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STATE OF SOUTH CAROLINA ) IN AR COURT OF COMMON PLEAS
_ ) IJUN 1 9 2833
COUNTY OF CHARL_ES__T ON ) 2011-CP-10-8319
) ) f{%ﬂ "AT‘
- ) §C.Supreme C=7t - 2 gy
Donovan Terrell Murray, #304604, ) T : o, A7 A -~ .
o ) W % L
Applicant, . ) F, (‘\
«. ) Q«% % o
v. ) - ORDER OF DISMISSAL 24 @
» T ) ‘ %\‘P% %
State of South Carolina;, ) (3
Respondent. )
)

This matter comes before the Court by way of an application for post-conviction relief
(PCR) dated November 8, 2011. The Respondent made its Return on'May 1, 2012‘; An
evidentiary hearing on the matter was convened on' January 22, 2012 ét the Charleston County
Courthouse. The Applicant was present at the hearing and represented by Mark éeper, E‘squire.'

Ashleigh R. Wilson, Esquire of the South Carolina Office of the Attorney General represented

: the Respondent.

The Applicarit was present and testified on his own behalf. Also present and testifying

was Daniel Prenner, Esquire. The Court had. before it the trial transcript, the Charleston County

-Clerk of Court’s records, the Applicant’s records from the South Carolina. Department of

Cdrrectioné, the Applicant’s application, the Respondent’s Return, the appellate records, and the

exhibits submitted by the Applicant during the evidentiary hearing.
PROCEDURAL HISTORY

The Applicant is presently confined in the South Carolina Department of Corrections
pursuant to orders of commitment from the Charleston County Clerk of Court. The Applicant

was indicted at the March 2008 term of the Charleston County Grand Jury for possess-ion with



intent to distribute cocaine within the proximity of a school (2008-GS-10-2286), possession with
intent to distribute cocaine- 3 offense‘(2008-GS-10-22.85), poss'essioo-of a wéopon du_'r'mg. the
commission of a violent crime (2008-GS-10-2289), possession with intent to distributev cocaine
base within theé proximity of a school (2008-CP-10- 2288), and trafﬁckmg cocaine. base- 3'd
offense (2008- GS 10-2287). He was represented by Daniel Prenner, Esquire.

The Applicant proceeded to tn'al and was found guilty of posséssionvwith'intent to
distribute cocaine within the proximity of a school (2008-GS-10-2286) and possession with
intent to distribute cocaine- 3" offense_(2008-GS-lO-2285). On Joly 9, 2008, the Honorable
Deadra L. Jefferson sentenced the Applicant to confinement for 10 years for the proximity
charge and 15 years with a $50,000 fine which will be susperided upon service of 15 years‘for
the possession with _intent to distribute cocaine. After being convicted and sonteooe‘d, the
Honorable Deadra L. Jefferson also revoked five years of the Apolicant’s probation on a
previous possession with intent to distribute cocaine base charge (2006-GS-’10-9761).

A notice of appeal was filed on the Applicant’s behalf at the South Carolina Court ,of
Appeals. M. Celia Robinson, Esquire, of the Souih_Carolina Office of the Appellate Defense '
perfected the appeal. The South Carolina Court of Appeals afﬁnned the Applica;ntfs convictions

and sentences. State v. Murray, Op. No. 2011-UP-424 (S.C. Ct. App. filed September 20, 2011).

ALLEGATIONS

In his application, the Applicant alleges he is being held in custody unlawfully for the

following reasons:

1. Ineffective assistance of counsel
a. Failure to investigate
b. Improperly stipulated to the chain of custody
c. Assisted the prosecution in the covering up of evidence

2. Prosecutorial misconduct
a. The solicitor allowed a state witness to commit perjury on the stand.
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b. The solicitor improperly bolstered a witness.
c. The solicitor withheld exculpatory and impeachment evidence.
d. The solicitor misrepresented the case to the court.
3. Violation of various constitutional rights -
a. Violation of the 5™ and 14" amendments.
b. Improper admission of evidence.
¢. Violation of Miranda.
d. The jury was improperly given charge on mere presence.
4. Newly discovered evidence
a. Police committed collusion to hide crack cocaine.

At the hearing, the Applicant amended his Application to include ineffective assistance of
appellate counsel. At the evidentiary hearing, the Applicant proceeding solely on the allegations
of ineffective assistance of counsel and ineffective assistance of appellate counsel.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

This Court has had the opportunity to review the record in its entirety and has heard the
testimony and arguments presented at the PCR hearing and reviewed the exhibits submitted by
the Applicant at the hearing. This Court has further had the opportunity to observe each witness

who testified at the hearing, and to closely pass upon their credibility. This Court has weighed

the testimony accordingly. A

Set forth below are the relevant findings of fact and conclusions of law as required by

S.C. Code Ann. Sec. 17-27-80 (2003).
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Summary of Test'il.nonyl

At the evidentiary hearing, Donovan Murray testified that he retained Daniel Prenﬁer and
. he met with ‘coups’el twice prior to trial. He testified that he received copies of his discovery, but
did not rc;,view what he received with counsel. He testified that he did not discuss any possible
defenses with counsel aﬁd he did not give counsel any leads or potential witnesses to investigate.
He testified further that counsel was ineffective ‘for failing to investigate or prepare his case. He
testified that had counsel further investigated, he would have found that the chain of custody was
broken and been able to obtain the evidence needed to suppress the drugs. The Applicant also
testiﬁed that his preliminary hearing was waived without his consent. He tes‘tiﬁéd that the State

offered a bond reductiop if his preliminary hearing was waived.
The Applicant testified that trial counsel did not move to suppress the chain of custody.
He testified that hé did not discuss the chain of custody with counsel' and that he would have told
counsel not to stipulate to the chain because the chain was broken when a quantity of c’rack wés
weighed with the cocaine. The Applicant testified further that counéel did not investigate the
weight of the drugs found and that he did not receive the SLED report or the chain. of custody

form prior to trial. He testified that he would have asked counsel to move to suppress all

evidence. The Applicant also recalled Jill Clark’s testimony at trial about the weight and type of

drugs found in the hotel room.

! At the beginning of the evidentiary hearing, the Applicant made a pro se motion for a
continuance claiming that counsel was unprepared for the hearing because he had recently been
appointed. PCR Counsel stated that he was ready to proceed and did not need a continuance.
However, PCR counsel requested that he be allowed to amend the Applicant’s post-conviction
relief application to include ineffective assistance of appellate counsel. The Court denied the
Applicant’s request for a continuance and granted PCR counsel’s request to amend the

apphcatlon without objection from the Respondent.
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The Applicant testified that trial counsel was ineffective for failin,g' to go to the hotel.

where he was arrested to obtain room registration documents to show that the registration form
says the person who the room is registered tb is responsible for the cc;ntents of the room. The
Applicant also testified that counsel was ineffective for failing-to. object to the jury instmctions
given at trial. He testified that the mere presence charge was not helpful to his case and that
counsel should have objected. He also testified that the Court did not read the entire charge .and
that he did not review the jury charges with counsel. The Applicant testified further that the
crack found in the pill bottle in the hotel room where he was arrested was newly discovered
évidence.

The Applicant testified that he filed an appeal and was represented by Celia Robinéon:
He testified that appellate éounsel was ineffective for failing to raise on appeal the Court’s denial
of the Applican.t’s directed verdict motion at trial. He testified further that he wanted to submit a
pro se brief to the Court, but waé told by Robert Dudek that Robinson was no longer with the
office, but that she had already submitted the final brief in his case. He testified that he sent the
pro se brief to the Court of Appeals and was told that he ‘could not submit the brief because he
wés represented by counsel. The Applicant testiﬁéd further that appellate counsel shoulld have

raised plain and structural error.

- The Applicant testified that counsel was ineffective for failing. to prepare for the Jackson

V. Dennozl hearing held prior to trial. The Applicant testified that counsel did not file a Jackson v.

Denno motion prior to trial. He also testified that counsel failed to challenge the credibility of his

co-defendant, Edward Ickes, and Officer William Johnson. Lastly, the Applicant attempted to

? Jackson v. Denno, 378 U.S. 368, 376-77, 84 S. Ct. 1774, 1780-81, 12 L. Ed. 2d 908 (1964). V
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present a claim based on prosecutorial misconduct. The Court dénie_d the Applicant;s request to
pursue this allegation unless it was specifically raised by PCR counsel during the hearing,

The Applicant’s testimoﬂy was followed by that of Daniel P?em_ier, Esquiré._ Counéel
testified. that he has beén practicing law since 2000 and that most of his experience has been in
criminal law. He testified that he was retained in 2007 to represent the App'l’i'cant‘.-He testified
thaf he met with the Applicant more than twice and communicated with the Applicant multiple
times via letter. He testified that he filed Brady® and Rule 5 motions on the.Applicant’é behalf.
He testified tﬁat he received all evidence from fhe State and generally reviewe‘d the: \contents of
the discovery with the Applicant.

Counsel testified that prior to trial he discussed with the Applicant the elements of the
charges he was facing and what the State was required to prove. He testified that he discussed the
Applicant’s version of the facts Which was that he did not have possession of the drugs. Counsel _
testified further that he discussed possible defenses with the Applicant and that the case was
primarily about witness credibility.

Counsel testified that he did not recall the Applicant giving any potential witnesses or
leads t;or investigation. He testified that his investigation included talking to his client and
reviewing the discovery. He testified that because the Applicant and his co-defendant were the
only people in the hotel room they wére the only two potential witnesses for him to call. Counsel
testified that he was unable to talk to the co-defendant because he was represented by counsel.

Counsel testified that investigating the hotel room registration was n’of significant

because it was undisputed that the room was registered to the co-defendant. Counsel also

3 Brady v, Maryland, 373 U.S. 83, 83 S. CT. 1194 (1963).
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testified tﬁat he was unaware of any hofel documents that said the stuff found in the hotel room
belong to the person in whose name the room was registered: | |

Counsel testified that he did not specifically recall why hé waived the preliminary
hearing, but that it was probably because the Applicant wanted a bond reduction.‘He testified
that it was worth wai'ving the preliminary hearing to obtain a bond reduction for the Applicant.

Counsel testified that prior to trial he sent the Applicant a letter advising him that thoﬁgh
the State’s evidenc¢ was slim, proceeding to trial was risky in light of tﬁe Applicant’s prior
record. Counsel testified that he went to the jail to discuss and review the letter with thé
Applicant. He testified further that once the Applicant decided to proceed to trial his trial strategy
was to highlight for the jury the scarcity of evidence:against the Applicant.

Counsel testified that he made several pre-trial motions including a Jackson v. Denno

motion, a motion to exclude references to pink pills found in the hotel room, a motion to exclude

the Applicant’é prior bad acts, and a motion to suppress the statements made by the Applicant

prior to any Miranda® warning. Counsel testified that he discussed the Jackson v. Denno motion ,
with the Applicant prior. to trial. He testified he was prepared for the hearing priorA to ‘trial.

Counsel testified further that as a result of his motion, the Applicant’s pre-Miranda statement

about the pink pills was suppressed.

Counsel testified that prior to ﬁial he agreed to stipulate to the chain of custody in
exchange for the admission of a police report created by Officer Jordan. Counsel testified that
Officer AJordan was not present at trial and he felt that the police report without Jordan’s
testimony showed that the State’s case lacked evidence. Counsel testified that he discussed the:

stipulation with the Applicant and it was their strategic decision to stipulate to the chain of

4 Miranda v. Arizona, 384 U.S. 436, 86 S.Ct. 1602 (1966).




custody in exchange for the police report being entered into evidence absent the officer’s live
testimony to rehabilitate the report. |

Counsel testified further that he could not recall any ptobier‘ns with the chain.of éustody,_
but that there must have been some issue with the chain of custody warranting his agreement to
‘stipqlate to the chain of custody in exchange for Jordan’s report’ coming into evidence. | He
testified further that.had he objected to the chain of custody, it is likely the case WouldA have been
continued until the absent officer was available to testify. He also testified that he woﬁld not
have stipulated to the chain of custody if he thought objecting would have bée,n successful.

- Counsel testified that he dic/l not recall a problem with. the weight of the crack cocaine
found in the pill bottle. Counsel testified that.it would not have helped the Applfcant at trial if the
jury knew that crack was in the co-defendant"ls pill bottle. bepause the Applicant was found not
guilty on the crack cocaine charges. Counsel testified that he was able to cross-examine the
Applicant’s co-defendant- Ickes, at trial on his prior drug use and was able to- gét into his prior
convictions.

Co'unéel also testified that he discussed the jury charges with thi Applic’ant;and objected
to the failure. to testify and hand of one charges. Counsel testified that it is his general practice'to '
object to jury charges that are improper or objectionable. Lastly, counsel testified that he advised
the Applicant of his right to appeal and filed a Notice of Appeal on his behalf.

Ineffective Assistance of Counsel

“The Applicant alleges he received ineffective assistance of counsel. In a PCR action, “the
burden of proof is on the applicant to prove his allegation by a preponderance of the evidence.”

Frasier v. State, 351 S.C. 385, 389, 570 S.E.2d 172, 174 (2002).
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For the Applicant to be granted PCR as a result of ineffective assistance of counsel, he
must show both: (1) that his counsel failed to render reasonably effective assistance under

prevailing professional norms, and (2) that he was prejudiced by his counsel’s ineffective

performance. See Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052 (1984), Porter v.
State, 368 S.C. 378, 383,629 S.E.2d 353, 356 (2006). In order to prove prejudice, an applicant
must show “there is a reasonable probability that, but for counsel’s unprofessional errors, the

result of the proceeding would have been different.”'Cherrv v. State, 300 S.C. 1 15, 117-118, 386

S.E.2d 624, 625 (1989). “A reasonable probability is a probabilit)hl sufficient. to undermine

confidence in the outcome of trial.” Johnson v. State, 325 S.C. 182, 186, 480 S.E.2d 733, 735

(1997) (citing Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052).

This Court finds that counsel has extensive experience in the practice of criminal law and
has been practicing law since 2000. This Court finds that co_unse1 met with the Applicant
numerous times prior to trial and fully investigated the Applicant’s case. This Court finds that
counsel filed Brady and Rule 5 m_oﬁons on the Applicant’s behalf and reviewed the received

" discovery with the Applicant. This Court finds that counsel discussed with the Applicant the
elements of the charges against hun and what the State was required to prove. This Court finds

that counsel discussed the Applicant’s version of the facts and possible defenses with the

Applicant.
This Court ﬁnds the Applicant’s testimony is not credible, while also finding tnal

counsel’s testimony is credible. This Court further finds trial counsel -adequately conferred with

the Applicant, conducted a proper . investigation, and was thoroughly competent in his

representation.
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This Court finds trial counsel was not ineffective for failing to investigate the chain of
c:ustody. This Court also finds that trial counsel was not inéffective for stipulating to the chain of
custody prior'to trial. This Court finds that trial counsel gave credible t'estimohy that he discﬁssed
the chain of custody with the Applicant prior to trial and made a strategic decision to stipulate to

| the chain of custody. Where counsel articulates a valid strategic reason for his acfibn or inaction,

counsel’s performance should not be found ineffective.. Roseboro v, State, 317 S.C. 292, 454

S.E.2d 312 (1996). Courts must be wary of second guessing counsel’s tri,al.tactics; and where -
counsel articulates a valid reason for employing such strategy, such conduct is not ineffective

assistance of counsel. Whitehead v. State, 308 S.C. 119, 417 S.E.2d 529 (1992).

Trial counsel testified that he agreed to stipulate to the chain of custody in exchange for
the admission into evidence of a police report created by Officer Jordan. Counsel teétiﬁed that
Ofﬁqer Jordan was not present at trial and the police -report without the officer’s testimony to
rehabilitate the report showed that the State’s case l'ackéd evidence. Counsel testified further that
had he thought objecting to the chain of custody would have resulted in s’uppréssion,l he would
have done éo‘. This Court ﬁhds that counsel arti'culatedva valid trial strategy for stipulating to the
chain of custody. This Court finds further that any attempt to object to the chain of custody
would likely have been futile. This Court finds the Applicant has failed to carry his burden of
proving that counsel’s performance was deficient and the Applicant failed to show that counsel’s
performance resulted in prejudice.

This Court finds that trial counsel was not ineffective for waivi'ng the Applicant’s
preliminary hearing. Trial counsel testified that he Waived the right to a preliminary hearing in
,exchange for a bond hearing which he thought was more important to the Appli‘,cént. This Court
finds further that ho prejudice resulted from counsel’s waiver. In a preliminary hearing, the State

o
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must show that there was “probable cause” to arrest the defendant for the commission of some

crime. Absent this showing, the charge must be dismissed. State v. McClLire, 277 S.C. 432, 434,

289 AS.EA‘,.Zd 158, 160 (1982). Iﬁ order to return a “true bill” of indictmient, twelve or more state
grand jurors must find that probable cause exists for the indictment a‘nd vote in favor of it. S.C.
Code Ann. § 14,7-1750_

The Applicant has failed to show tha_t had a prelinﬁnary hearing been held, the State
would not have been able to show probable cause to justify the Applicant’s arrest for the
commission of the crime. This finding is supported by the fact that the Applicant was indicted by
the grand jury Ain March 2008 which indicates that probable cause was established by-the grand
jury and the same would have likely been established by the State had a preliminary hearing been
held. This Court finds the Applicant has failed to carry his burden of proving that counsel’s
performanée was deficient and the Appiicant failed to show that counsél’s performance resulted
in brejudice.

This Court ﬁnds t}‘lat'ﬁ'ial counsel was not ineffective for failing to investigate the hotel
room registratior. Without a doubt a criminal defense attorney has the duty to investigate, but
this duty is limited to reasonable investigation. Ard v. Catoe, 372 S.C: 3i8, 331-32, 642 S.E.2d

590, 597 (2007) (citing Thompson v. Wainwright, 787 F.2d 1447, 1450 (11th Cir.1986)). In any

ineffectiveness case, a particular decision not to investigate must be directly assessed for
. reasonableness in all the circumstances, applying a heavy measure of deference to counsel's

judgments. Wiggins v. Smith, 539 U.S. 510, 521-22, 123 S. Ct. 2527, 2535, 156 L. Ed. 2d 471

(2003): This Court finds that counsel articulated a reasonable basis for not investigating the -
registration of the hotel room where the defendants were found. Trial counsel gave credible
testimony and the record reflects that the hotel room was registered to the Applicant’s co-

et
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defendant and. this issue was never in dispute. This Court finds that had the hotel room
registra;ion been investigated further it would not have resulted in any additional defenses or
arguments that would have been successful trial. This Court ﬁﬁds the Applicant has failed to
carry his burden of proving that counsel’s performance was deﬁcient-and the Applicant faileci to
show that counsel’s performance resulted in prejudice. | |

This Court finds that trial counsel was not ineffective for failing to object'to the jury

" instructions given at trial. The record reflects that the jurors were given pfoper instruction on the
law applicable to this case. Further, the Applicant has failed to show how the jury charges were
objectionable when given to the jury. Tﬁis Court finds the Applic;.nt has fail"ed‘to carry his
burden of proving that counsel’s performance‘/was deficient and the Applicant failed to show that
counsel’s performance resulted in prejudicg.

This Court finds that counsel was not ineffective for failing to prepare for the Jackson v.
Denno hearing prior to trial. The record reflects that counsel adequately cross-examined the
witnesses called by the Stéte during the pre-trial hearing. Counsel also gave credible testimony
that he was prepared for the hearing and for the Applicant’s trial. This Court finds further that the
Applicant did not offer any evidence or argument as to how counsel’s alleged lack of preparation
for the pre-trial hearing prejudiced him. This Court finds the Applicant has failed to carry his
burden-of proving that counsel’s performance was deficient and the Applicant failed to showthat
counsel’s performance resulted in prejudice. |

This Court finds that counsel was not ineffective for failing to challenge the credibility of
the- Apy‘a‘licant’s co-defendant and Officer Johnson. This Court finds’ that counsel adequately

. cross-examined and attacked the credibility of the State’s witnesses at trial. On cross-

examination of the Applicant’s co-defendant, Edward Ickes, counsel successfully elicited
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testimony about Ickes’ pending charges and poteﬁtial sentences on those charges, Ickes’ lie to
the police that none of the drugs found in the hotel room were his; Ickes’ drug use, and his prior
drug conviction. (T. 177-180). On cross-examination of Officer Johnson, counsel successfully
elicited testimony about the lack of a description of the person involved in drug activity in the
hotel room, the officer’s failure to investigate the caller nproviding the tip, the inability of the
officer to obtain fingerprints from the side tables in which drugs were found in the hotel room,
and that there was a discrepancy in the weight of drugs in the arrest warrant and the SLED
report. (T. 320-361). This Court finds the Applicant has failed to carry his burden of proving that
counsel’s performance was deficient and the Appiicant failed to show that counsel’s performance
resulted in-prejﬁdice.

Accordingly, this Court finds the Applicant failed to prove the first prong of the
Strickland test- that trial counsel falled to render reasonably effective assistance under prevalhng
professional norms. The Applicant failed to present specific and compellin'g. evidence that trial
counsel committed either errors or omissions in their representation of the Applicant. This Court
also finds the Applicant has failed to prove the second prong of M— that he was

prejudiced by trial counsel’s performance. This Court concludes the Applicant has not met his

burden of proving counsel failed to render reasonably effective assistance. See Frasier v. State,

351 8.C. at 389, 570 S.E.2d at 174.

Ineffective Assistance of Appellate Counsel

The Applicant allegesineffective assistance of appellate counsel. A defendant is entitled

to effectlve assistance of appellate counsel. Southerland v. State, 337 S.C. 610; 615, 524 S. E 2d

833, 836 (1999): Although appellate counsel is required to provide effectlve a531stance of

counsel, “appellate counsel is not required to raise every non-frivolous issue that is presented by

| M\\”
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the record.” Thrift v. State, 302 S.C. 535, 539, 397 S.E.2d 523, 526 (1990) citing Jones v.

Barnes, 463 U.S. 745, 103 S.Ct. 3308, 77 L.Ed.2d 987 (1983).'For‘ judges to secoﬁd-gue,ss‘ '
reasonable professional judgménts and impose on counsel a duty to raise:-every ‘colorable’ claim
suggested by a client would disserve the very goal of vigorous and effective advécécy.. Jones,
463 U.S. at 754, 103 ’S.Ct.-3308. |
Generally, in analyzing a claim of ineffective assistance of appeilate counsel, the Court

applies the Strickland test just as it would when analyzing a claim of ineffective assistance of

trial counsel. See Southerland v. State, 337 S.C. 610, 616, 524 S.E.2d 833, 836 (1999). Thus, in

this case, we ask 1) whether appellate counsel's performance was deficient, and 2) whether -

Respondent was prejudiced by appellate counsel's deficient performance. Bennett v. State, 383
S.C. 303, 309, 680 S.E.2d 273, 276 (2009). To prove prejudice, the applicant must show that, but
for counsel's errors, there is a reasonable probability he would have prevailed on appeal.

Anderson v. State, 354 S.C. 431, 434, 581 S.E.2d 834, 835 (2003).

This Court finds that the Applicant has failed to carry his burden of prqving_ appe_llate‘
counsel was ineffective for failing to raise the denial of his directed verdict motion on appeal.
This Court finds that the Applicant has failed to show that there was a reasonable probability that
he would have prevailed on this issue had it been presented on appeal.

This Court also finds that appellate counsel provided effective assistance by' not-allowing
the Applicant to file a pro se brief during his appeal proceeding. Our Courts have hg@d that that
there is no right under the South Carolina Constitution to hybrid representation. Since there is no
right to hybrid representation, substantive documents filed pro se by a person represented by

counsel are not accepted unless submitted by counsel. State v. Stuckey, 333 S.C. 56, 58, 508

\\)\ |
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S.E.2d 564 (1998). This Court finds that appellate counsel- provided effectivé assistance of

counsel.

Prosecutorial Misconduct

The Applicant alleges prosecutorial misconduct. Prosecutorial misconduct is not an issué
for post-conviction relief. Rather, this allegation is a direct appeal issues that is procedurally
barred by S.C. Code Ann. § 17-27-20(b) (2003). Post-conviction relief is not a substitute for an

appeal. Simmons v. State, 264 S.C. 417, 423, 215 S.E.2d 883,-885 (1974). A post-conviction

relief application cannot assert any issues that could have been raised at trial or on appeal.

Drayton v. Evatt, 312 S.C. 4, 8, 430 S.E.2d 517, 520 (1993). The Applicant could have raised

this issue on appeal. The failure to do so has waived this allegation as grounds for relief.

Regardless, it is applicant’s burden to prove actual prosecutorial misconduct. Alabama v. Smith,

490 U.S. 794, 109 S. Ct. 2201 (1989). This Court finds that this allegation is without merit and
the Applicant has failed to show any evidence of prosecutorial misconduct. |

Violation of Various Constitutional Rights

The Applicant alleges. a violation of various constitutional rights. The Applicant does not
explain with any specificity the grounds"upon which these constitutional violations are based.
The Uniform Post-Coﬁviction Propedurc Act requires the Applicant to "specifically set forth the
grounds upon which the application is based." S.C. Code Ann. § 17-27-50 (1985). This Court
finds that this allegation is without merit and the Ap.plicant has failed to explain with speciﬁcit};

the grounds upon which the alleged constitutional violations are based.

Newly Discovered Evidence

The Applicant alleges that a quantity of crack cocaine in a pill bottle found in the hotel

room where he was arrested is newly discovered evidence. A party requesting a new trial based
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on after-discovered evidence must show that the evidence: (1) Is such as would probably change
the result _if a new trial was had; (2) Has been discovered since the trial; (3) Could not by the
exercise of dué diligence have been discovered before the trial; (4) Is material to the issue of

guilt or irmocence; and, (5) Is not merely cumulative or impeaching. Hayden v. State, 278 S.C.

610, 611-12,299 S.E.2d 854, 855 (1983).

This Court finds that the quantity of crack found m a pill bottle in the hotel room where
he was arrested is not newly discovered evidence. The record reflects that tlze State called Jill
Clark, a forensic scientist at SLED, to testify about the nature of the substances collected from
the hotel room. The record reflects that Clark testified that she was given a prescription pill
whose contents she later determined to be 0.17 grams-of crack coéa‘.irie and 0.42. grams of
cocaine. (T. 424:13-425:3). This Court-finds that this quantity of crack was discovered prior to |
trial and therefore is not newly discovered evidence. This Court ﬁn'éis further that this quantity of -
crack is not material to the issue of guilt or innocence because the Applicant was acquitted of the
chargés related to crack cocaine. This Court finds that this allegation is without merit and the
Applicant haéi failed to carry his burden of proving that the quantity of ,cfack found in the pill

i

bottle is newly discovered evidence.

All Other Allegations

As to. any and all allegations that were raised in the application or at the evidentiary
hearing in this matter and not specifically addressed in this Order, this Court finds Applicant_
failed to present any evidence regarding such allegations. Accordingly, this Court finds the

Applicant waived such allegations and failed to meet his burden of proof regarding them.

Therefore, they are hereby denied and dismissed.
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CONCLUSION

Based on all the forgoing, this Court finds and concludes. the _A‘pblicant has not
established any constitutional violations or deprivations before or during his trial.and seﬁtencing
proceedings. Counsel was not deficient and the Applicant was not prejudiced by.cfounsel’s
representation. Therefore, this PCR application must be denied and dismissed with prejudice.

Thisg Court advises the Applicant that he must file a notice of intent to appeal within thirty

| (30) days from the receipt of this Order is he wants té secure appropriate appellate review. His
attention is directed to Rules 203, 206, and 243 of the South Carolina Appellate Court Rules for

_ the appropriate procedures to follow after notice of intent to appeal has been timely files.

IT IS THEREFORE ORDERED:
I. That fhé application for post-convictioﬁ relief be denied and. dismissed with prejudice;
2. :T‘I;lit the Applicant be remanded to the custod‘y of'the Respoﬁdent.

AND IT IS SO ORDERED this_|$th _day of Fobuai ,20 |

The Hgnorable.
Presiding Judge
9th Judicial Circuit

Mef\eks p\‘(\e/( , South Carolina.
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