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FORM 4
STATE OF SOUTH CAROLINA ' JUDGMENT IN A CIVIL CASE
COUNTY OF Charleston
IN THE COURT OF COMMON PLEAS CASE NO. 2020CP1000472
Joseph Abruzzo Bravo Media Productions Llc et al
PLAINTIFE(S) DEFENDANT(S)

DISPOSITION TYPE (CHECK ONE)
|:| JURY VERDICT. This action came before the court for a trial by jury. The issues
have been tried and a verdict rendered. ’

DECISION BY THE COURT. This action came to trial or hearing before the court.
The issues have been tried or heard and a decision rendered.

] ACTION DISMISSED (CHECK REASON):[ ] Rule 12(b), SCRCP;[ | Rule 41(a),
SCRCP (Vol. Nonsuit); I:l Rule 43(k), SCRCP (Settled);

D Other

] ACTION STRICKEN (CHECK REASON):[_] Rule 40(j), SCRCP;[_| Bankruptcy;
D Binding arbitration, subject to right to restore to confirm, vacate or modify
arbitration award;

D Other

STAYED DUE TO BANKRUPTCY

DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):
B Affirmed; [_] Reversed; [ | Remanded;

0

Other
NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.
IT IS ORDERED AND ADJUDGED: I___l See attached order (formal order to follow)|v/| Statement of Judgment
by the Court:

The Defendant's Motion for Reconsideration is DENIED. A hearing is not necessary.

ORDER INFORMATION
This orderD ends [v/| does not end the case. D See Page 2 for additional information.

For Clerk of Court Office Use Only

This judgment was electronically entered by the Clerk of Court as reflected on the Electronic Time Stamp, and a
copy mailed first class to any party not proceeding in the Electronic Filing System on 07/20/2020 .

NAMES OF TRADITIONAL FILERS SERVED BY MAIL

SCRCP Form 4CE (08/31/2017) : Page 1of2
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Court Reporter:

E-Filing Note: The date of Entry of Judgment is the same date as reflected on the Electronic File Stamp and the clerk's
entering of the date of judgment above is not required in those counties. The clerk will mail a copy of the judgment to
parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.

~ SCRCP Form 4CE (08/31/2017) ' Page 2 of 2
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Case Caption:

Case Number:

Type:

Charleston Common Pleas

Joseph Abruzzo VS Bravo Media Productions Llc , defendant, et al
2020CP1000472

Order/Electronic Form 4

IT IS SO ORDERED!

/s Hon. Bentley D. Price, Circuit Judge 2766

Electronically signed on 2020-07-20 15:33:01 page 3of 3
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FORM 4
STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE
COUNTY OF Charleston
IN THE COURT OF COMMON PLEAS CASE NO. 2020CP1000472
Joseph Abruzzo Bravo Media Productions Llc et al
PLAINTIFF(S) DEFENDANT(S)

DISPOSITION TYPE (CHECK ONE)
|:| JURY VERDICT. This action came before the court for a trial by jury. The issues
have been tried and a verdict rendered.

DECISION BY THE COURT. This action came to trial or hearing before the court.
The issues have been tried or heard and a decision rendered.

[[]  ACTION DISMISSED (CHECK REASON):[ ] Rule 12(b), SCRCP; [ Rule 41(a),

SCRCP (Vol. Nonsuit); I_—_I Rule 43(k), SCRCP (Settled);

D Other
ACTION STRICKEN (CHECK REASON):L__] Rule 40(), SCRCP;I:l Bankruptcy;

D Binding arbitration, subject to right to restore to confirm, vacate or modify
arbitration award;

D Other

STAYED DUE TO BANKRUPTCY

DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):
H Affirmed; [_] Reversed; []Remanded;

10

Other

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.

IT IS ORDERED AND ADJUDGED: |:| See attached order (formal order to follow)|v/| Statement of Judgment
by the Court:

Defendant Bravo Media Productions LLC.’s Motion to Dismiss and Motion for order
compelling arbitration are denied.

ORDER INFORMATION
This orderD ends|v | does not end the case. D See Page 2 for additional informatjon.

For Clerk of Court Office Use Only

This judgment was electronically entered by the Clerk of Court as reflected on the Electronic Time Stamp, and a
copy mailed first class to any party not proceeding in the Electronic Filing System on 06/30/2020 .

NAMES OF TRADITIONAL FILERS SERVED BY MAIL

SCRCP Form 4CE (08/31/2017) Page 10f2
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Court Reporter:

E-Filing Note: The date of Entry of Judgment is the same date as reflected on the Electronic File Stamp and the clerk's
entering of the date of judgment above is not required in those counties. The clerk will mail a copy of the judgment to
parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.

SCRCP Form 4CE (08/31/2017) Page 2 of 2
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Charleston Common Pleas

Case Caption: Joseph Abruzzo VS Bravo Media Productions Lic , defendant, et al
Case Number: 2020CP1000472

Type: Order/Electronic Form 4

IT IS SO ORDERED!

/s Hon. Bentley D. Price, Circuit Judge 2766

Electronically signed on 2020-06-30 12:05:08 page 3 of 3
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BE EE il .

STATE OF SOUTH CAROLINA - ) COURT OF COMMON PLEAS
) NINTH JUDICIALCIRCUIT
CHARLESTON COUNTY ) CASE NO. 2020-CP-10-
)
JOSEPH ABRUZZO0, )
)
Plaintiff, )
)
Vs. ) SUMMONS
) (JURY TRIAL DEMANDED)

BRAVO MEDIA PRODUCTIONS, LLC,)
HAYMAKER MEDIA, INC., NBC )
UNIVERSAL MEDIA, LLC, COMCAST)
CORPORATION, CRAIG CONOVER, )
CHELSEA MEISSNER, AND MADISON)
LECROY, )

)
Defendants )
)

TO THE DEFENDANTS ABOVE NAMED:

YOU ARE HEREBY SUMMONED and required to answer the complaint herein, a copy
of which is herewith served upon you, and to serve a copy of your answer to this complaint upon
the subscriber, at the address shown below, within thirty (30) days after service hereof, exclusive
of the day of such service, and if you fail to answer the complaint, judgment by default will be
rendered against you for the relief demanded in the complaint.

s/ Aarvon E. Edwards

Aaron E. Edwards

Edwards Firm, LLC

755 Johnnie Dodds Boulevard, Ste. #100
Mt. Pleasant, South Carolina 29464
(843) 375-2008 (phone)

(843) 881-5899 (fax)

Sarah M. Cabarcas-Osman, Esq.
The Berman Law Group, P.A.
P.O. Box 272789
Boca Raton, FL 33427 ‘
Office: (561) 826-5200 ext. 257
Fax: (561) 826-5201 :
ATTORNEYS FOR PLAINTIFF
Mt. Pleasant, South Carolina
Dated: January 24, 2020
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STATE OF SOUTH CAROLINA ) COURT OF COMMON PLEAS
' ) NINTH JUDICIALCIRCUIT
CHARLESTON COUNTY ) CASE NO. 2020-CP-10- -
)
JOSEPH ABRUZZ0, )
)
Plaintiff, )
) .
Vs. ) COMPLAINT
) (JURY TRIAL DEMANDED)
BRAVO MEDIA PRODUCTIONS, LLC, ) ’
HAYMAKER MEDIA, INC., NBC )
UNIVERSAL MEDIA, LLC, COMCAST )
CORPORATION, CRAIG CONOVER, )
CHELSEA MEISSNER, AND MADISON )
LECROY, )
)
Defendants )
)

Plaintiff Joseph Abruzzo (“Plaintiff” or “Abruzzo”), complaining of the Defendants,
Haymaker Media, Inc., Bravo Media Productions, LLC, NBC Universal Media, LLC, Comcast
Corporation (collectively referred to herein as “Corporate Defendants™), Craig Conover
(“Conover”), Chelsea Meissner (“Meissner”), gnd Madison LeCroy (“LeCroy™) (collectively
referred to herein as “individual cast members”) states, respectfully alleges and shows unto the
Court as follows:

I. Plaintiff Joseph Abruzzo is a resident of the State of Florida.

2. Defendants Haymaker Media, Inc. and Bravo Media Productions, LLC are
production companies incorporated in the State of New York responsible for the filming and
production of the “reality” television show, Southern Charm, the filming of which is based
predominantly in Charleston, South Carolina.

3. Haymaker Media and Bravo Media Productions transact business in the State of

South Carolina, contract to supply services in the State of South Carolina, and perform business

/
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in whole or in part in the State of South Carolina through their respective association with
Southern Charm. This Court has subject matter jurisdiction, personal jurisdiction over the
Defendants pursuant to S.C. Code Ann. § 36-2-803 (2016), and venue is proper in the County of
Charleston.

4. Defendant NBC Universal Media, LLC is a limited liabiiity company. organized
and existing under the laws of Delaware; it owns Defendant Bravo Media Productions and is
responsible, in whole or in part, for the filming and production of the “reality” television show,
Southern Charm, the filming of which is based predominantly in Charleston, South Carolina.

5. Defendant NBC Universal Media, LLC transacts business in the State of South
Carolina, contracts to supply services in the State of South Carolina, and performs business in
whole or in part in the State of South Carolina through its respective association with Southern
Charm. This Court has subject matter jurisdiction, personal jurisdiction over the Defendants
pursuant to S.C. Code Ann. § 36-2-803 (2016), and venue is proper in the County of Charleston.

6. Defendant Comcast Corporation is a corporation organized and existing under the

laws of Pennsylvania; it owns Defendant NBC Universal and/or Defendant Bravo Media

Productions and is responsible, in whole or in part, for the filming and production of the “reality”

television show, Southern Charm, the filming of which is based prédominantly in Charleston,
South Carolina.

7. Defendant Comcast Corporation transacts business in the State of South Carolina,
contract to supply services in the State of South Carolina, énd perform business in whole or in
part in the State of South Carolina through its respective association with Southern Charm. This

Court has subject matter jurisdiction, personal jurisdiction over the Defendants pursuant to S.C.

Code Ann. § 36-2-803 (2016), and venue is proper in the County of Charleston.
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8. Defendant Craig Conover is a citizen and resident of Charleston County, South
Carolina. At all times relevant, Defendant Conover was a cast member of the “reality” television
show Southern Charm, was not an employee of the Corporate Defendants, but was acting in
coordipation with the Corporate Defendants.

9. Defendant Chelsea Meissner is a citizen and resident of Charleston County, South
Carolina. At all times relevant, Defendant Meissner was a cast member of the “reality”
television show Southern Charm, was not an employee of the Corporate Defendants, but was
acting in coordination with the Corporate Defendants.

10.  Defendant Madison LeCroy is a citizen and resident of Charleston County, South
Carolina. At all times relevant, Defendant LeCroy was a cast member of the “reality” television
show Southern Charm, was not an employee of the Corporate Defendants, but was acting in
coordination with the Corporate Defendants.

11.  The most substantial acts and/or omissions alleged herein occurred in Charleston
County, South Carolina. This Court has subject matter jurisdiction, personal jurisdiction over the
Defendants and venue is proper in the County of Charleston.

PLAINTIFF’S BACKGROUND

12.  Plamntiff is»currently employed as a director of governmeﬁt relations for a major
law firm in Florida. Major corporations and individuals pay substantial sums of money for
Plaintiff to lobby on their behalf on, for the time Ibeing, only federal 1egislative matters of
interest.

13.  Plaintiff has a long history of public service and accolades and review of his
service and accolades is necessary to give context to the harm caused by the willful, intentional,

and malicious conduct of the Defendants described herein.

-10 -
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X .

14. Plaintiff formerly served as a Democratic politician from Florida. He has served
in the Florida House of Representatives from the 8 I district from 2016-2018, representing part
of Palm Beach County. Previously, Abruzzo served two terms in the Florida House from 2008-
2012, representing District 85, and one term on the Florida Senate from 2012-2016, representing
District 25, where he served as the minority whip.

15.  Plaintiff moved to Florida in 1999, attended Lynn University where he was
elected the university’s first junior elected student body president. Upon graduation in 2003 with
a B. A. in International Communicatioﬂs and Minor in International Business Representative
Abruzzo was awarded the Count and Countess De Hoernle Humanitarian Award. Plaintiff
Abruzzo also as a Port Security Speciglist in the United States Coast Guard Reserve, serving for

a total of eight years, receiving numerous awards and recognitions in honor of his service

including the Governor Rick Scott’s Veteran Services Medal.

16.  Plaintiff was elected to the Florida House of Representatives at the age of 28 in
2008. In the Florida House, Plaintiff Abruzzo served on the Economic Development & Tourism
Subcommuttee, the Finance and Tax Council, the Economic Affairs Committee, the Federal
Affairs Subcommittee, the Busineés and Consumer Affairs Subcommittee, and the Congressional
Redistricting Subcommittee. Plaintiff Abruzzo is a past member of the Insurance, Business and
Financial Affairs policy Committee, the Joint Legislative Auditing Committee, the Military and
Local Affairs Committee, and the State University and Private Colleges Policy Committee, The
Economic Development & Community Affairs Policy Council, the Finance and Tax Council, the
Economic Development Policy Committee, the Government Operations Appropriations
Committee and was the only freshman legislator that served on the Select Committee on

Seminole Indian Compact Review.

-11 -
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17.  In Plaintiff Abruzzo's first term in office he passed a freshan record eleven bills
through the House of Representatives. Plaintiff Abruzzo also worked as the Public Information
Officer and Assistant Administrator for the Office of Criminal Conflict and Civil Regional
Counsels fourth district.

18.  Plaintiff Abruzzo is also a former member of the city of Boca Raton Education
Board where he worked on establishing programs for continuing education for seniors. He is also
a former member of the Palm Beach County Consumer Affairs hearing board, where he presided
over cases of individuals and businesses that engaged in unfair and deceptive business practices.

19.  Additionally, Plaintiff Abruzzo served as a member of numerous charitable
causes and civic organizations, including being a founding member of the Martin Luther King,
Jr. national memorial, a member of other organizations such as the Florida Alliance for Retired
Americans, the National Center for Missing & Exploited Children, the Heroes' Circle U.S.
Holocaust Memorial Museum, the National Center for Missing and Exploited Children, the
Selfless Love Foundation, Autism Spelaks, the Buoniconti Fund and was a founding member of
the Washington, D.C. Martin Luther King, Jr. National Memorial.

20.  Plaintiff Abruzzo is the recipient of many medalé and awards including the 2012
National Association of Social Workers, Legislator of the Year, the 2012 Alzheimer's
Community Care Award of Appreciation, the 2012 Pfogressive Caucus of Florida Middle Class
Champion, the 2012 Fix Florida Top Dog Award, the 2011 Voices of Hope Legislator of the
Year, the 2011 AIF Florida Maritime Council Legislator of the Year, the 2011 Delray Citizens
for Delray Beach Police Award of Appreciation, the 2010 Palm Beach County Medical Society
President's Award, the 2010 Florida Alliance for Retired Americans Legislator of the Year, the

2010 Restaurant and Lodging Association Legislative Award, the 2009 Florida Restaurant and

-12 -
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Lodging Association Legislative Award, the 2008 U.S. Coast Guard Good Conduct Medal, the
2007 U.S. Coast Guard Presidential Unit Citation, the 2006 Global War on Terrorism Servfce
Medal, the 2005 National Defense Service Medal, the 2005 U.S.C.G. Combat Veterans
Association Physical Fitness Award, and the 2005 U.S.C.G. Port Security "A" School Honor
Team, among other awards. '

21.  Additionally, Plaintiff Abruzzo served as the Board Commissioner of the Health
Care District Board of Palm Beach County from 2010-2013, the Chairman of the Palm Beach
County Legislative Delegation from 2011-2012, and a Board Member of the Public Service
Commission Nominating Council from 2010-2011, the Palm Beach County Consumer Affairs
Hearing Board in 2008, as well as the City of Boca Raton, Education Advisory Board from
2002-2003.

22. Frofn 2012 — 2016, Plaintiff lAbruzzo was elected and served in the Florida
Senate, serving on numerous committees including as vice chair of the Finance and -Tax
Committee, Community Affairs Committee, and alterﬁating chair of the Joint Legislative
Auditing Committee.” In 2018, after ten (10) years of service as a state legislator? Plaintiff
Abruzzo' announced that he would not to run for re-election, despite the fact that he was
unopposed and there were no candidates running for his western Palm Beach seat at the time of

his announcement. See, e.g. https://www.sun-sentinel.com/news/florida/fl-reg-joseph-abruzzo-

retiring-20180228-story.html?outputType=amp

' From 2012-2018 Plaintiff Aburzzo accumulated dozens of other awards and honors, including
two community streets named after him. In the interest of brevity, Plaintiff Abruzzo has omitted
these and other awards and accolades that he has received. A full list can be provided if needed.

2 In 2016, redistricting eliminated Plaintiff Abruzzo’s Senate district. Plaintiff then was elected
to the House of Representatives for a third term.

6
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23.  During his tenure as state legislator, he passed at least 50 bills into law. Plaintiff
Abruzzo brought hundreds of millions of state funds to his district and county over his time in
office, securing millions in state funds for the impoverished, primarily African-American
communities around the southeast side of Lake Okeechobee, including Belle Glade, South Bay
and Pahokee. In Florida’s 2017 budget, Abruzzo sponsored more than $4 million of water and
street improvement projects for those towns, the largest of which was a $1.2 million marina
improvement project in Pahokee. In a year in which the State of Florida cut almost $410 million
in local projects, Abruzzo’s survived.

24.  One of his most significant pieces of legislation includes creating the Silver Alert
system for missing adults, a grandparent’s bill of rights and the terminqtion of parental rights for
rapists. He also pushed for several safety measures, includiﬁg a sucéessful helmet law for horse
riders age 16 and younger — his district includes areas around Wellington’s horse country. He
was also a primary sponsor of legislation cracking down on pill mills in 2010, when the shady
pain management clinics had become a state and national crisis. As a senator in 2016, Abruzzo
sponsored the Competitive Workforce Act, which would ban workplace discrimination against
LGBT workers.

25. When Plaintiff Abruizo announced he would not run for re-election, his
announcement was met §vith praise and fondness. (see https://thefloridachannel.org/videos/3-1-
18-farewell-rep-joseph-abruzzo-d-district-81-boca-raton/).

26. Among the people Abruzzo came into contact and developed business
relationships, as well as established an outstanding reputation with, was among others the
chairman and owner of Chesapeake Petroleum and Supply in Gaithersburg, Maryland, the

country’s largest privately held petroleum company.

-14 -
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27.  Plaintiff met the chairman and owner in Wellington, Florida, about two years
before he was elected, who educated Plaintiff on the equine issues of the State of Florida. When
Plaintiff was elected, one of the first bills he worked on was the Horse Protection Act. It was

one of the first laws in the nation making it a felony to abuse, neglect, or abandon an equine. It

_ also said that if a Florida restaurant put horse meat on the menu, it would autdmatically be shut

down. The Act passed unanimously, and it is now the law in the State éf Florida.

28.  Since that time, Plaintiff Abruzzo worked as the Ch(;,sapeake chairman and
owner’s Washington lobbyist, which paid Abruzzo a monthly fee of $15,000 per month for
lobbying and consulting work on federal legislation and other matters of interest. This
agreement was from 2007 until 2019, and would have continued for the foreseeable future, until
the agreement was terminated shortly after the airing of the Southern Charm episodes discussing
and featuring Plaintiff Abruzzo in which the Defendants’ knowingly, falsely and maliciously
depicted Plaintiff Abruizo as a “disgraced” politician, and accused Plaintiff Abruzzo of being
abusive, negatively comparing Plaintiff Abruzzo to a former cast member, Thomas Ravenel, who
had recently been criminally charged with assault, and implying there were nude photos of
Plaintiff Abruzzo in the public domain.

29/. Plaintiff Abruzzo’s ban on state lobbying ends in November 2020 and he is
currently employed as a director of government relations for a major law firm in Florida. Major
corporations and individuals pay substantial sums of money for Plaintiff to lobby on their behalf

on federal legislative matters of interest. Plaintiff Abruzzo’s ability lobby on state issues, which

by law requires a two year waiting period after serving in office, expires in November 2020..

However, as a direct and proximate result of the Defendants’ intentional wrongdoing, a simple

“Google” search for “Joseph Abruzzo” brings up almost nothing related to his years of public

- 15 -
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service and the various accolades described above, but instead results in links t(; the Corporate
Defendants’ websites for false and misleading depictions of Plaintiff Abruzzo, his relationship
with Dennis as depicted on Southern Charm, and/or his appearance on Sbuthern Charm.
SOUTHERN CHARM
30. The Corporate Defendants direct, film, air, and/or otherwise produce the
television show “Southern Charm.”

31.  Southern Charm is a “reality” television show based in Charleston, South
Carolina and has been airing on national and international television, as well as streaming online,
since 2014.

32.  While Southern Charm is promotéd as a “reality” show, it in fact consists of false
conflict and scenarios that are fabricated and/or contrived by the Corporate Defendants for the
express purpose of creating dramatic and licentious material for television.

33, The dialogue between cast members of Southern Charm is not scripted, but
events, interactions between cast members, topics of discussion, confrontations, and activities
undertaken by the cast members, including those referenced herein, are directly provoked,

encouraged, instigated, and/or orchestrated by the Corporate Defendants, with the individual cast

members agreement, coordination, and cooperation, to elicit drama and conflict commensurate -

with Southern Charm’s storyline as a show that “reveals a world of exclusivity, money and
scandal dating back through generations of families in Charleston, S.C.” (see e.g.

www.afterbuzztv.com/southern-charm/). Alcohol and/or drugs are regularly consumed by the

cast members to heighten the likelihood of drama and conflict with the encouragement,

toleration, dispensing, and/or condonation of the Corporate Defendants

-16 -
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34.  The original main character at the inception of Southern Charm was Thomas
Ravenel. During the filming of Southern Charm, Ravenel met Kathryn Dennis, another Southern
Charm cast member and began a romantic relationship that resulted in the birth of two children.

35. A major storyline and ongoing theme in the Southern Charm series from 2014-
2018 related to Ravenel and Dennis’ relationship and conflict within their relationship, including
Dennis losing custody of her children to Ravenel and Dennis undergoing rehabilitation for drug
and/or alcohol abuse during the 2016-2018 timeframe. Dennis was often portrayed as the victim
of Ravenel’s manipulation and/or abuse.

36.  In the Summer of 2018, it was announced that Ravenel would not be returning to
the cast of Southern Charm for its 6" season, scheduled to begin filming in‘the Fall of 2018.°
Without Ravenel as a cast member, the need for a new “storyline” for Dennis became apparent.

37. After communicating with one another, Dennis and the Corporate Defendants

framed her new role in Southern Charm as a rehabilitated single mother who regains custody of

her children, and moves on and out from under Raveﬁel’s abuse and/or manipulation. Upon
information and belief, part of Dennis’s new storyline was to include a new love interest.

38.  In furtherance of this storyline, around the tirﬁe filming for season 6 of Southern
Charm began in the Fall of 2018, Dennis filed a modification of custody action against Ravenel
in the Charleston County Family Court, basing her requested relief in large part upon the staged
scenarios filmed for Southern Charm in an attempt to classify the conduct depicted therein as

“real-life” events justifying the Family Court’s intervention.*

3 Around the same time, Ravenel was criminally charged with sexual assault of his former
nanny.

* Plaintiff Abruzzo is informed and believes Dennis lost her custody case and now has less time
with her children than she did before filing for a modification of custody.

10
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39.  Plaintiff Abruzzo did not know at the time that Dennis initiated the custody suit
with the express or implied encouragement, condonation, and/or permission of the Corporate
Defendant producers of Southern Charm, for the purpose of providing dramatic material for the
next season of Southern Charm.

PLAINTIFF’S RELATIONSHIP WITH KATHRYN DENNIS
AND APPEARANCE ON SOUTHERN CHARM

40.  Plaintiff Abruzzo met Kathryn Dennis in the fall of 2018 at a Miami Dolphins
football game, shortly before filming for Southern Charm season 6 began. Thereafter, Plaintiff
Abruzzo and Dennis bégan a romantic relationship.

| 41.  Unbeknownst to Abruzzo at the time, but in furtherance of Dennis’s storyline for
season 6 and future seasons of Southern Charm, and with the express or implied encouragement,
condonation, and/or permission of the Corporate Defendant producers of Southern Charm,
Dennis almost immediately began imploring Plaintiff Abruzzo to be on the show, telling
Abruzzo that if she were to get married, she believed the Corporate Defendants would pay big
money for rights to televise her wedding, honeymoon, an exclusive, and other things of that
nature.

42,  The Corporate Defendants wanted Abruzzo tol go on a guy’s trip, go to a public
and crowded restaurant on a dinner date with Dennis, and otherwise suggested group or public
outings for Plaintiff Abruzzo’s appearance. Plainfiff Abruzzo declined any such outing or event,
and ultimately agreed to a private dinner at Dennis’s residence in downtown Charleston, which
was filmed by the Corporate Defendants.

43.  Nothing eventful or dramatic occurred during the dinner, and there was no

conflict between Plaintiff Abruzzo and Dennis.

11
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44.  After going on only a handful of dates, Plaintiff Abruzzo ended his relationship
with Dennis in early 2019. °

45. ° Southern Charm season 6 first aired during the summer of 2019. In the
promotional material released leading up to the season 6 premier, Dennis’s storyline regarding
Ravenel and her custédy suit was confirmed. Shortly thereafter, Dennis’s storyline involving
Plaintiff Abruzzo wbuld be revealed.

46.  In episode three (Exhibit A — filed separately), Defendant Conover, acting on
behalf of and in coordination with the Corporate Defendants, when asked by Defendant Meissner
about Plaintiff Abruzzo, says “Well, he’s a disgraced politician in Florida” and “He’s not
running for re-election because of his divorce. His wife is accusing him of being physically

abusive.” These statements are false, and Defendant Conover and the Corporate Defendants

knew they were false. (See, e.g. https://www.sun-sentinel.com/news/florida/fl-reg-joseph-

abruzzo-retiring-20180228-story.html?outputType=amp). These statements were made

knowingly and With the intent of disparaging Plaintiff Abruzzo and/or to otherwise negatively
portray him in a false light in order to further the storylines involved in Southern Charm.

47. Plaintiff Abruzzo is informed and believes, and on the basis of that information
and belief, alleges that Defendant Meissner was prompted and/or encouraged by producers,

employees, and/or agents of the Corporate Defendants, and Defendant Meissner agreed, to

® The Corporate Defendants would later falsely claim that Dennis ended the relationship with
Plaintiff Abruzzo as a result of the concern expressed by other cast members about Plaintiff
Abruzzo as depicted on the Southern Charm show. This claim is false. This false claim was
designed and intended to defame, disparage, and/or portray Plaintiff Abruzzo as an unsafe,

corrupt, abusive and/or otherwise unsavory individual in order to preserve and further Dennis’s -

storyline on the show. (See https://www.bravotv.com/the-daily-dish/why-kathryn-dennis-joseph-
abruzzo-politician-boyfriend-broke-up ); https://realityblurb.com/2019/06/12/southern-charm-
kathryn-dennis-reveals-why-she-broke-up-senator-joseph-abruzzo-plus-how-she-ended-their-

relationship/)
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inquire about Plaintiff Abruzzo with Defendant Conover for the purpose of enabling Defendant
Conover to disparage, defame, and otherwise negatively portray him in a false light in order to
create and further the storylines involved in Southern Charm.

48. In episode six (Exhibit B - filed separately), entitled “A Salt and Battery”,
Plaintiff Abruzzo’s dinner date with Kathryn Dennis aired. ®

49.  As previously alleged, nothing eventful or dramatic occurred during the dinner,
and there was no conflict between Plaintiff Abruzzo and Dennis, nor did any of the Defendants
state, suggest, or imply that Plaintiff Abruzzo would be portrayed in a negative and/or false light.

50.  To the contrary, immediately prior to the filming of the dinner, while at Dennis’s
home, the Corporate Defendants, by and through one or more of their agents, falsely represented
to Plaintiff Abruzzo that they were there to simply film and observe, and that Plaintiff Abruzzo
would be portrayed accurately and fairly.

51.  Immediately prior to the filming of the dinner, while at Dennis’s home, the

Corporate Defendants, by and through one or more of their agents, represented to Plaintiff "

Abruzzo that his appearance on Southern Charm would be a great thing for Kathryn Dennis, his
girlfriend at the time, and her role on Southern Charm.

© 52, . Specifically, the quporate Defendants, by and through one or more of their
agents, represented to Plaintiff how it would be good for Defendant Conover because his
storyline was in jeopardy, and falsely represented that Plaintiff Abruzzo was to have “no worries

in the world”. Kathryn Dennis told Plaintiff Abruzzo that the Corporate Defendants were going

% Plaintiff Abruzzo is informed and believes the title of this episode which depicts Plaintiff’s
dinner date with Dennis is a reference to former cast member Thomas Ravenel’s criminal assault
charges.

13
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to make him look incredible, and would portray him as Dénnis’s comforting knight in shining
armor.

53. Immediately prior to ﬁlming the dinner, a representative of the Corporate
Defendants said to Plaintiff Abruzzo that they were ready to begin and that he had to sign
something before they started. Plaintiff Abruzzo was given a three page single spaced document,
turned to the third page.

54.  Plaintiff Abruzzo was given no time to read the document, no time to consult with
an attorney regarding the substance of the document, no time verify the accuracy of its contents,
no time verify the parties to the document and given no'explanation of the document or its
contents by any of the producers, employees, and/or agents of the Corporate Defendants. Only
the signature page was presented by the Corporate Defendants to Plaintiff Abruzzo, which he
was forced to sign as he was sitting down to dinner with Dennis for filming.

55.  Plaintiff Abruzzo was further under pressure from the Corporate Défendant
producers to begin filming, as well as from Dennis and the Corporate Defendant Producers to
participate in the filming of the dinner which would be “a great thing” for his then girlfriend
Dennis.

56.  Plaintiff Abruzzo’s dinner date with Kathryn Dennis is depicted as follows:

(Kathryn Dennis sets out Grandmother’s silver & china prepping for Plaintiff Abruzzo
coming over for dinner. She orders delivery.)

(Plaintiff Abruzzo arrives with flowers.)
Dennis: “Aren’t you sweet.;’

Abruzzo: “You look — you look great.”
Dennis: “You look great.”

Abruzzo: “No, you look great.”

14
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Dennis: “I’'m glad you’re here.”

(hugs & kisses)

Dennis: “Good to see you.”

Abruzzo: “Good to see you, too.”

(Dennis tries to cut ﬂowérs. Plaintiff Abruzzo steps in and assists.)

Dennis: “Thank you for helping — I’m not used to that in life.”

Dennis: “When I first saw Joe, I was not attracted to him. Um...no. And it wasn’t until he
started to talk to me that day that I felt a sense of, like, us, being on somewhat of the

same wave length.”

(Plaintiff Abruzzo helps her carry food outside and pulls out her chair. She seems very
surprised. He compliments her on the meal and they continue small talk.)

Dennis: “I’m not like most chicks from Charleston. I don’t know how many you’ve dated
around these parts.”

Abruzzo: “You would be my first.”

Dennis: “Well, lucky you.”

Abruzzo: “I think so, obviously.”

" (Continue more small talk....Plaintiff Abruzzo compliments the outdoor setting.)

Abruzzo: “I haven’t spent much time in the deep south.”

Dennis: “God, I love it though. It’s the best thing abou’-t you.’;

(Kissing.)

57.  As previously alleged, nothing eventful or dramatic occurred during the dinner,
and there was no conflict between Plaintiff Abruzzo and Dennis, nor did any of the Defendants
state, suggest, or imply that he would be portrayed in a negative and/or false light.

S8. Nevertheless, in the following episode seven (Exhibit C — filed separately),

entitled “Dick Moves and Dick Pics”, The Corporate Defendants, Defendant LeCroy, Defendant

15
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Meissner, and others knowingly and falsely state and/or imply there were nude photos of

Plaintiff Abruzzo in the public domain as follows:

(cast member Patricia Altschul is having a house party)
Altschul: “I had heard she (Kathryn) had a boyfriend.”
Olindo: “Politician. Senator from Florida.”

Altschul: “No, not a politician. Oh no. Oh dear.”

Olindo: “I mean, I’'m just going to go ahead and say it. I googled him and some, like,
wild things came up like almost naked photos of him on the internet.”

Altschul: “Let me get my big iPad in here.”
Eubanks: “Does she know all this stuff?”
Olindo: “She must. Ya’ll Google it, it’s crazy.”

Defendant LeCroy (looking at her phone): “Oh. His penis looks like a Ken Doll. Like,
it’s just a bulge.”

(a photo of Plaintiff Abruzzo is shown on screen with the image blurred at the bottom of
his torso)

Defendant LeCroy: “Look at that, it’s like a ‘mangina.’”

(The girls take turns looking at the photos.)

Defendant Meissner: “She’s (Kathryn Dennis) gonna walk in and Pat’s (Altschul) gonna
be looking at a picture of her boyfriend’s pecker.”

Eubanks: “She would not be happy.”

(Kathryn Dennis érrives.)

59.  The images depicted of Plaintiff Abruzzo require no blurring. His penis cannot be
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seen, nor could it be described. Kathryn Dennis could not have possibly walked in with anybody
“looking at a picture of her boyfriend’s pecker.” These statements are false, and Defendants

LeCroy, Meissner, and the Corporate Defendants knew they were false. These statements were

16
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made knowingly and with the intent of disparaging Plaintiff Abruzzo and/or to otherwise portray
him in a false light in furtherance of the storylines involved in Southern Charm.

60. Plaintiff Abruzzo is informed and believes, and on the basis of that information
and belief, alleges that the entire conversation amongst Altschul, Olindo, Baird, Defendant
LeCroy and Defendant Meissner was prompted and/or encouraged by producers, employees,
and/or agents of the Corporate Defendants, and Defendants Meissner and LeCroy agreed to
discuss Plaintiff Abbruzo and falsely depict the photo in order to falsely state or imply nude
photos or photos in which Plaintiff Abruzzo’s penis or “pecker” exist and are in the public
domain to be viewed simply by a Google search.

61.° The intentional and malicious blurring of the bottom of the photos by the
Corporate Defendants was intended to suggest that Plaintiff Abruzzo’s genitals were viewable in
the original photos and therefore had to be blurred to be suitable for television. Moreover, the
promotional materials, previews leading up to the episode, and even the title “Dick Moves and
Dick Pics” episode -was created by the Corporate Defendants and/or designed to explicitly state
or strongly imply that photos of Plaintiff Abruzzo’s genitals exist and are in the public domain to
be viewed by a simple Google search.

62. Such photos do not exist and, therefore, capnot be viewed at all, much less by a
Google search for Plaintiff Abruzzo. The statements otherwise are false, known to be false, and
were published by the Defendants knowingly, willfully, and with actual malice and intent to
defame, disparage, or otherwise harm the Plaintiff.

63. Furthermore, despite the fact that Plaintiff Abruzzo ended his relationship with
Dennis in early 2019, the Corporate Defendants falsely state or imply that Dennis ended the

relationship with Plaintiff Abruzzo as a result of the concerns expressed by her fellow cast

17
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members, as depicted on the Southern Charm show, in order to preserve and further the
storylines involved in the “reality” show. (Id).” These statements are false, known to be false,
and were published by the Defendants knowingly, willfully, and with actual malice and intent to
defame, disparage, or otherwise harm the Plaintiff.

64. The statements and conduct by the Defendants otherwise are false, and
Defendants LeCroy, Meissner, and the Corporate Defendants knew they were false. These false
statements were made knowingly, with actual malice, and with the intent éf disparaging Plaintiff
Abruzzo and/or to otherwise portray him in a false light in furtherance of the storylines involved
in Southern Charm.

65.  Only a small portion of Southern Charrﬁ season 6 show actually featured Plaintiff
Abruzzo’s dinner with Dennis. Instead, almost the entirety of reference to Abruzzo in the show
was negative, false, designed to impugn Abruzzo’s character, and/or portrayed Abruzzo in a false
light.

66.  Plaintiff Abruzzo did not and would not consent or otherwise knowingly,

~
\

N

willfully, or voluntarily agree to the Defendants’ false, misleading, decepti\}e, and fraudulent

portrayal of him in what was a concerted and coordinated effort by the Defendants to create
dramatic material for éonsumption by the viewers of the “reality” show Southern Charm in the
United States and worldwide. Furthermore, Plaintiff Abruzzo was not involved with any other
filming and was unaware of any of the statements referenced herein nor was he involved in any

way with the editing or creation of the footage described herein.

7 See https://www .bravotv.com/the-daily-dish/why-kathryn-dennis-joseph-abruzzo-politician-
boyfriend-broke-up ); https://realityblurb.com/2019/06/12/southern-charm-kathryn-dennis-
reveals-why-she-broke-up-senator-joseph-abruzzo-plus-how-she-ended-their-relationship/
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67.  Plaintiff Abruzzo is informed and believes that the Corporate Defendants have
~unaired footage which reveals the encouragement and/or prompting by the Corporate Defendants
to the cast members named herein, along with the agreement and coordination among all
Defendants, to discuss, defame and otherwise disparage Plaintiff Abruzzo for the purpose of
providing false, scandalous, and/or licentious material for consumption by the public.

68.  As a direct and proximate result of the Defendants’ conduct described herein,
Plaintiff Abruzzo’s reputation has been destroyed, his actual and potential earnings severely
diminished, and has otherwise suffered legally compensable damages.

FOR A FIRST CAUSE OF ACTION
OUTRAGE/INTENTIONAL INFLICTION OF EMOTIONAL DISTRESS

69.  The allegations of the foregoing paragraphs are incorporated into this cause of
action as if fully stated herein.

70. The Defendants, through their words, acts, and/or willful omissions intentionally
inflicted severe emotional distress on Plaintiff or were certain or substantially certain that such
distress would result from their conduct. Defendants’ conduct as alleged above was so extreme
and outrageous as to exceed all possible bounds of decency and must be regarded as atrocious
and utterly intolerable in a civilized community. The actions of the Defendants caused Plaintiff
emotional distress and the emotional distress suffered Was severe such that no reasonable person
could be expected to endure it and it had physical maﬁifestations of pain, loss of sleep,
nervousness, stress, anxiety, damage to reputation, and other manifestations.

71. As a direct and proximate result of the outrageous conduct of the Defendants,
Plaintiff has been injured and suffered damages. Plaintiff is entitled to a judgment against the
Defendants for actual darl;ages to be determined by the trier of fact, and punitive damages in a

sufficient amount to deter such similar conduct by these Defendants or others.
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FOR A SECOND CAUSE OF ACTION

FRAUD
72.  The allegations of the foregoing paragraphs are incorporated into this cause of
action as if fully stated herein.
73.  The representations made by the Corporate Defendants immediately prior to the

filming of Plaintiff Abruzzo were false and material.

74.  The Corpdrate Defendants knew of the falsity of the statements or acted with
reckless disregard of their truth or falsity.

75.  The Corporate Defendants intended for Plaintiff Abruzzo to act upon these

representations.

76.  Plaintiff Abruzzo was ignorant of the falsity of the representations, relied on the

truth of the representations, and had the right to so rely.

77.  As a direct and proximate result of the fraudulent conduct of the Corporate
Defendants, Plaintiff has been injured and suffered damages. Plaintiff is entitled to a judgment
against the Defendants for actual damages to be determined by the trier of fact, and punitive
damages in a sufficient amount to deter such similar conduct by these Defendants or others.

FOR A THIRD CAUSE OF ACTION
CONSTRUCTIVE FRAUD

78.  The allegations of the foregoing paragraphs are incorporated into this cause of
action as if fully stated herein.

79.  The representations made by the Corporatev Defendants immediately prior to the
filming of Plaintiff Abruzzo were false and material.

80.  The Corporate Defendants knew of the falsity of the statements or acted with

reckless disregard of its truth or falsity.

20
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81. The Corporate Defendants intended for Plaintiff Abruzzo to act upon these

representations.

82.  Plaintiff Abruzzo was -ignorant of the falsity of the representations, relied on the
truth of the representations, and had the right to so rely.

83. As a direct and proximate result of the fraudulent conduct of the Corporate
Defendants, Plaintiff has been injured and suffered damages. Plaintiff is entitled to a judgment
against the Defendants for actual damages to be determined by the trier of fact, and punitive
damages in a sufficient amount to deter such similar conduct by these Defendants or othqs.

FOR A FOURTH CAUSE OF ACTION
NEGLIGENT MISREPRESENTATION

84.  The allegations of the foregoing paragraphs are incorporated into this cause of
action as if fully stated herein.

85.  The representations made by the Corporate Defendants immediately prior to the
filming of Plaintiff Abruzzo were false.

86.  The Corporate Defendants had a pecuniary interest in making the false statements.

87.  The Corporafe Defendants owed a duty of care to see that they communicated
truthful information to the Plaintiff.

88.  The Corporate Defendants breached their duties of care by failing to exercise due
care.

89.  Plaintiff Abruzzo justifiably relied on the Defendants representations.

90.  As a direct and proximate result of his reliance on the ACorporate Defendants’
misrepresentations, Plaintiff has been injured and suffered pecuniary damages. Plaintiff is
entitled to a judgment against the Defendants for actual compensatory damages to be determined

by the trier of fact.
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FOR A FIFTH CAUSE OF ACTION
FRAUDULENT INDUCEMENT

91. The. allegations of the foregoing paragraphs are incorporated into this cause of
action as if fully stated herein.

92.  The representations made by the Corporate Defendants immediately prior to the
filming, and presentation of the three page release for Plaintiff Abruzzo’s signature were false
and material.

93.  The Corporate Defendants knew of the falsity of the statements of acted with
reckless disregard of its truth or falsity.

94. The Corporate Defendants intended for Plaintiff Abruzzo to act upon these
representations.

95.  Plaintiff Abruzzo was ignorant of the falsity of the representations, relied on the
truth of the representations, and had the right to so rely.

96.  As a direct and proximate result of the fraudulent conduct of the Corporate

* Defendants, Plaintiff has been injured and suffered damages. Plaintiff is entitled to a judgment

against the Defendants for actual damages to be determined by the trier of fact, and punitive
damages in a sufficient amount to deter such similar conduct by these Defendants or others.

FOR A SIXTH CAUSE OF ACTION
- CIVIL CONSPIRACY

97.  The allegations of the foregoing paragraphs are incorporated into this cause of
action as if fully stated herein.
98.  The Corporate Defendants and individual cast members named herein constitute a

combination of two or more people.

22
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99. The very nature of the acts done, the relationship of the parties, the interests of
these Defendants, and other circumstances can reasonably be inferred to be the joint assent of the
minds of the Defendants for the primary purpose of injuring Plaintiff Abruzzo.

100. The statements described herein, along with the public dissemination and
broadcast of the Southern Charm episodes which discuss, describe, ad/or depict Plaintiff
Abruzzo constitute overt acts done pursuant to, and in furtherance of, the conspiracy.

101.  As a direct and proximate result of the Defendants’ conspiracy and conduct in
forming and perpetréting the conspiracy, Plaintiff Abruzzo has been injured and suffered
damages, including special damages in the form of attorney’s fees, litigation costs, and other
special damages.

FOR A SEVENTH CAUSE OF ACTION
' DEFAMATION

102. The allegations of the foregoing paragraphs are incorporated into this cause of
action as if fully stated herein.

103. The statements made by the Corporate Defendants and individual cast members
herein were published, non-privileged, false‘and defamatory per se as the statements allege
criminal activity, moral turpitude, and/or unfitness for. one’s profession of the Plaintiff.

104. The Defendants are at fault for the statements described herein. -These- false
statements teﬁded to impeach the honesty, integrity, virtue or reputation of the Plaintiff and were
publications of natural or alleged defects of the Plaintiff which thereby exposed him to public
hatred, contempt, ridicule, caused her to be shunned or avoided, and/or otherwise injured him in
her office, business, or occupation.

105. The statements described herein were known to be false and were nevertheless

published with actual malice.
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106. Defendénts' representations and statements falsely impute to Plaintiff Abruzzo a
matter, practice or course of conduct incompatible with his business, trade or profession as a
legitimate and successful lobbyist and former politician. He is not a participant in deviant
activities, such as assault or has he participated, offered or agreed to be portrayed in a bad light
or employed or contracted by the Defendants to appear or otherwise serve as a paid participant in
the activities portrayed in Southern Charm for which his image, likeness and/or identity was
used.

107.  These false statements by implication constitute defamation per se.

108.  Such false and per se defamatory representations and statements by implication
were published to innumerable peéple or viewers.

109. Defendants knew their conduct described herein was wrongful.

110. - Defendants intended to deprive Plaintiff Abruzzo of a property interest or, at a
minimum, evinced a conscious disregard for the fact that Plaintiff Atiruzzo did not consent to
Defendants' use, alteration or publication of his to promote, advertise, market or endorse
Defendants' show or companies.

111.  Defendants acted with actual or constructive knowledge of the high probability
that injury or damage would result to Plaintiff Abruzzo or, at a minimum, were so reckless or
wanton in care that their conduct constituted a conscious disregard of, or indifference to, Plaintiff
Abruzzo’s rights.

112.  As a direct and proximate result of the Defendants defamatory statements,
Plaintiff has damaged. Plaintiff has suffered damage to his reputation, lost income and/or

earnings, been embarrassed, humiliated, and endured mental sufféring as a result of the

Defendants’ conduct. Moreover, Plaintiff has suffered physical bodily injuries in the form of
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nausea, headaches, other physical injuries, and substantial economic damage as a direct and
proximate result of the defamatory statements. Plaintiff is entitled to judgment against the
Defendants for all general and special damages as well as punitive damages in an amount
sufficient to deter similar conduct.

FOR AN EIGHTH CAUSE OF ACTION
VIOLATION OF THE SOUTH CAROLINA UNFAIR TRADE PRACTICES ACT

113.  The allegations of the foregoing péragraphs are incorporated into this cause of
. action as if fully stated herein.

114.  The South Carolina Unfair Trade Practices Act declares unfair or deceptive acts
or practices in the conduct of trade or commerce to be unlawful.

115. The Corporate Defendants are engaged in trade or commerce within the meaning
of the Act.

116. The conduct described herein by the Corporate Defendants is offensive to public
policy and/or is immoral, unethical, or oppressive. The Corporate Defendants’ representations to
those appearing on Southern Charm who are not regular cast members, and the portrayal by the
Corporate Defendants of all persons, scenarios, conflicts, and storylines of persons appearing on
Southern Charm as “reality” are intended to deceive and in fact have the tendency to deceive.

117. The deceptive, false, and fraudulent acts énd/or practices of the Corporate
Defendants have occurred in the past with other individuals who have appeared on Southern
Charm, thus making it likeiy the Corporate Defendants’ actions will continue absent some
deterrence. As a result, the false and misleading representations to those aépearing on Southern
Charm who are not regular cast members, the false and misleading representations about those

appearing on Southern Charm to others, and the portrayal by the Corporate Defendants of all
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persons, scenarios, conflicts, and storylines of persons appearing on Southern Charm as “reality”
affect the public interest.

118.  Further, the Corporate Defendants’ policies and procedures to lie to, and about
anybody who appears on Southern Charm in its efforts to televise a “reality” show, create a
potential for repetition of the unfair aﬁd deceptive acts.

119. As a direct and proximate result of the Corporate Defendants unfair trade
practices, Plaintiff has suffered actual loss, injury, and/or damages. Plaintiff is entitled to
judgment against the Corporate Defendants for actual compensatory damages, and three times
the actual damages sustained and such -other relief as the court deems necessary and proper
pursuant to SC Code 39-5-140.

FOR A NINTH CAUSE OF ACTION
NEGLIGENCE

120.  Plaintiff Abruzzo hereby incorporates by reference each and every allegation set
forth.in paragraphs above as if:fully alleged herein.

121.  Under the circumstances stated herein, the Corporate Defendants owed a duty of
care towards Plaintiff Abruzzo.

122.  Among other things, that duty included the obligation to deal with Plaintiff
Abruzzo and his image in a commercially reasonable and prudent manner, to not use or alter
Plaintiff Abruzzo’s image, appearance, portrait in derogation of his rights, and to not cause harm
to Plaintiff Abruzzo

123. The Corporate Defendants breached that duty by using and altering Plaintiff
Abruzzo’s image, image, appéarance, portrait without Plaintiff Abruzzo’s authorization,

permission or consent.
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124. The Corporate Defendants' conduct and breach as described above directly and
proximately caused injury to Plaintiff Abruzzo’s reputation, brand, goodwill and livelihood for
which he has suffered damages.

125. As a direct and proximate result of the Corporate Defendants conduct, Plaintiff
Abruzzo has been damaged. Plaintiff respectfully requests that the Court issue a judgment
granting actual, or compensatory, damages in an amount to be determined at trial, lost profits,
disgorgement of profits earned directly or indirectly by Defendants' unlawful use, attorneys' fees
and costs, prejudgment and post-judgment interest, and preliminary and permanent injunctive
relief enjoining Defendants from engaging in further unauthorized use of the Images, and/or such
further relief that is just and proper.

FOR A TENTH CAUSE OF ACTION
UNJUST ENRICHMENT

126.  Plaintiff Abruzzo hereby incorporates by reference each and every allegation set
forth in above as if fully alleged herein.

127. Plaintiff Abruzzo has conferred a benefit upon Corporate Defendants and
individual cast members by virtue of the Defendants usage and self-serving alteration of his
image, portrait and appearance.

| 128. Corporate Defendants and individual cast members were aware that Plaintiff
Abruzzo’s image, portrait and appearance was valuable.

129. | Corporate Defendants and individual cast members were aware of the resulting
benefit from usage of Plaintiff Abruzzo’s image, portrait and appearance.

130.  Corporate Defendants and individual cast members have retained profits and other

benefits conferred upon them by using Plaintiff Abruzzo’s image, portrait and appearance to

27
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promote and advertise Corporate Defendants’ and individual cast members’ show and
companies.

131. It would be inequitable for any of the Defeﬁdants to retain the benefits conferred
upon them by using Plaintiff Abruzzo’s image, portrait and appearance without paying fair value
for Plaintiff Abruzzo’s image, portrait and appearance

132.  Plaintiff Abruzzo respectfully requests that the Court issue a judgment granting
actual, or compensatory, damages in an amount to be determined at trial, lost profits,
disgorgement of profits earned directly or indirectly by Defendants' unlawful use, attorneys' fees
and costs, prejudgment and post-judgment interest, and preliminary and permanent injunctive
relief enjoining Defendants from engaging in further unauthorized use of images of the Plaintiff,

and/or such further relief that is just and proper.

WHEREFORE, the Plaintiff Abruzzo hereby requests the following relief:

A. A jury trial;

B. Actual, compensatory, consequential, special, and general damages against the
Defendants, jointly and severally, in an amount n(;t less than Ten Million Dollars
($10,000,000.00);

C.v Treble damages for willful violations of the SC Unfair Trade Practiqe Act

D. Punitive damages in an amount sufficient to deter the same or similar. conduct as

| determined by a jury;

E. Costs and fees taxed against the Defendants as permitted by law;

F. Such other and further relief as the Court deems just, prudent, and proper.

Respectfully submitted,

28
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Mt. Pleasant, South Carolina
Dated: January 24, 2020

s/ Aaron E. Edwards

Aaron E. Edwards

Edwards Firm, LLC

755 Johnnie Dodds Boulevard, Ste. #100
Mt. Pleasant, South Carolina 29464
(843) 375-2008 (phone)

(843) 881-5899 (fax)

Sarah M. Cabarcas-Osman, Esq.
The Berman Law Group, P.A.
P.O. Box 272789

Boca Raton, FL 33427

Office: (561) 826-5200 ext. 257
Fax: (561) 826-5201

ATTORNEYS FOR PLAINTIFF
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STATE OF SOUTH CAROLINA ) COURT OF COMMON PLEAS
) NINTH JUDICIALCIRCUIT
CHARLESTON COUNTY ) CASE NO. 2020-CP-10-472
)
JOSEPH ABRUZZO, )
' )
Plaintiff, )
)
Vs. ) EXHIBITS
)

BRAVO MEDIA PRODUCTIONS, LLC,)
HAYMAKER MEDIA, INC., NBC )
UNIVERSAL MEDIA, LLC, COMCAST)
CORPORATION, CRAIG CONOVER, )
CHELSEA MEISSNER, AND MADISON) e
LECROY,

Defendants

A Sl S

The enclosed usb drive contains Exhibits A-C of the Complaint in the above
captioned action.

s/ Aaron E. Edwards

Aaron E. Edwards

Edwards Firm, LLC

755 Johnnie Dodds Boulevard, Ste. #100
Mt. Pleasant, South Carolina 29464
(843) 375-2008 (phone) .

(843) 881-5899 (fax)

Sarah M. Cabarcas-Osman, Esq.
The Berman Law Group, P.A.
P.O. Box 272789
Boca Raton, FL. 33427
Office: (561) 826-5200 ext. 257
Fax: (561) 826-5201
ATTORNEYS FOR PLAINTIFF
Mt. Pleasant, South Carolina )
Dated: January 28, 2020
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STATE OF SOUTH CAROLINA )
y  IN THE COURT OF COMMON PLEAS
COUNTY OF CHARLESTON )
JOSEPH ABRUZZO, )
) Civil Action No. 2020-CP-10-472
Plaintiff, ;
VS. ) )
) DEFENDANTS’ MOTION TO DISMISS
BRAVO MEDIA PRODUCTIONS LLC; ) PLAINTIFF’S COMPLAINT AND FOR
HAYMAKER MEDIA, INC.; ) ORDER COMPELLING
NBCUNIVERSAL MEDIA, LLC; ) ARBITRATION
COMCAST CORPORATION; CRAIG ) .
CONOVER; CHELSEA MEISSNER; )
AND MADISON LECROY, ;
Defendants. )

YOU WILL PLEASE TAKE NOTICE that ten (10) days after service hereof, or as soon
thereafter as counsel may be heard, Defendants Bravo Media Productions LLC, Haymaker
Media, Inc., NBCUniversal Media, LLC, Comcast Corporation, Craig Conover, Chelsea
Meissner, and Madison LeCroy, (jointly “Defendants”) by and through their undersigned
attorneys, will move before the Presiding Judge of the Charleston County Court of Common
Pleas for an Order dismissing them from the above-captioned action and compelling binding
mediation/arbitration, pursuant to Rule 12(b)(3) of the South Carolina Rules of Civil Procedure,
as this Court is the improper venue to hear the asserted claims.

On October 30, 2018, Plaintiff Joseph Abruzzo (“Abruzzo™) signed a written agreement
with Defendant Haymaker Media, Inc. entitled, “Appearance Release, Voluntary Participation,
and Arbitration Agreement,” (“Release and Arbitration Agreement”) attached hereto as
Exhibit 1. Pursuant to the Release and Arbitratjon Agreement, Abruzzo agreed to be a voluntary
participant “[i]n exchange for the opportunity to be part of the program currently titled ‘Southern

Charm’ (the ‘Program’),” a popular, unscripted television show that has aired nationally since

- 38 -
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2014. Pursuant to the terms of the Release and Arbitration Agreement, Defendants Comcast
Corporation, Bravo Media Productions LLC and NBCUniversal Media, LLC are also parties to
the Release and Arbitration Agreement, and Defendants Craig Conover, Chelsea Meissner and
Madison LeCroy are express intended third-party beneficiaries of the Release and Arbitration
Agreement.

In his Complaint, filed January 28, 2020 and served on the various Defendants on
different dates ranging from March 13, 2020 to April 13, 2020,' Abruzzo alleges that he is a

well-educated former Florida Congressman, who has previously presided over Palm Beach

- County Consumer Affairs cases involving alleged unfair and deceptive business practices, and

currently works at a law firm. (Complaint ] 12, 14-23). Abruzzo further alleges that he
appeared on Season Six of Southern Charm while dating long-time Southern Charm cast
member Kathryn Dennis (“Dennis”). Abruzzo alleges he met Dennis in the fall of 2018 at a

Miami Dolphins game, after which they began a romantic relationship. (Complaint § 40).

Abruzzo agreed to be filmed during a dinner with Dennis at her residence in Charleston. .

(Complaint Y 42, 56). Abruzzo had advanced notice that the dinner would be filmed since he
had prior conversations about what activities he would be comfortable participating in, and chose
for his appearance on Southern Charm to be a private dinner with Dennis rather than a public or
group event. (Complaint § 42). Abruzzo asserts that, prior to filming, certain verbal

representations were made to him. (Complaint q§ 49-52). Abruzzo acknowledges signing a

! Pursuant to the April 3, 2020 Order of The Supreme Court of South Carolina addressing
Operation of the Trial Courts During the Coronavirus Emergency, “the due dates for all trial
court filings due on or after the effective date of this order are hereby extended for thirty (30)
days.” In addition, “[i]n the event a party to a case or other matter pending before a trial court
was required to take certain action on or after March 13, 2020, but failed to do so, that
procedural default is hereby forgiven, and the required action shall be taken within thirty (30)
days of the date of this order.” Order, §J C(9)(A)&(B).

B
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“three page single spaced document” prior to filming. (Complaint § 53-54).

Abruzzo alleges that the relationship between himself and Dennis ended in early 2019.
(Complaint q§ 44). He further asserts that false statements were made about him on Southern
Charm, (Complaint 9 46, 64-65), including allegedly false statéments implying there were nude
photographs of him on the internet, (Complaint ] 58-62), comments about his divorce,? and that
the end of his relationship with Dennis was mischaracterized. (Complaint Y 44, 63). As aresult
of these statements and other actions alleged to have been taken by Defendants, Abruzzo asserts
claims including Outrage/Intentional Infliction of Emotional Distress, Fraud, Constructive Fraud,
Negligent Misrepresentation, Fraudulent Induceﬁqent, Civil Conspiracy, Defamation, Vioiation
of the South Carolina Unfair Trade Practices Act, Negligence, and Unjust Enrichment, all in
connection with his appearance on Southern Charm and/or relate to the Release and Arbit'ration
Agreement. Consequently, the clear, unambiguous, and unequivocal terms of the Release and
Arbitration Agreement voluntarily signed by Abruzzo apply to this lawsuit and require dismissal
of Abruzzo’s claims.

In particular:  Paragraph 17 of the Release _and Arbitration Agreement, entitled

“RELEASE, AGREEMENT NOT TO SUE AND INDEMNITY,” provides, in pertinent part,
as follows:

To the maximum extent permitted by law, I ... agree to release from
liability, never sue, and bring no proceedings of any kind against
Producer, Network, and/or any of their parents, subsidiaries, assignees,
licensees, affiliates or anyone associated with the Program (the “Released

Parties”) for any claims, actions, damages, losses, costs, expenses or

2 Included in the Complaint is a link to a South Florida Sun Sentinel newspaper article from
February 28, 2018 which confirms that Abruzzo was going through a “messy divorce™ from his
wife at the time. https://www.sun-sentinel.com/news/florida/fl-reg-joseph-abruzzo-retiring-
20180228-story.html?outputType-amp.

A
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causes of action whatsoever that in any way relate to this Agreement, my
participation in the production of the Program, or the creation, use, or
exhibition of the Materials, the Program or the Promotions, on any legal
theory (including without limitation, failure to adequately compensate
me, infliction of emotional distress, personal injury, rights of privacy and
publicity, defamation, or false light), regardless of whether caused by the
negligence or willful misconduct of the Released Parties (collectively, the
“Released Claims”). I will defend and indemnify the Released Parties
from any Released Claims and any breach or alleged breach by me
(including breaches by me of this phragraph 17) relating to this
Agreement. I shall be liable for any attorney fees and costs incurred by
the released Parties in connection with any claim or lawsuit I may bring

in violation of this Agreement.”

Paragraph 19 of the Release and Arbitration Agreement, entitled “MEDIATION &

ARBITRATION,” provides, in pertinent part, as follows:

WHERE ANY DISPUTE IN CONNECTION WITH THIS
AGREEMENT ARISES, THE PARTIES AGREE TO FIRST TRY TO
RESOLVE SUCH DISPUTE THROUGH CONFIDENTIAL
MEDIATION. IF MEDIATION IS UNSUCCESSFUL, THEN ALL
DISPUTES, INCLUDING THE SCOPE OR APPLICABILITY OF THIS
AGREEMENT TO ARBITRATE, SHALL BE RESOLVED BY FINAL
AND BINDING ARBITRATION ADMINISTERED BY JAMS OR ITS
SUCCESSOR (“JAMS”) IN ACCORDANCE WITH ITS
STREAMLINED ARBITRATION RULES AND PROCEDURES
(COLLECTIVELY, “JAMS RULES,” HARD COPIES PROVIDED
UPON REQUEST) .... ALL SUCH PROCEEDINGS WILL BE
CONDUCTED IN THE CITY OF NEW YORK. MY AGREEMENT TO
MEDIATE ANY AND ALL DISPUTES SHALL EXTEND TO THE
RELEASED PARTIES.
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Paragraph 20 of the Release and Arbitration Agreement, entitled “Governing Law,”

provides as follows:

New York law shall govern the entire relationship between the parties,
including, but not limited to, any breach of contract, tort or other claims
relating to this Agreement or my appearance on the Program. The parties -
submit to the in personam jurisdiction of the Supremel Court of the State of
New York located in New York County and the United States District Court

for the Southern District of New York, and waive any objections thereto.

Paragraph 22 of the Release and Arbitration Agreement provides, in pertinent part, as
follows:
[ acknowledge and agree that ... each of the Released Parties is an express
intended third party beneficiary of this Agreement, including, without
limitation, with full standing to enforce each, every, any and all of its

provisions as if it was an express party thereto.

Immediately above the signature line is the following:

I HAVE HAD AMPLE OPPORTUNITY TO READ THIS ENTIRE
AGREEMENT, HAD AN _OPPORTUNITY TO REVIEW THIS
AGREEMENT WITH AN ATTORNEY OF MY CHOICE, AND HAVE
IN FACT READ THIS AGREEMENT. I UNDERSTAND THAT I AM
GIVING UP LEGAL RIGHTS IN THIS AGREEMENT, INCLUDING,
WITHOUT LIMITATION, MY RIGHT TO FILE A LAWSUIT IN
COURT OR TO BRING A CLAIM IN CONNECTION WITH THIS
AGREEMENT.

Abruzzo voluntarily entered into the Release and Arbitration Agreement in order to serve
as a participant on Southern Charm and has alleged that all of his claims in this lawsuit arose in
connection with his participation on the show and/or relate to the Release and Arbitration

Agreement. Consequently, the Release and Arbitration Agreement requires that all of Abruzzo’s

5
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claims be dismissed in favor of mediation and, if necessary, arbitration in New York City.
Under both South Carolina and New York law, “[t]here is a strong presumption in favor of the

validity of arbitration agreements because of the strong policy favoring arbitration.” Cape

Romain Contrs., Inc. v. Wando E., LLC, 405 S.C. 115, 125, 747 S.E.2d 461, 466 (2013); see also

PromoFone, Inc. v. PCC Mgmt., 224 A.D.2d 259, 260, 637 N.Y.S8.2d 405, 406 (N.Y. Ct. App.
1996) (noting New York’s strong public policy in favor of arbitration). In addition, Defendants
Conover, Meissner, and LeCroy are also fully entitled to enforce the arbitration provisions. See
Pearson v. Hilton Head Hosp., 400 S.C. 281, 288, 733 S.E.2d 597, 600 (Ct. App. 2012) (noting
that “a party should not be allowed to avoid an arbitration agreement by naming nonsignatory
parties in his complaint ... because this would nullify the rule requiring arbitration™); citing
South Carolina Pub. Serv. Auth. v. Great W. Coal, 312 S.C. 559, 437 S.E.2d 22 (1993) (allowing
non-signatory to enforce arbitration agreement).

Even if the mediation/arbitration provisions were not enforced, the Release and
Arbitration agreement would still require dismissal of Abruzzo’s claims because it requires
exclusive venue in the appropriate New York state or federal court only. Thus, Abruzzo has
expressly waived his right to file this lawsuit in South Carolina state court. Because Abruzzo
agreed to arbitrate all of his claims in this lawsuit in New York and agreed to exclusive
jurisdiction of all court proceedings in the appropriate state and federal courts in New York, this
Court is an improper venue for this lawsuit. Therefore, the Defendants respectfully request that
the Court grant their Motion to Dismiss Plaintiff’s Complaint and for an Order Cofnpelling
Médiation/Arbitration or, in the alternative, grant their Motion to Dismiss Plaintiff’s Complaint

for having been filed in an improper venue.
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This Motion is based on the referenced Exhibit 1 and affidavits of Aaron Rothman and
Samantha H. Davenport, and may be supplemented by memoranda and/or additional affidavits in

support that may be served on counsel for Plaintiff Abruzzo prior to the date of the hearing on

this motion.

MCANGUS GOUDELOCK & COURIE, L.L.C.

s/James D. Smith, Jr.

JAMES D. SMITH, JR. (SC Bar No. 16179)
jsmith@mgclaw.com

DANIELLE F. PAYNE (SC Bar No. 73142)
danielle.payne@mgclaw.com

Post Office Box 650007

735 Johnnie Dodds Blvd., Suite 200 (29464)
Mt. Pleasant, South Carolina 29465
Telephone: (843) 576-2900

Facsimile: (843) 534-0605

ATTORNEYS FOR DEFENDANTS

May 12, 2020
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APPEARANCE RELEASE, YOLUNTARY PARTICIPATION, AND ARBITRATION AGREEMENT

This is an agreement between myself and Haymaker Media, Inc. (including its licensees, successors and assigns, and each of their
respective parents, subsidiaries, agents and affiliates, and each of their respective officers, directors, shareholders, employees, agents,
and representatives) (collectively, “Producer™). In exchange for the opportunity to be part of the program currently titled “Southern
Charm” (the “Program™), | agree to the following: Q

I. lirrevocably grant to Producer the right to record and photograph me and to use my name, likeness, voice, information or
comments about me, and any material that | contribute (collectively. the “Materials") in connection with the Program and other
productions. I further grant to Producer and any programming service or other platform of NBCUniversal Media, LLC (*Network™) and
its advertisers the right to use the Materials throughout the universe, in perpetuity, in any and all media now known and hereafter
devised, in any manner, including in connection with advertising, merchandising and publicity for the Program (the “Promotions™).

2. 1 agree that Producer shall own all of the rights to the Materials, and that the Materials will be a “work for hire™ by me for
Producer. 1 assign and transfer any rights. including copyright, | may have in the Materials to Producer. | waive the exercise of any
“moral rights,” “droit moral,” and any analogous rights, in any jurisdiction of the world, which | may have. | waive any right to object
to any use (including any editing/dubbing/fictionalization) of the Materials by Preducer or Network for any reason. I also waive my
claims to any royalties relating to the use of any music performed or contributed by me (including. without limitation, any applicable
copyright, public performance, mechanical and synchronization royalties),

3. I represent and warrant that | am mentally, physically, and emotionally able to participate in the Program and have the right
and authority to enter into, fully perform obligations, and grant all rights in this Agreement. My participation is not restricted by nor
shall it cause me to be in breach of any other agreements to which 1 am a party. | agree to participate in connection with the production
of the Program and related materials on such dates and at such locations as Producer shall designate.

4, I represent and warrant that | have not (a) given anyone associated with the Program anything of value to arrange my
appearance in the Program or the Promotions or (b) accepted anything of value to promote any product service or venture on air in the
course of my participation in the Program, and | understand that such acts may be a federal offense. Furthermore, | shall not mention or
“plug” any product, service, venture, or thing on the Program without approval of Producer and/or Network.

5. I am not currently, nor do | currently intend to be, a candidate for public office, and I agree that if there is any change in this
representation prior to the initial exhibition of the Program in which | appear, | will immediately notify Susanna Zwerling, at
susanna.zwerling@nbcuni.com. Becoming a candidate before or around the time of the initial exhibition of the Program may under
certain circumstances have legal implications on the exhibitor’s ability to exhibit the Program.

6. 1 will not be paid for any and all of the rights listed in this Agreement and waive any right | may haveto any compensation. |

- acknowledge and agree that a significant element of the consideration | am receiving under this Agreement is the opportunity for

publicity that I will receive if Producer includes the Materials in the Program or in the Promotions. | agree that | am a volunteer and
not an employee of Producer and I am not entitled to any employment benefits. Producer has no obligation to me and is under no
obligation to use the Materials. IF receive anything of value in connection with the Program, | shall be responsible for all taxes and
other obligations that arise,

7. I shall not participate in any unscripted, “reahty -based” program, from the date of this Agreement through 6 months afier the
date of the initial exhibition of the final episode of the last cycle in which | participated.

8. N understand that | or other parties may communicate private, factual, or fictional information about myself that | might find
humiliating or embarrassing or that is defamatory, disparaging or unfavorable and that the depiction of such information may poriray
me in a false light. | consent to the inclusion of this information in the Program and the exploitation of the Materials even to the extent
such inclusion might otherwise constitute an actionable tort.

9. For dramatic or creative purposes. Producer and Network may make misrepresentations to me, related to any and all topics,
prior to and during the course of my participation. I consent to, and assume all risks of, such acts and omissions regardless of whether
they may infringe upon my rights or give rise to a claim,

10. If requested by Producer, | agree to execute a location agreement. which shall grant Producer and Network the right (without
limitation) to enter upon and use my home for the purpose of photographing, filming and recording the Program, as further detailed in
such location agreement. Further, if requested by Producer, | agree to use reasonable. good faith efforts to assist Producer in obtaining
appearance releases from my family, friends, employees and any other individuals in my life, in connection with the Program.

EXHIBIT

i_1
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1. 1 consent to Producer and Network recording my actions and statements via concealed or hidden cameras and audio devices
throughout the filming locations, including in.areas in which a person might have a reasonable expectation of privacy.

12. CONFIDENTIALITY AND PUBLICITY. All publicity in connection with the Program is under the sole control of
Network and subject to the following terms and conditions of confidentiality and publicity:

(a) 1 shall not disclose any information or materials about Producer, the Network, this Agreement, the Program, its
participants, location(s), events, and outcomes, that | learn from my Program participation (collectively, the “Confidential
Information™), unless such Confidential Information is specifically disclosed in the Program exhibition, if ever. My confidentiality
obligations shall continue in perpetuity or until terminated by Network in writing.

(b) Except as requested by Producer or Network, | shall not (nor shall anyone on my behalf): (i) discuss with any third party
the Program, my panticipation in the Program, or make negative statements about or otherwise disparage any of the Released Parties (as
defined in paragraph 17), except that | may make incidental, non-derogatory mention that 1 participated in the Program (i.e., “I was on
Southern Charm.”) only after Network has announced or exhibited my appearance in the Program or a new cycle, or (ii) advertise,
promote, or make any commercial use of either my Program participation, or any of Producer’s or Network's names, logos, trade
names or trademarks.

{c) Any breach by me of any of these confidentiality and publicity provisions would cause Producer and Network irreparable
injury and damage that cannot be reasonably or adequately compensated by damages in an action at law. 1 agree that Producer and
Network will be entitled to injunctive and other equitable relief (without posting bond) to prevent or cure any such breach or threatened
breach. 1 also recognize that proof of damages for any such breach will be costly, difficult, and inconvenient to ascertain. Accordingly.
1 agree to pay Producer and Network the sum of $560,000 per breach plus disgorgement of any income that | may receive in connection
with any such breach as liquidated damages.

13. 1 authorize Producer and Network to investigate, access, collect, and use for any purpose whatsoever, information about me
and any of the statements made by me in this Agreement or otherwise in connection with my participation in the

Program. Additionally, any such information may be disclosed publicly, used, broadcast, distributed, advertised, promoted or
otherwise exploited as part of the Program or otherwise.

14, I agree not to infringe upon or violate the rights of any other person or entity, not to cause or threaten injury or harm to any
person or property, and that | shall abide by all applicable laws, rules, and regulations, I agree that Producer has the right, but not the
obligation, to use the means it deems necessary to preserve order and the safety of myself and other participants. | acknowledge and
accept all risks to my person or property arising from my participation in the Program, including those arising from my interactions
with other participants in the course of my participation in the Program.

15, ! understand and freely consent to participating in activities in connection with the Program that may be hazardous, dangerous,
and may expose me to physical, emotional, and mental stress or injury. 1 accept and assume any and all risks, hazards and dangers
regardless of whether they are explicitly detailed in this Agreement, and the waivers, releases and indemnities that | have executed or
may execute apply to all such risks, hazards and dangers, )

16. NO REPRESENTATIONS OR WARRANTIES BY PRODUCER. Producer has made no
representations or warranties of any kind regarding my or others’ qualifications, ability or fitness to
participate in the Program, and the walvers, releases and indemnities contained in this Agreement and any
other Agreement that I have executed or may execute in the future related to the Program expressly apply
to my participation in or presence around any such activities or persons.

17. RELEASE, AGREEMENT NOT TO SUE AND INDEMNITY. To the maximum extent permitted by law, [ (on behaif
of myself and my heirs, executors, agents, successors or assigns) agree to release from liability, never sue, and bring no
proceedings of any kind against Producer, Network, and/or any of their parents, subsidiaries, assignees, licensees, affiliates or
anyone associated with the Program (the “Released Parties™) for any claims, actions, damages, losses, costs, expenses or causes
of action whatsoever that in any way relate to this Agreement, my participation in the production of the Program, or the
creation, use, or exhibition of the Materials, the Program or the Promatians, on any legal theory (including, without limitation,
failure to adequately compensate me, infliction of emotional distress, personal injury, rights of privacy and publicity,
defamation, or false light), regardless of whether caused by the negligence or willful misconduct of the Released Parties
(collectively, the “Released Claims™). 1 will defend and indemnify the Released Parties from any Released Claims and any
breach or alleged breach by me (including breaches by me of this paragraph 17) relating to this Agreement. I shall be liable for

any attorney fees and costs incurred by the Released Parties in connection with any claim or lawsuit | may bring in violation of
this Agreement.

- 46 -
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18. 1 acknowledge that there is a possibility that after the execution of this Agreement, | may discover facts or incur or suffer

claims which were unknown or unsuspected at the time of execution, and which if known by me at that time may have materially

affected my decision to execute this Agreement. | agree that by reason of this Agreement, and the releases contained in the preceding
* - paragraphs | am assuming any risk of such unknown or unsuspected facts and claims. ,

19. MEDIATION & ARBITRATION. WHERE ANY DISPUTE IN CONNECTION WITH THIS AGREEMENT
ARISES, THE PARTIES AGREE TO FIRST TRY TO RESOLVE SUCH DISPUTE THROUGH CONFIDENTIAL
MEDIATION. IF MEDIATION IS UNSUCCESSFUL, THEN ALL DISPUTES, INCLUDING THE SCOPE OR
APPLICABILITY OF THIS AGREEMENT TO ARBITRATE, SHALL BE RESOLVED BY FINAL AND BINDING
ARBITRATION ADMINISTERED BY JAMS OR ITS SUCCESSOR (“JAMS™) IN ACCORDANCE WITH ITS
STREAMLINED ARBITRATION RULES AND PROCEDURES (COLLECTIVELY, “JAMS RULES,” HARD COPIES
PROVIDED UPON REQUEST). THE JAMS RULES FOR SELECTION OF MEDIATORS AND ARBITRATORS WILL BE
FOLLOWED, EXCEPT THAT ANY MEDIATOR WILL BE (}) LICENSED TO PRACTICE LAW IN NEW YORK, OR (II)
A RETIRED JUDGE. UPON THE CONCLUSION OF ANY ARBITRATION PROCEEDINGS, THE ARBITRATOR
SHALL RENDER FINDINGS OF FACT AND CONCLUSIONS OF LAW AND A WRITTEN OPINION SETTING FORTH
THE BASIS AND REASONS FOR ANY DECISION REACHED. ALL SUCH PROCEEDINGS WILL BE CONDUCTED IN
THE CITY OF NEW YORK. MY AGREEMENT TO MEDIATE ANY AND ALL DISPUTES SHALL EXTEND TO THE
RELEASED PARTIES. 1 AGREE THAT GIVEN THE UNIQUE NATURE OF THE ENTERTAINMENT INDUSTRY, AND
THE IRREPARABLE DAMAGE TO PRODUCER, NETWORK AND THEIR LICENSEES THAT WOULD RESULT FROM
DELAYING OR PREVENTING THE EXHIBITION OF ANY PROGRAM PRODUCED HEREUNDER, | MAY NOT SEEK
OR OBTAIN INJUNCTIVE RELIEF IN CONNECTION WITH THIS AGREEMENT.

20. Govemning Law. Without regard to the conflicts of law provisions, New York law shall govern the entire relationship between
the parties, including, but not limited to, any breach of contract, tort or other claims relating to this Agreement or my appearance on the
Program. The parties submit to the in personam jurisdiction of the Supreme Court of the State of New York located in New York
County and the United States District Court for the Southern District of New York, and waive any objections thereto.

21, I acknowledge and agree that, regardless of any assignment of this Agreement, each of the Released Parties is an express
‘intended third party beneficiary of this Agreement, including, without limitation, with full standing to enforce each, every, any and all
of its provisions as if it was an express party théreto. Producer may license, assign, and transfer this Agreement and any or all rights
granted by me to Producer under this Agreement to any person or entity.

22. This is the entire agreement between Producer and me, and it supersedes all prior oral or written communications. | am not
relying on any promise or statement, express or implied, that is not contained in this Agreement. The illegality, invalidity or
unenforceability of any specific provision shall in no way affect the remainder of this Agreement. This Agreement cannot be
terminated, rescinded or amended, except by a written agreement signed by both Producer and me. It may be executed by original,
facsimile or electronic signature. 1 shall execute any documents, and do any other acts that are necessary to evidence, effectuate or
protect any of the rights granted by me or support any of the representations or warranties made by me. )

1 HAVE HAD AMPLE OPPORTUNITY TO READ THIS ENTIRE AGREEMENT, HAD AN
OPPORTUNITY TO REVIEW THIS AGREEMENT WITH AN ATTORNEY OF MY CHOICE, AND
HAVE IN FACT READ THIS AGREEMENT. 1 UNDERSTAND THAT I AM GIVING UP LEGAL
RIGHTS IN THIS AGREEMENT, INCLUDING, WITHOUT LIMITATION, MY RIGHT TO FILE A
LAWSUIT IN COURT OR TO BRING A CLAIM IN CONNECTION WITH THIS AGREEMENT.

Signature’./% Date/ﬁ ’30 - / 3 Phone: MJ—////
Print Name; (:b@% Lbrez0 Date of Birth:: X b ddr> A 5
siess 30/ Nobrt TP D, STERY? fLock jepme, /2L 33£3)

\0/30

- For verification purposes only pursuant to 18 U.S.C. §§ 2256 et seq.

9.0
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If participant is under 18 years of age: If participant is under 18 years of age: The undersigned represents and warrants that they are
the parent(s)/guardian(s) having sole and complete legal custody, care and contro! of the above-named minor and give permission for
such minor to enter into this Agreement. | have read and fully understand this Agreement and expressly approve of, and consent and

agree to the minor's execution of the Agreement and his/her undertakings and obligations in the Agreement and will not revoke consent

during the minority of the minor. | affirm all representations and warranties made in this Agreement and guarantee the performance of
this Agreement by the minor and represent and warrant that the minor will not disaffirm the Agreement at any time during or after
minority. | release, discharge and indemnify the Released Parties from all liability, damages, and claims made by or on behalf of the
minor arising out of or in connection with the minor’s participation in the Program or relating to the subject matter of this Agreement
and this parental consent (other than as may be expressly provided for in the Agreement), including but not limited to negligence and
all other released claims identified in paragraph 17 of this Agreement.

Signature of Parent or Guardian: Date: Phone:

Print Name of Parent or Guardian: Date of Birth-:

Address:

Signature of Parent or Guardian: Date: Phone:
-48 -
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STATE OF SOUTH CAROLINA
IN THE COURT OF COMMON PLEAS
COUNTY OF CHARLESTON

JOSEPH ABRUZZO,
Civil Action No. 2020-CP-10-472
PlaintifT,

b4

vs. AFFIDAVIT OF AARON ROTHMAN
BRAVO MEDIA PRODUCTIONS, LLC;
HAYMAKER MEDIA, INC.;
NBCUNIVERSAL MEDIA, LLC;
COMCAST CORPORATION; CRAIG
CONOVER; CHELSEA MEISSNER; AND
MADISON LECROY,

N N N Nt St Nt N N Nl Nt ik

-
~

Defendants,

PERSONALLY APPEARED BEFORE ME, the undersigned, Aaron Rothman, who, after
being duly swomn, deposes and states:

1. 1 am over the age of cightcen (18) and competent to testify anbout the
information contained in this Affidavit.

2. I have a fifty percent (50%) owncrship interest in Haymaker Content, Inc.
(Haymaker), and | had this same ownership interest in Haymaker when Joscph Abruzzo signed
an Appearance Release. Voluntary Padicipation. and Arbitration Agreement (“Releasc and

_Arbitration Agreentent™) on or about October 30, 2018, which is referenced as Exhibit 1.

3. Exhibit 1 is a true and comrect copy of the Release and Arbitration Agreement
signed by Joseph Abruzzo, is kepl in Haymeker's ordinary course of business, and is in the same
or substantially same condition as it was in when Plaintiff Joseph Abruzzo signed it.

4. By defining “Released Parties” in Paragraph 17 of the Release and Arbitration
Agreement to include “anyone associated with the Program,” the named individual defendants
who were part of the cast of Southern Charm during the relevant time are express intended third
party beneficiaries of the Release and Arbitration Agreement.

FURTHER, AFFIANT SAYETH NAUGﬂ ﬂ
/v

A?mn Wm

Pursuant to the South Carolina Supreme Court’s April 3, 2020 Order concerning
Operation of the Trial Courts During the Coronavirus Emergency, 1 certify that the
foregoing statcments made by me are true. 1 am awarc that if any of the forepoing
statements made by me are witlfully false, I am subject to punishment by contempt.

2

i_ 2.
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STATE OF SOUTH CAROLINA
IN ‘THE COURT OF COMMON PLEAS

COUNTY OF CHARLESTON
JOSEPH ABRUZZO,

_ Civil Action No. 2020-CP-10-472

Plaintiff,
vs. AFFIDAVIT OF
SAMANTHA H. DAVENPORT

BRAVO MEDIA PRODUCTIONS, LLC;
HAYMAKER MEDIA, INC.;
NBCUNIVERSAL MEDIA, LLC;
COMCAST CORPORATION; CRAIG
CONOVER; CHELSEA MEISSNER;
AND MADISON LECROY,

Nt st Nl Nkl Nttt Vst Vit sttt s’ i sl wall ol ottt mg’

Defendants.

PERSONALLY APPEARED BEFORE ME, the undersigned, Samantha H. Davenport,
who, after being duly sworn, deposes and states:

1. Tam over the age of eighteen (I8) and competent to testify about the information
contained in this Affidavit.

2. I am Senior Vice President, Legal Affairs, Cable Entertainment, for
NBCUniversal Media, LLC. I have been employed by NBCUniveréal Media, LLC for more
~ than ten years. I am responéible for legal advice and counsel, on beh‘alf of NBCUniversal,
Media, LLC and Bravo Media Productions LLC, in connection with the.devélopmem, production
and exhibition of Southern Charm. |

3. I understand that Plaintiff Joseph Abruzzo ’signed’ an Appearance Release,
Voluntirxrl’articigation, and Arbitration_Agreement on or about October 30, 2018, which is
referenced as Exhibit 1 (the “Release and Arbitration Agreement”),

3. NBCUniversal Media, LLC s expressly defined as a “Released Party” in
Exhibit 1.

EXHIBIT

i_3

- 50 -

270001 dD0Z0Z#3SYD - SYI1d NOWWOD - NOLSTTHVHO - WY €€:01 21 ABN 0202 - a3 14 ATIVOINOYLOF 13




4, NBCUniversal Media, LLC is indirectly owned by Comcast Corporation, a
publicly held corporation and a defendant in this case. Thus, as NBCUniversal Media, LLC’s
parent company, Comcast Corporation is also defined as a “Released Party” in Exhibit 1.

5. Bravo Media Pmducﬁons LLC is a defendant in this case and is party to a
production services agreement with Haymaker Media Inc., dated March 12, 2013 relating to the
production of Southern Charm. Bravo Media Productions LLC is indirectly owned by
NBCUniversal Media, LLC. Thus, as a subsidiary of NBCUniversal Media, LLC, Bravo Media

Productions LLC is defined as a “Released Party” in Exhibit 1.

FURTHER, AFFIANT SAYETH NAUGHT.

%t

Samantha H. Davenport

Pursuant to the South Carolina Supreme Court’s April 3, 2020 Order concerning
Operation of the Trial Courts During the Coronavirus Emergency, I certify that the
foregoing statements made by me are true. I am aware that if any of the foregoing

statements made by me are willfully false, I am subject to punishment by contempt.
\
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STATE OF SOUTH CAROLINA

IN THE COURT OF COMMON PLEAS .
COUNTY OF CHARLESTON
JOSEPH ABRUZZO,
Civil Action No. 2020-CP-10-472
Plaintiff,
Vs.

DEFENDANTS’ MEMORANDUM IN
SUPPORT OF MOTION TO DISMISS
PLAINTIFF’S COMPLAINT AND FOR

BRAVO MEDIA PRODUCTIONS LLC;
HAYMAKER MEDIA, INC.;

N N N N N N N N N N N N Naae Nt N e e

NBCUNIVERSAL MEDIA, LLC; ORDER COMPELLING
COMCAST CORPORATION; CRAIG ARBITRATION
CONOVER; CHELSEA MEISSNER;
AND MADISON LECROY,

Defendants.

Defendants Bravo Media Productions LLC, Haymaker Media, Inc., NBCUniversal
Media, LLC, Comcast Corpoyation,_ Craig Conover, Chelséa Meissner, and Madison LeCroy,
(jointly “Defendants”)! by and through their undersigned attorneys submit the following
memorandum of law in support of their Motion to Dismiss Plaintiff’s Complaint and for Order
Compelling Arbitration (“Motion tol Dismiss™).  Plaintiff Jo.seph Abruzzo (“Abruzzo” or
“Plaintiff”) filed a Complaint and Summons on January 28, 2020 in the Charleston County Court
-of Common Pleas.? Defendants filed their Motion to Dismiss on May 12, 2020.

Southern Charm (referred to herein interchangeably as “Southern Charm,"’ “the show” or

“the Program™) is a hit unscripted reality show that features the professional and personal lives of

! Where necessary for clarification, Defendants Bravo Media Productions LLC, Haymaker
Media, Inc., NBCUniversal Media, LLC, and Comcast Corporation are referenced herein as the
“Corporate Defendants,” and Craig Conover, Chelsea Meissner, and Madison LeCroy are
referenced herein as the “Individual Defendants.”

2 Plaintiff served the Defendants on different dates ranging from March 13, 2020 to April 13,
2020. Pursuant to the April 3, 2020 Order of The Supreme Court of South Carolina addressing
Operation of the Trial Courts During the Coronavirus Emergency, “the due dates for all trial
court filings due on or after the effective date of this order are hereby extended for thirty (30)
days.”
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various Charleston residents “and reveals a world of exclusivity, money and scandal.” The show
has been airing nationally and internationally since 2014. Plaiﬁtiff Abruzzo—a highly educated,
credentialed former Florida Congressman, who resides in Florida and currently works at a major
law firm in Florida—pursued a- romantic relationship with one of the main cast members on
Southern Charm with full knowledge that the show was filming its sixth season at the time.
Plaintiff agreed to be a voluntary participant on the show, and concedes that, prior to being
filmed, he signed a voluntary participant agreement and release that contained a broad and
enforceable arbitration agreement and also specified exclusive venue in New York. He now asks
the Court to override South Carolina’s and New York’s strong presumption in favor of enforcing
arbitration agreements based on allegations that he only signed the agreement in order to be a
good boyfriend and because the agreement was allegedly handed to him flipped to the third page.
Even accepting them as true solely for the purpose of this motion, Plaintiff’s allegations fall fa‘r
short of establishing a basis to overrid‘e the express terms of the parties’ agreement. Thus, for the
reasons set forth in more detail below, Plaintiff’s Complaint should be dismissed.

BACKGROUND

1. Plaintiff’s Complaint.

The Complaint details at length P]aintiff’s education, background in public office in
Florida, and work in government relations. After graduating from Lynn Univeréity with a
Bachelors of Arts in International Communications and a Minor in International Business,
Abruzzo served in the U.S. Coast Guard Reserve and then was elected to the Florida House of
Representatives. Abruzzo served in various positions and boards, including but not limited to the
Finance and Tax Counsel, the Economic Affairs Committee, the Business and Consumer Affairs

Subcommittee and has been a member of the Insurance, Business and Financial Affairs Policy
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Committee, the Economic Development & Community Affairs Policy Counsel, the Finance and
Tax Counsel and the Government Operations Appropriations Committee. Abruzzo presided over
Palm Beach County Consumer Affairs cases involving alleged unfair and deceptive business
practices. He alleges he received numerous awards and accolades. Abruzzo alleges that he has
worked as a federal lobbyist for the Chesapeake Petroleum and Supply Company based in
Gaithersburg, Maryland for multiple years, for which service he was paid $15,000 per month.
Abruzzo alleges he was terminated from that lobbying position “shortly after the airing of the
Southern Charm episodes discussing and featuring Plvaintiff Abruzzo in which the Defendants’
[sic] knowingly, falsely and maliciously depicted Plaintiff Abruzzo as a ‘disgraced’ politician,
aﬁd accused Plaintiff Abruzzo of being abusive, negati?ely comparing Plaintiff Abruzzo to a
former cast member, Thomas Ravenel, who had recently beén criminally charged with assault,
and implying there were mjde photos of Plaintiff Abruzzo in the public domain.” Plaintiff
currently_is.‘-‘employed as a d‘irector of government relations for a fnajor law firm in Florida.”
(Complaint 9 12-29).

Plaintjff alleges t_hét Southern Charm is a’ “reality” television show that has aired
nationally and internationally since 2014. (Complaint § 31). The Complaint alleges that,
'al_lthough promoted as a “reéllity” show, Southern Chqrm “consists of false conflict and scenarios
.that are fabricated and/or contrived by the Corporate Defendants,” and that cast members “are
directly.provoked, encouraged, instigated, and/or orchestrated by the Corporate Defendants, with
the individual cast members agreement, coordination, and cooperation, to elicit drama and
conflict,” in order to promot‘e. a storyline. (Complaint  32-33). While earlier seasons depicted
the relationship between long-time cast members Thomas Ravenel (“Ravenel”) and Kathryn

Dennis (“Dennis”), Abruzzo alleges the “need for a new ‘storyline’ for Dennis became
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apparent,” after it was announced that Ravenel would not return to Southern Charm for the sixth
season. According to Abruzzo, part of that “new storyline [for Dennis] was to include a new
love interest.” (Complaint 99 34-37).

Abruzzo alleges he met Dennis in the fall of 2018 at a Miami Dolphins game, after which
they began a romantic relationship. (Complaint § 40). Abruzzo was aware that he was pursuing
a romantic relationship with a current cast member on Southern Charm While the sixth season of
the Program was being filmed and agreéd to be a voluntary participant on the Program. He
alleges that, although the Corporate Defendants wanted him to go on a “guy’s trip,” or to go on a
dinner date with Dennis at a “public and crowded restaurant,” he “declined any such outing or
event, and ultimately agreed to a private dinner at Dennis’s residence in downtown Charleston.”
(Complaint 99 42, 56). Abruzzo alleges that, prior to filming, certain verbal representations were
made to him about how he would be portrayed on the show. (Complaint q§ 49-52). Abruzzo
concedes that hé signed a “three page single spaced document” prior to filming. Abruzzo alleges
that he Wés pfesented with the document “turned to the third page,” and was given no time to
read the document or consult with an attorney but, instead, “was forced to sign as he was sitting
down to dinner with Dennis for filming.” Abruzzo asserts that Dennis “implore[ed] him to be on
the show,” and that he was under pressure from both Dennis and the Corporate Defendants “to
participate in the filming of thé dinner” and “to begin filming” because “it would be a great thing
for” Dennis. (Complaint ] 41, 53-55). The Complaint then sets out the purported dialog of th;:
dinner as depicted on Southern Charm, asserting that there was no conflict between him and
Dennis, and that the Defendants did not “state, suggest, or imply that he would be portrayed in a

negative and/or false light.” (Complaint ] 56-57).
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Abruzzo alleges that the relationship between himself and Dennis ended in early 2019,
and that the Corporate Defendants “later falsely claim[ed] that Dennis ended the relationship
with Plaintiff Abruzzo as a result of the concern expressed by other cast members about Plaintiff
Abruzzo,” which claim Plaintiff asserts is false and was “designed and intended to defame,
disparage, and/or portray Plaintiff Abruzzo as an unsafe, corrupt, abusive and/or otherwise
unsavory individual in order to preserve and further Dennis’s storyline on the show.”
(Complaint 44, 63).

In particular, Abruzzo asserts that false statements were made about him in episode three
of Southern Charm “in order to further the storylines” for the Program, including a statement by
Defendant Conover to the effect that Plaintiff is “‘a disgraced politician in Florida’ and ‘He’s not
running for re-election because of his divorce. His wife is accusing him of being physically
abusive.’”” Pu'rsuant to the Complaint, these statements were elicited by Defendant Meissner,
who was “prompted and/or encouraged by” the Corporatle Defendants for the purpose of
disparaging, defaming and otherwise portraying him “in a false light in order to create and
further the storylines involved in Southern Charm.” (Complaint § 46, 47).

Abruzzo alleges that, in an episode following his dinner date with Dennis, Defendants
LeCroy and Meissner, along with other individuals, falsely stated there were nude photographs
of Plaintiff in the public domain. The Complaint alleges that certain cast members discussed
photographs of Plaintiff, which had been posted by third parties unrelated to Defendants, were
“googled” by the cast members and were publicly available at the time of filming. The
Complaint also notes that a photo of Abruzzo is shown on the screen with “the image blurred at
the bottom of his torso.” Plaintiff alleges the conversation was prompted and/or encouraged by

the Corporate Defendants “in order to falsely state or imply nude photos or photos in which
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Plaintiff Abruzzo’s penis or ‘pecker’ exist and are in the public domain to be viewed simply by a
Google Search,” and that the blurring of the bottom of the photograph was malicious and was
intended to imply falsely that “photos of Plaintiff Abruzzo’s genitals exist and are in the publi;:
domain ...” (Complaint § 58-62).

Abruzzo alleges that all of the purportedly false statements about him were made on
Southern Charm either in order to further a storyline and “create dramatic material for
consumption by the viewers of the ‘.reality’ show Southern Charm in the United States and
worldwide,” (Complaint Y 44, 46, 47, 59, 66, 67), or “to defame, disparage, or otherwise harm
the Plaintiff.” (Complaint | 44, 46, 47, 59, 62-65). As a reéult of these statements and other
actions alleged to have been taken by Defendants, Abruzzo asserts ten causes of action in the
Complaint. First, in his Qutrage/Intentional Infliction of Emotional Distress cause of action, and

3L,

referencing the conduct “alleged above,” Abruzzo alleges that the Defendants’ “words, acts,

and/or willful omissions intentionally inflicted severe emotional stress” on him. (Complaint
99 69-71).

Next, in his Fraud and Constructive Fraud causes of action, Abruzzo asserts that
statements “made by the Corporate Defendants immediately prior to the filming of Plaintiff
Abruzzo were false and material,” that the statements were knowingly false, and that he had a
right to rely on and did rely on the false statements. (Complaint 4 72-83). Plaintiff’s Negligent
Misrepresentation cause of action also alleges false representations were made to him prior to-
filming, on which he “justifiably relied.” Abruzzo asserts that the Corporate Defendants “had a
pecuniary interest in making the false statements,” and that they owed him a duty of care to

convey truthful information to Plaintiff, which they breached. (Complaint {4 84-90).
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Plaintiff’s Fraudulent Inducement cause of action alleges that the Corporate Defendants
knowingly made false and material statements to him prior to thé “presentation of the three page
release for Plaintiff Abruzzo’s signaturef’ and that he had the right to rely on those statements.
(Complaint 9 91-96).

Plaintiff’s Civil Conspiracy cause of action alleges the Corporate Defendants and the
Individual Defendants conspired amongst themselves “for the primary purpose of injuring
Plaintiff Abruzzo,” which conspiracy was furthered by the “statements described herein, along
with the public dissemination and broadcast of the Southern Charm episodes which discuss,
- describe, a[n]d/or depict Plaintiff ...” (Complaint §{ 97-112).

Plaintiff’s Defamation cause of action is also based on “the statements described” in the
Complaint, which he alleges were “published with actual malice.” (Complaint qf 102-105).

Plaintiff alleges .a Violation of the South Carolina Unfair Trade Practices Act
(“SCUTPA”) based on. representations purportedly made to him and others who. appear “on
Southern Charm who are not regular cast members, . and the portrayal by the Corporate
Defendants of all persons, scenarios, conflicts, and storylines of persons appearing on Southern

299

Charm as ‘reality,”” which Abruzzo alleges. “are intended to deceive and in fact have the
téndency to deceive.” (Complaint 99 113-119).

Plaintiff’s Negligence cause- of action alleges that “[u]nder the circumstances stated
herein, the Corporate Defendants owed” him a dutyrto, -among other things, “not use or alter
Plgintiff Abruzzo’s image, appearance, portrait in derogation of his rights,” which they breached
based on the “conduct ... as described above,” causing him harm. (Complaint | 120-125).

Finally, Plaintiff’s Unjust Enrichment cause of action alleges that he “has conferred a

benefit upon Corporate Defendants and individual cast members by virtue of the Defendants
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usage and self-serving alteration of his image, portrait and appearance.” Plaintiff alleges “[i]t
would be inequitable for any of the Defendants to retain the benefits conferred upon them by
using Plaintiff Abruzzo’s image, portrait and appearance without paying fair value” for the same.
(Complaint qY 126-132).

Plaintiff seeks actual or compensatory damages of at least $10,000,000.00 dolla/rs, treble
damages under the SCUTPA, punitive damages and costs and feés.

2. The Appearance Release, Voluntary Participation, and Arbitration Agreement.

In connection with his appearance on Southern Charm, Plaintiff concedes that he signed a
wr'itten agreement with Defendant Haymaker Media, Inc. on October 30, 2018 entitled,
“Appearance Release, Voluntary Participation, and Arbitration Agreement,” (“Release’ and
Arbitration Agreement”), attached hereto as Exhibit 1. Pursuant to the Release and Arbitration
Agreement, Abruzzo agreed to be a voluntary participant “[i]Jn exchange for the opportunity to
Be part of the program currently titled ‘Southem Charm’ (the ‘Program’).” Pursuant to its terms,
Defendént NBCUniversal Media, LLC, designated as the Network, and Defendants Comcast '
Corporation and Bravo Media Productions LLC are also parties to the Releése and Arbitration
Agreement, énd the Indiyidual Defendants are express intended third party beneficiaries of the
Release and Arbitrvatioﬁ“Agréément. (Exh. 19917, 21).

| In Paragraph 6 of the Release -and Arbitration Agreement, Abruzzo agreed that he would

“not be paid for any and all of the rights listed in this Agreement and waive any right [ may have

to any compensation. I acknowledge and agree that a significant element of the consideration I

am receiving under this Agreement is the opportunity for publicity that I will receive if Producer

includes the Materials in the Program ...”
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In Paragraph 8, Abruzzo agreed that he understood “that I or other parties may
commqnicate private, factual, or fictional information about myself that I might find humiliating
or embarrassing or that is defamatory, disparaging or unfavorable and that the depiction of such
information may portray me in a false light. I consent to the inclusion of this information in the
Prograrﬁ and the exploitation of the Materials even to the extent such inclusion might otherwise
constitute an actionable tort.”® In addition, in Paragraph 9, Plaintiff acknowledged that, “[flor
dramatic or creative purposes, Producer and Network may make misrepresentations to me related
to any and all topics, prior to and during the course of my participation. I consent to and assume
all. risks of such acts ahd omissions regardless of whether they may infringe upon my rights or
give rise to a claim.”

Paragraph 17 of the Release and Arbitration Agreement, entitled “RELEASE,

AGREEMENT NOT TO SUE AND INDEMNITY,” provides, in pertinent part, as follows:

To the maximum extent permitted by law, I ... agree to release from liability,
never sue, and bring no proceedings of any kind against Producer, Network,
“and/or any of their parénts, subsidiaries, assignees,wlicenSees, affiliates or
" anyone associated with the Prdgfam (the “Réleased Pérties”) for any claims,
actions, damages, losses, costs, expenses or causes of action whatsoever that
in any way relate to this Agreement, my participation in the production of
the Program, oi‘ the creation, use, or exhibition of the Materials, the Program
or the Promotions, on any leg'al'iheory. (.includin'g without limitation, failure
to adequately compensate me, infliction of emotional distress, personal
injury, rights of privacy and publicity, defamation, or false light), regardless
of whether caused by the negligence or willful misconduct of the Released
Parties (collectively, the “Released Clainis”)."I will defend and indemnify the

Released Parties from any Released Claims and any breach or alleged breach

> In Paragraph 2, Abruzzo “waive[d] any right to object to any use (including any
editing/dubbing/fictionalization) of the Materials by Producer or Network for any reason.”
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" by me (including breaches by me of this paragraph 17) relating to this
Agreement. I shall be liable for any attorney fees and costs incurred by the
released Parties in connection with any claim or lawsuit I may bring in

violation of this Agreement.”

Paragraph 19 of the Release and Arbitration Agreement, is entitled “MEDIATION &

ARBITRATION,” and provides, in pertinent part, as follows:

WHERE ANY DISPUTE IN CONNECTION WITH THIS AGREEMENT
ARISES, THE PARTIES AGREE TO FIRST TRY TO RESOLVE SUCH
DISPUTE THROUGH CONFIDENTIAL MEDIATION. IF MEDIATION

~ IS UNSUCCESSFUL, THEN ALL DISPUTES, INCLUDING THE SCOPE
OR APPLICABILITY OF THIS AGREEMENT TO ARBITRATE, SHALL
BE RESOLVED BY FINAL AND BINDING ARBITRATION
ADMINISTERED BY JAMS OR ITS SUCCESSOR (“JAMS”) IN
ACCORDANCE WITH ITS STREAMLINED ARBITRATION RULES
AND PROCEDURES (COLLECTIVELY, “JAMS RULES,” HARD
COPIES PROVIDED UPON REQUEST) .... ALL SUCH PROCEEDINGS
WILL BE CONDUCTED IN THE CITY OF NEW YORK. MY
AGREEMENT TO MEDIATE ANY AND ALL DISPUTES SHALL
EXTEND TO THE RELEASED PARTIES.*

Paragraph 20 of the Release and Arbitration Agreement, entitled “Governing Law,”

provides as follows:

Without regard to the conflicts of law provisions, New York law shall govern the
entire relatiolnship between the parties, including, but not limited to, any breach of
contract, tort or other claims relatirig to this Agreement or my appearance on the
Program. The parties submit to the in personam jurisdiction of the Supreme Court
of the State of New York located in New York County and the United States
District Court for the Southern District of New York, and waive any objections

thereto.

4 JAMS stands for Judicial Arbitration and Mediation Services, Inc.

10
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Paragraph 21 of the Release and Arbitration Agreement provides, in pertinent part, as
follows:

I acknowledge and agree that ... each of the Released Parties is an express
intended third party beneficiary of this Agreement, including, without limitation,
" with full standing to enforce each, every, any and all of its provisions as if it was |

an express party thereto.

Paragraph 22 provides, in pertinent part, that:

This is the entire agreement between Producer and me, and it supersedes all prior
oral or written communications. I am not relying on any promise or statement,

express or implied, that is not contained in this Agreement.”
Immediately above the signature line is the following, in bold, all capitalized and
underlined:

I_HAVE HAD .AMPLE, OPPORTUNITY TO READ THIS ENTIRE
AGREEMENT, HAD AN OPPORTUNITY TO REVIEW THIS
AGREEMENT. WITH AN ATTORNEY OF MY CHOICE, AND HAVE IN
'FACT READ THIS AGREEMENT. 1 UNDERSTAND THAT I AM
GIVING UP_LEGAL RIGHTS IN THIS AGREEMENT, INCLUDING,
WIT'H'OU.T LIMITATION, MY RIGHT TO FILE A LAWSUIT IN COURT
OR TO BRING A CLAIM IN CONNECTION WITH THIS AGREEMENT.

3. Plaintiff’s Appearance on Southern Charm.

Plaintiff Abruzzo appeared briefly on an episode of Season 6 of Southern Charm.
Morgan Miller, who served as the Executive Producer for Season 6 of Southern Charm, attests
that neith_er‘ the Producers nor any of'the Defendants had any discussions with Plaintiff Abruzzo
prior to his arrival in Charleston, South Carolina, for his dinner date with Ms. Dennis. (Affid. of
Morgan Miller, Exh. 2 47 2, 6). Ms. Dennis was free to date whomever she chose, and Plaintiff

Abruzzo could have pursued a romantic relationship with Ms. Dennis without appearing on
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,

Southern Charm. (Exh. 2 1Y 4, 5). Plaintiff Abruzzo knew, prior to traveling to Charleston,
South Carolina, that he was pursuing a relationship with a reality television cast member during
active filming and that his dinner date with Ms. Dennis would be filmed. Indeed, Plaintiff
Abruzzo alleges he had input into the circumstances in which he was willing to be filmed and
had declined to participate in two other possible outings, one being a “guy’s trip” and the other a
dinner date with Ms. Dennis in a busy restaurant. (Exh. 2 97) (Complaint §{ 42, 56).

Prior to filming, the Release and Arbitration Agreement was handed to Plaintiff Abruzzo
turned to the first page, and he took time to review each of the three pages. In fact, he asked a
question about Paragraph 5 of the Release and Arbitration Agreement—which concerns whether
the voluntary participant is or will become a candidate for public office—which is located on the
first page of Release and Arbitration Agreement. (Exh. 2 Y 8, 9). That question was answered
to Plaintiff’s satisfaction. If Plaintiff Abruzzo had raised any other issues with the Releése and
Arbitration Agreement, they would have been addressed prior to filming. If Plaintiff Abruzzo
had declined to sign the Release and Arbitration Agreement, his dinner date with Ms. Dennis
simply would not have been filmed. (Exh. 2 §f 10, 11). Instead, Mr. Abruzzo chose to sign the
Release and Arbitration Agreement, which was documented with the attached photograph. (Exh.
3). Plaintiff Abruzzo seemed eager to appear on Southern Charm. (Exh. 2 Y7, 12)., |

ARGUMENTS

This case must be dismissed for two separate and independent reasons. First, the parties’
arbitration agreement should be enforced. Plaintiff Abruzzo—a highly educated, credentialed,
former Florida Congressman who currently works at a major law firm in Florida—voluntarily
signed an arbitration agreement agreeing that, in the everit “any dispute in coﬁnection with this

Agreement” arises, the parties would first “try to resolve such dispute through confidential
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mediation,” and, if that failed, “all disputes, including the scope or applicability of this

Agreement to arbitrate, shall be resolved by final and binding arbitration administered by JAMS
or its successor.” (Exh. 1 § 19) (emphasis added). Even if the Court were to decline to enforce
those mandatory dispute resolution provisions, this case should still be dismissed because the
parties agreed that the exclusive venue for any dispute arising from the Release and Arbitration
Agreement or Abruzzo’s partic.ipation on Southern Charm is New York. |

The Release and Arbitration Agreement requires any unresolved disputes, including this
lawsuit, to be mediated and, if necessary, arbitrated in New York City. Under bo;[h South
Carolina and New York law, “[t]here is a strong presumption in favor of the validity of
arbitration agreeménts because of the strong policy favoring arbitration.” Cape Romain Contrs.,
Inc. v. Wando E., LLC, 40‘5 S.C. 115, 125, 747 S.E.2d 461, 466 (2013); see also PromoFone,
Iné. v. PCC Mgmt., 224 A.D.2d 259, 260, 637 N.Y.S.2d 465, 406 (N.Y. App. Div. 1996) (noting

-New York’s strohg public policy in favor of arbitration).

All of Plaintiff’s claims fall within the scope of the parties’ broad and enforceable
arbitration agreement. As set forth in detail below, all ten causes of action asserted by Plaintiff
arise out of and in connection with his signing the Release and Arbitration Agreement and his

* participation on the Program. As also is set forth below, Plaintiff has not adequately alleged—Ilet
alone established—unconscionability, duress or fraud in the inducement sufficient to override
: South Carolina’s and New . York’s strong presumptions in favor of enforcing arbitration
agreements. Indeed, he does not even allege that that the arbitration agreement is itself a product
of fraud, which is required under the applicable law to render that provision unenforceable.
Alternatively, and in the event the arbitration agreement is not enforced, this action

should still be dismissed because the Release and Arbitration Agreement requires exclusive
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venue in the appropriate New York state or federal court. Specifically, the parties agreed to
submit to the “in personam jurisdiction of the Supreme Court of the State of New York located
in New York County and the United States District Courtfor»the Southern District of New
York,” waiving “any objections thereto.” (Exh. 1 § 20). Thus, Abruzzo has expressly and
voluntarily waived his right to file this lawsuit in South Carolina state court.

Because Abruzzo agreed to arbitrate all claims in New York and agreed to exclusive
jurisdiction of all proceedings in New York, and with respect to any court proceedings., in the

appropriate state and federal courts in New York, this Court is an improper venue for this

- lawsuit. Therefore, the Defendants respectfully request: that the Court grant their Motion to

Dismiss Plaintiff’s Complaint and issue an Order .Compelling Arbitration or, in the alternative,
dismiss this case for having been filed in an improper venue.

I All of the Defendants are entitléd to enforce the agreement to arbitrate.

All of the Defendants, including the Individual Defendants, are fully entitled to enforce

the arbitration agreement. The Release and Arbitration Agreement is between Haymaker, as

- Producer, and Abruzzo. In Paragraph 1, NBCUniversal is named as the “Network.” (Exh. 1 §

1). The Release provision of the Release and Arbitration Agreement directly names the Producer

and Network, and includes “any of their parents, subsidiaries, assignees, licensees, affiliates or

.anyone . associated with the Program,” as “the ‘Released Parties.”” (Exh. 1 § 17) (emphasis

added). Comcast Corporation is. NBCUniversal’s parent company, Bravo Media Productions,
LLC is indirectly owned by NBCUniversal and is a subsidiary thereof, (Exh. 4, Davenport
Affidavit Y 4, 5), and the Individual Defendants indisputably are “associated with the Program.” A
Consequently, all of the Defendants are included by the terms of the Release and Arbitration

Agreement as Released Parties. As Released Parties, even those Defendants that are not
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specifically named in the Release and Arbitration Agreement are “express intended third party
beneficiar[ies] of this Agreement,” and have “full standing to enforce each, e\./ery, any and all of
its provisions as if it was an express party thereto.” (Exh. 1 §21).

Even if the Individual Defendants were not express intended third party beneficiaries of
the Release and Afbitration agreement with authority to enforce the arbitration agreement, which
they are, South Carolina courts routinely allow non-contracting parties to enforce arbitration
agreements in circumstances like this. See Pearson v. Hilton Head Hosp., 400 S.C. 281, 288,
733 S.E.2d 597, 600 (Ct. App. 2012) (noting that “a party should not be allowed to avoid an
arbitration agreement by naming nonsignatory parties in his complaint ... because this‘would
nullify the rule requiring arbitration™); citing South Carolina Pub. Serv. Auth. v. Great W. Coal,
312 S.C. 559, 437 S.E.2d 22 (1993) (allowing non-signatory to enforce arbitration agreement).

Thus, by the terms of the Release and Arbitration,Agvreement and by law, each of the Defendants
is fully entitled to enforce the arbitration agreement and other provisions of the Release and
Arbitration Agreement.

“IL.- The subSt;mtive law of New York applies to this case.

- The Release and Arbitration Agreement provides that New York’s substantive law
applies to this dispute. The Release and Arbitration Agreement specifies that, “[v;f]ithout regard
to the conflicts of law provisions, New York law shall govern the entire relationship between
the parties, including, but not limited to, any breach of contract, tort or other claims relating to

"this Agreement or my appearance on the Program.” (Exh. 1 § 20) (emphasis added). Given the
clear and unambiguous choice of law provisions in the Release and Arbitration Agreement, the
internal substantive law of New York should be applied to determine whether the Defendants’

Motion to Dismiss should be granted in favor of mediation/arbitration.
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“Choice of law clauses are generally honored in South Carolina.” Team IA, Inc. v. Lucas,
395 S.C. 237, 248, 717 S.E.2d 103, 108 (Ct. App. 2011). Where “the parties to a contract
specify the law under which the contract shall be governed, the court will honor this choice of
law.” Skywaves I Corp. v. Branch Banking & Trust Co., 423 S.C. 432, 448-449, 814 S.E.2d 643,
652 (Ct. App. 2018); see also Albermarle Corl;. v. Astrazeneca UK Ltd, 628 F.3d 643, 652 (4th
Cir. 2010) (“for an action filed in South Carolina, South Carolina law would be consulted for its
choice of law rules, and under those rules, South Carolina law would give effect to the parties"
choice of law as specified in the contract”). The only exception to this general rule is where
applicatiop of foreign law would violate Soﬁth Carolina public policy. Skywaves, S.C. at 449,
814 S.E.2d at 652. Generally, however, “South Carolina’s public policy regarding contracts
focuses on holding parties to their contract provisions and the effect of those provisions.” Id. at
450, 814 S.E.2d at 653.

The choice of law provision in the Release and Arbitration Agreement is based on
substantiv'e corporate connections to the State of New York. Affidavits filed herewith establish
that the Corporate Defendants have substantial connections with the State of New York. Bravo
and NBCUniversal regularly do business in and have offices, including their principal places of

business, in New York. Comcast has no substantive connection with this lawsuit other than

-indirectly owning NBCUniversal4and Bravo, both of which are headquartered in New York.

(Davenport Second. Affid., Exh. 5 ] 2-4) (Exh. 4 99 4, 5).. Haymaker is organized and

incorporated in the State of New York, with ité principle office in New York City. (Rothman

Second Affid., Exh. 6 §2). On the other hand, Abruzzo is a Florida resident. (Complaint § 1).-
Given South Carolina’s policy that parties should be held to the terms of their contracts,

e.g., Skywaves, S.C. at 450, 814 S.E.2d at 653, and its policy favoring enforcement of valid
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arbitration clauses, Cape Romain Contrs., Inc. v. Wando E., LLC, 405 S.C. 115, 125, 747 S.E.2d
461, 466 (2013) (noting “a strong presumption in favor of the validity of arbitration agreements
because of the strong policy favoring arbitration”),® there is no public policy violation here that
would invalidate the parties’ agreed-upon choice of law provisions. In fact, with respect to the
enforceability of arbitration provisions and holding parties to the terms of their contracts, New
York and South Carolina law is fairly. coneistent.

III. The parties entered into a valiﬂ, binding and broad agreement to arbitrate.

Under both New York and South Carolina law, it is for a court to determine, in the first
instance, whether a binding -arbitration agreement exists between the parties. “Generally,
‘whether there is a clear, unequivocal and extant agreement to arbitrate the claims[] is for the
court and not the arbitrator to determine.”” Matter of Fiveco, .Inc. v. Haber, 11 N.Y.3d 140, 144,
- 893 N.E.2d 807,.809 (N.Y. 2008).- “In determining whether an agreement to arbitrate exists, ‘the
court should apply‘ “ordinary state-law 'principles.that;g'overn‘ the formation of contracts.”””

Towles v. United Healthcare Corp., 338 S.C. 29, 37, 524 S.E.2d 839, 844 (Ct. App. 1999).

> Given South Carolina’s strong policy in favor of enforcmg parties” agreements to arbitrate, a
- denial of a motion to arbitrate a dispute is immediately appealable. Cape Romain, 405 S.C. at
121 n4, 747SE2dat464n4

¢ In the context of arbitration agreements the relevant 1nqu1ry is whether the arbitration
agreement, separate and apart. from the Release and Arbitration Agreement of which it is a part,
is itself valid and supported by adequate consideration. See Munoz v. Green Tree Fin. Corp ,
343 S.C. 531, 540, 542 S.E.2d 360, 364 (2001) (“Under the FAA, an arbitration clause is
separable from the contract in which it is embedded and the issue of its validity is distinct from
. the substantive validity of the contract as a whole™). As to consideration, the law is clear that,
“[a] mutual promise to arbitrate constitutes sufficient consideration for this arbitration
agreement.” O’Neil v. Hilton Head Hosp., 115 F.3d 272, 275 (4th Cir. 1997); see also. American
Gen. Life & Accid. Ins. Co. v. Wood, 429 F.3d 83, 91 n.5 (4th Cir. 2005) (the employer’s
“promise to be bound to arbitration is a fortiori adequate -consideration because ‘“no
consideration [is required] above and beyond the agreement to be bound by the arbitration
process” for any claims brought by the employee’”). Here, in addition to other forms of
consideration exchanged, as set forth in additional detail below, both parties agreed to resolve
any disputes first through mediation and, if that failed, through binding arbitration in New York.
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As an. initial matter, Plaintiff’s claims clearly involve interstate commerce as
contemplated by the Federal Arbitration Act, 9 U.S.C. §§ 1-16 (“FAA”), in that his Complaint
states as a factual matter that Southern Charm “has been airing on national and worldwide
television, as well as streaming online, since March 2014.” (Complaint § 31).  As recognized in
Zabinski v. Bright Acres Assocs., the United States Supreme Court -interprets the phrase
“involving commerce,” as contained in the FAA as “the functional equivalent of ‘affecting
commerce,’” Which typically indicates Congress’ intent to exercise its commerce power in full.”
346 S.C. 580,591, 553 S.E.2d 110, 116 (2001).

Under South Carolina law, where interstate commerce is involved, “the United States

- Supreme Court [has] found that courts may invalidate arbitration provisions on general .contract

defenses, such as fraud, duress, and unconscionability, but courts may not invalidate arbitration
agreements -under state laws applicable only to arbitration provisions.” Zabinski, 346 S.C. at

593, 553 S.E.2d at 116; see also Wilson v. Willis, 426 S.C. 326, 336-337, 827 S.E.2d 167, 173

' (2019) (“[a] state law that places arbitration clauses on. an unequal footing with contracts
generally . . . is preempted if the FAA applies”). Where a contract involves interstate commerce,

“state law regarding arbitration is supplanted by federal substantive law.” Osteen v. T.E. Cuttino

Constr. Co., 315 S.C. 422, 425 434 SE2d 281, 283 (1993) In other Words the U.S. Congress
has * precluded states from smghng out arbltratlon pr0V131ons for suspect status requ1r1ng instead
that such provisions be placed ‘upon the same footing as other contracts.””. Zabinski, 346 S.C. at
593,553 S.E.2d at 117.

Furthermere, the,v,“fedefal pelicy fa{loring arbitration,. as(expressed in the FAA, is now

binding even in state courts and supersedes inconsistent state law and statutes which invalidate

(Exh. 1 9 19).
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arbitration agreements.” Zabinski, 346 S.C. at 590, 553 S.E.2d at 116. In short, where interstate
commerce is involved, as is the case here, the “FAA provisions trump conflicting requirements
of South Carolina law,” such as the notice of arbitration requirement set forth in S.C. Code Ann.
§ 15-48-10(a). Zabinski, 346 S.C. at 595, 553 S.E.2d at 118.

New York law, the substantive law chosen in the Release and Arbitration Agreement,
provides that, “in the absence of an established ground for setting aside a contractual provision,
such as fraud, duress, coercion or unconscionability, a court must enforce the parties’ arbitration
agreement according to its terms.” Salvano v. Merrill Lynch, Pierce, Fenner & Smith, Inc., 85
N.Y.2d 173, 182, 647 N.E.2d 1298, 1302 (N.Y. 1995).

To the extent Abruzzo’s Fraud, Constructive Fraud, Negligent Misrepresentation and
Fraudulent Inducement causes of action are intended to undermine the enforceability of the
arbitration agreement, they fail as a matter of law for several reasons. First, in order to set aside

“ the arbitration agreement, Abruzzo must show that he was fraudulently induced and/or that the
Corporate. Defendants misrepfesented the terms and applicability of the arbitration agreement
separate and apart from the Release and Arbitration Agreement in general. See, e.g., Matter of
Monarch Consulting, Inc. v. National Unioﬁ Fire Ins. éo. of Pittsburgh, PA, 26 N.Y.3d 659,
675, 47 N.E.3d 463, 474 (N.Y. 2016) (“[Clourts treat an arbitration clause as se\}erable from the
contract in which it appears and enforce it according to its terms unless the party resisting
arbitration- specifically challenges the enforceability of the arbitration clause itself”); see also,
e.g., Munoz, 343 SC at 540, 542 S.E.2d 364 (the validity of an arbitration clause is evaluated

separately from the validity of the contract as a whole). Plaintiff has not even alleged any fraud

7 Similarly, in South Carolina, a contract is enforceable unless grounds exist to revoke it, such as
fraud, duress, and unconscionability. See Simpson v. MSA of Myrtle Beach, Inc., 373 S.C. 14,
24-25, 644 S.E.2d 663, 668 (2007).
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or misrepresentation relating to the arbitration agreement separate and apart from the Release
and Arbitration Agreement.

Second, under both New York and South Carolina law, in order to prove fraudulent
inducement and/or negligent misrepresentation, Abruzzo must establish that he justifiably relied
on misrepresentations and/or that the alleged misrepresentation related to a present fact or was
made with a pfesent intent to not perform. | See Ambac Assur. Corp. v. Countrywide Home
Loans, Inc., 31 N.Y.3d 569, 578-579, 106 N.E.3d 1176, 1182 (N.Y. 2018) (the “required
elements of a common-law fraud claim are ‘a misrepresentation or a material omission of fact
which Weis false and known to be false by [the] defendant, made for the purpose of inducing the
othér party to rely upon it, justifiable reliance of the other party on the misrepresentation or
material omission, and injury); Turner v. Milliman, 392 SC ]1..6, 122-123, 708 S.E.2d 766, 769
(2011) (settjng forth the elements required to prove a claim for negligent misrepresentation and
fQ.r-fraud-i'r'lclluding; in_bc;t.h iﬁ‘;;éncgs, justifiable reliance). Eyeh é‘ssuvmbing solely for the sake of

argument that the statements alleged.in Paragraphs 59-52 of his Complaint ‘were conveyed to

Abruzzo,® he cannot prove justifiable reliance for numerous reasons. Paragraph 22 of the

Reylee.lse aﬁdijrbitr.ét'i‘on Agré_éfnent states unequivocally that “1 am '.‘no‘t relying on any promise
or statement, express or implied, that is not contained in th-is"‘v Agreement.” (Exh. 1 q 22)
(emphasis added). Such a specific ‘disclaimer “destroys the allegations in [a] plaintiff's
complaint that the agreement was executed in reliance upon these contrary:oral representations.”
Danann Realty Corp. v. Harris, 5 N.Y.2d 317,320, 157 N.E.2d 597, 599 (N.Y. 1959), see also

Rissman v. Rissman, 213 F.3d 381, 384 (7th Cir. 2000) (rejecting fraud argument in the face of a

8 Ms. Miller stated that she did not recall providing any assurances to Abruzzo regarding how he
would or would not be portrayed on Southern Charm and was unaware of any other Producer
giving him such assurances. Neither she nor the other Producers provide such assurances to
volunteer participants.. (Exh. 2  8). ' ‘
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non-reliance clause, explaining that such provisiéns “ensure[] t.hat both the transaction and any
subsequent litigation proceed on the basis of the parties’ writings, which are less subject to the
vagaries of memory and the risks of fabrication”). Even assuming the Release and Arbitration
Agreement was turned to the third page, Paragraph 22 appears on the third page, immediately
above the bolded statement that Abruzzo had ample time to review the agreement and seek legal
counsel, should he have chogen to do so, which in turn is right above the signature block where
Abruzzo signed the agreement.
'Any purported reliance on alleged promises about how he would be portrayed on the
" Program, is suspect in light of other provisions of the Release and Arbitration Agreement. These
include but are not limited to: Paragraph 8, in which Abruzzo agreed that he understood “that I
or other parties may communicate private, factual, or fictional information about myself that I
might find humiliating or embarrassing or that is defamatory, disparaging or unfavorable and that
* the depiction of such information may portray me ina false light: I-consent to the inclusion of
this information in the Program and the exploitation of the Materials .even to the extent such
inélusion might otherwise constitute an actionable - tort”; Paragraph 9, in which Plaintiff
acknowledged. that, “[flor dramatic or créative purposes,- Producer and Network may make
-misrepres’entations' to me related to any and all topics, prior to and during the course of my
. participation. I consent to and assume all risks of such acts and omissions regardless of whether
.. they may infringe upon my rights or give rise to a claim”; and Paragraph 2, in which Abruzzo
“waive[d] any right to object to any use (including any editing/dubbing/fictionalization) of the
Materials by Producer or Network for any reason.” (Exh. 1 112, 8, 9).
In addition, Abruzzo is a.sophisticated, well-educated politician and lobbyist who works

for “a major law firm in Florida.” (Compliant  12). He knew Ms. Dennis was a long-time cast
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member on a reality television program that features scandal and that his dinner date with her
was going to be filmed. “Where there is‘no confidential or fiduciary relationship and an arm’s
length transaction between mature, educated people is involved, there is no right to rely. This is
especially true in circumstances where one should have utilized precaution and protection to

safeguard his interests.” Florentine Corp. v. Peda I, Inc., 287 S.C. 382, 386, 339 S.E.2d 112,

114-(1985).

Lastly, with respect to the alleged misrepresentation, it must be a misstatement of
material fact or a promise made with a present but undisclosed intent not to perform, rather than
a mere statement of future intent. Luckow v. RBG Design-Build, Inc., 156 A.D. 3d 1289, 1294,
128 N.Y.S.3d 549, 554-555 (N.Y. App. Div. 2017) (it is “nonactionable [to] promise to perform
a-future act” where “there is no indication that [a defendant] did not intend to carry out that duty
when he made the statement”). Here, the only promises identified by Abruzzo go to future
actions. (Complaint 49 (none of the Defendants “state[d], suggest[ed] or impl[ied] that
Plaintiff Abruzzo would be portrayed in a negative -and/or false light), § 50 (alleging the
Corporate Defendants “falsely represented to Plaintiff Abruzzo that they were there to sirﬁply
film and observe, and that Plaintiff Abruzzo would be portrayed accurately and fairly”), § 51
(alleging the Corporate Defendants “represented to Plaintiff” Abruzzo that his appearance on
Southern Charm would be a great thing for Kathryn Dennis, his girlfriend at the time, and her
role on Southern Charm™), and 9 52 (the Corporate Defendants “repre.sented to Plaintiff how it
would be good for Defendant Conover because his storyline was in jeopardy, and falsely

represented that Plaintiff Abruzzo was to have ‘no worries in the world.” Kathryn Dennis told

Plaintiff Abruzzo that the Corporate Defendants were going to make him look incredible, and

would portray him as Dennis’s comforting knight in shining armor”). All of these alleged
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statements relate to future actions, relate to a party other than Abruzzo (Defendant Conover) or
were made by non-party (Kathryn Dennis). Thus, Plaintiff cannot establish any basis sounding
in fraud or misrepresentation to set aside the parties arbitration agreement.

Nor can Plaintiff establish duress, unfair surprise and/or unconscionability with respect to
the arbitration agreement or, for that matter with respect to the Release and Arbitration
Agreement. . Plaintiff was not required to sign the Release and Arbitration Agreement or appear
in the Program in order to pursue or engage in a “romantic relationship” with Dennis. Instead,
Plaintiff merely alleges that he felt pressure to be a good boyfriend to Dennis because Dennis
“began imploriﬁg Plaintiff Abruzzo to be on the show” because the Corporate Defendants
“would pay big money for rights to televise her wedding, honeymoon, an exclusive, and other
things of that nature.” (Complaint § 41). He further alleges that he was “forced to sign as he was
sitting down to dinner with Dennis for filming,” and that he “was further under pressure from thé
Corporate Defendant producers to begin filming” because- it “would be ‘a great thing’ for his
then girlfriend Dennis.” (Complaint ] 54-55). Even if true, Plaintiff’s allegations fall far short
of establishing duress or coercion sufficient to render the Release and Arbitration Agreement
unenforceable, let alone the agreement to arbitrate. In any event, Plaintiff’s claims of duress are
~ belied by his own allegations. Indeed, he concedes that he had a say in whether and how he
would participate in any filming for the Program.‘ For example, Plaintiff alleges that although
the Corporate Defendants wanted him to go on a “guy’s trip,” or to go on a dinner date with
Dennis at a “public.and crowded restaurant,” he “declined any such outing or event, and
ultimately agreed to a private dinner at Dennis’s residence in downtown Charleston.”
(Complaint § 42). In addition, none of the Defendants required Plaintiff to participate on the

Program in order to date Dennis, nor could they. (Exh. 2 99 4-6, 11). Had Plaintiff chosen not to
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. appear on the Program or declined to sign the Release and Arbitration Agreement, the Corporate

Defendants simply would not have filmed the dinner. (Exh. 2 §11).

Plaintiff’s claim that he was handed the Release and Arbitration Agreement “turned to
the third page” also falls far short of establishing unconscionability. (Complaint 9§ 53, 54).
Even if true, Plaintiff does not allege that anyone told him that he could not review each page of

the agreement, that he was otherwise prevented from reviewing each page of the agreement, that

he requested additional time to review it, or that he asked to consult with a lawyer, such as any of

the lawyers at the major law firm at which he was employed at the time. He simply alleges,
without any foundation, that he was denied adequate time or opportunity to review the document

and/or consult with an attorney. However, that allegation is directly contradicted by the Release

- and Arbitration Agreement. On page three of that agreement—the page that Plaintiff Abruzzo

alleges the agreement was turned to—right above the signature line, in boldface type, underlined

and capital letters is the statement: “I_ HAVE HAD AMPLE OPPORTUNITY TO READ

- THIS ENTIRE AGREEMENT, HAD AN OPPORTUNITY TO REVIEW THIS

'AGREEMENT WITH AN ATTORNEY OF MY CHOICE., AND HAVE IN FACT READ

-THIS AGREEMENT. I UNDERSTAND THAT I AM GIVING UP LEGAL RIGHTS IN

THIS AGREEMENT, INCLUDING, WITHOUT LIMITATION, MY RIGHT TO FILE A

LAWSUIT IN COURT OR TO BRING A CLAIM IN CONNECTION WITH THIS

"AGREEMENT.” - - .

In addition, even assuming, without conceding, that he was handed the Release and

- Arbitration Agreement turned to the third page, the arbitration agreement is also on the third

page, in boldface type, all' capital letters and with the heading “MEDIATION &

ARBITRATION” underlined. It was not hidden or obscured in any way. The provision is
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clear, unambiguous and references the arbitration procedures issued by JAMS, which are
publicly available. "The arbitration provision is not tucked away in the body of other provisions
and is in typeface that makes it prominent. In addition, the title of Release and Arbitration
Agreement, “APPEARANCE RELEASE, VOLUNTARY PARTICIPATION, AND

ARBITRATION AGREEMENT, clearly and conspicuously put Plaintiff on notice that it

contains an arbitration ‘agreement. - Thus, Plaintiff cannot argue credibly that he was unfairly
surprised by or unaware of the arbitration agreement in the Release and Arbitration Agreement.

In addition, under both New York and South Carolina law, “[a] party is under an
obligation to read a document before he or she signs it, and a party cannot generally avoid the
effect of a [document] on the ground that he or she did not read it or know its contents.”
Anderson v. Dinkes & Schwitzer, P.C., 150 A.D.3d 805, 806, 56 N.Y.S.3d 127, 128 (N.Y. App.
Div. 2017) (citations omitted); see also Munoz, 343 S.C. at 541, 542 S.E.2d at 365 (*a person
who can read is bound to read an agreement before signing it”); see also Lackey v. Green Tree
- Fin. Corp., 330 S.C. 388,.399, 498 S.E.2d 898, 904 (Ct. App. 1998) (the failure of a contracting
party “to read the entire contract was not a basis for setting aside the arbitration clause,
_ particularly where “nothing in the contract-prevented the [party] from consulting a lawyer”).
That is especially true here, when the Plaintiff—as is élleged in the five pages of background on
his education, successes and credentials in the Complaint—is a well-educated, successful, former
Florida Congressman and current lobbyist who has worked a major Florida law firm for years.

F inally, it is worth noting that Ms. Miller attests that she handed Plaintiff Abruzzo the
Release and Afbitration Agreement turned to the first page,' noting that that is what she always

does. (Exh. 2 § 8). In fact, Plaintiff Abruzzo asked specific questions regarding a provision in
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Paragraph 5 of the agreement, which is on the first page of the Release and Arbitration
Agreement. (Exh.299).

As to unconscionability, under New York law, “[t]he doctrine of unconscionability

. contains both substantive and procedural aspects, and whether a contract or clause is

unconscionable is to be decided by the court against the background of the contract’s commercial

setting, purpose and effect.” Sablosky v. Edward S. Gordon Co., 73 N.Y.2d 133, 138, 535

“N.E.2d 643, 647 (N.Y. 1989). With regard to substantive unconscionability, “courts consider

whether one or more.key terms are unreasonably favorable to one party,” although New York
does not require mutuality of remedy in arbitration clauses or in contracts in general. Id., 73
N.Y.2d 137-138, 535 N.E.2d at 646-647. A contract is substantively unconscionable where it “is

so grossly unreasonable or unconscionable in the light of the mores and business practices of the

- time and place as to be unenforceable according to its literal terms.”  Procedural

unconscionability. results: from the contract formation process, and looks at “whether the party
seeking to enforce the contract has used high pressure tactics or ‘deceptive language in the

contract and whether there is inequality of bargaining power between the parties.” Id., 73

| N.Y.2_k’d_'l'3'_9‘, _5_35“N.E,2q‘ at 647; see also Arrowhead quf Club, LLC v. Bryan Cave, LLP, 59
" AD.3d 347; 348, 873 N.Y.S.Zd 620, 621 (N.Y. App. Div. 2009) (finding arbitration provision
.not‘uncbqnsci(.)n‘ablve vw}lle;e it Was “hdt ihe product of disparate bargaining powef or decepti\}e
: léngﬁégé iﬁ the contract, and there is no e.vidence that plaintiff lacked meaningful ghoice or was

- otherwise pressured into executing the engagement letters containing the provision™).

Matter of Conifer.Realty LLC (Envirotech Servs., Inc.), 106 A.D.3d 1251, 964 N.Y.S.2d

735 (N.Y. App. Div. 2013), is instructive on this issue. There, the New York Court of Appeals

held that an arbitration agreement in a contract to remediate flooded properties was not
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unconscionable. The Court explained that substantive unconscionability may be found where
“contract terms ... are unreasonably favorable” to one party, such as “by way of example,
‘inflated prices, unfair termination clauses, unfair limitations on consequential damages and
improper disclaimers of warranty.”” 106 A.D.3d at 1i54, 964 N.Y.S.2d at 739. The Court
concluded that there was “nothing inherent in the [agreements] ... which suggests that the terms
[are] wunreasonably favorable to [EnviroTech].”  Id ~ With respect to procedural
~ unconscionability, the Court concludéd that the arbitration agreement, which was on the back of
a one-page agreement and not highlighted in any way was nonetheless not unconscionablé in

- light of the fact that the contracts called “the reader’s attention to those additional terms and

conditions and advise[d] that such provisions are part and parcel thereof.” 106 A.D.3d at 1255,

964 N.Y.S.2d at 739. The signing party had between two and four days to review the
agreements and seek legal counsel if desired. The Court explained that, “[t]he unconscionability
doctrine is not designed ‘to. redress ... inequality betWeen’ the parties but simply to ensure that
. the more powerful party cannot surprise the other party with some overly oppressive term.”” 106
A.D.3d at 1255, 964 N.Y.S.2d at 740.

South Carolina law follows the same principles. -For examplé, in Simpson v. MSA of
Myrtle Beach, Inc., 373 S.C. 14, 644 S.E.2d 663 (2007), the South Carolina Supreme Court
explained, “unconscionability is defined as the absence of meaningful choice on the part of one
party due to one-sided contract provisions, together with terms that are so oppressive that no
reasonabl‘e person would make them .and no fair and honest persoh would accept them.” 373
S.C. at 25, 644 S.E.2d at 668. Finding no South Carolina cases on point, the Simpson Court
looked to Ohio case law which had considered “numerous .cases in the very recent past

specifically addressing issues of unconscionability of arbitration clauses embedded in adhesion
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contracts between automobile retailers and consumers.” 373 S.C. at 26, 644 S.E.2d at 669. The

Court first noted that adhesion contracts “are not per se unconscionable.” However, in Simpson,

the Court held that, because the arbitration agreement was embedded in paragraph 10 out of 16

paragraphs on the back of the purchase contract for a personal vehicle, and was not highlighted
or conspicuous in any other way, it was unconscionable. 373 S.C. at 27-28, 644 S.E.2d at 670.
Here, in contrast, the arbitration provision is not hidden or obscured but is prominently displayed

in boldface and all capital letters, under the heading, “MEDIATION & ARBITRATION,” on

the very page of the Release-and Arbitration Agreement that Plaintiff acknowledges he could see
and read. (Complaint § 53).
Higgins v. Superior Court, 140 Cal. App.4th 1238, 45 Cal. Rptr.3d 293 (Cal. Ct.. App.

2006), which considered a-reality television program contract containing an arbitration

. agreement, is also instructive. Higgins involved five siblings, ranging in age from 14 to 21, and

. the reality show Extreme Makeover: Home Edition, which refurbishes homes for “needy and

deserving” people.. After the Higgins siblings lost their parents; a church family, the Leomitis,

who had three children of their own, took the Higgins siblings in. The show’s producers

- apparently contacted Charles Higgins, the eldest of the siblings, through the church and, after

several months of di‘scussions, sent the Leomitis and the Higgins siblings a 24-page, single
spaced agreement that contained an arbitration clause. Nothing in the agreement called attention
to the arbitration clause, which was not highlighted in any way. .140. Cal. App.4th at 1242-1243,
45 Cal. i\{ptr.‘3d at 296-297. In addition, the agreement contained a release that was in smaller
print and had an arbitration provision embedded in the middle. After meeting with the
producers, the Leomitis presented the agreements to the five Higgins siblings, told them to “flip

through the pages and sign and initial,” giving them about five minutes to review the documents.
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Aﬁer the Leomitis’ home had been expanded and reconstructed, the Leomitis “informed
petitioners that the home was theirs (the Leomitis’), and the Leomitis ultimately forced
petitioners to leave.” 140 Cal. App.4th at 1245, 45 Cal. Rptr.3d at 298. Although the Higgins
siblings contacted the show’s producers, they were told the show could not help them and, in
fact, the show was rebroadcast.

When the Higgins. siblings filed suit in California state court, the show’s producers
petitioned to compel arbitratién. The Higgins siblings opposed arbitration on the grounds tiqat
the agreement was procedurally and substantively unconscionable. Explaining that arbitration
clauses can be rescinded on the same grounds as other contracts in general, the Court analyzed
the contract and release signed by the Higgins siblings. The Court first looked to see whether the
agreement and release were contracts of adhesion, which it acknowledged “are routine in modern
day commerce,” and “gre worthy of neither praise nor condemnation, only analysis.” 140 Cal.
App.4th at 1248, 45 Cal. Rptr.3d at 300. Furthermore, “adhesion is not a prerequisite for
unconscionability.”. 140 Cal. App.4th at 1249, 45 Cal. Rptr.3d at 301.

" The Court then explained that .“[u]nconscionability "has both a procedural and a
substantive element, the former focusing on ‘oppression’ or ‘surprise’ due to unequal bargaining
power, the latter on.‘overly harsh’ or ‘one-sided’ results. [citation omitted] The prevailing view
is that both must be present in order for a.court to refuse to enforce a contract or clause under the
- doctrine of unconscionability.” Higgins, 140 Cal. App.4th at 1249, 45 Cal. Rptr.3d at 301

(emphasis added).” As to surprise, the Court noted that “the arbitration provision appears in one

paragraph near the end of a lengthy, single-space document.... The television defendants knew

® The Court pointed out that, “[u]nder the FAA, a court may not consider a claim that an
arbitration provision is unenforceable if it is a subterfuge for a challenge that the entire
agreement (in which the arbitration clause is only a part) is unconscionable. - That contention
must be presented to the arbitrator.” Id.
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petitioners were young and unsophisticated ... [but] made no effort to highlight the presence of
the arbitration provision in the Agreement. It was one of 12 numbered paragraphs in a section
entitled ‘MISCELLANEOUS.”” The text was neither bolded nor highlighted and, although

boxes next to the other paragraphs required the siblings’ initials, the arbitration clause did not.

' Based on these facts, the Court found the arbitration clause was procedurally unconscionable.

140 Cal. App.4th at 1253, 45 Cal. Rptr.3d at 304.
As to substantive unconscionability, the Court concluded the arbitration clause required
only the siblings to submit their claims to arbitration because it repeatedly used the words “I

agree” and only used the words “the parties” in connection with the parties’ agreement that the

- producer had the right to seek injunctive or other equitable relief in court. Higgins, 140 Cal.

App.4th at 1253, 45 Cal. Rptr.3d at 304. The Court explained, however, that “the fact that the

injunction provision is one-sided ‘does not necessarily mean that the clause is substantively

‘unconscionable,” but that any ““‘business realities’ creating the special need, must be explained in

the terms of the contract:or factually established.” .140 Cal. App.4th at 1254 n. 12, 45 Cal
Rptr.3d at 305 n.12. Other indicia .of" substantive unconscionability included that only the

television producers could seek appellate review of the arbitrator’s decision with. regard to the

© statutory claims, and the requirement that costs be shared equally between the parties, even

though the lower court shifted all the arbitration costs to the television defendants. 140 Cal.
App.4th at 1254, 45 Cal. Rptr.3d at 305.

Unlike the Higgins siblings, here, as set forth in detail above, Plaintiff has not adequately
alleged—Ilet alone established—procedural unconscionability. Although Plaintiff alleges he was
“forced to sign as he was sitting down to dinner with Dennis for filming,” (Complaint  54),

because he felt pressure to be a good boyfriend, he does not allege that he was forced to pursue a
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romantic relationship with cast member of a reality show during active filming or to agree to
have the dinner filmed or forced to sign the Release and Arbitration Agreement in order to
engage in a romantic relationship with Dennis. Plaintiff is a highly educated professional
politician and lobbyist, who worked at a major law firm at the time he voluntarily signed the
agreement. (Complaint ] 12-29). The arbitration agreement is set out as a separate provision
and is highlighted with boldface type and all capital letters, under the heading, “MEDIATION

& ARBITRATION,” (Exh. 1 § 19), on the very page of the Release and Arbitration Agreement

Plaintiff acknowledges he saw before signing. (Complaint 9 53, 54). Thus, even as alleged,
Plaintiff cannot establish procedural unconscionability under either New York or South Carolina
law.

Nor has Plaintiff alléged—let alone established—substantive unconscionability. The
arbitration agreement applies to both parties equally. (Exh. .1 § 19 (“where any disputé in
connection with this agreement arises, the parties agree to first try to resolve such dispute
through confidential mediation,” and “if mediation is unsuccessful, the all disputes ... shall be
resolved by final and binding arbitration™). Thus, both sides, Plaintiff and the Defendants,
agreed to resolve any dispute arising out of or in connection with the Release and Arbitration
Agreement, first through mediation and, if that is unsuccessful, via binding, confidential
arbitration. Furthermore, the arbitration agreement provides fhat. it is subject to the appellate
provisions of the JAMS rules, which are publicly available and» apply equally to all parties.
(Exh. 1 919) (Exh. 8).

While only the Corporate Defendants have the right to seek injunctive relief, the
underlying business rationale for that right is unique to them, is justified by the unique realities

of the media industry, and is spelled out in detail in the arbitration agreement, which is a far
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more robust explanation than the explanation provided in the Higgins case. In Higgins, the
arbitration provision—which was only one of several aspects of the arbitration provision not at
issue here on which the court’s substantive unconscionability decision turned—merely provided
that “[t]he parties hereto agree that, nbtwithstanding the provisions of this paragraph, Producer
shall have a right to injﬁnctive or other equitable relief as provided for in California Code of
Civil Procedure [section] 1281.8 or other relevant laws.” 140 Cal. App.4th at 124’3, 45 Cal.
Rptr.3d at 297. Here, in contrast, the 2014 arbitration agreement provides, “I AGREE THAT

GIVEN THE UNIQUE NATURE OF THE ENTERTAINMENT INDUSTRY. AND THE

IRREPARABLE DAMAGE TO PRODUCER, NETWORK AND THEIR LICENSEES

THAT WOULD RESULT FROM DELAYING OR PREVENTING THE EXHIBITION

OF ANY PROGRAM PRODUCED HEREUNDER, I MAY NOT SEEK OR OBTAIN

INJUNCTIVE RELIEF IN CONNECTION WITH THIS AGREEMENT.” (Exh.1 Y 19)

(underline emphasis added). - Where, like here, there is a legitimate need for a one-sided

.injunctive relief provision, courts have upheld similar arbitration provisions. See, e.g., Kaufman

- v. Sony Pictures TV, Inc., Civ. No. 16-12027-LTS, 2017 U.S. Dist. LEXIS 112938, at *19 (D.

Mass. July 20, 2017) (enforcing, in the reality television context,.arbitration clause with a one-

~sided injunctive relief provision because it “spell[ed] out the ‘legitimate commercial need’ for

the lopsided provision™).' - Thus, for the reasons set forth above, the arbitration agreement in the

10 The arbitration agreement in Kaufman provided that only the Producer of the reality television
show had the right to seek injunctive or other equitable relief, and provided, in pertinent part,
that the participant agreed “that the business realities of reality competition television production
... create special circumstances for which Producer must be able to maintain its ability to seek
injunctive relief and/or other equitable and/or provisional remedies. For example, a participant’s
premature or threatened disclosure in violation of the confidentiality or publicity provisions of
this Agreement could result in a reduction of audience interest or their diminution in the value of
the Series ... and/or [cause] Network irreparable injury and damage that could not be [recovered
in an action at] law.” 2017. U.S. Dist. LEXIS 112938 at *18-19. This explanation is
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Release and Arbitration Agreement is not substantively or procedurally unconscionable under
either New York or South Carolina law; rathér, it is valid and enforceable.'!
IV. Whether Plaintiff’s claims are subject to arbitration is for the arbitrator to decide.
Once this Court has determined that the parties entered into an enforceable agreement to
arbitrate their disputes, it need not resolve any other issues. Under both New York and South
Carolina substantive law, the court decides the scope of the arbitration agreement unless, as is
the case here, the parties have provided that the arbitrator decides whether the claims fall within
" the arbitration agreement. See Contec Corp. v. Remote Solution Co., 398 F.3d 205, 208 n.1 (2d
Cir. 2005) (the question of who determines arbitrability generally “is a question for the court

20

unless there is ‘a “clear and unmistakable” agreement to arbitrate arbitrability’”); see also
Zabinski v, 346 S.C. at 597, 553 S.E.2d at 118 (“The question of the arbitrability of a claim is an
issue for judicial determination, unless the parties provide otherwise™).

Pursuant to clear language in the Release and Arbitration Agreement, it is for the
arbitrator, not the Court, t0 decide whether Plaintiff’s claims fall within the agreement to

arbitrate this dispute. .The arbitration provision provides, that “IF MEDIATION IS

UNSUCCESSFUL, THEN ALL DISPUTES, INCLUDING. THE SCOPE OR

APPLICABILITY OF THIS AGREEMENT TO ARBITRATE, SHALL BE RESOLVED .

BY FINAL AND BINDING ARBITRATION ...” (Exh. 1 9 19) (underline emphasis added).

substantively similar to the legitimate business rationale set forth in the arbitration provision at
issue here. '

1 Although it does not constitute binding precedent, a recent decision by the South Carolina
federal district court in Ledwell v. Ravenel, et al., is also instructive. That case involved a
challenge to substantially similar release and arbitration agreements as the one at issue here
brought by a voluntary participant on Southern Charm against the Corporate Defendants. There,
the court rejected Plaintiff Ledwell’s—a nanny with less experience and credentials than
Abruzzo—unconscionability and duress arguments, as well as her argument that the release and
arbitration agreements were void for lack of consideration. (See Exh. 7).
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Furthermore, where “parties explicitly incorporate rules that empower an arbitrator to
decide issues of arbitrability, the incorporation serves as clear and unmistakable evidence of the
parties’ intent to delegate such issues to an arbitrator.” Contec Corp., 398 F.3d at 208. The
streamlined JAMS rules, called for in the arbitration agreement, provide that the arbitrator is to
decide the arbitrability of disputes. “Jurisdictional and arbitrability disputes, including disputes
over the formation, existeﬁce; validity, interpretation or scope of the Agreement under which
Arbitration is sought, and who are proper Parties to the Arbitration, shall be submitted to and
ruled on by the Arbitrator. The Arbitrator has the authority to determine jurisdiction and

arbitrability issues as a preliminary matter.” JAMS Streamlined Arbitration Rules &

Procedures, effective July 1, 2014, Rule 8(b) (emphasis added) (Exh. 8). Thus, whether each of

Plaintiff’s causes of action falls within the terms of the arbitration agreement is for the arbitrator,

-not the Court, to decide in the first instance.

In any event, all of Plaintiff’s claims clearly fall within the scope of the parties’ broad

arbitration agreement because they all arise in connection with Abruzzo’s participation with the

- Program and/or the Release and Arbitration Agreement. (Exh. 1 9 19). All of Plaintiff’s causes

of action. are based on his allegations that the Defendants made statements or encouraged the

Individual Defendants to make statements on the Program that were. false, depicted Plaintiff in a

. false light and/or showed misleading photographs of him, all in order to promote a “storyline”

for dramatic effect and/or profit contrary to assurances purportedly made by certain Defendants
in connection with Plaintiff’s execution of the Release and Arbitration Agreement. Thus, all of
Plaintiff’s claims must be dismissed in favor of mediation/arbitration in New York.

V. Even if the arbitration agreement is not enforceable, the Amended Complaint must
be dismissed based on the exclusive forum selection clause.
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Even if this Court were to find that the arbitration agreement is not enforceable,
Plaintiff’s Complaint still must be dismissed. The Release and Arbitration Agreement contains a
forum selection clause that requires exclusive venue in the appropriate New York state or federal
court only. Thus, Plaintiff has expressly waived his right to file this lawsuit in South Carolina
state court.

The Release and Arbitration Agreement provides, in pertinent part, that “[t]he parties
submit to the in pérsonam jurisdiction of the Supreme Court of the State of New York
located in New York County and the United States District Court for the Southern District of
New York, and waive any objections thereto.” (Exh. 1 §20) (emphasis added). As is the case

with the arbitration agreemenf, this forum selection provision is located on the page of the

Release and Arbitration Agréement that Plaintiff concedes he saw. (Complaint ] 53, 54).

‘Because Plaintiff agreed to exclusive jurisdic_:tio’n of all court proceedings in the appropriate state
and federal courts in New York,' (Exh. 1 9§ 20), this Court lacks in personam jurisdiction over his
claims.

Based on the Release and Arbitration Agreement’s clear choice of law provisions, New
York law should be applied to considefation of the forum selection clause. In Minorplanet Sys.
USA Ltd. v. American Aire, Inc., because the contract designated that thé agreement was to be
“governed by and construed in accordance.witlll.the laws of the state of Texas,” the South

Carolina Supreme Court applied Texas law in its analysis of whether a forum selection clause

requiring exclusive venue in Texas was enforceable. 368 S.C. 146, 150, 628 S.E.2d 43, 45

(2006); see also Loyd & Ring’s Wholesale Nursery, Inc. v. Long & Woodley Landscaping &
Garden Ctr., Inc., 315 S.C. 88, 94, 431 S.E.2d 632, 636 (Ct. App. 1993) (looking to Florida law

to determine whether a forum selection clause choosing Florida courts was enforceable).
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~. to'the jurisdiction of the courts of a particular State.

Under New Yo‘rk law, “it is the well-settled ‘policy of the courts of this State to enforce
contractual provisions for choice of law and selection of a forum for litigation.”” Sterling Nat’l
Bank v. Eastern Shipping Worldwide, Inc., 35 A.D.3d 222, 222, 826 N.Y.S.3d 235, 237 (N.Y.
App. Div. 2006). Forum selection Ac]auses are “prima facie valid and enforceable unless shown
by the resisting party to be unreasonable.” Brooke Group v. JCH Synd. 488, 87 A.D.2d 530,
534, 663 N.Y.S.2d 635, 638 (N.Y. App. Div. 1996). “Although once disfavored by the courts, it
is now recognized that parties to a contract may freely select a forum which will resolve any
disputes,” and such clauses are “enforced because they provide certainty and predictability in the
resolution of disputes.” Id 87 A.D.2d at 534, 663 N.Y.S.2d at 638. Where parties agree to the
jurisdiction of the courts of a specific state to resolve any controversy between them, and agree
that that state’s laws apply, “[t]here is no requirement for ‘a more explicit expression of consent

Boss v. American Express Fin. Advisors,

Inc., 15 A.D.3d 306, 307, 791 N.Y.S.3d 12, 14 (N.Y. App. Div. 2005). In fact, New York courts

* will honor the parties’ choice of law and forum even where that means the plaintiff’s claims are

barred by the applicable statute of limitations. Boss, 15 A.D.3d at 308, 791 N.Y.S.3d at 14-15.
" Under South Carolina law, it is well-established that a party can waive personal

jurisdiction of South Carolina courts: ““It has long been the law. of the State of South Carolina

. that lack of subject matter jurisdiction cannot be waived even by consent but lack of jurisdiction

of the person may be waived,” where a party consents in writing thereto. Firestone Fin. Corp. v.
Owens, 309 S.C. 73, 75-76, 419 S.E.2d 830, 832 (Ct. App. 1992); see also Republic Leasing Co.
v. Haywood, 329 S.C. 562, 566, 495 S.E.2d 804, 806 (Ct. App. 1998) (“[a] party may always
waive lack of personal jurisdiction .... It is not the function of courts to rewrite contracts

between parties. Our function is limited to the contract’s terms, and absent ambiguity, their plain
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meaning controls our inquiry”). Here, Plaintiff, a Florida resident, consented in writing to the

jurisdiction of New York state or federal courts.

To the extent Plaintiff argues that S.C. Code Ann. § 15-7-120,!2 absolves him c;f bringing
his claims in New York, that provision does not apply in this case because the Release and
Arbitration Agreement contains a choice of law provision specifying that “the entire relationship
between the parties” is governed by New York substantive law. (Exh. 1 q20). For vexample, as
noted above, in Minorplanet, the South Carolina Supreme Court held that the forum selection
clause requiring exclusive venue in Texas was enforceable under Texas law, in a contract
designating that the agreement was to be “governed by and construed in accordance with the
laws of the state of Texas.” 368 S.C. at 150, 628 S.E.2d at 4‘5. This ruling is consistent with the
well accepted principle under South Carolina law that forum selection clauses are enforceable in
general where they are not unreasonable or unjust. Haywood, 329 S.C. at 566, 495 S.E.2d at 806

. (noting also that forum selection clauses “made at arms’ length by sophisticated business
_entities” enjoy prima facie validity and enforceability).

“Even if Section 15-7-120 applied in this case (which it does not since the Release and

Arbitration Agreement requires application of New York substantive law) the enforceability of

- that statutory prdvision is in serious doubt. In The Bremen v. Zapata Off-Shore Co., the United

States Supreme Court rejected state and federal courts’ historical reluctance to enforce forum

selection clauses. 407 U.S. 1 (1972). The Supreme Court explained that reluctance to enforce

valid forum selection clauses is “hardly more than a vestigial legal fiction,” reflecting

12 That section provides, in pertinent part, that a “[n]Jotwithstanding a provision in a contract
requiring a cause of action arising under it to be brought in a location other than as provided in
this title and the South Carolina Rules of Civil Procedure for a similar cause of action, the cause
of action alternatively may be brought in the manner provided in this title and the South Carolina
Rules of Civil Procedure for such causes of action.” S.C. Code Ann. § 15-7-120(A).
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“something of a provincial attitude regarding the fairness of other tribunals.” Id at 12. Thus,
they have “little place” in the current era. Id.

While thé parties in The Bremen both were sophisticated business entities, the United
States Supreme Court expanded its holding in The Bremen to individual purchasers of cruise line
tickets in Carnival Cruise Lines v. Shute, 499 U.S. 585 (1991). The Supreme Court explained
that, .“a clause establishing ex ante the forum for dispute resolution has the salutary effect of
dispelling any confusion about where suits arising from the contract must be brought and
defended, sparing litigants the time and expense of pretrial motions to determine the correct
forum and conserving judicial resources that otherwise would be devoted to deciding those
motions.” 499 -U.S‘. at 593-594. The Court also noted the business purpose behind. the cruise

line’s “special interest in limiting the. fora in which it potentially could be subject to suit.” Id.

- As to whether the forum selection clauses were fundamentally unfair, the Court noted that there
~ was no indication the forum had been chosen as a means to dissuade passengers from bringing

. claims but, rather had a‘legitimate basis, namely,.the cruise line had its principle place of

business in the forum." 499 U.S. at 595. Furthermore, there was no evidence the defendants

- obtained the agreement to the forum clause, which was not hidden, by fraud or overreaching, and

. the plaintiffs had “the option of rejecting the contract with impunity.” Id.

. - The same is true here. The forum selection clause in the Release and Arbitration

Agreement is conspicuously set out under the heading “Governing Law” on the page of the

agreement that Plaintiff concedes he saw. Plaintiff has not adequately alleged—Iet alone
established—that . the Release and - Arbitration- Agreement was obtained by “fraud or
overreaching.” Moreover, he has not even alleged that the governing law and exclusive venue

provisions themselves were a product of fraud. As set forth in detail above, none of the
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Defendants coerced Plaintiff into signing the Release and Arbitration Agreement. (Exh. 2 99 6,
8) - Plaintiff voluntarily chose to pursue a romantic relationship with a cast member on a reality
television show during active filming. ‘He was not required to sign the Release and Arbitration
Agreement or appear on the Program in order to pursue a romantic relationship with Dennis.
(Exh. 2 97 4, 5, 11). Had Plaintiff chosen not to participate in the Program, Defendants simply
would not have filmed the dinner. (Exh. 2 9 5, 11). There is no evidence—just an
unsubstantiated allegation—that Plaintiff did not have ample time to review and, if he had
-chosen to do so, seek legal counsel in connection with the Release and Arbitration Agreement,
(Exh. 2 91 8, 9), including the forum selection clause. That unsubstantiated allegation is
_contradicted by the express terms of the agreement he voluntarily signed. The Corporate
Defendants have a legitimate, business reason for choosing New York as the forum to resolve
disputes with Program participants. As noted in the attached affidavits, Corporate Defendants
have substantial connections with the State of New York, including because Haymaker, Bravo
~and NBCUniversal regularly do business in and have offices, including their principal places of
business, in New York. (Exh. 5 ﬂ 2-4)-(Exh. 4 1 4, 5) (Exh. 6 §2). Having disputes arising
out of its television programs resolved in a central location where their businesses and witnesses
are headquartered is reasonable and based on legitimate business considerations. On the other
hand, Plaintiff—a Florida résident——h_as not alleged any substantive connection to South
Carolina other than a short trip to visit Dennis at her home.
The Fourth Circuit likewise has questioned the continued viability of Section 15-7-120.
In Albemarle Corp. v. Astrazeneca UK Ltd, 628 F.3d 643 (4th Cir. 2010), the Fourth Circuit
considered a forum selection clause in a contract between a South Carolina corporation and a

British corporation. The Fourth Circuit noted that it saw no evidence that S.C. Code Ann. § 15-
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7-120(A) “manifests a strong public policy of South Carolina,” noting that South Carolina courts
“have enforced forum selection clauses in contracts, notwithstanding the existence of 15-7-
120(A).” 628 F.3d at 652. In additibn, the Fourth Circuit concluded that “it can hardly be a
strong public policy to countermand the very policy that the [U.S.] Supreme Court adopted-in
The Bremen,” which “would have little effect if states could effectively override the decision by
expressing disagreement with the decision’s rationale.” Id.; see also T.R. Helicopters, LLC v.
Bell Helicopter Textron, Inc., No. 3:10-2250-JFA, 2010 U.S. Dist. LEXIS 21923 *12 (D.S.C.
Nov. ‘17, 2010) (enforcing forum selection clause and concluding that “no South Carolina court
has explicitly stated whether South Carolina has a strong public policy against forum selection
clauses that would deprive a citizen of his choice”). Thus, even if the Court were to find the
arbitration agreement unenforceable, £he exclusive choice of forum provision, which is valid and
enforceable, requires that the Complaint be dismissed as having bgen filed in an improper forum.

CONCLUSION

For all of the reasons stated herein, this Court should dismiss Plaintiff’s Complaint in
favor of mediation, and if necessary, arbitration in New York. Alternatively, éven if the court
were to find the parties’ arbitration agreement unenforceable, it should dismiss Plaintiff’s
Complaint based on improper venue pursuant to the valid, binding exclusive forum selection

clause in the Release and Arbitration Agreement.
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June 19, 2020

MCANGUS GOUDELOCK & COURIE, L.L.C.

s/James D. Smith, Jr.

JAMES D. SMITH, JR. (SC Bar No. 16179)
jsmith@mgclaw.com

DANIELLE F. PAYNE (SC Bar No. 73142)
danielle.payne@mgclaw.com

HELEN F. HISER (SC Bar No. 76124)
helen.hiser@mgclaw.com

Post Office Box 650007
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STATE OF SOUTH CAROLINA
CHARLESTON COUNTY
JOSEPH ABRUZZO,

Plaintiff,
Vs.
BRAVO MEDIA PRODUCTIONS, LLC,
HAYMAKER MEDIA, INC., NBC

UNIVERSAL MEDIA, LLC, COMCAST
CORPORATION, CRAIG CONOVER,

CHELSEA MEISSNER, AND MADISON

LECROY,

Defendants

COURT OF COMMON PLEAS
NINTH JUDICIALCIRCUIT
CASE NO. 2020-CP-10-1000472

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

PLAINTIFF’S RESPONSE
TO DEFENDANTS’ MOTION TO DISMISS

Defendants collectively filed a motion to dismiss Plaintiff’s complaint on May 12, 2020. On

June 19, 2020, Plaintiff filed an Amended Complaint. Accordingly, the Defendants’ motion to

dismiss the original Complaint is now moot. For the reasons set forth herein, the Defendants’

motion must be denied.

Mt. Pleasant, South Carolina
Dated: June 19, 2020

Respectfully submitted,

s/ Aaron E. Edwards

Aaron E. Edwards

Edwards Firm, LLC

755 Johnnie Dodds Boulevard, Ste. #100
Mt. Pleasant, South Carolina 29464
(843) 375-2008 (phone)

Jared Namm, Esq.

The Berman Law Group, P.A.
P.O. Box 272789

Boca Raton, FL 33427

Office: (561) 826-5200 ext. 257
Fax: (561) 826-5201
ATTORNEYS FOR PLAINTIFF
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STATE OF SOUTH CAROLINA ) COURT OF COMMON PLEAS
) NINTH JUDICIALCIRCUIT
CHARLESTON COUNTY ) CASE NO. 2020-CP-10-00472
) .
JOSEPH ABRUZZO, )
)
Plaintiff, )
)
Vs. ) AMENDED COMPLAINT
, ’ ) (JURY TRIAL DEMANDED)
BRAVO MEDIA PRODUCTIONS, LLC, )
HAYMAKER MEDIA, INC., NBC )
UNIVERSAL MEDIA, LLC, COMCAST )
CORPORATION, CRAIG CONOVER, )
CHELSEA MEISSNER, AND MADISON )
LECROY, )
. )
Defendants )
) .

Plaintiff Joseph Abruzzo (“Plaintiff” or “Abruzzo”), complaining of the Defendants,

- Haymaker Media, Inc.,; Bravo Media Productions, LLC, NBC Universal Media, LLC, Comcast -

Corporation (collectively referred  to” herein as “Corporate. Defendants”), Craig. Conover
(“Conover”), Chelsea Meissner (“Meissner”), and Madison LeCroy (“LeCroy”) (collectively
referred to herein as “individual cast members”) states, respectfully alleges and shows unto the
Court as follows:

1. Plaintiff Joseph Abruzzo is a resident of the State of Florida.

2. Defendants Haymaker Media, Inc. and Bravo Media Productions, LLC are
production companies incorporated in the State of New York responsible for the filming and
‘production of the “reality” television show, Southern Charm, the filming of which is based
predominantly in Charleston, South Carolina.

3. Haymaker Media and Bravo Media Productions transact business in the State of

“South Carolina, contract to supply services in the State of South Carolina, and perform business in
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whole or in part in the State of South Carolina through their respective association with Southern
Charm. This Court has subject matter jurisdiction, personal jurisdiction over the Defendants
pursuant to S.C. Code Ann. § 36-2-803 (2016), and venue is proper in the County of Charleston.

4. Defendant NBC Universal Media, LLC is a limited liability company organized
and existing under the laws of Delaware; it owns Defendant Bravo Media Productions and is
responsible, in whole or in part, for the filming and production of the “reality” television show,
Southern Charm, the filming of which is based predominantly in Charleston, South Carolina.

5. Defendant NBC Universal Media, LLC transacts business in the Stafe of South
Carolina, contracts to supply services in the State of South Carolina, and performs business in
whole or in part in the State of South Carolina through its respective association with Southern
Charm. This Court has subject matter jurisdiction, personal jurisdiction over the Defendants
pursuant to S.C. Code Ann. § 36-2-803 (2016), and venue is proper in the County of Charleston.

6. - Defendant Comcast Corporation is a corporation organized and existing under the
laws of Pennsylvania; it owns Defendant NBC Universal and/or Defendant Bravo Media
Productions and is responsible, in whole or in part, forthe filming and production of the “reality”
television show, Southern Charm, the filming of which is based predominantly in Charleston,
South Carolina.

7. Defendant Comcast Corporation transacts’busiﬁess in the State of South Carolina,
contract to supply services in the State of South Caroliﬁa, and perform business in whole or in part
in the State of South Carolina through its respective association with Southern Charm. This Court
Bas subject matter jurisdiction, personal jurisdiction over the Defendants pursuant to S.C. Code

Ann. § 36-2-803 (2016), and venue is proper in the County of Charleston.
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8. Defendant Craig Conover is a citizen and resident of Charleston County, South
Carolina. At all times relevant, Defendant Conover was a cast member of the “reality” television
show Southern Charm but was not an employee, agent, or representative of the Corpo;ate
Defendants. |

9. Defendant Chelsea Meissner is a citizen and resident of Charleston County, South
Carolina. At all times relevant, Defendant Meissner was a cast member of the “reality” television
show Southern Charm but was not an employee, agent, orrepresentative of the Corporate
Defendants.

10.  Defendant Madison LeCroy is a citizen and resident of Charleston County, South
Carolina. At all times relevant, Defendant LeCroy was a cast member of the “reality” television
show Southern Charm.but was not an employee, agent, or representative of the Corporate

'Defendants.

11.  The most substantial acts and/or omissions alleged herein occurred in Charleston
County, South Carolina. This.Court has subject matter jurisdiction; personal jurisdiction over the
Defendants and venue'is proper in the County of Charleston. .-

PLAINTIFF’S BACKGROUND

12, Plaintiffis currentiy employed as a director-of government relations for a major law
~ firm in Florida. Major corporations and individuals pay substantial sums of money for Plaintiff to
lobby on their behalf on, for the time being, only federal legislative matters of interest.

13.  Plaintiff has a long history of public service and accolades and review of his service

and accolades is necessary to give context to the harm' caused by the willful, intentional, and

malicious conduct of the Defendants described herein.
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14.  Plaintiff formerly served as a Democratic politician from Florida. He has served in
the Florida House of Representatives from the 81 district from 2016-2018, representing part of
Palm Beach Counfy. Pre\}iously, Abruzzo served two terms in the Florida House from 2008-2012,
representing District 85, and one term on the Florida Senate from 2012-2016, representing District
25, where he served Ias the minority whip.

15.  Plaintiff moved to Florida in 1999, attended Lynn University where he was elected
the university’s first junior elected student body president. Upon gréduation in 2003 with. aB.A.
in International Communications and Minor in International Business Representative Abruzzo was
awarded the Count and Countess De Hoernle Humanitarian Award. Plaintiff Abruzzo also as a
Port Security Specialist in the United States Coast Guard Reserve, serving for a total of eight years,
receiving numerous awards and recognitions in honor of his service including the Governor Rick
Scott’s Veteran Services Medal.

16.  Plaintiff was elected to the Florida House of Representatives at the age of 28 in

- 2008. In the Florida House, Plaintiff Abruzzo served on the Economic Development & Tourism

Subcommittee, the Finance and Tax Council, the Economic Affairs Committee, the Federal Affairs
Subcommittee, the Business and Consumer Affairs Subcommittee, and the Congressional
Redistricting Subcommittee. Plaintiff Abruzzo is a past member of the Insurance, Business and

Financial Affairs policy Committee, the Joint Legislative Auditing Committee, the Military and

‘Local Affairs Committee, and the State University and Private Colleges Policy Committee, The

Economic Development & Community Affairs Policy Council, the Finance and Tax Council, the
Economic Development Policy Committee; the Government Operations Appropriations
Committee and was the only freshman legislator that served on the Select Committee on Seminole

Indian Compact Review.
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17. In Plaintiff Abruzzo's first term in office he passed a freshman record eleven bills
through the House of Répresentatives. Plaintiff Abruzzo also worked as the Public Information
Officer and Assistant Administrator for the Office of Criminal Conflict and Civil Regional
Counsels fourth district.

18.  Plaintiff Abruzzo .is also a former member of the city of Boca Raton Education
Board where he worked on establishing programs for continuing education for seniors. He is also
a former member of the Palm Beach County Consumer Affairs hearing board, where he presided
over cases of individuals and businesses that engaged in unfair and deceptive business practices.

19.  Additionally, Plaintiff Abruzzo served as a member of numerous charitable causes
and civic organizations, including being a founding member of the Martin Luther King, Jr. national
memorial, a member of other organizations such as the Florida Alliance for Retired Americans,
. the National Center for ‘Missing‘ & Exploited Children, the Heroes' Circle U.S. Holocaust
Memorial Museum, the National Center for Missing and Exploited Children, the Selfless Love
Foundation, Autism Speaks, the Buoniconti Fund and was a founding member of the Washington,
- D.C. Martin Luther King, Jr. National Memorial.

20. Plaintiff Abruzzo is the recipient of many medals and awards including the 2012
National Association of Social Workers, Legislator of the Year, the 2012 Alzheimer's Communit&
Care Award of Apprecia;ion, the 2012 Progressive Caucus of Florida Middle Class Champion, the
2012 Fix Florida Top Dog Award, the 2011 Voices of Hope Legislator of the Year, the 2011 AIF
Florida Maritime Council Legislator of the Year, the 2011 Delray Citizens for Delray Beach Police
Award of Appreciation, the 2010 Palm Beach County Medical Society President's Award, the 2010

“Florida Alliance for Retired Americans Legislator of the Year, the 2010 Restaurant and Lodging

Association Legislative Award, the 2009 Florida Restaurant and Lodging Association Legis‘lative
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Award, the 2008 U.S. Coast Guard Good Conduct Medal, the 2007 U.S. Coast Guard Presidential
Unit Citation, the 2006 Global War on Terrorism Service Medal, the 2005 National Defense
Service Medal, the 2005 U.S.C.G. Combat Veterans Association Physical Fitness Award, and the
2005 U.S.C.G. Port Security "A" School Honor Team, among other awards. '
.21.  Additionally, Plaintiff Abruzzo served as the Board Commissioner of the Heélth
Care District Board of Palm Beach County from 2010-2013, the Chairman of the Palm Beach
County Legislative Delegation from 2011-2012, and a Board Member of the Public Service
Commission Nominating Council from 2010-2011, the Palm Beach County Consumer Affairs
Hearing Board in 2008, as well as the City of Boca Raton, Education Advisory Board from 2002-
2003.
22. From 2012 — 2016, Plaintiff Abruzzo was elected and served in the Florida Senate,

serving on numerous committees including as vice chair of the Finance and Tax Committee,

"Community Affairs Committee, and alternating chair of the Joint Legislative -Auditing

‘Committee.” In 2018, after ten (10) years of service as a state legislator, Plaintiff Abruzzo

announced that he would not to run for re-election, despite the fact that he was unopposed and

- there were no candidates running for his western Palm Beach seat at the time of his announcement.

See, e.g. https://www.sun-sentinel.com/news/florida/fl-reg-joseph-abruzzo-retiring-20180228-

story.htm1?outputType=amp -

| From 2012-2018 Plaintiff Abruzzo accumulated dozens of other awards and honors, including
two community streets named after him. In the interest of brevity, Plaintiff Abruzzo has omitted
these and other awards and accolades that he has received. A full list can be provided if needed.

21n 2016, redistricting eliminated Plaintiff Abruzzo’s Senate district. Plaintiff then was elected to
the House of Representatives for a third term.

5
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23.  During his tenure as state legislator, he passed at least 50 bills into law. Plaintiff
Abruzzo brought hundreds of millions of state funds to his district and county over his time in
office, securing millions in state funds for the impoverished, primarily African-American
communities around the southeast side of Lake Okeechobee, including Belle Glade, South Bay
and Pahokee. In Florida’s 2017 budget, Abruzzo- sponsored more than $4 million of water and
street improvement projects for thosé towns, the largest of which was a $1.2 million marina
improvement project in Pahokee. In a year in which the State of Florida éut almost $410 million
in local projects; Abruzzo’s survived.

24.  One of his most significant pieces of legislation includes creating the Silver Alert
system for missing adults, a grandparent’s bill Qf rights and the termination of parental rights for
rapists. He also pushed for several safety measures, including a successful helmet law for horse
riders age 16 and younger — his district includes areas around Wellington’s horse country. He
was also a primary sponsor of legislation cracking down on pill mills in 2010, when the shady pain
‘management clinics had become a state and national crisis. As a senator in 2016, Abruzzo
sponsored ‘the ‘Competitive Workforce Act, which would ban workplace discrimination against
LGBT workers. -

25. When Plaintiff Abruzzo announced he would not run for re-election, his

_announcement was met with praise for his service and fondness for his character and reputation.

- {(see https://thefloridachannel.org/videos/3-1-18-farewell-rep-joseph-abruzzo-d-district-8 1-boca-

raton/).. -
26.  Among the people Abruzzo came into contact and developed business

relationships, as well as established an outstanding reputation with, was among others the chairman
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and owner of Chesapeake Petroleum and Supply in Gaithersburg, Maryland, the country’s largest
privately held petroleum company.

27.  Plaintiff met the chairman and owner in Wellington, Florida, about two years before
he was elected, who educated Plaintiff on the equine issues of the State of Florida. When Plaintiff
was elected, one of the first bills he worked on was the Horse Protection Act. It was one of the

first laws in the nation making it a felony to abuse, neglect, or abandon an equine. It also said that

if a Florida restaurant put horse meat on the menu, it would automatically be shut down: The Act .

passed unanimously, and it is now the law in the State of Florida.

28.  Since that time, Plaintiff Abruézo worked as the Chesapeake chairman and owner’s
Washington lobbyist, which paid Ab.ruzzo a monthly fee of $15,000 per'month for lobbying and
consulting work on federal legislation and other matters of interest. This agreément was from
2007 until 2019, and would have continued for the foreseeable futu;e, until the agreement was
terminated shortly after the airing of the Southern Charm episodes discussing and featuring
Plaintiff Abruzzo in which the Defendants’ knowingly, falsely and maliciously depicted Plaintiff
Abruzzo as a “disgraced” politician, and accused Plaintiff Abruzzo of being abusive, negatively
comparing Plaintiff Abruzzo to a former cast member, Thomas Ravenel, who had recently been
criminally charged with assault, and implying there were nude photos of Plaintiff Abruzzo in the
public domain.

29. Plaintiff Abruzzo’s ban on state lobbying ends in November 2020 and he is
currently employed as a director of government relations for a major law firm in Florida. Major
corporations and individuals pay substantial sums of money for Plaintiff to lobby on their behalf
on féderal legislative matters of interest. Plaintiff Abruzzo’s ability lobby on state issues, which

by law requires a two year waiting period after serving in office, expires in November 2020.
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However, as a direct and proximate result of the Defendants’. intentional wrongdoing, a simple
“Google” search for “Joseph Abruzzo” brings up almost nothing related to his years of public
service and the various accolades described above, but instead results in links to the Corporate
Defendants’ websites for false and misleading depictions of Plaintiff Abruzzo, his relationship
with Dennis as depicted on Southern Charm, and/or his appearance on Southern Charm.
SOUTHERN CHARM

30. The Corporate Defendants direct, film, air, and/or otherwise produce the television
show “Southern Charm.”

31.  The individual Defendants Conover, Meissner, and LeCroy appeared regularly on
Southern Charm but are not employees, agents, or representatives of the Corporate Defendants.

32.  Southern Charm is a “reality” television show based in Charleston, South Carolina

and has been airing on national and international television, as well as streaming .online, since

2014,

33, While Southern Charm is promoted as a “reality” show, it in fact consists of false

- conflict and scenarios that are fabricated and/or contrived by the Corporate Defendants for the
.express purpose of creating dramatic and licentious material for television.

34. The dialogue between cast members of Southern Charm is not scripted, but events;
interactions between cast members, topics of discussion, confrontations, and activities undertaken

by the cast members,:including those referenced herein, are directly provoked, encouraged,

instigated, and/or orchestrated by the Corporate Defendants with the individual cast members |

knowledge, agreement, coordination, and cooperation, to elicit drama and conflict commensurate
with Southern Charm’s storyline as a show that “reveals a world of exclusivity, money and scandal

dating. back through generations of families in Charleston, S.C.” (see e.g.
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www.afterbuzztv.com/southern-charm/). Alcohol and/or drugs are regularly consumed by the cast

members to heighten the likelihood of drama and conﬂi.ct with the encouragement, toleration,
dispensing, and/or condonation of the Corporate Defendants.

35.  The original main character at the inception of Southern Charm was Thomas
Ravenel. During the filming of Southern Charm, Ravenel met Kathryn Dennis, another Southern
Charm cast membgr and began a romantic relationship that fesulted in the birth of two children.

36. | A major storyline and ongoing theme in the Southern Charm series from 2014-2018
related to Ravenel and Dennis’ relationship and conflict within their relationship, including Dennis
losing custody of her children to Ravenel and Dennis undergoing rehabilitation for drug and/or
élcohol abuse during the 2016-2018 timeframe. Dennis was often falsely portrgyed as the victim
of Ravenel’s manipulation and/or abuse.

37.. In the Summer of 2018, .it was announced that Ravenel would not be returning to
the cast of Southern Charm for its 6% season, scheduled to begin filming in the Fall of 2018.3
Without Ravenel as a cast member, the need for a new “storyline” for Dennis became apparent.

38. After communicating with one another, Dennis and the Corporate Defendants

. framed her new role in Southern Charm as a rehabilitated single mother who regains custody of

her children, and moves on. and out from under Ravenel’s abuse and/or manipulation. Upon
information and belief, part of Dennis’s new storyline was to include a new love interest.

39.  In furtherance of this storyline, around the time filming for-season 6 of Southern
Charm began in the Fall of 201 8,‘Dennis filed a modification of custody action against Ravenel in

the Charleston County Family Court, basing her requested relief in large part upon the staged

3 Around the same time, Ravenel was criminally charged with allegedly sexually assaulting his
former nanny.
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scenarios filmed f;)r Southern Charm in an attempt to classify the conduct depicted therein as “real-
life” events justifying the Family Court’s intervention.*

40.  Plaintiff Abruzzo did not know at the time that Dennis initiated the custody suit
with the express or implied encouragement, condonation, and/or permission of the Corporate
Defendant producers of Southern Charm, for the purpose of providing dramatic material for the
next season of Southern Charm.

© PLAINTIFF’S RELATIONSHIP WITH KATHRYN DENNIS
AND APPEARANCE ON SOUTHERN CHARM

>41. Plaintiff Abruzzo met Kathryn Dennis in the fali of 2018 at a Miami Dolphins
foofball game, shorﬂy before ﬁlming fof Southern Charm season 6 began. Thereafter, Plaintiff
Abrﬁzzo and Dgnnisi tﬂ)egan-a romantic rélétiohship.
42. | Unbéknowns£ to Abruzzo a‘t‘ tﬁe time, but ‘in furfherance of Denni.s’s storyline for
| séason 6 a;nd future s‘eésoins of Soufhern C.harm, and with the express or implied encburagement,
c‘onldo‘na.lt.iori, and/;)‘r ioermigsiog of the (iorpore&e Defendant produgers of Southern Charm, Dennis
alrﬁost im-m'evdi‘atel'y beg:an imi)lofing Pfaintiff Abruzzo to bé on -vthe‘ show, teiling Abruzzo that if
she we-re tb get rﬁarried, she believed the Corporate Defendants would pay big money for rights to
televise her ;Vedding, hope§moo}1, an e?&lusiye;, aﬁd other thingsbof .that nature.
i 43.  The Cofporéte befendénts wénted Abrﬁzzo to gb on a guy’s trip, go to. a public an(i
crowded restauraﬁt on a dinner date With Dennis; ;cmd.other.wisé‘ suggested group or public outings
' for Plaintiff Abruzzo’s a};péafance. P.laintiff Abrﬁiio decliﬁéd vparti.cipation in any such outing or

event.

4 Plaintiff Abruzzo is informed and believes Dennis lost her custody case and now has less time
with her children than she did before filing for a modification of custody, illustrating the fact that
the narrative published by the Corporate Defendants on Southern Charm is based upon false and
staged scenarios.

10

- 104 -

Z2.t0001dD020Z#3SVD - SYA1d NOWWOD - NOLSITHVYHD - Nd €€:€ 61 UNf 0202 - A3711d ATIVIINOHLOZ 14




44.  Ultimately, after repeated requests and persistence from the Corporate Defendants
and Dennis, Plaintiff decided he would allow a private dinner at Dennis’s relsidence in downtown
Charleston to be filmed by the Corporate Defendants.

45.  Plaintiff Abruzzo flew to Charleston at his own expense from Florida to spend time
with Dennis and have their private dinner filmed.

46.  Upon arriving at Dennis’s residence for the private dinner, Plaintiff Abruzzo was

ushered into hair and makeup while bright lights were being set up and film crews were preparing

“to film.

47.  After finishing Pléintiff Abruzzo’s preparation for filming, declaring that they were

set to begin the dinner, and as Plaintiff Abruzzo and Dennis were actually sitting down for dinner,

the Corporate Defendants, by and through one or more of their employees, producers, and/or

agents represented to Plaintiff Abruzzo that they were ready to begin but could not do so.

48. .. Plaintiff Abruzzo, with the film crews in place and bright lines shining on him, was
then presented a piece of paper with only the signature portion of the page visible. At the time the
partial piéce of paper was presented, the Corporate Defendants, by and through one or more of
their employees, producers, and/or agents falsely represented to Plaintiff Abruzzo that it was
merely a formality and simply authorized the Corporate Defendants to film the dinner. -

49. - Despite interactions with multiple employees, producers, and/or agents of the
Corporate Defendants, at no time dia anyone state, suggest, or imply to Plaintiff Abruzzo that he
would be disparaged, defamed or otherwise portrayed in a negative and/or false light.- |

50.  To the contrary, at the time the piece of paper was presented, as well as after filming

while wrapping up, the Corporate Defendants, by and through one or more of their employees,

11
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producers, and/or agents, falsely represente‘d to Plaintiff that he should have “no worries in the
world” because Plaintiff was Dennis’s savior and ;‘knight in shining armor.”

51. At the time the partial piece of paper was presented, as well as after filming while
wrapping up, the Corporate Defendants, by and through one or more of their agents, falsely
represented to Plaintiff Abruzzo that his portrayal on Southern Charm would do great things for
him.

52.  Atthe time the partial piece of paper was presented, as well as after filming while
wrapping up, the Corporate Defendants, by and through one or more of their employees, broducers,

and/or agents, further represented that not only would the filming be good for Plaintiff, but that it

would also be helpful for Dennis and also for Defendant Conover because his storyline was in |

- jeopardy.

53.  Based Upon-‘thg v_f,alse repr¢$entg§ions made by the Corporate Defendants, Plaintiff
Abfﬁzzo; 'th'.c'i.‘c")es not Watchreallty te‘l‘evisid.h: and h.a.d".n.ol fééso;l to suspect otherwise, while
sitting under blinding spot lights and in the presence- of multiple employees, producefs, and/or
agents of the Corpo‘réte Defendants ready to begin filming, signed the partial piece of paper,

- believing only that doing so would enable the dinner to be filmed and be “a great thing” for his
then girlfriend Dennis.

54.  Plaintiff Abrﬁzzo was preseﬁted only the signature portion of the document, given
no time to read it, no time to consult with an attorney regarding its sﬁbstance, no.time verify the
accuracy of its contents, no time verify the parties and no explanation of its contents by any of the
producers, employees, and/or agents of ‘the Corporate Defendants other than the false

representation that it simply authorized filming of their dinner.

12
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55.  Nothing eventful or dramatic occurred during the dinner, and there was no conflict
between Plaintiff Abruzzo and Dennis.

56.  Plaintiff Abruzzo had no further contact with the Corporate Defendants and no
knowledge of, or input on, the storylines, marketing, advertising or portrayals depicted on season

6 of Southern Charm.

57. Southern Charm season 6 first aired during the summer of 2019. In the promotional

material released leading up to the season 6 premier, Dennis’s storyline regarding Ravenel and her
custody suit described previously herein was confirmed. Shortly thereafter, Dennis’s storyline
involving Plaintiff Abruzzo would be revealed.

58.  In episode three (Exhibit A — filed separately), Defendant Conover, acting

‘individually and as a ‘co-conspirator with the Corporate Defendants, when asked by Defendant

Meissner about Plaintiff Abruzzo, says “Well, he’s a disgraced politician in Florida” and “He’s

not running for re-election because of his divorce. His wife is accusing him of being physically

- abusive.” These statements are false, and Defendant Conover and the Corporate Defendants knew

they were false at the time they were made and when they were published on national television.

(See, e.g: hitps://www.sun-sentinel.com/news/florida/fl-reg-joseph-abruzzo-retiring-20180228-

story.html?outputType=amp). These false statements were made knowingly and with the intent

of disparaging Plaintiff Abruzzo and/or to otherwise negatively portray him in a false light in order

. to further the individual and collective storylines involved in Southern Charm.

59.  Defendant Meissner, acting individually and as a co-conspirator with the Corporate

Defendants, was prompted and/or encouraged by producers, employees, and/or agents of the

. Corporate Defendants, and Defendant Meissner individually agreed to inquire about Plaintiff

Abruzzo with Defendant Conover for the purpose of enabling Defendant Conover to disparage,

13
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defame, and otherwise negatively portray him in a false light in order to create and further the
storylines involved in Southern Charm.

60.  Inepisode six (Exhibit B - filed separately), entitled “A Salt and Battery”, Plaintiff
Abruzzo’s dinner date with Kathryn Dennis aited. 5

61.  Plaintiff Abruzzo’s dinner date with Kathryn Dennis is depicted as follows:

(Kathryn Dennis sets out Grandmother’s silver & china prepping for Plaintiff Abruzzo
coming over for dinner. She orders dellvery )

(Plaintiff Abruzzo arrives with ﬂowers.)
.De.nnis: “Aren’t you sweet.”
| Abruzzo: “You look — you look great.”
Dennts: “You look great.”
Abrnzzo: “No, you look great.”
Dennis: “I’tn‘ glad you’re here.’;l
.'>(Ihugs & Ik.iss.es) -
VDennis:“»‘Goo.d te see .ylou.”
Abruzzo: “Geod te see you, t00.”
(Dennia tr‘ie.s to cut ﬂ@&é Plaintiff .Abruzzo ste‘ps.: in and assists.)
Dennis: “Thank you for helpmg I’m not used to that in llfe
Denms “When I ﬁrst saw J oe, I was not attracted to him. Um...no. And it wasn’t until he
started to talk to me that day that [ felt a sense of, like, us, being on somewhat of the

same wave length ?

(Plaintiff Abruzzo helps her carry food outéide and pulls out her chair. She seems very
surprised. He compliments her on the meal and they continue small talk.) -

Dennis: “I’m not like most chicks from Charleston. I don’t know how many you’ve dated

3 Plaintiff Abruzzo is informed and believes the title of this episode which depicts Plaintiff’s dinner
date with Dennis is a reference to former cast member Thomas Ravenel’s criminal assault charges.
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around these parts.”

Abruzzo: “You would be my first.”

Dennis: “Well, lucky you.”

Abruzzo: “I think so, obviously.”

(Continue more small talk....Plaintiff Abruzzo complirﬁents the outdoor setting.)

Abruzzo: “I haven’t spent much time in the deep south.”

Dennis: “God, I love it though. It’s the best thing about you.”

“(Kissing.)

.62. As previously alleged, nothing eventful or dramatic occurred during the dinner, and
there was no conflict between Plaintiff Abruzzo and Dennis, nor did any of the Defendants state,
suggest, or imply that he would be portrayed in a negative and/or false light.
| 63.  Nevertheless, in the following episode seven (Exhibit C — filed separately), entitled
“Dick Moves and Dick Pics”, The Corporate Defendants, Defendath LeCroy, Defendant Meissner,
and others knowingly apd falsely state and/or imply there were nude photos of Plaintiff Abruzzo
in the public domain as follows:

-~ (cast member Patricia Altschul is having a house party)

Altschut: “I had heard she (Kathryn) had a boyfriend.”

Olindo: “Politician. Senator from Florida.”

Altschul: “No, not a politician. ‘Oh no. Oh dear.”

Olindo: “I mean, I’m just going to go ahead and say it. [ googled him and some, like, wild
things came up like almost naked photos of him on the internet.”

Altschul:- “Let me get my big iPad in here;”
Eubanks: “Does she know all this stuff?”

Olindo: “She must. Ya’ll Google it, it’s crazy.”
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Defendant LeCroy (looking at her phone): “Oh. His penis looks like a Ken Doll. Like,
it’s just a bulge.”

(a photo of Plaintiff Abruzzo is shown on screen with the image blurred at the bottom of
his torso)

Defendant LeCroy: “Look at that, it’s like a ‘mangina.’”

(The girls take turns looking at the photos.)

Defendant Meissner: “She’s (Kathryn Dennis) gonna walk in and Pat’s (Altschul) gonna
be looking at a picture of her boyfriend’s pecker.”

Eubanks: “She would not be happy.”

(Kathryn Dennis arrives.)

64. - Plaintiff Abruzzo provided the Corporate Defendants no photographs, videos, or i

depictions of his name, likeness, or voice at any time, nor did he authorize them to utilize any such
thing other.than the private dinner described previously. |
| 65. Moreover, the images depicted of Plaintiff Abruzzo by the Corporate Defendants
during the television hroadcast reqliire noiblu:rring. His. penis eannot be seen, nor could it be
| described. i(athryn Dennis could not have possibly walked in with anybody “looking at a picture
| of her boyfriend’s pt:ckeri” These statements are false, and Defendants LeCroy, Meissner, and the
: Corporate Defendants knew they were false at‘the time they were made and when they were aired
on natilonal television.‘These statements were rnade knowingly and with the intent of disparaging
Plaintiff Abruzzo and/or to otherwise portray hini in a false light to create false drama and in
furtherance of the storylines involvedi in S‘outhern Charm. |
66.  The statements and conduct by the Defendants otherwise are false, and Defendants
LeCroy, Meissner, and the Corporate Defendants knew they were false at the time they ‘were made

and at the time they were published on national television. These false statements were made
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knowingly, with actual malice, and with the intent of disparaging Plaintiff Abruzzo and/or to
otherwise portray him in a false light in furtherance of the storylines involved in Southern Charm.

67. The entire conversation amongst Altschul, Olindo, Baird, Defendant LeCroy and
Defendant Meissner was prompted and/or encouraged by producers, employees, and/or agents of
the Corporate Defendants, and Defendants Meissner and LeCrey individually and as co-
conspirators with the Corporate Defendants agreed to falsely state, depict, or imply they were
viewing a photo in which they could see Plaintiff Abruzzo’s penis or “pecker.” Such photos do
not exist, nor are they in the public domain or viewable simply by a Google search.

68.  The intentional-and malicious blurring of the bottom of the photos by the Corporate
Defendants falsely suggests that Plaintiff Abruzzo’s genitals were viewable in the original photos
and therefore had to be blurred to be suitable for television. Moreover, the promotional materials,
previews leading up to the episode, and even the title “Dick Moves and Dick Pics” episode was

created by the Corporate Defendants and/of designed to explicitly and falsely state or strongly

- imply that photos of Plaintiff Abruzzo’s genitals exist, were viewed by the individual Defendants

and/or Corporate Defendants.

69.. Such:photoes do not exist and, therefore, cannot be viewed at all, much less by the

“individual Defendants during the concocted scene published by the Corporate Defendants. The

statements otherwise are false, known to be false, and were published by the Defendants

knowingly, willfully, and with actual malice and intent to. defame, disparage, or otherwise harm

- the Plaintiff.

70.  After going on only a handful of dates, Plaintiff Abruzzo ended his relationship

with Dennis in early 2019 prior to season 6 of Southern Charm airing on television.
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71.  The Corporate Defendants would later falsely claim that Dennis ended the
relationship with Plaintiff Abruzzo as a result of the concern expressed by other cast members
" about Plaintiff Abruzzo as depicted on the Southern Charm show. ® This claim is also false and
illustrative of the Corporate Defendants pattern and practice of depicting false narratives as
“reality.”

72.  This false claim was designed and intended to give credence to the false claims of
“concern” from other cast members, including the individual Defendants Conover, Meissner, and
LeCroy, which falsely portrayed Plaintiff Abruzzé asan unsafe, corrupt, abﬁsive and/or otherwise

- unsavory individual in order to protect Dennis’s storyline and reputation at Plaintiff’s expense.

73.  Only a small portion of Southern Charm season 6 show actually featured Plaintiff

" Abruzzo’s dinner with Dennis. None of the depictions or discussions of Plaintiff Abruzzo

. portrayed him as the Corporate Defendants represented to Plaintiff. Instead, almost the entirety of
reference to Abruzzo in the show was negative, false, .designed- to impugn Abruzzo’s character,
and/or portrayed Abruzzo in a false light. -~ . -

74.  Plaintiff Abruzzo did not and would not consent or otherwise knowingly, willfully,

“or voluntarily agree to the Defendants’ false, misleading, deceptive, and fraudulent portrayal of
~ him in what was a.concerted and coordinated effort by the Defendants simply to create dramatic
material for consumption by the viewers of the “reality” show Southern Charm in the United States

and worldwide. Furthermore, Plaintiff Abruzzo was not involved with any other filming and was

6 See https://www.bfavotv.com/the-dailv-dish/Whv-kathrvn-dennis-ioseoh-abruzzo-politician—
boyfriend-broke-up ); https:/realityblurb.com/2019/06/12/southern-charm-kathryn-dennis-
reveals-why-she-broke-up-senator-joseph-abruzzo-plus-how-she-ended-their-relationship/
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unaware of any of the statements referenced herein nor was he involved in any way with the editing
or creation of the footage described herein.

75.  Plaintiff Abruzzo is informed and believes that the Corporate Defendants have
unaired footage which reveals the encouragement and/or prompting by the Corporate Defendants
to the cast members named herein, along with the agreement- and coordination 'among all
Defendants, to discuss, defame and otherwise disparage Plaintiff Abruzzo for the purpose of
providing false, scandalous, and/or licentious material for consumption by the public.

76. As a direct and proxirhéte result'of the Defendénts’ conduct described herein,
Plaintiff Abruzzo;s repﬁtation hgs been destroyed, his .actual and Vpotent.ial earnings severely

diminished, lucrative contracts have been ended, future earnings have been diminished, and has

otherwise suffered legally compensable damages.

FOR A FIRST CAUSE OF ACTION :
OUTRAGE/INTENTIONAL INFLICTION OF EMOTIONAL DISTRESS
(Individual Defendants and Corporate Defendants)

77.  The allegations of the foregoing .paragrap.hs are incorporated into this cause of

action as if fully stated herein.

78. The Defendants, through their words, acts, and/or willful omissions intentionally

inflicted severe emotional distress on Plaintiff or were certain or substantially certain that such

distress would resu.lAt from fheir coﬁduct. Défendaﬁfs’ coﬁdu& és alleged above was so extreme
and outrag‘e.ous. as té .ékceéd ah possible bouﬁds df dé:cency and mu;t be regarded as atrocious.and
11.tlterly‘intolerala.le in‘ a civilized community. ”Thc aétions of .the Defendants caused Plaintiff
emotional distress and the emotional distress suffered was severe such that no reasonable person
could be expected to endure it and it had physical manifestations of pain, loss of sleep,

nervousness, stress, anxiety, damage to reputation, and other manifestations.
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79.  As a direct and proximate result of the outrageous conduct of the Defendants,
Plaintiff has been injured and suffered damages. Plaintiff is entitled to a judgment against the
Defendants for actual, general, compensatory, incidental, and/or consequential damages, and
punitive damages in a sufficient amount to deter such similar conduct by these Defendants or
others; all of which to be determined by a jury.

FOR A SECOND CAUSE OF ACTION
FRAUD
(Corporate Defendants)

80.  The allegations of the foregoing paragraphs are incorporated into this cause of
action as if fully stated herein.

81. . The representations to Plaintiff Abruzzo made by the Corporate Defendants
immediately prior to the filming as well as after filming while wrapping up, were false and
material.

82. . The Corporate Defendants knew of the falsity of the 'statements or acted ‘with
reckless disregard of their truth or falsity.

83. - . The Corporate Defendants -intended for Plaintiff Abruzzo to act upon these

_representations. -

84. - .Plaintiff Abruzzo was ignorant of the falsity of the representations, relied on the
truth of the representations, and had the right to so rely.-

85.  As a direct and proximate. result of the fraudulent conduct pf the Corporate
Defendants, Plaintiff has been injured and suffered damages..Plaintiff is entitled to a judgment
against the Defendants for actual, general, compensatory, incidental, and/or consequential
damages, and punitive damages in a sufficient.amount to deter such similar conduct by these

Defendants or others; all of which to be determined by a jury.
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‘ FOR A THIRD CAUSE OF ACTION
CONSTRUCTIVE FRAUD
(Corporate Defendants)

86.  The allegations of the foregoing paragraphs are incorporated into this cause of
action as if fully stated herein. |
87.  The representations to Plaintiff Abruzzo made by the Corporate Defendants
immediately prior to the filming as well as after filming while wrapping up, were false and
material.
88.  The Corporate Defendants knew of the falsity of the statements or acted with
reckless disregard of its truth or falsity.
89.  The. Corporate Defendants intended for Plaintiff Abruzzo to act upon these
representations. |
90.  Plaintiff Abruzzo was ignorant of the falsity of the representations, relied on the
truth of the representations, and had the right. to so rely.
'91.  As a direct and proximate result of the fraudulent conduct of the Cdrporate

Defendants, Plaintiff has been injﬁred and suffered damages. Plaintiff is entitled to a judgment

against the Defendants for actual, general, compensatory, incidental, and/or consequential

damages, and punitive damages in a sufficient amount to deter such similar conduct by these

Defendants or others; all of which to be determined by a jury.. - .+ = -~

FOR A FOURTH CAUSE OF ACTION -
NEGLIGENT MISREPRESENTATION
~ (Corporate Defendants)

92.  The allegations of the foregoing paragraphs are incorporated into this cause of

action as if fully stated herein.
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93.  The representations to Plaintiff Abruzzo made by the Corporate Defendants

immediately prior to the filming as well as after filming while wrapping up, were false and

material.
94.  The Corporate Defendants had a pecuniary interest in making the false statements.
95. The Corporate Defendants owed a duty of care to see that they communicated

truthful information to the Plaintiff.

96.  The Corporate Defendants breached their duties of care by failing to exercise due
care.

97. . Plaintiff Abruzzo justifiably relied on the Defendants representations.

98.  As a direct and proximate result of his reliance on the Corporate Defendants’
misrepresentations, Plaintiff Has been injured and suffered pecuniary damages. Plaintiff is entitled
to a judément against the Defendants for actual, general, compensatory, incidental, and/or
consequential damages, and punitive damages in a sufficient amount to deter such similar conduct
by these Defendants or others; all of which to be determined by a jury.

FOR A FIFTH CAUSE OF ACTION

FRAUDULENT INDUCEMENT
(Corporate Defendants) .

99. . The allegations of the foregoing paragraphs are incorporated into this cause of

action as if fully stated herein.

100. The representations to Plaintiff Abruzzo made by the Corporate Defendants

immediately prior to the filming as well as when the partial piece of paper was presented for
signing and after filming while wrapping up, were false and material.
101.  The Corporate Defendants knew of the falsity of the statements or acted with

reckless disregard of its truth or falsity.
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102. The Corporate Defendants intended for Plaintiff Abruzzo to act upon these

=

‘representations.

103.  Plaintiff Abruzzo was ignorant of the falsity of the representations, relied on the
truth of the representations, and had the right to so rely.

104. As a direct and proximate result of the fraudulent conduct of the Corporate
Defendants, Plaintiff has been injured and suffered damageé. Plaintiff is entitled to a judgment
agéiﬁst the Defendahts for‘ actual, general, compensatory, incidental, and/or consequential
damages, and'punitive damages in a .sufﬁcient amount to deter such similar conduct by these
Defendants ;)r otheré; all of which to be determined by a jury.

FOR A SIXTH CAUSE OF ACTION

CIVIL CONSPIRACY
(Individual Defendants and Corporate Defendants)

105. The allegations of the foregoing paragraphs are incorporated into this cause of

aétién as if fully stéted he.rﬂein.
| 106. The Corpo}rate Defendants and individual cast members named herein constitute a
combination of t@d or more people.

167. | The very nature of thev acts done, the relationship of the parties, the interests of these
Defendants, and ofher circumstances can reésonably be inferred to be the joint assent of the minds
of the ‘Defendarits for thé primary };ufpose of injvur-i:n-g Plaintiff Abruzzo.

108.  The étaterﬁenfs descril;éd herein, along v.vith.the publfc dissemination and broadcast
of the Southern C}harm episodes which discuss, descfibe, ad/or depict Plaintiff Abruzzo constitute
overt acts done purs.uant to, and in furtherance of, fhe consbiracy.

109. As a direct and proximate result of the Defendants’ conspiracy and conduct in

forming and perpetrating the conspiracy, Plaintiff Abruzzo has been injured and suffered damages.
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Plaintiff is entitled to judgment against the individual and Corporate Defendants, jointly and
severally, for actual, general, compensatory, incidental, and/or consequential damages, punitive
damages, and special damages in the form of attorney’s fees, litigation costs, and other special
damages; all of which to be determined by a jury.

FOR A SEVENTH CAUSE OF ACTION .

DEFAMATION
(Individual Defendants and Corporate Defendants)

110. The allegations of the foregoing paragraphs are incorporated into this cause of
action as if fully stated herein.

‘111.  The statements made by the Corporate Defendants and individual cast members
herein were published, non-privileged, false and defamatory per se as the statements allege
. criminal activity, moral turpitude, and/or unfitness for one’s profession of the Plaintiff. :

112. . The individual and Corporate Defendants are at fault for the statements described

“herein. These false statements tended to impeach the honesty, integrity, virtue or reputation of thé

Plaintiff and wére publications. of natural or alleged defects of the Plaintiff which thereby exposed

“him to public hatred, contempt, ridicule, caused her to be shunned or avoided, and/or otherwise
injured him in her ofﬁce,_businessv, or occupation.

113. The statements described herein were known to be false and were nevertheless

. published with actual malice.

114.  The individual and Corporate Defendants' representations and statements falsely

impute to Plaintiff Abruzzo a matter, practice or course of conduct incompatible with his business,

_trade or profession as a legitimate and successful lobbyist and former politician. He is not a
participant in deviant activities such as assault nor has he participated, offered or agreed to be

portrayed in a bad light or employed or contracted by the Defendants to appear or otherwise serve
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as a paid participant in the activities portrayed in Southern Charm for which his image, likeness
and/or identity was used.

115. These false statements by implication constitute defamation per se.

116.  Such false and per se defamatory representations and statements by implication
were published to innumerable people or viewers.

117. The individual and Corporate Defendants knew their conduct described herein was
wrongful.

118. "fhe individual and Corporate Defendants intended to deprive Plaintiff Abruzzo of
a property interest or, at a minimum,‘ evinced a conscious disregard for the fact that Plaintiff
Abruzzo did not consent to Defendants' use, alteration or publication of his name, likeness,
reputation, or identity to promote, advertise, market or endorse Defendants' show or companies. |

119. The individual and ‘Corporate Defendants acted iv‘vith actual or constructive

knowledge of the high probability that mjury or damage would result to Plaintiff Abruzzo or, at a

minimum were so reckless or wanton in care that their conduct constituted a conscious disregard

of, or indifference to, Plaintiff Abruzzo’s rights.

120. | As a direct and proximate result of the | individual and Corporate Defendants
defamatory statements, Plaintiff has darnaged. Plaintiff has suffere‘d\damage to his reputation, lost
income and/or earnings, been eml)arrassed, ‘humiliated, and.endured mental suffering as aresult of
the Defendants’i conduct. Moreover, Plaintiff has suffered physical hodily injuries in the form of
nausea, headaches,' other nhysical injuries, special damages in the form of attoiney’s fees and
litigation expenses incurred in‘having to assert his rights and defend his reputation, and substantial

economic damage as a direct and proximate result of the defamatory statements. Plaintiff is
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entitled to judgment against the individual and Defendants, jointly and severally, for all general

and special damages as well as punitive damages in an amount sufficient to deter similar conduct.

FOR AN EIGHTH CAUSE OF ACTION
VIOLATION OF THE SOUTH CAROLINA UNFAIR TRADE PRACTICES ACT
(Corporate Defendants)

121.  The allegations of the foregoing paragraphs are incorporated into this cause of
action as if fully stated herein.

122. - The South Carolina Unfair Trade Practices Act declares unfair or deceptive acts or
practices in the conduct of trade or commerce to be unlawful.'

123.  The Corporate Defendants are engaged in trade or commerce within the meaning
of the Act.

" 124.  The conduct described herein by the Corporate Defendants is offensive to public
policy and/or is immoral, unethical, or oppressive. The Corporate Defendants’ reprresentations to
" those appearing on Southern. Charm who are-not regular cast members, including the Plaintiff

herein, along with the portrayal by the Corporate Defendants.of all persons, scenarios, conflicts,
and storylines of persons appearing on Southern Charm as “reality” or as somehow based in actual
-fact are intended to deceive and in fact have the tendency to deceive.

. 125.  The deceptive, false, and fraudulent acts and/or practices of the Corporate
Defendants have occurred with the Plaintiff and. with other individuals who have appeared on
Southern Charm, thus making it likely the Corporate Defendants’ actions will. continue absent
some deterrence. As a result, the false.and misleading representations to those appearing on

* Southern Charm, including the Plaintiff, as well as the false and misleading representation.s to
others about those appearing on Southern Charm and the portrayal by the Corporate Defendants

of all persons, scenarios, conflicts, and storylines of persons. appearing on Southern Charm,

26

-120 -

2.¥0001dD0Z02#38VYD - SYIA1d NOWWOD - NOLSITHVYHO - Nd €€°€ 61 UNr 0202 - d3T1d ATTYOINOY L0313

= Y



R N B TR BE IE G e BN BN BN R B T S B e

including the Plaintiff, as “reality” or somehow based upon some actual fact about those
individuals and/or Charleston and its residents, negatively affect the bublic interest.

126.  Further, the Corporate Defendants’ poliéies and procedures to lie to, and about,
anybody who appears on Southern Charm in its efforts to televise a “reality” show, create a
potential for repetition of the unfair and deceptiv_e acts.

127.  Asadirect and proximate result of the Corporate Defendants unfair trade practices,
Plaintiff has suffered actual loss, injury, and/or damages. Plaintiff is entitled to judgment against
the Corporate Defendants for actual, compensatory, general, incidental, and/or consequential
damages, punitive damages, attorney’s fees, and three times the actual damages sustained and such
other relief as the court deems necessary and proper pursuant to SC Code 39-5-140.

. FOR A NINTH CAUSE OF ACTION

NEGLIGENCE
- (Individual and Corporate Defendants)

128. Plaintiff Abruzzo hereby incorporates by reference each and every allegation set

- forth in paragraphs above as if fully alleged herein.

129.  Under the circumstances stated herein, the individual and Corporate Defendants
owed a duty of care towards Plaintiff Abruzzo.

130.- Amongother things; that duty included the.obligation to deal with Plaintiff Abruzzo
and his image in a.commercially reasonable and prudent manner, to not use or alter Plaintiff
ABruzzo’s image, appearance, portrait in derogation of his rights, to refrain from making false and
defamatory assertions of fact about Plaintiff Abruzzo, and to otherwise refrain from causing harm
to Plaintiff Abruzzo.

131. The individual and Corporate Defendants breacheci those duties by using and/or

altering Plaintiff Abruzzo’s name, likeness; image, appearance, and/or portrait without Plaintiff
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Abruzzo’s authorization, permission or consent and/or by making false and defamatory statements
about Plaintiff.

132.  The individual and Corporate Defendants' conduct and breach as described above
directly and proximately caused injury to Plaintiff Abruzzo’s person, reputation, brand, goodwill
and livelihood for which he has suffered damages.

133.  As a direct and proximate result of the individual and Corporate Defendants
conduct, Plaintiff Abruzzo has been damaged. Plaintiff is entitled to a judgment granting actual,
compensatory, incidental and/or consequential damages against the individual and Corporate
Defendants, jointly and severally, in an amount to be determined at trial by a jury, lost profits,
disgorgement of profits earned directly or indirectly by individual and/or Defendants' unlawful

‘use, punitive damages-against the individual and Corporate Defendants; attorneys' fees and costs,
prejudgment and post-judgment interest, and preliminary and permanent injunctive relief
enjoining all.Defendants from engaging in further unauthorized use of Plaintiff’s name, likeness,
image, portrait and/or appearance and such further relief that is just and proper.

FOR A TENTH CAUSE OF ACTION

QUANTUM MERUIT/UNJUST ENRICHMENT
(Individual and Corporate Defendants)

134, Plaintiff Abru'zzo hereby incorporates by reference each and every allegation set

forth in above as if ﬁ.ll.ly allégéd herein.
.1.‘35. Plaintiff Abruzzo has conferred a -ben..eﬁt upon .the individual and Corporate
| Defendanté and by virtue Qf their usage and self-serving alteration of his name, likeness, image,

portrait and/or appearance and the false and defamatory statements about, and portrayal of,

Plaintiff.
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136. Corporate Defendants and individual Defendants were aware that Plaintiff
Abruzzo’s name, likeness, image, portrait and/or appearance was valuable.

137.  Corporate Defendants and individual Defendants were aware of the resulting
benefit from usage of Plaintiff Abruzzo’s name, likeness, image, portrait and/or appearance.

138.  Corporate Defendants and individual Defendants have retained money, profits and
other benefits conferred upon them by using Plaintiff Abruzzo’s name, likeness, image, portrait
and/or appearance as well as the false and defamatqry statements about, and portrayal of, Plaintiff
to promote and advertise Corporate Defendants’ and individual Defendants show, companies,
brands, or‘therﬁselves personally.

139. It would be inequitable for aﬁy of the individual or Corporate Defendants to retain
the benefits conferred upon thgm by using Plaintiff Abruzzo’s name, likeness, image, portrait
and/or appearance as well as the false and defamatory statements about, and portrayal of, Plaintiff
without paying fair value to Plaintiff Abruzzo.

140. ~ As .a directand proximate result of the individual Defendants and Corporate
Defendants conduct, Plaintiff Abruzzo has been damaged. Plaintiff is entitled to a judgmeﬁt
granting actual, general, compensatory, incidental, and/or consequential damages including lost
profits-and income, in an amount to be determined at trial by a jury; disgorgement by the individuél
and Corporate Defendants of money and/or profits earned directly or indirectly by the unlawful

use of Plaintiff’s name, likeness, image, portrait and/or appearance; punitive damages, attorneys'

- fees and costs, prejudgment.and post-judgment interest, and preliminary and permanent injunctive

relief enjoining the individual and Corporate Defendants from engaging in further unauthorized

.use-of the name, likeness, image, portrait, and/or appearance by the Plaintiff, and/or such-further

relief that is just and proper.
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"FOR AN ELEVENTH CAUSE OF ACTION
WRONGFUL APPROPRIATION OF PERSONALITY/INFRINGEMENT ON THE -
RIGHT OF PUBLICITY
(Individual and Corporate Defendants)

141.  Plaintiff Abruzzo hereby incorporates by reference each and every allegation set
forth above as if fully allgged herein.

142. The right of publicity is the inherent right of every human being to control the
commercial use of his identity. | | |

143.  Plaintiff’s right of publicity is a recognized property right that entitles him to the

right to control the commercial use, to be free from unwarranted and/or unconsented use of his

.identi.ty, and to be corﬁpénsated monetarily for such commercial use.

144. The conduct alleged herein iﬁvolves the intentional, unconsented use of the
Plaintiff’ls name, likeness, and/or identity by the individual and Corporate Defendants for their
bwﬁ beneﬁf Which v.iolates.the Pléintiff’ s exclusi\}e right to pﬁbiicizé and profit from his name,
‘likenéss, and/or othcf aspects of his personal identity. _ . |

1145. As.é direct and proxi@éte résult of ihé i.ndivi.dl.lal and Corporate Defendants
conduct, Plaintiff Abruzzo hés beeﬁ dalﬁaged. The individual aﬁd Corporate Deféﬁdants wrongful
appropriéﬁoﬁ of:Plaintiff’s pe?éénality/infringefnént oﬁ Plaintiff’s right of publicity carries with it
a presumpﬁon .of ,Aamages. Plaintiff is entiﬂed fo a judgmént granting actual, éompensatory,
ih;:idental, ;nd/or consequential damages, lost profits, disgorgement of profits earned directly or
indirectly by Defendants' un‘lawfu-l conduct, punitive dar;lagés, aftorneyé' fees énd costs,
prejudgment and post-judgment intefest, and pr.eliminaryv aﬁd permanent injunctive relief
‘énjoining further unlawful'u;e or publicizatiéh of the name, likeness, image, portrait, and/or
appearance by the Plaintiff,.‘and/or such further rell.ief that is just and proper againsf the individual

and Corporate Defendants, jointly and severally, in an amount to be determined at trial by a jury.
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: FOR A TWELFTH CAUSE OF ACTION
WRONGFUL PUBLICIZING OF PRIVATE AFFAIRS
(Individual and Corporate Defendants)

146.  Plaintiff Abruzzo hereby incorporates by reference each and every allegation set
forth above as if fully alleged herein.

147. The “facts” publicized about the Plaintiff by the individual and Corporate
Defendants described herein, to the extent any factual assertion published by the Defendants abouf
the Plaintiff is even remotely true, which Plaintiff denies, constitutes an intentional disclosure of
facts in which there is no legitimate public interest.

148. The disclosures and characterizations of the Plaintiff by the individual and

Corporate Defendants described herein are such that would be, and are, highly offensive to a

person of reasonable sensibilities, including the Plaintiff, which has caused serious injury.
149.. - The disclosures and characterizations of the Plaintiff by the individual and

Corporate’ Defendants - described herein were procured by fraudulent i’epresentations',

- misrepresentations, falsehoods, and other conduct that was willful, intentional, malicious, and

designed to harm Plaintiff. -

150. As a direct and ‘broxirhate result of the individual Defendants and Corporate

-Defendants conduct; Plaintiff Abruzzo has: been damaged. Plaintiff is entitled to a judgment

granting actual, general, compensatory, incidental, and/or consequential damages including lost
profits and income against the individual and Corporate Defendants, jointly and severally, in an

amount to be determined at trial by a jury; disgorgement by the individual and Corporate

. Defendants of money and/or profits earned directly or indirectly by the unlawful use of Plaintiff’s

name, likeness, image, portrait and/or.appearance; punitive damages, attorneys' fees and costs,

prejudgment and post-judgment interest, and preliminary and permanent injunctive relief
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enjoining the individual and Corporate Defendants from engaging in further unauthorized use or
publicization of the name, likeness, image, portrait, appearance or any disclospre of any purported
fact about the Plaintiff, and/or such further relief that is just and proper.

FOR A THIRTEENTH CAUSE OF ACTION

PUBLIC NUISANCE
(Individual and Corporate Defendants)

151. Plaintiff Abruzzo hereby incorporates by reference each and every allegation set
forth above as if fully alleged herein.

152.  Nuisance law is based on the premise that every citizen holds his property subject
to the implied obligation that he will use it in such a way as not to prevent others from enjoying
the use of their property.

153. A nuisance is anything that works hurt, inconvenience, or damages; anything that
essentially interferes with the enjoyment of life or property. . |

154. A ipublic nuisance exists wherever acts or conditions are subversive of public order,

-decency, or morals, or cons’tifute an obstruction-of public rights..

+155.  Here, the individual-and Corporate Defendants’ conduct, course of conduct,
. portrayals, patterns, policies and practices-are, at their very core, the distribution of hurt,
inconvenience, damage, falsehoods about individuals appearing on Southern Charm who are not
paid cast members, includiﬁg the Plaintiff. It consists of  the . systematic deprivation and/or
interference with the rights of those individuals to not be defamed and profit from the use of their
name, likeness, or image, as well as the rights of the public in the accurate portrayal of the City of
Charleston, surrounding locations, and their residents. - -

>1‘56. These deceptive, false, fraudulént, »and othé&ise damaging acts and/or practices

engaged in by the individual and Corporate Defendants’ culminate in the false and harmful
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portrayal of all persons, scenarios, conflicts, and storylines of persons appearing on Southern
Charm, including the Plaintiff, as “reality” or somehow based upon some actual fact about those
individuals and/or Charleston and its residents.

157. These deceptive, false, fraudulent, and otherwise damaging acts and/or practices
engaged in by the individual and Corporate Defendants’ are subversive of public order, decency,
morals, and/or constitute an obstruction of public rights thereby constituting a public nuisance

158.  Plaintiff’s right of publicity is a recognized property right that entitles him to the
right to control the commercial use, to be free from unwarranted, unconsented, and/or fraudulent
uée of his identity, and to be compensated monetarily for such commercial use.

159. As a direct and proximate result of the individual and Corporate Defendants’

nuisance activities, Plaintiff property right of publicity has been injured, causing Plaintiff to incur .
special damages different in kind from what the public may sustain as a result of the false portrayal

of the individuals and residents of Charleston by the television show Southern Charm. Plaintiff is

entitled to:a judgment granting actual, general, compensatory, incidental, and/or consequential
damages including lost profits and income against the individual and Corporate Defendants, jointly
and severally, in an amount to be determined at trial by a jury; disgorgement by the individual and

Corporate Defendants of money and/or profits earned directly or indirectly by the unlawful use of

- Plaintiff’s name, likeness, image, portrait and/or appearance; punitive damages, attorneys' fees and

costs, prejudgment and post-judgment interest, and preliminary and permanent injunctive relief -

enjoining the individual and Corporate Defendants from engaging in further unauthorized or
fraudulent use or publicization of the name, likeness, image, portrait, appearance or any disclosure
of any purported fact about the Plaintiff, and/or such further relief that is just and proper.

FOR A FOURTEENTH CAUSE OF ACTION .
PRIVATE NUISANCE
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(Individual and Corporate Defendants)

160. Plaintiff Abruzzo hereby incorporates by reference each and every allegation set
forth above as if fully alleged herein.

161. A private nuisance is that class of wrongs that arises from the unreasonable,
unwarrantable, or unlawful use by a person of his own property, personal or real.

162. Here, the individual and Corporate Defendants’ conduct, course of conduct,
portrayals, patterns, policies and practices demonstrate their use of their own personal, intellectual,
and/or publicity rights is designed and in fact distributes hurt, inconvenience, falsehoods and
damage to individuals appearing on Southern Charm who are not paid cast members, including
the Plaintiff. |

. 163.  These deceptive, false, fraudulent, and otherwise damaging acts and/or practices
engaged in by the individual and Corporate Defendants’ culminate in the false and harmful
‘portrayal-of all persons, scenarios, conflicts, and storylines of persons appearing on Southern
Charm, including the Plaintiff, as “reality” or somehow based upon some actual fact about thoS¢
individuals and/or Charleston and its. residents. . It consists of the systematic deprivation and/or
interference with the rights of those individual, including the Plaintiff, to their reputations and to
© profit from the use of their name, likeness, or image.

" 164... Plaintiff’s right of publicity is a recognized property right that entitles him to the
right to control the commercial use, and to be free from unwarranted, unconsented, and/or
fraudulent use of his name, likeness, and/or identity, and to be compensated monetarily for such
commercial use.

165. The individual and Corporate Defendants’ continuing dissemination and false

portrayal of the Plaintiff and his name, likeness, and/or identity through re-runs, internet streams,
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and sales of episodes containing or referencing Plaintiff constitutes an ongoing and unreasonable,
unwarrantable, and/or unlawful use by the individual and Corporate Defendants’ own property at
the expense of Plaintiff’s property r‘ights thereby constituting a private nuisance.

166. As a direct and proximate result of the individual and Corporate Defendants’
nuisance acti\.lities, Plaintiff property right of publicity has been injured, causing Plaintiff to incur
damages and special‘ damages. Plaintiff is entitled to a judgment granting actual, general,
compensatory, inéidental, and/or consequential damages including lost profits and income against
the individual and Corporate Defendants, jointly and severally, in an amounf to be determined at
trial by a jury; disgorgement by the individual and Corporate Defendants of money and/or profits
earned directly or indirectly by the unlawful use of Plaintiff’s name, likeness, image, portrait
and/or appearance; punitive damages, attorneys' fees and costs, prejudgment and post—judgﬁent
interest, and preliminary and permanent injunctive relief enjoining the individual .and Corporate
Defendants from engaging in further xunéuthorized or fraudulent use or publicization of the name,
likeness, image, portrait, appearance or any disclosure of any purported fact about the Plainﬁff,
and/or such further relief that is just and proper.

- . FOR A FIFTEENTH CAUSE OF ACTION
FRAUDULENT INDUCEMENT OF ARBITRATION

AGREEMENT/UNCONSCIONABILITY OF ARBITRATION AGREEMENT
(Individual and Corporate Defendants)

167 Piaintiff Abruzzo vhere‘by incorpprates by referencé each ahd every allegation set
fdrfh. above as i fully alleged h‘eriein. | .‘ |

168. -U}.)(I)n ‘tl(l-e f;ilin'g of Plaintiff‘; s in_itial gomplaint, the Deféndahté collectively filed a
métion tobdismi.ss and for order combelling arbitfation, Which seeks tb enforce é purported

“Release and Arbitration Agreement.”
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169. The “Arbitration Agreement” is not signed by the individual Defendants, not signed
by the Corporate Defendants, does not cover the torts alleged herein by the Plaintiff against either
* the individual or Corporate Defendants, nor is it enforceable as a matter of law by the Corporate
Defendants against the Plaintiff or with respect to the individual Defendants.

170. As described herein, the contents of this “Arbitration Agreement” was never
provided to Plaintiff; only bottom half of a single piece of paper containing a signature block was
provided. |

171.  Plaintiff was induced to sign by the fraudulent representations made by the same
Corporate Defendants who now seek to enforce this purported “Arbitration Agreement.”

172. The representations to Plaintiff Abruzzo made. by the Corporate Defendants
immediately prior to the filming as well as at the time the partial piece of paper was presented for
signature-and after filming while wrapping up, were false and material. = .

- 173. . Moreover, given-the substance and actual language of the “Arbitratioﬁ Agreement”
relied upon by the Defendants, the omission of representations at the time the signature block wa_é
. presented and/or after filming regarding any purported waiver of the fundamental right to a jufy
trial .or the release of rights or claims arising out of conduct, including intentional and illegal
* conduct, that no reasonable person would contemplate under the circumstances, Plaintiff Abruzzo
included, constitutes fraud by omission.

~174.  The Corporate Defendants knew of the falsity of the statements/omissions or acted
with reckless disregard of its ;r’uth or falsity. |
| 175. The Cofpératé vDe'fel.]dai-r-ltsA intéhdéd for Plaintiff ‘Ab'ruzzo to act upon these false

representations/omissions.
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176.  Plaintiff Abruzzo was ignorant of the falsity of the representations/omissions, relied
on the truth of the representations, and had the right to so rely.

177. The purported “Arbitration Agreement” is an adhesion contract that was only
partially presented on a take it or leave it basis with terms that were not known or negotiable.
Plaintiff,'who does not watch reality television, had no reason to suspect the Defendants would
purport to grant themselves the illegal and outrageous rights contained therein and, based upon the
representations/omissions by the Corporate Defendants, understood the document to authorize the
Defendants only to film the dinner with his then girlfriend, did not have counsel, nor could he have
reasonably contemplated the need for counsel to allow the Corporate Defendants to simply film
the dinﬁer, and had no business cohcern with the filming of the dinner because he was not paid.

178.-> " The terms of the “Arbitration Agreement” are intertwined with the remainder of the

document and are unconscionable, illegal, unenforceable and void ab initio as against public policy

. and ‘cannot be enforced by the court. It purports to grant the Corporate Defendants (not the
. individual Defendants) the right to defame, disparage, portray Plaintiff in a false light, make

" misrepresentations to Plaintiff and about Plaintiff to othiérs, and to conceal or hide cameras and

audio devices in areas which a person would have a reasonable expectation of privacy, among

other things no person would reasonably expect to be found in any agreement, much less one that

.. authorizes filming of a single dinner.

179. The purported “release” clause is so intertwined with the purported “arbitration”

clause that they cannot be separated. The “release” language purports to release the Corporate

Defendants from the aforementioned intentional torts as well as other intentional torts such as

- defamation, intentional infliction of emotional distress, and the rights of privacy and publicity
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“regardless of whether caused by the negligence or willful misconduct” of the Corporate
Defendants.
180. Yet, the agreement purports to require Plaintiff to maintain confidentiality

regarding any information learned about the Corporate Defendants, including the agreement itself,

in perpetuity-and throughout the universe, .and to refrain from making negative statements about

the Corporate Defendant or otherwise infringing upon or violating the rights of any other person.
'181. It further attempts to hold Plaintiff liable for the Corporate Defendants attorney fees

and costs incurred in connection with a claim or lawsuit brought against them, even for intentional
or willful misconduct, and purports to grant the Corporafe Defendants the right to obtain injunctive
relief from a court of competent jurisdiction (without posting bond) against Plaintiff if he were to
‘disclose information about the Defendants, the agreement, or their tortious.conduct or if he were
to seek redress for any harm caused whatsoever by the ‘Defendants, along. with a liquidated
damages payment of $500,000 per alleged breach, plus disgofgemen’t of any.income received by
Plaintiff. connection with such alleged: breach. . Despite specifically granting .the Corporate
Defendants: the right to injunctive relief, the “Arbitration Agreement” specifically purports to
prohibit Plaintiff from seeking or obtaining injunctive relief, again while authorizing the Corporafe
Defendants to simultaneously engage in never ending and ongoing intentional torts, and at the

same time attempting to bar Plaintiff from any legal redress for those torts:

182. .- The “arbitration” clause purports to require arbitration to be held in New York City
- when Plaintiff resides in Florida and Southern Charm is based in Charleston. The agreement
further falsely represénts that Plaintiff has had ample opportunity to read it (he did not, nor was he
even presented the entire agreement much less the “arbitration agreement”); that he had the

. opportunity to review the agreement with an attorney (he did not, nor could he reasonably have
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contemplated the need to do so based upon the representations to him and the circumstances then
and there existing), and that he has in fact read the agreement (he did not as he was not even
presented the entire agreement, much less the “arbitration agreement”).

183. Taken as a whole and individually, the “Release” clause and “Arbitration
Agreement” are so intertwined that they cannot be separated. in essence purports to allow the
Corpoiate Defendants to engage in any type of conduct whatsoever, including lying to and about
the Pleintiff and committing illegal acts or intentional torts against the Plaintiff, while purporting
to prohibit Plaintiff from taking any eiction whatsoever to prevent or repair the harm caused and
even from discussing the “agreement” with anyi)ody, at any place, at any time, in perpetuity, and
“throughout the universe.” The terms are so one-sided and oppressive that no reasonable person
would make theni, Plaintiif included, and no fair and lionest person would accept them.

184. Asadirect van.dv pioximate result of the frauciulentconduct, representations, and/or
omis_sions of the‘ Corp'orate :Defendants, Plaintiff hzis been injuied anci euffered ciemages. As a

direct and proximate result of the fraudulent conduct, representations, and/or omissions of the

Corporate Defendants, as well as the oppressive, unconscionable, illegal, unenforceable, and void

as against public policy terms oif the .‘;Arbitration Agreement,” Plaintiff is entitled to an order
declaring the ;‘Arbitretion Agreement” void ab initio and/or unenferceable, for judgment against
the Defendants for actual, general, cornpensatory, in‘cident‘a.l,‘ and/or consequential damages, and
punitive dameiges m a sufﬁeient amount to deter such similar conduct’ by these Defendants or
others; all of which to be determined by a jury.

| FOR A SIXTEENTH CAUSE OF ACTION

FRAUDULENT INDUCEMENT OF RELEASE/UNCONSCIONABILITY OF RELEASE
(Individual and Corporate Defendants)
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185.  Plaintiff Abruzzo hereby incorporates by reference each and every allegation set
forth above as if fully alleged herein.

186.  Upon the filing of Plaintiff’s initial complaint, the Defendants eollectively filed a
motion to disnﬁSS and for order compelling arbitration, which seeks to enforce a purported
“Release and Arbitration Agreement.”

187. The “Arbitration Agreement” is not signed by the individual Defendants, not signed
by the Corporate Defendants, does not cover the torts alleged herein by the Plaintiff against either
the individual or Corporate Defendants, nor is it enforceable as a matter of law by the Corporate

Defendants against the Plaintiff or with respect to the individual Defendants.

188.  As described herein, the contents of this “release” was never provided to Plaintiff;

only bottom half of a single piece of paper containing a signature bloek was provided.

189. - Plaintiff was induced to sign by the fraudulent representations made by the same
_ Corporate Defendants who now seek to enforce this purponed “release.”

190..  The representations to Plaintiff Abruzzo made by the Corporate Defendants
immediately prior to the filming as well as at the time the partial piece of paper was presented for
-signature and after filming while wrapping up, were false and material. -

191. - Moreover, given the substance and actual language of the “release” relied upon by
the Defendants, the omisvsion of representations at the time the signature block was presented
and/or after filming regarding any purported waiver of the fundamental right to a jury trial or the

- release of rights or claims arising out of conduct, including intentional and illegal conduct, that no
reesonable person would contemplate. under the circumetances, Plaintiff Abruzzo included,

constitutes fraud by omission.
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192.  The Corporate Defendants knew of the falsity of the statements/omissions or acted
with reckless disregard of its truth or falsity.

193.  The Corporaté Defendants intended for Plaiﬁtiff Abruzzo to act upon these false
representations/omissions.

194.  Plaintiff Abruzzo was ignorant of the falsity of the representations/omissions, relied
on the truth of the r'epresentations, and had the right to so rely.

195. The purported “release” is an adhesion contract that was only partially presented
on a take it or leave it basis with terms that were not known or negotiable. Plaintiff, who does not
watch reality television, had no reason to suspect the Defendants would purport to grant themselves
the illegal and outrageous rights contained therein and, based upon the representations/omissions
by the Corporate Defendants, understood the document to authorize the Defendants only to‘ film
the dinner with his then girlfriend, did not have counsel, nor could he have reasonably

contemplated the need for counsel to allow the Corporate Defendants to simply film the dinner,

- ~and had no business concern with the filming of the dinner because he was not paid.

-196.  The terms of the “release” are intertwined with the remainder of the document and

- are unconscionable, illegal, unenforceable and void ab initio as against public policy and therefore

cannot be enforced by the court. It purports to grant the Corporate Defendants (not the individual
Defendants) * the right. to defame, disparage, portray Plaintiff in a false light, make
misreptesentations to' Plaintiff and about Plaintiff to others, and to conceal or hide cameras and
audio devices inrareas which a person would have a reasonable expectation of privacy, among
other things no person would reasonably expect to be found in any agreement, much less one that

authorizes filming of a single dinner."
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197. The “release” language purports to release the Corporate Defendants from the
aforementioned intentional torts as well as other intentional torts such as defamation, intentional
infliction of emotional distress, and the rights of privacy and publicity “regardless of whether
caused by the negligence or willful misconduct” of the Corporate Defendants.

198.  Yet, the agreement purports to require Plaintiff to maintain confidentiality

regarding any information learned about the Corporate Defendants, including the agreement itself,

in perpetuity and throughout the universe, and to refrain from making negative statements about

the Corporate Defendant or otherwise.in'fringing upon or violating the rights of any other person.

199. It further attempts to hold Plaintiff liable for the Corporate Defendants attorney fees
and costs incurred in connection with a claim or lawsuit Brought against them, even for intentional
or willful misconduct, and purports to grant thé Corporate Defendants the right to lobtain injunctive
relief from a court of competent jurisdiction (without posting bond) against Plaintiff if he were to
disclose information about the Deféndanfs, the.agréément, or their _tortious conduct or if he were
to seek any redress whatsoever for any hvarniq (éau'sed by th(% Defendants, along with a liquidated
damages payment of $500,000 per alleged breach, plus disgorgement of any income received by
“Plaintviff connection with such alleged breach.  Despite specifically granting the Corporate
Defeﬁdéﬁts the right to injunctive relief, the “release™ specifically purports to prohibit Plainti‘ff
from seeking or obtaining injunctive relief, again while authorizing the Corporate Defendants to
simultaneously engage in never ending and ongoing intentional torts, and at the same time
attempting to bar Plaintiff from any legal redress for those torts.

200. The “release” further .falsely represents that Plaintiff has had ample opportunity to
read it (he did not, nor was he even presented the entire agreement much less the “arbitration

agreement”), that he had the opportunity to review the agreement with an attorney (he did not, nor
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could he reasonably have contemplated the need to do so based upon the representations to ﬁim
and the circumstances then and there existing), and that he has in faét read the agreement (he dici
not as he was not even presented the entire agreement, much less the “arbitration agreement”).
201. Taken as a whole and individually, the “release” in essence purports to allow the
Corporate Defendants to engage in any type of conduct whatsoever, including lying to and about
the Plaintiff and committing illegal acts or intentional torts against the Plaintiff, while purporting

to prohibit Plaintiff from taking any action whatsoever to prevent or repair the harm caused and

~even from discussing the “release” with anybody, at any place, at any time, in perpetuity, and

“throughout the universe.” The terms are so one-sided and oppressive that no reasonable person

would make them, Plaintiff included, and no fair and honest person would accept them.

202.  As a direct and proximate result of the fraudulent conduct, representations, and/or

- omissions of the Corporate Defendants, Plaintiff has been injured and suffered damages. As a

direct and proximate result of the fraudulent conduct, representations; and/or omissions of the

. Corporate Defendants, as well as the oppressive, unconscionable, illegal, unenforceable, and void

as against public policy terms of the “release,” Plaintiff is entitled to an order declaring the

“release” void ab initio and/or. unenforceable, for judgment against the Defendants for actual,

- general, compensatory, incidental, and/or consequential damages, and punitive damages in a

“ sufficient amount to deter such similar conduct by these Defendants or others; all of which to be

determined by-a jury. .

: FOR A SEVENTEENTH CAUSE OF ACTION .
RESCISSION OF “RELEASE AND ARBITRATION AGREEMENT”
(Individual and Corporate Defendants)

203. Plaintiff Abruzzo hereby incorporates by reference each and every allegaiion set

forth above as if fully alleged herein.
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204. Upon the filing of Plaintiff’s initial complaint, the Defendants collectively filed a
motion to dismiss and for order compelling arbitration, which seeks to enforce a purported
“Release and Arbitration Agreement.”

205. The “Release and Arbitration Agreement” is not signed by the individual
Defendants, not signed by the Corporate Defendants, does not cover the torts alleged herein by the
Plaintiff against either the individual or Corporate Defendants, nor is it enforceable as a matter of
law by the Corporate Defendants against the Plaintiff or with respect to the individual Defendants.

- 206. South Carolina law refuses to enforce contracts based on fraudulent conduct
‘because a party should not retain the benefits of an agreement that he knowingly and intentionally
-entered into though deceptive means. Beyond the patent unfairness inherent in enforcing a contract

induced through intentional fraud, giving legal effect to such a éontract violates a fundamental
principle of contract law: there must be a meeting of the minds. By its very nature, there can be no
. union of purpose where one party is intentionally deceiving the other through fraud.

207. It is well settled that if the party who signs.a written contract in ignorance of its
contents without reading it or having it read is induced to sign by conduct of the other party which
- amounts to actionable fraud, this gives the signer the right to avoid the contract as against him on
‘the ground of fraud.

208. South Carolina law allows for a contract to be rescinded for a unilateral mistake
when that mistake has been induced by fraud, deceit, misrepresentation, concealment, or
impositiOp of the party opposed to rescission, or when the mistake is accompanied by very strong
and ‘eXtraordin>ary circﬁmstances which Wo-uld make it a great wrong to enforce the agreement.

: | Further, a ;rescissi0n~ of a covntract is allowedv\INhen there is évidence of misrepresentation or

concealment.
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209. Asdescribed herein, the contents of this “Release and Arbitration Agreement” were
never provided to Plaintiff; only bottom half of a single piece of paper containing a signature block
was provided. |

210. Plaintiff was induced to sign by the fraudulent representations made by the same
Corporate Defendants who now seek to enforce this purported- “Release and Arbitration
Agreement.”

211. The representations to Plaintiff Abruzzo made by the Corporate Defendants
immediately prior to the filming as well as at the time the partial piece of papef was presented for
signature and after filming while wrapping up, were false and material.

212.  Moreover, given the substance and actual language of the “Release and Arbitration
Agreement” relied upon by the Defendants, the omission of representations at the time the

signature block was presented and/or after filming regarding any purported waiver of the

fundamental right to a jury trial or the release of rights or claims arising out of conduct, including

intentional and illegal conduct, that no reasonable person would "contemplate under the
circumstances, Plaintiff Abruzzo included, constitutes fraud by omission.

213. - The Corporate Defendants knew of the falsity of the statements/omissions or acted

- with reckless disregard of its truth-or falsity.

214. The Corporate Defendants intended for Plaintiff Abruzzo to act upon these false
representations/omissions. -

215. . Plaintiff Abruzzo was ignorant of the falsity of the representations/omissions, relied
on.the truth of the representations, and had the right to so rely. -

216. - The purported “Release and Arbitration Agreement” is an- adhesion contracf that

was only partially presented on a take it or leave it basis with terms that were not known or
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negotiable. Plaintiff, who does not watch reality television, had no reason to suspect the
Defendants would purport to grant themselves the illegal and outrageous rights contained therein
and, .based upon the representations/omissions by the Corporate Defendants, understood the
document to authorize the Defendants only to film the dinner with his then girlfriend, did not have
counsel, nor could he have reasonably contemplated the need for counsel to allow the Corporate
Defendants to simply film the dinner, and had no business concern With the filming of the dinner
because he was not paid.

217. The terms of the “Release and Arbitration Agreement” are intertwined with one
another 50 as to be inseparable and are qnconsciénable, illegal, unenforceable and void ab initio

as against public policy and therefore cannot be enforced by the court. It purports to grant the

Corporate Defendants (not the individual Defendants) the right to defame, disparage, portray |

| Plaintiff in a false light, make r'h:isrepresentétions to Plaintiff énd abbut Plaintiff to others, and to

cohceall :or _ﬁide ca:l';ne,ras. and éudiq rdevices in ércés Which a v__be'rsqn WQuld have a reasonable
- expectation of privacy, among other things no person :would reasonably expect-to be found in any
" agreement, much less one that authorizes ﬁlfhing ofa siﬁgle dinner.

218 The “Re‘leavse‘. and- Arbitration ,‘Aglr_é:ementf purbo;‘ts to rélease the Corporate
Defendants from the aforementioned intentional torts as well as other intentional torts sucH as
' defamation, intentional infliction ,Of | emotional distress, and the rights of privacy and publicity

c‘1~égérdl¢ss o_f Whether caused by the n_egligenée or _wilb‘ul_ mz"sconduct”‘of the Corporate
: Defendants. -

219.  Yet, the “Release and Arbitration Agreem:en't”%pmports to require Plaintiff to
mainfain conﬁdehtiaiity regarding any vinformation léarned abouf ;ché Corporate lDefendants,

including the agreement itself, in perpetuity and throughout the universe, and to refrain from
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making negative statements about the Corporate Defendant or otherwise infringing upon or

violating the rights of any other person.

220. It further attempts to hold Plaintiff liable for the Corporate Defendants attorney fees:

and costs incurred in connection with a claim or lawsuit brought against them, even for intentional

or willful misconduct, and purports to grant the Corporate Defendants the right to obtain injunctive
relief from a court of competent jurisdiction (without posting bond) against Plaintiff if he were to
disclose information about the Defendants, the agreement, or their tortious conduct or if he were

to seek any redress whatsoever for any harm caused by the Defendants, along with a liquidated

-damages payment of $500,000 per alleged breach, plus disgorgement of any income received by

Plaintiff connection with such alleged breach. = Despite specifically granting the Corporate

Defendants the right to injunctive relief; the “Release and Arbitration Agreement” specifically

purports to prohibit Plaintiff from seeking or obtaining injunctive relief, again while authorizing

the Corporate Defendants to simultaneously engage in never ending and ongoing intentional torts,

~ and at the same time attempting to bar Plaintiff from any legal redress for those torts.

221. - The-“Release and Arbitration Agreement” further falsely represents that Plaintiff

has had ample opportunity to read it (he did not, hor was he even presented the entire agreement

much less the “arbitration agreement™), that he had the opportunity. to review the agreement with
an attorney (he did not, nor could he reasonably have contemplated the need to do so based upon

the representations to him and the circumstances then and there existing), and that he has in fact

‘read the agreement (he did not as he was not even presented the entire agreement, much less the

- “arbitration agreement™). .-

222. Taken as a whole and individually, the “Release and. Arbitration Agreement” in

essence purports to.allow the Corporate Defendants to engage in any type of conduct whatsoever,
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including lying to and about the Plaintiff and committing illegal acts or intentional torts against

the Plaintiff, while purporting to prohibit Plaintiff from taking any action whatsoever to prevent

or repair the harm caused and even from discussing the “Release and Arbitration Agreement” with
anybody, at any place, at any time, in perpetuity, and “throughout the universe.” The terms are so
one-sided and'oopressive that no reasonable person would make them, Plaintiff included, and no
fair band honest person would accept them.

223.  Asadirect and proximate result of the fraudulent conduct, representations, andlor
omissions of the Corpofate .Defen'dants', Plaintiff has been injnred and suffered damages. As a
direct and proximate result of the frandulent conduct, representations, and/or omissions of the
Corporate Defendants, as well as the oppressive, unconscionable, illegal, unenforceable, and void
as against public policy terms of the “Release an(l Arbitration Agieement,” Plaintiff is entitled to
a rescission of the “Re_lease and Arbitration Agreement,” forjudgment against the Defendants for
| aétﬁél, genefal, compensatory, 1ncndental, antl/or consequent1al ldarn‘ages, and punitive damages in
a si‘ufﬁcientamount to ‘det.er-'-su'ch‘ 'similar. conductby tlieae_ Defendants or otheis; all of which to be

~“determined by a jury. -

- ‘. WHEREFORE, the .Plaintiff Abriizzo hei‘e_by'rquuests the following relief:
N Av‘jur.y‘tri.al;l_. | . _ , Cl L o
_‘ .B. ‘Actu}al,. compensatory, ’cons_equential, special,ﬁland"-r'general damages against the
Defendants, jointly and severally, in an amount not less than Ten Million Dollars
($10,000,000.00);
C. Treble damages for willful Violations of the SC Unfair Trade Practice Act;

D. Attorney’s fees as provided by law;
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E. Punitive damages in an amount sufficient to deter the same or similar conduct as

determined by a jury;

F. Costs and fees taxed against the Defendants as permitted by law;

G. Such other and further relief as the Court deems just, prudent, and proper.

Mt. Pleasant, South Carolina NS

Dated: June 19, 2020

Respectfully submitted,

s/ Aaron E. Edwards

Aaron E. Edwards

Edwards Firm, LLC

755 Johnnie Dodds Boulevard, Ste. #100
Mt. Pleasant, South Carolina 29464
(843) 375-2008 (phone)

(843) 881-5899 (fax)

Jared Namm, Esq.

- The Berman Law Group, P.A.

P.O. Box 272789

~Boca Raton, FL 33427

Office: (561) 826-5200 ext. 257

+ . Fax: (561) 826-5201

... ATTORNEYS FOR PLAINTIFF
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STATE OF SOUTH CAROLINA )
) INTHE COURT OF COMMON PLEAS
COUNTY OF CHARLESTON ) -
JOSEPH ABRUZZO, )
) Civil Action No. 2020-CP-10-472
Plaintiff, ; - | <
VS. ) ’ .
) DEFENDANTS’ MOTION TO DISMISS
. BRAVO MEDIA PRODUCTIONS LLC; ) PLAINTIFF’S AMENDED
HAYMAKER MEDIA, INC.; ) COMPLAINT AND FOR ORDER
NBCUNIVERSAL MEDIA, LLC: ) COMPELLING ARBITRATION
COMCAST CORPORATION: CRAIG )
CONOVER; CHELSEA MEISSNER; )
AND MADISON LECROY, ;
Defendants. )

YOU WILL PLEASE TAKE NOTICE that ten .(10) days after service hereof, or as soon
thereaﬁer as counsel may be heard Defendants Bravo Media Productlons LLC, Haymaker
~ Media, Inc NBCUmversal Media LLC Comcast Corporatlon Cralg Conover, Chelsea
Meissner, and Madison LeCroy,_ (ointly “Defendants”) by and through their undersigned
attorneys, will move before the Presiding Judge of the Charles_ton County ¢ourt of Common
Pleas for an Order dlsmissmg them from the above- captloned action and compelling binding
mediation/arbitration, pursuant to Rule 12(b)(3) of the South Carolma Rules of Civil Procedure,
as this Court is the improper venue to hear the asserted claims.

~ On October 30, 2018, Plaintif_f Joseph Abruzzo (“Abruzzo”) signed a written agreement
with Defendant Haymaker Media, Inc. entitled, “Appearance Release, Voluntary Participation,
and Arbitration Agreemen‘t,”. (“Release and Arbitration Agreement”) attached hereto as
Exhibit 1. Pursuant to the'Release and Arbitration Agreement, Abruzzo agreed to be a voluntary
participant “[i]n exchange for the opportunity to be part of the program currently titled ‘Southern

Charm’ (the ‘Program’),” a popular, unscripted television show that has aired nationally since
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2014. Pursuant to the terms of the Release and Arbitration Agreement, Defendants Comeast
Corporation, Bravo Media Productions LLC and NBCUniversal Media, LLC are also parties to
the Release and Arbitration Agreement, and Defendants Craig Conover, Chelsea Meissner and
Madison LeCroy are express intended third-party beneficiaries of the Release and Arbitration
Agreement.

In his Amended Complaint, filed June 19, 2020, Abruzzo alleges that he is a well-
educated former Florida Congressman, who has previously presided over Palm Beach County
Consumer Affairs cases involving alleged unfair and deceptive business practices, and currently
works at a major law firm in Florida. (Amended Complaint ] 12, 14-29). Abruzzo further
alleges that he appeared on Season Six of Southern Charm while dating long-time Southern
Charm-cast member Kathryn Dennis (“Dennis”). Abruzzo alleges he met Dennis in the fall of
2018 at a Miami Dolphins game, after which they began a romantic relationship. (Amended
Complaint g 41). -Abruzzo'knew that-he was pursuing a romantic relationship with a cast

member of well-known reality series during active filming for the next season of the show and

-agreed to be filmed during a dinner with Dennis at her residence in Charleston. (Amended

Complaint 9§ 43-44). Abruzzo had advanced notice that the dinner would be filmed since he

alleges he had prior conversations about what activities he would be comfortable participating in,

I Abruzzo initially filed a complaint on January 24, 2020, which he then served on the
Defendants on different dates ranging from March 13, 2020 to April 13, 2020. Pursuant to the
April 3, 2020 Order of The Supreme Court of South Carolina addressing Operation of the Trial
Courts During the Coronavirus Emergency, “the due dates for all trial court filings due on or
after the effective date of this order are hereby extended for thirty (30) days.” In addition, “[i]n
the event a party to a case or other matter pending before a trial court was required to take certain
action on or after March 13, 2020, but failed to do so, that procedural default is hereby forgiven,
and the required action shall be taken within thirty (30) days of the date of this order.” Order,
1COA)&B). .
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and chose for his appearance on Southern Charm to be a private dinner with Dennis rather than a
public or ggoup event. (Amended Complaint  43).

Although in his initial Complaint, Abruzzo alleged that he -had been presented with the
Release and Arbitration Agreement “turned to the third page,” (Complaint § 53), he now alleges
that he was “presented a piece of paper with only the signature portiqn of the page visible.”
(Amended Complaint q 48; see also Y 50, 52, 53, 54, 100, 170, 182, 188, 191, 209, 2.12).
Abruzzo .acknowledges signing the “partial piece of paper” that was presented to him prior to
filming. (Amended Complaint 99 53-54). Abruzzo alleges that, prior to and folléwing filming,
certain verbél repreéentations were made to him. (Amended Complaint Y 47-53).

Abruzzo alleges that the relationship between himself and Dennis ended in early 2019.
(Amended Cofnplaint 9 70). He further alleges that false statements were made about him on
| . -Southern Charm, (Amended Complaint 4] 58-59, 63, 65-69), including allegedly false

‘ s‘tater"nents“ irvnplyi'n‘g th'efe.wérenude ph‘ot'ographs of him on the internet, (Amended Complaint
M 63-695, comments about his ciiyorce,? and that the end of his relationship with Dennis was
,‘rﬁiscl:aara.lcte;i‘zed,i .(A‘mebn.ded Comi?laint 1[1[‘58-59_, .'71-72). As a r_:esult of these statements and
éther actioné al'legeld to have been taken by' Defendants, Abruzzo asserts 17 separate causes of
action, including 1) Qutrage/Intentional. Infliction of Emotional Distress, 2) Fraud,
3) Constructiyé Ffaud, 4), Negiigént Misr¢p;esentat_ion, 5) ‘Eraudulent Inducement, 6) Civil
) Cdrispifacy, 7 Defamatioﬁ, 8) Violation of the -South Caféliné Unfair Trade Practices Act,
9) Negligence, 10) Quantum Me‘ruit/Unjust Enrichment, 11) Wrongful Appropriation of

Personality/Infringement on the Right of PuBlicity, 12) Wrongful Publicizing of Private Affairs,

2 Included in the Amended Complaint is a link to a South Florida Sun Sentinel newspaper article
from February 28, 2018 which confirms that Abruzzo was going through a “messy divorce” from
his wife at the time. https://www.sun-sentinel.com/news/florida/fl-reg-joseph-abruzzo-retiring-
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13) Public Nuisance, 14) Private Nuisance, 15) Fraudulent Inducement of Arbitration
Agreement/Unconscionability of Arbitration Agreement, 16) Fraudulent Inducement of
Release/Unconscionability of Release, and 17) Rescission of ‘Release and Arbitration

9%

Agreement,’” all in connection with his appearance on Southern Charm and/or the Release and
Arbitration Agreement itself.> Consequently, the clear, unambiguous, and unequivocal terms of
the Release and Arbitration Agreement voluntarily signed by Abruzzo apply to this lawsuit and

require dismissal of Abruzzo’s claims.

In particular: Paragraph 17 of the Release and Arbitration Agreement, entitled

“RELEASE, AGREEMENT NOT TO SUE AND INDEMNITY,” provides, in pertinent part,
as follows:

To the maximum extent permitted by law, I ... agree to release from liability,
never sue, and brlng no proceedmgs of any kind agamst Producer, Network,
and/or any of their parents, subsndlarles, assngnees, llcensees, affiliates or
B anyone associated with the Program (the “Released Parties”) for any claims,
actions, damages, losses, costs, expenses or causes of action whatsoever that
in any way relate to this Agreement my partlclpatlon in the production of
the Program, or the creatlon, use, or exhlbltion of the Materials, the Program
or the Promotions, on any legal theory (mcludmg without llmltatlon, failure
to adequately compensate me, infliction of emotional distress, persenal
inj‘ury, rights of privacy and publicity, defamation, or false light), regardless
of whether. caused by the negligence or willful misconduct of the Released
. Parties (col_lectiyely,‘ the “Released Claims”). I will defend and indemnify the
Released Parties from any Released Claims and any breach or alleged breach
by me (mcludmg breaches by me of this paragraph 17) relatlng to this

Agreement. I shall be liable for any attorney fees and costs incurred by the -

201 80228-story.html?outputType-_arnp.
3 Causes of Action Nos. 11-17 were added for the first time in Abruzzo’s Amended Complaint.
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released Parties in connection with any claim or lawsuit I may bring in

violation of this Agreement.”

Paragraph 19 of the Release and Arbitration Agreement, entitled “MEDIATION &

ARBITRATION,” provides, in pertinent part, as follows:

WHERE ANY DISPUTE IN CONNECTION WITH THIS AGREEMENT
ARISES, THE PARTIES AGREE TO FIRST TRY TO RESOLVE SUCH
DISPUTE THROUGH CONFIDENTIAL MEDIATION. IF MEDIATION
IS UNSUCCESSFUL, THEN ALL DISPUTES, INCLUDING THE SCOPE
OR APPLICABILITY OF THIS AGREEMENT TO ARBITRATE, SHALL
BE RESOLVED BY FINAL AND BINDING ARBITRATION
ADMINISTERED BY JAMS OR ITS SUCCESSOR (“JAMS”) IN
- ACCORDANCE WITH ITS STREAMLINED ARBITRATION RULES
AND PROCEDURES (COLLECTIVELY, “JAMS RULES,” HARD
" COPIES PROVIDED UPON REQUEST) .... ALL SUCH PROCEEDINGS
WILL BE CONDUCTED IN THE CITY. OF NEW YORK. MY
AGREEMENT TO MEDIATE ANY AND ALL DISPUTES SHALL

) EXTEND TO THE.RELEASE'D'P'ARTIES.”} '

Paragraph 20 of the Rélea_s"e' and Arbitrfci_tion Agreement, entitled “Governing Law,”

- provides as follows:;.

'New York Jaw shall govern the entire. relatlonshlp between the parties, including,
but not 11m1ted to any breach of contract “tort or- other claims relating to this
. Agreement or my appearance on the Program. The partles submit to the in
personam jurisdiction of-the Supreme Court of the State of New York located in
New York County and the United States District Court: for the Southern District

_of New York, and waive any objections thereto.
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Paragraph 21 of the Release and Arbitration Agreement provides, in pertinent part, as
follows:
I acknowledge and agree that ... each of the Released Parties is an express
intended third party beneficiary of this Agreement, including, without limitation,
. with full standing to enforce each, every, any and all of its provisions as if it was

an express party thereto.

Paragraph 22 of the Release and Arbitration Agreement provides, in pertinent part, as

- follows:

This is the entire agreement between Producer and me, and it supersedes all prior
oral or written communications. [ am not relying on any promise or statement,

express or implied, that is not contained in this Agreement.

Imlﬁediately above the gignatﬁre liﬁe, in enlarged capital letters and underlined, is the
fon{)wing: o

I HAVE HAD AMPLE OPPORTUNITY TO READ THIS
ENTIRE AGREEMENT, HAD AN OPPORTUNITY TO
REVIEW THIS AGREEMENT WITH AN ATTORNEY OF MY
CHOICE, AND HAVE IN FACT READ THIS AGREEMENT. 1
'UNDERSTAND THAT I AM GIVING UP LEGAL RIGHTS IN
THIS AGREEMENT, INCLUDING, WITHOUT LIMITATION,

~ MY RIGHT TO FILE A LAWSUIT IN COURT OR TO BRING
A CLAIM IN CONNECTION WITH THIS AGREEMENT.

Abruzzo voluntarily entered into the Release and Arbitration Agreement in connection
with his knowing and delibetate decision to appear on Southern Charm and has alleged that all of
his'claims in this lawsuit aro.se in connection with his participation on the show and/or relate to
the Release and Arbitration A.g.reement. Coﬁsequently, the Release and Arbitration Agreement

requires that all of Abruzzo’s claims be dismissed in favor of mediation and, if necessary,
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arbifration in New York City. Under both South Carolina and New York law, “[t]here is a strong
presumption in favor of the validity of arbitration agreements because of the strong policy
favoring arbitration.” Cape Romain Contrs., Inc. v. Wando E, LLC, 405 S.C. 115, 125, 747
S.E.2d 461, 466 (2013); see also PromoFone, Inc. v. PCC Mgmt., 224 A.D.2d 259, 260, 637
N.Y.S.2d 405, 406 (N.Y. Ct. App. 1996) (noting New. York’s strong public policy in favor of
arbifratioﬁ). I.'n.addition, Defendants Conover, Meissner, and LeCroy are also fully entitled to
enforce the arbitration provisions. First, they are express.intended third party beneficiaries of the
Release and-Arbitration Agreement. (Exh. 1 4 17, 21). Second, even if there are not, South
Carolina courtsvhold that “a party should not be allowed to avoid an arbitration agreement by
- ﬁaming nonsignvatory parties in his qompiaint Beéaﬁse this would nullify the rule requiring

arbitration” “Pearson v. Hilton He_ad Hosp., 400 S.C.v281, 288, 733 S.E.2d. 597, 600 (Ct. App.
2012); qiting Soutﬁ quoli}?a Pub. Séh}. Auth. V. Great W. Coal, 312 S.C. 559, 437 S.E.2d 22
(1993) (allowing ho'n-éigﬁgtqry tp énfofée afbitratio_n agreement).

a AbruZzofs_ new and intémally contradictory alle_g.atio‘n that ’he was presented with only the
| signa_turé ling of the Re_lgaseland Arbitration Agreem_ent' is flalse.“ (Exh. 2 99 8, 9) (Exh. 3). Even
if that allegat.ic'm' We_'rc nbf fé_léé, it would not ju_sﬁfy rescinding or refusing to enforce the parties’
arbiffation agr'ee,fn‘ent; It is“\.)vél_l-e‘stablished unde;‘ both New York and South Carolina law that,
“la] paft‘y is under an obligation to read a document before he or she signs it,.and .a party cannot
generaliy avoid the effect_of a [document] on the ground t‘h.at‘ he or she did not read it or know its
contents.” Anderson v. Dinkes & Schwitzer, P.C., 150 AD3d 805, 806, 56 N.Y.S.3d 127, 128
(N .Y..,App.- Di\}. 2017). (.c'ita‘tic‘>r1's omitted); see also Lackey v.. Green Tree F in. borp., 330 S.C.
388, 399, 498 S.E2d 89.8,. 904 (Ct. A;;p. 1‘998) (the failure of é, contracting party “to read the

entire contract was not a basis for setting aside the arbitration clause, particularly where “nothing
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in the contract prevented the [party] from consulting a lawyer™). In fact, South Carolina has long

" held that, “every contracting party owes a duty to the other party to the contract and to the public

to learn the contents of a document before he signs it. [citation omitted] One cannot complain

of fraud and misrepresentation in the contents of a document if the truth could have been

‘ascertained by reading it. [citation omitted] This rule is subject to the exception that if the party

is ignorant and unwary, his failure to read the document may be excused. [citation omitted]
This exception is, however, very strictly interpreted by our Court. In determining whether a
party can be classified as ignorant and unwary, an individual’s education, business experience
and intelligence are all-considered.” Burwell'v. South Carolina Nat’l Bank, 288 S.C. 34, 39-40,
340 S.E.2d 786, 789-790 (1986). Given the five and a half pages setting forth Abruzzo’s alleged
extensive education, professional and -business experience, accolades and accomplishments,

including his current employment at a major law firm, he can hardly claim he is uneducated or

unwary. Although he states repeatedly that the document was presented with.only the signature

line showing, which is demonstrably.false, he does not assert either that he ever asked to read the
rest of the-document and/or that anyone associated with Southern Charm refused to allow him to
read the entire agreement before signing. Any undesired outcome that results from Abruzzo’s

purpofted failure to careful‘l}'l‘ read the three-page document he was signing,‘is of his own making

and does not constitute grounds either for not enforcing or for rescinding the arbitration

agreement. Nor does he adeqlilat.ely. alle.ge any other basis, such as fraud, duress or
unconscionability, to sét aside the parties’ arbitration agreement.

vaen if the arbitration agreement was not enforced, the Release and Arbitration
Agreemehf still .requires diémissal éf Abruzzc‘)’s'clai.ms because it requires exclusive venue in

New York, and with respect to any court proceedings, in the appropriate New York state or

i
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federal court only. Thus, Abruzzo has expressly waived his right to file this lawsuit in South
Carolina state court. Because Abruzzo agreed to arbitrate all of his claims in this lawsuit in New
York and agreed to exclusive jurisdiction of all court proceedings in the appropriate state and
federa} courts in New York, this Court is an improper venue for this lawsuit. Therefore, the
Defendants respectfully request that the Court grant their Motion to Dismiss Abruzzo’s
Amended Complaint and for an Order Compelling Arbitration or, in the alternative,b grant their
Motion to Dismiss Abruzzo’s Amended Complaint for having been filed iﬁ an improper venue.
This Motidn is based on the referenced Exhibit 1 and affidavits of Aaron Rothman (Exh.
:4) and Samantha H. Davenport (Exh. 5), and may be supplemented by memoranda and/or
additiohél affidavits in support that may be served on counsel for Abruzzo prior to the date of the

hearing on this motion.

'MCANGUS GOUDELOCK & COURIE, L.L.C.

. S/James D. Smith. Jr. ‘
JAMES D. SMITH, JR. (SC Bar No. 16179)
jsmith@mgclaw.com
DANIELLE F. PAYNE (SC Bar No. 73142)

- danielle. payne@mgclaw.com
HELEN F. HISER (SC Bar No. 76124)
helen.hiser@mgclaw.com
Post Office Box 650007 .
735 Johnnie Dodds Blvd., Suite 200 (29464)
Mt. Pleasant, South Carolina 29465
Telephone: (843) 576-2900
Facsimile: (843) 534-0605

IATTORNEYS FOR DEFENDANTS

June 22, 2020
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EXHIBIT 1

APPEARANCE RELEA‘SE*;;VG‘LUNTARY‘ PARTICIPATION, AND ARBITRATION AG REEMENT

This‘is-an-agreement between myself anid. Haymaker Media, Ine: (including its licenseeés; sticcessors:and assigns;, and each of théir
respective parents, subsidiaries, agents and affiliates; and- each.of their respeetive-offi icers, directors, shareholders; emplm ces, agents;

-and representatives){colectively.-“Producer”). -In.exchange for the opportunity to be part of the program currenily utled *Southern

Charm™{the “Program™), I'agreeto the following:. %

1. I irrevocably: grant.to Producer the fight to record and photograph ine and to use'my naie, likeness, voicé; information or
comments about-me, and any mterial that | contribute (collectively, the “Materials™) in connection-with the Program: th
productions. 1 further-grant'to Producer.and-any programming service.orother platform of NBCUniversal Media,. LLC (Network™) and
its advertisers the right to.use the Materials throughout the universe, in perpetuity, in any and all.media how known and hereafter
devised, iri any mannér..incliding in ¢onnection with advertising m;'rchag)chs}ng~ arid publicity for the Prograin (the “Promotign$™):

2, | agree that Producer- shaﬂ own'all 'of the rights'to the Materials;-and that.the Matérials will beia “work for: hire” by me for
Producer. 1-assign and transfer anv rights, including copyright, I may have.in the'Materials to'Producer. | waive the:exercise:of any

" *moral rights,” “droit:inoral,” and" ‘any analogous rights; in.any. jurisdiction of the world, which I may have. I waive any right'to object

to.any use:(including ariy editing/dubbing/fictionalization) of the Materials by Producer-or Network for any'reason, 1 also.waivé my
tlaimsto any roy‘;lues relating to-th¢ use of any miisic pcrformcd or' éontributed by me (including, withodt limitation, 28y applicable

. copynaht publicperformance; mechanical and: ‘synchfonization royaltics).

3. Irepresent and warrani that | am mentally, physically, and emotionally able to participate in.the Program:and have the right
and: authcmv to enter into, Tully perform obhgauons and grantall rights-in this. Agreement. My pamcnpanon is'not restricted by ner
shall it caiise me to be:in breach of any-other agreements to which 1 am a party, | agree to participate in connection with tlie production.
of the Program and related niaterials on such dates and at such locations as Producer shall designate..

4, I represem and: warrantithat | have not: {a) given-anyone associated wnh the Program anything of value to‘arrange-my
appearance in.the Progranm:or the Promotions or: (b) accepted anythmo of value to promote: any product service or venture on air in the
course:of my pmxupanon in.the Program, and I understand that such acts may-be a federal offense. Furthermore, 1 shall.not'mentien or
"plllé any product: Service, ventare, -0 fthmo on the Program without. approval of Produceérand/or Network,

5 1 any not curreitly, nor do 1 Lurreml), intend 1o°be, acandidate for public office,, .and l agree that ifthete is-any. change in this

_representation prior to:the initial exhibition of the Program inwhich I appear, b will immediately notify Susanna Zwerling.at

susanna:zw erhnm’i(\nbcum com: Becoming a candidate before or around the time:of the initial exhibition of the Program- ‘may under
cernm circumstances have leg,al 1mphcatmns on‘the; s:\inbuor 5 abnln) to-exhibitthe: Program.

6. 1 will not be paid forany and all 6f the: rl“hls listed.in thxs Aureemem and waive-any right I may haveto.any compensation. |
acKknowledge: and | ‘agreé.thdt a-sighificant element’ of the consideration | am reccwm" under this Agréementis the opporiunity: for
publicity that ] will. receiveé if Producer includes the Materials in‘the Pros,ram ot in‘the Promotions: 1 agree that 1 am:a.voluiiteer and
not an: emplovec of Producerand 1 am-not entitled to any emplovmcnt benefits.. Producer has.no obligation to. me'and is under no:

-obligation 1o use the Materials. If] receive. any! tth of value;i in connection with the Prograny,.] shall be responsible:for all taxes.and

other obligations that arise.

7. | shall not pamc:pate in‘any unscnpted reahtv—based progranm, from the d'zte ofth;s Agreement throuch 6.months dfter the
date- oflhe initial evhlbmon ofthc f'nal eplsode ofthe !ast ccycle inwhich | participated.

8. | undcrstand ihat' I or other parues nay- commum;ate private, factual, or fictional information about myself:that 1 might find
humiliating or enibarrassingorthat i§ defamatory, d;spamyn" orunfavorableand that the depiction of such. infory ion may portrdy
me ina falsé light. | consent 1o the inclusion of this information in the Prograni and the exploitation-of-thé Material§ everi to the extent
such mglusmn might cherwlsc consututc an acllonab!e Toft.

Q. For-dramatic or creative purposes, Producerand N etwork may make misrepresentations-to:me; related to.any and-all topics.

. prior’to and durmo the course:of my pamcupanon 1 .cohsent to, and'assume all risks of. such.acts and omissions: regardless of whether

they. may infringe upon my rights or give rise tg a clainiy.

10 : lfrcqucstcd bv Producu | dgrec to cxccutc i lomnon agreeniéut, which-shall grant :"roducer and’ Networ ' the right {(without
limitation) toenter upon ‘and use my home for the purpose of pliotographing, filining and' récording the Program, 4s funhcr detailed in
such location:agreement. Further, ifrequesied by Producer, | agree to-use; reasonable, good faith efforts to assist Producer in Oblamlnu
appearance releases from: my famllv friends, employees and.any-other individualsin my life; in.connection with the Program.
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il 1 consent to Producer and Network recording my actions and statements via concealed or hidden cameras and audio devices
throughout the filming locations, including in areas in which a person might have a reasonable expectation of privacy.

12. CONFIDENTIALITY AND PUBLICITY. All publicity in connection with the Program is under the sole control of
Network and subject to the following terms and conditions of confidentiality and publicity:

(a) 1 shall not disclose any information or materials about Producer, the Network, this Agreement, the Program, its
participants, location{s), events, and outcomes, that | learn from my Program participation (collectively, the “Confidential
Information™), unless such Confidential Information is specifically disclosed in the Program exhlbmon lf ever. My confidentiality
obligations shall continue in perpetuity or until terminated by Network in writing.

(b) Except as requested by Producer or Network, | shall not (nor shall anyone on my behalf): (i) discuss with any third party
the Program, my participation in the Program, or make negative statements about or otherwise disparage any of the Released Parties (as
defined in paragraph 17), except that I may make incidental, non-derogatory. mention that | participated in the Program (i.e., “I was on
Southern Charm.”) only after Network has announced or exhibited my appearance in the Program or a new cycle, or (ii) advertise,
promote, or-make any commercial use of either my Program participation, or any of Producer’s or Network’s names, logos, trade
names or trademarks. ’

(c) Any breach by me of any of these confidentiality and publicity provisions would cause Producer and Network irreparable
injury and damage that cannot be reasonably or adequately compensated by damages in an action at law. 1 agree that Producer and
Network will be entitled to injunctive and other equitable relief (without posting bond) to prevent or cure any such breach or threatened
breach. | also recognize that proof of damages for any such breach will be costly, difficult, and inconvenient to ascertain. Accordingly,
1 agree to pay Producer and Network the sum of $500,000 per breach plus disgorgement of any income that | may receive in connection
with any such breach as liquidated damages.

13. 1 authorize Producer and Network to investigate, access, collect, and use for any purpose whatsoever, information about me
and any of the statements made by me in this Agreement or otherwise in connection with my participation in the

Program. Additionally, any such information may be disclosed publicly, used. broadcast, distributed, advertised, promoted or
otherwise exploited as part of the Program or otherwise.

14. | agree not to infringe upon or violate the rights of any other person or entity, not to cause or threaten injury or harm to any
person or property, and that | shall abide by all applicable laws, rules, and regulations. I agree that Producer has the right, but not the
obligation, to use the means it deems necessary to preserve order and the safety of myself and other pamcnpants I acknowledge and
accept all risks to my person or property arising from my participation in the Program, including those arising from my interactions

with other participants in the course of my participation in the Program.

15. I understand and freely consent to participating in activities in connection with the Program that may be hazardous, dangerous,
and may expose.me to physical. emotional, and mental stress or injury. | accept and assume any and all risks, hazards and dangers
regardless of whether they are explicitly detailed in this Agreement, and the walvers releases and indemnities that | have executed or

- may execute apply to all such risks, hazards and dangers.

'16. . NO REPRESENTATIONS OR WARRANTIES BY PRODUCER. Producer has made no
representations or warranties of any kind regarding my or others® qualifications, ability or fitness to

. participate in the Program, and the waivers, releases and indemnities contained in this Agreement and any
other Agreement that I have executed or may exécute in the future related to the Program expressly apply
to my participation in or presence around any such activities or persons.

17. RELEASE, AGREEMENT NOT TO SUE AND INDEMNITY. To the maximum extent permitted by law, I (on behalf
of myself and my heirs, executors, agents, successors or assigns) agree to release from liability, never sue, and bring no
proceedings of any kind against Producer, Network, and/or any of their parents, subsidiaries, assignees, licensees, affiliates or
anyone associated with the Program (the “Released Parties”) for any claims, actions, damages, losses, costs, expenses or causes
of action whatsoever that in any way relate to this Agreement, my participation in the production of the Program, or the
creation, use, or exhibition of the Materials, the Program or the Promotions, on any legal theory (including, without limitation,
failure to.adequately compensate me, infliction of emotional distress, personal injury, rights of privacy and publicity,
defamation, or false light), regardless of whether caused by the negligence or willful misconduct of the Released Parties
(collectively, the “Released Claims”). 1 will defend and indemnify the Released Parties from any Released Claims and any
breach or alleged breach by me (including breaches by me of this paragraph 17) relating to this Agreement. I shall be liable for
any attorney fees and costs incurred by the Released Parties in connection with any claim or lawsuit I may bring in violation of
this Agreement.
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18. [ acknowledge that there is a possibility that after the execution of this Agreement, | may discover facts or incur or suffer
claims which were unknown or unsuspected at the time of execution, and which if known by me at that time may have materially
affected my decision to execute this Agreement. | agree that by reason of this Agreement, and the releases contained in the preceding
paragraphs | am assuming any risk of such unknown or unsuspected facts and claims.

19. MEDIATION & ARBITRATION. WHERE ANY DISPUTE IN CONNECTION WITH THIS AGREEMENT
ARISES, THE PARTIES AGREE TO FIRST TRY TO RESOLVE SUCH DISPUTE THROUGH CONFIDENTIAL
MEDIATION. IF MEDIATION IS UNSUCCESSFUL, THEN ALL DISPUTES, INCLUDING THE SCOPEOR
APPLICABILITY OF THIS AGREEMENT TO ARBITRATE, SHALL BE RESOLVED BY FINAL AND BINDING
ARBITRATION ADMINISTERED BY JAMS OR ITS SUCCESSOR (“JAMS") IN ACCORDANCE WITH ITS
STREAMLINED ARBITRATION RULES AND PROCEDURES (COLLECTIVELY, “JAMS RULES,” HARD COPIES
PROVIDED UPON REQUEST). THE JAMS RULES FOR SELECTION OF MEDIATORS AND ARBITRATORS WILL BE
FOLLOWED, EXCEPT THAT ANY MEDIATOR WILL BE (I) LICENSED TO PRACTICE LAW IN NEW YORK, OR (1l)
A RETIRED JUDGE. UPON THE CONCLUSION OF ANY ARBITRATION PROCEEDINGS, THE ARBITRATOR
SHALL RENDER FINDINGS OF FACT AND CONCLUSIONS OF LAW AND A WRITTEN OPINION SETTING FORTH
THE BASIS AND REASONS FOR ANY DECISION REACHED. ALL SUCH PROCEEDINGS WILL BE CONDUCTED IN

- THE CITY OF NEW YORK. MY AGREEMENT. TO MEDIATE ANY AND ALL DISPUTES SHALL EXTEND TO THE

RELEASED PARTIES. | AGREE THAT GIVEN THE UNIQUE NATURE OF THE ENTERTAINMENT INDUSTRY, AND
THE IRREPARABLE DAMAGE TO PRODUCER, NETWORK AND THEIR LICENSEES THAT WOULD RESULT FROM
DELAYING OR PREVENTING THE EXHIBITION-OF ANY PROGRAM PRODUCED HEREUNDER, 1 MAY NOT SEEK

'OR OBTAIN INJUNCTIVE RELIEF IN CONNECTION WITH THIS AGREEMENT.

20. Governing Law. Without regard to the conflicts of law provisions, New York law shall govern the entire relationship between
the parties, including, but not limited to, any breach of contract, tort or other claims relating to this Agreement or my appearance on the
Program. The parties submit to the in personam jurisdiction of the Supreme Court of the State of New York located in New York
County and the United States District Court for the Southern District of New York, and waive any objections thereto.

21. I acknowledge and agree that, regardless of any assignment of this Agreement, each of the Released Parties is an express
intended third party beneficiary of this Agreement, including, without limitation, with full standing to enforce each, every, any and all
of its provisions as if it was an express party thereto. Producer may license, assign, and transfer this Agreement and any or all rights
granted by me to Producer under this Agreement to any person or entity. : :

22 This is the entire agreement between Producer and me, and it supersedes all prior oral or written communications. 1 am not

- relying on any promise or statement, express or implied, that is not contained in this Agreement. The illegality, invalidity or

unenforceability of any specific provision shall in no way affect the remainder of this Agreement. This Agreement cannot be
terminated, rescinded or amended, except by a written agreement signed by both Producer and me. It may be executed by original,

" facsimile or electronic signature: | shall execute any documents, and do any other acts that are necessary to evidence. effectuate or

protect any of the rights granted by me or support any of the representations or warranties made by me.

I_HAVE HAb AMPLE OPPORTUNITY TO READ THIS ENTIRE AGREEMENT, HAD AN

- OPPORTUNITY TO REVIEW THIS AGREEMENT WITH AN ATTORNEY OF MY CHOICE, AND

HAVE IN FACT READ THIS AGREEMENT. ‘| UNDERSTAND THAT I AM GIVING UP LEGAL
RIGHTS IN THIS AGREEMENT, INCLUDING, WITHOUT LIMITATION, MY RIGHT TO FILE A
LAWSUIT IN COURT OR TO BRING A CLAIM IN CONNECTION WITH THIS AGREEMENT.

T V5 V) sz/-20-2)

Print Name: (%@fé /gé/"(/bw o Date of Birth- ) .
Address:_36 / ()/MW )fp ,572‘./)90 Loc S L, A 3—38/

- For verification purposes only pursuant to 18 U.5.C. §§ 2256 et seq.




If participant is under 18 years of age: If participant is under 18 years of age: The undersigned represents and warrants that they are
the parent(s)/guardian(s) having sole and complete legal custody, care and control of the above-named minor and give permission for

~ such minor to enter into this Agreement. I have read and fully understand this Agreement and expressly approve of, and consent and
agree to the minor’s execution of the Agreement and his/her undertakings and obligations in the Agreement and will not revoke consent
during the minority of the minor. I affirm all representations and warranties made in this Agreement and guarantee the performance of
this Agreement by the minor and represent and warrant that the minor will not disaffirm the Agreement at any time during or after
minority. I release, discharge and indemnify the Released Parties from all liability, damages, and claims made by or on behalf of the
minor arising out of or in connection with the minor’s participation in the Program or relating to the subject matter of this Agreement
and this parental consent (other than as may be expressly provided for in the Agreement), including but not limited to negligence and
all other released claims identified in paragraph 17 of this Agreement.

Signature of Parent or Guardian: Date: Phone:

Print Name of Parent or Guardian: Date of Birth-:

Address:

Si_gnature of Parent or Guardian: Date: - Phone:
- 156 -
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BRAVO MEDIA PRODUCTIONS LLC;
HAYMAKER MEDIA, INC;
NBCUNIVERSAL MEDIA, LLC;

EXHIBIT 2

AFFIDAVIT OF MORGAN MILLER

STATE OF SOUTH CAROLINA )
y IN THE COURT OF COMMON PLEAS
COUNTY OF CHARLESTON )
JOSEPH ABRUZZO, ;
) Civil Action No. 2020-CP-10-472
Plaintiff, )
)
VS. )
)
)
)
)

COMCAST CORPORATION; CRAIG

CONOVER; CHELSEA MEISSNER; AND
MADISON LECROY, '

Defendants

- PERSONALLY APPEARED BEFORE ME, the under31gned ‘Morgan Miller, who, after
bemg duly sworn, deposes and states:
1. I am over the age of eighteen (18) and competent to testify about the information

contained in this Affidavit.

2. I served as the Executive Producer for Season 6 of the television show Southern
" Charm, set in Charleston, South Carolina.
- 3. In my role as-Executive Producer for Season 6 of Southern Charm, I was in contact

.l;

with cast member Kathryn. Dennis regularly

. Kathryn Dennis was free to date whomever she chose.” When Kathryn Dennis began
. dating - Plaintiff Joseph Abruzzo, he was not required or pressured by any of the

Defendants or, to my knowledge, anyone else to appear on the show Southern
Charm.

5. Plaintiff Joseph Abruzzo could have pursued a romantic relationship with Ms. Dennis

without appearing on the show Southern Charm.

~ 6. Neither I nor any of the other Producers of the show Southern Charm had any

discussions with Plaintiff Joseph Abruzzo prior to his dinner date with Kathryn

- Dennis; instead, all discussions _about,appearing on the show were between him

and Ms. Dennis.

7.-Plaintiff Joseph Abruzzo knew prior to coming to Charleston, South Carolina for the

&. On

dinner with Kathryn Dennis that it would be filmed, and he appeared eager to
participate in the filming.

October 30, 2018, Plaintiff Joseph Abruzzo signed the Appearance Release,
Voluntary Participation, and Arbitration Agreement without incident or any
pressure from any of the Defendants or anyone else. I do not recall providing any
assurances to Plaintiff Joseph- Abruzzo about how he would or would not be
portrayed on Southern Charm and I am unaware of any Producer giving him any
such assurances. The Producers of Southern Charm do not typically provide such
assurances to volunteer participants. The Appearance Release, Voluntary
Participation, and Arbitration Agreement was handed to Plaintiff Joseph Abruzzo
turned to the first page; it would have been highly unusual to hand such an
agreement to a potential participant turned to any other page, and I do not recall
ever having done so.

9. Plaintiff Joseph Abruzzo had adequate time to review the Appearance Release,

Voluntary Participation, and Arbitration Agreement, and took time to review each
page before he signed it. He asiletf about the provision in Paragraph 5 of the



Appearance Release, Voluntary Participation, and Arbitration Agreement that
concerns whether he is or will become a candidate for public office, which
appears on page 1 of the Agreement. His concern was addressed at the time.

10. Plaintiff Joseph Abruzzo did not question any other provisions in the Appearance
Release, Voluntary Participation, and Arbitration Agreement. Had Plaintiff
Joseph Abruzzo raised any other issue with the Appearance Release, Voluntary
Participation, and Arbitration Agreement, it would have been flagged .and
addressed prior to filming.

11. If Plaintiff Joseph Abruzzo had declined to sign the Appearance Release, Voluntary
Participation, and Arbitration Agreement, his dinner date with Kathryn Dennis
simply would not have been filmed.

12. Attached to this Affidavit as Exhibit A is a photograph taken of Plaintiff Joseph
Abruzzo immediately after signing the Appearance Release, Voluntary
Participation, and Arbitration Agreement. The Producers of Southern Charm
routinely photograph participants immediately after they sign an appearance
agreement so that they can readily identify participants later if needed.

FURTHER, AFFIANT SAYETH NAUGHT. //W

Morgan Miller

Pursuant to the South Carolina Supreme Court’s April 22, 2020 amended Order
concerning Operation of the Trial Courts During the Coronavirus Emergency, I certify that
the foregoing Statements made by me are true. I am aware that if any of the foregoing
statements made by me are willfully false, I am subject to punishment by contempt.
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EXHIBIT 4

STATE OF SOUTH CAROLINA
INTHE COURT OF COMMON PLEAS
COUNTY OF CHARLESTON

JOSEPH ABRUZZ0,
Civil Action No, 2020-CP-10-472
‘Plaintiff,

o

Vs, AFFIDAVIT OF AARON ROTHMAN
BRAVOMEDIA PRODUCTIONS, LLCG;
HAYMAKERMEDIA, INC;
NBCUNIVERSAL MEDIA, LLC;
COMCAST CORPORATION;.CRAIG
CONOVER; CHELSEA MEISSNER; AND
MADISON LECROY,

St
N’

Defendants.

P&RSONALLY APPEARED BEFORE ME, the undersigned, Aaron Rethman, who, afler

being duly sworn, deposes'and states:

1, 1 am over the age of cighicen (18) and competent 1o lestify about the
information contained in.this Affidavit.

2 1 have a fifly percent (50%) ownership intercst in Haymaker Content, Inc.
(Haymaker), and 1.had this same Gwnership interestin Haymakcr when Joseph Abruzzo signed
an Appeatance Release. Yoluntary Participation. and Arbitration. Agrecnient (“Release and
,Arbmanon Agreement”) on or about October 30, 2018, which is referenced as Exhibit 1.

) 3. Exhibit 1 is a true and correct copy of the Releasé and Arbntrauon Agreement
) stg,ned by Joseph Abruzzo, is'kept in Hnymaker s orcimaxy course of business,. andi is inthe same
or substantially samie condition as i was in when Platntiff Joséph Abruzzb signed it.

4. By dc(‘mmg “Released Parties” in Paragraph 17 of the Release and Arbitration
Agreement 1o include “anyone associated with the Progrém,” the named individial defenidants
who were part of the cast of Southern Charm during the relevant time Aare express intended third
party beneficiaries of the Release.and Arbitration Agreement,

‘FURTHER, AFFIANT: SAYEmNAUGH'? -
f? 3
7

A?’mnWan éf /

Pursuant to the South Carolina Supreme Coart’s April 3, 2020 .Order coneerning
Operation of the Trial Courts During ‘the Corenavirus Emergeney, 1 certify that the
foregoing statements made by me are true. I .am aware that if any of the foregoing
statemients made by mie are willfully false, Tam subject to pumshment by contempt.

- 160 -




EXHIBIT 5

STATE OF SOUTH CAROLINA
IN THE COURT OF COMMON PLEAS
COUNTY OF CHARLESTON

JOSEPH ABRUZZO, o
€ivil Action No, 2020-CP-10-472
Plaintiff,

AFFIDAVIT OF
SAMANTHA H. DAVENPORT

VS,

BRAVO MEDIA PRODUCTIONS, LLC;
HAYMAKER MEDIA, INC,; '
NBCUNIVERSAL MEDIA, LLC;

- COMCAST CORPORATION; CRAIG
CONOVER; CHELSEA MEISSNER,;
AND MADISON LECROY,

Defendants.

PERSONALLY APPEARED BEFORE ME, the undersigned, Samantha H. Davenport,
who, after being duly sworn, deposes and states:

1. - Tam over the age of eightf;.en (18) and Aeom;‘jetent to testify about the information
contained in this Affidavit.

2. I am Senior Vice Prcsideﬁ_[, Leéul Affairs, Cable Entertainment, for
NBCUniversal Media, LLC. 1 have‘ becp employed by NBC?Univéféal Média, LLC for more
than ten years. 1 am responsible for. ‘?&ﬂ! adviéé and counsel, on behalf of NBCUniversal,
Media, LLC and Bravo Media Productions LLC, in cﬁnﬂectio‘n with the development, production
and exhibition of Southern Charm. | | ‘

3. I understand that Plainfiff }.l‘oseph Abt;uzzo signed an Appearance Release,
‘on or about October 30, 2018, which is

Voluntary Participation, and Arbitration Agreei

- referenced as Exhibit 1 (the “Release and Arbitration Agreement™).

3. NBCUniversal Media, LLC is expressly defined as a “Released Party” in

Exhibit 1.
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4. NBCUniversal Media, LLC is indirectly owned by Comcast Corporation, a
_publicly held corporation and a defendant in this case. Thus, as NBCUniversal Media, LLC’s
parent company, Comcast Corporation is also defined as a “Released Party” in Exhibit 1.

5. Bravo Media Productions LLC is a defendant in this case and is party to a

production services agreement with Haymaker Media Inc., dated March 12, 2013 relating to the .

production of Southern Charm. Bravo Media Productions LLC is indirectly owned by
NBCUniversal Media, LLC. ‘Thus, as a subSidiary of NBCUniversal Media, LLC, Bravo Media

Productions LLC is defined as a “Released Party” in Exhibit 1.

FURTHER, AFFIANT SAYETH NAUGHT.

Samantha H. Davenport

Pursuant to the South  Carolina Supreme. Court’s April 3, 2020 Order concerning
Operation of the Trial Courts During the Coronavirus Emergency, I certify that the
foregoing statements made by me are true. I am aware that if any of the foregoing

statements made by me are willfully false, I am subject to punishment by contempt.
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STATE OF SOUTH CAROLINA
IN THE COURT OF COMMON PLEAS
COUNTY OF CHARLESTON
JOSEPH ABRUZZO,
Civil Action No. 2020-CP-10-472
Plaintiff,
Vs.

DEFENDANTS’ MEMORANDUM IN
SUPPORT OF MOTION TO DISMISS
PLAINTIFF’S COMPLAINT AND FOR

BRAVO MEDIA PRODUCTIONS LLGC;
HAYMAKER MEDIA, INC.;

N N N N N N N N N S N N N N S N N’

NBCUNIVERSAL MEDIA, LLC; ORDER COMPELLING
COMCAST CORPORATION; CRAIG - ARBITRATION
CONOVER; CHELSEA MEISSNER; ' :
AND MADISON LECROY,

Defendants.

Defendants Bravo Media Productions LLC, Haymaker Media, Inc., NBCUniversal

Media, LLC, Comcast Corboration, Craig Conovgr, Chelsea Meissner, and Madison LeCroy,
(jointly “Def'enkdants”)1 by and through their undersigned attorneys submit the following

memorandum of law in suppbrt of their Motion to Dismiss Plaintiff’s Complaint and for Order

Co'mpe‘llingv Arbitration (“Motion to Dismiss”).  Plaintiff Joseph Abruzzo (“Abruzzo” or

“Plaintiff”) filed a Complaint and Summons on January 28, 2020 in the Charleston County Court

of Common Pleas.? Defe_ndants filed their Motion to Dismiss on May 12, 2020.

. Southern Charm (refefitéd to hereinAinterchangéably as “Southern Charm,” “the show” or

“the Program”) is a hit unscripted reality show that features the professional and personal lives of

| Where necessary for clarification, Defendants Bravo Media - Productions LLC, Haymaker
Media, Inc., NBCUniversal Media, LLC, and Comcast Corporation are referenced herein as the

~ “Corporate Defendants,” and- Craig Conover, Chelsea Meissner, and Madison LeCroy are

referenced herein as the “Individual Defendants.”

? Plaintiff served the Defendants on-different dates ranging from March 13, 2020 to April 13,
2020. Pursuant to the April 3, 2020 Order of The Supreme Court of South Carolina addressing
Operation of the Trial Courts During the Coronavirus Emergency, “the due dates for all trial
court filings due on or after the effective date of this order are hereby extended for thirty (30)

_days.”
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various Charleston residents “and reveals a world of exclusivity, rﬁoney and scandal.” The show
has been airing nationally and internationally since 2014. Plaintiff Abruzzo—a highly educated,
credentialed former Florida Congressmaﬁ, who resides in Florida and currently works at a major
law firm in Florida—pursued a romantic relationship with one of the main cast members on
Southern Charm with full knowledge that the show wés filming its sixth season at the time.
Plaintiff agreed to be a voluntary participant on the show, and concedes thaf, prior to being
filmed, he signed a voluntary participant agreement and .release that contained a broad and
enforceable arbitration agreement and also specified exclusive venue in New York. He now asks
the Court to override South Carolina’s and New Yo;k’s strong presumption in favor of enforcing
arbitration agreeAments based on allegations that he only signed the agreement in order to be a
good boyfriend and because the agreement was allegedly handed to him flipped to the third page.
" Even accepting them as true solely for the purpose of this motion, Plaintiff’s allegations fall far
- . short of establishing a basis to override the express terms of the parties’ agreement. Thus, for the
' reasons éet'fo'fth. in more detail beiow; Plaintiff’s Cdmplaint sﬁould be dismissed.

- BACKGROUND

1. :Plaintiff’s Complaint.

 The Compla'int' details at l'ength.Plairitiff’s 'education, background in public office in
Flofida, and work 'i_n‘ goverpmént .,r‘el‘ations. After g'.revld.uatmgv if_rom .Lynn University with a
Bachelors of Arts in. International Communications and a Minor in InterﬁatiOnal Business,
Abruzzo ser'\}ed in the U.S. '.Co'a'st Guird Reserve and then was elected to the Florida House of
Representatives. Abrl;zzo,served_in Various positioﬁs aﬁ_d, bloar’d_s.,i including but not limited to the
Finance and Tax Counsel, the Economic Affairs Committee, the Business and Consumer Affairs

Subcommittee-and has been a member of the Insurance, Business and Financial Affairs Policy
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Committee, the Economic Development & Community Affairs Policy Counsel, the Finance and
Tax Counsel and the Government Operations Appropriations Committee. Abruzzo presided over
Palm Beach County Consumer Affairs cases involving alleged unfair and deceptive business

practiceé. He alleges he received numerous awards and accolades. Abruzzo alleges that he has

- worked as a federal lobbyist for the Chesapeake Petroleum and Supply Company based in

Gaithersburg, Maryland for multiple years, for which service he was paid $15,000 per month.
Abruzzo alleges he was terminated from that lobbying position “shortly after the airing of the
Southern Charm episodes discussing and featuring Plaintiff Abruzzo in which the Defendants’
[sic] knowingly, falsely and maliciously depicted Plaintiff Abruzzo as a ‘disgraced’ politician,
and accused Plaintiff Abruzzo of being abusive, negatiyely comparing Plaintiff Abruzzo to a
former cast member, Thomas Ravenel, who had recently been criminally charged with assault,
and implying there were nude photos of Plaintiff Abruzzo in the public domain.” Plaintiff
currently is “emplbyed as a director of government relations for a major law firm in Florida.”
(Complaint § 12-29).

Plaintiff alleges that Southern Charm is a “reality” television show that has aired

nationally and internationally since 2014. (Complaint § 31). The Complaint alleges that,

although promoted as a “reality” show, Southern Charm “consists of false conflict and scenarios .

that are fabricated and/or contrived by the Corporate Defendants,” and that cast members “are
directly provoked, encouraged, instigated, and/or orchestrated by the Corporate Defendants, with
the individual cast members agreement, coordination, and cooperation, to elicit drama and
conflict,” in order to promote a storyline. (Complaint ] 32-33). While earlier seasons depicted
the relationship between long-time cast members Thomas Ravenel (“Ravenel”) and Kathryn

Dennis (“Dennis”), Abruzzo alleges the “need -for a new ‘storyline’. for Dennis became
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apparent,” after it was announced that Ravenel would not return to Southern Charrh for the sixth
season. According to Abruzzo, part of that “new storyline [for Dennis] was toi include a new
love interest.” (Complaint Y 34-37).

At')ruzzokalleges he met Dehnis in the fall of 2018 at a Miami Dolphins game, after which
they began a romantic relationship. (Complaint J 40). Abruzzo was aware that he was pursuing
a romantic relationship with a current cast member on Southern Charm while the sixth season of
the Program was being filmed and agreed to be a voluntary participant on the Program. He
alleges that, although the Corpox;ate ‘Defendants wanted him to go on a “guy’s trip,” or to go on a
din'ner date'With Dennis at a “public and crowded restaurant,” he “declined any such outing or
event, and ultimately agreed to a pfivate dinner .at Dennis’s residence in downtown Charleston.”
(Complaint §{ 42, 56). Abruzzo alleges that, pfior to vﬁlming, certain Vefbal representations weré
rﬁade to him about how he Wguld be portrayed on the show. (Complaint 1[1] 49-52). Abruzzo

__“co-nce.:de's "-[hatﬂll;ésig;le-d a .‘ff'lflreel ﬁégé smglespaced fdo-cur'ne‘nt"_’ pfior to ﬁlr.ningy.‘ Abruzzo alleges
_that - he was presented with the do‘cum‘eritu_“turned to the third page,” and was given no timev to
' rééd ‘the ;documént or c¢nsult »wi"th aihi'attomey but, iﬁstead, “was.forCed to sign as he was sitting
:dc;wn_ to dAihnér'.inth Déﬁnis‘fdr ﬁlming.” bAbl‘ll._l.ZZO asserts t.hé‘tDenr‘lis “iyﬁplore[ed] him to be on
_the show,” and that he was under pressure from both Dennis and the Corporate Defendants “to’
* participate in the filming of ‘thé'dinner” and “to begin filming” because “it would be a great thing
for” Dennis. (Complaint § 41, 53-55). The Complaint then sets out the purported dialog of the
dinner as" depicted on Southern Charm, asserting that there was no conflict between him and
- Dennis, and that the Defendants did'not “state, suggest, or imply that he would be portrayed in a

negative and/or false light.” (Complaint § 56-57).
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Abruzzo alleges that the relationship between himself and Dennis ended in early 2019,
and that the Corporate Defendants “later falsely claim[ed] that Dennis ended the relationship
with Plaintiff Abruzzo as a result of the concern expressed by other cast inembers about Plaintiff
Abruz_zo,’f which claim Plaintiff asserts is fal;e and was “designed and intended to defame,
disparage, and/or portfay Plaintiff Abruzzo. as an unsafe, corrupt, abusive and)or otherwise
unsavdry individual in order to preserve‘ and further Dennis’s storyline on the show.”
(Complaint 9 44, 63).

In particular, Abruzzo asserts that false statements were made about him in episode three

of Southern Charm “in order to further the storylines” for the Program, including a statement by

~ Defendant Conover to the effect that Plaintiff is ““a disgraced politician in Florida’ and ‘He’s not

runhiﬁg for re-election becaﬁée of. his 4divor.ce.v Hié wife v-is acéhsing him of being physically
abusive.”” Pufsﬁant to the Cofnplaint, these statéments were-Aelicite>d by Defendant Meissner,
who was “prompted and/or - encouraged. by” the Corporate Defendants for the purpose of
disparaging, defaming and otherwise portraying him “in a false light in order to create and
further the storylines involved in Southern Charm.” (Complaint {9 46, 47).

Abruzzo alleges that, in an episode following his dinner date with Dennis, Defendants
LeCroy and Meissner, along with other individuals, falsely stated there were nuéle photographs
of Plaintiff in the public domain. The Complaint alleges that certain cast members discussed
photographs of Plaintiff, which had been posted by third parties unrelated to Defendants, were
“googled” by the cast members and were publicly available at the time of filming. The
Complaint also notes that a photo of Abruzz‘o is shown on the screen with “the image blurred at
the bottom of his torso.” Plaintiff alleges the conversation was prompted and/or encouraged by

the Corporate Defendants “in order to falsely state or imply nude photos or photos in which
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Plaintiff Abruzzo’s penis or ‘pecker’ exist and are in the public domain to be viewed simply by a
Google Search,” and that the blurring of the bottom of the photograph was malicious and was
intended to imply falsely that “photos of élaintiff Abruzzo’s genitals exist and are in the public
domain ...” (Complaint Y 58-62). |
Abruzzo alleges that -all of the purportedly false statements about him were made on
Southern Charm either in order to further a storyline and “create dramatic material for
consumption by the viewers of the ‘reality’ show Southern Charm in the United States and
_ worldwide,” (Complaint Y 44, 46, 47, 59, 66, 67),.or “to defame, disparage, or otherwise harm
the Plaintiff.” (Complaint Y 44,46, 47, 59, 62-65). As a result of these statements and other
actions alleged to have been taken by Defendants, Abruzzo asserts ten causes of action in the
Complaint. First, in his Outrage/Intentionai Infliction éf Emotional Distress cause of action, and

“referencing the conduct “alleged above,” Abruzzo alleges that the Defendants’ “words, acts,

- and/or willful omissions intentionally.inflicted severe emotional stress” on him. (Complaint

1969-71). - -

| Next, in his Fraud- and Constructive Fraud causes of action, Abruzzo asserts that
statements “made by: the Corporate Defendants immediately prior to the filming of Plaintiff
Abmzzo were false and materiél,?? that‘ the statements were knowingly - false, and’ that ‘he had a
- right to 'rely'qn and did rely on the false statements. (Complaint § 72-83). Plaintiff’s Negligent
-'Misrepresentation cause of action also alleges false representations were made to him prior to
filming, on which he “justifiably relied.” Abruzzo asserts that the Corporate Defendants “had a
_pecuniary. interest in making the false statements,” and that they owed him a duty of care to

convey‘truthful information to Plaintiff, which they breached. (Complaint §Y 84-90).
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Plaintiff’s Fraudulent Inducement cause of action alleges that the Corporate Defendants
knowingly made false and material statements to him prior to the “presentation of the three page
release for Plaintiff Abruzzo’s signature,” and that he had the right to rely on those statements.
(Cofnplaint 99 91-96).

Plaintiff’s Civil Conspiracy cause of action alleges the Corporate Defendants and the
Indi.v.idual Défendants conspired amongst themselves “for the primary purpose of injuring
Plaintiff’ Abruzzo,” which conspiracy was furthered by the “statements described herein, along
With the public dissemination and broadcast of the Southern Charm episodes which discuss,
describe, a[njd/or depict Pléintiff .. .’f (Complaint §97-112).

Plaintiff’s Defamation cause of action is also based on “the statements described” in the
Complaint, which he alleges were “pﬁblished with actual fnalice.” (Complaint §§ 102-105).

o Plai'nt,iff alleges a -Violation of _the-r Southv. Caroiina Unfair Trade Practices - Act
(“SCUTPA”) based on represéht_’ett__idns purportedly made to him and others who appear “on

Southern Charm who . ar.é. not. regular».cast- members, and the portrayal by the Corporate

 Defendants ',Qf. all 'p_'eréo,ns, scenarios, conflicts, and storylines of persons appearing on Southern

9%

Charm as - ‘reality,”” which Abruzzo alleges “are intended to deceive and in fact have the
tendency to deceive.” (Complaint ] 113-119).

Plaintiff’s Negligence caus:ev of action al.leges that “[u]nder-the circumstances stated
herein, the Corporate Defendants dwed’% him a duty to, among other things, “net use or alter
Plaintiff Abruzzo’s imag'e‘; appéarance, portrait in derogation of his rights,” which they breached
based on the “conduct ... as described above,” causing him harm. (Complaint §{ 120-125).

Finally, Pléintiff” s Unjust Enrichment cause of action alleges that he .“has conferred a

benefit upon Corporate Defendants and individual cast members by virtue of the Defendants
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usage and self-serving alteration of his image, portrait and appearance.” Plaintiff alleges “[i]t
would be inequitable for any of the Defendants to retain the benefits conferred upon them by
using Plaintiff Abruzzo’s image, portrait and appearance without paying fair value” for the same.
(Complaint q 126-132).

Plaintiff seeks actual or compensatory damages of at least $10,000,000.00 dollars, treble
- damages under the SCUTPA, punitive damages and costs and fees.

2. The Appearance Release, Voluntary Participation, and Arbitration Agreement.

In connection with his appearance on Southern Charm, Plaintiff concedes that he signed a
written agreement with Defendant Haymaker Media, Inc. on October 30, 2018 entitled,
“Appearance Release, Voluntary Participation, and Arbitration Agreement,” (“Release and
Arbitration Agreement”), attached hereto as Exhibit 1. Pursuant to the Release and Arbitration
- Agreement, Abruzzo agreed to be a voluntary participant “[ijn exchange for the opportunity to
be part of the program currently titled ‘Southern Charm’ (the ‘Program’).” Pursuant to its terms,
Defendant NBCUniversal Media, LLC, designated as the Network, and Defendants Comcast
“Corporation and Bravo Media Productions LLC are also parties to the Release and Arbitration
- Agreement, and the Individual Defendants are express intended third party beneficiaries of the
Release and Arbitration' Agreement. (Exh. 1917, 21).
In Paragraph 6 of the Release and: Arbitration Agreement, Abruzzo agreed that he would

* “not be paid for any and all of the rights listed in this Agreement and waive any right [ may have

.~ to any compensation. I acknowledge and agree that a significant element of the consideration I

- am receiving under this Agreement is the opportunity for publicity that I will receive if Producer

. includes the Materials in the Program ...”

- 170 -

Z.¥0001dD020Z#3ASVYO - SYI1d NOWWOD - NOLSITHVHO - INd 212 ¢¢ unr 020Z - 3714 ATTVOINOYLO313




In Paragraph 8, Abruzzo agreed that he understood “timt I or other parties may
communicate private, factual, or fictional information about myself that [ might find humiliating
or embarrassing or that is defamatory, disparaging or unfavorable and that the depiction of such
information may portray me in a false light. I consent to the inclusion of this information in the
Program and the exploitation of the Materials even to the extent such inclusion might otherwise
constitute an actionable tort.”* In addition, in Paragraph 9, Plaintiff acknowledged that, “[flor
dramatic or creative purposes, Producer and Network may make misrepresentations to me related
to ény and all topics, prior to and during the course of my participation. I consent to and assume
all risks of such acts and omissions regardless of whether they may infringe upon my rights or
give rise to a claim.” .

Paragraph 17 of the Release and Arbitration Agreement, entitled “RELEASE,

AGREEMENT NOT TO SUE AND INDEMNITY,” provides, in pertinent part, as follows:

To the maximum extent permitted by law, I ... agree to release from liability,
‘never sue(, ai_;d 'l;n"ing no proceedings of any kind against Producer, Network,
and/or any of their parents, subsidiaries, assignees, licensees, affiliates or
anyone associated with the Program (the “Released Parties”) for any' claims,
actions, damages, losses, costs, expenses or causes of action whatsoever that
in any way relate to this Agreement, my participation in the production of
the Program, or the creation, use, or exhibition of the Materials, the Program ‘
or the Promotions, on any legél theory (including without limitation, failure
to adequately compensate me, infliction of emotional distress, personal
injury, rights of privacy and publicity, defamation, or false light), regardless
‘6f whether caused by the negligence or willful misconduct of the Released
Parties (colléctively, the “Released Claims”). I will defend and indemnify the

Released Parties from any Released Claims and any breach or alleged breach

> In Paragraph 2, Abruzzo “waive[d] any right to object to any use (including any
editing/dubbing/fictionalization) of the Materials by Producer or Network for any reason.”
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by me (including breaches by me of this paragraph 17) relating to this
" Agreement. I shall be liable for any attorney fees and costs incurred by the
released Parties in connection with any claim or lawsuit I may bring in

violation of this Agreement.”

Paragraph 19 of the Release and Arbitration Agreement, is entitled “MEDIATION &

ARBITRATION,” and provides, in pertinent part, as follows:

WHERE ANY DISPUTE IN CONNECTION WITH THIS AGREEMENT
ARISES, THE PARTIES AGREE TO FIRST TRY TO RESOLVE SUCH

" DISPUTE THROUGH CONFIDENTIAL MEDIATION. IF MEDIATION
IS UNSUCCESSFUL, THEN ALL DISPUTES, INCLUDING THE SCOPE
OR APPLICABILITY OF THIS AGREEMENT TO ARBITRATE, SHALL

" BE RESOLVED BY FINAL AND BINDING ARBITRATION
ADMINISTERED BY JAMS OR ITS SUCCESSOR (“JAMS”) IN
ACCORDANCE WITH ITS STREAMLINED ARBITRATION RULES
AND PROCEDURES (COLLECTIVELY, “JAMS RULES,” HARD
COPIES PROVIDED UPON REQUEST) .... ALL SUCH PROCEEDINGS
WILL BE CONDUCTED IN THE CITY OF NEW YORK. MY
AGREEMENT TO MEDIATE ANY AND ALL DISPUTES SHALL
EXTEND TO THE RELEASED PARTIES.* |

Paragraph 20 of the Release and Arbit'ration‘Agreement,'entitled “Governing Law,”
provides as follows:

- Without regard to the conflicts of ‘ law provisions, New York law shall govern the
entire relatiohship between the parties, including, but not limited to, any breach of
cdn_tract, tort or other claims relating to this Agreement or my appearance on the
Program. The parties submit to the in personam jurisdiction of the Supreme Court
of the Stat’e‘ of Ncva_ork located in New York County and the United States
District Court for the Southern District of New York, and waive any objections

thereto.

4+ JAMS stands for Judicial Arbitration and Mediation Services, Inc.

10
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Paragraph 21 of the Release and Arbitration Agreement provides, in pertinent part, as
follows:

I acknowledge and agree that ... each of the Released Parties is an express
intended third party beneficiary of this Agreement, including, without limitation,
with full standing to enforce each, every, any and all of its provisions as if it was

an express party thereto.

Paragraph 22 provides, in pertinent part, that:

This is the entire agreement between Producer and me, and it supersedes all prior
oral or written communications. [ am not relying on any promise or statement,

express or implied, that is not contained in this Agreement.”
Immediately above the signature line is the‘following, in bold, all capifalized and
underlined:

L HAVE HAD AMPLE OPPORTUNITY TO READ THIS ENTIRE
AGREEMENT, HAD AN OPPORTUNITY TO REVIEW THIS
AGREEMENT WITH AN ATTORNEY OF MY CHOICE, AND HAVE IN
FACT READ THIS AGREEMENT. 1 UNDERSTAND THAT I AM
GIVING UP_LEGAL RIGHTS IN THIS AGREEMENT, INCLUDING,

' WiTHOUT LIMITATION, MY RIGHT TO FILE A LAWSUIT IN COURT
. ORTO BRING A CLAIM IN CONNECTION WITH THIS AGREEMENT.

. 3. Plaintiff’s Appearance on Southern Ch_arm.

Plaintiff Abruzzo - appeared briefly on an episode of Season 6 of Southern Charm.
Morgan Miller, who served as the Executive Producer for Season 6 of Southern Charm, attests
that neither the Producers nor any of the Defendants had any discussions with Plaintiff Abruzzo
prior to his arrival in Charleston, South Carolina, for his dinner date with Ms. Dennis.. (Afﬁd. of
Morgan Miller, Exh. 2 9 2, 6). Ms. Dennis was free to dgte whomever she chose, and Plaintiff

Abruzzo could have pursued a romantic relationship with Ms. Dennis without appearing on

11
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Southern Charm. (Exh. 2 9 4, 5). Plaintiff Abruzzo knew, prior to traveling to Charleston,
South Carolina, th;’:lt he was pursuing a relationship with a reality television cast member during
active filming and that his dinner date with Ms. Dennis would be filmed. Indeed, Plaintiff
Abruzzo alleges he had input into the circumstances in which he was willing to be filmed and
had declined to participate in t;vo other possible outings, one being a “guy’s trip” and the other a
dinner date with Ms. Dennis in a busy restaurant. (Exh. 2 §7) (Complaint ¥ 42, 56). |

- Prior to filming, the Release and Arbitration Agreement was handed to Plaintiff Abruzzo
turned to the first page, and he took time to review each of the three pages. In fact, he asked a
question about Paragraph 5 of the Release and Arbitration Agreement—which concerns whether
the voluntary participant is or will become a candidate for public office—which is located on the
first page of Release and Arbitration Agreement. (Exh. 2 41 8, 9). That question was answered
: td Plaintiff’s satisfaction. If Plaintiff Abruzzo had raised any other issués with the Release and
- Arbitration Agreement, they would-have been addressed prior to filming. If Plaintiff Abruzzo
had declined to sign the Release and Arbitration Agreement, his dinner date with Ms. Dennis
simply would not have been filmed. (Exh. 2 4 10, 11). Instead, Mr. Abruzzo chose to sign the
Release and Arbitration Agreement, which was documented with the attached photograph. (Exh.
3). Plaintiff Abruzzo seemed eager to appear on Southern Charm. -(Exh. 2 147, 12).

ARGUMENTS -

This case must be dismissed for two separate and independent reasons. First, the parties’
arbitration agreement should be enforced. Plaintiff Abruzzo—a highly educated, credentialed,
former Florida Congre'ssman who currently works at a major law firm in Florida—voluntarily
signed an arbitration agreement .agreeing that, in the event “any dispute in connection with this

Agreement” arises, the parties would first “try to resolve such dispute through confidential

12
-174 -

Z.¥0001d0020Z#3SVYO - SYI1d NOWWNOD - NOLSITIEVHO - INd Z1:Z 22 Unr 020¢ - d371d ATTVOINOY L0313



mediation,” and, if that failed, “all disputes, including the scope or applicability of this
Agreement to arbitrate, shall be resolved by final and binding arbitration administered by JAMS
or its successor.” (Exh. 1 ] 19) (emphasis added). Even if the Court were to decline to enforce
those maﬁdatory dispute resolﬁtion provisions, this case should still be dismissed because the
parties agreed that the exclusive venue for any dispute arising from the Release and Arbitration
Agreement or Abruzzo’s participation on Southern Charm is New York.

The Release and Arbitration Agreement requires any unresolved disputes, including this
lawsuit, to be mediated and, if necessary, arbitrated in New York City. Under both South

Carolina and New York law, “[t]here is a strong presumption in favor of the validity of

. arbitration agreements because of the strong policy favoring arbitration.” Cape Romain Contrs.,

Inc. v. Wando E., LLC, 405 S.C. 115, 125, 747 S.E.2d 461, 466 (2013); see also PromoFone,
Inc. v. PCC Mgmt., 224 A.D.2d 259, 260, 637 N.Y.S.2d 405, 406 (N.Y. App. Div. 1996) (noting
New York’s strong public policy in favor of arbitration).

All of Plaintiff’s claims fall within the scope of the parties’ broad and enforceable
arbitration agreement: ‘As set forth in'detail below, all ten causes of action asserted by Plaintiff

arise out.of and in connection with his signing the Release and Arbitration Agreement and his

: parﬁcipation on the Program.- As also is set forth below, Plaintiff has not adequately alleged—Ilet
- -alone established—unconscionability, duress or fraud in the inducement sufficient to override

South Carolina’s and New. York’s strong presumptions in favor of enforcing arbitration

agreements: Indeed, he does not even allege that that the arbitration agreement is itself a product
of fraud, which is required under the applicable law to render that provision unenforceable. .
Alternatively, and in the event the arbitration agreement is not enforced, this action

should still be dismissed because the Release and Arbitration Agreement requires exclusive

13
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venue in the appropriate New York state or federal court. Specifically, the parties agreed to
submit te the “in personam jurisdiction of the Supreme Court of the State of New York located

in New York County and the United States District Court for the Southern District of New

York,” waiving “any objections thereto.” (Exh. 1 § 20). Thus, Abruzzo has expressly and

voluntarily waived his right to file this Jawsuit in South Carolina state court.

Because Abruzzo agreed to arbitrate all claims in New Yerk and agreed to exclusive
jurisdiction of all proceedings in New York, and with respect to any court proceedings, in the
appropriate state and federal courts in New York, this Court is an improper venue for this
" lawsuit. Therefore, the Defendants respectfully request that.the Court grant their Motion to
Dismiss Plaintiff’s Complaint and issue an Order Compelling Arbitration or, in the alternative,
dismiss this case for having been filed in an improper venue.

1. All of the Defendants are entitled to enforce the agreement to arbitrate.

All of the Defendants, including the Individual Defendants, are fully entitled to enforce
the arbitration agreement. The Release and Arbitration Agreement is between Haymaker, as
Producer, and Abruzzo. In Paragraph 1, NBCUniversal is named as the “Network.” (Exh. 1
~ 1). The Release provision of the Release and Arbitration Agreement directly names the Producer
and Network, and includes “any of their parents, subéidiaries’,* assignees; licensees, affiliates of
anyone associated with the Program,” as “the ‘Released Parties.”” (Exh. 1 § 17) (emphasis
added). Comcast Corporation is NBCUniversal’s parent company, Bravo Media Productions,
LLC 'is indirectly owned by NBCUniversal and is a subsidiary thereof, (Exh. 4, Davenport
Affidavit § 4, 5), and the Individual Defendants indisputably are “associated with the Program.”
Consequently, all of the Defendants are included by the terms of the Release and Arbitration

Agreement as Released Parties. As Released Parties, even those Defendants that are not
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specifically named in the Release and Arbitration ‘Agreement are “express intended third party
beneﬁéiar[ies] of this Agreement,” and have “full standing to enforce each, every, any and all of
its provisions as if it was an express party thereto.” (Exh. 1 §21).

Even if the Individual Defendants were not express intended third party beneficiaries of
the Release and Arbitration agreement with authority to enforce the arbitration agreement, which
they are, South Carolina courts routinely allow non-contracting parties to enforce arbitration

agreements in circumstances like this. See Pearson v. Hilton Head Hosp., 400 S.C. 281, 288,

~ 733 S.E.2d" 597, 600.(Ct. App. 2012) (noting that “a party should not be allowed to avoid an

arbitration agreement by naming nonsignatory parties in his complaint ... because this would
nullify the rule requiring arbitration™); citing South Carolina Pub. Serv. Auth. v. Great W. Coal,
312-S.C. 559, 437 S.E.2d 22 (1993) (allowing non-signatory to enforce arbitration agreement).

Thus, by the terms of the Release and Arbitration Agreement and by law, each of the Defendants

-is-fully entitled. to enforce the arbitration agreement and other provisions of the Release and

" Arbitration Agreement.

“II. The substantive law of New York applies to this case.

-+ The  Release and Arbitration:: Agreement provides that New York’s substantive law

-applies to this dispute.. The Release and Arbitration Agreement specifies that, “[w]ithout regard

to the conflicts.of law provisions; New York law shall govern the entire relationship between
the parties, including, but not limited to, any breach of contract, tort or other claims relating to
this Agreement or my appearance on the Program.” - (Exh. 1 .20) (emphasis added). Given the
clear and unambiguous choice of law provisions in the Release and Arbitration Agreement, the
internal substantive law of New York should be applied to determine whether the Defendants’

Motion to Dismiss should be granted in favor of mediation/arbitration.

15
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“Choice of law clauses are generally honored in South Carolina.” Team IA, Inc. v. Lucas,
395 S.C. 237, 248, 717 S.E.2d 103, 108 (Ct. App. 2011). Where “the parties to a contract
specify the law under which the contract shall be governed, the court will honor this choice of
law.” Skywaves I Corp. v. Branch Banking & Trust Co., 423 SC 432, 448-449, 814 S.E.2d 643,
652 (Ct. App. 2018); see élso Albermarle. Corp. v. Astrazeneca UK Ltd, 628 F.3d 643, 652 (4th
Cir. 2010) (“for an action filed in South Carolina, South Carolina law would be consulted for it§
- choice of law rules, and under those rules, South Carolina law would give effect to the parties’
choice of law as specified in the contract”). The only exception to this general rule is where
application of foreign law would violate South Carolina pﬁblic policy. Skywaves, S.C. at 449,
© 814 S.E.2d at 652.- Generally, however, “South Carolina’s public policy regarding contracts
focuses on holding parties to their contract provisions and the effect of those provisions.” Id. at
450, 814 S.E.2d at 653.

- ‘The choice of law provision in the Release ‘and Arbitration Agreement is based on

- substantive corporate connections to the State of New York. Affidavits filed herewith establish

. that the Corporate Defendants have substantial connections with the State of New. York. Bravo
-and NBCUniversal regularly do business in and have offices, including their principal places of
. business, in New York. . Comcast has no sﬁbstantive connection with this lawsuit other than
indirecﬂy ‘owning NBCUniversal and Bravo, both of which are headquartered in New York.
(Davenport Second Affid., Exh. 5. Y 2-4) (Exh. 4 9 4, 5). Haymaker is organized and
incorporated in the State of New York, with its principle office in New York City. (Roth@an

Second Affid., Exh. 6 §2). On the other hand, Abruzzo is a Florida resident. (Complaint § 1).
Given South Carolina’s policy that parties should be held to the terms of their contracts,

e.g., Skywaves, S.C. at 450, 814 S.E.2d at 653, and its policy favoring enforcement of valid

.16
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. court should apply “ordinary staté-law principles. that govern the formation of contracts.

arbitration clauses, Cape Romain Contrs., Inc. v. Wando E., LLC, 405 S.C. 115, 125, 747 S.E.2d
461, 466 (2013) (noting “a strong presumption in favor of the validity of arbitration agreements
because of the strong policy favoring arbitration™),’ there is no public policy violation here that
would invalidate the paﬁies’ agreed-upon choice of law provisions. In fact, with respect to the
enforceability of arbitration provisions and holding parties to the terms of their contracts, New
York and South Carolina law is fairly consistent.

III. The parties entered into a valid, binding and broad agreement to arbitrate. .

Under both New York and South Carolina law, it is for a court to determine, in the first
instance, whether a binding arbitration agreement exists between the parties. “Generally,
‘whether there is a clear, unequivocal and extant agreement to.arbitrate the claims[] is for the
court and not the arbitrator to determine.”” Matter of Fiveco, Inc. v. Haber, 11 N.Y.3d 140, 144,
893 N.E.2d 807, 809 (N.Y. 2008).. “In determining whether an agreement to arbitrate exists, ‘the

9399

Towlés v. United Healthcare Corp., 338 S.C. 29, 37, 524 S.E.2d 839, 844 (Ct. App. 1999).6

> Given South Carolina’s strong policy in favor of enforcing parties’ agreements to arbitrate, a

denial of a motion to arbitrate a dispute is immediately appealable. Cape Romain, 405 S.C. at

121 n4, 747 S.E2d at 464 n.4.

6 In the context of arbitration agreements, the relevant inquiry is whether the arbitration
agreement, separate and apart from the Release and Arbitration Agreement of which. it is a part,
is itself valid and supported by adequate consideration. See Munoz v. Green Tree Fin. Corp.,
343 ‘S.C. 531, 540, 542 S.E.2d 360, 364 (2001) (“Under the FAA, an arbitration clause is
separable from the contract in which it is embedded and the issue of its validity is distinct from

* the substantive validity of the contract as a whole”). As to consideration, the law is clear that,

“la] mutual promise to arbitrate constitutes sufficient consideration for this arbitration
agreement.” O’Neil v. Hilton Head Hosp., 115 F.3d 272, 275 (4th Cir. 1997); see also American
Gen. Life & Accid. Ins. Co. v. Wood, 429 F.3d 83, 91 n.5 (4th Cir. 2005) (the employer’s
“promise to be bound to arbitration is a fortiori adequate consideration because ‘“no
consideration [is required] above and beyond the agreement to be bound by the arbitration
process” for any claims brought by the employee’). Here, in addition to other forms of
consideration exchanged, as set forth in additional detail below, both parties agreed to resolve
any disputes first through mediation and, if that failed, through binding arbitration in New York.
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As an initial matter, Plaintiffs claims clearly involve interstate commerce as
contemplated by the Federal Arbitration Act, 9 U.S.C. §§ 1-16 (“FAA”), in that his Complaint
states as a factual matter that Southern Charm “has been airing on national and worldwide
television, as well as streaming online, since March 2014.” (Complaint § 31). As recognized in
Zabinski v. Bright Acres Assocs., the United States Supreme Court interprets the phrase
“involving commerce,” as contained in the FAA as “the functional equiv;llent of ‘affecting
corhmerce,”’ which typically indicates Congress’ intent to exercise its commerce power in full.”
346 S.C. 580, 591, 553 S.E.2d 110, 116 (2001).

Under South Carolina law, where interstate commerce is involved, “the United States
Supreme Court [has] found that courts may invalidaté arbitration provisions on general contract

defenses, such as fraud, duréss, and unconscionability, but courts may not invalidate arbitration

" - agreements under state laws applicable only to arbitration provisions.” Zabinski, 346 S.C. at

593, 553 S.E.2d at 116; see also Wilson v. Willis, 426 S.C. 326, 336-337, 827 S.E.2d 167, 173

© 2 -(2019) (“[a] state law that places -arbitration clauses on an unequal footing with contracts

_generally . . . is preempted if the FAA applies”).. Where a contract involves interstate commerce,.
" “state law regarding arbitration is supplanted by federal substantive law.”  Osfteen v. T.E. Cuttino
A Constr. Co., 315 S.C. 422, 425, 434 S.E.2d 281, 283 (1993). In other words, the U.S. Congress
. has “precluded states from singling out arbitration provisions for suspect status, requiring instead
- that such:provisions be placed ‘upon the same footing as-other contracts.”” Zabinski, 346 S.C. at

593,553 SE.2dat 117. -

Furthermore, the “federal policy favoring arbitration, as’expressed in the FAA, is now

binding even in state courts and supersedes inconsistent state law and statutes which invalidate

(Exh. 1 19).
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arbitration agreements.” Zabinski, 346 S.C. at 590, 553 S.E.2d at 116. In shlort, where interstate
commerce is involved, as is the case here, the “FAA provisions trump conflicting requirements
of SoUth Carolina law,” such as the notice of arbitration reqnirement set forth in S.C. Code Ann.
§ 15-48-10(a). Zabinski, 346 S.C. at 595, 553 S.E.2d at 118.

New York law, the substantive law chosen in the Release and Arbitration Agreement,

provides that, “in the absence of an established ground for setting aside a contractual provision,

~ such as fraud, duress, coercion or unconscionability, a court must enforce the parties’ arbitration

- agreement according to its terms.” Salvano v. Merrill Lynch, Pierce, Fenner & Smith, Inc., 85

N.Y.2d 173, 182, 647 N.E.2d 1298, 1302 (N.Y. 1995).
To the extent Abruzzo’s Fraud, Constructive Fraud, Negligent Misrepresentation and
Fraudulent . Inducement causes of action are intended to undermine the -enforceability of the

arbitration agreement, they fail as a matter of law for several reasons. First, in order to set aside

~the arbitration.agreement, Abruzzo must show that he was fraudulently induced and/or that the
" Corporate Defendants misrepresented the terms and applicability of the arbitration agreement
Aseparate and apart from the Release and Arbitration Agreement in general. See, e.g., Matter of

‘Monarch Consultmg, Inc V. Natlonal Union Fire Ins. Co. of Pzttsburgh P4, 26 N.Y.3d 659,

675, 47 N.E.3d 463, 474 (N.Y. 2016) (“[C]ourts treat an arbitration clause as severable from the

~contract in which it appears and enforce it according to its terms unless the party resisting

arbitration specifically challenges the enforceability of the arbitration clause itself”); see also,

e.g., Munoz, 343 S.C. at 540, 542 S.E.2d 364 (the validity of an arbitration clause is evaluated

separately from the validity of the contract as a whole). Plaintiff has not even alleged any fraud

7 Similarly, in South Carolina, a contract is enforceable unless grounds exist to revoke it, such as
fraud, duress, and unconscionability. See Simpson v. MSA of Myrtle Beach, Inc., 373 S.C. 14,
24-25, 644 S.E.2d 663, 668 (2007).
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or misrepresentation relating to the arbitration agreement separate and apart from the Release
and Arbitration Agreement.

Second, under both New York and South Carolina law, in order to prove fraudulent
inducement and/or negligent misrepresentatibn, Abruzzo must establish that he justifiably relied
on misrepresentations and/or that the alleged misrepresentation related to a present fact or was
made with a present intent to not p’efform. See Ambac Assur. Corp. v. Countrywide Home
Loans, Inc., 31 N.Y.3d 569, 578-579, 106 N.E.3d 1176, 1182 (N.Y. 2018) (the “required
elements of a common-law fraud claim are ‘a misrepresentation or a material omission of fact
which was false and known to be false by [the] defendant, made for the purpose of inducing the
other .party to rely upon it, justifiable reliance of the other party on the misrepresentation or
material omission, and injury); Turner v. Milliman, 392 S.C. 116, 122-123, 708 S.E.2d 766, 769
(2011) (setting forth the elements: required to prove a claim for negligent misrepresentation and
for. fraud including, in both instances, justifiable reliance). Even assuming solely for the sake of
argument that the statements alleged in Paragraphs 59-52 of his Complaint were conveyed to
Abl"uzzo,‘8 he cannot prove justifiable reliance for numerous reasons. Paragraph 22 of the
Release and Arbitration Agreement states unequivocally that “I am not relying on any promise
or statement, express or implied, that is not contained in this Agreement.” (Exh. 1 { 22)
. (emphasis add'ed). Such a specific disclaimer “destroys the allegations in -[a] plaintiff’s
éomplaint that the agreement was executed in reliance upon these contrary oral representations.”
‘Danann Realty Corp. v: Harris, 5N.Y.2d 317, 320, 157 N.E.2d 597, 599 (N.Y. 1959); see also

Rissman v. Rissman, 213 F.3d 381, 384 (7th Cir. 2000) (rejecting fraud argument in the face of a

8 Ms. Miller stated that she did not recall providing any assurances to Abruzzo regarding how he
would or would not be portrayed on Southern Charm and was unaware of any other Producer
giving him such assurances. Neither she nor the other Producers provide such assurances to
volunteer participants. (Exh. 2  8).
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non-reliance clause, explaining that such provisions “ensure[] that both the transaction and any
subsequent litigation proceed on the basis of the parties’ writings, which are less subject to the
vagaries of memory and the risks of fabrication”). Even assuming the Release and Arbitration
Agreement was turned to the third page, Paragraph 22 appears on the third page, immediately
above the bolded statement that Abruzzo had ample time to review the agreement and seek legal
counsel, should he have chosen to do so, which in turn is right above the signature block where
Abruzzo signed the agreement.

Any purported reliance on aileged promises about how he would be portrayed on the
Program, is suspect in light of other provisions of the Release and Arbitration Agreement. These

include but are not limited to: Paragraph 8, in which Abruzzo agreed that he understood “that |

or other parties may communicate private, factual, or fictional information about myself that 1
" might find humiliating or embarrassing or that is defamatory, disparaging or unfavorable and that
~the depiction: of such. information may portray me in a false light. I consent to the inclusion of

this "information in the Program and the exploitation of the Materials even to the extent such

inclusion might otherwise constitute an actionable tort”; ‘Paragraph 9, in which Plaintiff

. acknowledged that, “[flor dramatic or creative purposes, Producer and Network may make

misrepresentations to me related to any and all topics, prior to and during the course of my

participation. [ consent to and assume all risks of such acts and omissions regardless of whether

they may infringe upon my rights or give rise to a claim”; and Paragraph 2, in which Abruzzo

“waive[d] any right to object to any use (including any editing/dubbing/fictionalization) of the
Materials by Producer or Network for any reason.” (Exh. 1992, 8, 9).
In addition, Abruzzo is a sophisticated, well-educated politician and lobbyist who works

for “a major law firm.in Florida.” (Compliant § 12). He knew Ms. Dennis was a long-time. cast

21
- 183 -

¢.v0001dD0¢02¢#3SVO - SV 1d NOWIWOD - NOLSITHVHO - INd ¢l:¢ ¢2 Unr 020¢ - d3711d ATTvOINOHLO3d



member on a reality television program that features scandal and that his dinner date with her
was going to be filmed. “Where there is no confidential or fiduciary relationship and an arm’s
length transaction between mature, educated people is involved, there is no right to rely. This is
especially true in circumstances where one should have utilized .precaution and protection to
safeguard his interests.” Florentine Corp. v. Peda I, Inc., 287 S.C. 382, 386, 339 S.E.2d 112,
114 (1985).

Lastly, with respect to the alleged misrepresentation, it must be a miéstatement of
material fact or a promise made with a present but undisclosed intent not to perform, rather than
a mere statement of future intent. Luckow v. RBG Design-Build, Inc., 156 A.D. 3d 1289, 1294,
128 N.Y.S.3d 549, 554-555 (N.Y. App. Div. 2017) (it is “nonactionable [to] promise to perform
a future act” where “there is no indication that [a defendant] did not intend to carry out that duty
when he made the statement”).- Here, the only promises identified by Abruzzo go to future

" - actions. (Complaint 9 49 (none of the.Defendants “state[d], suggestfed] or impl[ied] thét
Plaintiff Abruzzo would be portrayed‘ in a negative and/or false light”), § 50 (alleging the
Corporate Defendants “falsely represented to Plaintiff Abruzzo that they were there to simply
- film and observe, and that Plaintiff° Abruzzo would be portrayed accurately and fairly™), § 51
(alleging the .Corporate Defendants “represented to Plaintiff Abruzzo that his appearance on
. Svouthem Charm would be a great thing for Kathryn Dennis, his girlfriend at the time, and her
role on Southern Charm?),-and q 52 (the: Corporate Defendants “represented to Plaintiff how it
would be good for Defendant Conover because his storyline. was in jeopardy, and falsely
represented that Plaintiff Abruzzo was to have ‘no worries in the world.’ Kathryn Dennis told
Plaintiff ‘Abruzzo that the Corporate Defendants were going to make him look incredible, and

would portray him as Dennis’s comforting knight in shining armor”). All of these alleged
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statements relate to future actions, relate to a party other than Abruzzo (Defendant Conover) or .

were made by non-party (Kathryn Dennis). Thus, Plaintiff cannot establish any basisv,sounding
in fraud or misrepresentation to set aside the parties’ arbitration agreement.

Nor can Plaintiff establish duress, unfair surprise and/or unconscionability with respect to
the arbitration agreement or, for that matter with respect to the Release and Arbitration

Agreement. Plaintiff was not required to sign the Release and Arbitration Agreement or appear

'in the Program in order to pursue or engage in a “romantic relationship” with Dennis. Instead,

Plaintiff merely alleges that he felt pressure to be a good boyfriend to Dennis because Dennis
“began imploring Plaintiff Abruzzo to be on the show” because the Corporate Defendants

“would pay big money for rights to televise her wedding, honeymoon, an exclusive, and other

“things of that nature.” (Complaint § 41).- He further alleges that he was “forced to sign as he was
~sitting down to dinner with Dennis for filming,” and that he “was further under pressure from the

‘Corporate Defendant producers to begin filming™ because it “would be ‘a great thing’ for his

then girlfriend Dennis.” (Complaint 4 54-55). Even if true, Plaintiff’s allegations fall far short

of establishing duress or coercion sufficient to render the Release.and Arbitration Agreement

unenforceable, let alone the.agreement to arbitrate. In any.event, Plaintiff’s claims of duress are

belied by his own allegations. Indeed;, he concedes that he had a say in whether and how he
would- participate. in any_filming for the Program. For example, Plaintiff alleges that although
the Corporate Defendants wanted him to go on a.“guy’s trip,” or to go on a dinner. date with

Dennis at a “public and crowded restaurant,” he “declined. any. such outing or event, and

ultimately agreed .to a private dinner at Dennis’s residence: in downtown Charleston.”

(Complaint § 42). In addition, none of the Defendants required Plaintiff to participate on the

Program in order to date Dennis, nor could they. (Exh. 2 § 4-6, 11). Had Plaintiff chosen not to
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appear on the Program or declined to sign the Release and Arbitration Agreement, the Corporate
Defendants simply would not have filmed the dinner. (Exh. 2 § 11).

Plaintiff’s claim that he was handed the Release and Arbitration Agreement “turned to
the third page” also falls far short of establishing hnconscionability. (Complaint § 53, 54).
Even if true, Plaintiff does not allege that anyone told him that he could not review each page of
. the égreement, that he was otherwise prevented from revieWing each page of the agreement, that
he requested additional time to review it, or that he vasked to cbnsult with a lawyer, such as any of
the lawyers at the major law firm at which he was employed at the time. He simply alleges,
without any foundation, that he was denied adequate time or opportunity to review the document
and/or consult with an attorney. However, that allegation is directly contradicted by the Release
and Arbitration Agreement. On page three of that agreement—the page that Plaintiff Abruzzo

. alleges the agreement was turned to—right above the signature line, in boldface type, underlined

“and. capital letters .is the statement: “I. HAVE HAD AMPLE  OPPORTUNITY TO READ

THIS. ENTIRE - AGREEMENT, HAD- AN OPPORTUNITY TO REVIEW THIS

- AGREEMENT WITH AN ATTORNEY: OF MY CHOICE, AND HAVE IN FACT READ

THIS AGREEMENT. I' UNDERSTAND THAT I AM GIVING UP LEGAL RIGHTS IN

THIS AGREEMENT, INCLUDING, WITHOUT LIMITATION, MY RIGHT TO FILE A

LAWSUIT IN COURT OR TO BRING A CLAIM IN CONNECTION WITH THIS

AGREEMENT.” " .

. In addition, even 'assuming, without conceding, that he was handed the Release and:

Arbitration Agreement turned to the third page, the arbitration agreement is also on the third

page, in boldface type, all capital letters and with the heading “MEDIATION &

ARBITRATION” underlined. It was not hidden or obscured in any way. The provision is
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clear, unambiguous and references the arbitration procedures issued by JAMS, which are
publicly available. The arbitration provision is not tucked away in the body of other provisions
and is in typeface that makes it prominent. In addition, the title of Release and Arbitration

Agreement, “APPEARANCE RELEASE, VOLUNTARY PARTICIPATION, AND

ARBITRATION AGREEMENT, clearly and conspicuously put Plaintiff on notice that it

contains an arbitration agreement. Thus, Plaintiff cannot argue credibly that he was unfairly

surprised by or unaware of the arbitration agreement in the Release and Arbitration Agreement.

In addition, under both New York and South Carolina law, “[a] party is under an
obligation to read a document before he or she signs it, and a party cannot generally avoid the
effect of a [document] on the ground that he or she did not read it or know its contents.”
Anderson v. Dinkes & Schwitzer, P.C., 150 A.D.3d 805, 806, 56:N.Y.S.3d 127, 128 (N.Y. App.
Div. 2017) (citations omitted); see also Munoz, 343 S.C. at 541, 542 S.E.2d at 365 (“a person

who can read is bound to read an agreement before signing it”); see also Lackey v. Green Tree

Fin. Corp., 330 S.C. 388, 399, 498:S.E.2d 898, 904 (Ct.. App. 1998) (the failure of a contracting

‘party “to read the entire contract was not a basis for setting aside the arbitration clause,

particularly- where “nothing.in the ‘contract prevented the [party] from consulting a lawyer”):

- That is especially true here, when the Plaintiff—as is-alleged in the five péges of background on

~ his-education, successes and credentials in the Complaint—is a well-educated,.successful, former

Florida Congressman and current lobbyist who has worked a major Florida law firm for years.
Finally, it is worth noting that Ms. Miller attests that she handed Plaintiff Abruzzo the
Release and Arbitration Agreement turned to the first page, noting that that is what she always

does. (Exh. 2 q 8). In fact, Plaintiff Abruzzo asked specific- questions regarding a provision in
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Paragraph 5 of the agreement, which is on the first page of the Release and Arbitration
Agreement. (Exh.2 {9).

As to unconscionability, under New York law, “[t]he doctrine of unconscionability
contains both substantive and procedural aspects, and whether a contract or clause is
unconscionable is to be decided by the court against the background of the contract’s commercial

. setting, purpose and effect.” Sablosky v. Edward S. Gordon Co., 73 N.Y.2d 133, 138, 535
N.E.2d 643, 647 (N.Y. 1989). With regard to substantive unconscionability, “courts consider
whether one or more key terms are unreasonably favorable to one. party,” although New York
does not require mutuality of remedy in arbitration. clauses or in contracts in general. Id., 73

N.Y.2d 137-138, 535 N.E.2d at 646-647.- A contract is substantively unconscionable where it “is

so grossly unreasonable or unconscionable in the light of the mores and business practices of the
time and place as .to be unenforceable according to its literal terms.” Procedufal
unconscionability results from the contract formation process,.and looks at “whether the party

- seeking to enforce thé. contract -has used high pressure tactics or deceptive language in the

contract and. whether there is inequality of bargaining power between the parties.” Id., 73

© 1 'N.Y.2d 139, 535-N.E.2d at 647; see also Arrowhead Golf Club, LLC v. Bryan Cave, LLP, 59

A.D.3d 347,348, 873 N.Y.S.2d .'620‘, 621.(N.Y. App. Div. 2009) (finding arbitration provision
" not unconscionable where.it:was “not the product of disparate bargaining power or deceptive
language in the contract, and there is no evidence that plaintiff lacked meaningful choice or was

- »éth'erwis'é pressﬁréd into executing the ehgagemént le.tte‘rs coﬁtainiﬁg the provision”). '
-Matter of Conifer Realty LLC (Envirotech Servs., Inc. ), 106 A.D.3d 1251, 964 N.Y.S.2d
.735 (NY App. Div. 2013), is instrﬁctive.on this issue. There, the New York Court of Appeals

held that an arbitration agreement in a contract to.remediate flooded properties was not
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unconscionable. The Court explained that substantive unconscionability may be found where
“contract terms ... are unreasonably favorable” to one party, such as “by way of example,
‘inflated prices, unfair termination clauses, unfair limitations on cdnsequential damages and
improper disclaimers of warranty.”” 106 A.D.3d at 1254, 964 N.Y.S.2d at 739. The Court
concluded that there was “nothing inherent in the [agreements] ... which suggests that the terms
lare] wunreasonably favorable to [EnviroTech].” Id = - With respect to procedural
unconscionability, the Court concluded that the arbitration agreement, which was on the back of
a one-page agreement and not highlighted in any way was nonetheless not unconscionéble in
light of the fact that the contracts called “the reader’s attention to those additional terms and
‘conditions and advise[d] that such provisions are part and parcel thereof.” 106 A.D.3d at 1255,

964 N.Y.S.2d at 739. The signing party had between two and four days to review the

-agreements and seek legal counsel if desired. The Court explained that, “[t]he unconscionability

- doctrine is not designed ‘to redress ... inequality between the parties but simply to ensure that

the more powerful party cannot surprise the other party with some overly oppressive-term.”” 106

- AD.3d at 1255,964 N.Y.S.2d at 740.

. South ‘Carolina.law follows the same principles.. For example, in Simpson v. MSA of

‘Myrtle Beach, Inc., 373 'S;C. 14, 644 S.E.2d 663 (2007), the South Carolina Supreme Court

explained, “unconscionability is defined as the absence of meaningful choice on the part of one
party due to one-sided ‘contract provisions, ‘together with terms that are so. oppressive that no
reasonable persoﬁ would. make them and no fair and honest person would accept them.” 373
S.C. at 25, 644 S.E.2d-at 668. Finding no South Carolina cases on point, the Simpson Court
looked to Ohio. case law- which had considered “numerous cases in the very recent past

specifically addressing issues of unconscionability of arbitration clauses embedded in adhesion
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contracts between automobile retailers and consumers,” 373 S.C. at 26, 644 S.E.2d at 669. The
Court first noted that adhesion contracts “are not per se unconscionable.” However, in Simpson,
the Court held that, because the arbitration agreement was embedded in paragraph 10 out of 16
paragraphs on the back of the purchase contract for a personal vehicle, and was not highlighted
or conspicuous in any other way, it was unconscionable. 373 S.C. at 27-28, 644 S.E.2d at 670.
Here, in contrast, the arbitration provision is not hidden or obscured but is prominently displayed
in boldface and all capital letters, under the heading, “MEDIATION. & ARBITRATION,” on
the very page of the Release and Arbitration Agreement that Plaintiff acknowledges he could see
and read. (Complaint  53).

Higgins v. Superior Court, 140 Cal. App.4th 1238, 45 Cal. Rptr.3d 293 (Cal. Ct. App.
2006), which considered a reality television program contract containing an arbitratio;l

agreement, is also instructive.. Higgins involved five siblings, ranging in age from 14 to 21, and

.. the réality show Extreme Makeover: Home Edition, which refurbishes homes for “needy and -

deserving” people. After the Higgins siblings lost their parents, a church family, the Leomitié,
who had three children of theirvown, took ‘the Higgins siblings in. The show’s producers
apparently contacted Charles Higgins, the eldest of the siblings, through the church and, after
several months of discussions, .sent the Leomitis and the Higgins siblings a 24-page, single
spaced agreement that contained an arbitration clause. Nothing in the agreement called attention
to the arbitration clause, which was not highlighted in any way. 140 Cal. App.4th at 1242-1243,
45 Cal. Rptr.3d at 296-297. In addition, the agreement contained a release that was. in smaller
print and had an arbitration provision embedded in the middle. After meeting with the
producers, the Leorlnitis‘ presented the agreements to the five Higgins siblings, told them to “flip

through the pages and sign and initial,” giving them about five minutes to review the documents.
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After the Leomitis’ home had been expanded and reconstructed, the Leomitis “informed
petitioners that the home was theirs (the Leomitis’), and the Leomitis ultimately forced

petitioners to leave.” 140 Cal. App.4th at 1245, 45 Cal. Rptr.3d at 298. Although the Higgins

siblings contacted the show’s producers, they were told the show could not help them and, in

- fact, the show was rebroadcast. :

-When the Higgins siblings filed suit.in California state court, the show’s producers

petitioned to compel arbitration. The Higgins siblings opposed arbitration on the grounds that

~ the agreement was procedurally and substantively unconscionable. Explaining that arbitration

clauses can be rescinded on the same grounds as other contracts in general, the Court analyzed

the contract and release signed by the Higgins siblings. The Court first looked to see whether the

- agreement and release were contracts of adhesion, which it acknowledged “are routine in modern
- day commerce,” and “are worthy of neither praise nor condemnation, only analysis.” 140 Cal.
- App.4th at 1248, 45 Cal. ‘Rptr.3d at 300. Furthermore, “adhesion is not a prerequisite for

" unconscionability.” 140 Cal. App.4th at 1249, 45 Cal. Rptr.3d at 301.

The Court then explained that “[u]nconscionability. has. both a procedural and a

substantive element, the former focusing on ‘oppression’ or ‘surprise’ due to unequal bargaining

* power, the latter on ‘overly harsh’ or ‘one-sided’ results. [citation omitted] The prevailing view
*. is that both must be present in order for a court to refuse to enforce a contract or clause under the

.doctrine of ‘unconscionability.” Higgins, 140 Cal. App.4th at 1249, 45 Cal. Rptr.3d at 301

(emphasis added).” As to surprise, the Court noted that “the arbitration provision appears in.one

paragraph near the end-of a lengthy, single-space document ... The television defendants knew

® The Court pointed out that, “[u]nder the FAA, a court may not consider a claim that an
arbitration provision is unenforceable if it is. a subterfuge. for a challenge that the entire
agreement (in which the arbitration clause is only a part) is unconscionable. That contention
must be presented to the arbitrator.” Id.

29
- -191 -

¢.1¥0001d2020¢#3SVD - SY3'1d NOWIWOD - NOLSITHVHO - INd €l:¢ 22 unf 0202 - a3711d ATIVOINOYHLO373



petitioners were young and unsophisticated ... [but] made no effort to highlight the presence of
the arbitration provision in the Agreement. It was one of 12 numbered paragraphs in a section
entitled ‘MISCELLANEOUS.”” The text was neither bolded nor highlighted and, although
boxes next to the ‘other paragraphs required the siblings’ initials, the arbitration clause did not.
Based on these facts, the Court found the arbitration clause was procedurally unconscionable.
140 Cal. App.4th at 1253, 45 Cal. Rptr.3d at 304.

- Asto subsiantive unconscionability, the Court concluded the arbitration clause required
only the siblings to submit their claims to arbitration because it repeatedly used the yvords “qI
agree” and only used the words “the parties” in connection with the parties’ agreement that the
vproducer had the right to seek injunctive or other equitable relief in court. Higgins, 140 Cal.
App.4th at 1253, 45 Cal. Rptr.3d at 304. The Court explained, however, that “the fact that the
_injunction provision is one-sided does not necessarily mean.that the clause is substantively
unconscionable,” but that any ““business realities’ -creating the special need, must be explained in
the terms of the contract or factually éstablished.” 140 Cal. App.4th at 1254 n. 12, 45 Cal
Rptr.3d at 305 n.12. Other indicia of substantive unconscionability included that only the
~ television producers could seek appellate review of the arbitrator’s decision with regard to the
statutory claims, and the reéquirement that costs be shared equally between the parties, even
~ though the lower court shifted all the arbitration costs to the television defendants. 140 Cal.
. App.4th at 1254, 45 Cal. Rptr.3d at 305.

Unlike the Higgins siblings, here, as set forth in detail above, Plaintiff has not adequately
alleged—let alone established—procedural unconscionébility. Although Plaintiff alleges he was
“forced to sign as bhe was sitting down to dinner with Dennis for filming,” (Complaint § 54),

because he felt pressurebto be a good boyfriend, he does not allege that he was forced to pursue a
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romantic relationship with cast member of a reality show during active filming or to agree to

have the dinner filmed or forced to sign the Release and Arbitration Agreement in order to

-engage in a romantic relationship with Dennis. Plaintiff is a highly educated professional

politician and lobbyist, who worked at a major .law firm at the time he voluntarily signed the
agreement. (Complaint 99 12-29). The arbitration agreement is set out as a separate provision
and is highlighted with boldface type and all capital letters, under the heading, “MEDIATION

& ARBITRATION,” (Exh. 1 4 19), on the very page of the Release and Arbitration Agreement

Plaintiff acknowledges he saw before signing. (Complaint Y 53, 54). Thus, even as alleged,
Plaintiff cannot establish procedural unconscionability under either New York or South Carolina
law..

.~ Nor has Plaintiff alleged—Iet alone established—substantive unconscionability. The
arbitration agreement applies to both parties equally.. (Exh. 1 9 19 (“where any dispute in
connection with this' agreement arises, the parties agree to first try to resolve such dispute

through confidential mediation,”-and “if mediation is unsuccessful, the all disputes ... shall be

- resolved by final and binding arbitration”). Thus, both sides, Plaintiff and the Defendants,

agreed to resolve any dispute arising out of or in connection with the Release and Arbitrati_bn

Agreement; first through mediation and, ‘if that is unsuccessful, via binding, confidential

arbitration. . Furthermore, the arbitration agreement provides-that it is subject to the appellate

“provisions of the JAMS rules, which are publicly available and apply equally to all parties.

(Exh. 19 19) (Exh.-8). -
While only .the. Corporate - Defendants have the right to seek injunctive relief, the
underlying business rationale for that right is unique to them, is justified by the unique realities

of the media industry, and is spelled out in detail in the arbitration agreement, which is a far
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more robust explanation than the explanation provided in the Higgins case. In Higgins, the
arbitration provision—which was only one of several aspects of the arbitration provision not at
issue here on which the court’s substantive'unconscionability decision turned—merely provided
that “[tJhe parties hereto agree that, notwithstanding the provisions of this paragraph, Producer
shall have a right to injunctive or other equitable relief as provided for in California Code of
Civil Procedure [section] 1281.8 or other relevant laws.” 140 Cal. App.4th at 1243, 45 Cal.
Rptr.3d at 297. Here, in contrast, the 2014 arbitration agreement provides, “I AGREE THAT

GIVEN THE UNIQUE NATURE OF THE ENTERTAINMENT INDUSTRY., AND THE

IRREPARABLE DAMAGE TO PRODUCER, NETWORK AND THEIR LICENSEES

THAT WOULD RESULT FROM DELAYING OR PREVENTING THE EXHIBITION

OF _ANY PROGRAM PRODUCED HEREUNDER, I MAY NOT SEEK OR OBTAIN
INJUNCTIVE RELIEF IN CONNECTION WITH:THIS AGREEMENT.” (Exh. 1 195
-(underline emphasis added). Where, like here, there is a legitimate need for a one-sided
injunctive relief provision; -courts have upheld similar arbitration provisions. See, e.g., Kaufman
- v. Sony Pictures TV, Inc., Civ. No. 16-12027-LTS, 2017 U.S. Dist. LEXIS 112938, at *19 (D.
Mass. July 20, 2017). (enforcing, in the reality television context, arbitration clause with a one-
sided injunctive relief provision because it “spell[ed] out the “legitimate commercial need’ for

the lopsided provision”).!° Thus, for the reasons set forth above, the arbitration agreement in the

10 The arbitration agreement in Kaufman provided that only the Producer of the reality television
show had the right to seek injunctive or other equitable relief, and provided, in pertinent part,
that the participant agreed “that the business réalities of reality competition television production
. . . create special circumstances for which Producer must be able to maintain its ability to seek
injunctive relief and/or other equitable and/or provisional remedies. For example, a participant’s
premature or threatened disclosure in violation of the confidentiality or publicity provisions of
this Agreement could result in a reduction of audience interest or their diminution in the value of
the Series ... and/or [cause] Network irreparable injury and damage that could not be [recovered
in an action at] law.” 2017 U.S. Dist. LEXIS 112938 at *18-19. This explanation is
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Release and Arbitration Agreement is not substantively or procedurally unconscionable under
either New York or South Carolina law; rather, it is valid and enforceable.'!
- IV. Whether Plaintiff’s claims are subject to arbitration is for the arbitrator to decide.
Once this Court has determined that the parties entered into an enforceable agreement to
arbitrate their disputes, it need not resolve any. other issues. - Under both New York and South

Carolina substantive law, the court decides the scope of the arbitration agreement unless, as is

+ the case here, the parties have provided that the arbitrator decides whether the claims fall within

the arbitration agreement. See Contec Corp. v. Remote Solution Co., 398 F.3d 205, 208 n.1 (2d

- Cir. 2005) (the question of who determines arbitrability generally “is a question for the court

29y

unless there is ‘a “clear and unmistakable” agreement to arbitrate arbitrability’”); see also

Zabinski v, 346 S.C. at 597, 553 S.E.2d at 118 (“The question.of the arbitrability of a claim is an

- issue for judicial determination, unless the parties provide otherwise™).

.+ . Pursuant to clear language in the Release and Arbitration Agreement, it is for the

' arbitrator, not the Court, to-decide whether Plaintiff’s ‘claims fall within-the‘ agreement to

arbitrate this- dispute. - The " arbitration provision provides, that “IF MEDIATION IS

"UNSUCCESSFUL,: THEN ALL ‘DISPUTES, INCLUDING -THE : SCOPE _OR

) APPLICABILITY OF THIS AGREEMENT TO ARBITRATE;, SHALL BE RESOLVED

" BY FINAL AND BINDING ARBITRATION ...” (Exh. 19 19) (underline emphasis added)..

_substantively similar to the legitimate business rationale set forth in the arbitration provision at
"issue here. ' ‘ ' o o

" Although it does not constitute binding precedent, a recent decision by the South Carolina
federal district court in Ledwell v. Ravenel, et al., is also instructive. That case involved a
challenge to substantially similar release and arbitration agreements as the one at issue here
brought by a voluntary participant on Southern Charm against the Corporate Defendants. There,

"~ 'the court rejected Plaintiff Ledwell’s—a nanny with less experience and credentials than

Abruzzo—unconscionability and duress arguments, as well as her argument that the release and
arbitration agreements were void for lack of consideration. (See Exh. 7).
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Furthermore, where “parties explicitly incorporate rules that empower an arbitrator to
decide issues of arbitrability, the incorporation serves as clear and unmistakable evidence of the
parties’ intent to delegate such issues to an arbitrator.” Contec Corp., 398 F.3d at 208. The
streamlined JAMS rules, called for in the arbitration agreement, provide that the arbitrator is to
decide the arbitrability of disputes. “Jurisdictional and arbitrability disputes, including disputes
over the formation, existence, validity, interpretation or scdpe of the Agreement under which
Arbitration is 'sought, and who are proper Parties to the Arbitration, shall be submitted to and
ruled on by the Arbitrator. The Arbitrator has the authority to determine jurisdiction and
arbitrability issﬁes_ as a preliminary matter.” JAMS S’treamlined Arbitration Rules &
Procedures, effective July 1, 2014, Rule 8(b) (erriphasis added) (Exh. 8). Thus, whether each of
PIaintiff’s causes of action falls within the terms of the arbitration agreement is for the arbitrator,
not the Court, to decide in the first instance.

In any event, all of Plaintiff’s claims clearly fall within the scope of the parties’ broad
arbitration agreement because they all arise in connection v.vith Abruzzo’s participation with the
Program and/or the Release and Arbitration Agreement. (Exh. 1 § 19). All of Plaintiff’s causes
of action are based on his allegations that the Defendants made statements or encouraged the
Individual Defendants to make statements on the Program that were false, dep.icted Plaintiff in a
false light and/or showed misleading Vphotographs of him, all in order to promote a “storyliné”
for dramatic effect and/or profit contrary to assurances purportedly made by certain Defendants
in connection with Plaintiff’s execution of the Release and Arbitrat‘ion Agreement. Thus, all of
Plaintiff’s claims must be dismissed in favor of mediation/arbitration in New York.

V. Even if the arbitration agreement is not enforceable, the Amended Complaint must
be dismissed based on the exclusive forum selection clause.
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‘Even if this Court were to find that the arbitration agreement is not enforceable,
Plaintiff’s Complaint still must be dismissed. The Release and Arbitration Agreement contains a
forum selection clause that requires exclusive venue in the appropriate New Yori( state or federal
court only. Thus, Plaintiff has expressly waived his right to file this lawsuit in South Carolina
state court.

. The Release and Arbitration Agreement provides, in pertinent part, that “[t]he parties
submit to the in personam jurisdiction of the Supreme Court of the State of New York
located in New York County and the United States District: Court for the Southern District of
New York, and waive any objections thereto.” (Exh. 1 §20) (emphasis added). As is the case
with the arbitration agreement, this forum selection provision is located on the page of the
Release and Arbitration Agreement that Plaintiff concedes he saw. (Complaint Y 53, 54).
Because Plaintiff agreed to exclusive jurisdiction of all court proceedings in the appropriate state
and federal courts:in New York, (Exh. 1 9 20), this Court lacks in personam jurisdiction over his
claims.

~-Based on the Release and Arbitration Agreement’s clear choice of law provisions, New

York law should be applied to consideration of the forum selection clause. In Minorplanet Sys.

USA Ltd. v. American Aire, Inc., because the contract designated that the agreement was to be

“governed by and construed in accordance with the laws -of the state of Texas,” the South

‘Carolina Supreme Court 'applied Texas law in its analysis of whether a forum selection clause

- requiring exclusive: venue in Texas was enforceable. 368 S.C.. 146, 150, 628 S.E.2d 43, 45

(2006); see also Loyd & .Ring’s Wholesale Nursery, Inc. v. Long & Woodley Landscaping &

Garden Ctr., Inc., 315 S.C. 88, 94, 431 S.E.2d 632, 636 (Ct.-App. 1993) (looking to Florida law

* to determine whether a forum selection clause choosing Florida courts was enforceable).
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Under New York law, “it is the well-settled ‘policy of the courts of this State to enforce
contractual provisions for choice of law and selection of a forum for litigation.” Sterling Nat l
Bankv. Eastern Shipping Worldwide, Inc., 35 A.D.3d 222,222, 826 N.Y.S.3d 235, 237 (N.Y.
App. Div. 2006). Forum selection clauses are “prima facie valid and enforceable unless shown
by the resisting party to be unreasonable._” Brooke Group v. JCH Synd. 488, 87 A.D.2d 530,
534, 663 N.Y.S.2d 635, 638.(N.Y. App. Div. 1996). “Although once disfavored by the courts, it
is now recognized that parties to a contract may freely select a forum which will resolve any
'disputés,” and such clauses are “enforced because they provide cert-ainty and predictability in the
, resolution. of disputes;” Id 87 A.D.2d at 534, 663 NtY.S.Zd at 638. Where parties agree to the
Jurlsdlctlon of the courts of a specific state to resolve any controversy between them, and agree
_ _that that state s laws app]y, ‘[t]here 1s no requlrement for ‘a mor.e explicit expression of consent

~ to the jurisdiction of the courts of a particular State.”” Boss v. American Express Fin. Advisors,
“I-nc., .'1§5 A;D:.3& 306,-»307,:'791- ﬁir.s.sahrz;ilzt(N.Y. App. 'oivgﬂonbSA)‘. In fact, New York courts
w1ll honor the partles choice of law and forum even where that means the plaintiff’s claims are
- barred by the apphcable statute ofhmltatlons Boss 15 AD. 3d at 308 791 N.Y.S. 3d at 14-15.

'Under South Carolina law, it is well-established that a party can waive personal
jurfl.s'c'i‘ietionﬁ:of SouthCarolmacourts “"Itt ha's“;lon.g been the law ‘of the State of South Carolina

.th'at lack of s'"ubject' rnatter ju'ri's(__iietiOn cannot ‘be',wai'v,ed :eveln‘ by consent but lack of jurisdiction

. of the person may be walved where a party consents in wrltmg thereto Firestone Fin. Corp. v.

" Owens, 309 S. C. 73,75~ 76, 419S. E.2d 830 832 (Ct App 1992) see also Republic Leasing Co.

4. Haywood: 329 s.C. 562,566, 495 S.E2d 804, 806 (Ct. A‘pp._'1998) (“[a] party may always
waive lack of personal jurisdiction .... It is not the function' of courts to rewrite contracts

between parties. Our function is limited to the contract’s terms, and absent ambiguity, their plain
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- meaning controls our inquiry”). Here, Plaintiff, a Florida resident, consented in writing to the

jurisdiction of New York state or federal courts.
To the extent Plaintiff argues that S.C. Code Ann. § 15-7-120,'2 absolves him of bringing

his claims in New York, that provision does not apply in this case because the Release and

. Arbitration Agreement contains a choice of law provision specifying that “the entire relationship

between the parties” is governed by New York substantive law. (Exh. 1 §20). For example, as

. noted above, in Minorplanet, the South Carolina Supreme Court held that the forum selection

clause requiring exclusive venue in Texas was enforceable under Texas law, in a contract
designating that the agreement was to be “governed by and construed in accordance with the
laws of the state of Texas.” 368 S.C. at 150, 628 S.E.2d at 45. This ruling is consistent with the
well accepted principle under South Carolina law that forum selection clauses are enforceable in
general where they are not unreasonable or unjust. Haywood, 329 S.C. at 566,495 S.E.2d at 806
(noting also that forum selection clauses “made at:arms’ length by sophisticated busines‘s
entities” enjoy prima facie validity and enforceability).

- Even if Section 15-7-120 applied in this case (which it does not since the Release.and
Arbitration Agreement requires application of New York substantive law) the enforceability of
that statutory provision is in serioﬁs doubt. In The Bremen v. Zapata Off-Shore Co., the United

States Supreme Court rejected state and federal courts’ historical reluctance to enforce forum

- selection clauses. 407 U.S. 1 (1972).: The Supreme Court explained that reluctance to enforce

valid forum selection clauses is “hardly more than a vestigial legal fiction,” reflecting

12 That section provides, in pertinent part, that a “[nJotwithstanding a provision in a contract
requiring a cause of action arising under it to be brought in a location other than as provided in
this title and the South Carolina Rules of Civil Procedure for a similar cause of action, the cause
of action alternatively may be brought in the manner provided in this title and the South Carolina
Rules of Civil Procedure for such causes of action.” S.C. Code Ann. § 15-7-120(A).
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“something of a provincial attitude regarding the fairness of other tribunals.” Id. at 12. Thus,
they have “Jittle place” in the current era. I’d.‘

While the parties in The Bremen both were sophisticated business entities, the United
.States Supreme Court expanded its holding in The Bremen to individual purchasers of cruise line
tiékets in Carnival Cruise Lines v. Shute, 499 U.S. 585 (1991). The Supreme Court explained
~ that, “a clause establishing ex ante the forum for dispute resolution has the salutary effect of
dispelling any confusion about where suits arising from the ‘contract must be brought and
- defended, sparing litigants the time and expense of pretrial motions to determine the correct
forum and conserving judicial resources that otherwise would be devoted to deciding those
motions.” 499 U.S. at 593-594. The Court also noted the business purpose behind the cruise
line’s “special interest in limiting the fora in which it potentially could be subject to suit.” Id.
As to whethér the forum selection clauses were fundamentally unfair, the Court noted that there
was no indication the forum had been chosen as a means to dissuade passengers from bringing
claims but, rather had a legitimate basis, namely, the cruise line had its principle place of
business in the forum. - 499 U.S. at'595. Furthermore, there was no evidence the defendants
obtained the agreement to the forum clause, which was not hidden, by fraud or overreaching, and
the plaintiffs had “the option of rejecting the contract with impunity.” Id.

The same is true here. The forum selection clause in the Release and Arbitration

Agreement is conspicuously set out under the heading “Governing Law” on the page of the

agreement that Plaintiff “concedes he saw. Plaintiff has not adequately alleged—Ilet alone

. established-—that the Release and Arbitration Agreement was obtained by “fraud or

%

overreaching.” Moreover, he has not even alleged that the governing law and exclusive venue

~ provisions themselves were a product of fraud. As set forth in detail above, none of the
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Defendants coerced Plaintiff into s.igning the Release and Arbitration Agreement. (Exh. 2 9 6,
8) Plaintiff voluntarily chose to pursue a romantic relationship with a cast member on a reality
television show during active filming. He was not required to sign the Release and Arbitration
Agreement or appear on the Program in order to pursue a-romantic relationship with Dennis.
(Exh. 2 97 4, 5, 11). Had Plaintiff chosen not to participate in the Program, Defendants simply
would not have filmed the dinner. (Exh. 2 §f 5, 11). There is no evidence—just an
unsubstantiated allegation—that Plaintiff did not have ample time to review and, if he had
chosen to do so, seek legal counsel in connection with the Release and Arbitration Agreement,
(Exh. 297 8, 9), including the forum selection clause. That unsubstantiated allegdtion is
contradicted by the express terms of the agreement he voluntarily signed. The Corporate

Defendants have a legitimate, business reason for choosing New York as the forum to resolve

- disputes with Prograrh participants. As noted in the attached affidavits, Corporate Defendants
- have substantial connections. with the State of New York, including because Haymaker, Bravo

-and NBCUniversal -regularly do business in and have offices, including their principal places of

business, in New York. (Exh. 5 §§ 2-4) (Exh. 4 9 4, 5). (Exh. 6 § 2). ‘Having disputes arising
out-of its television programs resolved in a central location where their businesses and witnesses

are headquartered is reasonable and based on legitimate business. considerations. On the other

hand, Plaintiff—a Florida resident—has not alleged any :substantive connection to South

Carolina other than a short trip to visit Dennis at her home.

The Fourth Circuit likewise has questioned the continued viability of Section 15-7-120.
In Albemarle Corp. v. Astrazeneca UK Ltd, 628 F.3d 643 (4th Cir. 2010), the Fourth Circuit
considered a forum selection clause in a contract between a South Carolina corporation and a

British corporation. The Fourth Circuit noted that it saw no evidence that S.C. Code Ann. § 15-
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7-120(A) “manifests a strong public policy of South Carolina,” noting that South Carolina courts
“have enforced forum selection clauses in contracts, notwithstanding the existence of 15-7-
120(A).” 628 F.3d at 652. In addition, the Fourth Circuit concluded that “it can hardly be a
strong public policy to pouhtermand the' very policy that the [U.S.] Supreme Court adopted in
The Bremen,” which “would have llittle effect if states could effectively override the decision by
expressing disagreement with the decision’s rationale.” Id.; see also T.R. Helicopters, LLC v.
- Bell Helicopter Textron, Inc.; No. 3:10-2250-JFA, 2010 U.S. Dist. LEXIS 21923 *12 (D.S.C.
Nov. 17, 2010) (enforcing forum selection clause and concluding that “no South Carolina court
has explicitly stated whether South Cardlina has a strong public policy against forum selection
clauses that would deprive a citizen of his choice”). Thus, even if the .Court were to find the
arbitration agreemént unenforceable the excluswe chdlce of’ forurr; prov151on whlch is valid and
enforceable requlres that the Complamt be cilsmlésed as havmg been filed in an improper forum.

CONCLUSION

For all of the reasons stated herein, this Court should dismiss Plaintiff’s Complaint in
favor of mediation, and if necessary, arbitration in New York. Alternatively, even if the court
were to find the parties’ arbitration agreement unenforceable, it should dismiss Plaintiff’s
Complaint based on improper venue pursuant to the valid, binding exclusive forum seblectioln

clause in the Release and Arbitration Agreement.
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June 19, 2020

MCANGUS GOUDELOCK & COURIE, L.L.C.

s/James D. Smith, Jr.

JAMES D. SMITH, JR. (SC Bar No. 16179)
jsmith@mgclaw.com |
DANIELLE F. PAYNE (SC Bar No. 73142)

.danielle.payne@mgclaw.com

HELEN F. HISER (SC Bar No. 76124)
helen.hiser@mgclaw.com =~

Post Office Box 650007

735 Johnnie Dodds Blvd., Suite 200 (29464)
Mt. Pleasant, South Carolina 29465
Telephone: (843)576-2900

Facsimile: (843) 534-0605

ATTORNEYS FOR DEFENDANTS
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)

6. 1 will not be pald for any and-all of the rights listed in this

‘7. 1shallwot partnc:pale in‘aj
dete oﬁhe mlmt ednbmon ofthe final cpnsode of the last ucle in \,\huch I pqruupmed

EXHIBIT 1

APPEARANCE RELE‘A':SE';--VOLUNTARY‘PARTICIPATION; AND ARBITRATION AG REEMEN"‘F

This'is-an-agreement between mysclf aid meakcr Medm. Ine: (mcludm" its hcencees Successors: and zmlgns and each of théir
respective parents, subsidiaries, agents.and affiliates, and-each of their respective officers, directors, shareholders, emplovcee agents;

.andrepresentatives) (collectively, “Producer”). In C\change for the opponunn) to be.part of the prouram currently utled *Southern

Charm™(the*Program”), 1agree-10 the following:

,gy
1. ] lrrevocablv grant.to Producer;the rlght to record and photograph me and to use’ my name, likeness, voicé;: mformanon or
comments-about-me, and any material that { contribute: (collectlvely the *Materials? ) in:connection-with the. Pmuram and other
productions. 1 further grant 1o Prodicer and:any programniing servi
its advertigers the right to.use the Materials throughout.the univéise, in perpetuity, in any and all.media now known and hiéreafter
devised, in any manner, incliding in connection with advertising, mérchandising and publicity for the Program (the“Promotions™):

2 I-agree that Producer shall.own all of the'rights-to the Materials; and that.the Materials will be:a “work for hire™ by me:for
Producer. T-assign and transfer : any r rights, mcludmg copyright, | may have:in the Materials to Producer. | waive the exercise of any
“moral rights,” “droitimoral,” and.any. analogous rights, in.any. jurisdiction of the world, which | may have. T waive any neht o object

to.any usé(including any éditing/dubbing/fi cuonahzatnon) of the Materials: by Producer:or Nétwork for any.reason; | also.waive my

claimsio any royahxe _relating fo-the use of any mlisic pcrformcd orcontributed by mé(including; withouf limitation, any applicable
cop) right, pub]u pcrformance iechanical and sy nchromzanon roya Ines)

3. o represem and warram 1hat 1am memaliv physncally, and emotionally able to pdﬂlCldeE in.the Program and haye the right
and: authorltv to enter info, fully perform obligations, and grant all rights in-this Agreement. My paruelpanon is'not-restricted by nor
shall it:cause mé to'bé:in breachof : any-other agreenients 1o which T-am a party. | agree:to pamcnpate in conriection: with the producuon
of the Program #nd relatéd nidterials on.such datés and at sich locations as:Producer shall designate..

4. i represent and'warrantthat | havemnot (a) given anyone associated with-the Program anythingof value ‘toarrange my
appearance in the Program-or the Promotions or:(h) accepted: anything of value 1o promote any product service orventure on-air in the

course of my pdmupatlon in lhe Pmﬂram and l undustand thdt such acts may. bea federdl offense Funhumore. I shail-not:mention or-

reprwemanon prxor to: thc mmal exhi ition. of the Pro"ram in:whit Vl'appcar [ will 1mmedlatel) ncmf‘y Susanna Zwerlmg at
susanna; 1werlmmd‘nbwm cony. Becommﬂ a-candidate before or-around the timesof the initial exhibition of the Pr rogram may under

certdin carcumstdmu have legal implications on the exhibitor’s ability-fo exhibitthe Proyam

greement and waive-any right | may have 10 any compensation. |
acknowledge and agrée that a significant clement of the consideration I.am receiving under this Agréement’is the “opportunity. for
pliblicity that ] will receive if Produuer mcludeﬁ the Materials in.the- Prouam or inthe Promotions. |1 agree that | amsa-volunteerand
not an empIO) ce of Producer and 1 am-not entitled 1o any employment benefits.- Producer has.no obligation to me‘and i underno
obligationto’ use the.Materials: 11 receive anything of value;in-connection with the Program., ] shall beiresponsible for all taxes and
other obh"atlons that arise. '

Ny unscnpted reahty based" prcmram from the date of this Aoreemenl through 6.months dfter the

8. 1 understand ihat | or other parties May. communicate private, factual, or fictional information-about mysélfithatt might-find

Chumiliating.or emibarrassingior that is defamator) disparaging oF unfavorable-and that the depiction of'such. mlomwtnon may portiay

me ina falsé light. | consent to the inclusion of this information in the' Program and the explontatlox__:of the Materials even to the extent
such mclusmn mwht mherwusc constltute an act;onable tott.

A For dfamatic or creative purposes, Producer and Network: :may make misrepresentations to.me; related to-any: and all-topics:
. prior to and during the course.of my, pamcupanon 1 consent fo, and assume all risks of: such acts and omissions: regardless of: whether

the} may infringe upon my ng,hts or give tise to-a claii.

10. lf rcqucstcd bv Produccr. I dgree to cxccutc a locmon aueemcnt whnch shall'grant Producer and I\emorl\ the right {without
limitation) io'enter aponiand use: my home for the purpose of pholouraphm" fi lmmg and recordma the Program, ds funhcr detailed in
such location-agreement. Further, ifrequested by Producer, I agree to-use.reasonable, good faith efforts to'assist Producer in obtaining
appearance releases:fronymy fdmﬂv friends, employces and any other individuals:in my life; in connection with the Program,
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~

1. 1 consent to Producer and Network recording my actions and statements via concealed or hidden cameras and audio devices
throughout the filming locations, including in areas in which a person might have a reasonable expectation of privacy.

2. CONFIDENTIALITY AND PUBLICITY. All publicity in connection with the Program is under the sole control of
Network and subject to the following terms and conditions of confi dentlahty and publlcny :

(a) I shall not disclose any information or materials about Producer, the Network, this Agreement, the Program, its
participants, location(s), events, and outcomes, that | learn from my Program participation (collectively, the “Confidential
Information™), unless such Confidential Information is specifically disclosed in the Program exhibition, if ever. My confidentiality
obligations shall continue in perpeturty or until terminated by Network in wrmng

(b) Except as requested by Producer or Network, 1 shall not (nor shaII anyone on my behalf): (i) dlscuss with any third party

. the Program, my participation in the Program, or make negative statements about or otherwise disparage any of the Released Parties (as

defined in paragraph 17), except that | may make incidental, non-derogatory mention that | participated in the Program (i.e., “ was on
Southern Charm.”) only after Network has announced or exhibited my appearance in the Program or a new cycle, or (ii) advertise,
promote, or make any commercial use of either my Program participation, or any of Producer’s or Network's names, logos, trade
names or trademarks.

(c) Any breach by me of any of these confidentiality and.publicity provisions would cause Producer and Network irreparable
injury and damage that cannot be reasonably or adequately compensated by damages in an action at law. 1 agree that Producer and
Network will be entitled to injunctive and other equitable relief (without posting bond) to prevent or cure any such breach or threatened
breach. I also recognize that proof of damages for any such breach will be costly, difficult, and inconvenient to ascertain. Accordingly,
1 agree to pay Producer and Network the sum of $500,000 per breach plus disgorgement of any income that | may receive in connection
with any such breach as liquidated damages. .

13. ©  lauthorize Producer and Network to investigate, access, collect, and use for any purpose whatsoever, information about me
and any of the statements made by me in this Agreement or otherwise in connection with my participation in the

Program. Additionally, any such information may be disclosed publicly, used. broadcast, distributed, advemsed promoted or
otherwise exploited as part of the Program or otherwise.

14, | agree not to infringe upon or violate the rights of any other person or entity, not to cause or threaten injury or harm to any
person or property, and that | shall abide by all applicable laws, rules, and regulations. I agree that Producer has the right, but not the
obligation, to use the means it deems necessary to preserve order and the safety of myself and other participants, | acknowledge and
accept all risks to my person or property arising from my participation in the Program, including those arising from my interactions -
with other participants in the course of my. participation in the Program.

15. I understand and freely consent to participating in activities in connection with the Program that may be hazardous, dangerous,
and may expose me to physical, emotional, and mental stress or injury. | accept and assume any and all risks, hazards and dangers
regardless of whether they are explicitly detailed in this Agreement, and the waivers, releases and |ndemnmes that | have executed or
may execute apply to all such rlsks hazards and dangers

16. NO REPRESENTATIONS OR WARRANTIES BY PRODUCER. Producer has made no-
representations or warranties of any kind regarding my or others’ qualifications, ability or fitness to
participate in the Program, and the waivers, releases and indemnities contained in this Agreement and any
other Agreement that I have executed or may execute in the future related to the Program expressly apply
to my participation in or presence around any such activities or persons.

17. RELEASE, AGREEMENT NOT TO SUE AND INDEMNITY. To the maximum extent permitted by law, I (on behalf
of myself and my heirs, executors, agents, successors or assigns) agree to release from liability, never sue, and bring no
proceedings of any kind against Producer, Network, and/or any of their parents, subsidiaries, assignees, licensees, affiliates or
anyone associated with the Program (the “Released Parties”) for any claims, actions, damages, losses, costs, expenses or causes
of action whatsoever that in any way relate to this Agreement, my participation in the production of the Program, or the

.creation, use, or exhibition of the Materials, the Program or the Promotions, on any legal theory (including, without limitation,

failure to adequately compensate me, infliction of emotional distress, personal injury, rights of privacy and publicity,
defamation, or false light), regardless of whether caused by the negligence or willful misconduct of the Released Parties
(collectively, the “Released Claims™). 1 will defend and indemnify the Released Parties from any Released Claims and any
breach or alleged breach by me (including breaches by me of this paragraph 17) relating to this Agreement. I shall be liable for
any attorney fees and costs incurred by the Released Parties in connection with any claim or lawsuit I may bring in violation of
this Agreement.
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18. 1 acknowledge that there is a possibility that after the execution of this Agreement, | may discover facts or incur or suffer
claims which were unknown or unsuspected at the time of execution, and which if known by me at that time may have materially
affected my decision to execute this Agreement. | agree that by reason of this Agreement, and the releases contained in the preceding
paragraphs | am assuming any risk of such unknown or unsuspected facts and claims. -

19. MEDIATION & ARBITRATION. WHERE ANY DISPUTE IN CONNECTION WITH THIS AGREEMENT
ARISES, THE PARTIES AGREE TO FIRST TRY TO RESOLVE SUCH DISPUTE THROUGH CONFIDENTIAL
MEDIATION. IF MEDIATION IS UNSUCCESSFUL, THEN ALL DISPUTES, INCLUDING THE SCOPE OR
APPLICABILITY OF THIS AGREEMENT TO ARBITRATE, SHALL BE RESOLVED BY FINAL AND BINDING
ARBITRATION ADMINISTERED BY JAMS OR ITS SUCCESSOR (“JAMS”) IN ACCORDANCE WITH ITS
STREAMLINED ARBITRATION RULES AND PROCEDURES (COLLECTIVELY, “JAMS RULES,” HARD COPIES
PROVIDED UPON REQUEST). THE JAMS RULES FOR SELECTION OF MEDIATORS AND ARBITRATORS WILL BE

. FOLLOWED, EXCEPT THAT ANY MEDIATOR WILL BE (I) LICENSED TO PRACTICE LAW IN NEW YORK, OR (11)
A RETIRED JUDGE. UPON THE CONCLUSION OF ANY ARBITRATION PROCEEDINGS, THE ARBITRATOR
SHALL RENDER FINDINGS OF FACT AND CONCLUSIONS OF LAW AND A WRITTEN OPINION SETTING FORTH
THE BASIS AND REASONS FOR ANY DECISION REACHED. ALL SUCH PROCEEDINGS WILL BE CONDUCTED IN

" THE CITY OF NEW YORK. MY AGREEMENT TO MEDIATE ANY AND ALL DISPUTES SHALL EXTEND TO THE
RELEASED PARTIES. 1 AGREE THAT GIVEN THE UNIQUE NATURE OF THE ENTERTAINMENT INDUSTRY, AND

" THE IRREPARABLE DAMAGE TO PRODUCER, NETWORK AND THEIR LICENSEES THAT WOULD RESULT FROM
DELAYING OR PREVENTING THE EXHIBITION OF ANY PROGRAM PRODUCED HEREUNDER, I MAY NOT SEEK
OR OBTAIN INJUNCTIVE RELIEF IN CONNECTION WITH THIS AGREEMENT.

20. Governing Law. Without regard to the conflicts of law provisions, New York law shall govern the entire relationship between
the parties, including, but not limited to, any breach of contract, tort or other claims relating to this Agreement or my appearance on the
Program. The parties submit to the in personam jurisdiction of the Supreme Court of the State of New York located in New York
County and the United States District Court for the Southern District of New York, and waive any objections thereto.

21. I acknowledge and agree that, regardless of any assignment of this Agreement, each of the Released Parties is an express
intended third party beneficiary of this Agreement, including, without limitation, with full standing to enforce each;, every, any and all
of its provisions as if it was an express party thereto. Producer may license, assign, and transfer this Agreement and any or all rights

© granted by me to Producer under this Agreement to any person or entity.

22. . This is the entire agreement between Producer and me, and it supersedes all prior oral or written communications. 1 am not
relying on any promise or statement, express or implied, that is not.contained in'this Agreement.: The illegality, invalidity or
unenforceability of any specific provision shall in no way affect the remainder of this Agreement. This Agreement cannot be
terminated, rescinded or amended, except by a written agreement signed by both Producer and me. It may be executed by original,
facsimile or electronic signature. [ shall.execute any-documents, and.do any other acts that are necessary to evidence, effectuate or
protect any of the rights granted by me or support any of the representations or warranties made by me.

I HAVE HAD AMPLE OPPORTUNITY TO READ THIS ENTIRE AGREEMENT, HAD AN

OPPORTUNITY TO REVIEW THIS AGREEMENT WITH AN ATTORNEY OF MY CHOICE, AND
HAVE IN FACT READ THIS AGREEMENT. I UNDERSTAND THAT I AM GIVING UP LEGAL

RIGHTS IN. THIS AGREEMENT, INCLUDING, WITHOUT LIMITATION, MY RIGHT TO FILE A

LAWSUIT IN COURT OR TO BRING A CLAIM IN CONNECTION WITH THIS AGREEMENT.

Signature:% - — Dé;e/ﬁ - 30 - / 8i’h0“€! _____M/ e X_////
Print Name: (b@fé Aé"' Ww Date of Birth:
asiress 30/ Yot JID , STEPRYO fockt yefim, £ 33ZS)

2 \0/30

- For verification purposes only pursuant to 18 U.S.C. §§ 2256 et seq.

00
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If participant is under |8 years of age: If participant is under 18 years of age: The undersigned represents and warrants that they are
the parent(s)/guardian(s) having sole and complete legal custody, care and control of the above-named minor and give permission for
such minor to enter into this Agreement. I have read and fully understand this' Agreement and expressly approve of, and consent and

during the minority of the minor. I affirm all representations and warranties made in this Agreement and guarantee the performance of
this Agreement by the minor and represent and warrant that the minor will not disaffirm the Agreement at any time during or after
minority. I release, discharge and indemnify the Released Parties from all liability, damages, and claims made by or on behalf of the
minor arising out of or in connection with the minor’s participation in the Program or relating to the subject matter of this Agreement
and this parental consent (other than as may be expressly provided for in the Agreement), including but not limited to negligence and
all other released claims identified in paragraph 17 of this Agreement.

Signature of Parent or Guardian: Date: Phone:
 Print Name of Parent or Guardian: } Date of Bifth-:
Address:
Signature of Parent or Guardian: Date: ___ Phone:
- 207 -
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STATE OF SOUTH CAROLINA
COUNTY OF CHARLESTON

JOSEPH ABRUZZO,

VS.

BRAVO MEDIA PRODUCTIONS LLC;
HAYMAKER MEDIA, INC ;

. NBCUNIVERSAL MEDIA, LLC;
COMCAST CORPORATION; CRAIG

EXHIBIT 2

IN THE COURT OF COMMON PLEAS

Civil Action No. 2020-CP-10-472
Plaintiff, '

S—

AFFIDAVIT OF MORGAN MILLER

N N N N N N N N N N N N N

Nt
N—

CONOVER; CHELSEA MEISSNER; AND
MADISON LECROY

Defendants.

PERSONALLY APPEARED BEFORE ME, the undersigned, Morgan Miller, who, after
being duly sworn, deposes and states:

1.
2.

"3,

n

~

I am over the age of eighteen (18) and competent to testify about the information

contained in this Affidavit.

I served as the Executive Producer for Season 6 of the television show Southern

Charm, set in Charleston, South Carolina.

In my role as Executive Producer for Season 6 of Southern Charm, 1 was in contact
- .- with cast. member Kathryn Dennis regularly. °
. Kathryn Dennis was free to date whomever she chose When Kathryn Dennis began

dating Plaintiff Joseph Abruzzo, he was not requ1red or pressured by any of the
Defendants or, to ‘my knowledge anyone else to appear on the show Southern
Charm.

. Plaintiff Joseph Abruzzo could have pursued a romantic relatlonshlp with Ms. Dennis

without appearing on the show Southern Charm.

. Neither I nor any of the other Producers of the show Southern Charm had any

discussions with Plaintiff Joseph Abruzzo prior to his dinner date with Kathryn
Dennis; instead, all discussions about appearmg on the show were between him
and Ms. Dennis. '

. Plaintiff Joseph Abruzzo knew prior to coming to Charleston, South Carolina for the

dinner with Kathryn Dennis that it would be filmed, and he appeared eager to
part1c1pate in the filming.

. On October 30, 2018, Plaintiff Joseph Abruzzo s1gned the Appearance Release,

Voluntary Part1c1pat10n and Arbitration Agreement without incident or any

‘pressure from any of the Defendants or anyone else. I do not recall providing any

assurances to Plaintiff Joseph Abruzzo about how he would or would not be

- portrayed on Southern Charm and I am unaware of any Producer giving him any

such assurances. The Producers of Southern Charm do not typically provide such
assurances to volunteer participants. The Appearance Release, Voluntary
Participation, and Arbitration Agreement was handed to Plaintiff Joseph Abruzzo
turned to the first page; it would have been highly unusual to hand such an
agreement to a potential participant turned to any other page, and I do not recall
ever having done so.

9. Plaintiff Joseph Abruzzo had adequate time to review the Appearance Release,

Voluntary Participation, and Arbitration Agreement, and took time to review each
page before he signed it. He asik@B about the provision in Paragraph 5 of the
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Appearance Release, Voluntary Participation, and Arbitration Agreement that
concerns whether he is or will become a candidate for public office, which

_ appears on page 1 of the Agreement. His concern was addressed at the time.

10. Plaintiff Joseph Abruzzo did not question any other provisions in the Appearance
Release, Voluntary Participation, and Arbitration Agreement. Had Plaintiff
Joseph Abruzzo raised any other issue with the Appearance Release, Voluntary
Participation, and Arbitration Agreement, it would have been flagged and
addressed prior to filming.

11. If Plaintiff Joseph Abruzzo had declined to sign the Appearance Release, Voluntary
Participation, and Arbitration Agreement, his dinner date with Kathryn Dennis
simply would not have been filmed.

12. Attached to this Affidavit as -Exhibit A is a photograph taken of Plaintiff Joseph
- Abruzzo immediately after signing the Appearance Release, Voluntary
Participation, and Arbitration Agreement.” The Producers of Southern Charm
routinely photograph participants immediately after they sign an appearance
agreement so that they can readily identify participants later if needed.

- FURTHER, AFFIANT SAYETH NAUGHT. //W

Morgan M111er

Pursuant to the South Carolina Supreme Court’s April 22, 2020 amended Order
concerning Operation of the Trial Courts During the Coronavirus Emergency, I certify that
the foregoing statements made by me are true. I.am aware that if any of the foregoing
statements made by me are willfully false, I am subject to punishment by contempt.
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EXHIBIT 4

STATE OF SOUTH CAROLINA
_ » IN THE COURT OF COMMON PLEAS
COUNTY OF CHARLESTON o

JOSEPH ABRUZZO, ’
Civil Action No, 2020-CP-10-472
Plaintiff, '

AFFIDAVIT OF
SAMANTHA H. DAVENPORT

VS,

BRAVO MEDIA PRODUCTIONS, LLC;
HAYMAKER MEDIA, INC.; .
NBCUNIVERSAL MEDIA, LLC;

- COMCAST CORPORATION; CRAIG
CONOVER; CHELSEA MEISSNER;
AND MADISON LECROY,

T s s et St St et vt i et N Nvmatsl it St St

Defendants.

PERSONALLY APPEARED BEFORE ME, (he undetsigned, Samantha H. Davenport,

- who, after being duly sworn, deposes apd states:

1 I'am over the age of cighteen (18) and eompetent to testify about the information
contained in this Affidavit, | |
| 2. I am "Senior_. Vice Présideljt, Legal Affairs, Cable Entenainment_, ror
NBCUniversal Media, LLC. 1 have been employed by N,ECUniycréal Media, LLC for more
than ten years. 1 am responsible for legal a_dyi'cc and counsel, on behalf of NBCUniversal,
Media, LLC and _B_ravo. M-edia Productions LLC, in c@nﬁectiﬁn with tﬁe development, production
and exhibiﬁon of Southern Chafm. |

3. 1 understand that Plaintiff Joseph Abruzzo signed an Appearance Release,

Voluntary Participation, and Arbitration Agreement on ot about October 30, 2018, which is

referenced as Exhibit 1 (the “Release and Arbitration Agreement”).

3. NBCUniversal Media, LLC is expressly defined as a “Released Party” in

Exhibit 1.
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4, NBCUniversal Media, LLC is indi’rectly- owned by Comcast Corporation, a

_publicly held corporation and a defendant in this case. Thus, as NBCUniversal Media, LLC’s
parent company, Comcast Corporation is also defined as a “Released Party” in Exhibit 1.

5. Bravo Media Prod.lxctio_rls LLC is a defendant in this case and is party to a

" production services agreement with Haymaker Media Inc., dated March 12, 2013 relating to the

production of Southern Charm. Bravo Media Productions LLC is indirectly owned by

- NBCUniversal Media, LLC. Thus, as a subsidiary of NBCUniversal Media, LLC, Bravo Media

Productions LLC is defined as a “Released Party” in Exhibit 1.

FURTHER, AFFIANT SAYETH NAUGHT.

-Samantha H. Davenport

‘Pursuant  to the South Carelina Supreme Court’s April 3, 2020 Order concerning
Operation of the Trial Courts During the Coronavirus Emergency, I certify that the
foregoing statements 'made by me are true. I am aware that if any. of the foregoing
statements made by me are willfully false, I am subject to punishment by contempt.

{
"
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* BRAVO MEDIA PRODUCTIONS LLC;

- NBCUNIVERSAL MEDIA, LLC;

EXHIBIT 5

STATE OF SOUTH CAROLINA
; .IN THE COURT OF COMMON PLEAS
COUNTY OF CHARLESTON

JOSEPH ABRUZZO, ' )
" B ' Civil Action No. 2020-CP-10-472
Plaintiff, . - :

vs. _
SECOND AFFIDAVIT OF

SAMANTHA H. DAVENPORT

- HAYMAKER MEDIA; INC,; ’

COMCAST CORPORATION; CRAIG
CONOVER; CHELSEA MEISSNER;
AND MADISON LECROY, :

pT g L W " T S U L R L S S T T P

Defendants.

PERSONALLY APPEARED BEFORE ME, the undersigned, Samantha H. Davenport,

who, after being duly sworn, deposes and states:

1. Av 1 aml‘ over 'tﬁe .av.‘ge of eighféeri (18) énd cdrﬁp;;tent to tesﬁfy-'e';bout thé information
contained in this Affidavit. |
2. . Br.avov Media.-};r.odhctions LLC (“Bm?o”) is the name of Bravo’s p;odﬁction
’ 'éontréctin‘g' entity for ﬁn'scripted prOgrénming on the Bravo network; Bravo
Media LLC operates the Bravo network. Both Bravo and Bravo Media LLC have
| pfﬁégs ana ‘o‘thver _substahtiye connectioﬁs to the State of New York as their
’ principa_l" placel_of_ businesses are located in New York,iand. they regularly conduct
| busmess in:N.éu} York. |
3. ._ Defendant NBCUniversal Media, LLC (“NBCU”) ‘has offices and other
substantive connections to the State of New York as its principal place of business

is located in New York, and it regularly conducts business in New York.
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4, Defendant Comcast Corporation owns NBCU and Bravo (the two other
defendants which are both headquartered in NY and themselves regularly conduct

‘business in NY). Comcast also regularly conducts business in New York.

FURTHER, AFFIANT SAYETH NAUGHT. .

Samantha H. Davenport

Pursuant to the South Carolina Supreme Court’s April 22, 2020 amended Order
concerning Operation of the Trial Courts During the Coronavirus Emergency, I certify
that the foregoing statements made by me are true. I am aware that if any of the foregoing
statements made by me are willfully false, I am subject to punishment by contempt.
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- being duly swom, dcposes and states: ©
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EXHIBIT 6

STATE OF SOUTH CAROLINA

) o .
N ._ y IN THE COURT OF COMMON PLEAS
COUNTY OF CHARLESTON -, :
JOSEPH ABRUZZO, ' ) S
" W ) Civit Action No. 2020-CP-10.472
. Plaintiff, ) ; ’
vs. oA D .
o e B % ‘SECOND AFFIDAVIT OF
_.__.BRAVO MEDIA PRODUCI‘]OZ\{S LLC 3 AARON ROTHMAN
| HAYMAKERMEDIA,INC; . )' - S
‘NBCUNIVERSAL MEDIA, LLC:. © 2
COMCAST CORPORATION; CRAIG - : ‘W) ;

: -‘COI\OVER, CHELSEA, MF!SSNFR, AND
; MAI)ISON LLCROY '

_ Dcfcndants : b : R o - k ’

PERSONAI LY APPI"ARED BEFORE ME, lhc underslgncd Aamn Rolhman, who, aﬁcr-{'

L. I'am over e age of cxghlecn (l8) :snd compctem o, temfy abom the mformauon»
contained in this Afﬁdavzi :

2 Defendant Haymaker Content, LLCis orgamzed and mcorpomtcd in.the State of New

~ York. It‘also has its principal oﬁ'cc ar 150 West 22 Street, 7 Flcor NY, NY

l havea’ ﬁﬁy ptrccnl (50%) ownmhsp mtercst in Haymnker Con(cnt, Inc (Hnymaker),
and I had | this same: “ownership mtercst in Haymakcr whcn Plaintiff Joseph

A greem ent (R

v

.and Arbitration
case and Arbitration’ Agreemcm") on or about chobcr 30, 2018,
in connection with ‘the’ telewsxon pmgmm enm!ed “Somhem Charm (lhc .
- " “Show™), which is referenced as Exhibit 1° -
4. Exhibit 1 is a true and correct copy of the Release and Arbm'auon Agreemem sngncd a
C by Plamuﬁ' Abruzco is kcp: in Haymaker s ordinary ¢ course of business, and is i3, ~
“the same or: s 'bstanlxally samc ition as it was m when Plaumﬁ’ Abruao

: - signed.it: " :
§. lennff Abmzzo had adequatc nme in order lo rwd, revxew and consxder the contems :
. ofthe: Relcase and Arbstmuon Agreement 1denuf ed as Exhxbxt R s

“conversations aued on Soxnhem Charm m ordcrt
vuth Kathryn Denms
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Pununnt to the South Carolina Supreme “Court’s April 22, 2020 amended Order
concerning Operation of the Trisl Courts During the Coronavirus hmergencv 1 certify that
the’ foregoing statements made by me sre true, ‘1¥am aware that if any of the foregoing
statements madc by meare willfully fnkc, F'am sibject to punishment by contempt.
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EXHIBIT 7

IN THE UNITED STATES DISTRICT COURT
DISTRICT OF SOUTH CAROLINA

CHARLESTON DIVISION

Dawn Ledwell, ) Civil Action No. 2:19-cv-2815-RMG
)
Plaintiff, )
)

v. ) ORDER AND OPINION

: )
Thomas Ravenel; Haymaker Content, LLC; )
Bravo Media Productions, Inc.; )
NBC Universal Media, LLC; )
and Comcast Corporation, )
)
Defendants. )
)

Before ‘the Co‘ui_t_ is Defendant Haymaker Media, Inc. (“Haymaker”), Bravo Media

‘Productions LLC (‘_‘Brav'_ob”)‘, NBCUniversal Media, LLC (“NBC”), and Comcast Corporation’s

(“Comcaét”) (c'ci)li‘lectively‘ t.he‘,'“Defendants”) Motion to Dismiss Plaintiff’s Amended Complaint.
(Dktv. No. ~6.)‘, For the reéser‘ls éet forth below, the motion is granted. |
I . Backg reﬁnd ‘

| Plaintiff Dawn Ledwell alleges that she was the caretaker for the children of Thomas
Raieﬁ_el for reughly_i_three yeefs. (Dkt 1-2 '1]'27.) Ravenel began appearing on the reality television
show Southern szdfm éfoﬁﬁd Merch 2014‘ andbis a central chaiéctef on the show. (Dkt. 1-2 9911,

14-1 5.)"3011[1?@"}.7 Charm airs on national and worldwide television. (Dkt. No. 1-2 §11.) At some

! Plaintiff’s Amerided Complaint incorrectly designates defendants Haymaker Media, Inc. as
“Haymaker Content, LLC” and Bravo Media Productions LLC as “Bravo Media Productions, Inc.”
(Dkt. No. 6-1.). The signatories to the arbitration agreements at issue in this motion are Plaintiff
and Defendant Haymaker. NBC, however, is defined as a “Released Party” in both agreements.
(Dkt. Nos. 17-2 and 17-3.) Further, Defendants have submitted undisputed affidavits affirming
that: (a) defendant Comcast mdlrectly owns NBC and that (b) Bravo is a subsidiary of NBC. (Dkt.
No. 6-5.) Both Agreements define “Released Party” to include these parent or subsidiary entities.

Thus, for the purpose of this motion, said parties are referred to interchangeably as “Defendants.”

-1-
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2:19-cv-02815-RMG  Date Filed 01/17/20 Entry Number 23  Page 2 of 8

point after beginning to work for Ravenel, (Dkt. No. 17-1 § 5), Plaintiff signed a document, on
September 13, 2014, entitled “Appearance Release Form, Arbitration Provision and Voluntary
Participation Agreement” (the “2014 Agreement”) with Haymaker, Southern Charm’s producer,
to appear on Southern Charm, (Dkt. No. 17-3). Around January 2015, “Plaintiff was the victim of
an unwanted cafeless and reckless physical act at the hands of an intoxicated . . . Ravenel.” (Dkt.
No. 1-2 1I 35) Aro’und December 2015, Plaintiff “notified and informed” Defendants’ employee
Chaz Morgan about the incident, but Defendants “failed to investigate Plaintiff’s allegations . . .
when they were first made aware of these allegations.” (Dkt. No. 1-2 § 46.) Prior to Piaintiff
reporting Rav_enél’s actions to Defendants, Plaintiff signed a second document, dated September
15, 2015, with Haymaker entitled “Appearance Release‘ Form, Arbitration Provision and
Voluntary Participation Agreement” (the “2015 Agreement”) to again appear on Southern Charm.
'(Dkt.. No. _1_7-2) The 2014 and 2015 Agreements (collectively the f‘Agreements”) contain similar

“Mediation & Arbitration” clauses and are set in similar type. In relevant part, the 2014

Agreement’s “Mediation & Arbitration” clause, which is set in bold type and includes certain

sections in all capital letters, reads: -

The parties agree that if any controversy or claim arising out of or relating to the
Agreement cannot be settled through direct discussions [or JAMS administered
‘mediation] . . . THE PARTIES AGREE THAT THE CONTROVERSY OR

..CLAIM, INCLUDING THE SCOPE OR APPLICABILITY OF THIS
AGREEMENT TO ARBTIRATE, SHALL THEN BE RESOLVED BY FINAL
AND BINDING CONFIDENTIAL ARBITRATION ADMINISTERED BY
JAMS IN ACCORDANCE WITH ITS STREAMLINED ARBITRATION RULES
AND PROCEDURES. . .. :

(Dkt. No. 17-3 § 13.) (bolding reniovéd) The 2015 Agreement’s clause is similar. (Dkt. No. 17-2
§ 22.) Plaintiff allegesv'-»that she made various appearances on Southern Charm. (Dkt. No. 1-2 9

29.)

- 218 -

Z2.¥0001dD0Z02#3ASYD - SYIid NOWNOD - NOLSATHVHO - INd ZL:Z 22 Unr 020¢ - d371d ATTYOINOY L0313

- {- -

AN

/) ) i )y ~d “ i )
- l:.- -

- ‘v-\

- - -(
¢
— —




- -‘ -

2:19-cv-02815-RMG  Date Filed 01/17/20 Entry Number 23  Page 3 of 8

On October 3, 2019, Defendants removed this action, which had originally been filed on

or around December 7, 2018. (Dkt. No. 1.) Plaintiff’'s Amended Complaint was filed on or around

B February 26, 2019. (Dkt. No. 1-2.) Sole resident defendant Ravenel settled with Plaintiff on July

18, 2019. (Dkt. No. 1-1 at 13-23.) Defendants received a copy of the settlement agreement on
September 11, 2019 and within t_hi_rty days removed the instant action. (Dkt. No. 1.) Plaintiff filed
a motion to rernand to state court '(Dkt. No. 13), which this Court denied, (Dkt. No. 21). Plaintiff

brings causes of action for defamatlon various types of neghgence and South Carolina Unfair

'Trade Practlces Act (“SCUTPA”) v1olatlon Defendants make a motion to dismiss the action and

compel arbitration.

. . Legal Standard

The Federal Arbitration Act (“FAA”) reflects a 11beral policy toward arbitration. The Act

-provides that a written agreernent to arbltrate in any contract 1nvolvmg interstate commerce “shall
: be vahd 1rrevocahte and enforceable unl:ess there exists g'rounds.for revocation in law or equity.
,' 9 U S.C. § 2 Moses H Cone Memorzal Hosp v. Mercury Constr Corp., 460 U.S. 1,24 (1983).
A lltlgant can compel arbrtratlon under the’ FAA 1f the lltlgant can demonstrate ‘(1) the existence
~ Aof a'dispute between the partxeS' (2) a wrrtten agreement that 1ncludes an arbxtration provision - |
Wthh purports to cover the dlspute (3) the relatlonshlp of the transactlon wh1ch is ev1denced by
' the agreement to mterstate or forelgn commerce and “ the fallure neglect or refusal of> the

[party] to arbitrate the dlspute Amerzcgn Gen. sze & Acczdent Ins. Co. v. Wood, 429 F.3d 83, -

2 Defendants move under Rule 12(b)(1). (Dkt. No. 6.) The Court will analyze the instant motion

under Rule 12(b)(3), however, the correct rule for a-motion to dismiss in favor of arbitration.
Brown v. Five Star Quality Care, Inc., No. 2:15-cv-4105-RMG, 2016 WL 8710474, at *2 (D.S.C.
Jan. 8, 2016) (“In this Circuit, litigants seeking to [compel arbitration] should move under Rule
12(b)(3) (improper venue)” (citing Aggarao v. MOL Ship Mgmt. Co., 675 F.3d 355, 365 n.9 (4th
Cir. 2012)). “This Court’s subject -matter Junsdrctton is not subject to dlrmnutlon by private

~agreement.” Id. at *5..
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87 (4th Cir. 2005) (quoting Adkins v. Labor Ready, Inc., 303 F.3d 496, 500-01 (4th Cir. 2002)).
District courts have “no choice but to grant a motion to compel arbitration where a valid arbitration
agreement exists and the issues in a case fall within its purview.” Adkins, 303 F.3d at 500.

Where all of the claims asserted in a complaint are subject to arbitration, the Fourth Circuit
has held that dismissal is an appropriate remedy. Choice Hotels Int’l, Inc. v. BSR Tropicana Resort,
Inc., 252 F.3d 707, 709-10 (4th Cir. 2001) (“[D]ismissal is a proper reme_dy when all of the issues
presented in a lawsuit are arbitrable.”). On a Fed. R. Civ. P 12(b)(3) motion to dismiss to compel
arbitration, the Court ma'y consider evidence outside the pleadings, but the facts are viewed in a
light most favorabie to the plaintiff because a plaintiff need only make a prima facie showing of
proper venue to survive a motion to dismiss. Brown v. Five Star .Quality Care, Inc., No. 2:15-cv-
4105-RMG, 2016 WLV8.;710474, at *2 (D.S.C.. Jan. 1, 2016).
11l Dis_cussion: : | |

Thi s disputé is.subjéct to arb_i‘tvration.under the FAA and the four-part test applied by the
Fourth Circuit. First, there is a dispute between the parties, as e".videnced by the Complaint filed
in this action. (Dkt‘.. No.A >l ) ‘Sécond, Plaimtiff does not deny she refused to arbitrate, as evidenced
by her compiaiﬁt and th¢ .ﬁil'ings in this case. Third, the Agreeménts affect interstate commerce as
shown by Plaintiff’s allegaiions_th_at Southern Cha?m isa télevision show which airs worldwide,
and which is prdduéed by out-of-state defendants. (Dkt. No. 1'-.2 9 11.) Thus, the only issue in
dispute is whether there is a valid written agreement which purports to cover this dispute.

| Here; the Court ﬁnds tﬁat the parties entered into valid written agreements which contain

arbitration provisions covering this dispute. For example, the 2014 Agreement, signed by Plaintiff
before the January 2015 incident with Ravenel, explicitly covers “any controversy or claim arising
out of or relating to this Agreement” and further states that “the scope or applicability of this

agreement to arbitrate” shall be resolved by arbitration. (Dkt. No. 17-3 § 13) (emphasis removed)

Y T
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Plaintiff claims this and the similar provision from the 2015 Agreement do not cover her claims
because she “does not allege any wrongdoing out of her participation on [Southern Charm).” (Dkt.

No. 17 at 9.) Plaintiff’s Amended Complaint belies this argument. Plaintiff’s negligence claims

arise from allegations that Defendants were careless or reckless in hiring, training, and/or

supervising their employees; including Ravenel, in connection with Southern Charm, as well as
“carelessly and recklessly violating the applicable standards of care owed to persons appearing on

Corporate Defendants’ reality television show.” (Dkt. No. 1-2 § 79) (emphasis supplied) Similarly,

_Plaintiff’s defamation claim arises out of  the allegation “Defendants, by and through their

employee/agent/servant Chaz Morgan and other employees/agents/servants, have made false,
defamatory misrepresentations to others regarding the aforementioned incident involving Plaintiff
and [Ravenel].” (Dkt. No. 1-2 § 50.) Lastly, Plaintiff’s SCUTPA claim arises from allegations

that various negligent acts “were done for the purpose of preserving and increasing the proﬁtébility

- of the Corporate Déféhdant’s ré_a'litj}'-telévisioh show and television networks.” (Dkt. No. 1-2'91.)

The Agreements” arbitration clauses cover Plaintiff’s claims. See, e.g., Gray v. Talking Phone

Book, No. 8:08-cv-01833-GRA, 2008 WL 11348324, at *1 (D.S.C. Aug 7, 2008) (granting motion

to dismiss where arbitration clause encompassed “any controversy or claim arising out of or

relating to this Agreement”); Jefferies v. Certified Auto Center, LLC, 2017 WL 10810592, at *3
(D.S.C. Feb. 8, 2017) (“[T]he court may not deny a party's request to arbitrate an issue ‘unless it
may be said with positive aésurance that the arbitration clause is not susceptible of an interpretation
that covers the asserted dispute.’”).

Plaintiff, however, argues that no agreement existed between the parties, and that the

arbitration agreements are unconscionable.
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Plaintiff’s argument that the Agreements are unsupported by a lack of consideration is
unconvincing. Tﬁe Agreements do not lack consideration because the “mutual promise to arbitrate
constitutes sufficient consideration.” O’Neil v. Hilton Head Hosp., 115 F.3d 272, 275 (4th Cir.
1997). Further, both agreements state that “I acknowledge and agree that a significant element of
the consideration I, am receiving under this Agreement is the opportunity for publicity that I will
reqeive if Produ;:er inclucies the Footage and Materials in the Program or in the Advertisements.”
(Dkt. No. 17-2 § 7, Dkt. No. 17-3 §76.) As one court reasoned, Plaintiff “signed on to participate
in a television show” and “bargained for the chance for ﬁﬁbli(;ity.” See Klapper v. Graziano, 970
N.Y.S.2d 355, 361 (Sup. Ct. 2013) (upholding release barring plaintiff from suing television
producer for defamation in exchange fof piaintiffs appéarance on reality television show).

By extension, Plaintiff’s contention thét she needed “new and additional consideration” to
support the Agreements-is ¢onfou’nding. '.'(Dkt. No. 17 at 6.) Before signing the Agreements,
Plaintiff had 'ﬁo’ contra&s witﬁ the Defendénts. --Therefofe,- 10 '(jenter into the 2014 Agreement,
Plaintiff would:r.lot ﬁeed “new and additional cénsideration.;-? ‘The fact Plaintiff worked for Ravenel
as a nanny pridr to her appéarances on Southern Charrﬁ is irfeilevant.

Plaintift also claims she Asi.gned the Agreements under duress. However, the 2015
Agreement states that Plaintiff acknowledées thét shé “had ample opportunity to read, and [has]
in fact read, this éntire agréemen » and thaf “I understand [ am ‘givi‘ng up certain legal rights uﬁder
this agreemen;t,,including, withouf limitation, my righf fo /f.ll_e a lawsuit in court with respect to any
claim arising in coﬁhection with thié agreve‘r‘nen_t.” (Dkt. No. 17;2 _ét 9) (bolding, capitalization, and
underlining removed) Plaintiff has not presented any non-conclusory allegations or evidence that
she did not have the opportunity to read or review the document or that Defendants pressured

Plaintiff to sign the Agreements. 'Plaintiff's assertions that “the frequency of filming and my
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schedule as a nanny [for Ravenel] . . . made my appearance on [Southern Charm] almost
inevitable” and that “crew for [Southern Charm] approach[ed] me on two separate occasions about
appearing on the television show and requesting my consent” do not come close to constituting
duress. (Dkt. No. 17-1 99 7,9, 10.) See Philips v. Baker, 284 S.C. 134,325 S.E.2d 533 (S.C. 1985)
(no duress absent “improper external pressure or inﬂ»uencc that practically destroys the free agency
of a party”). | |

Lastly, Plaintiff argues that the Agreements are unconscionable. Plaintiff’s principal point

is that there are various procedural deficiencies with the arbitration agreements, namely that the

2015 Agreement waives Piaintiff’ s right to punitive or exemplary damages and iimits Plaintiff’s
recovefy to aétual‘vdar‘nal‘ges.‘ (Dkt. No. 17 at 13.) H.owever, é reviéw of the Agreements reveals
this is not the case. The 2015 Agreement states “the damages recoverable by the parties to any
dispute shall be limited to actual damages, and such parties waive the right to seek, and shall in no
event by liable for, punitive or exemplary damages” only “to the maximum extent permitted by
the law.” (Dki. No. 17-2 § 22.) See also 2014 Agreement (Dkt. No. .17-3 § 13) (allo;)ving the
arbitrator to award “any remedy that would ha\‘zc been available in court” arising from “unwaivable
public rights”). As the Agreements allow the types of “mandatory statutory remedies” Pléintiff
could in theory be entitled to under SCUTPA, the Agreements are not unconscionable or against
public policy. See Simpson v. MSA of Myrtle Beach, Inc., 373 S.C. 14, 644 S.E.2d 663, 671 (2007)

(invalidating arbitration provision providing “[i]n no event shall the arbitrator be authorized to

. award punitive . . . or [mandatory] treble damages” under SCUTPA) (emphasis supplied).

IV.  Conclusion
For the foregoing reasons, Defendants Haymaker Media, Inc., Bravo Media Productions
LLC, NBCUniversal Media, LLC, and Comcast Corporation’s Motion to Dismiss (Dkt. No. 6) is

GRANTED. The Court ORDERS Plaintiff Dawn Ledwell and Defendants Haymaker Media,

7-
-223 -

2/v0001LdD020Z#3SVD - SVI1d NOWINOD - NOLSITHVHO - INd ZL:¢ Z¢ unr 020¢ - d311d ATIVOINOYHLO3 13



2:19-cv-02815-RMG  Date Filed 01/17/20 Entry Number 23 Page 8 of 8

Inc., Bravo Media Productiohs LLC, NBCUniversal Media, LLC, and Comcast Corporation to
arbitrate their dispute in accordance with the Agreements. All claims against Defendants
Haymaker Media, Iné., Bravo Media Productions LLC, NBCUniversal Media, LLC, and Comcast

Corporation are DISMISSED WITHOUT PREJUDICE.

Richard Mark Gergel>
United States District Court Judge

AND IT IS SO ORDERED.

January 17,2020
Charleston, South Carolina
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JAMS STREAMLINED
ARBITRATION RULES
& PROCEDURES

JAMS provides arbitration and mediation
services worldwide. We resolve some of the
world’s largest, most complex and contentio
disputes, utilizing JAMS Rules & Procedures
as well as the rules of other domestic and
international arbitral institutions. '
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JAMS arbitrators and mediators are full-time
neutrals who come from the ranks of retired
state and federal judges and prominent
attorneys. These highly trained, experienced
_ ADR professionals are dedicated to the hlghe
~ ethical standards of conduct

Parties Wishi'ng to write a pre-dispute JAMS
arbitration clause into their agreement shoul&

WWOO - NOKSITIVHO - Nd ¢L:Z2 ¢g un

" review the sample arbitration clauses on pag%

3 and 4. These clauses may be modlﬁed to tail@r
- the arbitration process to meet the parties’
_ individual needs. '
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‘Referring to the JAMS

Standard Commerc1al Arbltratlon Clauseo

Rule 25. Disqualification of the Arbitrator
as a Witness or Party and
Exclusion of Liability ................
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Arbitration Option. . . ... .............

Rule 28. Final Offer (or Baseball) _
Arbitration Option. . . . ......... e
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Admlmstratlve Fees

For two-party matters, JAMS charges a $1,500 Filing Ffee
to be paid by the party initiating the Arbitration. JAES
also charges a $1,500 Filing Fee for counterclaims. kor

* matters involving three or more parties, the Filing

is' $2,000. A Case Management Fee of 12% will be 2s-
sessed against all Professional Fees, including time sp@rt
for hearings, pre- and post-hearing reading and resea%h

and award preparation. | S

' -"JAMS neutrals sét their: own hourly, partlal and f -
~ day rates. For information on individual neutrals’ raigs
“and the administrative fees,. please contact JAMS

800.352.5267. The fee structure is subject to changey

Standard Arbltratlon Clauses

Streamlined Arbitration Rules
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Any dispute, claim or controversy arising out of or re/atm@to
this Agreement or the breach, termination, enforcement in-
-terpretation or validity thereof, including the determination
of the scope or applicability of this agreement to arbitrate,
shall be-determined by arbitration in (insert the desired
place of arbitration), before (one) (three) arbitrator(s). The
arbitration shall be administered by JAMS pursuant to its
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Streamlined Arbitration Rules & Procedures (Compre

sive Arbitration Rules & Procedures). Judgment on (e
Award may be entered in any court having jurisdiction. %is
clause shall not preclude parties from seeking provisidgal
remedies in aid of arbitration from a court of appropr@;‘e
Jurisdiction. ')3

-

(Optional) Allocation of Fees and Costs: The arbitrator mﬁy
in the Award, allocate all or part of the costs of the arbifra-
tion, including the fees of the arbitrator and the reason%e

attorneys’ fees of the prevailing party. ,'\>
o

Sometimes contracting parties may want their agreemen!{\l)lo
allow a choice of provider organizations (JAMS being Oﬁe)
that can be used if a dispute arises. The following clakge
permits a choice between JAMS or another provider orgﬁl-
zation at the option of the first party to file the arbitration.

Nd ¢

Standard Commercial Arbitration Clause’
Naming JAMS or Another Provider*

VYHO

Any dispute, claim or controversy arising out of or re/at/n@‘o
this Agreement or the breach, termination, enforcementth-
terpretation or validity thereof, l/nc/uding the deterh’rinaffpn
of the scope or applicability of this agreement to arb/tr%,
shall be determined by arbitration in (insert the desifed
place of arbitration), before (one) (three) _arbitraz‘o@).
At the option of the first party to file an arbitration, e
arbitration shall be administered: either by JAMS pu ‘
ant to its (Streamlined Arbitration Rules & Procedurss)

" (Comprehensive Arbitration Rules & Procedures), or@y
{(name an alternate provider) pursuant to its (identifytthe
rules that will govern). Judgment on the Award ma@e
entered in any court having jurisdiction. This clause shall
-not preclude parties from seeking provisional remediexin
aid of arb/trat/on from a court of appropr/ate jur/sd/ctfcﬁﬁ

( Opt/ona/) Allocation of Fees and Costs: The arbitrator n%y
in the Award, allocate all or part of the costs of the arb/%

tion, including the fees of the arbitrator and the reasona'Ble
attorneys’ fees of the prevailing party.

000}

~ *The drafter should select the desired option from thRde

provided in the parentheses.

All of the JAMS Rules, inbluding the Streamlined Arbitra-
tion Rules set forth below, can be accessed at the JAMS
website: www.jamsadr.com/rules-clauses.




JAMS STREAMLINED
ARBITRATION RULES
& PROCEDURES
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NOTICE: These Rules are the copyrighted property of JAIZS.
They cannot be copied, reprinted or used in any way witfrout
permission of JAMS, unless they are being used by Fhe
parties to an arbitration as the rules for that arbitratiordIf
they are being used as the rules for an arbitration, pro,izer
attribution must be given to JAMS. If you wish to oblgn
permission to use our copyrighted materials, please con@ct
JAMS at 949.224.1810.

L:¢ ¢c un

Rule 1. Scope of Rules

(a) The JAMS Streamlined Arbitration Rules and Pra&s
dures (“Rules”) govern binding Arbitrations of dispute
claims that are administered by JAMS and in which
Parties agree to use these Rules or, in the absence of s§gh
agreement no disputed claim or counterclaim exceads
$250,000, not including interest or attorneys’ fees, unlgs
other Rules are prescrlbed U)
(b) The Parties shall be deemed to have made thge
Rules a part of their Arbitration agreement (“Agreement” )
. whenever they have prowded for Arbitration by JAMS un
its. Streamlmed Rules or for Arbitration by JAMS w1th§1t
specifying any partlcular JAMS Rules and the dlspute§
claims meet the criteria of the first paragraph of this Rize.
’ ' ' i)
() The authority and duties of JAMS as prescribed in m
Agreement of the Parties and in these Rules shall be carded
out by the JAMS National Arbitration Committee (“NAg')
or the office of the General Counsel or their designeesa

. _ m

~(d) JAMS may, in its discretion, assign the administratﬁn

of an Arbitration to any of its Resolution Centers. §

(e) Theterm “Party” as used in these Rules includes P3r-

ties to the Arbitration and their counsel or representativgs.
. o

_ N
(f) “Electronic filing” (e-file) means the electronic trach-
mission of documents to and from JAMS and other Par-
ties for the purpose of filing via the Internet. “Electronic
service” (e-service) means the electronic transmission of

documents via JAMS Electronic Filing System to a Party,
attorney or representative under these Rules.
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use of any JAMS Rules or

m
Rule 2. Party Self—Determlnatlon o

(a) The Parties may agree on any procedures not specn‘od
herein or in lieu of these Rules that are consistent v@h
the applicable law and JAMS policies (including, withait
limitation, Rules 12(j), 25 and 26). The Parties s@ll
promptly notify JAMS of any such Party-agreed procedu'T_es
and -shall confirm such procedures in writing. The Party-
agreed procedures shall be enforceable as if contalned'_']n
these Rules. ‘ m
- : O
(b) When an Arbitration Agreement provides that thegr—
bitration will be non-administered or administered by@n
entity other than JAMS and/or conducted in accordance
with rules other than JAMS rules, the Parties may subSe-
quently agree to modify that agreement to provide that ke
arbitration will be adm|n|stered by JAMS and/or conducted'
in accordance with JAMS rules.

Rule 3. Amendment of Rules

O - Nd Z}

JAMS may amend these Rules without notice. The Rulesgn
effect on the date of the commencement of an Arbitrat%n
(as defined in Rule 5) shall apply to that Arbitration, unlrilf.lss
the Parties have agreed upon another version of the Rutg{s. '
Rule 4. Conflict with Law - 2
If any of these-Rules, or modification of these Rules égr%d :
to by the Parties, is determined to be in conflict witEa

provision of applicable law, the provision of law will govErn

-over the Rule in conflict, and no other Rule will be affectzl.

Rule 5 Commencmg an Arb1trat1on
~-and Service

(a) 'The Arbitration is deemed commenced when JAS

48Vv3 - SvAld

issues a Commencement Letter based upon the emsteme

-of one of the following: S #

(i) A post-dispute Arbitration Agreement fully %(
ecuted by all Parties specifying JAMS admmlstratlorﬁ)r

_\

(i) A pre-dispute written contractual provision rqur—
ing the Parties to arbitrate the dispute or claim specn‘yﬂg
JAMS administration or use of any JAMS Rules or that te
Parties agree shall be administered by JAMS; or"

(iii) A written confirmation of an oral agreement of
all Parties to participate in an Arbitration administered by
JAMS or conducted pursuant to any JAMS Rules, confirmed
in writing by the Parties; or




(iv) The Respondent’s failure to timely object to JAMS
administration; or

(v) A copy of a court order compelling Arbﬁrahor@t
JAMS.
5
(b) The issuance of the Commencement Letter confirtﬁs
that the requirements for commencement have been m'zt,
that JAMS has received ail payments required under e
applicable fee schedule and that the Claimant has provicEd
JAMS with contact information for all Parties along vmh
~ evidence that the Demand for Arbitration has been served
on all Parties. N
o
) [
(c) If a Party that is obligated to arbitrate in accordafce
with subparagraph (a) of this Rule fails to agree to fgr-
ticipate in the Arbitration process, JAMS ‘shall confirman
‘writing that Party’s failure to respond or participate, ag,
pursuant to Rule 14, the Arbitrator shall schedule, aod
prbvide'appropriate notice of, a Hearing or other opportun?ﬁy
for the Party demanding the Arbitration to demonstratecris
entitlement to relief.’ . >
| o 2
(d) The date of commencement of thée Arbitration is fhe
date of the Commencement Letter but is not intende
be applicable to any legal requirements such as the statge
of limitations, any contractual limitations period or claims
notice requirements. The term “commencement,” as used
in this Rule, is-intended only to pertain to the operatiorepf
_this and other Rules (such as Rule 3, lO(a) and 26(a)%

(e) SerVIce by a Party under these Rules is® effected'!by
providing one signed copy of the document to each Paﬂy
.and two copies to JAMS. Service may be made by ha
> delivery, overnight delivery service or U.S. mail. Service'by
any of these means is considered effective upon the
of deposit of the document..In computing any perioq‘.ﬁ)f
time prescribed or allowed by these Rules for a Party tcﬁo
some act within a prescribed period after the service Ba
notice or other paper on the Party and the notice or pa
~isserved on the Party only by U.S. mail, three (3) calen@ar
- days shall be added to the prescribed period. .

o
o
o
S

+ (f) . Electronic Filing. The Arbitrator may at any time reqiife
electronic filing and service of documents in an Arbitra-
tion. If an Arbitrator requires electronic filing, the Parties
shall maintain and regularly monitor a valid, usable and
live email address for the receipt of all documents filed
through JAMS Electronic Filing -System. Any document
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filed electronically shall be considered as filed with JAmS
when the transmission to JAMS Electronic Filing System
is complete. Any document e-filed by 11:59 p.m. (of %e
sender’s time zone) shall be deemed filed on that détd.
Upon completion of filing, JAMS Electronic Filing Sysgn
shall issue a confirmation receipt that includes the drh;te
and time of receipt. The confirmation receipt shall sege
as proof of filing. -
=
Every document electronically filed or served shallge
deemed to have been signed by the Arbitrator, Case M,a\p-
ager, attorney or declarant who submits the documengo
JAMS Electronic Filing System, and shall bear the tyged
name, address and telephone number of a signing atfor-
ney. Typographical signatures shall be treated as persogsl
signatures for all purposes under these Rules. Docume’r@s
containing signatures of third parties (i.e., unopposad
motions, affidavits, stipulations, etc.) may also be fi@d
electronically by indicating that the original signatures &e
maintained by the filing Party in paper format. (')
I
Delivery of e-service documents through JAMS Electro%c
Filing System to other registered users shall be consideﬁd
as valid and effective service and shail have the satfe
legal effect as an original paper document. Recipientgyf
e-service documents shall access their documents thro%h
JAMS Electronic Filing System. E-service shall be deenggd
complete when the Party initiating e-service compleigs
the transmission of the electronic document(s) to JAES
Electronic Filing System for e-filing and/or e-service. Ugdn
actual or constructive receipt of the electronic documenffs)
by the Party to be served, a Certificate of Electronic Ser\me'
shall be issued by JAMS Electronic Filing System to Jhe
Party initiating e-service, and that Certificate shall serve,as
proof of service. Any Party who ignores or attempts to ref@3e
e-service shall be deemed to have received the electrogyc
document(s) 72 hours following the transmission of e
electronic document(s) to JAMS Electronic Filing Syst%ﬁ

_ o
If an electronic filing or service does not occur becauség)f
(1) an error in the transmission of the document to JARS
Electronic Filing System or served Party that was unkndn
to the sending Party; (2) a failure to process the electrofjc
document when received by JAMS Electronic Filing Systéﬁ\;
(3) the Party was erroneously excluded from the service list;
or (4) other technical problems experienced by the filer,
the Arbitrator or JAMS may, for good cause shown, permit
the document to be filed nunc pro tunc to the date it was
first attempted to be sent electronically. Or, in the case of




service, the Party shall, absent extraordinary circumstanq%lF,
be entitled to an order extending the date for any respoase
or the period within which any right, duty or other act mj_&t
be performed. :

Rule 6. Preliminary and
Administrative Matters

ATIVOINO

(a) JAMS may convene, or the Parties may request, gi
ministrative conferences to discuss any procedural mafier
relating to the administration of the Arbitration. )
N

(b) If no Arbitrator has yet been appointed, at the reqt@t
of a Party and in the absence of Party agreement, JAMS
may determine the location of the Hearing,- subject=to
Arbitrator review. In determining the location of the H&r-
ing, such factors as the subject matter of the dispute, Me

convenience of the Parties and witnesses, and the relafive’

resources. of the Parties shall be considered. 2
(c) If, at-any time, any Party has failed to pay fees or%—
penses in full, JAMS may order the suspension-or termiga-
tion of the proceedings. JAMS may so inform the Partiegn
order that one of them may advance the required'paym@t.
.If one Party advances the payment owed by a-non-pay’Sg

‘Party, the Arbitration shall proceed, and the Arbitrator m3ay
allocate the non-paying Party’s share of such costs, in &c-
- cordance with Rules 19(e) and 26(c). An administragye

suspension: shall toll-any other time limits containedSin
these Rules or the Parties’ Agreement. . . CZ)

(d) -JAMS. does not maintain an official record of dog-
~ments filed in the Arbitration. If the Parties wish to hBle
any documents returned to them, they must advise JAMS
in writing within thirty (30) calendar days of the.conclus&'gn
of the Arbitration. If special arrangements are requized
regarding file maintenance or document retention, t%y
must be agreed to in writing, and JAMS reserves the right
to impose an additional fee for such special arr'angemer%s.
Documents that are submitted for e-filing are retainedpr
thirty (30) calendar days following the conclusion of tHe

 Arbitration. - | __ S

o

B
(e) Unless the Parties’ Agreement or applicable law p?o
vides otherwise, JAMS may consolidate Arbitrations in the
following instances:

(i) If a Party files more than one Arbitration with
JAMS, JAMS may consolidate the Arbitrations into a single
Arbitration.
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(ii) Where a Demand or Demands for Arbitration irrl r
are submitted naming Parties already involved in anofi
Arbitration or Arbitrations pending under these Rules, JABS
may decide that the new case or cases shall be consolidaged
into one or more of the pending proceedings and referggd

to one of the Arbitrators already appointed. '33

(iii) Where a Demand or Demands for Arbitration is'jor
are submitted naming parties that are not identical to e
Parties in the existing Arbitration or Arbitrations, JAMS rthy
decide that the new case or cases shall be consolida@d
into one or. more of the pending proceedings and refen‘ed
to one of the Arbitrators already appointed. B

[,
When rendering its decision,_JAMS will take into accofnt
all circumstances, including the links between the ca%s
and the progress already made in the existing Arbitratiass.

—_—

N
Unless applicable law provides otherwise, where JARS

decides to consolidate a proceeding into a pending Arbij%-

- tion, the Parties to the consolidated case or cases willche

deemed to have waived their right to designate an Arbitr%)r

~"as well as'any contractual provision with respect to the Is?*l_Ite

of the Arbitration. m

(f) Where a third party seeks to participate in an Arbi%—
tion already pending under these Rules or where a Partyi to

~ an Arbitration under these Rules seeks to compel a tfidd
~ party to participate in a pe‘nd_ing Arbitration, the Arbitga-

tor shall’ determine such request, taking into account3ll

' cirCumstances he ‘or she deems relevant and applicabi

v3ald

Rule 7. Not1ce of Clalms ,
(a) Each Party shall afford all other Parties reasonable éﬁd

_timely notice of its claims, affirmative defenses or cogm-

terclaims. Any such notice shall include a short statem&lt
of its factual basis. No claim, remedy, counterclaim@r
affirmative defense will be considered by the Arbitratop3n
the absence of such prior notice to the other Parties, unlgs
the Arbitrator determines that no Party has been unf y
prejudiced by such lack of formal notice or all Parties a

that such consideration is appropriate notwithstanding ge

lack of prior notice. , s

(b) Ciaimant’s notice of claims is the Demand for Arbitra-
tion referenced in Rule 5. It shall include a statement of
the remedies sought. The Demand for Arbitration may at-
tach and incorporate a copy of a Complaint previously filed
with a court. In the latter case, Claimant may accompany




.. arbitrability issues as a preliminary matter. o rn

the Complaint with a copy of any Answer to that Complzmtt
filed by any Respondent. _

_..|

Py
(c) Within seven (7) calendar days of service of the nofige-

of claim, a Respondent may submit to JAMS and serv
other Parties a response and a statement of any affirmatie
defenses, including jurisdictional challenges or coun_<r
claims it may have. -
(d) Within seven (7) calendar days of service of a coungr—
claim, a Claimant may submit to JAMS and serve on otner
Parties a response to such counterclaim and any affirma@e

defenses, including jurisdictional challenges, it may ha’ﬁe

(e) Any claim or counterclaim to which no response E@s
been served will be deemed denied. r\>

-—

(f) Jurlsdlctlonal challenges under Rule 8 shall be deer@d
waived, unless asserted in a response to a Demand=r
~ counterclaim or promptly thereafter, when cwcumstan?es
first suggest an issue of arbitrability.

1S3TdVH

Rule 8. Interpretation of Rules and
| Iunsdlcuon Challenges

) Once appointed, the Arbitrator shall- resolve d|spu%s
. -about the interpretation-and applicability of these Rules
and conduct of the Arbitration Hearing. The resolut|or8>f
the issue by the Arbltrator shall be flnal Z
(b) Jurisdictional and arbitrability disputes, includ%g
disputes over the formation, existence, validity, interq'ﬂa-
tation or scope of the agreement under which Arbitra
is sought, and who are proper Parties to the Arbitrati(m,
- shall-be submitted to and ruled on by the Arbitrator.

- Arbitrator has the authority to determine jurisdiction élnd

=I=l:

(c) Disputes concerning the appointment of the Arbltra%r

shall be resolved by JAMS. o

(d) The Arbitrator may, upon a showing of good causédr
sua sponte when necessary to facilitate the Arbltratlﬁt
extend any deadlines established in these Rules, provn%d
that the time for rendering the Award may only be altered
in accordance with Rule 19.

Sl R A EE S .
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Manager and the other Parties.

Rule 9. Representation n

(a) The Parties, whether natural persons or legal eszi-
ties such as corporations, LLCs or partnerships, may@e
represented by counsel or any other person of the Parff's
choice. Each Party shall give prompt written notice to JAMS
and the other Parties of the name, address, telephone &nd
fax numbers and email address of its representative. ﬁe
representative of a Party may act on the Party’s behaIfI!n
complying with these Rules. g

(b) Changes in Representation. A Party shall give pro@)t
written notice to the Case Manager and the other Parﬁg

of any change in its representation, including the narne
address, telephone and fax numbers and email addressSof
the new representative. Such notice shall state that ke
written consent of the former representative, if any, and\of

the new representative, has been obtained and shall stie

the effective date of the new representation. . g

: Rule 10. Withdrawal from Arbitration CIB

(a) No Party may terminate or withdraw from an Arbi%-
tion after the issuance of the Commencement Letter (
Rule 5), except by written agreement of all Parties to me

z
(b) A Party that asserts a claim or counterclaim rgsy

“prejudice by serving written notice on the other Par
and the Arbitrator. However, the opposing Parties

* - unilaterally withdraw that claim or counterclaim with%t'

within seven (7) calendar days of service of such not
request that the Arbitrator condition the w1thdrawa| ungn

such terms as he or she may direct. m

Rule 11. Ex Parte Commu'nications__ C;B

~.No Party will have any ex parte communication with ‘Fﬁe

Arbitrator regarding any issue related to the Arbitration. Fe
Arbitrator may authorize any Party to communicate dire§8y
with the Arbitrator by email or other written means as I@g
as copies are simultaneously forwarded to the JAMS C&e

¢.¥000

Rule 12, Arbltrator Selection,
‘Disclosures and Replacement

" (a) JAMS Streamlined Arbitrations will be conducted by
one neutral Arbitrator.




(b) Unless the Arbitrator has been previously selecte rrly
agreement of the Parties, the Case Manager may attemp{io
facilitate agreement among the Parties regarding selectﬁn
of the Arbitrator.

O
<
9
(c) If the Parties do not agree on an Arbitrator, JAMS
shall send the Parties a list of at least three (3) Arbitr
candidates. JAMS shall also provide each Party withqa
brief description of the background and experience of eath
Arbitrator candidate. JAMS may replace any or all nar@s
on the list of Arbitrator candidates for reasonable cause'\)at
any time before the Parties have submitted their ch(%e
pursuant to subparagraph (d) below. L
. (d) Within seven (7) calendar days of service by the Parﬁ’gs
of the list of names, each Party may strike one-(1) n
and shall rank the remaining Arbitrator candidates in orcter
- of preference. The remaining Arbitrator candidate with
highest composite ranking shall be appointed the Arbitra&r.
JAMS may grant a reasonable extension of the time to strike
and rank the Arbitrator candidates to any Party withoutﬁ
consent of the other Parties. ’

A7HY
[0}

(e) Ifthis process does not.yield an Arbitrator, JAMS slﬁall
: desrgnate the Arbitrator.-

- NOL

L (f) Ifa Party farls to respond to a Irst of, Arbrtrator car@r-
" dates within seven (7) calendar days after its servicexdr

fails to respond according to the instructions provided®y
JAMS, JAMS shall deem that Party to have accepted aIQ)f

the Arbrtrator candrdates .U
,_

(g) Entities whose mterests are not adverse with respBet
" o the |ssues in dispute shall be treated as a single Party
for purposes of the Arbitrator selection process. JADS
shall determine whether the interests between entities gye
adverse for purposes of Arbitrator selection, considerjig
such factors as whether the entities are represented®y
the same attorney and whether the entities are presenﬁﬁg
joint or separate positions at the Arbitration. - %
(h) If, for any reason, the Arbitrator who is selected is @1-
able to fulfill the Arbitrator’s duties, a successor Arbitratpr
shall be chosen in accordance with this Rule. JAMS Wil
make the final determination as to whether an Arbitrator
is unable to fulfill his or her duties, and that decision shall
be final.

(i) Any disclosures regarding the selected Arbitrator shall
be made as required by law or within ten (10) calendar




days from the date of appointment. Such disclosures r%y
be provided in electronic format, provided that JAMS @l
produce a hard copy to any Party that requests it. The P,_g!r—
ties and their representatives shall disclose to JAMS &y
circumstances likely to give rise to justifiable doubt asfo
the Arbitrator’s impartiality or independence, including
any bias or any financial or persohal interest in the resglt
of the Arbitration or any past or present relationship with
the Parties or their representatives. The obligation of &he
Arbitrator, the Parties and their representatives to make!l

required disclosures continues throughout the Arbitrat,i‘\gn
process. S : : Q
o

(j) At any time during the Arbitration process, a Pé'fty
may challenge the continued service of an Arbitrator Jor
cause. The challenge must be based upon information tﬁ?t
was not available to the Parties at the time the Arbitrator
was selected. A challenge for cause must be in wriﬂﬁg
and exchanged with opposing Parties, who may resp@d
within seven (7) days of service of the challenge. JAMS
shall make the final determination as to such challenge.
Such determination shall take into account the materia%y
of the facts and any prejudice to the Parties. That decisp.ﬁn
will be final. )
__|
. o )
Rule 13. Exchange of Information Z

. (a) The-Parties shall cooperate in good faith-in the voI81—

tary and-informal-exchange of all non-privileged documesls
and information (including electronically stored informatign
(*ESI")) relevant to the dispute or claim, including copes
of all documents in their possession or control on whr'LEh
they rely in support of their positions or that they int¢nd
to introduce as exhibits at the Arbitration Hearing, the
names of all individuals with knowledge about the displite
or claim and the names of all experts who may be calisd
upon to testify or whose reports may be introduced at g—’]e
Arbitration Hearing. The Parties and the Arbitrator Wi
make every effort to conclude the document and inforrf@-
tion exchange process within fourteen (14) calendar das
after all pleadings or notices of claims have been receivéd.
The necessity of additional information exchange shall3e
determined by the Arbitrator based upon the reasonafde
need for the requested information, the availability of otRér
discovery options and the burdensomeness of the request
on the opposing Parties and the witness: ‘

(b) As they become aware of new documents or informa-
tion, including experts who may be called upon to testify,
all Parties continue to be obligated to provide relevant, non-




privileged documents, to supplement their identificatiorﬁf
witnesses and experts and to honor any informal agreemefiis
or understandings between the Parties regarding docum

or information to be exchanged. Documents that were &bt
previously exchanged, or witnesses and experts that

not previously identified, may not be considered by Ihe
Arbitrator at the Hearing, unless agreed by the Partres?r
~ upon a showing of good cause. _ T

(c) The Parties shall promptly notify JAMS when a dispg}e :

~ exists regarding discovery issues. A conference shall be ‘ar—
ranged with the Arbitrator, either by telephone or in pers@
and the Arbltrator shall decide the dispute.

Rule 14. Scheduling and Location
of Hearing

(a) The Arbitrator, after consultrng ‘with the Parties tﬁ?ﬂt
have appeared shall determine the date, time and locatign
of the Hearlng The Arbitrator and the Parties shall attempt
to schedule consecutlve Hearing days if more than one @y

is necessary ‘ _ j>

Py
=

(b) " If a Party has failed to participate in the Arbitration

" cess, the Arbitrator may set the Hearing without consultgg
with that Party. The non-participating Party shall be serged

~witha Notlce of Hearlng at least thirty (30) calendar days

:¢ecunfo

.'prnor to the scheduled date unless the law of the reley t
» jUI’ISdICtIOI’l aIIows for or the Parties have agreed to, shoEer
*notice. © ‘ O

‘ Z
o (c) The Arbrtrator in order to hear a third- party witne3,
or for the convenience of the Parties or the witnesses, %y
conduct the Hearlng atany location. ‘Any JAMS Resolu

N Center may be designated a Hearing Iocatron for purposes
of the issuance of a subpoena or subpoena duces tecDm
| to a thll’d party W|tness :

020Zc#3S

;Rule 15 Pre Hearlng Submissions

(a) Except as set forth in any scheduling order that r%y
be adopted, at least seven (7) calendar days-before Be
Arbitration Hearing, the Parties shall file with JAMS &8d
serve and exchange (1) a list of the witnesses they mteLQd
tocall, mcludmg any experts; (2) a short description of Re
anticipated testimony of each such witness and an estimate
“of the'length of the witness’ direct testimony; and (3) a
list of all exhibits intended to be used at the Hearing. The
Parties should exchange with each other copies of any such
exhibits to the extent that they have not been previously
exchanged. The Parties should pre-mark exhibits and shall




Rule 16. Securing Witnesses

attempt to resolve any disputes regarding the adm|55|b|my

of exhibits prior to the Hearlng (_3'
Py

(b) The Arbitrator may require that each Party submga
concise written statement of position, including sumrpg-
ries of the facts and evidence a Party intends to preseht,
discussion of the applicable law and the basis for the
quested Award or denial of relief sought. The statemen{s,
which may be in the form of a letter, shall be filed with
JAMS and served upon the other Parties at least seven @)
calendar days before the Hearing date. Rebuttal statemelhjts
or other pre-Hearing written submissions may be permrt%d
or required at the discretion of the Arbitrator.

and Documents for the
Arbitration Hearing

= 2Lz ezunrQ

At the written request of a Party, all other Parties shdll
produce for the Arbitration Hearing all specified witnesses
in their employ or under their control without nee%f
subpoena. The Arbitrator may issue subpoenas for
attendance of witnesses or the production of docum
either prior to or at the Hearing pursuant to this Rul{g)r
Rule 14(c). The subpoena or subpoena duces tecum sl
be issued in accordance with the applicable law. Pre-issged
subpoenas may be used in jurisdictions that permit the

In the event a Party or a subpoenaed person object

subpoenaed person may file an objection with the Arbitr
who shall promptly rule on the objection, weighing both He

“the production of a witness or other evidence, the Partagr

“burden on the producrng Party and witness and the neeqﬂ)f

the proponent for the wrtness or other evidence.

Rule 17. The Arb1trat10n Hearlng

(a) The Arbrtrator will ordrnarrly conduct the Arbltratwn
Hearlng in-the manner set forth in these Rules: The A
trator may vary these procedures if it is.determined t
reasonable and appropriate to do so.:

VO - Sv3

do0z Ezaa
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(b) The Arbitrator shall determine the order of proof, whesh
will generally be similar to that of a court trial.

Lv00

- (c) The Arbitrator shall requrre wrtnesses to testrfy unB’er

oath if requested by any Party, or-otherwise at the discretion
of the Arbltrator

(d) Strict conformity to the rules of evidence is not re-
quired, except that the Arbitrator shall apply applicable




- Parties or at the dlscretron of the Arbitrator. "~ °

m
law relating to privileges and work product. The Arbitrdfor

shall consider evidence that he or she finds relevant and
material to the dispute, giving the evidence such weiart
as is appropriate. The Arbitrator may be guided in t
determination by principles contained in the Federal R

of Evidence or any other applicable rules of evidence. The
Arbitrator may ‘limit testimony to exclude evidence t‘[_@t
would be immaterial or unduly repetitive, provided that-ll
Parties are afforded the opportunity to present material amd
relevant ewdence : D

()
(e ) The Arbitrator shall receive and consider relev@t

deposmon testimony recorded by transcript or videot
provided that the other Parties have had the opporturd o y
to attend and cross-examine. The Arbitrator may in higor

 her discretion consider witness affidavits or other recorqd

testlmony even if the other Parties have not had the op-
portunity to cross examine, but will give that evidence o'@y
such werght as he or she deems approprlate z

(f) The Parties will not offer as evidence, and the Arbnga
tor shali neither admit into the record nor consider, p%
settlement offers by the Parties or statements or recommﬁ]
dations made by a mediator or other person in connectign

~ with efforts to resolve the dispute being arbitrated, excE'pt
to the extent that appllcable law permrts the admrssmr?of
' fsuch ewdence s D O

' (g) The Hearlng, or any portron thereof, may be conducgd

teIephonrcaHy or v1deograph|cally with the agreement offhe

'U
I_

(h) When the Arbitrator determlnes that all relevant anad

vmatenal evidence and arguments have been presented, é/nd

any interim or partial Awards have been issued, the Agzi-
trator shall declare the Hearmg cIosed The Arbitrator roay

- defer the closmg of the Hearing until a date determlne(ﬂ@y
“the Arbitrator, to permlt the Parties to submit post- Hea@g ‘

briefs, which may be in the form of a letter. If post Hear@g

“briefs are to be submitted, the Hearing shall be deen%d

S
(i} At any time before the Award is rendered, the Arbitb-
tor may, sua sponte or upon the application of a Party"Yor
good cause shown, reopen the Hearing. If the Hearing is
reopened, the time to render the Award shall be calculated
from the date the reopened Hearing is declared closed by
the Arbitrator.

closed upon receipt by the Arbitrator of such briefs. =




Rule 19 Awards

(j) The Arbitrator may proceed with the Hearing in I—ne
absence of a Party that, after receiving notice of the Heax-
ing pursuant to Rule 14, fails to attend. The Arbitrator r%y
not render an Award solely on the basis of the defaul

absence of the Party, but shall require any Party seekﬁg
relief to submit such evidence as the Arbitrator may reqlll'ﬁe
for the rendering of an Award. If the Arbitrator reasona‘_tgy
believes that a Party will not attend the Hearing, the Arbitgp-
tor may schedule the Hearing as a telephonic Hearing amd
may receive the evidence necessary to render an Awarddpy
affidavit. The notice of Hearing shall specify if it will be'\{n

person or telephonic. S

o

(k) Any Party may arrange for a stenographic or otherde-
cord to be made of the Hearing and shal[.inform the o

Parties in advance of the Hearing. N

(i) The requesting Party shall bear the cost of sygh

. stenographic record. If all other Parties agree to share fbe

cost of the stenographic record, it shall be made availa;ﬁe
to the Arbitrator-and may be used in the proceeding. O

. I
- (ii) * If there is no agreement to share the cost of Bhe
stenographic record, it may not be provided to the Arbitr

‘and may not be used in the proceeding, unless the Pgﬁy
arranging for the stenographic record agrees to. prowdeg

cess to the stenographic record either at no charge or@n
terms that are acceptable to the Parties and. the report&.gg

‘ SeI’VICG . O

, =
(iii) The Partles may agree that the cost of the steg@D-

' ‘graphic record shall or shall not be allocated by the Arb|%

tor in the Award.

Svaid

Rule 18. Waiver of Hearing

- The Parties may agree to waive oral Hearing and sub@'git
- the dispute to the Arbitrator for an Award based on writ%n
submlssmns and other evidence as the Partles may agnee

0cOc#:

(a) The Arbltrator shall render a Final Award or Partial F%I

~ Award within thirty (30) calendar days after the. date of Be

close of the Hearing as defined in Rule 17(h) or (i), or, Ea
Hearing has been waived, within thirty (30) calendar d
after the recelpt by the Arbitrator of all materials specifié d
by the Parties, except (1) by the agreement of the Parties;
(2) upon good cause for an extension of time to render the
Award; or (3) as provided in Rule 17(i). The Arbitrator shall
provide the Final Award or Partial Final Award to JAMS for
issuance in accordance with this Rule.




(b) In determining the merits of the dispute, the Arbin-I -
tor shall be guided by the rules of law agreed upon by the
Parties. In the absence of such agreement, the Arbitr

will be guided by the law or the rules of law that he or e
deems to be most appropriate. The Arbitrator may gra]t
" any remedy or relief that is just and equitable and witlan
the scope of the Parties’ agreement, inciuding, but

limited to, specific performance of a contract or any oth}er
equitable or legal remedy.

a3t

(c) In addition to a Final Award or Partial Final Award, the
Arbitrator may make other decisions, including mterm@r
.partlal rulings, orders and Awards.

Z

unp Q

(d) Interim Measures. The Arbitrator may grant whateyer
interim measures are deemed necessary, including |nju@
tive relief and measures for the protection or conservatian
of property and disposition of disposable goods. Such
terim measures may take the form of an interim or Par@l
Final Award, and the Arbitrator may require securltyéor
the costs of such measures. Any recourse by a Party fira
court for interim or provisional relief shall not be deen%d
incompatible with the agreement to arbltrate ora waﬁer
of the right to arbltrate R Cﬁ :
~-(e) The Award of the Arbitrator may allocate Arbltrat%n
fees and Arbitrator compensatlon and expenses unlgss
such an allocation is expressly prohibited by the Parttes’
Agreement (Such a prohibition may not limit the poger
- of.the Arbitrator to allocate Arbitration fees and ArbitraZr

compensation and expenses pursuant to Rule 26(c).) T

: L : ‘ .
(f) The Award of the Arbitrator may allocate attorneys’ fgles
and expenses and interest (at such rate and from such
as the Arbitrator may deem appropriate) if provided by fhe
~-Parties’ Agreement or allowed by applicable law. When Ee .
- Arbitrator is authorized to award attorneys’ fees and miist
- ‘determine the reasonable amount of such fees, he or e
may consider whether the failure of a Party to coopeﬂé‘}e
reasonably in the discovery process and/or comply with %e
Arbitrator’s discovery orders caused delay to the proceed@g

or addltlonal costs to the other Parties. Pt
: S B
~

" (g) The Award shall consist of a written statement sigh&d
by the Arbitrator regarding the disposition of each claim
and the relief, if any, as to each claim. Unless all Parties
agree otherwise, the Award shall also contain a concise
_written statement of the reasons for the Award.
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“Rule 20. Enforcement of the Award o

(h) After the Award has been rendered, and provided me
Parties have complied with Rule 26, the Award shall betis-
sued by serving copies on the Parties. Service may be mﬁe
by U.S. mail. It need not be sent certified or registereg

(i) Within seven (7) calendar days after service of a Pgr—
tial Final Award or Final Award by JAMS, any Party ray
serve upon the other Parties and on JAMS a request that
the Arbitrator correct any computational, typographicafor
other similar error in an Award (including the reallocatggn
of fees pursuant to Rule 26(c) or on account of the effl%ct

. of an offer to allow judgment), or the Arbitrator may Ra

sponte propose to correct such errors in an Award. A P&y
opposing such correction shall have seven (7) calendar
days thereafter in which to file any.objection. The Arbif_f‘gx-
tor may make any necessary and appropriate correctionﬁo
the Award within fourteen (14) calendar days of receiviriga

" request or seven (7) calendar days after his or her propd%al

to do so. The Arbitrator may extend the time within whigh
to make corrections upon good cause. The corrected Awgrd
shall be served upon the Parties in the same mannerzgs
the Award. Jf
o m
(j) The Award is considered final, for purposes of judi¢l
proceeding to enforce, modify or vacate the Award purgy-

'~ ant to Rule 20, fourteen (14) calendar days after senfee
~is deemed effective if no fequest for a correction is madg,
oras of the effective date of service of a corrected Aw@.

pd

p _ Prbceedingsto ehforce, confir.m, modify or vaéate an Awﬁd

will be controlled- by and conducted in conformity \@h

. the Federal Arbitration Act, 9 U:S.C. Sec 1, et. seq.uer

applicable:state law. The Parties to;an Arbitration unggr
these Rules shail be deemed to have consented that jupg-

.ment upon the Award-may be entered in any court haviig

jurisdiction thereof.

00202#3S

Rule 21. Confidentiality and ?ﬁv&cy

, » 9
(a) JAMS and the Arbitrator shall maintain the confidengal
n‘atUré of the Arbitration proceeding and the Award, inclgg-
ing the Hearing, except as necessary in connection witfja

- judicial challenge to or enforcement of an’Award, or uni®s

otherwise required by law or judicial decision.

(b) The Arbitrator may issue orders to protect the confi-
dentiality of proprietary information, trade secrets or other
sensitive information.




m
(c) Subject to the discretion of the Arbitrator or agreemgnt
of the Parties, any person having a direct interest in ¢he
Arbitration may attend the Arbitration Hearing. The~Arbi%-

tor may exclude any non-Party from any part of a Heari%. '

Rule 22. Waiver

(a) If a Party becomes aware of a violation of or failuredo
comply with these Rules and fails promptly to object'_"ln
writing, the objection will be deemed waived, unless
Arbitrator determines that waiver will cause substan?al
|njust|ce or hardship. N
N
(b) If any Party becomes aware of information that could_be
~ the basis of a challenge for cause to the continued sendxe
of the Arbitrator, such challenge must be made promd@,
in writing, to the Arbitrator or JAMS. Failure to do so siall

TIVOI

. constitute a waiver of any objection to continued senfge .

by the Arbitrator. ' Y,
Z

Rule 23. Settlement and Consent AwardO

(a) The Parties may agree at any stage of the Arbltratgn
process, to submit the case to JAMS for mediation. The
JAMS mediator assigned to the case may not be the Arbit_rla-
tor, unless the Parties so agree, pursuant to Rule 23(bp
.. (b) The Parties may agree to seek the assistance of &]e
" Arbitrator in reaching settlement. By their written ag
ment to submit the matter to the Arbitrator for settlemglt
assistance, the Parties will be deemed to have agreed t&t
the assistance of the Arbitrator in such settlement eff
will not disqualify the Arbitrator from continuing to sdrye
as-Arbitrator if settlement is not reached; nor shall sgsh
assistance be argued to a reviewing court as the basns(ﬁ)r

. vacating or modifying an Award. - k . (:;)
' w

(c) If, at any stage of the Arbitration process, all Par@s

agree upon a settlement of the issues in dispute and requst
the Arbitrator to embody the agreement in.a Consent Awal,
the Arbitrator shall comply with such request, unless %e
Arbitrator believes the terms of the agreement are illegal
or undermine the integrity of the Arbitration process. If §e
Arbitrator is concerned-about the possible consequent®s
of the proposed Consent Award, he or she shall inform e
. Parties of that concern and may request additional specific
information from the Parties regarding the proposed Con-

sent Award. The Arbitrator may refuse to enter the proposed -

Consent Award and may withdraw from the case.




Rule 24. Sanctions

OENE

The Arbitrator may order appropriate sanctions for faillye
of a Party to comply with its obligations under any of th%e
Rules or with an order of the Arbitrator. These sanctions rizay
include, but are not limited to, assessment of Arbitra

fees and Arbitrator compensation and expenses; any ot

costs occasioned by the actionable conduct, includidg
reasonable attorneys' fees; exclusion of certain evidendk;
drawing adverse inferences; or, in extreme cases, determ'T—m—
ing an issue or issues submitted to Arbitration adverselﬁo
the Party that has failed to comply.

Rule 25. Disqualification of the
Arbitrator as a Witness or Party?
and Exclusion of L1ab111ty

nr 0coc

¢cc

(a) The Parties may not call the Arbitrator, the Case M%ﬂ
ager or any other JAMS employee or agent as a witnessg@r
as an expert in any pending or subsequent litigation or ot&er
proceeding involving the-Parties and relating to the dispé;e
that is the subject of the Arbitration. The Arbitrator, C

Manager and other JAMS employees and agents are g0

incompetent to testify as witnesses or experts in any smpﬁh

- proceeding. - : v _|

(b) The Partiesvshall defend and/or pay the cost (inclﬁl-

ing any attorneys’ fees) of defending the Arbitrator, Cﬁse

* Manager and/or JAMS from any subpoenas from out

partles arlsmg from the Arbttratlon : CZD

(c) The Parties agree that neither the Arbitrator, nor tae
Case Manager, nor JAMS is a necessary Party in any Iltlﬁ

“tion or other proceeding relating to the Arbitration or He
" subject matter of the Arbitration, and neither the Arbitrator,

nor the Case Manager, nor JAMS, including its employengr

‘agents, shall be liable to any Party for any act or omissi@n

in connection with any Arbitration conducted under th&se
Rules, including, but not limited to, any d|squaI|f|cat¢Dn
of or recusal by the Arbitrator.

Rule 26 Fees

0001d00¢

(a) Each Party shall pay its pro rata share of JAMS fees
and expenses as set forth in the JAMS fee schedule innef-
fect at the.time of the commencement of the Arbitration,
unless the Parties agree on a different allocation of fees
and expenses. JAMS' agreement to render services is jointly
with the Party and the attorney or other representative of
the Party in the Arbitration. The non-payment of fees may




result in an administrative suspension: of the case in
cordance with Rule 6(c).

(b) JAMS requires that the Parties deposit the fees &8d
expenses for the Arbitration from time to time during
course of the proceedings and prior to the Hearing. The
Arbitrator may preclude a Party that has failed to depgit
its pro rata or agreed-upon share of the fees and expensgs
from offering evidence of any affirmative claim at the Hﬁr—

ing. )

T qy@baloaga

(c) The Parties are jointly and severally liable for the r%/
ment of JAMS Arbitration fees and Arbitrator compensatéen
and expenses. In the event that one Party has paid mere
than its share of such fees, compensation and expens,%s,
the Arbitrator may Award against any Party any such fe{g%
compensation and expenses that such Party owes V\LIIh
respect to the Arbitration. _U -
_ <
(d) Entities whose interests are not adverse with respect
to the issues in dispute shall be treated as a single Party
for purposes of JAMS’ assessment of fees. JAMS shall
termine whether the interests between entities are adv
for purpose of fees, considering such factors as whether
entities are represented by the same attorney and whetn)er
the entities are presenting joint or separate positions at %e
Arbitration.

Rule 27. Bracketed (or High-Low) |
Arbitration Option

NOWINOD -

(a) At any time before the issuance of the Arbitrat,'lEn
Award, the Parties may agree, in writing, on minimum &fid
maximum amounts of damages that may be awardedton
each claim or on all claims in the aggregate. The Parti

shall promptly notify JAMS and provide to JAMS a cdpy
of their written agreement setting forth the agreed- urmn
minimum and maximum amounts.

0202#

| (b) JAMS shall not inform the Arbitrator of the agreem@t
to.proceed with this option or of the agreed-upon. minimgn
and maximum levels without the consent of the Partleg

4>.
(c) The Arbitrator shall _,render the Award in accordande
with Rule 19.

(d) In the event that the Award of the Arbitrator is be-
tween the agreed-upon minimum and maximum amounts,
the Award shall become final as is. In the event that the




Award is below the agreed-upon minimum amount, the fﬁal ‘
Award issued shall be corrected to reflect the agreed-umon
minimum amount. In the event that the Award is above $ge
agreed-upon maximum amount, the final Award issued s@ll
be corrected to reflect the agreed-upon maximum ammat.

>
P
=
<
‘I'I

Rule 28. Final Offer (or Baseball)
Arbitration Option

(a) Upon agreement of the Parties to use the option @ret
forth in this Rule, at least seven (7) calendar days be

the Arbitration Hearing, the Parties shall exchange @d
provide to JAMS written proposals for the amount of mopgy
damages they would offer or demand, as applicable, and
that they believe to be appropriate based on the standard
set forth in Rule 19(b). JAMS shall promptly prowde coR®s
of the Parties’ proposals to the Arbitrator, unless the Parfis
agree that they should not be provided to the Arbitrakor.
At any time .prior to the close of the ‘Arbitration Heari

+ the Parties may exchange revised written.-proposals,or
- demands, which shall supersede all prior proposals. TRe
- revised written proposals shall be provided to JAMS, whish

shall promptly provide them to the Arbltrator unless Ee

-‘Partles agree otherW|se o T m

(b) If the Arbltrator has been mformed of the wrltten p%
- » pesals; in‘rendering the Award, the Arbitrator shall chodse

between the Parties’ last proposals, selecting the propgaal

“that'the Arbitrator finds most reasonable and appropriatén

light of the standard set forth in Rule 19(b). This provi
modifies Rule 19(g) in that no written statement of reasé?.ts

- shall accompany thelAward. . L ,13

“(c) If the Arbltrator has not been mformed of . the wntt:zn

proposals, the Arbitrator shall render the Award as if purs

.ant to-Rule 19, except that the Award shall-th_ereafter)be

corrected to.conform to the closest of the last proposals and
the cIosest of the last proposals will become the Awar&

~(d) Other. than as provided here|n the provnsnons of Rae

19 shaII be appllcable

__L
o
S
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STATE OF SOUTH CAROLINA COURT OF COMMON PLEAS

NINTH JUDICIALCIRCUIT

CHARLESTON COUNTY CASE NO. 2020-CP-10-00472

JOSEPH ABRUZZO,
Plaintiff,

Vs.

BRAVO MEDIA PRODUCTIONS, LLC,
HAYMAKER MEDIA, INC., NBC
UNIVERSAL MEDIA, LLC, COMCAST
CORPORATION, CRAIG CONOVER, -
CHELSEA MEISSNER, AND MADISON
LECROY,

)
)
)
)
)
)
)
)
)
) .
)
)
)
)
)
)
)
Defendants )
)

PLAINTIFF ’S MEMORANDUM IN OPPOSITION TO ;
DEFENDANTS’ MOTION TO DISMISS AMENDED COMPLAINT

Plaintiff Jo’seph 'Abru'zzo (“Plaintiff’) hereby submits"the following memorandum in
opposmon to the Defendants Jomt motlon to dismiss Plamtiff’ s Amended Complaint as follows:

PRELIMINARY STATEMENT AND RESERVATION OF RIGHTS

4T

Defendants Jomtly ﬁled a motion to d1smiss Plamtlff‘s or1g1nal Complaint pursuant to Rule
12(b)(3), SCRCP, onMay 12, 2020. A hearing was scheduled on Defendants mot_ion for June 22,
2020. On June 19, 2020, Plaintiff filed an Amended Complaint. !Accordingly, the Defendants’

motion to dismiss the original non-operative Complaint was moote_d-,1

I See, e.g. Schein v. Lamar, 284 S.C. 252, 255, 325 S.E.2d 573, 74 (Ct. App. 1985)(“Since the
First Amended Complaint has been superseded by the Second Amended Complaint, it is no longer
the operative pleading in the case.”); Berkeley County School District v. Hub International
Limited, 944 F.3d 225 (4" Circuit 2019)(citing Fawzy v. Wauquiez Boats SNC, 873 F.3d 451, 455
(4th Cir. 2017)(“Because a properly filed amended complaint supersedes the original one and
becomes the operative complaint in the case, it renders the original complaint “of no effect.”)

- 251 -



On June 22, 2020, the Defendants filed a new motion, this time seeking to dismiss the
| Piaintiff’s Amended Complaint, egain pursuant to Rule 12(b)(3), SCRCP, and requested the Court
hear the motion as scheduled. Exhibit 1. Defendants.also submitted several exhibits, including
an “Appearance Release, Voluntary Participation, and Arbitration Agreement,” affidavits from
individuals that fail to assert personal knowledge of the facts and eircumstances alleged in the
Amended Complaint and which directly conflict the allegations contained in the Plaintiff’s
Amended Complaint, and an Order from a wholly unrelated case involving different parties, facts,
allegations and causes of action.z.

On June 23, 2020, Plaintiff objected to the Defendants’ request and to a hearing or ruling
in violation of any provision regarding notice, time or opportunity to reply with respect to motions
as provided by the rules of civil procedure, including Rule 6(d), or the Supreme Court’s Order on
Operation of the Trial Courts During the Coronavirus Enﬁergency (As Amended April 22, 2020),

unless the judge determined the motion is without merit. (see Supreme Court Order § (c)(4)).

2 Because the factual analysis of a motion under Rule 12 is usually confined to the four corners of
‘the ‘complaint, an affirmative defense usually must be pled in an answer and either resolved in later
motions such as summary judgment or directed verdict or at trial. Spence v. Spence, 368 S. C.
106, 628 S.E.2d 869 (2006) (citing 5 Wright and Miller, Federal Practice and Procedure Civil
3d, § 1277 (2004)). Courts typically only allow such defenses or documents outside the pleadings
to be raised in a motion to dismiss under Rule 12(b) “when there is no disputed issue of fact raised
by an affirmative defense” or “nothing further can be developed by pretrial discovery or a trial on
" the issue ralsed by the defense ”? erght and Mlller supra, § 1277. That is not the case here.

No_twithstandi‘ng the impropriety of the ‘Court considering these documents at this stage, the

- revelation from these documents is clear: there are significant and material facts that are disputed
regarding the circumstances of the “Arbitration” Agreement” execution, the representations or
omissions by ‘the Defendants, and the substance of communications among the Plaintiff and the
numerous agents/employees of the Corporate Defendants who interacted with the Plaintiff at the
time of filming, all of which preclude dlsmlssal at this stage Plamtlff nevertheless addresses them
herein out of abundance of caution.
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Exhibit 2. The Court then scheduled a hearing to be heard seven (7) days later on June 30, 2020.
Exhibit 3.

Plaintiff renews the objections set forth in Exhibit 2 and objects to the court resolving any
factual disputes arising out of the documents submitted by the Defendants which uvere not attached

to the Amended Complaint as not properly considered by this Court in resolution of the

- Defendants’ motion. Plaintiff further reserves the right to submit supplemental memoranda,

affidavits, and/or documents in connection with this mernorandum as authorized by the Rules of
Civil Procedure and the Supreme Court’s April 3, 2020 Drder, as Amended April 22,2020 and/or
as may be appropriate. | *

'BACKGROUND SUMMARY

The factual Aallegations' and causes of action are stated in Pla'intiff’s Amended Complaint,
which is attached hereto and :ineorporated fully herein. Exhibit 4. For brevity purposes, the
allegations are not ful._lyr'ec'ounted herein,

Plaintiff * alleges ~seventeen (17) causes of action against the Defendants;
Outrage/Intentional Infliction.of Endotional 'Distress'(lndividual Defendants and Corporate
Defendants) Fraud '(Corporate Defendants), Constructive Fraud (Corporate Defendants),
Negligent Mlsrepresentatlon (Corporate Defendants) Fraudulent Inducement (Corporate
Defendants), C1V1l Conspiracy (Ind1v1dual Defendants and Corporate Defendants), Defamation
(Ind1v1dual Defendants and Corporate Defendants) Vlolatlon of the South Carolina Unfair Trade
Practices Act (Corporate Defendants) Negllgence (Ind1v1dual ‘Defendants and Corporate
Defendants), Quantum MC[‘Ult/UI’l_]LlSt Enrlchment (Individual Defendants and Corporate
Defendants), Wrongful Approprlate- of Personallty/Infrmgement on the Right of Pub11c1ty

(Individual Defendants and Corporate Defendants), Wrongful Publicizing of Private Affairs
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(Individual Defendants and Corporate Defendants), Public Nuisance (Individual Defendants and
Corporate’ Defendants), Private Nuisance (Individual Defendants and Corporate Defendants),
Fraudulent Indiicement of Arbitration Agreement/Unconscionability of Arbitration Agreement
(Individual Defendants and Corporate Defendants), Fraudulent Inducement of
Release/Unconscionability of Release (Individual Defendants and Corporate Defendants), and
Rescission of “Release and Arbitration Agreement” (Individual Defendants and Corporate
Defendants).

- Out of the seventeen (17) causes of action, fifteen (15) allege some form of intentional,
willful and/or reckless conduct or some form of misrepresentation. The sole basis of the
Defendants’ joint motion is Rule 12(b)(3), SCRCP, improper venue. The Defendants’ rely entirely
upon a purported “Appearance Release, Voluntary Participation, and Arbitration Agreement”
(Def. mot. to dismiss, Exhibit )(here‘inafter referred to as “Arbitration Agreement”), the terms of
which it is contended require dismissal of the Plaintiff’s Amended Complaint.

- As discussed more fully herein, venue is proper. The entire document, by its own terms,
is the “Arbitration Agreement” and not just a single arbitration clause. Plaintiff has specifically
“alleged fraud, fraudulent inducement, unconscionability, and rescission of the *“Arbitration
Agreement” - including the “reléase,”' “arbitration,” and “choice of forum” provisions. The
agreement as a whole and these provisions individually are unenforceable and void as against
public policy. _Furthermore, the causes of action asserted in Plaintiff’s Amended Complaint either
arose prior to execution of the “Arbitration Agreement” or are otherwise outside the scope of
arbitrable claims. Finally, even if the Court determines an agreement to arbitrate has been formed,
which Plaintiff denies because the “Arbitration Agreément” itself was frauduleiltly induced, ‘its

terms violate South Carolina statutory and common law and are unenforceable. .
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For the reésons set forth herein, the Defendants’ motion must be denied, and Plaintiff
should be awarded reasonable fees and costs associated with responding to the Defendants’
motion.

| ARGUMENT
I.v VENUE IS PROPER

A civil action against a resident individual defendant must be brought and tried in the
county in which the defendant (1) resides'at the time the cause of action arose; or (2) the most
substantial part of the alleged .act.or omission giving rise to the cause of action occurred. S.C.
Code § 15-7-30(C). | A civil action against a foreign entity must be brought and tried in the county
in which the most substantial part of fhe alleged act or omission giving rise to the cause of action
occurred. S.C. Cod.e'_§ 1577-3O(G). Here, it is uridisputed the Iﬁdividual Defendants reside in
Charleston County and the allegat'iqn's that the most substantial acts or omissions giving rise to the
action occurred in_“CHarl'e'stQ'\n 'C_ountyl For this reason alone, dismissal on the grounds of improper
venue would be improper. -

The‘cour;t rﬁ'ay 'chaﬁge. Vehue if (1)itisacourtina c‘oun& designated for that purpose in
the complair&, but tvhe'designa-tedv county is not fhe proper c;)u'nt_y pursuant to the provisions of
Chapter 7 of VT.itle"IS of ﬁie 1 9>76 Code or other statutes i)rovidip'g for the venue of actions; (2)
there is reason to believe that a fair and impartial trial cannot be h:ad there; or (3) the convenience
of witnesses and thé 'eﬁdé of justice would be promoted by th'.e:(ch'ange. S.C. Code § 15-7-100.3

The Defendants do not appear to seek a change in venue and do.not assert any recognized grounds

3 To the extent a change in venue is sought, “[a] motion for a change of venue is addressed to the
sound discretion of the trial judge and will not be disturbed absent an abuse of discretion.” State
v. Kelsey, 331 S.C. 50, 67, 502 S.E.2d 63, 71 (1998); Holroyd v. Requa, 361 S.C. 43, 603 S.E.2D
417 (Ct. App. 2004). Additionally, an order denying a motion to change venue is not immediately
appealable. Brelandv.-Love Chevrolet Olds, Inc., 339 S.C. 89, 95, 529 S.E.2d 11, 14 (2000).

S,
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for changing venue. Instead, they seek dismissal of the Amended Complaint pursuant to a forum

_selection clause contained in the “Arbitration Agreement.” For the following reasons, this Court
cannot dismiss the Amended Complaint on these grounds and the Defendants’ motion must be
denied.

a. The forum selection clause does not apply to the Plaintiff’s claims

Forum selection clauses are enforceable unless shown by the resisting party to be
“unreasonable” under the circumstances. Insurance Products Marketing, Inc. v. Indianapolis Life
Ins. Co., 176 F.Supp.2d 544 (D.S.C. 2001)(quoting M/S Bremen v. Zapata Off-Shore Co., 407
U.S. 1, 12-12, 92 S.Ct. 1907 (1972)). A forum selection clause is “unreasonable” if its formation
was. induced by fraud or overreaching. Id (citing Jewel Seafoods Ltd. v. M/V Peace River, 39
F.Supp.2d 628, 633 (D.S.C.1999) (citing M/S Bremen, 407 U.S. at 10, 92 S.Ct. 1907)).

In Johnson v. Key Equipment Finance, 367 S.C. 665, 627 S.E.2d 740 (2006), a case with
similarities to the Plaintiff’s allegations in this case, the S.C. Supreme Court held that a New York
forum-selection clause in lease agreement for telephone marketing system did not prevent suit in
South Carolina When the lessees alleged that lessor fraudulently induced the contract by
misrepresenting or hiding pertinent information from lessees. The SC Supreme Court in Johnson
explained as follows:

" The issue of whether a forum selection clause applies to causes of action alleging

that a plaintiff was induced to enter into a contract or lease by the

misrepresentations of the defendant is a question of first impression for this Court.

Generally, when wrongs arise inducing a party to execute a contract and not directly

from the breach of that contract, the remedies and limitations specified by the

contract do not apply...it would not make logical sense to allow a forum selection

clause to operate to prevent suit in South Carolina-where the acts alleged occurred

prior to the execution of the contract...But for the events leading to the signing of
the contract, the agreement allegedly would not have been consummated.*

4 This rule of iaw of course also applies to the “release” language Defendants rely upon as well,
discussed more fully in part I and I11.
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367 S.C. at 668 (emphasis added)(internal citations omitted).

Here, the forum selection clause (Def. mot. to dismiss, Exhibit 1, § 20) is unenforceable by
this Court because of the Plaintiff’s allegations that the “Arbitration Agreement” has been induced
by fraud and/or overreaching. See, e.g. Exhibit 4, Am Compl. 1] 47-54, 74-75, 77-104, 151-223.
Plaintiff’s cadses of action for fraud, fraudulent irlducemeht,- constructive fraud, negligent
misrepreserltation, civil con_sp.iracy,_UTPA viotations, publie nuisénce, private nuisance fraudulent
inducement/unconscionability of release, fraudulent inducement/unconscionability of arb‘itration
agreement, and resci‘sslio'n ‘allha.llege acts or omissions forming the.ir basis in events which occurred
in whole or m part prior to execution of the _“ArbitratiOn Agreement.” But for these events, the
“Arbitration Agreement” _wotxld not have been signed. Th_ejrefore, the remedies and limitations
contained therein, including'the forum se:leetion clause, do not appty and the Defendants’ motion
must be denied. a

| b. Enforcement of ‘the forurn selection clause wotrld violate public policy

A forum selection clause “should be held unenforceable rf enforcement would contravene
a strong publie policy of the ferurﬁ in which suit.ivs brorlght""vv»vfhether. declared by statute or a
judicial decrsrori > 1d (quotmg M/S Bremen 407 U S. at 15)) South Carolina Statute § 15-7—
120 embodres _|ust such a strong publlc polrcy That statute reads

(A) Notwrthstandmg a provision‘in a contract requlrmg a cauee of action arising

under it to be brought in a location other than as provided in this title and the

. '~ South Carolina Rules of Civil Procedure for a similar cause of action, the cause
‘of action altematrvely may be brought in the manner provided in this title and
‘the South Carolina Rules of Civil Procedure for such causes of action.

(B) A provision in an arbitration agreement that arbitrétion proceedings must be

held outside this State is not enforceable with respect to a cause of action,

which, but for the arbitration agreement, is triable in the courts of this State.
The method of selecting a forum for the conduct of the arbitration proceedings
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is as provided in this title, the Federal Arbitration Act, and any applicable rules
of arbitration.’

This statute is controlling. M/S Bremen, 407 U.S. at 10, 92 S.Ct. 1907 (making clear that
it is the public policy of the forum state that is controlling). Further, both the South Carolina
Appellate Courts and South Cérolina District Courts have concluded that this statute evidences
“South Carolina has a strong policy disfavoring forum selection clauses.” Consolidated Insured
Benefits, Inc. v. Conseco Medical II;S. Co., 370 F.Supp.2d 397, 401 (D.S.C 2004); accord
Indianapolis Life Ins. Co., 176 F.Supp.2d at 550 (“under the principles presented in M/S

Bremeh, the strong public policy pronounced by the legislature and courts of the State of South
Carolina. is sufficient, in and of itself, to render the forum selection clause here unenforceable™).

A broad interpretation was also given the statute by the S.C. Court of Appeals in Johnson v.
Paraplane Corporatién, 319S.C. 247, 460 S;E.2d 398 (1995), vacated on other grounds, 321 S.C.
316, .468 S.E.2d 620 (1996)(éxplaining the statute applied to jurisdiction as>well as venue and
-holding case was properly brough‘t' in Horry Couﬁty despite venue ahdjurisdiction being assigned
to New Jersey in forum selection clause of contract). In Spinks v. Krystal Co., 2007 WL 2822788
-(D.S.C. 2007), the Greenville District Court, agreeing with the aforementioned decisions,
articulated its reasoning as follows:

[the statute] is evidence of a strong public poliéy in South Carolina -of non-

enforcement of a forum selection clause that would deprive a litigant of his.choice

. of forum...by enacting the statute, the legislature of South Carolina did not agree

with the federal courts' favorable view of forum selection clauses and desired to

insulate South Carolina litigants from: their effect...the statute embodies South

“Carolina's policy against forum selection clauses through what it expressly allows.

- The statute permits a plaintiff, who would otherwise be bound to bring a case in the

forum designated in a forum selection clause, to bring the case in South Carolina
~where possible under the South Carolina Rules of Civil Procedure...[it] does not

5 Notably, this provision makes the purported location of any “arbitration” outside of South
Carolina unenforceable as a matter of public policy as well. The validity and applicability of the
arbitration provision of the “Arbitration Agreement” is discussed more fully in parts IV and V.
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prevent a plaintiff from bringing a case in the forum designated in the forum

selection clause; rather, the statute allows a plaintiff to bring the case in South

Carolina...Based on the foregoing, the court concludes that there is a strong public

policy in South Carolina against forum selection clauses. As such, the forum

selection clause is “unreasonable.”®

In the present case, there is no dispute that the Individual Defendants reside in Charleston
County or that the most substantial acts giving rise to this action by the Corporate Defendants
arose in Charleston County. Accordingly, venue is proper on the face of the pleadings. Itis equally

clear that because the action is properly situated in Charleston County, enforcement of the forum

selection clause at all would vic;late public policy set forth in S.C. Code § 15-7-120 by thé

~ legislature and the South Carolina judicial decisions interpreting it. Accordingly, the binding

precedent cited hereih reqﬁires thié Court to deny the Defendants’ motion.
II. THERE I_S' NO ENFORCEABLE ARBITRATION AGREEMENT
:The factual ailegation_s of Plaintiff’s Amended Complaint'must be taken as true for the
purposés ofa mbtidn to dlsmlss aﬁd, when 50 é_onstrued,'denionsfratés thelfraudulent' inducerﬁent
of the “Arbitratién “‘A'greer.n,e'nt.”' Seé Bérkelgj County School Districi v. Hub International
Limited, 944 F;3_d 225. (.4“'l Circuif 2019)(court must accepf as true the allegations of the operative
complaint that»releblt'e to.~tkh‘;: ur;d'erilying dispufe whch determining a motion to compel arbitration).

In the absence of an enforceable contract, traditional choice of law rules apply. Under traditional

® The cases cited by Defendants in their motion are irrelevant and inapplicable to the issue before
this Court. The question before the courts in Minorplanet Sys. USA Ltd. v. American Aire, Inc.,
368 S.C. 146, 150, 628 S.E.2d 43, 45 (2006) and Loyd & Ring’s Wholesale Nursery, Inc. v. Long
& Woodley Landscaping & Garden Ctr., Inc., 315 S.C. 88, 94, 431 SE.2d 632, 636 (Ct. App.
1993) were whether the courts in which the trials were held had jurisdiction. The plaintiffs in
those cases brought their actions in .the forums delineated by the forum selection
clauses. Accordingly, the South Carolina courts were not evaluating whether. the plaintiff could
bring the case in South Carolina (as in this case), but instead were evaluating whether the forum
set forth in the forum selection clause had jurisdiction and whether the resulting decisions should
be upheld. o ’ ‘ '
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South Carolina choice of law principles, the substantive law governing a tort action is determined
by the lex loci delicti, the law of the state in which the injury occurred. Boone v. Boone, 345 S.C.
8, 546 S.E.2d 191 (2001)(citing Lister v. NationsBank of Delaware, N.A., 329 S.C. 133, 494
S.E.2d 449 (Ct.App.1997); Bannister v. Hertz Corp., 316 S.C. 513,450 S.E.2d 629 (Ct.App.1994).
Accordingly, South Carolina law applies and requires this Court to deny the Defendants’ request
to have the terms and provisions of the “Arbitration Agreement” enforced.
a. South Carolina law prevents enforcement of agreements i)rocured by fraud
Plaintiff’s’ Amended Complaint clearly alléges fraudulent inducement of the “Arbitration

Agreement.” 7

Tt is alleged that while he was sitting down at dinner, after many hours of
preparation and discussion with Corporate employees or agents-about the mechanics of filming,
and with film crews in place and bright blinding lights shining on his face, he was presented a
piece .of paper with only the signature portion of the page revealed to him.. It was falsely

represent_ed to Plaintiff that the signature was a formality and authorized only the filming of the
dinner. At no time did any of the Corporafe Defendants state, suggest, or imply that he was

‘som‘éhow aUthorizing .them to lig, disparage, defame, or otherwise depict him-in a false or

' mislea‘di:ng fashion, nor did 'ﬁe havvve any reason to so sqsé;ct. At ﬁo‘ time did any of the Corporate
Defendanté"‘state, suggést, o.r.‘i'mply that ﬁe was sémehow» autho'riziﬁg the Individual Defendants

lie, dispérage, defame, or bthérwiée cause hirr; irreparaf;le injury.

- T;).the contrary, hé was assured by the Corporate Dévfendants, falsely and with had no
intention of abiding by bthci)se assurances, that he was oﬁly autﬁorizing filming of fhe dinner and

] the-v?oulci be portrayed fairly-ahcll accurately. He wés’ pfesentedonly the signature portion of the

- document, given no time to read it, no time or encouragement to consult with an attorney regarding

7See, e.g. Exhibit 4, Am Compl. ] 47-56, 64, 74-75,80-91, 99-104, 121-127, 141-145, 167-223.
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its substance, no time or encouragement to verify the accuracy of its contents, no time or
encouragefnent to verify the parties and no explanation of its contents by any of the producers,
employees, and/or agents of the Corporate Defendants other than the false representation that it
simply authorized filming of their dinner.

Plaintiff provided no photographs, videos, or depictions of his name, likéness, or voice at
any time, nor did he authorize them to utilize any such thing other than to film the private dinner
described. Plaintiff, who does not watch reality television, had no reason to suspect the Defendants
would purport to grant themselves the illegal and outrageous rights contained therein or to acquire
and alter images depicting the Plaintiff. Plaintiff did not and would not consent or otherwise
knowingly, willfully, or. voluntarily agree to the Defendants’ false, misleading, deceptive, and

fraudulent portrayal of him in what was a concerted and coordinated effort by the Defendants

. simply to create dramatic material for consumption by the viewers of the “reality” show Southern

Charm in the United States and worldwide.
“When wrongs arise inducing a party to execute a contract and not directly from the breach

of that contract, the remedies and limitations specified by the contract do not apply.” Johnson

o Key Equipment Finance, 367 S.C. 665, 668, 627 S.E.2d 740 (2006)(emphasis added). South

Carolina refuses to enforcé_ contracts based on fraudulent conduct because “a party should not

retain the b¢neﬁt_s.'.of ‘.‘an‘ agreement that he knowingly and intentionally entered into ‘though '

 deceptive means.” Maybank v. BB&T Corporation, 416 S.C. 541, 577, 787 S.E.2d 498, 517

(2016). -
This is the consistent, unaltered, and b_ind'ing law in South Carolina for more than 120
years. “Beyond the patent unfairness inherent in énforci_ng a contract induced through intentional

fraud, giving legal effect to such a contract violates a fundamental principle of contract law: there
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must be a meeting of the minds. By its very nature, there can be no union of purpose where one
party is intentionally deceiving the other through fraud.” Id. at 577-78, 517 (citing Metro. Zife Ins.
Co. v. Stuckey, 194 S.C. 469, 470, 10 S.E.2d 3, 5 (1940)(“It is true that contracts may be avoided
based on fraud” and “it is at the option of the party to be affected by the fraud whether or not he

-will treat the contract as void and rescind it”)(citing Levister v. Southern Railway Company, 56
S.C. 508, 35 S.E. 207, 209 (1900)(“fraud avoids all contracts™)).

Further; when a person is induced to sign as instrument as a result of a false representation,
the intentional omission of terms required by the authorization to be included or the inc]usion of
terms not so authorized constitute fraud, “invalidating the instrument as between the parties
thereto, notwithstanding that the person signing .it was negligent in relying on the
misrepresentation.” Allen-Parker Co. v. Lollis, 257 S.C. 266, 276, 185 S.E.2d 739, 744 (1971); see
also Souba v. Life Ins. Co. of Virginia, 187 S.C. 311, 197 S.E. 826 (1938)(if party: who signs a
Wriﬁeﬁ contfact ih ignorance of its contents without reading it or having it read is induced to sign
by ofﬁer pérty‘s éohdl;ct érhohnting to a.c:tionable.fr;ud, party signing contract he;s. the right to void
contract on ground éf fraud). : |

| Moreover, thé Defenciaﬁts’ conéiﬁsory stétefnents in their motion that fhe representations
were merely fﬁtﬁre promises and that Plaintiff was not entitled to rely on tﬁe false representations
| macie to him does not sup;;oﬁ a aecision fo di.émiss the éiaims; if reveals the fact that this Court
rhust d;eny the r'notionbbec‘ause iﬁtent and justiﬂable relian;:e are matéri:al issues of fact. See Epstein
v, Howell, 308 S.C. 528, 530, 419 SE.2d 379, 381 (Ct.App.1992) (“issues of reliance and its
reasonableness, goi:ng as they do to‘ subjectivé states of mind and ap‘plicétioné of objective
standards of reasonableness, are pféeminently factual iss:ueé for the triers of the facts’;); Baldwin

v. Postal Telegraph Cable Co., 78 S.C. 419, 59 S.E. 67, 68 (“if one of the parties induces the other
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to sign a paper in reliance upon his representation as to its contents, and the representation turns
out to-be untrue and fraudulently made, the party who relied on it is not bound to him who deceived
him into signing the paper....It is a question for the jury to determine, in view of all the
circumstances, whether the plaintiff's unequal contract was due to his own negligence, or to his
reliance on a false statement of its purport, made to him by defendant's agent”); Jones v.
Coope.r, 234 S.C. 477, 109 S.E.2d 5 (1959)(“An action in fraud can be based on an unfulfilled

promise to perform in the future made with a present undisclosed intention not to perform and for

-the purpose of inducing one to sign a paper or do some other act”).

- The terms of the “Arbitration Agreement” that form the basis of the Defendants’ motion
cannot be enforced by this Court pursuant to a motion to dismiss because it requires a resolution

of fact. The intent of the Defendants and justifiable reliance by the Plaintiff is not affirmatively

- shown by the mere assertion by the Defendants. Rather, it must be pleaded by way of answer and

proven at trial. . Branham.v. Miller Elec. Co., 237 S.C 540, 547, 118 S.E.2d 167, 170-71
(1961)(when there is'an assertion in motion to dismiss that conflicts with allegations of complaint,
resolution by motion to dismiss is.improper).
III. - THERE IS NO ENFORCEABLE RELEASE
‘The “Arbitration Agreement” purports to grant the »Defgndants a release to defame,
disparage, portray Plaintiff in a false light, make misrepresentations to Plaintiff and about Plaintiff

to others, and to conceal or hide cameras and audio devices in areas which a person would have a

reasonable expectation of privacy among other things no person would reasonably expect to be

found in any agreement, much less one that authorizes filming of a single dinner. see, e.g. 9 8-
11, 17. It further purports to release the Defendants from the aforementioned intentional torts as

well as other intentional torts such as defamation, intentional infliction of emotional distress, and
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the rights of privacy and publicity “regardless of whether caused by the negligence or willful
misconduct” of the Corporate Defendants. (f 17). These provisions violate the statutory and
common law of South Carolina and are unenforceable and void as against public policy. They
cannot serve as a basis for dismissal. |
It is axiomatic that “freedom of contract is subordinate to public policy[, and] agreements
that are contrary to public policy are illegal.” Branham v. Miller Elec. Co., 237 S.C 540, 545, 118
- S.E.2d 167, 169 (1961) (citing 12 Am.Jur., Contracts, Section 167). Where legislative intent to
declare an act unlawful is apparent from consideration of the statute, an act that violates the general
policy and spirit of the statute is no less within its condemnation than one that is in literal conflict
with its terms. Id (citing 12 Am.Jur., Contracts, Section 160; McConnell v. Kitchens, 20 S.C.
430; Fairly v. Wappoo Mills,’ 44 S.C. 227, 22 S.E. 108, 29 L.R.A. 215); see also Carolina Care
. Plan, Inc. v. United HealthCare Services, Inc., 361 S.C. 544, 606 S.E.2d 752 (2004), reh’g denied,
~ (Jan. 6, 2005)( Courts will not enforce a contract which is violative of pnblic policy, statutory law,
- or pr‘ovisvions'of the con_stitu_ﬁon); Wikkinson ex rel. Wilkinson v. Palmetto State T rdnsp. Co., 638
S'-.E;?_d 109 (S.C.. Cf. App. 2006)( If a.cdntfact pl;onision contravenes an appiicable statute, that
proviaion is'invalid, and the statufe pfévaiia)' Nationwide Mut.-.fna.- Co. V. Rhodan 728 S.E.2d 477
(S C 2012)(F reedom of contract is subordlnate to publlc pollcy, and agreements that are contrary
to publnc pohcy are 1llegal) Mason V. Mason 412 S.C. 28 770 S E 2d 405 (Ct. App 2015)(A
court w1ll not lend its a551stance to carry out the terms of a contract that violates statutory law or
public policy); Ward V. West Ozl Co.,Inc, 387 S. C 268 692 S.E. 2d 5 16 (2010)(underlymg contract
is void ab initio and unenforceable 1f it v1olates statutory law or public policy); Berkebile v.
Outen 311 S C. 50, 54 n. 2 426 S E.2d 760 762 n.2 (1993) (recognizing that an illegal contract

has always been unenforceable and that South Carolma courts will not enforce a contract which is
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violative of public policy, statutory law or provisions of the constitution); Simpson v. MSA4 of

Myrtle Beach, Inc., 373 S.C. 14, 33, 644 S.E.2d 663, 673 (2007) (“This [c]ourt will not enforce

a contract which is violative of public policy, statutory law, or provisions of the Constitution.”).
An agreement may be illegal in the consideration, in a promise, or in its performance. 30
S.C. Jur Contracts §3 (citing 17A Am Jur 2d, Contracts § 239). Of course, a contract is clearly

illegal when it contravenes a specific statutory provision. Id (citing 17A Am Jur 2d, Contracts §

247).

a.  The release provisidn of the “Arbitration Agreement” violates statutory law
Among the causes of action in Plaintiff’s Amended Complaint are conspiracy, fraud,
fraudulent inducement, defamation, and invasion of privacy including wrongful appropriate of
personality/infringement on the right of publicity. Each of the underlying elements to these causes
of-action are proscribed in some manner by statute, making the purported “release” of them illegal

and void ab initio thus prohibiting this Court from enforcement of the release.®

8 For example, Title 16,.Chapter 17 of the South Carolina Code of Laws is entitled “Crimes Against
Public Policy.” Among the miscellaneous offenses found therein is § 16-17-410 (Conspiracy, a
felony), § 16-13-240 (Obtaining signature or property by false pretenses, also a felony), and § 16-
17-640 (Blackmail, another felony, defined as any person who verbally or by printing or writing

~ or by electronic communications exposes or publishes any of another’s personal or business acts,

infirmities, or failings; with intent to extort money or any other thing of value from any person)
See also S.C. Code §16-7-150 (Slander and libel, a mlsdemeanor)

Taking the ° release” language to its logical conclusmn,' the Defendants assertion that all of
Plaintiff’s intentional torts including the allegations of fraud, fraudulent inducement of Plaintiff’s
signature, conspiracy, wrongful appropriation of personality in order to obtain profit through
fraudulent means, and defamation would all be released - in violation of these statutes and,
therefore, public policy. Agreements calculated to impede the regular administration of justice are
void. Lawrence v. Hicks, 132 S.C. 370, 128 S. E 720 (1925); George v. Leonard, 71 F.Supp 665
(D.S.C. 1947).
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b. The release provision of the “Arbitration Agréement” violates public policy

Taken as a whole and individually, the “Arbitration Agreement” in essence purports to

allow the Defendants to engage in any type of conduct whatsoever, including lying to and about

the Plaintiff and committing illegal acts or intentional torts against the Plaintiff, while purporting

to prohibit Plaintiff from taking aﬂy action whatsoever to prevent or repair the harm caused and

even from discussing the “Arbitration Agreement” With anybody, at any place, at any time, in

perpetuity, and “throughout the universe.” See, e.g. Def. mot. Ex. 1, ] 1, 8-9, 10, 11, 12-15, 17;

Exhibit 4, Am Compl. | 167-223.7 The terms are so one-sided and oppressive that no reasonable

person would make them, Plaintiff included, and no fair and honest person would accept them. It

does not seek to limit their liability. It purports to completely exculpate the Defendants from any

claim arising out of any conduct whatsoever, including illegal and intentional acts, throughout the

‘entirety of time and the cosmos themselves. [t would be egregious error for this Court to enforce

‘suchaclause. . . .-

‘Contracts that seek to exculpate a party from liability for the party's own negligence are

not favored by the law. -South Carolina Elec. And Gas Co. v. Combustion Engineering, Inc., 283

S.C. 182, 322 S.E.2d 453 (Ct. 'App." 1984)(citing Pride v. Southern Bell Telephone & Telegraph

: Co.; 244 S.C.-615, 138 S.E.2d 155 (1964))(emphasis added). Since such provisions tend to induce

a want of care, they will be strictly construed-against the party relying én them. Fisher v. Stevens,

- 355 SC 290, 584 S.E.2d 149 (Ct. App. 2003)(finding exculpatory provision applying to ;mybody
at any time too broad to be enforceable and void as against public policy)

Anexculpatory agreement contravenes public policy if it is so broad that it would absolve

the defen'dant from any injury to the lplaintiff for any reason. Id. Further, “[c]ontracts which

attempt to exculpate a party from liability for fraud in the inducement are strongly disfavored, and
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are thus generally ineffective to prevent the subsequent assertion of fraud based on preliminary

misrepresentations in connection with the contract.” 30 S.C. Jur. Contracts § 4 (citing Allen-

Parker Co. v. Lollis, 257 S.C. 266, 185 S.E.2d 739 (1971)(“Even specific provisions or stipulations

in a contract providing in effeét for immunity fro'm of nulliﬁcation or wai;/er of preliminary or
extraneous'misrepresentations in connection with the contract are generally ineffective, and do not
prévent a subsequent assértion of the misrepresentations as a basis for fraud”))(internal citations
omitted).

Outbof seveﬁteen (17} caiuses of action asserted i:n Plaintiff’é Amended Complaint, at least
fifteen (15) assért intentidnal, willful,.reckless conduct and/or miérepresentation, fraud, or deceit
on behalf of the Défeﬁdaﬁts. Further, the UTPAI claim andﬂpublic nuisance c;laim explicitly contain

allegations of negative impact on the public. Not only are exculpatory clauses for these types of

claims void as against public policy and unenforceable in South Carolina, but they. are also

generally unenforceable throughout the vast fn'ajority of the country.’

°See, e.g. Barnes v. Birmingham Intern. Raceway, Inc., 551 So0.2d 929 (Ala. 1989)(cannot release
a party for wanton or willful conduct); McShane v. Stirling Ranch Property Owners Ass’n, Inc.,
393 P.3d 978 (Colo. 2017)(can’t be used to shield against a claim of willful/wanton negligence.);
Reardon v. Windswept Farm, LLC, 280 Conn. 153 (Conn. 2006)(cannot release defendant from
conduct which violates public policy); Ketler v. PFPA, LLC, 132 A.3d 746 (Del. 2016)(invalid if

against public policy); Moore v. Waller, 930 A.2d 176 (D.C. 2007)(Cannot limit a party’s liability
- for gross negligence, recklessness, or intentional torts); Mankap Enterprises, Inc. v. Wells Fargo

Alarm Servs.,-a Div. of Baker Protective Servs., Inc., 427 So.2d 332 (Fla. Dist: Ct. App. 1983)(An
exculpatory agreement cannot be used to release a party for an intentional tort); McFann v. Sky

" Warriors, Inc., 603 S.E.2d 7 (Ga. Ct. App. 2004)(An exculpatory agreement may not relieve a

party from liability for willful or wanton conduct); Fujimoto v. Au, 19 P.3d- 699 (Haw.
2001)(Cannot exempt party from negligence in the performance of a public duty, or where a public

interest is involved); Bien v. Fox Meadow Farms Ltd., 574 N.E.2d 1311 (1ll. App. Ct. 1991)(A

release can be set aside. if there-is fraud in the execution or fraud in the inducement or is against
public policy); Huber v. Hovey, 501 N.W.2d 53 (Iowa 1993)(unenforceable if procured by fraud
or mistake or contrary to public policy); New Hampshire Ins. Co. v. Fox Midwest Theatres, Inc.,
457 P.2d 133 (Kan. 1969)(unenforceable if against public policy or illegal); Coughlin v. TM.H.
Int’l Attractions, Inc., 895 F. Supp. 159 (W.D. Ky. 1995)(a release will be invalid if it releases a
party for willful or wanton negligence); Ostrowiecki v. Aggressor Fleet, Ltd., 965 So.2d 527 (La.
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Notably absent from this list, however, is the State of New York. This court cannot permit
the enforcement of a patently invalid and illegal “release” provision of the “Arbitration
- Agreement” which would enable the Defendants’ retreat to the safe harbor of New York law in

order to escape culpability for their actions. “A choice-of-law clause in a contract will not be

Ct. App. 2007)(Any clause that limits liability based on intentional fault or gross fault or for
- physical injury is unenforceable); Wolf v. Ford, 644 A.2d 522 (Md. Ct. Spec. App. 1994);
Winterstein v. Wilcom, 293 A.2d 821 (Md. Ct. Spec. App. 1972)(cannot release for intentional
harms or the more extreme forms of negligence and cannot affect the public); Lee v. Allied Sports
Assocs., Inc., 209 N.E.2d 329(Mass. 1965)(waiver will not be enforced if obtained by fraud, deceit,
or goes against public policy); Zavras v. Capeway Rovers Motorcycle Club, Inc, 687 N.E.2d 1263
(Mass. App. Ct. 1997)(waiver will not enforced if it releases a party for injury caused by gross
negligence); Henry v. Mansfield Beauty Academy, 233 N.E.2d 22 (Mass. 1968)(waiver will not be
enforced if the conduct violates a statute); Lamp v. Reynolds, 645 N.W.2d 311 (Mich. Ct. App.
2002)(Party may not insulate himself against liability for gross negligence or willful and wanton
misconduct); Malecha v. St. Croix Valley Skydiving Club, 392 N.W.2d 727 (Minn. App.
1986)(cannot purport to release a defendant from liability for intentional, willful, or wanton acts
or violate public policy); Util. Serv. & Maint., Inc. v. Noranda Aluminum, Inc., 163 S.W.3d 910
(Mo. 2005)(unenforceable if induced by fraud); Mont. Stat. 28-2-702 (it is statutorily prohibited
for any contracts to have the exemption of anyone from responsibility for their own fraud, willful
. injury to person or property, or violation of the law); New Light Co. v. Wells Fargo Alarm Servs.,
525 N.W.2d 25 (Neb. 1994)(Can’t be exempt from liability for gross negligence or willful
misconduct); Vitale v. Schering-Plough Corp., 146 A.3d 162(N.J. App. Div. 2016)(exculpatory
clauses contrary to the public interest when they release party for intentional, reckless, or grossly
-negligent conduct); Reed v. Univ. of N. Dakota, 589 N.W.2d 880 (N.D. 1999)(exculpatory contract
cannot release a party for intentional, willful, or wanton acts); Bagley. Bagley v. Mt. Bachelor,
Inc., 340 P.3d 27 (Or. 2014)(Releases for gross negligence, reckless, or intentional conduct are
unenforceable); Tayar v. Camelback Ski Co., 47 A.3d 1190 (PA 2012)(Release of reckless conduct
- is against public policy); Holzer v. Dakota Speedway, Inc., 610 N.W.2d 787 (S.D. 2000)(Releases
that cover willful or intentional torts are not valid and against public policy); Adams v. Roark, 686
S.W.2d 73 (Tenn. 1985)(Releases for gross negligence-or. willful conduct are against public
policy); Houghland v. Sec. Alarms & Servs., Inc., 755 S.W.2d 769 (Tenn. 1988)( releases for fraud
or intentional misrepresentation are against public policy); Van Voris v. Team Chop Shop, LLC,
402 S.W.3d 915 (Tex. App. 2013)(A waiver of gross negligence is against public policy); Zachry
- Constr. Corp. v. Port of Hous. Auth. of Harris Cty., 449 S.W.3d 98 (Tex. 2014)( waivers of
intentional or reckless conduct are against public policy); Street v. Darwin Ranch, Inc., 75
F.Supp.2d 1296 (D. Wyo. 1999)(Claims for willful/wanton misconduct cannot be waived by
exculpatory agreement); Hiett v. Lake Barcroft Community Assoc., 418 S.E.2d 894 (Va.
1992)(Public policy forbids the enforcement of a release or waiver for personal injury caused by
future acts of negligence); Street v. Darwin Ranch, Inc., 75 F.Supp.2d 1296 (D. Wyo.

-~ 1999)(Claims for willful/wanton misconduct cannot be waived by exculpatory agreement).
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enforced if application of foreign law results in a violation of South Carolina public policy.” Nucor
Corp., 482 F.Supp.2d, 714, 728 (D.S.C. 2007); see also Simpson v. MSA of Myrile Beach, Inc.,
373 S.C. 14, 33, 644 S.E.2d 663, 673 (2007) (“This [c]ourt will not enforce a contract which is
violative of public policy, statutory law, or provisions of the Constitution.”).

It is clear that South.Carolina’s public policy does not permit exculpatory releases for

intentional wrongs, fraudulent conduct, or for claims affecting the public interest or policy. If it

* did, contract murders, illegal gambling contracts, and a host of other unfathomable things would

require’ court enforcement. Yet, that is exactly what the plain reading of the *Arbitration
Agreement” would permit and what the Defendants ask this Court to enforce. It must not be
permitted, and the Defendant’s motion to dismiss the intentional wrongs alleged in Plaintiff’s

Amended Complaint must be denied.

IV.. '~ PLAINTIFF’S CLAIMS ARE NOT SUBJECT TO THE “ARBITRATION
AGREEMENT”

Plamtlff has spemﬁcally alleged fraudulent 1nducement of the * arbltratlon provision
contalned in the “Arbxtratlon Agreement ? See e.g. Exh1b1t4 Am Compl M 167 184, 203-223.

Accordmgly, there isa threshold issue of whether or not there was a meeting of the minds was

formed w1th respect to th1s provision.

Contrary to the Defendants’ contention-otherwi‘se this thre.s.hold issue must be resolved by
the court, not an arbltrator Berkeley County School Dlstrzct V. Hub Internatzonal Lzmzted 944
F. 3d 225 234 (4" Circuit 2019)( [the court] — rather than an arbrtrator — decrde[s] whether the
parties have formed an agreement to arbltrate ) (c1t1ng Granzte Rock Co. v. Int’l Bhd. of
Teamsters, 561 U.S. 287, 296, 130 S.Ct. 2847, 177 L.Ed.2d 567 (2010) (explaining that dispute
over formation of agreement to arbitrate ‘is generally for courtf ] to decrde "); Snowden v.

CheckPomt Check Cashing, 290 F.3d 631, 637 (4th Clr 2002) (agreeing with other courts of
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appeals that party’s assent to arbitration provision is question for court); accord Partain v. Upstate
Automotive Group, 386 S.C. 488, 689 S.E.2d 602 (2010)(The question of arbitrability of a claim
is an issue for the courts).

In making such a decision, the court is obliged to conduct a trial under the Trial Provision
when a party unequivocally denies “that an arbitration agreement exists,” and “show[s] sufficient
facts in support” thereof. Id (citing Chorley Enters., Inc. v. Dickey’s Barbecue Rests., Inc., 807
F.3d 553, 564 (4th Cir. 2015)); accord Towles v. United HealthCare Corp., 338 S.C. 29, 524
S.E.2d 839 (Ct. App. 1999)(In determining whether an agreement to arbitrate exists, “the court
should apply ‘ordinary state-law prineiples that. govern the formation - of contracts.”)
(quoting Johnson v. Circuit City Stores, 148 F.3d 373, 377 (4% Cir.1998)); see also Hous. Auth. of
 the City of Columbia v. Cornerstone Hous., LLC,356 S.C.. 328, 334, 588 S.E.2d 617, 620
(Ct.App. 2003)( ‘The .initial inquiry to be made by the trial court is whether an arbitration
agreement exists between the parties.”). -

-a. The “Arbitration Agreement” does not apply to clalms arising prior to its
executlon or outside its scope

“A party cannot be requ1red to subm1t to arbrtratlon any dispute which he has not agreed
so te submlt Am Recovery Corp V. Computerzzed 1 hermal Imagmg Inc., 96 F 3d 88, 92 (4th
) C1r 1996) (quotlng Unzted Steelworkers of Am V. Warrlor & Gulf Navzgatzon Co 363 U.S. 574,
582,80 S. Ct 1347 4L. Ed 2d 1409 (1960)) see also First Optzons of Chzcago Inc. v. Kaplan, 514
U.S. 938 944 115 S Ct 1920 131 LEd 2d 985 (1995) (“When deciding whether the parties
agreed to arbltrate a certain matter ... courts generally ... should apply ordmary state-law principles
that. g'obvern the formation of contracts.”).
Plaintiff’s causes of action for conspiracy, fraud, fraudulent inducement, constructive

fraud, negligent misrepresentation, nuisance, and violation of the South Carolina Unfair Trade
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Practices Act allege acts or omissions forming their basis which occurred in whole or in part prior
to execution of the arbitration provision. But for these events, it would not have been signed.
Therefore, the remedies and limitations contained therein, including the arbitration provision, do
not apply and the Defendants’ motion must be denied.

In Vestry & Church Wardens of the Church of the Holy Cross v. Orkin
Exterminating Co., 356 S.C. 202, 588 S.E.2d 136 (Ct.App.2003), the issue before the court was
whether the church's claims against Orkin and Terminix fell within the scope of each party's
arbitration clause. 356 S.C. at 207, 588 S.E.2d at 138. In that case, the claims asserted by the
church arose prior to the execution of the contracts which contain the arbitration clause. Id. The
court recognized “the mere fact that an arbitration clause might apply to matters beyond the express
scope of the underlying contract does not alone imply that the clause should apply to every dispute
between the parties.” Id. at 209, 588 S.E.2d at 140. The pertinent language in the arbitration
provision at issue was as follows:

ANY DISPUTE ARISING OUT OF OR RELATFNG TO THIS AGREEMENT OR
THE SERVICES PERFORMED UNDER THIS AGREEMENT OR TORT BASED
CLAIMS FOR PERSONAL OR BODILY INJURY OR DAMAGE TO REAL OR
PERSONAL PROPERTY SHALL BE FINALLY RESOLVED BY
ARBITRATION . ADMINISTERED UNDER THE  COMMERCIAL
ARBITRATION RULES OF THE AMERICAN ARBITRATION ASSOCIATION.
The‘Vestry court determined that because the church had not yet discovered the termite
damage which formed the baéis of its claims, it could not have intended to submit to arbitration
specific clairhs for which it had no knowledge'. Id at 210, 588 S.E.2d at 141. Recognizing the
broad policy in favor of arbitration, the court nevertheless conclﬁded the words in no way evinced
an .intention to apply the clause.to claims which had accrued at a time prior to the execution of the

contract and, therefore the claims did not fall within the scope of the arbitration clause. Id (citing

Hendrick v. Brown & Root, Inc., 50 F.Supp.2d 527, 535.(E.D.Va.1999)(holding to allow a party
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to insulate itself from pre-existing claims by failing to say so in explicit terms is a fundamental
distortion of the principle involving interpretation of arbitration clauses).

Here, the “Mediation & Arbitration” provision reads substantially similar to that in Vestry,

purporting to apply to “any dispute in connection with this agreement.” Def. mot. to dismiss,

Exhibit 1, § 20. Like in Vestry, which determined the arguably broader words “arising out of or
relating to this agreement” did not apply to claims that arose prior to its execution, the wox\“ds
utilized the Defendants “any dispute in connection with this agreement” in no way declares an
intention to apply to claims which had accrued at a time prior to the execution of the contract.
This would include at least Plaintiff’s claims for fraud, fraudulent inducement, constructive fraud,
negligent misrepresentétion,' civil conspiracy, UTPA violations, public nuisance, private nuisance
- fraudulent inducement/unconscionability of release, fraudulent inducement/inconscionability of
- arbitration agreement, and- rescission of the “Release an Arbitfation Agreement” because the
causes of action arose from:the Defendants conduct that began prior to its execution.

Indeed, the gratuitous inclusion. in the provision that purports to prohibit Plaintiff from

seeking injunctive relief evinces the Defendants’ intention for the “Arbitration Agreement” to

apply only to matters arising affer the execution of the agreement - and after they have aired
Southern Charm episodes . - sé they would not be hindered: in their publication of the false,
- fraudulent, and defamatory depiction of the Plaintiff and othets on national television: Because
- these claims arose in whole of in part prior to the execution of the “Arbitration Agreement,” they
do not fall within the scope of the arbitration clause and, therefore they are not subject to the
arbitration provision.

- Moreover, South Carolina has consistently held many of Plaintiff’s causes of action are not

arbitrable. See e.g. Wilson v. Willis, 426 S.C. 326, 342, 827 S.E.2d 167, 175 (2019)(conspiracy
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and UTPA claims not subject to the arbitration - “Petitioners' allegation that Respondents possibly
conspired with Willis and others to commit fraud is misconduct that does not arise from the
contract. To hold otherwise would arguably allow Respondents to commit unfair trade practices

and conspire to destroy the businesses of other insurance agencies while shielding themselves from

- the possibility of a jury trial with an arbitration clause agreed to only by the conspiring parties™);

South Carolina Public Service Authority v. Great Western Coal (Kentucky), Inc., 312 S.C. 559,
437 S.E.2d 22 (1993)(conspiracy and fraud claims outside scope of arbitration); Chassereau v.
Global Sun Pools, Inc. 372.S.C. 168, 644 S.E.2d 718 (2007)(defamation and intentional infliction
of emotional distress outside not arbitrable); Ridgeway v. Litchfield Co. of Séuth Carolina Ltd.
Partnership,” 2004 WL 6339730 (Ct. App 2004)(non-signatory  was not entitled to compel

arbitration and-claims for unfair trade practices, negligent misrepresentation, fraud, constructive -

- fraud, promissory estoppel, and civil conspiracy were not arbitrable); Hatcher v. Edward D. Jones

& Co., L.P.,379 S.C. 549, 666 S.E.2d 294 (Ct. App. 2008)(negligence and unfair trade practices

. act claims not arbitrable).: - .

The mere fact there is an arbitration provision in the “Arbitration Agreement” does not mean
the Plaintiff’s claims fall within the scope of that provision or that it would be proper to compel
arbitration. Plaintiff makes no breach of contract claim and-completely disavows the existence of

an “Arbitration Agreement” at-all, including the arbitration provision itself. - Accordingly, the

Defendants’ request to compel arbitration-over these claims must be denied.

b. The “Arbitration Agreement cannot apply to unforeseeable conduct
Arbitration clauses are not applicable to “‘illegal and outrageous acts' unforeseeable to a
reasonable consumer in the context of normal business dealings.”- Partain v. Upstate Auto.

Group, 386 S.C. 488, 689 S.E.2d 602, 605 (2010). “Absent evidence to the contrary, parties do

not intend to arbitrate wholly unexpected, outrageous behavior.” Timmons v. Starkey, 389 S.C.
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375, 379, 698 S.E.2d 809, 811 (2010) (Toal, C.J., dissenting) (“An arbitration clause does not
cover every potential suit between the signing parties; instead, it only applies to those claims
foreseeably arising from the contractual relationship.”); Chassereau v. Global Sun Pools, Inc., 373
S.C. 168, 172, 644 S.E.2d 718, 720 (2007)(“Although we are constrained to resolve all doubts in
favor of arbitration, this is not an absolute truism intended to replace careful judicial analysis...we
have no doubt that [the plaintiff] did not intend to agree to arbitrate the claims she asserts
[defamation and intentional infliction of emotional distress] in the instant case [because those
. claims are based on the defendant's allegedly outrageous and unforeseeable behavior].”); Aiken v.
World Fin. Corp., 373 S.C. 144, 644 S.E.2d 705 (2007) (An arbitration clause does not cover every
potential suit between the signing parties; instead, it only applies to those claims foreseeably
arising from the contractual relationship. Because it was not foreseeable that company's employees
. would steal client's identity, the claim was not subject to the arbitration clause); Parsons v. John
- Wieland Homes and Neighborhoods: of the Carolinas, Inc., 418 S.C. 1, 791 S.E.2d 128
(2016)(Toal, dissenting) (the so-called “outrageous and unforeseeable tort exception to arbitration”
- is merely a label for this Court's application of a-longstanding contract principle—effectuating the
. parties" contractual expectations. Many éourts have recognized that outrageous.and unforeseeable
" conduct is generally not arbitrable)(citing -Doe v. Princess Cruise Lines, Ltd., 657 F.3d 1204 (11th
~Cir. 2011) (holding that cléims of false imprisonment, intentional infliction of emotional distress,
" spoliation of evidence, invasion of privacy, and fraudulent misrepresentation were outside the
“'scope of an arbitration clause in an employment agreement between the cruise line and a
crewmember who clairﬁcd she was drugged and raped by fellow crewmembers)). -
. Even the Federal Arbitration Act (FAA) “imposes certain rules of fundamental importance,

including the basic [contract] precept that arbitration ‘is a matter of consent, not coercion.” ” Stolt—
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" Nielsen S.A. v. AnimalFeeds Int'l Corp., 559 U.S. 662, 681, 130 S.Ct. 1758, 176 L.Ed.2d 605

(2010) (internal citations omitted).'?

Here, neither Plaintiff, nor any rational person, could have reasonably contemplated that
by authorizing the Defendants to film his dinner with his then girlfriend, that he somehow was
authorizing them to lie, disparage, defame, depict him in a false or misleading fashion,
intentionally harm, or otherwise cause him irreparable injury. It is inconceivable Plaintiff, or any
other rational person, could have reasonably contemplated that he was somehow authorizing the
Defendants to engage in any type of conduct whatsoever while simultaneously being bound to

complete secrecy. It is inconceivable. Plaintiff, or any other rational person, could have reasonably

‘contemplated. that, should he try to prevent or mitigate his loss resulting from the Defendants’

conduct by seeking judicial relief, that he could not do so and rather must arbitrate — again in

~complete secrecy - the false, fraudulent, and intentional harm perpetrated upon him by the

Defendants or that he would not be able to recover any damages whatsoever.
It is further inconceivable Plaintiff could have reasonably contemplated that, should he

dare to seek injunctive relief to prohibit continued harm caused by such unforeseeable conduct, he

.. would be prevented from doing so and subject to-a liquidated damages penalty of $500,000.00,

- along with payment of fees and expenses incurred by the Defendants — the very tortfeasors who

caused the harm- in the first place.!’- It is inconceivable Plaintiff, or any other rationale person,

could have reasonably. contemplated those severe. restrictions -and penalties, all while the

1o Because Plaintiff disputes the valid formation of an agreement at all, Plaintiff does not stipulate

that the FAA applies. - -

"' Where a liquidated damages. provision is not based upon contemplated actual damages but is
intended to provide punishment for breach of the contract, it is a penalty. Moser v. Gosnell, 334
S.C. 425,432, 513 S.E.2d 123, 126 (Ct.App.1999). The stipulation will be deemed a penalty if it
“is so large that it is plainly disproportionate to any probable damage resulting from breach
of contract.” Lewis v. Premium Inv. Corp., 351 S.C. 167, 172, 568 S.E.2d 361, 363 (2002).
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Defendants simultaneously are permitted to continue to publish the false content on television and
online, in perpetuity and throughout the universe. Because these provisions are patently illegal
and unforeseeable, the Defendants’ motion to enforce the terms of the “Arbitration Agreement”
must be denied.

¢. Questions of fact regarding the formation of the arbitration agreement cannot
be resolved by a motion to dismiss

A jury normally decides whether a contract exists when there is conflicting evidence.

See Small v. Sprzngs Indus., Inc 292 S.C. 481, 483, 357 S.E. 2d 452, 454 (l987)(not1ng “a trial

| court should submit to the jury the issue of existence of a contract when its ex1stence is questioned
and the evidence is either conflicting or admits of more than one inference”).

| Eilen under the FAA a party resisting arbitration like .the Piaintiff in this case may request

a Jury trial to resolve whether an arbitratlon agreement exrsts A jury trial on the existence of an

“arbitration agreement is warranted when there are .genuine 1ssues df material fact regarding the

| partles agreement Id see also Berkeley County School Dzstrlct V. Hub Internatzonal Limited, 944

F. 3d 225 (4t Circuit 20 1 9)(Federal Arbitration Act (FAA) required district court to submlt to jury

question of whether school dlStrlCt was requrred to submit to arbitratlon its claim that its former

| ichief ﬁnancial ofﬁcer (CFO) conspired with insurance broker and its empldyees to defraud district

| thrdugh'cdncerted kici(back scheme related to. purchasing ot unne:c'e‘ssary insurance policies,in

ligzht -ci)f. genuine issues of material fact as. to whether district ZWas aware of tunsigned brokerage

serv1ce agreements that contamed arbitration clauses)(applymg South Carolina law); Avedon

Eng g, Inc. v. Seatex 126 F.3d 1279 1283 (lOth Cir. 1997) Par ant lels Inc v. Stockbridge

| Fabrics Co Ltd 1980, 636 F.2d 51 (PA 1980)(Party who is contestmg the makmg of an

arbitration agreement has the rlght to have the issue presented to a jury); Hopkzns v. New Day

Financial, 643 F.Supp.2d 704 (E.D.Pa.2009)(Fact issue on motion to compel arbitration warranted
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jury trial regarding substantive unconscionability under Pennsylvania law of provision of
arbitration agreement in which account executives waived their to bring class actions or
consolidate their claims); Southside Internists Group PC Money Purchase Pension Plan v. Janus
Capital Corp., 741 F.Supp. 1536 (N.D.Ala. 1990)(Jury trial is available on genuine factual
questions related to validity of arbitration clause when one party moves to compel arbitration); 9
U.S.C.A. § 4 (1999)(stating the party alleged to be in default may demand a jury trial when the
m'aking of the arbitration agreement is a£ issue). . |

To the extent thére remains disputed issues of fact'surréunding the formation, inducement,
and represehtations made to the Plaintiff before, at and/or after fhe execution of the “Arbitration

Agreement,” Plaintiff demands a jury trial on those issues of fact. Accordingly, an order

- compelling arbitration would be improper,.and the Defendants’ motion must be denied.

V.. THE “ARBITRATION AGREEMENT?” IS UNCONSCIONABLE

To the extent this Court concludes there has in fact been an agreement to arbitration reached

between the parties, which Plaintiff denies, the - “Arbitration Agreement” is nevertheless

unconscionable and unenforceable as a matter of law:.

The circumstances described herein and in Plaintiff’s Amended Complaint illustrate the

* procedural defects'involved in the fraudulent procurement of Plaintiff’s signature in'the first-place.
- In addition, the fraudulent procurement of the arbitration provision itself, by attempting to
designate the location of any such arbitration in the city of New York, the “Arbitration Agreement”

' subétantively,violates South Carolina statutory law and public policy articulated in § 15-7-120(B).

That statute reads:

Notwithstanding a provision in a contract requiring a cause of action arising
“under it to be brought in a location other than as provided in this title and the
South Carolina Rules of Civil Procedure for a similar cause of action, the cause

227
- 277 -



of action alternatively may be brought in the manner provided in this title and
the South Carolina Rules of Civil Procedure for such causes of action.

As discussed above, this statuté has been held to evidence a strong public policy statement by the
State of South Carolina and a substantial right the arbitration provision purports to deprive from
the Plaintiff. | | |

Fuﬁher, the “Arbitration Agreemenf” purports to deprive thé Plaintiff of the right to seek
injunctive relief for the Defendants’ conduct, another substantiél right and remedy that the Plaintiff
would otherwise be entitled to by statute or common law. See, e.g. S. C. Code 39-5-50 (authorizing
the court to issue orders and injunctions to restrain and prevent violations of the Unfair Trade
Practices Act); Shaw v. Coleman, 373 S.C. 485, 645 S.E.2d 252 (Ct. App, 2007)(ﬁnding permanent

injunction appropriate remedy for nuisance); S.C. Code § 15-43-30 (authorizing temporary

injunction for abatement of nuisance); S.C. Code. § 15-69-90 (authorizing order restraining .

defendant from damaging, concealing or removing property); Grosshuesch v. Cramer, 367 S.C. 1,
623 S.E.2d 833 (2005)(temporary injunction proper for action alleging fraud). The deprivation of
Plaintiff’s right to seek injunctive relief is contrasted by the Defendants explicit statement thap they
are “entitled to injunctive and other equitable relief (without posting bond)” and “[Plaintiff]
agree[s] to péy Producer and Network the sum of $500,000 per breach plus disgorgement of any

income that I may receive in connection with any such breach as liquidated damages.” See §12.!2

12 Because the posting of a bond is mandatory for injunctive relief in South Carolina, this provision
violates statutory law and is also unenforceable. See, e.g. AJG Holdings, LLC v. Dunn, 382 S.C.
43, 674 S.E.2d 505 (Ct. App. 2009); Rule 65(c), SCRCP (“Except in divorce, child custody and
non-support actions where the giving of security is discretionary, no restraining order or
temporary injunction shall issue except upon the giving of security by the applicant, in such
sum as the court deems proper, for the payment of such costs and damages as may be incurred or
suffered by any party who is found to have been wrongfully enjoined or restrained.”)
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Moreover, given the intertwined nature of the agreement, as evidenced by the fact the
Defendants rely upon at least five (5) separate provisions of the “Arbitration Agreement” (17,

19, 20, 21, and a non-enumerated provision) in their effort to include all named Defendants and

-all claims in their motion to dismiss, the unconscionable portions of the arbitration provision

cannot be severed from the remainder of the agreement. By its very own title (“Appearance

Release, Voluntary Participation and Arbitration Agreement”), the entire four-page document as a

© whole constitutes the “Arbitration Agreement.” The provisions cross reference one another (see

" e.g. (1917, 19, and 21), and the Defendants rely on multiple provisions in their effort to enforce

the entirety of the “Arbitration Agreement.” When arbitration agreements are intertwined like the
“Arbitration Agreement” here, the S.C. Supreme Court has declared they should be read together

as a whole. Smith v. D.R. Horton, Inc., 417 S.C. 42, 4849, 790 S.E.2d 1, 4 (2016)(arbitration

.- clause found in one section of a contract was so “intertwined” with other sections that the entirety

* constituted the arbitration provision and declaring arbitration agreement unconscionable and thus

unenforcéable  merely ‘because . it attempted- to disclaim = implied warranty claims and

prohibit any monetary damages).

| Here, enforcement of the arbitration prov1Sion would mean preventing the Plaintiff from
seekmg mjunctwe relief (thereby perm1tt1ng the Defendants to defame and disparage the Plaintiff
in perpetunty) 4l 19) and from recovermg any monetary damages (§ 17) whlle at the same time
expressly permitting the Dei“endants to notonly be énti’tled 1o “injnnctive and other equitable relief
(Without postmg bond)” (ﬁ[12) in v1olation of South Carolina law expressly permittmg Defendants
to record Plalntlff’ s actions and statements “via concealed or hldden cameras and audio
devices...including- in. areas in which a person might have a reasonable expectation of privacy”

(11), “use for any purpose whatsoever” information about Plaintiff (12), and also subjecting
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Piaintiff to a mandatory penalty of at least $500,000 (f 12) and subjecting him to liability for
indemnity, attorney fees and costs (] 17) for no reason other than attempting to seek a remedy for
his wrongs.
Enforcement of the arbitration provision would require it be held in New York, again in
“violation of . South Carolina law and public policy. S.C. Code 15-7-120. Moreover, by
piggybacking the Individual Defendants and other non-parties to the scope of the arbitration
. provision, enforcement would mean those prO\}isions of the “Arbitration Agreement” outside of
the .isolated arbitration provision itself would be given effect, including the illegal and
unenforceable “‘release” of intentional.tor‘ts as well as the unenforceable forum selection and choice
of law provisions. This cannot be not be permitted. -
- a. There was absence of meaningful choice
In South Carolina, unconscionability is defined as the absence of meaningful choice on th¢
-part of one party, due to one-sided-cdntract provisions, together with terms that are so oppressive
- that no reasonable “person woﬁld .make them, and no fair aﬁd honest person would accept

them. Simpson, 373 S.C..at 25, 644 S.E.2d at 668. Whether one party lacks a meaningful choice

in entering the arbitration agreement at issue typically speaks to the fundamental fairness of the

bargaining process. Gladden -v. Boykin, 402 S.C. 140,. 148, 739 S.E.2d 882, 886
(2013) (quoting Simpson, 373 S.C. at 25, 644 S.E.2d at 669).

| - Procedural and substantive -unconscionability need not be present in .the same degree.
essentially a sliding scale is invoked which disregards the regularity of the procedural process of
_the contract formation that creates the terms in proportion to the greater harshness or
unreasonablénesé of the substantive terms themselves. 15 Williston on Contracts § 1763A, at 226-

27 (3d ed. 1972)_. In other words, the more substantively oppressiVe the contract term, the less
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evidence of procedural unconscionability is required to come to the conclusion that the term is
unenforceable, and vice versa.

A lack of a meaningful choice is often found when the dispute involves an adhesion
contract. See Munoz v. Green Tree Fin. Corp., 343 S.C. 531, 541, 542 S.E.2d 360, 365
(2001) (defining adhesion contracts as “standard form contract[s] offered on a take-it or leave-it
basis with terms that are not negotiable”). While adhesion contracts are not unconscionable per
se, courts tend to look- upon them with “considerable skepticism” because they give rise to

“considerable doubt that any true agreement ever existed to submit disputes to arbitration.” /d. at

26-27, 644 S.E.2d at 669-70 (quotation marks omitted).

In determining whether a contract was “tainted by an absence of meaningful choice” to

' - arbitrate, courts should take into account the nature of the injuries suffered by the plaintiff; whether

the plaintiff is a substantial business concern; the relative disparity in the parties' bargaining power;

-the parties’ relative.sophistication; whether there.is an element of surprise in the inclusion of the

challenged clause;. and the: conspicuousness of the clause. See Carlson v. General Motors

. Corp., 883 F.2d 287, 295 (4th Cir.1989). See also Holler v. Holler, 364 S.C: 256,269,612 S.E.2d

- 469, 476 (Ct.App.2005)(“A determination whether a contract is unconscionable depends upon all

the facts and circumstances of -a particular case.” (quoting 17A- AM.JUR.2D-Contracts § 279

" (2004)).

~ Here, Plaintiff lacked a meaningful choice in his ability to negotiate the arbitration clause

- of the “Arbitration Agreement.”. There is no indication in the record that Plaintiff enjoyed a

substantially stronger bargaining position against the Defendants than any other person appearing

on Southern Charm, or that he was represented by independent counsel.'* Moreover, Plaintiff was

13 See also Exhibit 4, 9 182, 200, 221, among others, explicitly disavowing these things.
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but a single person to a collection of corporations that produce and broadcast television shows
throughout the United States and the world. Thus, the Plaintiff also not a substantial business
concern of the Defendants ds he did not comprise a large portion of the Defendants clientele or
staff. The Defendants acknowledge that Plaintiff was required to sign the “Arbitration Agreement”
or they would not be able to film the dinner. Had he chosen not to, they would not have filmed.
Given the entirely false and fraudulent depiction of Plaintiff actually aired on the show, there is no
reason to believe that Plaintiff would have had any success in negotiating or bargaining over its
terms.. While discovery has not yet been conducted, the undersigned would not be surprised to
learn that not one person in Plaintiff’s position has successfully negotiated the terms of any
“Arbitration Agreement” with the Defendants. Accordingly, a finding that Plaintiff lacked a
meaningful choice in their ability to negotiate the “Arbitration Agreement” is warranted.

-~ . b. The'terms are so oppressive that no reasonable person would make them, and
no fair and honest person would accept them

Frndrng a contract to be one of adhesion is merely the beglnnmg pomt in the analysis of
v.\whether the, contract is unconsmonable Lackey, 330 S.C. at 395, 498 S.E. 2d at 902 Plaintiff
-acknowledges the state and federal pohcres favormg arbitration, Where many courts view severmg
the offendmg provArsron and otherwrse proceedmg w1th arbltratlon to be the preferred remedy for
an uncon501onable provrsron in an arbrtratron clause. However, the present case is dlstmgulshable
frorn thosecaae‘s prescribing severability such that the invalidation of the “Arbitration Agreement”
in its entrrety rerthe more ‘aopropﬂriate rem'ed.);. | | |

»Frirst., .the arbitration clatiee it;selvf here contarns at least tvro unconscionable provisions
(location of arbitration and l.ack of mutualrty of remediea) Whﬂé arbitration clauses examined by
courts prescribing severability generally contained only one offending provision. See Kristian v.

Comecast Corp., 446 F.3d 25 (1st Cir.2006) (severing a provision in an arbitration clause that
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prohibited the award of treble damages); Safranek v. Copart, Inc., 379 F.Supp.2d 927
(D.I111.2005)(severing a provision in an arbitration clause that violated Title VII by requiring each

party to bear its own attorney's fees and costs); Ex parte Celtic Life Ins. Co., 834 So.2d 766

- (Ala.2002) (severing a provision in an arbitration clause that was void as a violation of public

policy by prohibiting. the award of punitive damages). The provision prohibiting Plaintiff from

seeking or obtaining injunctive relief contravene state statutory and common law remedies

- otherwise provided to Plaintiff as set forth herein.

Moreover, the-“Arbitration Agreement” here includes the “release” provision of paragraph
17, which purports to exculpate the Defendants from any claims for damages of any kind, even for
illegal or intentional acts, violating the both common and statutory law mandating damages upon
a showing of entitlement to ‘relief and the public policy of the State of South Carolina. The sheer

magnitude of unconscionability present in an arbitration agreement.that prevents a party from

- vindicating the party's statutory or common law rights, along with the fact that such a grossly

unconscionable provision occurred not once, but at least three times and would apply to all

seventeen causes.of action, requires this Court to give significant consideration to a remedy in this

* situation that best serves the interests of public policy. Simpsbn,‘373 S.C. 14, 644 S.E.2d 663, tn

9 (citing Graham Oil Co. v. ARCO Prods. Co., 43 F.3d 1244, 1249 (9th Cir.1994)(noting that
severance of illegal provisions is:inappropriate when the entire arbitration clause represents an
“integrated scheme to contravene public policy” (citations omitted)).

.- “If illegality pervades the arbitration agreement such that only a disintegrated fragment

-would remain after hacking away the unenforceable parts, the judicial effort begins to look more

like rewriting the contract than fulfilling the intent of the parties.” Booker v. Robert Half Intn'l
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Inc., 413 F.3d 77, 84-85 (D.C.Cir.2005)(citations omitted). The remedy that best serves the
interests of public policy in this case is non-enforcement of the entire “Arbitration Agreement.”
Because the arbitration provision itself does not contain a severability clause, the Court
cannot simply strike unconscionable provisions from this provision, it must strike the provision in
its entirety. To red line the “Arbitration Agreement” would result in the Court rewriting it in its
entirety, something it cannot do. See Simpson, 373 S.C. at 34, 644 S.E.2d at 673 (citing Ingle v.
Circuit City Stores, Inc., 328 F.3d 1165, 1180 (9th Cir.2003); (finding arbitration agreement
wholly unenforceable because of an “insidious pattern” of unconscionable provisions, and
therefore “any earnest attempt to ameliorate the unconscionable aspects of [the] arbitration
.agreement would require [the] -court to assume the role of contract author rather than
.interpreter”)); see also In re Cotton Yarn Antitrust Litig, 406 F.Supp.2d 585, 604
- (M.D.N.C.2005)(“[W]here; ‘as here, multiple provisions of the arbitration clauses are inconsisteht
- . with Plaintiffs' ability-‘to:effectively- vindicate their statutory rights ..., the Court finds that the better
course of action in this case is to excise the arbitration clauses altogether.”). ‘Accordingly, the
- whole four-page “A’rbifration Agreement” should ‘be - sttuck as unconscionable, and the
’ Defe.:nda‘nts”-moti'on" denied in its entirety. ©
:CONCLUSION -
~ For the reasons set forth herein, the Defendants’ motioﬁ must be denied in its entirety.
Reﬁpectfurl]y sﬁbrﬁi_ttéd, .
s/ Ajaro'n E. Edvvt;q}fds'
- Aaron E. Edwards .
Edwards Firm, LLC
- 755 Johnnie Dodds Boulevard, Ste. #100
"~ Mt. Pleasant, South Carolina 29464

(843) 375-2008 (phone)
-aaron(@edwardsfirmllc.com
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Mt. Pleasant, Séuth Carolina

Dated: June 29, 2020

Jared Namm, Esq.
The Berman Law Group, P.A.

"P.O.Box 272789

Boca Raton, FL 33427

Office: (561) 826-5200 ext. 257
Fax: (561) 826-5201

Pro Hac Vice application pending

ATTORNEYS FOR PLAINTIFF
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STATE OF SOUTH CAROLINA ) \ .
y  INTHE COURT OF COMMON PLEAS -
COUNTY OF CHARLESTON ) :
JOSEPH ABRUZZO, ) -
) Civil Action No. 2020-CP-10-472
Plaintiff, ;
vs. ) ‘
) DEFENDANTS’ MOTION FOR
BRAVO MEDIA PRODUCTIONSLLC; ) RECONSIDERATION PURSUANT TO
HAYMAKER MEDIA, INC.; ) RULE 59(e), SCRCP, AND
NBCUNIVERSAL MEDIA, LLC; ). MEMORANDUM IN SUPPORT
COMCAST CORPORATION; CRAIG )
CONOVER; CHELSEA MEISSNER; )
AND MADISON LECROY, )
Defendants. )

Pursuant to Rule 59(e) Defendants Bravo Media Productlons LLC, Haymaker Media, Inc.,

NBCUmversal Media LLC Comcast Corporation Craig Conover Chelsea Melssner and

Mad1s0_n LeCroy, (]io_intl_gyb:“_Defend_ant_s_”)1 lby and threugh their_unders1gned attorneys move this
.”CQu‘rt to recqnsider its Form 4 Order ﬁled July 6.’2020 denyinglgl Defendants’ Motion to Dismiss

Plaintiff s Amended Complain_t and for Order _Co_mpeliing Arbitrati_on (“Motion to Dismiss™).2 As
‘ this _Court has issued enly a Form 4 Qrder, Defendants assume, for purposes of this Motion, that
their Metion to Dismiss was :denied for the reasons set forth in Plaintiff’s Memorandum in

Opposition to Defendants’ Motion to Dismiss Amended Complaint (“Plaintiff’s Opposition™).?

- 1 Where necessary for clarification, Defendants Bravo Media Produ¢tions LLC, Haymaker Media,
Inc., NBCUniversal Media, LLC, and Comcast Corporation are referenced herein as the
“Corporate Defendants,” ‘and Craig:- Conover, Chelsea Melssner and Madison LeCroy are
referenced herein as the “Individual Defendants S

2 References herein to Defendants’ Motion to Dismiss also ineorporate their Memorandum in
Support of Motion to Dismiss Plaintlff’s Amended Complaint and for Order Compelling
Arbitration, filed June 29, 2020.

3 On July 7, 2020, Defendants requested a written order setting forth the Court’s reasoning.
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To the extent it is based on Plaintiff’ s Opposition, this Court’s denial is grounded on
numerous manifest legal and factual errors, and presents no yalid reasons to deny Defendants’
Motion to Dismiss. Based on the arguments set forth below and in Defendants’ Motion to
Dismiss—which is incorporated by reference herein—this Court should reconsider the Form 4
Order, dismiss the Amended Complaint and order the parties to mediate, and if necessary, arbitrate

their dispute or, in the alternative, dismiss the Amended Complaint for improper venue based on

the exclusive forum selection provision in the Appearance Release, Voluntary Participation, and

Arbitration Agreement (“Release and Arbitration Agreement”) 4
As an initial matter, Plaintiff’s argument that venue is proper pursuant to S.C. Code
Ann. § 15-7-30 is 1rrelevant to the issues before thls Court and thus not further addressed herein.

Defendants have never argued that Plamt1ff brought his lawsu1t in an incorrect county pursuant to

that statute. Rather, one of Defendants’ primary arguments is that venue is improper in light of

the vahd and enforceable agreement between the pames to arb1trate any d1spute in connect1on with

the Release and Arb1trat1on Agreement (Exh 19 l9) 3 Separately, and 1ndependently, venue is

1mproper in thls court also because of the exclus1ve venue selectlon prov1s1on of the Release and
Arbltratlon Agreement (Exh 1 1] 20)
I The partles arbltratlon agreement is vahd and enforceable

a. Applvmg Pla1nt1ff’s proposed stand'ard of review is plam legal eITor.

This Court erred in failing to enforce the valid arbitration agreement between Plaintiff and the

Defendants. Plaintiff relies heavily on Berkeley County School District v. Hub Int’l Ltd., 944 F.3d

4 Because this Court did not issue a detailed . written ofder and because Defendants are
incorporating by reference their Motion to Dismiss, they address herein the arguments made in
Plaintiff’s Opposition and do not repeat the arguments set forth in the Motion to Dismiss except

~ where specifically relevant to respondmg to arguments raised by Plaintiff.

5 The Exhibits referenced hereln are the Exhibits to Defendants’ Motion to Dismiss.
2
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225 (4th Cir. 2019), in arguing-that the Court’s review of Defendants’ Motion to Dismiss in favor
or arbitration should be constraiﬁed by standards of review applicable to a motion to dismiss for
failure to state a claim for relief. However, Plaintiff misconstrues Berkeley County in numerous
respects. With regard to accepting the allegations in a complaint as true in the context of a motion
to dismiss in favor of arbitration, a court “accept[s] as true the allegations of the Operative
Complaint that relate to the ‘underlying dispute between the parties.”” 944 F.3d at 233; citing
Schnabel v. Trilegiant Corp., 697 F.3d 110, 113 (2d Cir: 2012) (reviewing court accepting “as true
for pﬁrposes ‘of this. appeal factual allegations in the plaintiff’s complaint that relate to thé
underlying dispute between the parties™).®

However, allegations as to whether the parties entered into a valid arbitration agreement
are not accepted as true, and-instead, must be supported by sufficient factual evidence. Schnabel,
697 F.3d at 113 (explaining that allegations as to whether the parties entered into a valid arbitration
- ‘agreement “are evaluated to determine whether they raise a genuine issue of material fact that must

be resolved by a fact-finder at trial”).- Critically, as discussed in. more:detail below, “the court is

6 As Defendants explained in their Motion to Dismiss, “When evaluating a motion to dismiss
. pursuant to Federal Rule of Civil Procedure 12(b)(1) or 12(b)(3), the.court does not have to accept
the pleadings as true, and may go beyond the face of the complaint and consider evidence outside
* of the pleadings. - In so doing, the court does not convert the motion to dismiss into one for
summary judgment.” Tetrev v. Pride Int’l, Inc., 444 F. Supp. 2d 524, 528-529 (D. S.C. 2006)
- (internal citations omitted);.see also Argueta v. Banco Mexicano, S.A., 87 F.3d 320, 324 (th Cir.

1996) (“Under the Supreme Court’s standard for resolving motions to dismiss based on a forum |

.selection clause, the pleadings are not accepted as true as would be required under a rule 12(b)(6)
analysis™). In addition, the Court should consider the contents of the Release and Arbitration

- Agreement, both because it is expressly. incorporated by reference into Plaintiff’'s Amended
Complaint and it is integral to several of his causes of action. See, e.g., Patterson v. Witter, 425
S.C. 213, 235, 821 S.E.2d 677, 689 (2018), citing L-7 Designs, Inc. v. Old Navy, LLC, 647 F.3d
419, 422 (2nd Cir. 2011) (“A complaint is deemed to include ... materials incorporated in it by
‘reference, and documents that, although not incorporated by:reference, are ‘integral’ to the
complaint”). Thus, here, the Court is not required to accept any of Plaintiff’s allegations as true
for purposes of Defendants’ Motion to Dismiss and should consider the Exhibits to that Motion.

3
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obligated to conduct a trial under the Trial Provision [of the Federal Arbitration Act, 9 U.S.C. §§
1-16 (“FAA™)] when a party unequivocally denies ‘that an arbitration agreement exists,” and
‘show[s] sufficient facts in support’ thereof.” Berkeley County, 944 F.3d at 234 (emphasis

added)’; see also Schnabel, 697 F.3d at 118 (“a trial is warranted only if there exists one or more

- genuine issues of material fact regarding whether the parties have entered into such an

. agreement”). In other words, in determining “whether ‘sufficient facts’ support a party’s denial of

an agreement to arbitrate, the district court is obliged to employ a standard such as the summary

judgment test. [citation omitted] In applying that standard, the court is entitled to consider

- materials other than the complaint and its supporting documents.” Berkeley County, 944 F.3d at

234. Notably, when reviewing “the question of whether an arbitration agreement was formed, |

[appellate coui‘ts] interpret the record as a whole in the light most favorable to the defendants, the

_party against whom the district court resolved the motion to compel arbitration.” Schnabel, 697

~F3dat114.

On one hand, while Plaintiff denies. that. he agreed to arbitrate his dispute. with the

" Defendants, he has not presented any facts, let alone sufficient facts, to support his denial. On the
~other hand, Defendants have submitted-affidavits and objective, photographic evidence that shows,
¢ ataminimum, that Plaintiff could see and signed the third page of a contract with a valid arbitration

~agreement. (Exh.2;Exh.3). -~

- In Berkeley County—which involved an alleged insurance kick-back scheme—the plaintiff
attached to its complaint “a total of twenty-three exhibits,” including information:concerning the

indictment and conviction of one of the alleged perpetrators, emails-and a spreadsheet. 944 F.3d

7 Plaintiff quotes this language in. full, (Plaintiff's Opposition p. 20), but fails to submit any
evidence to support his conclusory claim that an arbitration agreement does not exist.

4
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at 231. The plaintiff also submitted additional information in response to the defendants’ motion
to compel arbitration by filing a declaration denying the existence of an agreement to.arbitrate, as
well as addressing the school’s Chief Financial Officer’s authority to bind the school. 1d.

Here, in contrast, Plaintiff has not submitted a single piece of evidence supporting the
allegations in his Amended Complaint that a binding and enforceable arbitration agreement does
not exist. Plaintiff did not even submit an affidavit of his own attesting to any of the factual
allegations in his Amended Complaint. While a verified complaint may serve as an affidavit so
long as it complies with the verification requirements of Rule 56(e), that standard is difficult to
" meet. Dawkins v. Fields, 354 S.C. 58, 68, 580 S.E.2d 433, 438 (2003) (“Few pleadings will satisfy
_ [the Rule 56(e)] requirements, even when verified”). In addition, where a complaint contains an

“abundance of conclusory allegations ... it simply.is not an appropriate substitute for an affidavit.”
Id. Here, Plaintiff’s Amended Complaint is not verified by him and does. not otherwise meet the
- requirements of Rule 56(¢).®. As this Court is well aware; an opposition to summary judgment—
the standard Plaintiff urges this Court to apply—must be supported by affidavits or other evidence
and an. opposing party cannot rely solely on the unproven allegations in his Amended Complaint.
-Rule 56(e),- SCRCP (“When a motion for sUmmafy. judgment is made and supported as provided
in this rule, an adverse party may not rest upon the mere allegations or denials of his pleading, but
- his_response, by affidavits or. as otherwise provided in this rule, must set forth specific facts

showing that there is a genuine issue for trial”).

- 8 To be sure, the Amended Complaint is signed by Plaintiff’s counsel; however, that merely
signifies that his counsel believes, to the best of his knowledge, that the allegations are true. See,
e.g., Russell v. Wachovia Bank, 370 S.C. 5, 19, 633 S.E.2d 722, 729 (2006) (quoting Rule 11(a),
SCRCP, to the effect that “[t]he signature of an attorney [on a pleading, motion, or other paper]
constitutes a certificate by him that he has read the pleading, motion or other paper; that to the best
of his knowledge, information and belief there is good ground to support it; and that it is not
interposed for delay™). '
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In addition, a court is not bound to accept allegations as true when there is concrete
objective evidence to the contrary. See Bridges v. United States, No. 1:09CV4; 1:05CR244-1,
2009 U.S. Dist. LEXIS 42758 *5, 2009 WL 1035226 (M.D. N.C. April 15, 2009) (“the Court is

not necessarily bound to accept [a statement in a pleading] but can reject it if it is ‘frivolous or

~ patently absurd on its face’”), citing Raines'v. United States, 423 F.2d 526 (4th Cir. 1970); see also
Campbell v. Ashland Credit Union, No. 3:10-1341, 2011 U.S. Dist. LEXIS 112387 *8, 2011 WL

4597356 (S.D. W.Va. Sept. 30, 2011) (a court “need not ‘credit conclusory allegations or draw

farfetched inferences®”).  Exhibit 3 is.a photograph of Plaintiff, taken shortly after he signed the

. Release and Arbitration Agreement, and shows him holding the Agreement up with the third page

facing the camera.”  Both the agreement to arbitrate and the forum selection clause are contained
on the third page, which is clearly visible in its entirety to Plaintiff, as reflected in Exhibit 3. The
prov1s1on above the . s1gnature line- attestmg that Pla1nt1ff has had ample opportunity to read the

entrre Agreement had an opportumty to review it w1th legal counsel of h1s own choice and had, in

fact read the Agreement appears SO prommently that it can be read in the photograph (Exh. 3).

Thus Pla1nt1ff’ s allegat1ons in the Amended Complamt that he only could see the srgnature line is

plamly and patently false Thus for the reasons set forth above applymg the standard of review

proposed by Pla1nt1ff to evaluate Defendants Mot1on to D1sm1ss is manifest legal error.

" 9'While the photograph was taken after Plaintiff signed the Release and Arbitration Agreement, it

plainly and completely refutes his argument that he was presented with only the signature portion

~of the Agreement and/or that “the contents of this ‘Arbitration Agreement’ was never provided to

Plaintiff; only bottom half of a single piece of paper containing a signature block was provided.”
(Amended Complaint 99 48, 54, 170, 172, 173, 188, 190, 191, 209, 211, 212).

1% Given the allegations in his original Complaint that he was handed the Release and Arbitration
Agreement turned to the third page, on which the arbitration and forum selection provisions
appear, and his strategic revision in the Amended Complaint to allege he only could see the
signature line, it is apparent that his new and internally contradictory allegations on this issue are
“part of a thinly-veiled attempt to gerrymander [his] case to avoid arbitration.” Berkeley County,
944 F.3d at 231.

- 291 -

¢.¥0001Ld0020¢#3SVO - SVIA'1d NOWINOD - NOLSITHVYHO - INd 9€:¢ 91 INM" 020¢ - A311d ATTYOINOYLO3T3



b. Plaintiff has not established fraud in the inducement or a public policy basis to_set
aside the arbitration agreement or the forum selection clause.

Plaintiff’s arguments that both the arbitration agreement and forum selection clause are
unenforceable because they were obtained by fraud, some of which allegedly occurred prior to him
signihg the Release énd Arbitrétion Agreement, fail for several reasons. First, as Defendants have
previously pointed out, a party cannot prove fraudulent inducement if he cannot establish that he
justifiably relied. on the alleged misrepresentations. See, e.g., T ufne;; v. Milliman, 392 S.C. 116,
122-‘123, 708 S.E.2d 766, 769 (2011) (setting forth the eleménts required to prove a claim for
negligeﬁt misrépresentation and fo_r fraud including, in both insfanées, justifiable reliance).!! This
is because, “[a]s early as 1924, .[the South Carolina Supreme] Court recognized that évery
contracting pafty owes a duty to the other party to the contract and to the public to learn the contents
ofa documént t;efbre he siéns itv. Oné cannot complain of fraud and misrepresentation in the
contents of a ddcumér.)t‘ if t.he tr.uth could have beeﬂ ascertaiﬁéd by reading it.” .Bzvtrwell v. South
Carolinai Natl I.Bank, 288 S.C. 34, 39-40, 340 S.E.2d 786, 789-790 (1986) (internal citations
omitted); see alsoy T e,trev;‘444 F Supp. Zd ét 530 Eeven aééurﬁing the draﬁing party “made false
representations’.’ regarding a contract, the other party has “ﬁo right to rely on them when the truth

" of these r‘epresentatibns [would] have been evident by an inspection of the contract™). Thus,

. regardless of whether Plaintiff was handed the Release and Arbitration Agreement turned to the

. While Defendants dispute that South Carolina law applies to this-analysis, given the New York
choice of law provision in the Release and Arbitration Agreement, they rely on South Carolina
law in this Motion in order to demonstrate that under either New York or South Carolina law, the
Arbitration Agreement is valid and enforceable. In addition, given South Carolina’s strong policy

* in favor of enforcing parties’ agreements to arbitrate, a denial of a motion to arbitrate a dispute is
immediately appealable. Cape Romain Contrs., Inc. v. Wando E., LLC, 405 S.C. 115, 121 n.4, 747
S.E.2d 461, 464 n.4 (2013); see also Towles v. United Healthcare Corp., 338 S.C. 29, 524 S.E.2d
839 (Ct. App. 1999) (““an order that favors litigation over arbitration—whether it refuses to stay
the litigation in deference to arbitration; refuses to compel arbitration, ... is immediately
appealable, even if interlocutory’”).
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third page or with only the signature line showing, which Defendants deny and which objectively

is not true, he had an obligation to read the contract before signing it and cannot claim his reliance,

if any, on assurances allegedly provided by>the Corporate Defendants was justified. And, while

courts decline to enforce -contracts induced by fraudulent conduct or misrepresentation, see

Maybank v. BB&T Corp., 416 S.C. 541, 787 S.E.2d 498 (2016), citing Regions Bank v. Schmauch,

354 S.C. 648, 672, 582 S.E.2d 432, 444 (Ct. App. 2003), “there is no right to rely, as required to
establish fraud, where there is no confidential or fiduciary relationship and there is an arm’s length
transaction between ‘maturel,cducated people This is especially true in circums'l[ances where one
should have utilized precaution and protection to safeguard his interests.” Schmauch, 354 S.C. at
673, 582 S.E.2 at 445 (“It-is‘largely-becaus-e the law of fraud requires [a claimant] to.prove his

ignorance of the falsity of the representation and his right to rely on the falsity that the courts long

*. ago established the rule that ordinarily one cannot complain-of fraud in the misrepresentation of

the contents of a written instrument-signed by him when the truth could have been ascertained by

:reading the instrument, and that one entering into-a written contract must read it and avail himself
‘ofevery reasonable opportunity to understand its content and meaning”).'? Plaintiff, who is a well-

- -educated and a self-proclaimed accomplished politician and lobbyist who currently works at a

12 Jones v. Cooper, 234 S.C. 477, 109 S.E.2d 5 (1959), on which Plaintiff relies, actually supports
Defendants’ position. First, the quote attributed to Jones, (Plaintiff’s Opposition p. 13), appears
nowhere in that case. Second, Jones, who was college educated and a salesman, failed to prove
fraudulent inducement precisely because he. admittedly did not read the contract before signing,
because it was late and he wanted to have dinner. The South Carolina Supreme Court held that,
even assuming the defendant made fraudulent. misrepresentations to the plaintiff, the plaintiff’s
“reckless disregard of his duty to avail himself of'the opportunity and means at hand to protect his
own interest precludes recovery. This Court has consistently followed the rule that one cannot
complain of fraud in the misrepresentation  of the contents of a written instrument signed by him
when the truth could have been ascertained by reading the instrument, and one entering into a
written contract should read it and avail himself of every opportunity to understand its content and
meaning.” Id. at 490, 109 S.E.2 at 12.
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major law ﬁrm; claims that he was entitled to rely on alleged assurances and misrepresentatiohs
made by the Corporate Defendants, when he admits he failed to take even the most basic steps to
protect his interests. South Carolina law requires the rejection of that argument.

As noted at oral argument, Plaintiff’s reliance on and attempt.to analogize his situation to
that in Allen-Parker Co. v. Lollis, 257 S.C. 266, 185 S.E.2d 739 (1971), only serves to highlight
the fact that any reliance on alleged statements made by the Corporate Defendants was not
justified. In Allen-Parker, the plaintiff, who had only a sixth-grade education, signed a “blank
contract” to purchase a mobile home that the authorized sales agent Wé,S to fill in later with the
agreed-upon terms. -Under these specific facts, where the parties had agreed upon terms and the
rplaintiff signed a blank contract relying on the defendant to fill in the agreed terms, the Supreme
~ Court held that, “Where -a person is-induced to sign an instrument as a result of a false
- ‘representation that it will befilled in or prepared as orally agreed upon, the intentional commission
of terms required by the authorization to be includedl, or the inclusion of terms not so authorized,
" ‘constitute fraud,,.inva'lidatirfg the instrument as between the parties thereto, -notwithstanding that
the person signing it was negligent in relying on the misrepresentation.” 257 S.C. at 276, 185
S.E.2d at 744."* ‘Even setting aside Plaintiff’s extensive education and professional experience, he
has not alleged that he was presented with a blank contract that the Corporate Defendants promised
© to “fill in” later based on-a prior agreement. ‘Thus, Allen-Parker neither applies to the facts of this

case nor does. it support Plaintiff’s position.

13 For the same reason, Baldwin v. Postal Tel. Cable Co., 78 S.C. 419, 59 S.E. 67 (1907) is also
inapposite. There, the plaintiff produced evidence that he was illiterate and relied on the
defendant’s representation of what the contract involved. Here, at best, Plaintiff simply did not
bother to read the contract carefully and now seeks to hold the Defendants accountable for the
" disregard of his duty to do so. -
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Plaintiff’s reliance on Epstein v. Howell, 308 S.C. 528, 419 S.E.2d 379 (Ct. App. 1992),
for the proposition that “intent and justifiable relianée are material issues of fact,” that must be
determined by a jury, (Plaintiff’s Opposifion p. 12), is misplaced. In Epstein, the Court of Appeals
held that the plaintiffs had a right to rely on certain representations made by a corporation president
and manager in response to a specific question regarding the .sale of stock to the plaintiff
shareholder because the corporation president/manager owéd a ﬁduciary duty to the shareholders.

Id. at 530, 419 S.E.2d at 381. Here, Plaintiff has not even alleged that a fiduciary duty or other

legally cognizable special relationship exists between him and Defendants. He has put forth

absolutely no evidence even suggesting he had any right to rely on any alleged assurances. As a
result and as explained above and in Defendants’ Motion to Dismiss, there is no factual dispute

that Plaintiff had no right'to rely on any élieged assurances from them, especially in light of the

“merger clause of the Release and Arbitration ‘ag‘reement also located on the third page of the

agreement.

Finally; PlaintifPs arguments with regard to t'he‘e‘rlforcéab'ility of the release provision of
o the Release and Arbitration Agfeemént, (Piéintiff’s Objection pp. 1 3'-19); are irrelevant to the issue

' of whether a valid and enforceable agreement to arbitrate disputes exits between the parties, despite

Plaintiff’ s éttempt to characterize the release as pért of the arbitration agreement. (Id. pp. 16-19).
The release is entirely separate from the arbitration agreefhe’nt, which is severable from the rest of

the agreement under both the applicable law and the express terms of the Release and Arbitration

- Agreement. -Thus, to the extent this Court relied on any of Plaintiff’s arguments regarding the
- release and other unrelated provisions of the Release and Arbitration Agreement in denying the

. Motiori to Dismisé, tha.t‘is legal“ error. See, e.g., Munoz v. Green Tree Fin. Corp., 343 S.C. 531,

540, 542 S.E.2d 360, 364 (2001) (“Under the FAA, an arbitration clause is separable from the

10
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contract in which it is embedded.and the issue of its validity is distinct from the substantive validity
of the contract as a whole”). Smith v. D.R. Horton, Inc., 417 S.C. 42, 790 S.E.2d 1 (2016), relied
on by Plaintiff in his argument that the arbitration agreement is “intertwined” with the rest of the
Release and Arbitration Agreement, is readily distinguishable. There, the arbitration provision
was not-separate from the rest of the provisions. of the agreement, but rather was included as a
subparagraph of a comprehensive warranty paragraph that the court construed as a single provision
because the text of the arbitration agreement was physically intertwined with the text of the larger
warranty provisions, all of those sections addressed the buyer’s remedies, and they contained
“numerous cross-references to one another, intertwining the subparagraphs so as to conétitute a
single provision.” 417 S.C. at 48, 790 S.E.2d at 4; see also Smith v. D.R. Horton, Inc., 403 S.C.
10, 13-14, 742 S.E.2d 37, 39 (Ct. App. 2013) (describing the various subparagraphs of the warranty
* paragraph, including 14(c), which disclaimed all other warranties and required all warranty
disputes to be subject to arbitration, a different subparagraph-addressing claims that arose prior to
the closing date; and. another. purporting to limit the seller’s damages). Here; in contrast, the
_various provisions Plaintiff argues are “intertwined” are set forth in separate paragraphs of the
Release and Arbitration Agree'ment and address entirelydifferent topics. The only cross reference
to the releasé 1n the érbitration .ellg’reeﬁ‘qen't i‘s.é Cross revfértenc.ev 4t.c; fhe definition of Released Parties.
.Hovx}eile.r, the fact tﬂat thé .arbitfatio.n agreefnenf ado.pts. thé deﬁﬁ;ed ferm of “Released Parties”
from the feieése provision—Which is ‘the .f;lrst place tlrxat'p‘hras.eiis uééd and deﬁned—rather than
relisf 'tbhose ind‘ividuvals and‘entitie.s létér in _the agféément—dééé ﬁot render those pfovisions

“intertwined” under the applicable law.

14 Despite Plaintiff’s arguments to the contrary (Plaintiff’s Opposition p. 33), the arbitration
agreement in no way incorporates any other provisions of the release (Paragraph 17). Plaintiff’s
attempt to merge these provisions is nothing more than an attempt to divert this Court’s attention

11
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As is discussed more fully in Defendants’ Motion to Dismiss, the arbitration agreement is
valid and enforceable. This Court should reconsider its Order, dismiss Plaintiff’s Amended
Complaint and order the parties to mediate and, if necessary, arbitrate this dispute.

¢. The arbitration agreement is not unconscionable.

Plaintiff’s sole arguments that the arbitration agreement is unconscionable are that it

* violates South Carolina .statutory. law and public policy because it. requires mediation and

arbitration to take place in New York, and because it allegedly deprives him of the right to seek

injunctive relief. Neither argument has merit. and, to the extent this Court’s denial rests on

- Plaintiff’s arguments, it is.legal error.

First, as is discussed in detail in'Defendants’ Motion to Dismiss, the continued viability of

S.C. Code § 15-7-120 is highly questionable given the United States Supreme Court rulings in The

- ‘Bremenwv. Zapata Off-Shore Co., 407 U.S. 1 (1972), Carnival Cruise Lines v. Shute, 499 U.S. 585
- (1991), and their progeny.  The Fourth Circuit specifically questioned the continued viability of

Section 15-7-120 in Albeniarle Corp. v. Astrazeneca UK Ltd, 628 F.3d 643 (4th Cir. 2010), holding-

that it saw no evidence that that statute “manifests a strong public policy of South Carolina,” noting

that South Carolina courts “have enforced forum selection clauses in contracts, notwithstanding

L the existence of 15 7- 120(A) ? 628 F 3d at 652. In additlon as the Fourth C1rcu1t reasoned

- ean hardly bea strong pubhc pohcy to countermand the very pollcy that the [U S.] Supreme Court

.. away from the arbitration agreement to: other parts of the Release and Arbitration Agreement that

he misconstrues and finds objectionable. In any event, to.the extent this Court finds the reference
to the definition of “Released Parties” in the arbitration agreement -unconscionable, it should
merely sever that reference. The nonsignatory Defendants still would be entitled to enforce the
arbitration agreement. Pearson v. Hilton Head Hosp., 400 S.C. 281,288, 733 S.E.2d 597, 600 (Ct.
App. 2012) (noting that “a party should not be allowed to avoid an arbitration agreement by naming
nonsignatory parties in his complaint ... bécause this would nullify the rule requiring arbitration™);
citing South Carolina Pub. Serv. Auth. v. Great W. Coal, 312 S.C. 559, 437 S.E.2d 22 (1993)

. (allowing non-signatory to.enforce -arbitration agreement).

12
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adopted in The Bremen,” which “would have little effect if states could effectively override the
decision by expressing disagreement with the decision’s ratiohale.” 1d.; see.alsvol T.R. Helicopters,
LLC v. Bell Helicopter Textron, Inc., No. 3:10-2250-JFA, 2010 U.S. Dist. LEXIS 21923 *12
(D.S.C. Nov. 17, 2010) (enforcing forum selection clause and concluding that “no South Carolina
court has explicitly stated whether South Carolina has a strong public policy against forum
selection clauses that would deprive a citizen of his choice™). Plaintiff relies exclusively on various
cases pre-dating and in conflict with Albemarle Corp., which are of dubious precedential value.
Plaintiff’s argument regarding injunctive relief focuses almost entirely on paragraphs and
provisions of the Release and Arbitration Agreement, (Exh. 1 §§ 11, 12, 17), that are separate and
wholly distinct from the arbitration agreement. (Exh. 1§ 19)."> In fact, Plaintiff argues that “the
- whole four-page ‘[Release and] Arbitration ‘Agreement’ should be struck as unconscionable.”
“ (Plaintiff’s Opposition p. 34). However, as noted above and in Defendants’ Motion to Dismiss,
thi}s’ Court’s focus:at this stage of proceedings must be limited to the arbitration agreement and an
the entire Contrac"t inwhich it is contained. Munoz, 343 S.C. at 540, 542 S.E.2d at 364; Primq
Paint, 388 U.S. at 403-404.

In addition, Plaintiff has presented absolutely no evidence that he lacked. a meaningful
choice wilether to enter into the arbitration agreement. Plaintiff simply complains that, had he not
signed the arbitration agreement, the Corporate Defendants would not havéﬁlmed his dinner with
Ms.'Dennis. (Plaintiff’s Opposition pp 31-32). However, having a dinner filmed for possible
inclusion on a reality television show is a personal choice and not a necessity, unlike Simpson v.

MSA of Myrtle Beach, Inc., 373 S.C. 14, 644 S.E.2d 663 (2007), which “involved a vehicle

15 As set forth in Defendants’ Motion to Dismiss, Plaintiff also misconstrues the scope and
application of the injunctive relief provisions.

13
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intended for use as Simpson’s primary transportation, which is critically important in modern day
society.” 373 S.C. at 27, 644 S.E.2d at 670. Plaintiff clearly had a meaningful choice whether to

enter into the arbitration agreement and appear on the Program for his own personal reasons

' (whether to be a good boyfriend or for the potential “fame” he might obtain), and he freely chose

to do so.

Nor can Plaintiff establish surprise. The arbitration agreement is in'bolded, capital letters,

with the heading “MEDIATION & ARBITRATION” underlined. The arbitration agreement is

not hidden or obscured in -.any way. The photograph of Plaintiff holding up the Release and

Arbitration Agreement is turned. to' the third page, demonstrating that he could see—at a

minimum—the page containing the arbitration agreement. -

- Thus, for the reasons set forth herein and ‘in Defendants’ Motion to Dismiss, this Court

.should reconsider its Order and find that Plaintiff has failed to establish that the arbitration

agreement is unconscionable. .

d. Plaintiff is not entitled to.a jury trial to determine whether -he entered into an
agreement to arbltrate this dlspute with Defendants.

Whlle dechmng to ¢ stipulate that the FAA apphes to the arbltratlon agreement Plaintiff

.rehes on that Act and cases applymg Section 4 of the FAA to argue that he is entltled to a jury trial

to determme whether he entered 1nto an agreement to arbltrate (Plamtlff S Opposntlon pp. 25-

27) As noted. above the standard set forth in Berkeley Counly isthata party opposing arbitration

must unequ1vocally deny that an arbitration agreement exists “and ‘show sufficient facts in

- support’ thereof.” 944 F.3d at 234 (emphasis added). While Plaintiff has denied the existence of
an arbitration agreement, he has not presented any evidence, let alone sufficient evidence, in

support of his position.

14
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“Not just any factualr dispute will do. Rather, the party requesting a jury trial under

Section 4 must provide sufficient evidence in support of its claims such that. a reasonable jury
could return a favorable verdict under applicable law. The standard is akin to the burden on
summary judgment. See Oppenheimer, 56 F.3d at 358 (comparing Fed. R. Civ. P. 56(c), (¢) to the
level of sufficient evidentiary facts needed for jury trial under 9 U.S.C. § 4).” Chorley Enters. v.
Dickey’s Barbecue Rests., Inc.., 807 F.3d 553, 564 (4th Cir. 2015). “A party to an arbitration
: agreemeht canﬁqt ovbtainbaibju‘rsl ‘triél mérely by demanding one.- [citatibn omitted] The party
_ rgéisting arbitra'éi'on'bear's ‘th.e.burde:n of s.howirig that he is 'er'lti'lclled. to a jury trial,”” and, in order
to meet that burden, “must produce at least some evidence to substantiate his factual allegations.”
Dillard v. Merrill Lync‘h, Pierce, Fenner & Smith, Inc., 961 F.2d 1148, 1154 (5th Cir. 1992).!¢
The réquirement that the party opposing arbitration come forward with some evidence to
substantiate his é‘llegat.ioﬁs thatﬁ_ﬁe/(viid not ag,rée; to afbitrafe His dtispute is based on the important

public policy objective that grantipgia paft_y to a jury trial on the existence of an arbitration

agreement solely on the basis of unsubstantiated allegations, “would frustrate the very policies that -

the FAA is meant to promote—the swift and inexpensive dlternative resolution of disputes outside

of the judicial forum.” Choiley Enters., 807 F.3d at 564 n.13.
i . 'lHer'e, »_P‘l‘airri_t_iff h‘a,s. é(')'__mé’»vf(')r:\gvard: with;nc‘) cvidehée whatsoever to support his claim that he
did not agree to arbitrate his dispute with Defendants. Defendants have produced both affidavits

o _attesting, a‘rr‘lc‘).ng other;,thing_s_‘,‘l:fhat. t’laintiff Was handed the Release and Arbitration Agreement

16 Furthermore, and as is discussed in detail in Defendants’ Motion to Dismiss, Plaintiff must
specifically challenge the existence of an agreement to arbitrate, not the existence of the contract
as a whole. Munoz, 343 S.C. at 540, 542 S.E.2d at 364; Prima Paint Corp. v. Flood & Conklin
Mgf. Co., 388 U.S. 395, 403-404 (1967). Here, while Plaintiff asserts conclusory and, in some
instances demonstrably false allegations, he has failed to present any evidence that he did not enter
into a binding contract with the Corporate Defendants, let alone any evidence that he did not agree
to arbitrate his dispute. See Dillard, 961 F.2d at 1154 n.9.

15
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turned to the first page and that he in fact read and asked questions about some of the provisions
in the Agreement, (Exh. 2 1] 8, 9, 10; 12), as well as photographic evidence that Plaintiff could, at
the very minimum, see the third page of the Agree@ent which contains the arbitration agreement.
(Exh. 3). Given PIaintiff’s failure to submit aﬁy evidence in opposition, he has failed to raise a
legitimate dispute of material fact that he did not enter into an agreement to arbitrate his dispute.
Thus, for the reasorrs se.t. forth herein and in Defendants’ Motion to Dismiss, this Court
should reconsider its Order and find that Plainti;ff is not entitled to a jury triel on the issue of

whether he entered into an agreemenf to arbitrate this dispute with Defendants. -

e. The scope of the arbitration agreement is for the arbitrator to decide.
~ Plaintiff either misunderstands or misconstrues the issue of who decides the scope of the

arbitration agreement and, to the extent this Court relied on Plaintiff’s arguments in its denial, it is

legal error. “The question of the arbitrability of a claim is an issue for judicial determination,

unless the parties provid.e otherwise.” Zabinski. v. Bright Acres Assbcs., 346 S.C. 580, 597, 553

S.E.2d 110, 118 (2001) (emphasis added). Here, the parties have speciﬁeally and unequivocally

agreed that “ALL DISPUTES, INCLUDING THE SCOPE OR APPLICABILITY OF THIS

AGREEMENT TO ARBITRATE, SHALL BE RESOLVED BY FINAL AND BINDING
ARBITRATION ADMINISTERED BY JAMS ” (Exh. 1 1] 19).17
Furthermore even assuming solely for the sake of argument but without conceding that the

outrageous tort exception remains valid in South Carolina, the cases relied on by Plaintiff are

17 In addition, Plaintiff misquotes and/or misconstrues a number of the cases on which he relies

- for the proposition that his claims are not subject to arbitration. For example, Wilson v. Willis, 426

S.C. 326, 827 S.E.2d 167 (2019), involved whether an arbitration agreement. could be enforced
against nonsignatories to the contract. . The quote included in Plaintiff’s Opposition at p. 23 went
to whether the nonsignatories could nonetheless be forced to arbitrate the plaintiff’s claims against

.them. Wilson thus has no application here.

16
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wholly inapplicable beca‘use none of them contained a provision assigning the decision about
arhitrability to the arhitrat_or, leaving that decision for the court to decide in those inapposite
cases.'® In Chassereau v. Global-Sun Pools, Inc., 373 S.C.. 168, 644 SE.2d 718 .(2007), for
example, the arbitration agreement specifically provided that “the court shalt decide whether an
agreement to arbitrate exists or a ccntrouersy is subject to ansl agreernent to arbitrate.” Chassereau
v. Global-Sun Pools,'fnc., 363 S.C. 628, 633, 611 S.E.2d 305, 307 (Ct. App. 2005). Similarly, in
Timmons v. Starkey, 389 S.C. 375, 698 S.E.2d 809 (2010), the arbitration provision did not assign
the task of determining the scope of the arbitration agreement to the arbitrator.  Timmons v.
Starkey, 380 S.C. 590, 594, 671 S.E.2d 101, 103-104 (Ct. App. 2008) (arbitration provisions at
issue did not prcvide thatthe arbitrator y\ras to determine the scope o’.f the arbitration agreement).
The Qpinicns‘in:Hatcher .v.. Edwafd D. Jon_es & Co.,‘ L.P.,379S.C. 549, 666 S.E.2d 294 (Ct. App.

'2008) Partain v. Upstate Auto Group, 386 S.C. 488, 689 S.E. 2d 602 (2010), and Alken v. World

- Fin, Corp 373 S. C 144 644 S E 2d 705 (2007), do not contam the wordlng of the arbitration °

'~ agreement. but it. safely can be assumed that they d1d not a551gn ‘the issue. of arb1trab111ty to the
- v arbitrator sm'ce the courts folllowed pr’ecedent, spemﬁcally mcludlng Zabmskl, that holds that “[t]he
questlon of the arbltrablllty of a claim is an issue for Jud1c1a1 determlnatlon unless the parties
. prov1de 0therw1se ? 346 S C at 597, 553 S.E. 2d at 118
C '/ In other words, even ‘rfbthe outrageous tort exceptldn'still "rnaintains validity under South
' YVk_Carc')lina,'which Defendant‘s dlspute, it cnly would apply if the cQurt was determiningthe scope of

the arbitration ,clbause.‘_. Because the arbitration agr_eement here unequivocally assigns that

'8 Ridgeway v. Litchfield Co., Unpub. Op No. 2004-UP-631 (Ct. App. Dec. 15, 2004) is an
unpublished opinion by the South Carolina and, as such, carries no precedential weight. Even if
it did, the arbitration provision in Ridgeway did not specify that the arbitrator was to determine the
scope and/or applicability of the arbitration provision, (Exh A hereto), and therefore is
inapplicable to thls case.

17
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determination to the arbitrator, Zabinski, 346 S.C. at 597, 553 S.E.2d at 118, all of the cases cited
by Plaintiff for that point cases are inapposite. |
In addition, Plaintiff’s assertions that no rational person could reasonably have
contemplated that he would be required to arbitrate any claims against the Defendants is meritless.
(Plaintiff’s Opposition, pp 25-26). In fact, had he read the Agreement carefully before signing it,
as he was obligated to do, sée,.e. g, Burwell, 288 S.C. at 39-40, 340 S.E.2d at 789-790; and as, in
fact, he had an opportunity to do, (Exh 1 p. 3; Exh. 2 9 8, 9; Exh. 3), he would have been well
aware- of the provisions contained therein, which are clear and uhambiguous. FL;rthermore, his
suggestion that pursuant to the arbitration agreement hé “would not be able to recover any damages

whatsoever,” (Plaintiff’s Opposition p. 25), is not only misleading but plainly false.”” The

- arbitration agreement simply requires Plaintiff to adhere to the terms of his agreement to pursue

‘any claims for damages in the-appropriate forum. (Exh. 1 §19).

- Thus, for the reasons.set. forth above and in Defendants’ Motion to Dismiss, this Court
should reconsider its Order and find that the scope of the-arbitration agreement is for the arbitrator
to decide.

L In the alternative, Plaintiffs' Amended Complaint should be dismissed based on
the valid and enforceable exclusive forum selection clause.

As discussed above and in Defendants’ Motion to Dismiss, the forum selection clause is

valid and enforceable. Plaintiff’s arguments that the forum selection clause violates South

Carolina pﬁblié policy are based on cases that pre-date and are in conflict with Albemarle Corp.,

628 F.3d at 652, and thus are of dubious preéedential value. In Albermafle Corp., .the Fourth

19 For example, Plaintiff argues a release of claims for intentional wrongdoing is void as against
public policy in many states (including New York notwithstanding Plaintiff’s claims to the
contrary). The release, which is separate and distinct from the arbitration agreement, expressly
states that it should be interpreted only to the maximum extent permitted by law.

18
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Circuit found no evidence that tha.t Section 15-7-120 “manifests a strong public policy of South
Caroiina,” reasoning that“‘it can hardly be a strong public policy to countermand thé very policy
that the [U.S.] Supreme Court adopted in The Bremen,” which “would have little effect if states
could effectively override the decision by expressing disagreement with the decision’s rationale.
Id.; see also T.R. Helicopters, 2010 U.S. Dist. LEXIS 21923 at *12 (enforcing forum selection
clause and concluding that “no South Carolina court has explic’itly stated whether South Carolina
has a strong public policy against forum selection clauses that would deprive a citizen of his
choice™).

Plaintiff relies on Johnson v. Key Equip. Fin., 367 S.C. 665, 627 S.E.Zd 740 (2006), which,
in contravention of Fourth Circuit and United States Suéreme Court precedent, states generally
that South Carolina has a policy “disfavoring ... forum selection clauses.” Id. at 668, 627 S.E.2d
at 741.%° Johnson does not apply here but, instead, involved “the s;;ope of a forum selection
clause,” id at 666, 627 S.E.2d at 741, in a contract to lease a telephon§: marketing system that the
defendant allegedly knew was illegal at the time it entered into the contract with the plaintiff. First,
-~ the Court held that the forum selection clause did not apply to causes of action “that were the
product of misrepresentations prior to the lease agreement.” 367 S.C. at 668, 627 S.E.2d at 741.
However, as explained above and in Defendants’ Motion to Dismiss, Plaintiff cannot prove
fraudulent inducement or negligent misrepresentatioﬁ ‘because he cannot prove, among other
things, one of the essential elements of those causes of action: that he had a right to rely and/or
Justifiably relied on any alleged statements made by the Corporate Defendants, either prior to or

following the filming of the dinner. See, e.g., Turner, 392 S.C. at 122-123, 708 S.E.2d at 769

20 The United States Supreme Court has characterized states’ reluctance to enforce valid forum
selection clauses as “hardly more than a vestigial legal fiction,” reflecting “something of a
-provincial attitude regarding the fairness of other tribunals.” The Bremen, 407 U.S. at 12.

19
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(setting forth the elements required to prove a claim for negligent misrepresentation and for fraud
including, in both instances, justifiable reliance); Burwell, 288 S.C. at 39-40, 340 S.E.2d at 789-
790 (“As early as 1924, [the South Carolina Supreme] Court recognized that every contracting
party owes a duty to the other party to the contract and to the public to learn the contents of a
document before he signs it. One cannot complain of fraud and misrepresentation in the contents
of a document if the truth could have been ascertaiﬁed by reading it”). Second, the Court focused
on the fact that the defendant knowingly induced the plaintiff’ into entering into the contract “by
misrepresenting or hiding pertinent information” from the 'plainfiff. Here, Plaintiff has not and

cannot demonstrate either misrepresentation or that pertinent information was hidden from him.

. (Exh. 2; Exh. 3). Finally, the Court ruled in Johnson that the forum selection clause was narrowly

tailored to issues arising from the lease and not to all disputes between the two parties. 367 S.C.

-at 669, 627 S.E.2d at 742. Here, in-contrast, the forum selection clause applies to “the entire

relationship between the parties, including, but not limited to, any breach of contract, tort or other
claims relating to this Agreement or [Plaintiff s] appearance on the Program.” (Exh. 1 20). Thus;
Johnson is inapplicable to and does not control the outcome in this case. |

"Thus, for the reasons set forth above and in Defendants’ Motion to Dismiss, this Court

should reconsider its Order and find that, in'the event the arbitration agreement is not enforced,

- Plaintiff’'s Amended Complaint should be dismissed based on the exclusive forum selection clause.

20

- 305 -

ZL¥0001dD0Z0Z#ISYO - SYI1d NOWNOD - NOLSTTHVHO - Nd 9€:Z 91 INF 0202 - 3114 ATIVOINOYLOT 3



CONCLUSION

For all of the reasons stated herein and set forth in Defendants’ Motion to Dismiss, this

Court should reconsider its Form 4 Order, dismiss Plaintiff’'s Amended Complaint and issue an
Order cdmpelling mediation and, if necessafy, arbifration in New York. Alternatively, even if the
court were to find the paﬁieé’ arbitration agreement unenforceable, this Court should dismiss
Plaintiff’s Complaint based on improper venue pursuant to the valid, binding exclusive forum

selection clause in the Release and Arbitration Agreement.

MCANGUS GOUDELOCK & COURIE, L.L.C.

s/James D. Smith, Jr.
JAMES D. SMITH, JR. (SC Bar No. 16179)
jsmith@mgclaw.com
DANIELLE F. PAYNE (SC Bar No. 73142)
danielle.payne@mgclaw.com
HELEN F. HISER (SC Bar No. 76124)
helen.hiser@mgclaw.com

. Post Office Box 650007 .
735 Johnnie Dodds Blvd., Suite 200 (29464)
Mt. Pleasant, South Carolina 29465
Telephone: (843) 576-2900
Facsimile: (843) 534-0605

ATTORNEYS FOR DEFENDANTS

July 16,2020
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2004-UP-631 - Ridgeway v. Litchfield Company

THIS OPNION HAS NO PRECEDENTIAL VALUE. IT SHOULD NOT BE CITED OR RELIED ON AS
PRECEDENT IN ANY PROCEEDING EXCEPT AS PROVIDED BY RULE 239(d)(2), SCACR.

THE STATE OF SOUTH CAROLINA
In The Court of Appeals

Lawrence M. Ridgeway, Respondent,
V.

The Litchfield Company of South Carolina Limited Partnership
and The Litchfield Company Inc., Defendants, Of whom The
Litchfield Company of South Carolma Limited Partnershlp is the,
Appellant '

Appeal From Georgetown County
J. Michael Baxley, Circuit Court Judge

“Unpublished Opinicn No. 2004-UP-631
Heard October 12, 2004 — Filed December 15, 2004

AFFIRMED

Joseph C. Wilson, IV, of Charleston, for Appellant.

Saul Gliserman, of Charleston, for Respondent.

"HEARN, C.J.: The Litchfield Company of South Carolina Limited Partnershlp (Litchfi eld) appeals the

" circuit court’s denial of its motion to compel arbitration. We affirm.
FACTS -

The relevant facts are not in dispute. On September 18, 1999, Lawrence M. Ridgeway, as grantee,
entered into a purchase agreement with Heritage-Litchfield, Inc., as grantor, to purchase condominium
unit 20-101 in the Avian Forest development in Georgetown. {1] The purchase agreement contained
an arbitration clause, which provided as follows:

EXHIBIT

A
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ARBITRATION [n the event that a dispute or claim shall arise with
respect to any of the terms or provisions of this Master Deed, or a
dispute between the Grantor or any. _contractors employed by the
Grantor, and any one or more Unit Owners, such claims to include
but_not be limited to claims for negligent or improper construction,

failure to meet specifications, and other claims related to st
improvements, all disputes or claims shall be resolved by Binding

Arbitration pursuant to Title 15, Chapter 48 (Uniform Arbitration Act)
of the Code of Laws of South Carolina. All resulting awards and
determinations made by the arbitrators pursuant to the provisions of
this section shall be conclusively binding upon all parties hereto and
judgment may be rendered thereon.

(Emphasis added.) Litchfield was involved with the sale of the unit solely as the real estate broker for
Heritage-Litchfield and marketing company for the Avian Forest development.

Shortly after purchasing unit 20-101, Ridgeway discovered that the unit was infested with toxic mold.
Ridgeway asserted the mold rendered the unit uninhabitable. Ridgeway further asserted that the
development lacked several promised amenities and the grounds contained several abandoned or
derelict buildings. According to Ridgeway, the mold infestation and other deficiencies have rendered the
unit “without meaningful market value.”

Ridgeway instituted an action against Litchfield alleging that he would not have purchased the Avian
Forest unit but for the tortious conduct of Litchfield, which caused Ridgeway to believe that Litchfield, as
opposed to Heritage-Litchfield, was the developer of the Avian Forest project. Ridgeway asserted
causes of action arising from the marketing and promotion of Avian Forest, including unfair trade
practices, negligent misrepresentation,. constructive fraud, fraud, promissory estoppel, and civil
conspiracy. Litchfield filed an answer and motion to compe! arbitration-based upon the arbitration
clause in the purchase agreement entered into by Heritage-Litchfield and Ridgeway. Litchfield
concedes that it was neither a party nor a signatory to the purchase agreement or arbitration clause. [2]
The circuit court denied Litchfield’s motion to compel arbitration. This appeal followed.

'STANDARD OF REVIEW

“Whether a claim is subject to arbitration is an issue for judicial determination, unless the parties have
agreed otherwise.” Vestry and Church Wardens of Holy Cross v. Orkin Exterminating Co., 356 S.C.
202, 207, 588 S.E.2d 136, 138 (Ct. App. 2003) (citation omitted). In deciding whether the parties have
agreed to submit a particular grievance to arbitration, the court should not rule on the merits of the
underlying claims. Zabinski v. Bright Acres Assocs., 346 S.C. 580, 596, 553 S.E.2d 110, 118 (2001).
“A motion to compel arbitration made pursuant to an arbitration clause in a written contract should only
be denied where the clause is not susceptible to any interpretation which would cover the asserted
dispute.” Id,

“Determinations of arbitrability are subject to de novo review.” Vestry and Church Wardens of Holy
Cross, 356 S.C. at 207, 588 S.E.2d at 138. However, the factual findings of the trial court will be
overruled only if there is no evidence reasonably supporting them. Deloitte & Touche, LLP v. Unisys
Corp., 358 S.C. 179, 182, 594 S.E.2d 523, 525 (Ct. App. 2004).

LAW/ANALYSIS

In the case before us, we are not asked to determine whether the arbitration clause would be valid and
enforceable as between Ridgeway and Heritage-Litchfield because Heritage-Litchfield does not seek

arbitration. Instead, Litchfield, a non-signatory to the arbitration clause, seaks to compel arbitration
against Ridgeway. '
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Arbitration is contractual by nature. See Zabinski v, Bright Acres Assocs., 346 S.C. 580, 596, 553
S.E.2d 110, 118 (2001); Tritech Elec., Inc. v. Frank M. Hall & Co., 343 §.C. 396, 399, 540 S.E.2d 864,
865 (Ct. App. 2000). Therefore, a party cannot be required to submit to arbitration any dispute that he
has not agreed to arbitrate. See United Steelworkers of Am, v, Warrior & Guif Navigation Co., 363 U.S.
574, 582 (1960); Zabinski, 346 S.C. at 580, 553 S.E.2d at 118. There is strong state and federal public
policy favoring arbitration agreements; however, such agreements must not be so broadly construed as
to encompass claims and parties that were not intended by the original contract. See Mitsubishi Motors
Corp, v. Soler Chrysler-Plymouth, Inc., 473 U.S. 614, 626 (1985); Towles v. United Healthcare Corp.,
338 S.C. 29, 37, 524 S.E.2d 839, 844 (Ct. App. 1999). However, “arbitration rests on the agreement of
the parties, and the range of issues that can be arbitrated is restricted by the terms of the agreement.”
7abinksi, 346 S.C. at 596-597, 553 S.E.2d at 118; “In determining whether an agreement to arbitrate
exists, ‘the court should apply ordinary state-law principles that govern the formation of contracts.”
Towles, 338 S.C. at 37, 524 S.E.2d at 844 (citation omitted).

Litchfield argues the trial judge erred in refusing to compel arbitration because, despite its Jack of
contractual relationship with Ridgeway, it can compel arbitration: (1) as a “contractor” under the
arbitration clause of the purchase agreement, and (2) as an agent of Heritage-Litchfield. We disagree.

X
-l e =

I ~ Litchfield is a not “contractor” as intended by the arbitration clause.

The arbitration ciause of the purchase agreement provides for arbitration of disputes between “any
contractors employed by the Grantor, and any one or more Unit Owners, such claims to include but not
be limited to claims for negligent or improper construction, failure to meet specifications, and other
claims related to structural improvements.” Litchfield asserts that the term “contractor,” according to
Black's Law Dictionary (4th ed. 1979), is “strictly applicable to any person who enters into a contract,
but is commonly reserved to designate one who, for a fixed price, undertakes to procure the '
performance of works or services on a large scale. . . ." [3] Litchfield contends that it.is a contractor
~ by definition and therefore entitled to compel Ridgeway to arbitrate its dispute.

4 d

We agree with the trial court that the definition of contractor asserted by Litchfield is correct in the
broadest.sense of the term, but that it is not the definition intended by the parties in the arbitration
clause. “The construction of a clear and unambiguous contract is a question of law for the court.”
Hawkins v. Greenwood Dev. Corp. 328 S.C. 585,.592, 493 S.E.2d 875, 878 (Ct. App. 1897) (citation
omitted). “Whether a contract is ambiguous is to be determined from the entire contract and not from
isolated. portions of the contract.” Farr v. Duke Power Co. 265 S.C. 356, 362, 218 S.E.2d 431,
433 (1975) (citaticn omitted). “Common sense and good faith are the feading touchstones of the
inquiry.” Id. at 362, 218 S.E.2d at 434..

It is clear, considering the purchase agreement as a whole, that the term “contractor’ found in the-
arbitration clause-was intended to include only those parties to.a contract responsible for furnishing
iabor and materials for the construction of Ridgeway’s condominium unit. The entire body of the
 purchase agreement concerned. only the sale of an Avian Forest condominium unit, and the agreement
stated that Heritage-Litchfield “shall cause the Property to be constructed substantially in accordance
with the Plan and Specifications previously reviewed by the purchaser . ... ." The arbitration clause lists
the types of disputes between Ridgeway and contractors to include “but not be limited to claims for
negligent or improper construction, failure to meet specifications, and other claims related to structural
improvements . . .." The purchase agreement did not contemplate any other type of contractor besides
“those responsible for furnishing labor and materials for construction. Therefore, Litchfield cannot '
enforce the arbitration clause-as a contractor because it did not furnish labor or materials for
~gonstruction. - - L o oo . ,

L. . Litchfield cannot compel arbitration solely as an agent of Heritage-Litchfield.

Litchfield argues that under the principles of agency, a non-signatory may invoke an arbitration clause
as an agent of the signatory. South Carolina courts have yet to address the issue of whether a non-
signatory can invoke an arbltratlon clause solely as an agent of the signatory.’ :

: - 309 -
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Litchfield cites South Carolina Public Service Authority v. Great Western Coal,_Inc., 312 S.C. 559, 437
S.E.2d 22 (1983) in support of the proposition that South Carolina allows non-signatories to an
arbitration agreement to compel arbitration against a signatory. In Great Westem Coal, the South
Carolina Public Service Authority contracted with Great Western Coal, including an agreement to
arbitrate. The Public Service Authority initiated an action against Great Westemn Coal and its president,
Clyde E. Goings, in his individual capacity. The court held Gaings was entitied to demand arbitration of
the Public Service Authority’s claims even though he did not sign the arbitration clause. Great Western
Coal relies on the Sixth Circuit Court of Appeals in Arnold v. Arnold Corp., 920 F.2d 1269 (6th Cir.
1990) for this proposition, stating: “[A] party should not be allowed to avoid an arbitration agreement
by naming nonsignatory parties in his complaint, or signatory parties in their individual capacify because
this would nullify the rule requiring arbitration.” Id, at 563, 437 S.E.2d at 24-25 (emphasis in originat).
Thus, Great Western Coal permits only non-signatories who are alter egos of a signatory to compel
arbitration. In this case, Litchfield cannot compel arbitration because it is not an alter ego of the
signatory, Heritage-Litchfield, Inc.

Moreover, the other jurisdictions that allow a non-signatory to compel arbitration under the agency
theory have done so only in instances where the action against the agent is within the scope of the
arbitration agreement as contemplated by the signing parties. See, e.g.. Long_v, Silver, 248 F.3d 309,
320-21 {4th Cir. 2001) {(holding non-signatory could compel arbitration because the claims against the
non-signatory parent corporation fell within the scope of the arbitration clause signed by the employee);
Sunkist Soft Drinks, Inc. v. Sunkist Growers,_Inc,, 10 F.3d 753, 758 (11th Cir. 1893) (halding that
because claims against the non-signatory were “intimately founded in and intertwined with” a contract
containing an arbitration clause, signatory was estopped from refusing to arbitrate those claims); J.J.
Ryan & Sons, Inc. v. Rhone Poulenc Textile, S.A., 863 F.2d 315, 320-21 (4th Cir. 1988) (holding that
“when allegations against a parent company and its subsidiary are based on the same facts and are
inherently inseparable, a court may refer claims against the parent to arbitration even though the parent
is not formally a party to the ‘arbitration agreement”); Norcom Elecs. Corp. v. CIM USA Inc., 104
F.Supp.2d 198, 203 (S.D.N.Y. 2000) (quoting Smith/Enron Cogeneration Ltd. P'ship. v. Smith o
Cogeneration Int'l, Inc., 188 F.3d 88, 97-98 (2d Cir. 1998)) (“[T]he U.S. Court of Appeals for the Second
Circuit and other circuits ‘have been willing to estop a signatory from avoiding arbitration with a
nansignatory when the issues the nonsignatory is seeking. to resolve in arbitration are intertwined with
the agreement that the estopped party has signed.™); Eirst American Title Ins. Corp. V. Silvernell, 744
So.2d 883, 887-88 (Ala. 1899) (holding that non-signatory real estate agent had no right to compel
arbitration of purchasers' claim of conspiracy by agents because the arbitration clause defined arbitrable
matters as controversies between the insurer and the insured purchaser, and the insurer was not part of
the conspiracy). . o

In this case, the arbitration clause applies to disputes between Ridgeway and contractors responsible
for furnishing labor and materials for construction. Thus, Ridgeway's claims for unfair trade practices,
negligent misrepresentation, constructive fraud, fraud, promissory estoppel, and civil conspiracy against
Litchfield would not fall within the scope of the arbitration clause. Accordingly, even if we were to apply
an agency theory to allow a non-signatory to enforce an arbitration clause, Litchfield would not be '
permitted to compel arbitration-because Ridgeway’s causes of action do not fall within the scope of the
arbitration clause. The order of the circuit court refusing to compel arbitration is therefore

AFFIRMED.
HUFF and KITTREDGE, JJ., concur.

oy -

[1] Heritage-Litchfield has declared bankruptcy. There is on-going separate litigation between Ridgeway
and the Heritage-Litchfield insurers.

[2] Subsequent to oral argument, the court received correspondence from counsel for Ridgeway stating
for the first time that an agent of Litchfield was a signatory to the purchase agreement and therefore the
arbitration clause. Contrarily, both parties asserted the exact opposite in front of the trial judge and in
their briefs on appeai-that Litchfield was a non-signatory to the purchase agreement, Despite the
revelations of counsel for Ridgeway following oral argument, we are bound by the record on appeal.
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Rule 210(a), SCACR. Because the record on appeal conclusively determines that Litchfield was a non-
signatory to the purchase agreement and arbitration clause for purposes of our review, we must treat
Litchfield as such. -

[3] We note that this definition has been amended to read “4. A party to a contract. 2. More specif., one
who contracts to do work or provide supplies for another.” Black's Law Dictionary (8th ed. 2004).
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THE COURT: All right. So the way we are going to
proceed 1is that we are going to hear from plaintiff first. If
you will introduce yourself for the record, the parties in
which you represent. And we will move on to defendants, if

you introduce yourself and the parties you represent. And if

it's your motion, indicate that it's your motion and what it

is.

And we will begin with the plaintiffs.

MR. EDWARDS: Aaron Edwards for the plaintiff,
Joseph Abruzzo.

‘THE COURT: All right. Ms. Hiser, who represents

- the defendant?

MS. HISER: Helen Hiser for the defendants, for both

thg corporate defendants and the individual:defendants.

THE COURT:E_All rightf And whose motion is it?

MS. HISER: It's our motion to dismiss the amended
éomblaint énd for én order‘érdefing the parties to |
érbitratioﬁ;. o

THE COURT: Ail right} Ms. Hiser, I'm going to mute

‘myself. And I'll be happy to hear from you.

.MS. HISER: 'Thaﬁk you; Your Honor. The issue before
Your Honor this morning is really quite simple. It is whether
thewparties entered into an agreement to arbitrate disputes
arising between them. It has to do simply with the

arbitration agreement, not the larger agreement within which
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3
the arbitration provisions are included.
The case law, both from federal courts and from
South Carolina courts, are quite clear. In fact, the Court of

Appeals on June 10th just issued this decision that went
through the process for determining whether parties should ke
ordered to arbitration.

And following the U.S. Supreme Court case, Prima

- Paint, even though it does .seem a little bit awkward, the

arbitration agreement is pulled out of the agreement. And the

"Court then looks to.see whether or not the parties entered

.into an agreement to arbitrate. If they did, that's the end

of this Court's inquiry.

In part, in' large part, .due to the fact that the

.arbitration agreement here-assigns to the arbitrator the issue

.of the scope.of the arbitration agreement, case law holds

that, in addition, it is for the arbitrator to determine

‘whether the contract, as a whole, the other provisions of the

contract, are‘enforceable.or_unconscionable.

Here; the.plaintiff haé done his best to. broaden the
inquiry before this Court. ‘However, if you look.at the Damico
v. Lennar, Lennar Caroclina's case that the Court of Appeals
put out just last week, or earlier this month, that's not the
proper ingquiry. ~And the only time you look at the entire
agreement to determine whether the arbitration agreement is

unconscionable or unenforceable is where it intertwines with

- 314 -
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‘the rest of the agreement.

The only case that the plaintiff has pulled up,
Smith v. D.R. Horton, is easily distinguishable from the -
current case. In the Smith case, the arbitration provision/
was part of a longer paragraph of warranties and other relief
provisions under‘é héme building.contract.

| Hére, as is.the caéé in Damico, our'afbiﬁrationv

agreemént is anJéntirely ééparate provisioﬂ of its own. So
this Court needs to look simply at the arbitration agreement
and determine whether it's enforceable, which it is.

Plaintiff also would like this Court to apply an
incorrect analytical framework, saying that we have to accept
all of his allegationsvasiﬁrﬁe ahdHWe can't look outside the
four corners. Well, uﬁder'12k§)(é)iﬁotion)sﬁhat is not the -
case. The factual allegatibns.ére hétrécéepféd as true. And
this Court can look beYénd the fogr:corners of the complaint
to determine whetherx the'ﬁaffies entered into a valid and

enforceable agreement_to arbitrate.

Here -- and that's based on a federal court case,

. Tetrev. The federal and state Rule 12(b)(3) are substantially

similar. So the state can -- state courts can rely on that
federal precedent. There aren't any South Carolina states:
dealing with 12 (b) (3).

So. the plaintiff has produced absolutely no evidence

of any of the allegations in his complaint in terms of fraud
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or misrepresentation. And he cannot prove that the
arbitration agreement was obtained through fraud, fraudulent
inducement or misrepresentation. His arguments on those
points go to the agreement as a whole, instead of the
arbitration agreement itself.

Furthermore, one of the elements of all of those
causes of action is that he has the right to rely or that he
justifiably relied on whatevexr the misrepreséntations were
that were made to him. And here, he can't prove that element

because he alleges he didn't read the agreement. His

.allegation that he was handed the agreement, first he said he

was handed it turned to the. third page in his first complaint.
And now in his amended complaint he says, I was given this to

sign and.éll I was given to see was the'signature block. Your
Honor, that is patently false.

If you look at Exhibit. 3 attached to our memorandum
in support of our motion to dismiss, it's a photograph taken
of Mr. Abfuzzoiafter he signed thé agreement. He is holding
the agreement up. - I can read provisions of the agreement in
that photbgraph.

You can also tell the agreement has more than one
page. So, you know, he's asking this Court, basically, to
suspend rational judgment and commonsense by saying, all I
could see was the signature block.

He could see, at a very minimum, the third page of

- ar
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the agreement. And on that third page is the arbitration
agreement. |

There's some other keybprovisions on the third page,
inciuding his statement that he had a ohance to read it, that
he hadha ohance to cohsult counsel, and that he did, in fact,
read it. He now says, I didn't read it, and I had a right to
rely on.whatever mlsrepresentatlons were made to me.

Well he doesn't have that_right.: Under South

~ Carolina law, a party owes the other party and the public a

duty to read a contractvbefore signing it. And 1f Mr. Abruzzo

did'not read-this contract before hevsigned‘it —¥;We think he

vdid. We have evidence and we submitted evidence that he did.

But even-if you accept~that-allegations'as true, he had an

obligation. “He had a duty to read that contract before he

'signed it So he cannot prove any of the fraudulent-'

inducement or'fraud'or mlsrepresentatlon'clalms.

The other issue courts look at to see whether .an

arbitration clause is enforceable is whether it is-
'unooheciohable‘substantively. 'And what that: entalls is
_looklng at the arbltratlon prov151on to. see whether or not it

is geared towards produolng a fair result, _ Here, there is

nothlng in the arbltratlon agreement that is tllted to one
51de or the other
Now, the corporate defendants are —-- he's not

authorized to seek an injunction to prevent airing of the
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‘show, because of the commercial realities of reality

television. The rule for that one-sided provision is
explained in the arbitration agreement. And mutuality of
remedy is -- the lack of compete mutuality of remedy. is not
grounds for finding an agreement is unconscionable. There are
contracts all over the place where one side has the ability to
do one thing and the other side doesn't.

I think in his memorandum, the'plaintiff alleges
he's not allowed to obtain-money damages under the arbitration
provision. That's just simply false. The plain reading of
the arbitration provision will show that he's not limited in
his remedies except for injunctive relief to prevent showing

of the television program because of the commercial needs of

“reality television. It"s just the reality of commercial TV.

So ‘the plaintiff hasn't put forward any evidence at

all. In fact, he suggests we should apply a summary judgmeht

standard, which we don't agree with. But  assuming that was

- the standard, we have put forward our motions. We have

supported it .with affidavits and other information. And he
has come back with nothing other than his complaint. And
that's insufficient to counter a.properly'pled motion for
summary Jjudgment. |

The plaintiff would have this Court believe that he
was somehow hoodwinked, that he was unwary and pressured to

sign this contract. The only pressure exerted on him was from

- 318 -
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his'then—time girlfriend and his desire to appear on the
television show.

At some point in his memo, he agrees that, had he
noﬁ signed this agreement, the dinner wouldn't have been

filmed. Well, other than the loss of the publicity he might

"have obtained by being a participant on a television show, he

héSn‘f lost anythihg.

| He compares his‘case and réliés on cases wheré the
pléihtiff is pg;chasing an auﬁomdbile.for,eQeryday usé or
purchasing a mobiié hoﬁel ‘And in thoéé:inéﬁances,‘the parties
weré fairly unSophisticated.' The‘caée inVolving a mobiie
hbmeiv The woman had a'6th_grade educatidni

Mf. Abfuzzolgoes over‘5:1/2.pages of hié complaint

IChfonoldgicalLing‘hié:educatioﬁ[1his Cﬁédentials, his
achievéménts; _He“notionly WQrks qufthé law firm; he's;the

‘directoflof gdvefnmeht relatiOhs_for a_majof Florida law firm.

This is not someone who can't read. It's not someone who

can't uﬁdérétand-What he's getting involved in. Whether or

'not:hé watches reality television shows, they've been part of

the maihstream~sort of.popuiar culture for over 10 years. -So

s

to claim ignorancé\of what the milieu of a reality TV show

- is -- just. lacks any credibility. -

You know, he's argued a lot of the other provisions
of the larger agreement and that they are unconscionable and

unenférceable. That's just not the queétion before this

-319 -
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Court.

All this Court has to do is decide whether or not

there's a valid and enforceable arbitration agreement. And

‘this entire proceeding then goes to arbitration, which both

federal and state courts have found is a valid method for

resolving disputes. It's quicker.

and it's effective.

It's often less costly,

There's just absolutely no valid challenge to that

provision.

And we urge Your Honor to review the case law

cited in our memo, and rule that a valid arbitration agreement

exists between the parties. And Mr. Abruzzo, who had every.

opportunity to read the agreement and, in fact,

signed right

below a very large type;, all cap, underlined, bold-faced

statement, that he read it and had an opportunity to read it.

He needs to be held to the bargain. that he entered into.

And the defendants have relied on that agreement. .

We've already broadcast the show.

at this point, because they relied-

.had read the agreement and.that he

THE COURT: Mr. Edwards,
you in-response.
MR. EDWARDS: Yes, sir.

memorandum yesterday afternoon. I

minutes before this hearing that it was .accepted.

e-mail you.

memorandum. Judge?

They can't pull that back

on his .statement that he

agreed to the

I'll be happy

Thank you.. I

just received

So I trust that you received a copy

terms of it.

to hear from

submitted a
notice a few
I-did also

of that
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THE COURT: Yes. I've had an oppdrtunity to review
everything. '

MR. EDWARDS:' So, counsel said the issue is whether
the parties reached an agreement. BAnd I agree with that. And
that is a threshold issue. Whéther or not there was a meeting
of the minds and there waé a formation of a valid agreement,
that is to be determined by the Court, because it interpreted
it, relies on state law, contract interpretation principles.

| ”And that was recently in 2019 affirmed to be the
case and the procedure for these types of issues by the 4th
Circuit applying South Carolina law in holding‘—— and it's a

Berkeley County case. I don't have the cite in front of me,

but it's cited throughout my memorandum. And it held that

when there's a threshold issue as to the formation of an
arbitration agreement and there are material issues of fact,

which we clearly have here, that is to be submitted to a jury

to determine whether or not an arbitration agreement was, in

- fact, formed in the. first place.

Now, the arbitration agreement here is not a single
provision. It's four pages. It calls itself, at the very;A
heading in its title, arbitfation agreémeﬁt. It is comprised
of the entire thing... And the entire thing is pervasive with
illegal and unenforceable provisions.

To redline througﬂbwéuldkbe a hack 5ob. There would

be nothing but a mismatch of words left in it. It cannot
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stand as a whole. Even arbitration provision, one specific
clause itself, has at least two provisions that must be
struck, which leads almost nothing to it. And it's probably
three or four different provisions of that arbitration
provision itself. Once you get through removing the
unenforceable portions, there's nothing left.

The most appropriate remedy is to strike it
altogether or have.a jufy flesh out.these issues of fact.

Now, their motion is based on a Rule 12 (b) (3), which
is improper venue. There's no dispute that the individual
defendants are Charleston County residents. There's no
dispute that the actions occurred in Charleston County. Unaer
the venue statutes, venue is. proper here. There's no argument
about that. On those grounds alone,. you.can deny it.

In addition to-that, they rely on a forum-selection

- clause . in.order to enforce-the arbitration agreement, which is
-a separate provision than the arbitration provision. It's

. paragraph 20, I believe. :

The arbitration, provision is paragraph: 19. It calls

. for forum in New York, along with the arbitration provision:

‘calling for forum in New York: City, specifically. " That clause

is. unenforceable for.two reasons. = One, it was procured by
fraud. The allegation is that he was provided only the
signature block, did not have the opportunity, nor the time,

to read it after being there for hours, interacting with the
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Bravo employees and producers. They walked him through
everything. They are putting him in makeup. They don't say
anything'to him about any agreement. They don't give it to
him then, allow him to review it while doing all this stuff.
They provide it to him the moment before they are ready to
say, go. They got lights on. They got the cameras on. They
got everyone in position. And then all of a sudden: Here,
sign this. 1It's no big deal. It's a formality. It allows:us
to film this.

And Mr. Abruzzo is an educated man. That doesn't
work against him.. This agreement is so unconscionable and
illegal that no sensient being would possibly conceive that it
would grant the types of rights it purports to grant in it.

They are not found in any contract.of any kind involving

. anybody. There is absolutely no reason forxr him to suspect

that it would' include these types of provisions.
But back to the. forum-selection clause. It's
produced by fraud. The law is clear. And it's cited in the

memorandum Johnson v. Key Equipment Finance. . A:question of:

~first impression, the Supreme Court in 2006 said, when wrongs

-~ and it was almost identical to what we are dealing with.

~here.. It had a forum-selection clause in New York in . a ‘lease
.agreement. Supreme Court said, well, the lessees are alleging
.fraudulent inducement because you misrepresented or hided --

~or you hid pertinent information from them.
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And the Supreme Court said, when wrongs arise
inducing a party to execute a contract, the remedies and
limitations specified by the contract do not apply. It would
not make logical sense to allow a forum-selection clause to
operéte to prevent suit in South Carolina where the acts
alleged occurred prior to -- and that's key: -- prior to the
execution of the agreement.

But for the events leading to the signing of the
contract, the agreement would not have been consummated.
That's exactly what we have here. There would be no signature
on that signature block had there been no fraud. Okay?

Second reason, that reason alone, forum selection,
is unenforceable. And their motion should be denied.

Second reason is, South Carolina Code_15—7—120 says,
specifically, notwithstanding. a bré§ision in a ébhtradt
requiring it be brought soméwhére.élse, the caﬁse of action
may be brought in a manner provided in this title. That means
in Charleston County, because they're Charleston County
résidents and the acts and omission occurred in Charleston
County.

The courts interpreting that, including the federal
courts and the South Carolina Court of Appeals, have said -this
statute shows a strong public policy statement by the
legislature. The law is clear you cannot have a provision in

a contract that violates public policy. It's even more clear
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whenever it's a statute that discusses and expresses that
public policy.-

District courts have found it.  South Carolina Court.

of Appeals Johnson v. Paraplane Corporation, a case in Horry
County, they explain not only did the sfatute apply to venue,
but it applied to jurisdiction as well. And despite a venue
and jurisdiction being assigned in the contract to New Jersey,
the case was properly brought in Horry County.

And they cited Indiénapolis Life Insurance Company
of South'Caroliné District Court, which is also‘—— held the
same thing also cited in the memorandum.

So the issue of venue is clear. 1It's properly here.

Okay? So once -you remove. that, you are removing paragraph 20,

"the venue, the forum-selection clause.

~You are also removing that portion requiring
arbitration to.be in New York City, because in that same
statute, 15-7-120 says, arbitration outside of the state of
South Carolina is also unenforceable. 0Okay?

.80 the same statute says not only can you bring the
case in state, but you also can, and cannot require
arbitration to«be.held outside of South Carolina. So now We
are. getting rid of New York altogether .in the arbitration
provision alone. . ‘That makes .the arbitration provision calling
for a New York lawyer to do it make absolutely no sense. We

don't have New York lawyers here. If we do, it's going to
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whittle it down to only a few. Whether or not they are

~qualified arbitrators, who knows? I don't know. So you can't

enforce that.

Now, getting to the agreement itself. That's Jjust
venue and forum. The Court must accept as true the
allegations of the author ofAthe complaint. Berkeley County
hears the case 944 F.3 225, Fourth Circuit, 2019. The Court

must accept as true the allegations of the operative complaint

“that relate to the underlying dispute when determining a

motion to compel arbitration. That's the standard.

I did not put forth, and the plaintiff did not put
forth a summary judgment standard at all. It is clear from
the submissions that the standard is just that. You've got to
accept the allegation that it's true. And if it's true, all
doubts in his favor. Doing that means .that the affidavits
that have been submitted, while improper, did not have
anYthing‘to do with venue. All they do is attack substance of
the allegations. All they do is create a material issue of
fact. The plaintiff is saying one thing. These éther people
are saying something else.

It's not the Court's function, certainly not at this
stage, to resolve that issue. And that's regardless of the
fact that the affidavits they submitted don't even assert that
they had personal knowledge of the situation. They don't

say —--. for example, Morgan Miller doesn't say that she
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actually handed it to him or she actually responded to a
question. It says generalities, such as, he was handed, he
did ask, it was responded. I don't even know 1f shevactually
talked to him. There were dozens of people there, dozens at
the time.

Under the ‘agreement, the arbitration agreement,

four-page agreement --

THE COURT: Mr. Edwards, you've got two minutes.
Okay? This is a 30-minute hearing.

MR. EDWARDS: 1I.understand. And I will whittle it
down. I will whittle it down.

There are almost a dozen reasons for you to deny

‘this-motion. All of them are supported by the dozens of cases

'in the memorandum: The'only way you grant this motion is to

ignore .all of ‘the other provisions, which you cannot do. The
released parties, -the individual defendants-and the other
corporate defendants, that term was defined in paragraph 17.
It's referred to in the arbitration provision. Those two
things are tied.

The release provision of paragraph 17 is
unenforceable as a matter .of law. And it is throughout the
majority of the country, except New York, where they want to
go.. It would violate South Carolina public policy to enforce
this agreement or to allow another state's law when the case

is properly brought in South Carolina; to allow another
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state's law to invalidate South Carolina public policy. It's

there for a reason. The release cannot be enforced at all.

Finally, in their brief, they say -- there's a few
things. There's many cases that say these types of claims are
not arbitrable because they are not enforceable. They arise

outside the context of the agreement. And in the case of
fraud, fraudulent inducement, the conspiracy in this case, it
existed and arose prior to the exeéution of the agreement.
The agreement itself only applies once he signs it. And

there's law to support that as well. Those causes of action

clearly are not within the scope of the agreement.

They say in their memorandum that the Parsons case

overrules the outrageous torts exception. It does not. The

7w opinion, which I'm reading to you, says, the majority of this
: court_finds the odfrageous'tofﬁs;exception to the arbitration

remains viable.

It is.fhe law of South Carolina. It is the binding

» law 'of South Cardlina'that parties normally don't expect

outrageous things to happen when they enter into an agreement.

‘That's exactly what has been alleged in this case.

One final poiﬁt,_and then I will Yield it back to

. you4 .This provision, the arbitration provision, it Cannbt be

'separatebfrom the rest of the agreement. It references New

York City, which is unenforceable as a forum as a matter of

South Carolina law.
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It references the released parties, which is part of
the release language, which is unenforceable as a matter of
South Carolina law.

It wants to apply New York law, which is
unenforceable as a matter of public policy under South
Carolina law, because it would allow releases for intention of
courts. It is a one—sided remedy. The ‘injunctive relief is
egregious when considered in the face of the remainder of the
agreement, the release of intention of the courts.

The specific right granted to Bravo in the
arbitration agreement under paragraph 12, that they shall be
entitled to injunctive relief, not only that, but without
posting bond, which-also violates South Carolina law, Rule 65
requires bond, and is, - therefore, unenforceable. But it says

that.  And it obligates the plaintiff, if he were to say

. anything to-.anybody abdut anything, to pay a penalty of

$500, 000 each td the producer and the network.

o .So- the idea that the prevention of ‘injunctive relief
as to.the plaintiff is fair, it is_nbt._:And the release does,
in fact, release damages of all kinds. So he has no rights at

all. Bravo has every right in the world to do anything they

.want, whenever they want, however they want,; throughout the

universe and in perpetuity.

Abruzzo, under this agreement, has no rights

whatsoever.
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And one final point. The agreement, arbitration
agreement, which calls itself an arbitration agreement, says
at -- the very first words ié, this is»an agreement. This,
single, this one fhing, this one four-page doéument, ié the
agreement.

I will be happy to answer any questions you have. I
know that‘é a lot of information to_digést. Briefs by both
parfies are long, well-researched. But I would urge you to
read them and consider the effect of granting the motion to
compel in light of all of these considerations.

| THE COURT: All ;ight. For the record, I will —--

MS. HISER: = Your Honor, could I just respond very
briefly?

THE CCURT: ©No, ma'am. We don't have enough time.

We've got people waiting on the 10:30. What I was going to

.§ta£e‘for the record, I will rely on your briefs for that

portion‘of:it.z And once I,fake a léok at iﬁ, you will have my
answer by tﬁe end of the‘day. Oﬁay?:
MS. HISER: Okay. Thank you.
" THE CCURTi Y'all havé a wonderful day. If YOu need
anything else, let us know. Happy to help.

(Whereupon, proceedings are adjourned.)
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CERTIFICATE OF REPORTER

I, Karen V. Andersen, Regiétered Merit Reporter,
Certified Realtime Reporter for the State of South Carolina at
Large, do hereby certify that the foregoing transcript is a
true, accurate and complete Trénscript of Record of the
proceedings.

I further certify that I am neither related to nor
counsel for any party to the cause pending. or interested in

the events thereof.
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Reply To

JAMES D. SMITH, JR.

Direct Dial: (843) 576-2904
jsmith@mgclaw.com

June 22, 2020
VIA E-MAIL AND SC E-FILE

The Honorable Bentley Price.
Circuit Court Judge

"100 Broad Street, Suite 432
Charleston, SC 29401

RE: Joseph Abruzzo v. Bravo Media Productions LLC, Haymaker Media, Inc.,
NBCUniversal Media, LLC, Comcast Corporation, Craig Conover,
Chelsea Meissner, and Madison LeCroy

Civil Action No.: - 2020CP1000472 (Charleston)
Carrier Claim No.: 170003678
MGC File No.: 21162.20001

Dear Judge Price:

We represent the Defendants in the above-referenced matter, and we filed a
- Motion' to Dismiss Plaintiff’s claims and compel binding arbitration, which we believe is

" required under a contract entered into between the parties. Our Motion was set on the

hearing roster for this week, and we requested a hearing, which hearing has not yet
been set. We filed our Memorandum in Support of our Motion on Friday pursuant to
Your Honor’s request. Shortly .after filing our Memorandum, Plaintiff filed an Amended
Complaint alleging additional factual allegations as well as several additional causes of
action against the Defendants. Plaintiff's counsel also e-mailed Your Honor last Friday
at around 5 p.m. to let Your Honor know that Plaintiff had filed an Amended Complaint
and believed the Amended Complaint “mooted” the Defendants’ Motion to Dismiss.

We do not believe the amendment to the Complaint in any way changes the
issue before the Court, which is whether the arbitration provision in the executed
contract between the parties requires arbitration of these claims. As a result of Plaintiff
filing the Amended Complaint on Friday afternoon, we have filed a Motion to Dismiss
Plaintiff's Amended Complaint for the identical reasons previously cited to in our prior
Motion. The arbitration issue to be decided by Your Honor in no way changes with
Plaintiff filing an Amended Complaint on Friday.

As a result, we would respectfully request that Your Honor allow this hearing to
move forward and stay on the roster presently with Your Honor. As we have already
mentioned, Your Honor has not scheduled a hearing date as of yet; therefore, we would
ask that a hearing be set on our Motion to Dismiss. We look forward to hearing from
you and hopefully moving forward with a hearing at some point in the near future.

735 JOHNNIE DODDS BLVD, STE 200 843.576.2900 PHONE
MCANGUS GOUDELOCK & COURIELLC POST OFFICE BOX 650007 843.534.0605 FAX
PLEASANT, SC 29465 WWW . MGCLAW..COM
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The Honorable Bentley Price
June 22, 2020

Page 2
Very truly yours,
James D. Smith, Jr.
JDS/caz
Enclosure

cC: Aaron E. Edwards, Esquire (via e-mail)
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Reply To

JAMES D. SMITH, JR.

Direct Dial: (843) 576-2904
jsmith@mgclaw.com

July 8, 2020
VIA E-MAIL AND SC E-FILE

The Honorable Bentley Price
Circuit Court Judge

100 Broad Street, Suite 432
Charleston, SC 29401

RE: Joseph Abruzzo v.‘Brzavo Media Productions LLC, Haymaker Media, Inc.,
NBCUniversal Media, LLC, Comcast Corporation, Craig Conover,
Chelsea Meissner, and Madison LeCroy

Civil Action No.: 2020CP1000472 (Charleston)
. Carrier Claim No.: 170003678

- MGC File No.: 21162.20001
Dear Judge Price: -

We are in receipt of your Form 4 Order denying the Defendants Motion to
Dismiss Plaintiff Abruzzo’s Amended Complaint and Motion for order compelling
arbitration. As you:are aware, an ‘order denying a motion to compel arbitration is
immediately appealable. See, e.g., Romain Contrs., Inc. v. Wando E., LLC, 405 S.C.
115, 121 n.4, 747 S.E.2d 461, 464 n.4 (2013).. To that end, the Defendants
respectfully request that you issue a detailed written order setting forth the reasons for
your denial so that the appellate court can evaluate the reasoning behind and basis for
your order. . :

We look forward to hearlng back from you and appreaate your addressmg this
issue.

2290001 dD0Z0Z#3SYD - SYI1d NOWWOD - NOLSITIVHO - WV 6501 80 INF 0202 - @34 ATIVOINOY L0313

Very truly yours,

"‘Jame's D. Smith, Jr._

JDS/caz -
cc: Aaron E. Edwards, Esquire (via e-mail) ‘

735 JOHNNIE DODDS BLVD, STE 200 843.576.2900 PHONE
POST OFFICE BOX 650007 843.534.0605 Fax
o 3§T PLEASANT, SC 29465 WWW.MGCLAW.COM

MCANGUS GOUDELOCK & COURIE LLC




AARON E. EDWARDS, EsQ.

EDWARDS FIRM, LLC
755 JOHNNIE DODDS BLVD, SUITE #100
MOUNT PLEASANT, SOUTH CAROLINA 29464

aaron@edwardsfirmllc.co

July 9, 2020

Via email and SC e-file

The Honorable Bentley Price
Circuit Court Judge

100 Broad Street, Suite 432
Charleston, SC 29401

Infe: Abruzzo v. Bravo Media Productions, LLC, et al.
Case No: 2020-CP-10-00472

Dear Judge Price:
I am. wntmg in response to opposing counsel’s letter yesterday tequesting a “detailed

written order setting forth the reasons™ for the court’s denial of théir motion to dismiss the amended
complaint and motion for order compelling arbitration. The létter does not cite to any authority

- which would compel the court to comply with the request, and I am not aware of any South

Carolina authority requiring the coutt to do so.

- The basis of the Defendants” motion was Rule 12(b)(3), SCRCP. In South Carolina, the
denial of a rule 12 motion does not require findings of fact or conclusions of law. Rule 52(a),

' SCRCP; Kinghorn as Trustee for the Mildred Ann Kinghorn Trust dated 28 April 2004 v. Sakakini,

426 S.C. 147, 825 S.E.2d 748 (Ct. App. 2019) (“pursuant to Rule 52(a) SCRCP, the circuit court
is not required to. state its- findings of fact and conclusions of law in decisions on motions ‘to
dismiss, summary judgment motions, or any other motion except those dealing with involuntary

- dismissal”); Woodson v. DLI Properties, LLC, 406 S.C. 517, 753 S.E.2d 428 (2014) (Although

better practice is for trial judge to articulate relevant findings of fact and conclusions of law in an

order granting summary Judgment such findings and conclusions are fiot reqmred for appellate
review). : : :

Even assuming, arguendo, that the denial of the Defendants’ motion is appealable,
questions of arbitrability are typically reviewed de novo based upon the record. See, e. g Wilson
v. Willis, 426 S.C. 326, 827 S.E.2d 167; Smithv. D.R. Horton, 417 S.C. 42, 790 S.E.2d 1 (2016);
Aiken v. World Fin. Corp., 373 S.C. 144, 644 S.E.2d 705 (2007). Here, both parties submitted
memoranda, which the coutt reviewed, and a hearing was held on June 30,2020. The reasoning
and basis for the court’s decision can be found in Plaintiff’s memorandum opposing the motion

and oral arguments.

The undersigned acknowledges that some jurisdictions tequire findings of fact and
conclusions of law in an order denying a motion to compel arbitration. See, e.g. Cornelius v.
Lipscomb, 224 N.C. App. 14, 734 S.E.2d 870 (N.C. Ct. App. 2012); Certegy Check Services, Inc.

TELEPHONE (843) 375-2008 FACSIMILE; (843) 881-5899
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July 9,2020
Page 2 of 2

v. Fuller,241 W.Va. 701, 828 S.E.2d 89 (W.VA. 2019). However, it does not seem iti this instance
that another written order in addition to the Form 4 order is required or necessary.

Of course, if the court would like to clarify that the motion was deni@d. for the reasons set
forth in Plaintiff’s memorandum and oral arguments, or have undersigned to prepare a written

order to that effect, Plaintiff leaves that to the ¢ourt’s discretion.

~ Singerely, .

Aaton E. Edwards

cc:  counsel of record (via email and SC e-file)

TELEPHONE _(843)-375-20%233 6FACSIMIL‘:E' (843) 881-5899
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Helen Hiser

li#** EXTERNAL EN
clicking any links.or opemng attaehmems L

it 2 S M
From: Price, Bentley-Law Clerk (Juliana Beeks) <bpricelc@sccourts.org>
Sent: Wednesday, July 15, 2020.1:56 PM
To: Helen Hiser
Cc: *Aaron Edwards'; JD Smith, Jr; Danielle Payne; Cathy Zomer
Subject: RE: Joseph Abruzzo v. Bravo Media Productions LLC, Haymaker Media, Inc, et al. (Civil

Action No. 2020CP1000472)

Good Afternoon,

No, we did a form 4,.and | believe it indicated that if the parties desired formal orders they could submit them to us. If it
did not include that part Lapologize. If you do file the motion to reconsider, please email me g ctopy.

Tharniks;

Julie Beeks

Law Clerk to the Honorable Bmtiw D. Price
Circuit Court Judge, 9" Judicial Circuit

100 Broad Suegt

Charleston, Seuth Carolina 29401

Phone: (843).958-4440

Eriail: bpricelcdisccousis org

From: Helen Hiser <helen;hiser@mgclaw.com> -

Sent: Wednesday, July 15, 2020 1:53 PM

To: Price, Bentley Law-Clerk {Juliana Beeks) <bpricelc@sccourts.org>

Ct: 'Aaron Edwards' <aaron@edwardsfirmilc.com>; JD Smith, Ir. <Jsmith@mgclaw.com>; Danielle Payne
«danielle.payne@mgclaw.com>; Cathy Zomer <cathy.zomer@mgclaw. com>

Subject: RE: Joseph Abruzzo v. Brave Media Productions LLC, Haymaker Med:a inc.,etal. (le Action No.
20200P1000472)

Judge Price, We are-writing to inquire whether you plan to issue a detailed, written order. Our Rule 59(e} Motion to
Alter or Amend is due tomorrow, July 16, 2020, and we would like to know whether you plan to file a written order
hefore-filing our Motion. ~

Best regards,;
Helen ﬂiser -
From: Aaron Edwards <aaron@edwardstirmiic.com>
Sent: Thursday, July 09, 2020 10:08 AM

To: Cathy Zomer <cathy.zomer@megdaw.com>
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Ce: bpricelc@sccourts.org; 10 Smith, Jr. <ismith@maclaw com>; Danielle Payne <daniglle.payne@msg claw.com>; Helen.
Hiser <hglen hiser@mgclaw.com> '

Subject: Re: Joseph Abruzzo.v. Bravo Media Productions LLC, Haymaker Media, Inc., et-al. (Civil Action No.
2020CP1000472)

Judge Price:

Please see the attached letter in response to opposing counsel's letter yesterday, a copy -of which has also been e-
filed. ' '

Aaron E. Edwards, Esq.

Edwards Firm, LLC

755 Johnnie Dodds Blvd., Ste 100
Mount Pleasant, SC-29464

phone: (843) 375-2008

fax: (843) 881-5899

wwiv edwardsfirmlle.com

On Wed, Jul 8, 2020 at 10:56 AM Cathy Zomer <gathy zomer@mgclaw com> wrole:

Dear Judge Price,

the Defendants’ Motion to Dismiss Plaintiff Abruzzo’s Amended Complaint and Metion for order

compelling arbitration: Plaintiff's counsel is also copied on this e-mail.

Respectfully,
Cathy Zomer

Legal Assistant to James D. Smith, Jr.

Cathy Zomer, Legal Assistant

cathy zomumrasinoon

735 Johnnie Dodds Bivd: Ste200

M. Pleasant, SC28484 o
WMain843-576-2800 | Direct:843-576-2934 | Fax:843-534-0608,
R ARD

YEARS

COVID-18 UPDATE: MGC is open and continues to provide ;he high-quality legal service and
responsiveness our clients expect, without compromising the health and well-being of our team. With that

2
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Attached please find corresporndence from JD Smith regarding Your Honor's Form 4 Order denying '



in mind, all of MGC's offices throughout the Southeast will continue to operate uninterrupted, with some of
our team working onsite while others work remotely through our secure MGC network.

This electronic mail may contain information that is confidéntial, attorney/client andlor work product privileged, prepared in ‘anticipation of litigation and/or
exempt from disclosure under applicahle faw. This transmission is intended solely for the mdmdua! or entity designated above! if you are.not the intended
recipient, you should understand that any distribution, copying, or use of the information is unauthorized and strictly prohibited. If you have received this
eiectrunw mai in-erfor, please lmmediately nolify the sender and destroy all copies which you may have of this communicationt

e sewiier e st Belgte o

Helen Hiser, Aftorney
len Moo imoniag
735 Johanie. Dodds.
1t Pleasant, SC 29484
“Main843-576-2900 | Diréct: 343‘576—2930 | Fax: 843-534-0605
OERD L B

%

T St.200

- This electronic mail-may contain miarmatson that is confidential, ano meylcﬁent andfor.work product prmlegm ‘prepared in anticipation of litigation and/or
exempt from- dtsclbsure under: appﬁq:abie law, “THis fransmission is intended solely for the individual or entity designated above, if you are not the intended
recipient, you should understand that any distribution, copying, or use of the information is unauthanzed and strictly pmhcbned if youy hove received this'
eléctronic mailin ermr, please immediately, ncmy the sender and destmy all'copies which you may haw: of {hxs ccmmumcatmn

e S pwvespnmmnd hefnre prdding s avpe

~~~ CONFIDENTIALITY NOT 1CE =~ Thzs message is intended only for the.addressee and may contain

information that is confidential. If you are not'the intended recipient, do.not read, copy. retain, or disseminate

this message or any attachment: If you have received this. message in error, please ¢ontact the sender

immediately and delete all copiés of the message and any attachments,
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| .February 12, 2021

THE STATE OF SOUTH CAROLINA
' In The Court of Appeals

APPEAL FROM CHARLESTON COUNTY
Cqurt of Common Pleas

The Honorable, Circuit Court Judge

Appeal No. 2020-001095

J osephAAbruzzo, SR— ettt ns R R— SR Respondent,

Bravo Media Productions LLC; Haymaker

Media, Inc.; NBCUniversal Media, LLC;

Comcast Corporation; Craig Conover; Chelsea

Meissner; and Madison LECroy, ......c.cccvverierceriicnininneccnnineneeeeenieeneneneeeenes Appellants.

.. CERTIFICATE OF COUNSEL

- The under51gned hereby certlﬁes that the above Record on Appeal contains all the
material proposed to be included by the parties to this matter and does not include any
other material. The undersigned further certifies that the Record on Appeal filed in this

‘ matter complles with ‘the South Carolina Supreme Court's April 16, 2014 Order re:
 Revised Order Concerning Personal Identifying Information and Other Sensitive
»Informatlon in Appellate Court Fllmgs

Helen F. Hiser, S.C. Bar No.: 76124
MCANGUS GOUDELOCK AND COURIE :
735 Johnnie Dodds Blvd., Su1te 200 (29464)
- P.O.Box 650007 '
" Mount Pleasant, South Carolina 29465
(843) 576-2900

Attorneys for Appellants
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