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(The following proceedings wefe held
3/11/20, Charleston County Common Pleas, Judge
Newman, 8:53 a.m.)

THE COURT: You may be seated. Good
morning.

Well, I heard from Mr. Kefalos last
night. And he stated that he didn't feel well. He
won't be able to return. So Mr. Barr is going to
carry the weight. He expressed that.

Well, continuing on. You may proceed.

MR. MCQUILLIN: Your Honor, may we take
up a brief preliminary matter. I brought this up
in our pretrial brief. I just want to make sure
that we're not caught at the end.

But in the event we do prevail the LLC,
the statute allow us for recovery of attorney's
fees and costs. And we're not ready to proceed on
that today, unless Your Honor wants us to. And we
contemplate having there being a second hearing or
a follow-up submission to that, just something
along those lines. I just want to make sure that
we're all on the same page there.

Because, otherwise, we don't have -
tﬁat full information from our accountant yet or

haven't generated a full bill from our fees.
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That's putting the cart before the horse. But I

just want to make sure procedurally -- the way the
statute is worded is it says, if éuccessful a
derivative action plaintiff can recover fees and
costs from the company.

THE CCURT: May, shall?

MR. MCQUILLIN: It is discretionary,
too.- I just want to make sure that's not something
that you expect us to take up today, in the event
you make a ruling today.

THE COURT: Mr. Barr, what do you think
about that?

MR. BARR: Well, I would not be
surprised that at the end of the evidence in this
case under advisement rather than ruling from the

bench. 1It's been a long and complicated. I was

'just counting the number of legal issues involved

and they're significant.

I don't diségree that in any case where
attorney's fees are an issue. It's traditional, if
there's a finding of liability, under an authority
thét permits it.

THE COURT: Think about it in a
bifurcated fashion.

MR. BARR: My favorite word,
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bifurcation.

| MR. MCQUILLIN: And you éan decide,
Your Honor, if whether that's a hearing by written
submission of briefing by the end of the day?

THE COURT: All right. .

MR. BARR: My friend wanted to use the
word of bifurcation, Your Honor.

THE MCQUILLIN: That doesn’'t mean we're
not trial attorneys. That's the point I wanted to
make.

MR. BARR: I clearly think if there's a
finding, Your Honor, of one that would trigger
fees, that that would trigger, that that would call
for a hearing on it, rather than some summary
submittal.

So if I may address Counsel, Your
Honor?

THE COURT: Yes, sir.

THE BARR:_ You're assuming a summary
submittal or a hearing?

MR. MCQUILLIN: I want to do whatever

the Judge wants to do. I'm just trying to see how

he wanted to handle it.

MR. BARR: Maybe we cross that bridge

when we get to it.
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THE COURT: Yes.
MR. BARR: I think I'm up.
THE COURT: Go ahead, Mr. Barr.
MR. BARR: Your Honor, we call Dennis
Jarvis.
DENNIS JARVIS,
having beén first duly sworn and testified as
follows:
THE CLERK: For the record, please
state your full name, spelling your last. .
MR. JARVIS: John Dennis Jarvis,
J-A-R-V-I-S.
DIRECT EXAMINATION
BY MR. BARR:
Q. Good morning, Mr. Jarvis. Would you
tell the Court where you live?
A. Right now I'm off of Bees Ferry. I'm

building a house in Hollywood, but I use that as my

address.
‘Q. And what is your age? -
A. 69.
Q. What's that again?
A. 69.
Q. And would you tell the Court what your

educational background is?
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A BA from The Citadel.
And what year?
1974.

And did you have any education

following that?

A.

Education. Well, I went to high

school. I went to Richlands, Virginia.

Q.
profession?

" A.

Q.

A.

Q.

And what i1s your occupation or

I was an accountant, a CPA.
A certified public accountant?
Yes, sir.

At what time did you serve as the CPA

for the entities, including Crew Carolina and The

Boathouse at Breach Inlet?

A.

Q.

I did.

Can you remember, approximately, what

years that was?

A.

I want to say 2012 until I sold my

practice in 2016.

Q.

I will represent to you that in the

course of this case, an expert witness has

testified who's name is Donald Hallerbach. Are you

familiar with that name?

A.

I reviewed his affidavit.
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Q. And I will further represent to you
that in Mr. Halle;bach's testimony, he testified
that he relied in part on an affidavit prepared by
you. Do you recall preparing or signing an
affidavit in this case?

A, Yes, sir.

0. Would you tell us under what
circumétanées you were contacted, and by whom,
about that affidavit?

A. I was contacted by the law firm

Hanysworth, Sinkler and Boyd.

0. And do you remember who individually
did that?

A. Quinn.

Q. McQuillin?

A. McQuillin.

Q. Mr. McQuillin.

And would you tell us the essence of
that conversation?
A. They wanted to come to my office, make
a backup of all working papers, e-mails, anything
that had to with my work with The Boathouse

restaurant.
Q. And did they do that?

A. Yes, they did.
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Q. And then at some time therefore, did
you have a conversation with them about an
affidavit?

A. They asked me to come down to their

office and sign an affidavit, yes.

0. And was there any conversation about a
deposition?
A, Yes.

0. Tell the Judge, the best you can
remember, about the circumstances in you're signing
the affidavit?

A. I guess I arrived at their offices one
morning, probably 9 or 10:00. We went to a
conference room. They prepared an affidavit and
backup of certain e-mails, working papers, I guess
that I had, that backed up the affidavit.

And there were certain items that --
they had to redo it several times, I remember that.
And then I signed it.

Q. Now, have you sinqe reviewed that

affidavit? Have you recently reviewed it?

A. I did. There were certain items that,
I guess -- and, again, this is where I didn't
realize -- I know the importance of it, but the

wording was a littlé bit, I guess, different than
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what I thought.

Q. Is the affidavit mistaken in any
respects? | |

A. There were certain items in there that
I guess the —- it bothers me that there were

certain conversations that apparently that I was
apart of that that they gave me backup for, but now
I just don't remember being quite that rigid, I
guesé. You know, the gist of it is correct, but I
guess the actual wording I kiﬁd of had problems
with.

Q. What was your state of mind at the time
that you signed the affidavit -- or did you sign

one, the affidavit?

A. I did.

Q. At Haynsworth Sinkler Boyd?

A. I did.

0. What was your state of mind, if you can

remember, on that day, with respect to signing the
affidavit or going to a deposition? What were you
told about a deposition?

A. Well, I guess if I didn't sign it,
there was going to be a -- 1f I didn't sign the
affidavit, there was going to be a deposition

taken.
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Q. So if you didn't sign it, they were
going to take your deposition?

A. Yes.

0. And did they suggest to you the length
of the deposition?

A. Again, to my memory, probably 10 hours.

Q. Now, Mr. Jarvis, I hate to intrude on

your personal circumstance, but are you now a well

" man?
A. | Now, yes. Physically, I've had some
issues.
Q. With what, if you don't mind me asking?
A. I had a tumor that had to have

radiation. I've had operations on my leg to remove
part of my femur.

Q. That'é all malignant related?

A. When you say malignant related, there's
no cancer involved, no.

Q. Oh, there's no cancer. 1 see.

A. No. But it caused numerous MRIs. I'm
still taking a number of pills to rid myself of
this enzyme to put off by this ﬁumor.

And I had a walker for a long period of
time that I had to use, because of the weakness

caused by the tumor. That's in the past.
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Q. Were you suffering from that condition

on April 3rd of 2019?
- A. I may be on a cane. I don't think I

was in a walker.

Q. But you had been diagnosed, with
whatever it is, as of last April?

A. Exactly.

Q. Now, subsequently, do you remember
receiving a subpoena from me to produce documents

to my office?

A. Yes, I did.
Q. And did you come to my office?
A. I did not. Well, excuse me, I did come

to your office and we talked about the affidavit.

Q. And you discussed the affidavit with
me?

A. I did.

Q. Now, do you have a. copy of that

affidavit with you?

A. Yes, sir.

Q. Would you allow me to see. it? Now, do
you remenber whenlwe talked about this affidavit
that I made notes, as you were telling me things,
and then I gave you a copy of it?

A. Well, I remember you reading a
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paragraph. And I guess I didn't feel, you know,
comfortable with certain wording.

Q. Okay. But does the affidavit that you
just handed me, does it reflect the areas»of that
affidavit with which you don't feel comfortable

with the wording?

A. Exactly.
Q- Does it?
A. Yes.

Q. All right.

MR. BARR: Your Honor, I would offer
this as an exhibit. I only have one copy of it.

MR. MCQUILLIN: Objection, Your Honor.
This was not previously marked as an exhibit. It's
this witness's prior statement that he gave in the
case with Mr. Barr's noteé on. I don't think that
Mr. Barr can submit a prior statement of witness
with his notes on it into evidence._ It's not
proper.

THE COURT: All right. Mr. Barr.

MR. BARR: I'm not submitting my notes
into evidenée. Admittedly, the document has
strike-throughs that I made in this witness'
presence and gave him a copy.

The purpose of it simply to highlight
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the areas that he's prepared to testify. The
witness has testified that there were some mistaken
provisions. There's nothing particularly
substantive.

We don't cobject to the witness
testifying to it, but I don't think it's
appropriate to have the affidavit marked into
evidence.

THE COURT: Let's hear the testimony.

Mr. BARR: Well, I would have to put it
on the screen. It would only. be used
demonstrative.

MR. MCQUILLIN: Let the witness look at
it and ask him about it.

MR. BARR: Right.

MR. MCQUILLIN: Not on the screen.

Show it to the witness.:

THE COURT: Do you need an extra copy?

MR. BARR: I propbse to use a copier so
everybody can‘see what we're talking about up the
screen, Your Honor.

MR. MCQUILLIN: I have a clean copy, if
you want to pﬁt that on the screen, without Mr.
Barr's notes.

MR. BARR: Okay.
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BY MR. BARR:

-Q. Now, Mr. Jarvis, Counsel has allowed us
to seeva clean copy —- why don't you look on the
screen there. BAnd i1s this document that you see on
the screen the same document as the hard copy that
you brought with you today?

A. Yes, sir.

Q. It 1s, okay.

And if you will, please, describe for

Judge Newman -- and you may now refer to the hafd

copy —— the areas of this affidavit that you

believe are mistaken. Just go from paragraph one

on down.
MR. MCQUILLIN: Objection, Your Honor. .
THE BARR: Bed your pardon?
MR. MCQUILLIN: This witness just said
that he didn't believe —— he just stated that

couldn't remember certain things at the time
Mr. Barr went through it with him.
BY MR. BARR:
Q. Mr..Jarvis, is it YOur testimony that

the provisions of this affidavit are mistaken? Let

‘me be more specific. I invite your attention to

paragraph three.

A. I see.
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Q. And if you look down on the screen --
Mr. Jarvis, if you iook on the screen, you see
where my pen is?

A. Numerous occasicns.

Q. The sentence says, when I began working
with Stoney and The Boathouse at Crew, I was
informed by Richard Stcney, Chip Robinson a former
comptroller and comptroller of The Boathouse, Jamie
Stabler, the current controller of The Bcathouse,
on numerous occasions that Richard Stoney would not
paid the several hundred dollars receivable owed to
The Boathouse and crew.

I want to highlight the word numerous.
What it is your present recollection of whether

you -- of whether that happened on numerous

" occasions?

A. I think it could have been numerous.
There was a situation where I -- and, again,
Mr. McQuillin-is going to tell me that never got
things that he has, where I —- where you showed me
that Mr. Stoney told me he would not repay the
loan.

But it's my understanding that the

Crew, the company that had the liability, that's

owned 100 percent by Mr. Stoney, didn't have the
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capability to pay the loan.

Q. So are you saying that -~-

A;‘ It says, Richard Stoney. And I did
sign it. But I would like to see the documentation
where -- because I can't remember —-- and, again,
I'm sorry. This happened many years ago —-- where
Richard specifically said to me, I'm not going to
pay this loan, okay. And, again, if you have those
documents, I will -- |

Q. Let me move on to another paragraph.

Now, let's go —- and, actually, it's the same

‘paragraph, but on the second page. That sentence

on paragraph three of the affidavit reads: I
learned that Crew was in conduit to which Stoney
would stiffen money. Are those your words?

A. I don't think I would use those words.
But, again, conduit and stiffen are really harsh.

Q. Those are harsh? Those are not words
that you would use?

A, Conduit and stifféﬁ.

Q. So who wrote the words -- who wrote the

words conduit and stiffen in that sentence?

A. Who did it? It had to be someone that
they -- at the law firm of Haynsworth, Sinkler and
Boyd. I'm just saying, this is a little bit -- I
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don't think I would use the word conduit and
stiffen. Crew did receive funds.

THE COURT: As a matteﬁ of information,
is the affidavit already in evidence?

MR. BARR: No, it's not, Your Honor. I
think that Mr. Hallerbach may have made some

reference to it in his testimony, but it's not in

. evidence.

THE | COURT: Okay.

THE WITNESS: I caﬁ see the two words
there.
BY MR. BARR:

Q. So what you're telling Judge Newman 1is,
those are words that you would not use; correct?

A, I don't think so.

Q. Let's look at paragraph four.
Paragraph four contains the statement that during
my time working with Stoney and The Boathouse from
2012 to '17, the due to/due grew considerably from
$2,957,894.77 to $4,373,507.83. Again, from
December 1l6th of ‘i7, the due to/due from, that

Crew owed The Boathouse grew by $183,532.14. Are

those correct numbers?

A. On my affidavit, I had --

0. Does the copy that .you brought today,
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that we're not putting into evidence, does it show

some correction to those numbers?

A. Yes, sir.
Q. And those are your corrections; right?
. A, I must have referred back to some

working papers.

Q. I think you can do this fairly

- succinctly. What number has changed from what to

what? Tell us.
A. The ending balance $4,373,507.83. I
have $4,189,657.83.

Q. Those are your notes, not mine;
correct?
| A, Exactly.

Q. And so what you're saying is the

$4,373,507.83 should be $4,189,657.83; is that

correct?

A. Yes, sir.
Q. Let's go then to paragraph six. The.

affidavit states, I expressed concerns to Stoney —-
Chip Robinson, Crew -- or that Crew was continuing
to take money from The Boathouse and had no
prospect of repaying it. These items were booked
at loans. Crew does not have a cash flow stream or

a tangible prospect. And after consulting with
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Chip Robinson, we agreed that Stoney should treat
the monies owed from Crew to The Boathouse to
Stoney that must be repaid. Is that last phrase a
correct phrase? We agree‘that Stoney should treat

monies owed from Crew to The Boathouse that must be

repaid?

A. And that's where I have. I cannot
recall. And I would like to get some sort —-— get
some sort a document that can refresh my memory. I
remember talking as far as -- when you say draw —-

Q. I didn't say draw. The affidavit says
draw.

A. Well, it says draw. I remember that
term was used in a meeting -- after the meeting.

0. So you remember it being discussed?

A. Yes, sir.

Q. Do you remember that there was an

agreement that it should be treated as a draw?

A. That I don't remember. And I
apologize, but I don't remember.

Q. That's all right. Let's move now to
paragraph eight. Paragraph eight says, when asked
Richard Stoney instructed me not to discuss the due
to/due from with other members of The Boathouse and

did not permit me to share the company's tax
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returns with other members, including Laurence
Stoney; is that a correct statement?
Let's go to first of it. Instructed me

not to discuss the due to/due from with other

mémbers of The Boathouse?

A. I can't remember now.

Q. Did he instruct you not to discuss
the —-

A. I -cannot remember if Richard Stoney

ever said that to me. I wish I could remember.

Q. Well, during the dates that you were
employed with The Boathouse and Crew} were those
the years that Richard Stoney and his former wife,

Lori, were going through their divorce?

A. I assume so.

0. And did Lorxi ever ask you for access to
the books?
| A.  She did.

Q. She did?

A. She asked for a copy of the tax return.
Q. Say again.

A, She asked for a copy of the tax return.
Q. So let's go to the next part of

paragraph eight. I'm referring to Richard Stoney.

And did not permit me to share the company's tax
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returns with certain number members, including
Laurence Stoney; is that correct?

A, I approached Richard and said that Lori
Stoney had asked for a copy of the tax return.

0. And you're saying Lori; right?

A. Lori.

Q. The ex-wife. Go ahead;

A. And when I asked him, he said he would
get back with me. And he did. A couple days later
he said, release the tax return.

Q. Did he ever instruct not to share it
with Laurence Stoney?

A. I can't remember at this time. And I
wish I could some documents that could refresh my
memory. I apologize.

Q. Do you remember if that's mistaken?

MR. MCQUILLIN: Objection, Your Honor.
He testified that he doesn't remember whether --

THE COURT: I sustain the objection.

THE WITNESS: I cannot say if --

THE COURT: I sustained the objection.
He said that he can't say. He doesn't know.
BY MR. BARR:

Q. '~ If you believe there were mistakes in

this, why did you sign it?
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MR. MCOUILLIN: Objection, Your Honor.
THE COURT: Tt's overruled.
BY MR. BARR:

Q. Go ahead. You can answer it.

How did you feel at the time?

A. Well, I certainly wanted to get out of
the offices of Haynsworth Sinkler Boyd. I did not
want to do a 10-hour deposition.

I thought I had, at the time, happily
reflected -- what do you say, looking back on it,
there were certain things that I wishéd I could
have asked for a change in that affidavit.

0. So you just wanted to get out of there?

A. Yes, sir.‘ And i thought-—— you know,
the e-mails where I éxpressed my concerns to the.

| 0. But with respect to paragraph eight,
you signed it because you wanted to get ocut of
there; right?

MR. MCQUILLIN: Objection.

THE COURT: Well, rephrase that
question.

BY MR. BARR:

Q. With respect to paragraph eight, if

it's not correct, you did not tell Laurence -- did

Richard tell you not to give it to Laurence, then
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why did you sign it?

A. I canﬁot remember. At this time, I
cannot remember Richard Stoney ever saying not to
give it to Laurence Stoney. I don't remember. He
took a day or two after asking for Lori to have a
copy. And, again, if I had some documents that I
can refresh my memory or an e-mail.

MR. BARR: Mr. Jarvis, let me confer
with my client. ‘

Thank you. Mr. McQuillin will ask you
some quesfions.

CROSS-EXAMINATION
BY MR. MCQUILLIN:

Q. Good morning, Mr. Jarvis. I'm sorry
about the health issues;

At the time when we signed your
affidavit and even whén we released you from your
subpoena to testify in your case, we've done all we
could do, sir, to keep you drug into this case;
have we not, sir?

A. Yes, sir.

Q. You testified previously just now that
do you agree with the gist of your affidavit and
believe that it's accurate; correct?

A. The gift of it, yes.
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Q. Sir, you're a consciences person; are
you not?

A. . I try to be.

0. And as a CPA, you realize that you have

to be careful about what you say and do; correct?

A. Exactly.
0. And when you came to our office, sir,
you testified —-- when you came to our office we had

a laptop out and to the extent you didn't agree
with something, we changed it; did we not?

A.  You did.

0. And for every paragraph in here you
went through and said, do you have a document that
supports that? And do you recall us showing you a
document for all of these things to make you
comfortable with this affidavit?

A. And that's where I have -- I don't want
to say blank, but I can't remember what document
from paragraph eight. And if you could do
something to refresh my memory.

0. But you would not have signed this
affidavit, that you understood was under oath, had
we not shown you proof of each of these things that
weren't comfortable with it; correct?

A. Exactly.
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Q. And as you sit here today, do you
recall us showing you documents that supported each
of the nine paragraphs in your affidavit and you
confirmed that they were accurate before signing‘
it; correct?

A. Well, I have to answer yes. But,
again, now I can't remember.

0. That's okay. My point to the Court is,
when you signed this, you had the documents you
needed and you felt it was accurate; correct?

A. Yes, sir.

Q. And I understand now you're saying,
look T don't remember this or I don't have the
documents. You're not saying it's not correct,
you're just saying I can't remember and don't have
any proof to confirm it?

a. Yes. And what kind of document would
you have that would allow me to feel comfortable
stating that Richard Stoney would not allow me —-
or do not discuss, which I didn't.

0. But you would not have signed this, had
there not been an e-mail or something that we
showed you that made you comfortable signing;
correct?

A. Yes, sir. I'm wondering what that was
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that .you gave me. But, yes, I did sign it.

Q. And, sir, I knoQ you said that the word
stiffen and conduit may not be words that you use?

A. Yes, sir.

Q. But you would agree that you learned
that Crew Carolina was an entity that Richard would
use to take money out of The Boathouse to pay
himself for personal expenses and other unrelated

entities that were owned wholly or in part by him;

correct?
A. Repeat that again.
0. I'm reading on paragraph three of your

affidavit where it says, I learned that Crew was a
conduit in which Stoney would stiffen money out of
The Boathouse to pay him personal expenses and
other unrelated entities that were owned fully or
in part by him? |
I'm asking you, you agree and you knew,

as the company's CPA, that Mr. Stoney would take
money from The Boathouse and put it into Crew to
pay himself for personal expenses and other
unrelated entities owned wholly or in part by him;
correct? That was his practice; was it not, sir?

A. After reviewing the work by the

forensic accountant, I would agree with this. And
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in doing my work for them, doing their tax returns.
There were certain items going through the company

account that I did ask questions about.

Q. Questionable transactions?

A. Exactly.

Q. And, in fact --

A. And, for example, there was an interest

payment made to a bank every month. And I asked
Jamie —— I didn't ask Richard. But I asked Jamie,
I said what is this for? And I was never given a
clear answer.

In preparing the tax return I didn't
use it as a deduction. There were a numerous
amounts of life insurance premium paid through the
other company account. I did ask, but I never used
them as a deduction on preparing the tax return.

Q. Going to paragraph four of your
affidavit, sir, where you changed the numbers,
those numbers are by that $183,532.14 number?

A. Yési

0. And that's because of Richard Stoney
practice of creating a management fee after the
fact and washing out what The Boathouse paid Crew;
correct?

A. You're probably exactly right. That's
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probably the difference there prior to posting.
Maybe I had a working paper. It sounds correct to
me, what you're saying.

Q. Sir, I'm handing you what has been
marked as Plaintiffs' Number 18. Can you please
identify this document for the Court? This is your
affidavit;‘correct? |

A. Yes, sir.

MR. MCQUILLIN: Your Honor, we would
like move Plaintiffs’ Exhibit Number 18 into
evidence.

THE COURT: Any objection?

MR. BARR: No, Your Honor. This is a
clean copy of the marked up copy the witness has
been testifying to.

THE COURT: It's admitted.

(Plaintiffs' Exhibit No. 18 was
admitted into evidence.)

BY MR. MCQUILLIN:

Q. Just so the record is clear, you came
by our office, we showed you documents for this and
you were comfortable signing it and believed that
it was accurate at the time; correct?

A. Yes, sir.’

Q. - And as you sit_here today, you're not
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saying that it's inaccurate, you're just saying you
can't recall the speéific documents we showeéd you
that made you comfortable signing this; correct?
A. . Exactly.
Q. Sir, we can move on from the affidavit.

I want to show you what's been marked
as Plaintiffs' Exhibit Number 11 at this trial.
This is an e-mail from Chip Robinson to Jamie
Stabler. You see at the beginning it says, you
need to call Dennis, he's freaking out. And it's
says it's about a payment issue.

But then it goes up to say, I think
you're unwillingness to let him to have view access
to compete is making him suspicious. He didn't say
it, but it's clear that he has a real‘problem with,
quote, what's going on down there, close quote.

And he's investors are going to hold him
accountable for. Do you see that, sir, on this
e-mail?

A. This is an e-mail from Chip to Jamie.
This is the first time I've seen one. Did you show
this to me at your office?

Q. I believe I did. My question to you,
éir, is you were concerned about what you refer to

about questionable transactions and were worried
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that the investors may would hold you accountable
for it; correct?

A. I was concerned about certain

transactions. And, yes, they could come back on

me. I'm sure they could, yeah.

0. Because Richard's actions harmed the
company; correct, sir, in terms of taking money
from the company for personal matters?

A. .I guess, yés.

THE COURT: With regard tc me, who is
me?

MR. MCQUILLIN: Richard Stoney.

MR. BARR: What was that? I'm sorry, I
didn't hear that. ‘ '

MR. COURT: It says he's suspicious,
who is he referring to?

MR. MCQUILLIN: Yes. Let me put that
in.
BY MR. MCQUILLIN:

Q. Let me put it up so we all know what
we're talking about.

A. I had Compete on my computer, Compete
sofﬁware, which is what was used by The Boathouse.

Q. The question I was going to ask you is,

at the bottom of the e-mail it says, you need to
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call Dennis, he's freaking out. Dennis is
referring to you, Mr. Jarvis; is he not?

A. Hold on. Where are you, sir? I don't
like the word_freaking out. I don't like the word
freaking out.

FQ. That's what Chip said. All I'm trying
to establish, sir, is that this e-mail that

Mr. Robinson wrote, do you believe that it's

" referring to you, when he says he, the word he? He

didn't say it, but it's clear that he has a real
problem with what's going on down there and he's
afraid that investors are going to hold him
accountable for it. He's increasingly concerned
that you don't have any accounting background.

Those are all concerns that you
expressed. I just want to make sure that the
Coﬁrt ~— the Court's question was, this e-mail --
Dennis is referring to you; correct?. And the woxrd
he is referring to you? You don't know of any
other Dennis that performed accounting work?

A. No.

MR. MCOUILLIN: All right. Thank you.

THE COURT: Mr. Jarvis, what does that
mean to you, the phrase due to/due from?

THE WITNESS: 1It's a receivable, the
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payable. The receivable on the books of Boathouse

and a payable on the books of Crew. It should be

‘the same figure. The receivable on the books of

Boathouse should equal the payable on the books of:
Crew.

THE COURT: - Meaning what?

THE WITNESS: That if The Boathouse

leant money to Crew, then it show up as a payable

on Crew's balance sheet.

THE COURT: All right.

Further questions, Mr. Barr?

MR. MCQUILLIN: I have one mcore. I'm
SOrry.

THE COURT: You get several more since
I asked questions, but you can go now or let me
Barr go.

MR. MCQUILLIN: I'1l let him go first.

REDIRECT EXAMINATION

BY MR. BARR:

Q. So under the due from/due to, 1s that

‘equivalent of --

A. Due from would be on the books of
Boathouse.
Q. If just you look at the terms

receivable and payable, are the due from/due to the
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equivalent of one of the other?
A. I would think so.
Q. So which is which? Due from a
receivable or payable?
A. The due from would be the receivable.
Q. So a due from would be a receivable and

a due to would be a payable?

A. Yes, sir.

Q. Those are the equivalent?

A. - That's the way I look at it, yes.

Q. I think that might be what Judge Newman

was asking you about.

MR. BARR: Do you have questions? I
have some more.

THE COURT: No. You're redirect is
now.

MR. BARR: My redirect. I think we're
ready, Your Honor.

THE COURT: Yes.
BY MR. BARR:

Q. Mr. Jarvis, we how have a hard copy of
the unedited or unmarked affidavit, for the record
it's Plaintiffs' Exhibit 18. And I'm putting it on
the screen now.

So with respect to Mr. McQuillin's
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question about when he.showed you the documehts
that supported the statements made in this
affidavit. Do you remember that question?

A. Say again, sir.

Q. Do you remember Mr. McQuillin asking
you whether they showed you documents to support
all these stétements?

A. I remember the statement, yes, sir.

Q. And did I understand you to say, a
moment aéo in your testimony, that you do not
remember them showing you any documents reflecting
that Richard did not permit you to share the tax
returns with other members, including Laurence
Stoﬁéy? Do you understand that? |

THE COURT: Objection, Your Honor.
BY MR. BARR:

Q. But you don't remember seeing that
document --

THE COURT: Hold on. An objection was
had. What's the objection? |

MR. MCQUILLIN: The objection is, this
witness has testified he doesn't remember~tﬁat now,
as he sits here today, ahd that he would not have
signed it had he not seen a document.

‘MR. BARR: That's for redirect, Judge.

929



W N

~ o

'10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

251

That's not an objection.
THE COURT: Overrule the objection.
MR. BARR: Thank you.

BY MR. BARR: |

Q. Did I understand you to say that you
saw no documents to support the proposition that
Richard told you not to share the tax returns with
Laurence Stoney?

A. I don't remembef seeing a document. It
could have been in tHere, but I don't remember
seeing any documents like that in my working
papers.

0. -And was it your testimony, I think,
that you signed this to get out of the office of
Haynsworth Sinkler Boyd; right?

MR. MCQUILLIN: Objection, Your Honor.
Asked and answered.

THE COURT: Overruled.
BY MR. BARR:

Q. Is that right?

A; I wanted to get out of that office. I
did not want to do a~10—hour deposition.

Q. And you wanted to avoid a 10-hour
deposition; is that right?

A. Yes, sir.
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Q. Did you feel intimidated?

A. A litfle anxiety, but no intimidation.

Q. You were a football player at The
Citadel; weren't you?

A. Yes.

0. So you didn't feel intimidated, but you
felt anxious?

A. Well, I guess because I didn't -- my
procedures, I guess, in relaying my thoughts on
this receivable payable wasn't sufficient to
account for the problem at hand.

MR. BARR: Thank you, Mr. Jarvis.

Your Honor, I would like to)mark the
marked-up copy as an exhibit for identification
only so that at least it will be somewhere in this
record, to the extent the record will be reviewed.

THE COURT: I was conferring with my
law clerk. I missed the first thing you said.

Confer with your client. I missed the
first part of what you said.

MR. BARR:  So, anyhow, I would like to
mark as Exhibit 19, I think is the next one, but
for identificatioﬁ only the marked-up version.

MR. MCQUILLIN: The only thing that I

Jjust want the record to reflect is that the
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marked-up version contains Mr. Barr's notes on an
affidavit that this witness.signed. So that the
record is'clear, this is the attorney for the
Defendants' notes on the affidavit.
MR. BARR: Right. But at least the
record will. contain that document.
MR. MCQUILLIN: I understand.
MR. BARR: And I'm handing it to the
witness‘and turn it over.
(Defendants' Exhibit Number 19 was
marked for identification only.)
| RE-CROSS EXAMINATION
BY MR.'MCQUILLIN:
Q. Mr. Jarvis, the due to/due from Crew
Carclina, setting aside the accoﬁnting terms, what
that means to ~~ and just in layman's languages

terms, Crew Carolina owes The Boathouse $4 million;

correct?
A. Yes, sir.
Q. I wanted to make sure that we all

understood that.

A. Right.
Q. I want to ask yoﬁ about another
document that was put into evidence in this caée,

Plaintiffs' Exhibit Number 5, sir. And this is an
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e-mail that you wrote to Mr. Stabler on January
13th, 2015; correct?

A. - Yes, sir.

MR. BARR: Excuse me, Your Honor.
Unless this is reeponsive to the previous
testimony, I believe it's not competent at this
stage of the examinatioﬁ. |

MR. MCQUILLIN: It is.. He was asked
about the documents that he reviewed --

MR. BARR: I'm sorry.

THE COURT: He can't hear you.

MR. MCQUILLIN: You brought this up on
redirect. And it goes to the question about the
due to/due from receivable that the Court has
acknowledged.

THE COURT: It's overruled.

BY MR. MCQUILLIN:

Q. Sir, you write Jamie in this e-mail, to
followup on our phone conversation, I believe that
Richard was concerned when I told him of my concern
of the intercompany liability between Crew Carolina
and The Boathouse at Breach Inlet. Since Richard
is 100 percent owner of Crew and 55 percent partner
of The Boathouse, the IRS would eonsider the

inner-company liability as a related party
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transaction.

I am thinking that if Crew wrote off
the payable, it owes The Boathouse, that it would
be included in income for Richard -- or income for
taxes and The Boathouse wrote off its receivables,
Richard would get é'deduction. Please call me with
any questions. |

So what you're saying there is that at
some point in time Richard Stoney had reached out
and about writing off the amount of money that Creﬁ
owes The Boathouse; correct?

A. Do I agree with you, yes. The term
write—-off must have been used.

Q. And what you're telling me and your
advice to him was, because you're the sole owner of
Crew, i1f you write that off, sir, that's going to
be deemed as income to you; correct?

A. Writing off a liability, vyes.

0. And that's why he didn't write it off;
correct, because it wasn't beneficial?

A I don't know what was going through his
mind at that time. I'm sure the partners for The
Boathouse would have a lot to say about it too.

Q. There's no dispute, though, sir, in

your mind, based on the books of the company, Crew
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Carolina owes over $4 million to The Boathouse;

correct?
A. Certainly, yes.
Q. And Richard used that money for

peréonal matters and other --

A. Not all $4 million. I mean, there was
some transactions, as I said, I had questions
about.

Q. That's right. But I'm saying based on
this, you reviewed Mr. Hallerbach's affidavit'in
this case; have you not, sir?

A. I did. And there were certain
transactions that were deadly._ Personal expenses,
yes. |

Q. And as a CPA, you testified in your
affidavit, that you believe Mr. Hallerbach's
affidavit to-true and correct; is that correct,
Sir?

A. Yes, sir. Yes, sir.

Q. And you don't disagree with anything
with anything in Mr. Hallerbach's affidavit?

| A. With the credentials he had, no.

0. And the affidavit we are referring to

-is the affidavit that was filed with this Court in

Jahuary of 2017; correct?’

935



N T N T N T N S N T S T S S e S
& T VI N T S R = S V= S« T B N B N SR N T S SR = T (=T - SN N Y W JU R N

257

A. Yeé, sir.

MR. MCQUILLIN: Okay. Thank you.

MR. BARR: No further questions..

THE COURT: All right. Thank you, sir.

MR. BARR: Mr. Jarvis, you may be
excused.

We call Richard Stoney.

- MR. MCQUILLIN: I think the control
timing and witnesses that are called. But
Mr. Stoney has testified at the phase cne trial and
he also testified in this case and went through a
very lengthy examination previously in this case
with Mr. Barr previbusly in this case.

Sc he's already been examined. And I
believe under the Rule, since he's been examined
it's not appropriate to have called again now for a
third time to provide trial testimony.

THE COURT: Yes, sir.

MR. B2RR: Well, Your Honor, I think
Counselor is.invoking that moticn in limine through
the side door here, by saying I should be barred
from my client's full testimony.

-Your HQnér might remember, he testified
when he was cross—examined when called in the

Plaintiffs' case and chief. "And I reserved my
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right to examine him in our case. So I think he's
entitled to tell his story.

When Counsel suggested this motion in
limine, the other day, which we never really have
argued, Your Honor took the wofd-right out of my
mouth, how are we to rémember in the contéxt, the
full context in thé full triél today what was said
almost a year and a half ago.

So I think it's quite inappropriate.
And, among other things, it denies my client to due
process.

MR. MCQUILLIN: Your Honor, under Rule
6li(d), it says, after examination cf the witness
has been concluded to all the parties of the
action, the witness may be recalled only in the
discretion of the Court.

And, Your Honor, Mr. Stoney has been
called at this trial and has been questioned by all
of the parties in this case for a lengthy amount of
time by Mr. Barr.

And so that's the basis of our
objection is Rule 611(d), in that this is frankly a
waste of everybody's time.

MR. BARR: Counsel's waived that. I

expressly the right to call it in our case in
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chief. And it was incumbent on hih at ﬁhat time to
insexrt, Mr. Barr, if we do that we're going to
object to recalling him at a later stage.

THE COURT: Well, at ybur all's
leisure, you may read this advance sheet case of
State v. Frazier in Lexington. A defendant was
tried. It was a hung jury. And I showed up in
Lexington again. And he was found guilty on the
appeal. And the appeal depended on whether or not
I improperly permitted reply testimony.

The Court of Appeals made up of some
circuit judge's -- the Court of Appeal reversed,
saying Judge Newman wasn't supposed to allow
redirect and reply testimony. He went beyond the
rules.

And they referred to the hung jury and
all of that. Ahd granted a reversal. And, of
course, the State of Appeal to the Supreme Court.
And sitting here this case out this morning where
the Supreme Court reversed the Court of Appeals and
says that Judge Newman was directly on point in
allowing this reply testimony.

Of course, I haven't read the whole
case as I'm sitting here. But it's interesting

that bring up this issue Rule 611 at this time.
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But the -- strategically, as far as trial
procedure, and all is concerned, it's not uncommon
for a ——- to call an adverse party, you know, maybe
to have the party testify that's really prepared or
just to héve the benefit of cross-examine before
the person's lawyer gets an opportunity to ‘develop
the testimony in a logical way and manner that they
might have planned to do.

And many times, particularly in wreck
cases, once the person has been called on by the
adverse party then they.have nothing else to say.
But I take it from Mr. Barr that's not this case.
And everyoné is entitled to their day in court,
included Mr. Stoney and further defense presented.

So I overrule the objection. And
before we start, we'll take a few minutes.

MR. BARR: As you were telling the
antidote of the case, which I haven't read, I was
hoping for vindication of Your Honor's original
ruling.

THE COURT: If they hadn't affirmed
with the Court of Appeals, I wouldn't have
mentioned it.

We're at ease for 10 minutes.

(A brief recess was taken.)
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THE COURT: You're still under oath.
Yes, sir.
DIRECT EXAMINATION

BY MR. BARR:

Q. Good morning, Mr. Stoney.
A. Good merning.
Q. You've previously been sworn and I

guess, cross—examined. Let me start off more
basically. Where do you presently live?

A. I live with my wife in The Village of
Mount Pleasant at 714 Azalea Street.

Q. And I'm going to call you Richard, like
I did Laurence, so we have the recoxd is straight.

You have two siblings, I believe, Ted,
who's in court with you, and a sister; is that
right?

A.. That's correct. Ted is two years older
than me and my sister is Beverly is three years
younger than me.

Q. And are you and the Plaintiff,
Laurence, first cousins; correct?

A. We are.

Q. Your fathers were both lawyers here on
Broad Street?

A. That's correct.

940



s W N

®w 9 o »

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

262

Q. Where is your -- you're currently

married. What i1s your wife's name?

A. My wife's name if Deborah Bowlby.

Q. And what is her occupation or
profession?

A. She's a pediatric endocrinologist.

Q. At MUSC?

A. At MUSC.
Q. Do you have children?
A. I have children by a previous marriage,

two children; Richard, and my daughter Croft.

Q. Who testified yesterday?

A. That's correct.

Q. And you're children are --

A. While I was going to the bathroom. I
apologize.

Q. And your children both hold membership

interests as beneficiaries of trust; is that

correct?
A. That's correct.
Q. And when I say membership interest, I

mean The Boathouse at Breach Inlet?
A. That's correct. Croft has five
percent, which is held in trust by her mother, and

Richard has five percent that's held in trust by
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Ted.

Q. What's your education?

A. I attended boarding schocl in North
Carolina. The same school by brother did, Ted.
Went to College of Charleston and graduated from
law school at the University of North Carolina
1979.

Q. And you were admitted to the bar of
South Carolina in 197972

A. I was admitted in 1979, yes, sir.

Q. And then you practiced law '79 -- are
you still active?

A. I‘m not active. I do some pro bono
work. |

Q. But you're active on the rooster of the
South Carolina Bar?

A. I am. Butvmy first job was as a
solicitor, and then I was deputy solicitor under
Charlie Condor.

Q. What is it that inspired you to get
into the restaurant business?

A. Well, as bizarre as it is, I came>to
the College of Charleston and went to boarding
schooi. And all my siblings were at college. Our

father was a wonderful guy, but he was also pretty
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strict. And he said, if I was going to go to the
College of Charleston I had to flip the house. And
I didn't think that was a good idea.

So I went and mowed lawns my first
year. And I worked in a clothing store. And
halfway through the second year, I had had an
opportunity. I saw a building right there at the
College of Charleston. Of course, the College of
Charleston back then, was all total —-- my freshman
and sophomore year was right around 1,500 max. And

I started the beginning of my sophomore year, a bar

member, Mr. Hog Penny Tavern —-- I was 19 years old
and —— .

0. What was the name of it?

A. The Hog Pin Tavern.

Q. So you opened that?

A. Yes. It was a well-known bar. There

was a Piccadilly above it, which was more of a
sandwich shop. And there was music and such.

And then I went off to law school.
Retained ownership, owned boats. And I always had
a relationship or fascination with restaurants and
bars.

And I could -- as far as what led me to

Breach Inlet, and that property, and into the
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restaurant business was a restaurant that I had
seen out in California in, I think it was in 1992,
maybe 1993. I had a good friend up in Malibu.
There was a place called the Reel Inn. And it had
a fish sandwich board and, you know, just basic
five différent types of fish, fresh everyday,
several of the preparations was red rice and-
coleslaw. And I thought that was a wonderful
concept. So that was the juice that inspired my
desire to open a restaurant in Charleston.

Q. And was that first restaurant The
Boathouse at Breach Inlet?

A. It was.

Q.- Before opening that restaurant, will
you tell Judge Newman what manner of due diligence,
if that's the right word, or investigation or study
did you do?

A. I was so impressed with the Reel Inn.
And the friends that had gotten married, had a
house not far from me. It was on Topanga Canyon,
right off the Pacific Coast Highway.

I had only been to California once
before in my life. But I went back been within the
next year.  They knew the owner. I had an

opportunity to talk to the owner. They opened a
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second location in Santa Monica. And I just
thought this was a slam dunk concept in Charleston,
South Carolina. Because at that time, pretty much
every restaurant in Charleston, even the ones in,
you know, positioned themselves or projected
themselves as being seafood was frozen, most of it
was fried. And I just thought the menu design,
being able to order fish mahi-mahi and have it
grilled or blackened, or whatever it was was a
great concept.

So I began reading different books. I
was involved with a case as a lawyer with the EOC.
I went back and forth to the World Trade Center
several times and had a book store in the basement
of EOC in the World Trade Center.

And I actually bought a book called
Restaurants That Work. It became kind of a bible
in the industry for about 10 years. And it was a
compilation of multiple restaurants and different

concepts that hadn't worked. You can still get it

online.

So I bought the book and several other
books and then I actually went to seminar to
determine a location. And within, I think, two to

three years, is which the site of Breach Inlet,
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through a client of mine, became available.  And
that was a former restaurant that wasvgoing out of
business, sitting on that parcel land.

Q. So that's approximately what year?

A. The year that I made decision to go
forward with The Boathouse? |

0. You're describing --

A. That year would be 'S5 when
negotiations started taking place. And I leased it
sometime in the early part of '96.

Q. What existed on the property at that
time?

A. It was almost embarrassing when it
existed. What the owner had done after Hurricane
Hugo in.photographs showing that the basically the
whole —- the building that had listed the year
before.

MR. BARR: May I apprcach.
THE COURT: Yes, yes.
BY MR. BARR: |

Q. We were discussing your inspiration and
your due diligence to get in the restaurant
business. And I think you said had studied a book

that you got from the World Trade Center bookstore,

‘Restaurants That Work.
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-Did you consult with any
restauranteurs? A

A. Well, I was fortunate enough to have a
very dear friend, Peter Michaels, who was from
Belgium. And we were very close --

Q. I'm sorry, you're going to have to
speak a little louder.

A. I'm sorry. Even in the year 1997 we
had known each other for at least five years or six
years. But Peter owned some restaurantls in New
York, three. BAnd he had restaurants in Belgium.
And so I had the option to talk with Peter. I also
I attended a seminar in Myrtle Beach. I talked to
Harold about the --

Q. Harold Pratt-Thomas, I bélieve, was -
your certified public accountant?

A. CPA when Pratt-Thomas, which later

‘merged into Dixon Hughes, which I don't know what

the name of the company is now.

And then actually talked with my
brother, Ted, about the real estate and about the
possibilities. And at the time it was a froﬁtief.
I mean, literally people thought I lost my mind.
There's not enough road traffic or whatever. But I

thought the location was ideal.
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And so I moved into the negotiations

with John Cantrell. Mr. John Cantrell would not

. sell the property.

Q. Mr. Cantrell was the -owner of the land?
A. Yes. I'm sorry.
Q. At Breach Inlet?
A. And Mr. Cantrell had owned it for quite

some time, wonderful fellow. Been in the military
and retired, had invested. And he owned the land.
He owned right across the street.

He wanted to sell it, but he said he
wouldn't sell it for a year or two yearsl I don't
remember the timeframe. And they are in the
records. In fact, he agreed to a lease, a 20-year
lease with the option to purchase. I think it was
within a year and a half, maybe two years. But i
think it was a year and a half.

So I signed the lease and then I, you
know, started the negotiations with the various
contractors and tried to decide how to build it.

. Q. Let me interrupt you. By the time you
had negotiated the lease with Mr. Cantrell when you
started talking with contractoxs, had you

formulated a form of business plan, a concept, an

idea of what you wanted'to‘do? Tell the Judge
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broadly about how —-

A. You know, after reading these books it
was obvious that one restaurant can only do so
well. And in order to really build ahd to save
money and call»it a master plan, a business plan,
these books all indicated two restaurants as
opposed to three, three as opposed to four.
Meaning, the more the merrier until you get to the
point of meeting your term.

The goal'was toc me and the
recommendation was not to get too big. And so it
was a ratio of four to five units. It was also in
those books. There was one restaurant called the
Dock;, D-0-C-K, which was right downtown Manhattan.
I think the guy ended up having two or three. And
the guy name was Ary something. I remember that.
Because I was just fascinated by their restaurants.
It was primarily a seafood restaurant.

I went to New York several times to
look at that. I flew up there. I had friends.

You know flights are very extensive. Flew up there
and stayed with friends, Peter Michaels.

And so that's when I decided, you know,
to have —- in my mind, I had always admired The

Chart House Group. In this room, you'd have to be
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at least 50 years old to know that group.

| But they actually —-- right where the
Federal Courthouse is, they were in that building
when I was a young prosecutor with you. They had
beautiful restaurants and they were all pretty
properties. They had restaurants all over the
country; Boston, Colorado.

Q. Let me interrupt that direction and ask
-- so the idea was to establish more than one
restaurant; correct?

A. Right from the beginning.

Q. And what, if any, role did a management
company play in your concept?

A. Well, from the books and from Peter
Michaels and discussions, it's the, what I would
call, consolidation of the operations and the
management that it cost to run a restaurant.

So they were énormous cost savings if
you had three or four restaurants from the‘bﬁying
power, negotiations, food purveyors, et cetera from
the accounting side and from operational side. And
on the operation side, it was clear, and just
common sense that you would use substitute manager
and substitute personnel, everything from

dishwashers on up, even if you had restaurants in
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close proximity.

Q. And the goal of the management company
"is -- the purpose of it is what? '
A. The main goal is really cost savings,

is the word that I would use, tremendous cost
savings.

Q. And does that then become Crew
Carolina, LLC?

A. It did.

I refer back to the seminar when it was
called restaurant, a business of pennies. And, you
know, it talked about everything from how you buy
to literally ramekins, how big is, and how much
mayonnaise you put in it. And if you do, you know,
the different size ramekins, that you can save
$30,000 over a year just by doing that, and in the
buying power. It was a great seminar.

Q. Back then to your plan for the
prdperty, you told us that you entered into the
lease with Mr. Cantrell 20 Years with an option to
buy. What, if anything, did you do with respect to

the construction side?

A. I did it all basically.
Q. Did you hire an architect?
A. I did. And I hired an architect,
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Reggie Gibson, who's a very dear friend.

And then when we got into construction
me and my brother built a number of things and
redone a number of things. And so I talked with my
brother. He knew a fellow by the name of Michael
Lager (ph). Mike Lager was a young contractor. I
offered to pay Mike to use his license, which is a
huge cost savings. You know, he would pull all the
permits. He would certainly accept the job and be
responsible.

Q. What was your original estimate for the

cost of construction?

A. Usually off of my estimates, because
I -- they never —- it's so hard to estimate.

Q. What was the amount?

A. It was $250,000. But on a second

generational space, you don;t know what you're
getting in to. It's like buying a car without
opening the doors.'

Q. And what did it ultimately cost?

A. About $500,000, give or take $10,000.

Q. How did you fund that?
A. Well, I started by using the escrow -—-
the -- what do you call it? The line of credit on

my house. I had an equity line on my house on
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Sullivan's Island at the time. And once that was
exhausted I went to U.S. Foods, who I signed a
contract with on tﬁe food purchasing.

Q. Do did you ask U.S. Foods to loan you
money?

A. Yes. And I can't remember the exact
amdunt. It was between $75- and $100,000.

Q. Now, at what point did you form the LLC
The Boathouse 'at Breach Inlet?

A.  The date would speak for itself. I
believe it was November of 1997. You know, I truly
believe that was the second one. I believe there
was an'earlier one, because that has my son's name
on it.

0. I'm going to hand you Exhibit 12, which
is the operating agreement.

A. And this is clearly the one that is in
effect today.

Q. So the operating agreement is dated
when? Exhibit 12 on the front, very front page.

A. I see. It's the 21st day of November

1997.

Q. So that's when the operating agreement
of the LLC was signed; correct?

A. Yes.
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Q. And who were the initial members?
A. The initial members were my cousin,

Laurence, my brother, my son, and that issue. And

that was -- but that amount percentage was owned by

-- was in trust and then myself. And the
percentages on this operating agreement are
unfortunately inaccurate. I testified to tﬁat
earlier.

Q. Can you speak a little bit louder so

that your voice projects?

A I'm sorry. I apologize. 1I'll get
closer to the microphone. I apologize. |

Q. Sé the operating agreement reflects
what, in terms of the initial percentages? If you
could look to the back page?

A, This document doesn't it. I brought a
copy up here. The last page of the operating
agreement shows —-- I'd put it up on the screen, if
I knew how to do it. But it says, Richard Stoney
owns 83 percent.

Q. I'll put that up on the screen.

So are you saying the exhibit doesn't
have a last name?

A. Unfortunately, it doésn’t. But it has

last page, but not that. It goes to page 30.
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Q. So am I showing on the screen what 1is
the last page of exhibit -- what is that 127

A. Exhibit Number 12.

Q. So the initial percentages were, at
least, reflected on this for 83 percent for you,
four percent in trust for Richard, you; 12 percent
Laurence, and eight percent for Ted. Are you
saying that that was not actually correct or not —--

A, Readily, no. I saw it years ago and
never corrected it. But Bobby Pearlman would have
drafted this. And the correct percentages are the
percentages since day one, acknowledged by

everybody that —-

Q. I want to ask you what they were.

A. Okay.

0. Why don't you tell us what --

A. Let me start with Ted —-- Richard would

five percent, Laurence five percent, and Ted
10 percent. So that is 20 percent. So I would
have owned 80 percent.

0. So the correct numbers on at least the
LLC were 80 ﬁercent to you, five percent Ted for
Richard, Jr., five percent to Laurence and
10 percent to Ted?-

A. That's correct.
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Q. And when did the restaurant open?

A. Well, you asked me earlier about the
construction.

Q. No, I don't want to ask you ébout that.

I want to ask you when it opened.

A. The restaurant opened in October of -
'97. We began construction around Cctober,
November of '96. But because of the difficulty of
building of the point and setback lines and FEMA --—

Q. Let me interrupt you; please. So the
restaurant actually had opened by the time the LLC
agreement was signed; correct?

A. That's éorrect. That's correct.

Q. So the restaurant opened in October of

'97 and you entered into the LLC agreement in

November?
A. That's correct.
Q. Let me seque off of the actual The

Boathouse at Breach Inlet. Let's talk about it.
Your cousin, Laurence, what has been —-
Well, first of your age relationship,
yours' and Laurence's?
A. He's somewhere 20 or 22 months older
than me. My brother is 22 months. But they were

in the same class in school.
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0. So Laurence was maybe two classes aheéd
of you?

A. He was two ciasses ahead. Ted and
Laurence were in the same class. There's a big
difference when you're kids.

0. What was your relationship growing up?

A. Basically cordial, not close; as
Laurence described. I never considered my
relationship with Laurence as close.

_ Q. Did there come a time, even though he
was two classes ahead of you, when you did
socialize with Laurence more than you had before?

A. Well, Laurence left Charleston quite

‘some time. He went to several boarding schools.

He traveled quite a bit, as far as schools and
colleges. With all due respect, I don't believe
Laurence finished college, but after —-

Q. But my question is this: Did there
come a time when you —-

A. Well, I'm going to get there.

Q. Okay.
A. What I'm saying is that Laurence was

out of town for quite some time, between schools

"and between -- I think he Nantucket for a while and

ended up going to New York and working in
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commodities exchange. During that period of time,
I saw Laurence infrequently. And now I think I'm
in law school and Laurence would come home two to
three times a year for Christmas or some particular
event. And I would see him.

By this time in my life, I'm very
involved in law and during law courses. I had two
dear friends from other countries. Laurence would
hang out with us at times. And I would see him
from time to time. I would say, when are you
coming to town, you know, during that period of
time. |

And then he had some issues -- he
testified to before this Court with exchange. You
know, whatever he said, I certainly respect. But
at some point, he was no longer on the exchange and
he went to workton a racetrack for a while. He
just sort of disappeared for about four years.

And I didn't see him in Charleston,
that I can remember, for several years. The next
real reunion, I remember, is when Laurence had |
moved to Atlanta and was living with his
girlfriend, at the time, named Robin, who he
subsequently married and had a child by.

Q. Did you see Laurence after he had moved
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to Atlanta?

A. I saw Lawrence probably three or four
occasions in Atlanta.

Q. Now, before your acquaintance or
re-acquaintance with Laurénce in Atlanta, in those
years when you would socialize with him, when he
would come home you were in law school,‘as you
described, and frankly growing up, how you would
describe Laurence's personality?

A. Laurence's persocnality changed
drastically, in my opinion, through[ what I would
call, a few hard bumps.

When he was in New York he would drive
down in a Mercedes. He had a gold Rolex watch. He
gave his parents one Christmas Rolex watches. And
he flippantly said, you know, they were fake. He
had just an aura of arrogance. I've always thought
Laurence was insecure. All of has some

insecurities. But Laurence always wanted to be

some sort of a big shot.

But once he had this bump in the road
in Atlanta, and I'm seeing Laurence 1 also saw a
different side of Laurence. He was much more
humble. He was gracious. He was just much more

enjoyable to be around. The courtroom's had
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some —— Your Honor has some viewing of Laurence. .

0. Now, at the time that Laurence was
living in Atlénta, was his father still practicing
law here on Broad Street?

A. His father was Struggling to just live.
I had the good fortune of praéticing law in the
same building with Uncle Laurence, who I loved and
one of the greatest peoplé that I've ever known.
Laurence and his father had sort of sorted
relationship. I don't know why. I tried to
convince Laurence to come back to Charleston
several times. His brother, Tom, was physically
and mentally abusing his father.

Q. Well, what was his father's condition?

A. His father acute emphysema, according
to the last two to three years of his life he had
an oxygen tank. And he, ultimately -- I believe it
was cancer in which he died in 1992.

During that period of time, Laurence's

brother -- and they don't get along at all. He's a
few years older than Laurence. He's also a lawyer.
He was constantly threatening his father. And I
actually had to physically go out and separate them
one time. And this is a frail man.

Q. Did Laurence ultimately return to
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Charleston?

A. In my recollection, he didn't return
until two to three months before his father died.
His father certainly had a very short lifespan by
the time he arrived.

Q. So Laurence had returned to Charleston
by the time you were forming Breach Inlet?

A. He'd been back by the time I formed
Breach Inlet. His father died, I believe, in 1992.
I'm not sure of the exact date. But about four
years later is when I was forming Breach Inlet.

And Laurence and I were seeing each other on a more
frequent basis; through these forced relationships
and mutual friends.

Q. With respect then to the formation of.
The Boathouse at Breach Inlet, LLC, then under what
circumstances did Laurence become a member?

A. My recocllection is that I was honestly
running out of money. We were about four.to five
months over scheduled, the schedule as far as
operating.

You know, in thé restaurant business
you have to hire people when you think you're‘going
to open. So I hired prematurely two or three

people, key people. It was getting quite
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expensive. I was pushing as far as I could push to
get the CO and get the place open.

It was very difficult. And at some
point I was short about 50- or $60,000 to carry
through. I had had a fellow who was supposed to
put in money and in the 11th hour backed out. A
guy named David Ingle, who we all know, approached
me and wanted to put in money. My brother Ted
offered to put in money. So Ted was putting in
money. I was going to take Dave Ingle's share.
That fell through. And Laurence had some
conversation which he said, I'll invest.

So Ted put in 25,000, if my
recollection is correct. And Laurence put 28
something.

Q. Well, let me show you the exhibits of
the operating agreement again. You had testified
that the percentages were not accurate. But what
about the initial caéh contributions, are those
figures accurate?

A. | Those figures are accurate.

Q. So testify and tell us what amount
Laurence put in?

A.  Laurence put in 28, 750. I said 25.

I'm mistaken. Ted put in 50. But Ted also, you
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know, rendered services on pretty much on a daily
basis. Ted was very helpful. He was the one that
acquired the contract for me.

Q. But the amount of Laurence's initial
contribution is $28,750?

A. That's correct.

Q. Now, how would you describe the
success, for lack of a better term, of Breach
Inlet, The Boathouse at Breach Inlet after it
opened?

A. Phencmenal. Quite unprecedented for
Charleston at the time. And as a result -- I mean,
it was back before there were. any restaurants in
Mount Pleasant that anybody went to. There was one
restaurant out on Isle of Palms that --

Q. Do you recall any favorable publicity
during that time?

A. I had considerable publicity. One of
the ironies of the whole picture is that through a
friend of mine, who's a writer our of New York, Guy
Garcia; who was staff writer for Time magazine for
better of ten years. He was a published author of
multiple books. He had a ——- and he was an
independent writer for a magazine, like an outside

magazine or whatever. Delta magazine hired him to
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write an article on Charleston.
And he called me and this was about
three or four months before I opened. And he said,

I want to put y'all in there. And I said, that's

wonderful.
Q. Was that during the first year?
A. This 1s before we opened. This is

literally before we opened. The target date being
open in like August. And this publication is
coming out sometime in, you know, November. So
that story had to be by August. Well, we didn't
have our CO.

Q. CO meaning?

A. Certificate of occupancy. So we had no
ability to cook food in the restaurant. All the
food tasting, as far as the menu selection, we went
through like 14 or 15 type of lobster.

But to make sure it's clear to the
Court, to His Honor, we were able to -- Guy Garcia
was gutsy enough and I was fool enough to say,
let's go for it. |

So we cooked the food at my house, we
set up the restaurant, as if it was open, in one
little room and took photographs. The article was

written. The restaurant fortunately opened to
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great success. And I don't know how many
millions —- I forget how many millions a day saw
and read about it. My picture was in there. The
restaurant's picture was in Delta magazine for some
time.

0. Let's talk about the second restaurant.
What was the second restaurant that you opened?

What's the name of it?

A, The name of i1t was The Boathouse on
FEast Bay.
0. And when was that transaction —-- let's

talk about when it was consummated and then we can
back up to tell about how you got there. When did
it open?

A. I wrote out a few notes here. The
Boathouse on East Bay was formed on January 8th,
'99. That would be the LLC and operating
agreement. It opened in February. So about a
month later it opened. February of '99 we opened
it. I literally was the foremen on that.

0. So Breach Inlet opened in October of
'977? |

_A. Correct.
Q. And then a litfle over a year later,

East Bay opened in February of '897
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A. That's correct.

Q. And let's talk about The Boathouse at
East Bay. First of all, where was it located?

A. It was located around Eaét Bay Street.
It's now called Biergarten.

Q. It is at the corner of East Bay and -~

A. And Chapel Street.

Q. —— Chapel Street?

What was formally there?

A. A restaurant known as Arizona's. It
was a very popular restaurant, but I was actually
the lawyer for Arizona's. They never really made
any money. But they certainly ran a lot of people
through.

So I felt if I put the right brand
together, which was another anthouse, with the
same menu, we would be successful, which initially
we were. Not at the level of The Boathouse on
Breach Inlet. There was a tremendous cost
involved, an older building in downtown and a
parking lot.

Q. You told us that the East Bay
restaurant opened in February of '99?

A. That's correct.

Q. Who are the members of that LLC at East
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Bay?

A. Well, the members were the same members
that were members of The Boathouse of Breach Inlet.
In additién, my sister, Beverly Stoney Johnson --
her lasf name is Johnson, her married name, and
Michael Maloney. _

Q. Now, right around that time, did you
also form the management company?

A. The management company, I believe, was
open before the restaurant, the LLC was formed. It
was December 21st, 1998.

0. And that was Crew Carolina?

A. And that was two to three weeks before
The Boathouse at East Bay was opened in about two

months or a month and a half before Breach Inlet

opened.
Q. And that was Crew Carolina?
A. That was.
Q. So, once again, what was Crew

Carolina's role?

A. Well, it was mainly a management
company designed, based on these books, and other
information that I had seminars. And it was
designed to centralize purchasing, accounting

operation, et cetera. And at a great.cost savings.
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0. Now, do you recall sometime around the
opening of East Bay there being a‘meeting at your
office?

A. I do. And Laurence, in his testimony,
remembers it well.

Q. Let me ask you, first of all, where was
your.office at that time?

A. My office is on Broad Street, the same
building, 4951 Broad Street, where.our grandfather
practiced and where my Uncle Laurence practiced,
even during‘that time period or right before.

0. Who attended that meeting?

A. It was a meeting that I had called and
I ran and precipitated. And it was all the
investors of the restaurant. My sister, Laurence,
Michael Maloney, my brother, Ted, Jane Baker, who
by that time was my assistant. She was involved in
a meeting.

Q. Tell us about the meeting.

A. Thomas, who was our CPA, and Bobby
Pearlman, who was the tax attorney who I set up.

Q. Now, in that meeting, what, if
anything, was discussed about this business_plan
that you've described to Judge Newman here today?

A, Well, you know, the Crew Carclina had
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been formed, if I'm not mistaken, at this time. So
Crew Carolina was discussed. It was discussed how
that would_fuhction and how people would be paid
and such.

It was discussed to the members, the
cost savings. I don't remember the details. I had
an agenda. I remember having a very detailed
agenda. It also taiked about other details, such
as, I believe -- I know that I was asking for it.

I received a car payment. I don't know that I
asked. But I informed them that I was gocing to get
a car payment that would be split between the
entities of about $300 a month, if I remember
correctly. I was constantly using my vehicles as
my car.

And there was some paintings that
became a real bone of contention with Laurence,
which I never to this day understood. They were
paintings that were done -- I think the total costs
of those paintings in that day and time were like
$5,000 for both paintings. They were personal to
me. And a woman from France, who was quite
talented, had done them as a favor to me. We had a
mutual in Charleston. She was here for like a

month.

969



BwW N =

~ o O\

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

2901

Q.  Among the discussions at that meeting,

was there a discussion about this management

concept with Crew Carolina would be the focal point

for managing both of the restaurants?

A. Yes.” And I touched on that.

Q. At that point, had the concept of
creating this sweep account that I think Chip
Robinson testified about yesterday, had that also
been formed?

A. The sweep account that I think Chip
testified to is after that.

Q. It was after that?

A. It would be one central account, which .
would be accrued. And then at one point, because
of banking and cost savings, with one of the
banks ——- I believe he said Wachovia. I couldn't
remember, until he took the stand, which bank it
was. ‘

They said we can take care of that,
whiéh would eliminate -- because we had like 10 or
12 accounts. And this is years later, two to three
years later, where we had opened the catering
company. We had a lot of companies, including, I
think, Asheville may had been opened. |

Q. Let me interrupt you there then. Let's
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leave that conversation about that meeting.

I'll ask you, what other entities
therefore formed under the umbrella of this
business plan.

A. Yes.
Q. Do. you remember what they were and when
they opened?

A. I know that there was Blue Water

‘Management, which was opened in June of 1999.

Q. And what was the purpose of Blue Water
Management.

A. Well, we'd already -- you know, when
you read these -- again, if you fead Restaurant

That Works or some of these other publications or
attend seminars, they talk about you want to use
every component you can of which you have.
Meaning, you still have a kitchen and a kitchen is
sitting there empty for seven or eight hours, or
nine or ten hours so do a catering business. It's
ways to generate more income. So we try to do
that.

In all the restaurants, we tried to
create catering out of kitchens, which was very.
difficult. And that's very involved discussions as

to why. But we moved towards that. And ultimately
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we had put aAcatering kitchen on Robin Street.

Q. Okay. But I'd asked you what Blue
Water Management was for?

A. Well, it was specifically for the
catering and theAspecialty products that we were
going to —-— and I've got a cookbook sitting over ih
my briefcase. It has photographs of the
different -- in 2006 the book was published. By -
2002 and 2003, we already different sauces.

Q. All right.

A, We had frozen products. We had these
blue cheese chips, pita chips that were that were
selling off the shelf. We couldn't keep up the
supply. Whole Foods wanted us to do it naticnally.
So we were looking into that.

But Blue Water Management was the LLC

formed for what became those products and that

‘line.

Q. And by the time you formed Blue Water
Management, did Crew Carolina have an office
location?

A. It had, I believe, three primary

~locations of Crew Carolina offices. The first one

being at The Boathouse in a very small, small

office. And then when the property that Ted and I
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.had on John Street, we moved to John Street because

we had three to four employeeé.all total, including
myself, an accountant, and Jane Baker. I can't
remember the other one. I think there were four of
us in there.

Q. Did there come a time when Crew's
office was located on Romney Street?

A. Right. And I don't know the exact
year. Probably 2000 —--

Q. But that was the location that was near
Laurence's office?

A. You know, that's from here to St.
Michael's Church. But it's within five minutes of
walking.

Q. So after forming Blue Water Management
in June of 1999, what was next formed?

A. Looking at my notes, Julian was formed'
in July of 2002.

Q. And was that a Boathbuse restaurant?

A. - That was a Boathouse. And that was for
-~ there was the third one.

And what I tried to do is I had the
uniforms were all the same. It was khaki shorts
and a red belt. But the shirts were different at

each one. It was brown in keeping with that
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terrain and that environment. It was blue over at
East Bay. And at Breach Inlet they were white.
And it had the same logo, red cross letters —-
excuse me red cross boards on the sleeves.

Q. After'Boathouse on Lake Julian, what
was the next entity that was formed?

A. Carolina's, which was is a restaurant

that I bought.

Q. And when was that?

A. In January of 2004 is what I have.

0. Where was that located?

A. That was a festaurant that was hugely

successful. And I thought it was going to continue
to be successful. The books had shown cver the
last year or two it was descending. And I thought
if I brought in a great chef we would be fine. It
was located on Exchange Street. Exchange was
about --

Q. It was on Broad Street; correct?

A. Yes. And it was one of the most
popular restaurants in Charleston.

0. And when was Carolina's formed?

A. January of 2004.

Q. Arid then what was next formed?

A. Then there was Boathouse on Falls,
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which was, which would the forth restaurant. And
that was in March of 2007. And we had —-

Q. And that was located in what city?

A. In Greenville, South Carolina. And it
was literally on The Falls. It was a building

owned by the Halter family, H-A-L-T-E-R.

Q. Please allow me to interrupt you.
A. Sure.
Q. So you talked about The Boathouse at

Breach Inlet, The Boathouse at East Bay, Blue
Water, The Boathouse on Lake Julian and Carolina's.

Were all of those restaurants actually opened and

operated for business?

A. They were.

Q. And now we're talking about The
Boathouse on The Falls. Was that ever operated?

A. No. We had plans. We were getting
ready to start the building. Cane Halter, Jr. was
a banker. He was in his early 40s. He was the
health, vivacious guy I'd ever known, wonderfﬁl
fellow.

And three months into that project,

meaning we had the plans, we the contract laid éut,
we were getting ready to build. We spent quite a

bit of time on it. He called one day and said he .
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had brain cancer and was given something like 90
days to live.
Q. So that Boathouse ‘on The Falls really

never begun?

A. That was the end. It was an incredible
location. A

0. Right in downtown?

A. It would have been a major, major
success.

0. And what was formed next on Boathouse

on The Falls?

" A. Well, somewhere in here —-- I don't know
the day of it, when we formed Carolina Catering. I
didn't write it down. But somewhere in between
2002 and 2003, I believe Carolina Catering was
formed, which was a very successful catering
company for a number of years.

We brought in -- there was a restaurant

on Sullivan's Island at the time, but befofe that
it was anoﬁher restaurant. And it was run by a guy

and his name is Phil Corr, C-0O-R-R.

Q. Are you talking about the catering
operation?

A. Yes. And Phil Corr was accrued into

the catering. And we ended up having a contract.

976



W N

~ .o v

10
11
12
13
14
15
16
17
18
19
20

21-

22
23
24

25

298

We did all the catering for an art gallery. We did
catering for Boone Hall Plantation. We did
catering for --

Q. Forgive me for interrupting. Did you
also start up or attempt to start up a restaurant

in Knoxville, Tennessee?

A. Well, that's a very contracted story.
Q. Just make it brief.
A. I'll make it brief. The brief is that

it was a true con man who set us up. He was opened
and took up the money. And they claimed that they
were short this and short that. We got into that.

Q. What was the name of that?

A. - It was Chota.

Q. - Spell that.

A. C-H-0-T-0 (sic). It's an old Indian
name. It was right on the river. It was an
already existing restaurant.

Q. So did Chota ever get started?

A. Yes. And it was doing very, very well.
We were not paid back the money we put in and so we
pulléd out.

Q. And what was the next entity then?

A. I guess the next restaurant that -—

Q. Did you form a restaurant on James
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Island?

A. Yes. That's Ellis Creek.

Q. What was that initially_called?

A. That was called The Boathouse on Ellis
Creek.

Q. And when was it created?

A. I believe in December of 2008. The

"reason I say that is because I know I couldn't

begin the construction.
There were fwo sisters that owned 1it.

It used to be called Mi-Mi's. It was a very brunch
location on Ellis Creek. It had quite a following.

" And it was a very small building. ' We
did it. When I say we, I did it again using
another contractor. And I did the contracting. I
did it all myself. And I built it in about 90 days
adding, you know, a kitchen, expansion.

Q. And when was Ellis Creek formed?

A. It was formed late 2008. As far as
formation, we took it over January 1, 2008. We
started construction January 2nd. We opened and it
burned to the ground, I think, 14 days after we
opened. I mean, literally to thé ground.

0. So if I have it'correctly then in 1997

you testified Breach Inlet was open and then if I'm
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counting them correctly Breach Inlet, Boathouse at
East Bay, Blue Water Management, Boathouse on Lake
Julian, Caroclina's, Boathouse_on The Falls, which
never got going, Chota in Knoxville, which you
talked about, Carolina Catering, which you talked
about, and then finally The Boathouse on Ellis
Créek.

| - So within the span from 1997 to
December of 2008, is it correct that you‘opened -
I guess on The Falls never opened. So maybe you

opened eight different restaurant operation

activities?

A. I believe that's correct.

Q. And were they all managed by Crew
Carolina?

A. They were.;’

Q. And was Crew Carolina at the ultimate

time in '08, was it still on Running Street?
‘A. In 2008, yes.

And we had, you know, the purchasing
power at that time. Despite other issues, the
purchasing power was amazing. I mean, when you
have that number of restaurants, Sysco and U.S.
Foods every year would be competing. Every year --—

90 percent of the time I've been totally loyal to

979



g oW N

[ e (e R ¢ o N @)

12
13
14

15
16
17
18
19
20
21
22

23

.24

25

301

~U.S. Foods. I mean nO'disrespect to anybody, maybe
Sysco. 'They are very nice people, but I always
felt like we got a better deal with U.S. Foods.

Q. And I think Chip Robinson yesterday

. testified to the two biggest cost items associated

with the restaurant business. I can't remember
what they were.

A, Food and labor, I'm sufe.

Q. Food and personnel?
A. Labor, kitchen primarily.
Q. So this management -- Crew Carclina

Central Management, if I'm following correctly, was
designed and conceived up to substantially those
two major costs?

A. That's absolutely correct.

Q. Then after the formation of The
Boathouse on Ellis Creek in 2008, tell Judge Newman
whether this entire organization; whether you
encountered any catastrophes. So tell us what they
were.

A. Well, the first one was East Bay. And
my brother testified I was out of town, foitunately
not far,away. And I phone call that Patrick
Greenwald had been shot and killed.

Q. Who is Patrick Greenwald?
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A. He was my manager.

Q. The héhager of The Boathouse.at East
Bay?
’ A. Yes. And a very dear friend.

Q. Do you-want to take a break?

A, NQ, I don't.

But what I want to say is it's almost
inconceivable what happened. . And it was only
because of the person Patrick was. We had a

foundation to set up about seven or eight years

after.

Q. Well, what were the circumstances of
his dead?

A. He was working at The Boathouse on East

- Bay. There was a young man who was down on -his

luck and he had obViously a drug problem. Patrick

was the sweetest guy in the world. He was a big,
burly guy. And he had -- he took'everybody,under
his wing. If Patrick had a hundred bucks left -~
you know, he would give you the shirt off his back.
S0 he haa taken sort of, over a period of time,
taken care of this young man. He was a 15-, 16—,
17-year-old dishwasher.

| And he was hanging out with a bad

group. Patrick finally let him go. 2And on the
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night this happened, he was out somewhere in North
Charleston. TIt's all documented. There's a huge
articles for a period of time. And this ybung man
said I know where you can get some cash. And he
was all messed up. They stole a car right on thé
Exxon station right up here, two blocks from here,
they stole a car, somehow gét there. And they
drove down to The Boathouse.v And then they knew
what time it closed. And they banged on the back
door. .And there was peephole.

And Patrick lcoked through the peephole
and saw this young man. And he went to open the
door. There were two ofher people right near
Patrick. Unfortunately he opéned the door and he
saw that that guy had a gun. He slammed the docor.
It was a metal door. And the guy took the gun and

shot twice and it went here, right through Patrick

(indicating) .
Q. So he was killed in a --
A. He died within five seconds.
Q. I was asking you about catastrophes.

So what year was that, that Patrick Greenwald
was —-—
A. Teddy said yesterday 2003. I was

thinking it was 2004. It was the summer of 2003.
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And the restaurant never recovered.

Q. What; in fact, if any, did Patrick
Greenwald's murder haﬁe on the business at The
Boathouse of'East Bay?

A. It never recovered. I mean, literally
we had -~ the guy fhat was there that held Patrick
has never recovered. That guy went off the deep
end.

0. I'm asking about the business.

A. ﬁut'this is part of the business. The
point is, in this glance of courtroom it seems like
it was just an event. It was more than an event.
It was catastrophic.

Patrick was so close to those employees
half of them were gone within a week. It wasn't

that they had anything against me. It wasn't that

- they were upset with anything to do with the

restaurant. It was simply they coculd not go to the
building.

We were told that countless times by
people that were regulars. And it just -- it was
catastroﬁhic, to say the least. I could go on.

0. So your testimony is it had a bad
effect? |

A. The books would reflect that. And
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Laurence knewuﬁhat. There were meetings that we
were tanking. But I still thought two to

three years we would be okay. It was that good of
a location. That we rebound, but'we never
rébouhded.

Q. In terms then of catastrophic events,
What,-if anything, else happened?

A. Well, right after that in 2007 -- I
mentioned this earliexr -- Carolina:Catering was up
and going. And I mentioned earlier, it was by far
the top -- one of the top three catering companies
in the city, doing all sorts of weddings. And it
was growing. And Phil Corr came in éne day and
said he had been diagnosed with throat cancer.

Patrick Greenwald was 42 or 43 years of
age. So he —-- I, being the internal optimist, my
grandfather on my mother's side had had throat
cancer and he went 25 years. And Phil wasvdead
within a year and he died. With'him,.the catering
company nevér rebounded.

0. Did any other --

THE COURT: Let's take a moment. Mr.
Gilliam leaves ﬁhe courtroom.

(An off—the—recbrd discussion was had.)

THE COURT: Go ahead, Mr. Barr.
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BY MR. BA?R:

9. I think you were talking about‘~~ I
tﬁink you had started talking again about The
Boathouse on The Falls.

A. - No. You were asking about Carolina
Catering. 1I'll move on to the pléce.on The Falls.
2007 was a very rough year. I last Patrick and
also Cane that year.

' Q. And Cane Halter was the banker who was
going to helb’you get the Greenville restaurants,
but it never got started?

A. He was a banker and a business man.
His family owned a lot of property. He became a
pretty good friend over the last year, year and a
half. |

He came to The Boathouse on Lake
Julian. He had been to The Boathouse in
Charleston. He loved the concept. And he brought
it to me and it was all lined up, and signed, and
dotted and ready to go.

Q. Were there any other events after Cane
Halter's death?

" A. Well, I believe Chip, without going
into any more detail, he went into how Lake Julian

and how we were up and running and doing very well.
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And all of a sudden this five-lane highway -~ we’
knew that there was meant to be a highway. There
was some discussion when we bought the.property.
Bﬁt it went from a four-lane and possibility to
reality. And they started about six months or a.
year after we opened, probably somewhere between
six months and a year. And they started it. . It
was supposéd to take like 12 months. And it took
like 26.

And I could recall one night where we
had the restaurant full of people, full. And a
bulldozer operator came and blocked the entrance.
And this is like 9:00 at night. Of course, they
were in a penalty clause-type deal. So you've got
these people —- and you've got like 100, you know,
participants or patrons of The Bpathouse, were
locked into The Boathouse for like an hour.

I believe it was -- there was a big
article in the paper that sdmethiné like 41
businesses went out of business in that’26—mbnth
period of time. And that was a very huge,
successful —- it was hindsight is 20/20 and bad
luék. But that is probably one of the most popular
roéds. That building —-— that property is probably

worth 6.5- to $7 milliqn now.
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-

Q. And this Lake Julian property, again
that'é near Asheville, North Carolina?

A. That is in Asheville, North Carolina.

Q. How long did that obstruction last?

A. - About 26 months.

. And so it opened. And I gave -- Chip
Robinscn had said, Richard, if this thing is not
making money, we're not breaking even, you have to
promise me you'll close it.

: And that was in 2007 July is when I
think they finished. And in 2008, July of 2008 we
were short-a little less than SlO0,000 of a loss.
And so we decided to go through the 4th of July.
We shut down of July 5th. |

Q.- bf what year?

A, 2008. . |

.Apd then within a month the whole
economy fell épartgf And that wés a whole impact
for all of the reétaurants too. But, certainly,
that the end for Lake Julian. At that time, that
restaurant was probably worth -- it was put on the
market for $3.5 miilion.u And we ended up -- we
owed I think about 112 on the whole thing,
including the éroperty place that we paid for.

That was FF&E primarily. And we had to take, I-
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think, 300,000 to the closing. It was terfible.'
Two years earlier it was on the market
for 4 — over $4 million, if I remember.

Q. You eluded to this, I think --

THE COURT: You said it sold for
$300,000. )

THE WITNESS: No, Ybur Honor; I'm
sorry. It sold for 1.2 —— I thipk.it was 1.2. I
mean, I could get the records. We had to take
300,000 to thé closing. The attorney's fees and
everything else, some accrued interest and such.
So it was a horrible bath.
BY MR. BARR:

0. And I think you made socme reference,
perhaps just only in passing, but lét's talk about
it. Is this right about the time of the national
economic recession? o _

A. Yes. And that impacted all 6f the

restaurants that Were still left. I mean, for two

to three years. The recessiocn was not —-— you know,

it's like none of us, in my generation, had ever
seen. |

Q. And so after the succession of these
catastrophes that you have now enumerated to Judge

Newman, were there any others?
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A. Well, I just -- before I finish on the
recession, what I would like to say, you know, in
this clan of the courthouse and some improper and

some proper. But you do the best that you can with

what you got. 2And I'm just trying to save

everything. I was juggling and Jjuggling.

But these banks became -- I mean, it
was like predatory. I mean, they wanted to change
everything. Meaning, it was no longer, you know,
you can be late on this or that. They wanted notes
paid down. They wanted the ratios. And as we all
know, the banking regulations changed quite a bit.
So that didn't help either. The Federal
regulations and the mood of the bank.

0. Okay. But were there any other issues
that impacted the restaurants?

A. .Well, I had touched on started The
Boathouse on Ellis Creek.

Q. And that's across the river on James
Island?

A. And it}is an amazing piece of property.
And so I built that Boathouse in a very short
period of time. It opened in February of 2009.
The worst economic times that you caﬁ have.

And yet we opened and basically blew
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the doors off. I mean, literally I think that's

why it bﬁrhedL We still had construction work
going on. It burned so quickly after the fire —~ I
mean, after the opening.

Q. .How long after the opening did the
restaurant burn down?

A. Well, someone can look up a newspaper
article. It was 16 or 17 days.

Q. Less than 30 days?

A. Yes, it was less than 30 days.

And what happened is -—

Q. . As an aside, now we're in 2019. That
fire was in March of '09, I think?

A. Yeah, that sounds right.

Q. So we're now 10 years from that. Have
you since reopened a restaurant at that location?

A. Yes. It's called Ellis Creek Fish
Camp. And that was a mess for lots of reasons.
It's now doing well. |

Q. So what was the net result, Mr. Stoney,
of these many, what I would call, catastrophes on
this organization that you formed and all the
entities that you formed?

A. Wéil, by 2010, I was in about as bad of

financial shape as I had ever been in. I felt like
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about everything that could go wrong went wrong.

On top of that, it's been a very

personal journey. My wife at the time, Lori,

basically —-- we separated about alyear and a half.

~ I thought we'd be together. So after the fire,

within two to three weeks, she said the marriage
was over. And that was certainly a big impact.

Q. Had this busiﬁess_plan that you've
described for Judge Newman with the nine or so
entities managed by Crew Carolina, had that been
successfully implemented? That is, had these
catastrophes had not occurred, how would that
business plan have benefited The Boathouse at
Bréach Inlet?

A. Well, in a multitude of ways. I mean,
not just from cost savings, but the whole goal, to
be honest -- as I saild from the beginning, I mean
my goal was to take The Boathouse as an action
together. And we actually talked to somebody about
doing that, even when they weren't performing at
the level to see what we could get for them..

| Bécause selling three to four
Boathouses as a brand,'not only are you selling
those entities or those physical prqduct, but

you're also selling something that's been created
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to the public which haé enormous value, as far as,
you know, markefability and such.

Q. - Now, if I may change the subject matter
of the questioning. Who were your major —- perhaps
who ére your major food suppliers for The Boathouse
at Breach Inlet?

A. Well, as Laurence testified to
yesterday, he seems to learned based on all the
bars that he was taking at me over a multitude of
years. It wasn't just a year. Always these little
jabs, which I find so interesting.

And let me answer the question. Our
maj&r supplier were Sysco, Crosby's and Limehouse.
Limehouse is huge. They are the biggest produce

purveyor in the area.

Q. And Limehouse Produce is a local food
purveyor?

A. And they are very close friends of
Laurence. |

Q.. And U.S. Food and Sysco are more
national?

A. - They're huge.

Q. And -Crosby's is a local seafood; is
that right? v

A. Yes. And wé had a gfeat relationship
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with Crosby's. At one time, they even said they
wanted to put our name Qh the side of their trucks
fhat we bought so much fresh fish. And we had a
great relationship with them. .

Even despite what Laurence attempted to
do, did I have —-- I have people coming and
apologizing to me and talking about what Laurence
vwas saying.

0. Well, what do you mean by what Laurence
attempted to say?

A, Agéin, he runs the gamut. I mean,
where Laurence held court -- not in this courtroom.
And I'm not trying to be cute in anyway indifferent
or coﬁdescending.'

But Laurence has a drinking problem.
Laurence goes to the Carolina Yacht Club three or
four times a week, I'm sure. And Laurence
continually holds court at the Yacht Club. I have
never been a member of the Yacht Club that goes to
the Yacht Club on a regular basis.

" In fact, the only time I've ever spent
any time at the Yacht Club, since I joined it,
relucténtly my father actuaily paid my initiation
fee. Bécéuée I consider it a place that's just not

my cup of tea. But out of respect for my father, I
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- joined. I've never been a major participant. But

my wife, who is Canadian, loves going there because
of the view and sits there. And she just ignores
all of the stuff that we both think is very
unpléasaht. It's just a gossip center.

Where Laurence goés in the back bar.
You got a yacht club where you have several
different functions and vantageé. But the back bar
is comprised of a bunch of people who are just
described honestly as gossips. They talk. They
drink just like a regular bar. It's something like
a neighborhood bar.

And it's not a week or two weeks that
goes by that scmebody doesn't come back and says
that Laurence has said about me. And that goes
back 20 years.

| Q. I think I was asking you about your
food suppliers.
A.l Well, I related that to Laurence. And
what Laurence was saying to the food suppliers.
Q. That's where I'm going. That's my

question, what did Laurence say to the food

suppliers?
a. Everything from they're not paying
their bills to, you know, -—- my understanding he

994



11
12
13
14
15
16
17

18

19
20
21
22
23

24
25

’

316

said to one, I wouldn't do business with him.

’

What's really interesting about what

Laurence said -- this is something the Judge can

take just judicial notice of —-- Laurence implied
that if there were wine and alcohol salesmen that
weren't going to do business with us because our
credit wasn't good or something to that effect. I
can't remember. There's a record.

But you have to pay. You can't -- it's

by law you have to pay. We've never had any

issue —-
Q. Yéu can't credit?
A, You can't credit.
Q. So let's go back to the subject. As

Laurence testified yesterday, he deals with many of

. the same food purveyors as you do; is that correct?

A. Not just food purveyors, but bankers
too.

Q. And so over the course of time, have
you had occasions to have conversaﬁions with
Laurence about what you testifying to now?

A. - At least 15 times, over 20 years.

Q. Tell Judge Newman what it was you said
to him and what he said back to you, with respect

to what -- partiéularly respect to the food
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purveyors?

A. I will just summarize it as it was
futile attempt to ask Laurence to not hurt The
Boathouse, to not hurt me. Why are you publishing
this? - Why are doing this in public? You know, why
don't you come directly to me? - What is the purpose
of this? And.it was like talking to, you know, a
brick wall. And that's the Laurence that I knew
before we reunited and became what I've said as
somewhat cordial.

Q: ) Did he deny to you --

A. No. |

Q. That he had --

A. No. ©No. And that kind of talk, no, I
did it. What you going to do about it?

Q. And what's your recoliection perhaps of
the last -- of those, I'll call them,
confrontations, I'll call, the timing of it?

A. Probably -- maybe in the hallway out
here as I'm walking by. I mean, I don't know,
we've been cordial for the most part. I méan,
that's Laurence. I don't know. But out there on
the street, I don't know, six months ago.

Q. Let me ask you about The Boathouse at

East Bay. You told Judge Newman that it opened in
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early 1999. It was the second of your restaurants?
A. That's correct. | “
Q. And . I think you testified that -- well,
maybe you haven't. Was that on land that you owned

or was 1t leased?

A. You mean the second one?

Q. East Bay?

A. No.

Q. Was it owned or was it leased?

A. It.was leaséd.

Q. And from whom was it leased?

A. Drew, D-R-E-W, whose mother and our

mother were very, very close. Two brothers, Jed
and Jeff. Jed being local and Jeff being in
business. I believe he worked for Walt Disney at
one time in a very high position. And Jed, who was
actually a client of mine for a years and was the
original owner of Arizona's.

Q. Tell Judge Newman, if you will, your
recollection of the circumstances under which
Laurence became a member at Boathouse of East Bay.

That would have'been'early?

A. Right.
Q. That was in 19 —-

A. At the time that Laurence was offered
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membership at The Boathouse at East Bay, the
relationship, while it was not- --- it was bumpy.

And Laurence was already -- I mean, I heard him
yesterday. And I wanted to get to this at some
point,  depending on when you ask the question about
the kitchen expansion. He got suspicipus of the
kitchen expansion. I don‘t digress. .

Q. Don't digress. Let's stick to —-

A. . What I'm trying to say is, you know,
the kitchen egpansion was early on before East Bay
opened, or actually right after East Bay opened.

So at that time —-- I think that was in 2000 was the
kitchen expansion.

So in 1999 when we had The Boathouse at
East Bay, it was my feeling that obviously I should
offer Laurence and any member of The Boathouse at
Breach Inlet, membership in The Boathouse at East
Bay, as well any other subsequent Boathouse.

That was my intent, Jjust to bring this
brand and to bring everybody in and hopefuliy be
happy together and move toward.

Q.l Okay. Well; I want to ask you
questions about what happened with respect to East
Bay. And you told Judge Newman that the restaurant

opened and it opened on leased land; correct?
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A. Yes.

Q. From the Drew family?

A. That's correct.:

Q. Did there come a time when some

friction began between the landlord and tenant,

between The Boathouse at East Bay and the Drew

family?
) " A. Yes.

Q. About how long after the opening of the
restaurant?

A. From basically day one. And so the

Court is very clear, I had great relationship with
Jed Drew. And I still have a great relationship
with Jed Drew. I do not care for his brother,
who's a know—it—all. And, basically, waé the older
brother and influenced Jed.

So we entered into a lease. At least
Laurehce was asked to be part of the lease. I
actually have it over there where there's a namé.
I've gét it in my briéfcase right now. He refused
to sign on the'lease.

So we entered into this lease. And
we're in this lease. And within months after
entering the lease, we knew we had big problems.

We had moisture under the building. We had odor
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problems.

We then had an engineer —-- we spent
probably, no exaggerating — hiring Walter Bundy,
who's a well-known construction lawyer, including
engineers. But we spent prébably over $200,000
over a period of two and half to three years,
trying to rectify the moisture problem.

Meanwhile, the landlord and the lease,
which to me was very clear —-— and I think if we
litigated the case, we would prevail through his
attorney, their attorney were saying they weren't
responsibile for any odors found.. They were
responsible for the foundation, but they consider
water under the building their responsibility. If
you go to a map ——

Q. Let me inferrupt you, please. I think
Laurence described the circumstances, at the time
that we're about to talk about it, as the tenant of
Boathouse at East Bay was about to lose the lease.
Had the relationship between the landlord and
tenant deteriorate?

A. Well, iet me finish this poiht. And I
apologize if I'm being too longwinded. Literally,
tidal water. Every day water comes and goes under

that building. Where Laurence's business is right
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now there's probably tidal water next to him;
There is water under that building every day.

So’we didn't know that. And so we're
dealing with that; Meanwhile, Laurence is
criticizing me and my brother for these expenses
and whatever. Ted is helping, not getting paid a
dime to help with resolving what was an ongoing
issues.

The customers were talking about the

~odor. The floors are buckling. And the landlord

is saying they're not responsible.

~So litigation to —-- during the
litigation, they -- there was a period where we
were not -- thefe was another five-year period,
about a year away. They're talking about -- it .was

clear they were not doing anything to renegotiate
with us. 2And we called them on it. "And we were
prevailing. They were —-- I think they were really
worried about the litigation.

| I wanted it over, because I considered
Jed a friend. And I didn't like how ugly things
were getting. A

But what happened is, Ted and T looked

at it. . There's a mémq of 2000 -- and I forget.

I've got'it over there -- where I sent to Laurence
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and Beverly, my sister, and Michael Mdlonf,
about -- I think it's 2007.

But in that document, I referenced what
we did, Ted and I found important. That was
because there was no choicep It was fold this
business, which we still,. despite having the loss
of Patrick and all that happened, felt like we
could at some point move forwafd and pull out.

Otherwise, we'd be stuck with
cbntinuing the business in its capacity and not
knowing what that fair market value would be when
we went to the end of that next five-year period.

So what happened is we —-- and Teddy was
very reluctant. Dave was the only one taking
crédit at the time. Certainiy not me -— to enter
into any purchase of that property. And he did.
And he did it because he's an honorable guy. He
thought it was a very, very precarious slope. He
said, I don't think it's worth the kind of money.

Q. So you began negotiations with Drews
about buying -

A.:- We were literally in contract
negotiatiohs, yes.

Q. Were the members aware of that?

A. I'm sure they were.
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Q. The LLC members?

AL I'm absolutely sure. Obviously,
Laﬁrence was aware because he's talking to the
Drews, he's talking to lawyers. He knows we're in
litigation. And the only reason that.was --

¢. And what happened -

A. The lawyer called me ﬁo say, you know,
your cousin is.trying to buy‘this building.

Q. All right. So their lawyer called you
and said, your cousin is trying to buy the
building?

A. Their lawyer'calied me and said, I want
you to know they're trying to buy the building. I
was shocked.

Q. Did you have a conversation with
Laurence about that?

A. ‘I don't know when I called him, but I
know I did have a conversation.

Q. = Describe that conversation.

A. Pretty much what he said under oath
vesterday, he thought it was a good business deal
and he whatever. I know what he was trying to do,
he was going to try to take the building from us,
in retrospect we probably would have been far

better off. I thought it was a terrible thing to
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do to the membership.

Q. - Did you and Ted end up buying the
building?

A, We did. And as a fesult of Laurence
interfering, Ted reminded me -- or some notation.
I forgot how much. We spent -- we ended up péyihg
100- to $200,000 more for the building. Because
the Drews say, if you don't do it, they're going to
buy it. And I ﬁhink Bill Craig is the one that
broﬁght some sensibility to the two Drew brothers.

0. Richard, do you believe that it is
reasonably practical to continue the operation of
The Boathouse at-Breach.Inlet with Laurence
continuing as a member?

MR. MCQUILLIN: Objection, Your Honor.

THE WITNESS: Absolutely not. And I
believe that —-

THE COURT: Hold on. Mr. McQuillin.

MR. MCQUILLIN: The question calls for

a legal determination. That's a decision which

" Your Honor needs to make it, whether or not it's

‘reasonably practical to carry on a business under

the LLC disassociation or expulsion statute. Based
on the way the question is worded, it's a leading

question and it calls for a legal conclusion.
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MR. BARR: It's not a legal conclusion.
It's a factual one. The statute uses the phrase.
But the Court has to find whether the facts support
it. And certainly the subjective feelings of the
members Q:~participants involved with that. I
think Laurence yesterday said, he didn't think it
was reasonably practical.

Sc may I continue the question?

THE COURT: Yes. Overrule the
objection.
BY MR. BARR:

Q. Do you believe it 1s reasonably
practical to continue the operation The Boathouse
at Breach Inlet with Laurence Stoney as a member?

A. Forward in-time, I absolutely do not.
And Laurence cbviously agreed yesterday.

Q. Is it feasible to keep the LLC
operating while he's a member?

A. No.

Q. Mr. Stoney, did you formulate the
business plan that you described to Judge Newman,
that you formulated at the beginning of all this --
did you formulate it with the intent that it would
fail? |

A. Absolutely not. I would never fail
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anything in my life.
' 0. . Did you formulate it with the intent to
cheat or deceive other persons?

A. Absqlutely not. I've never even stolen

a piece of bubble gum. And to my detriment, I

- think, the record ih many ways shows what we've

attempted to do, including my brother and I trying
to rescue East Bay. We never even faised the rent.

You know, I wfbte a letter to these
guys about the rent once we took it over. We were
eating about $3,000 a month in rent for a period of
time. And Laurence was accusing us because we were
able to at least offset some of the losses.

Laurence testified -- not testified.
Laurence questioned Ted and I about the money that
we were able to negotiate with Pratt Thomas and-
Dixon Hughes for rent.

0. And for parking?

A. Yes. And it was abaut 3.5- to $4,000 a
month that they paid for parking, which still put
us at a shortfall. What I did do right then in
this memo, which I have sitting right over there
and said, once this goes to fair market value,
we'll have to adjust it. Because the Drews would

have adjusted it higher.' And even the leases that
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I have been involved in, even The Boathouse at

Breach Inlet, I've never tried to make a penny off

of these.

_ Q. Did you formulate the business plan and
implement itlwith the intent that all the membérs
would benefit? | |

A Absolutely.

Q. Why waé Laurence not -- well, -let me
ask about -- the first LLC was Breach Inlet, the
second was East Bay, and the third was Lake Julian;
is that right?

A. That's correct.

Q. Why was he not invited to participate

in Lake Julian?

A. Well, he wasn't happy about it. And we
talked about it. It wasn't a rude conversation. I
just said, Laurence, just based 6n.what‘s happened,
I think it's best that --

Q. Did you conclude tﬁgt it was not
reasonably practical at that time -~

A. Abéolutely.

Q. -~ for Laurence to participate in the
next LLC?

A. vIt would have been a disaster. Even if

. everything had gone>beautifully,
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MR. BARR: Thank you. Please answer
questions of counsel.
THE COURT: »Yes, sSir.
CROSS-EXAMINATION
BY MR. MCQUILLIN: |

Q. Good afternoon, again, Mr. Stoney.
When Lake Julian and Asheville closed, that amount
was written off, the due to/due from Crew's books;
correct, sir?

A. You know, Mac, there's been so much
between Chip Robinson énd Jamie. I defer to what
they said. I don't know how it was done. I
honestly don't.

Q. The due to/due from Carolina's
Restaurant, Lake Julian, and all of your other
failed restaurants is not on the balance sheet for
Crew Carolina. Does that refresh your
recolleétion,;sir?

MR. BARR: Would you show me thé top of
that? That's Exhibit 2172
MR. MCQUILLIN: Yes.
BY MR. MCQUILLIN:
Q. So are you telling me that you're not

aware of whether or not Crew Carolina wrote off the

due tos/due froms for Lake Julian or Carolina's?
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A. I'm telling'that I would defer to the
accountants. So I don't split hairs with you. As
you asked the question,'I khow the figure of 41,
whatever, and the due tos/and due froms is in
there. And I assume that The Breach Inletr——
excuse me The Boathouse at Lake Julian is in there.

0. fhis is the Crew Carolina balance
sheet, sir. 'This wduld show any sort of due to/due
from.

Bere, if you look, sir, we'll go
through the whole document. It's the Crew Carolina
balance sheet. This shows all of the assets and
liabilities to the company. There's one to Tommy
Westfield, the one that we're all here about today,
The Boathouse at Breach Inlet. There's Carolina's
that shows that it's 2000. But Carolina's is still.

on there; correct, sir?

A. It says minus 2000.

0. But Lake Julian is not on here is it, .
sir?

A. I don't see Lake Julian.

Q. It's not on the last page either; is
it, sir?

A. Well, that's the ownerﬂs'equities.

0. My point is, sir, as the.sole owner and
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sole member of Crew Carolina, you wrote off the due
to/due from.Lake Julian amount; correct? It's not
on the books, sir?

AL And I'm going to say for the third
time, I defer to thé accountanfs. I don't know how
that was handled. |

Q. You didn't make any collection efforts,
as the manager of Crew Carolina, to collect those
amounts; did you, sir? |

A. \Repeat the question.

Q. You're the owner and sole owner and
manager of Crew Carolina. Did you make any
collection efforts at all to collect the monies
that The Boathouse had provided to CreW? In other
words, when Crew -- when Lake Julian'went under,
did Crew Carolina bring a lawsuit to get the money
back from Lake Julian?

A. No. Crew Carolina did not bfing -

Q. Because you were involved with Lake
Julian; correct, sir? That would have hurt you if
you did that? So instead'you just wrote it off the
books?

A. That's'your_assumptions running off the
books. I'm sure it's in here. I'm absolutely

certain that it is part of what Hallerbach has
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looked at and what Chip‘festified to, and Jamie
testified to. |

Q. Well, your lawyer asked you some
questions acting like there would be corresponding

due tos/due froms in the amounts that went out in

- these other restaurants. But it's not on the

balance sheet; is it, sir?

A. Mac, you know, I don't know how else to
say it. I'm going to look at the judge right now
and say I really don't know. What I believed is
one thing that found incredibly revealing about all
this is you spent 500 hours and whatever $80, 000
I'm sure is unbillable, maybe $100,000 by now with
Hallerbach. And he said there's no attempt to kill
anything blah, blah, blah. We've been
straightforward. Jarvis testified to that.

It was all there in the books. But I'm
not going to try to answer specific questions to
which I really don't feel comfortable, not know the.
answer. i know that there's been no attempt to
conceal anything.

0. Let's look at Plaintiff's Exhibit
Number 7 to our trial. You will see on 2010'tax
return that at leasf The Boathouse owes $361, 000

debt, meaning those were written off the books;
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correct, sir?

A. I'm sorry, which tax return is this?
Q. This Plaintiffs' Exhibit 772
A. Hold on. You're moving it so fast I

can't see it.

Q. Do you recall Mr. Stabler testifying
that there was forgiveness of debt, written off The
Boathouse's books?

I'l1l move on, Mr. Stoney. And I'll end

- with this question. You talked about this Chart

House and this fancy restaurant in Malibu -~-—

Al Whoa, whoa, whoa —--

Q. Let me finish my question, sir.

You talked about the Chart House, the
restaurant in Malibu. Do you know whether the
managers of those restaurant took over $4 million
to support other restaurants that they were
personally involved in and didn't have ownership or
for personal matters?

A. I actually would be surprised. The
Charter House, which I know also has all sorts of
financial issues. I would not be surprised if the
Charter House did not operate and much the same,
that we did with an account and there was money

moved - from place to place.
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As far as far as the other two that you

just asked, which are reeled, which you described

~that are fancy. They're not fancy. If you Google

them, they're much like -- they're much like --
tﬁey're much less sophisticated than The Boathouse.
They're more of a fish shack-type places.
| And I have no idea what they'&e done,
nor would you except -- or I hope the Judge would
not want me to expect to speculate what they may
have done. I stand by what's happened here. And
that's my answer.
THE COURT: Yes, sir.
vMR. BARR: - I have no more questions.
THE COURT: Okay. Thank you.
MR. BARR: We have a potential final
witness that will be very brief.
THE COURT: ~That's e relative term, but
go ahead.
MR. BARR: I agree with that. Famous
last words. | ‘
THE COURT: We are pretty close for
b:eaking for lunch.
MR. BARR: That's what I was going to
ask. Do you want to do that now? :

THE COURT: Let's just break until
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2:00.

(A lunch recess was taken.)

THE COURT: I have a question for
Mr. Stoney. And you can answer it from there.
These entries‘saying due to and due from, what does
all that mean to you?

THE WITNESS: Your Honor,'I, again,

"~ defer to the accountants. That's how it was set

up, set up back in 1999 when Crew Carolina came
into existence. Basically, what Dennis said is due
to/due from. So from one entity to the next.

THE COURT: Okay. And I've been arocund
a long time. How old are you.

THE WITNESS: I just turned 68.

THE COURT: So I'm due to, due from.
Of course, I haven't dealt with multiple
restaurants and all that. But what does that mean?

THE WITNESS: Well, I know that Bobby
Pearlman was diécussed —- involved in that. Our
CPA was involved in that. I think Dixon Hughes.
It's a fairly —— I'm surprised he didn't answer as
he did. But I certainly don't represent to this
Court anything that I don't know of. That's what I
just told Your Honor. It was appropriate process

that was properly banking that was done at least as
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early as 2000. Aﬁd blessed our accounts every
single year. Dennis Jarvis never took issue with -
it.
THE COURT:- All right. Mr. Barr, any
questions based on the Court's question?
‘MR. BARR: I can't think of any.

THE COURT: Mr. McQuillin, any

questions?
MR. MCQUILLIN: No, Your Honor.
- THE COURT: All right. Very good.
Your next witness.
MR. BARR: We call Ted Stoney, Your
Honor.

THE COURT: You're still under oath.

No. He's still under oath. You're
still under oath from yesterday.

THE WITNESS: Yes, sir.

MR. MCQUILLIN: Your Honor, we would
object to this document.

MR. BARR: I haven't said anything Yet.

Your Honor, for the_record,’I just
handed Counsel a document that I would intend to
examine Ted Stoney about it. It's an e-mail chain
from Richard Stbney'to Laurence Stoney June 23rd,

2010. Richard then forwarded to this witness, Ted

1015



N SR

[o < e A &1

10
11
12
13
14
15
16
17
18

19

20
21
- 22
23
24
25

337

Stoney, on June 24th, 2010. 1I'll represent to the
Court and Counsel that this was always an exhibit. .

MR. MCQUILLIN: Your Honor, my |
objection goes more to the fact thatvevery exhibit
they have used in this case was not premarked, -
despitevthe-Court's instructions, and despite us
meeting with Counsel to gb through that. ‘It's been
a surprise game from day one in this case.

So I don't necessarily have a problem

with the exhibit. It's just the surprise nature of

.it not being premarked and foliowing procedure and

stuff.

| THE COURT: All right.
DIRECT EXAMINATION

BY MR. BARR:

Q. Mr. Stoney, you've been previously
sworn and testified. Of course, you're still under
oath.

How would you characterize the
relationship between your brother, ﬁiChard, and

cousin, Laurence?

A. Currently, it's about as bad as you
could get.

Q. How about coming up over the years?

A. Over the years, there are fivexStoney
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boys. We were all within four years of each other.
So we grew up attending family functions together;
We would meet af our grandparent's, our Stohey' |
grandparent's every Christmas Eve to exchange
presents. We spent a lot of time out in the
country place for dinner after church on Suhday and
fhat type of thing. It was your typical American
family.

Q. * And then before the three of you were
in the courthouse -- well, is your cousin, Randall
Stoney, a lawyer in Charleston; correct?

A. That's correct.

Q. Have you had occasion to have
conversations with Lawrence, since the formation --
Laurence Stoney, since the formation of The
Boathouse at Breach Inlet relating to Laurence's
distributions?

A. On several occasions he's. talked about
distributions.

Q. And in what manner? In what way?

A. In the fact that the distributions had
slowed down and diminished the amounts aré cutoff
completely. And he was always upset that he was
not getting proper distributions or claimed not to

have proper distributions. He claimed about having
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to pay taxes on distributions, that type of thing.
He claimed that monies were being
diverted from The Boathouse at Breach Inlet, to pay

for other entities, even though he was involved in

- . one of the entities that benefited greatly from

thaf relationship.

Q. Have you had conversation with
Laurence, with respect to Richard, that you would
consider to be threatening? |

A. I have.

Q. And can you remember —— well, let me
get the exhibit marked that Counsel just ad?ressed.

MR. BARR: What's our next number?
@THE COURT REPORTER: 20.
MR. BARR: TIs that okay?
THE COURT: Yes, sir.
BY MR. BARR:

0. We've marked as Exhibit 20, Mr. Stoney,
an e-mail. And let me just hand it to you and ask
you 1f you've see seen it before? |

A. Yes, I've seen this before.

Q. According to the record, what does the
top header refer to?

A. It says, from Ted Stoney, my e-mail

address, to Capers Barr.
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Q. And what is the date of date?

A, Octobér,28th; 2015.

Q. All right. Ahd what is the nexf one
down below? ‘

A. This is'from my brother, Richard, to me
on June 24th, 2010.
| Q. And the one below that?

A. And the one below that is from Richard

to Laurence on Wednesday, June 23rd, 2010. And all

© of them's subject is Breach distribution.

Q. And so is this an e-mail that you
forwarded to me when you were forwarding things
that you found related to this case?

A. That is correct.

MR. BARR: ’I would offer Exhibiﬁ 20.

THE COURT: Any ébjection? '

MR. MCQUILLIN: Let me see it again. I
hadn't seen it.

THE COURT: I didn't hear what
Mr. Stoney said. What it is?

MR. MCQUILLIN: Your Honor, it's an
e-mail --

MR. BARR: It's an e-mail that he
forwarded to me, that He had collected as he was

collecting e-mails. The substance of these e-mails
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are from -- let me see if I can get it straight.
The first e-mail would be from Richard to Laurence.
And then Richard is forwarded that same e-mail to

Ted. And the date is in 2010. It's dated in 2010.

And I'1ll get into the details.

THE COURT: Okay.

MR. BARR: And it was actually -- I

- think it was Exhibit 2 in the standing trial, for

the record.

MR. MCQUILLIN: No objection, Judge.

THE COURT: All right. It's admitted.

(Defendants' Exhibit Number 20 was
admitted into evidence.)

BY MR. BARR:

Q. ‘Let me hand it to you. And I'll.get a
copy of it. This one has writing on it. And I'm
going to take the one without writing and put it on
the screen.

So the first e-mail in this chain is
from Richard to Laurence Stoney dated 2010, subject:
Breach Inlet. Do you remember receiving this, Ted?

A. Yes, sir.
Q. And you see that the date of the e-mail
from Richafd to Laurence is June 23rd, 2010 at

9:35 p.m. And then it looks like the next day,
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June 24th in the morning at 10:12 Richard forward
today to you; correct?

A. "That's correct.

Q. And as you said earlier, you sent it to
me in 2015; right, after this suit was filed?

A. That is correct.

Q. Now, getting down to the'substance of
it, I'd like to invite your attention to paragraph
that I.héve ~-— I'm pointing to with my pen here,
which reads, we Jjust need a number. - Ted, said true
to pass conducf. You were abraéive and threatened
litigation. Contrary to what you believe, I am
working with all my creditors and day by day things
are improving.

Do you recall whether, in the days
leading up to these e-mail, you would have had a
conversation with Laurence that you would have
relayed to Laurence?

A. I am sure it was the veryvday before.
Because this is how these situations worked. I
would usually bump into Laurence at the back bar of
the Carolina Yacht Club. |

I had a dear friend, who I would
sometimes méet there that would have a drink.

Because we just did not see each other that much
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and we loved each other.

And so I.would occasionally go down to
the Yacht Club. And sometimos when I went to the
Yacht Club I would bump into Laurence. And
Laurence usually always had some kind of discussion
regarding Richard and The Boathouse in the back bar
of the Yacht Club. And it was always in a negative
context. | |

And in this particular instance it was
concerning distributions and the fact that he was
not getting distributions, and that The Boathouse

at Breach Inlet was subsidizing some of the other

entities.

Q. And this is in 20107

A. Yes.

Q. Now, again, this is Richard to
Laurence; But he also says —-- Richard says,
contrary to what you believe -- and this is written
to Laurence - I am working well with all of my_

creditors. And day and day things are improving.

. Do you recall whether, in the context
of Exhibit 20, and the conversation between you and
Laurence there was any discussion about the
purveyors?

A. That is correct. I mean, he was always
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badmouthing;Richard and the restaurants. He was
talking ébbut the fact that they were on a cash
basis, becaqse they. had not -- we're slow in paying -
bills, I tﬁipk is the term he used.

0. Do you recall him mentioning any
particular’ food purveyor?

A, Limehouse Produce, in particular, is

‘the one that I remember. Because he had an ongoing

relationship with, I think, Andrea of Limehouse.

0. Do™ you recall any other conversations
with Laurence_ét the back bar -- strike that. Do
you recall a conversation with Laurence at the back
bar at thg time supposedly associated with the
filing>§f this lawsuit?

A. | I remember that one quite vividly,
because I was personally shaking after the
confrontatién.

Q. So that would have been in the year

that the case was filed?

A. It was shortly before the case was
filed.

Q. 20157

A. Yes, sir.

Q. Tell the Court about that.

A. I went back to the back bar to meet my
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friend. And I walked in and Laurence was on his
perch at the bar. We exchanged pleasantries and
started talking a little bit.

He told me that his son was wbrking for
a bridge companyain Kings Bay, Georgia and making
$90,000 a year. I remember that distinctly. And
then on a dime he turned.. And he turned to me and
put his finger right in my chest. And he says,
you're not very neighborly, .you're not being very
neighborly. I said what do you mean, Laurence? He
said, weil, you dug a ditch across the 01ld Kingé
Highway. And that's a road that runs through
Kensington. . It used to be the 0ld Colonial Road.
But, éomehow or another, we started calling it
Kings Highway.

And the reason I put that ditch there
was because he or his employees had no regard as to
tearing up that rocad. That road went right by a
duck pond. And I spent considerably money making.
So he would drive bulldozers and track hoes aﬁd
tractors across the property all the time,
irregardless of the weather. No consideration of
tearing up the road.

He had a fellow that worked for him

named Willy Butts. During deer season, Laurence
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was in a deer stand. And Willy goes driving by

" with one piece of machinery. And he flipped him

the bird. That's how much respect they have for
anybody.

Another time Willie Butts drove right
through my front lawn. It was very'wet. Trenched
the whéle thing up, tore it up.

So I put this road -- and, by the way,
the ditch was on my brother's and my property, not
Laurence's property. I was sure to not.put it on
his property.

Q. Let's set the stage. This is on a
property that you call Kensington?

A. Correct. And unfortunately --

Q. Let me help the record and the Court.
As I understand it, there are three tracks up
there, three pieces of land?

A. Correct.

Q. And you and Richard own the middle
part? »

MR. MCQUILLIN: Objection, Your Honor.
He's leading the witness. |
BY MR. BARR:

Q. Okay. Which one do you and Richard

own? Of the three tracks, which one do you own?
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A. The middle one.
" Q. And who owns the one, if you're lodking
at a plat, to the left?

A. Well, if you were looking at the plat,

it depends on which way the plat waé turned. If

you're looking at the plat and the river is at the
top of the plat -- |

0. Well, let's put the river at top.

A. .The river is at the bottom of the plat.
Laurence's section would be oﬁ the left. Randall's
section would be on the right. And, unfortunately,
for Richard and I, are sections are in between.

Q. So this road you're talking about runs.
between the left and right ﬁracks through the
middle one? .

A. Correct.

Q. Well, why don't we go on then about the
conversation in the Yacht Club. ‘

THE COURT: Explain the road toc me one
more time. ' |
MR. BARR: Beg your pardon?

THE COURT: Explain where the road

runs.

THE WITNESS: The property, Your Honor,

is 675 acres. And it was divided up, I think,
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shortly after.Hugo, because it belonged to my
grandfather. And he had three sons. So it's -
divided into three tracks. We tried to divide it -
as fairly as we possibly could.

Randall's section was aﬁaproximately 225
acres. My brother and I.received 225 acres. And
then Laurence's section was a little bit bigger,
because it had some.ricefield acreagé that the bank
was broken on. And I don't know the exact number
of that amount of acreagelthere or Laurence;s exact
acreage. But it's larger than Randall's section
and my brother's and myself.

And this is just an old dirt road that
traversed the entire three properties.

THE COURT: All right. Thank you.

BY MR. BARR:

Q. But to get the left track to the right
track, you'd have to go through?

A. Go through the middle track, yes, sir.

Q. I think you might have told me -- is it
correct that what you call the 0ld Kings Highway,
did it use to have the old posts on it?
_ | A. They called it the road to Callie or
Sométhing like that. It had granite mileage

markers.
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MR. BARR: Anything furthér, Your
Honor?
THE COURT:‘ No.
BY MR. BARR:
Q. So going back to the conversation at
the Yécht Club, did Randall -- did Laurence talk to

you about anything else in that conversation, the

‘one that you said he struck his finger in his

chest?

A. Yes, he did. He brought up the same
stuff that he brings up every time, you know, that
my bfother Richard was stealing from him, that, you
know, he had been taking money from The Boathouse
at Breach Inlet to support the other restaurants.

He's just very, very unpleasant to be
around. And I took it as being very intimidating.
And I will never forget the words -- those last few
words to me were, I'm going to get Richard. I'm
going to turn his world upside down.

0. Now, I.think when you testified
yesterday —-

MR. -MCQUILLIN: This is a conversation
after ﬁe filed the lawsuit; is that what he's
talking ébout?

THE WITNESS: No, sir. This was
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before.

MR. MCQUILLIN: Right before he filed .

~ the lawsuit2~

THE:WITNESS: About a month or six
weeks before, within that time period.
BY MR. BARR:

Q. - ‘Now, you testified yesterday and I
don't hear vefy well, as everybody can tell by now.
Dé you, Ted Stoney, sdpport or oppose this lawsuit?

A. i oppose it.

Q. And as trustee for Richard Stoney, Jr.
Have you consulted with your ward or beneficiary
about it?

A. I have.

Q. .Do you oppose it or support it?

A. - Oppose it.

Q.  Did Laurence, in the many conversations
he had with you, did he ever complain about not

getting access to the books?

A. Never.
Q. What was his complaint?
A. His complaint was solely that he wasn't

getting money.
Q. After.The Boathouse at East Bay was

formed and after the episode that you heard Richard
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testify about with respect to the purchase cf the
land at East Bay, was Laurence ever invited to
participate in any of the other restaurant
operations?

A. As Richard stated earlier, his
intention was to allowvthe original investigators
to continue participating in the restaurants as he
built his plan portfolio.

Unfortunately, by the time the next
restaurant, which was The Boathouse on Lake Julian
in Asheville, Laurence was already a such
antagonistic and disruptive member to two existing
LILCs, that he was -- he wanted to, but he was not
invited to participate in Lake Julian.

Q. Do you believe that it is reasonably
practical to continue the operation Thé Boathouse
at Breach Inlet with Laurence Stoney as a member?

A. Absolutely not.

MR; BARR: Thank you. Let me confer
with my client first.

Nothing further.

| CROSS-EXAMINATION
BY MR. MCQUILLIN:
0. Doeé Laurence Stoney have a éon?

A. He does.
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Q. What's his son's name?
A He's Laurence Stoney, jr. I think -- or

the III, but they call him LO.
0. They call him LO?
A. Yes, sir.

Q. My client is Laurence Stoney, Jr. And

-do you see his e-mail address? His e-mail address

is stoney€@colemanmarine.com and
sales@colemanmarine.com; correct?

A. Correct.

Q. Have you ever communicated with my
client through the losIII@aocl.com?

A. I don't know.

Q. I1'l]l represent to you that my client's
son's e-mail that he used when he was at the |
Charleston day school back in 3rd or 4th grade.
That has not been an active e-mail for years. At
the time of this Laurence Stoney, III would have
been 19 years old; correct, sir?

MR. BARR:: ijection, Your Honor.
Counsel is testifying. He says, he's
representing —-- or he's testifying that the e-mail

address is wrong. Certainly Laurence can testify

THE COURT: Sustained.
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Bf MR. MCQUILLIN:

.Q. Do yéu.know whether or not that‘e—mail
address on that screen is, in fact, my client's
e-mail's address?

A. I do not.

Q. But my client's name, you acknowledge
1s Laurence Stoney, Jr.; correct?

A. Correct.

Q. And his son's name is Laufence 0.
Stoney, III; correct?

A. Yes.

Q. Or LOSIII; is that correct?

A. That's.correct.

Q. Just so you can see. When your brother

e-mailed my client and actually wanted to get

e-mails, he sent them to Stoney Coleman Marine;

correct?
A. No, I don't see that.
Q. Look down here at the bottom.
A.. Oh, yeah.
Q. Stoney Coleman Marine. And it's

richard@crewcarolina.com communicated with my

client, Laurence Stoney.

My point is, sir, you can't say whether

or not my client received that e-mail; correct?
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~MR. BARR: Your Honor, Counsel may be
confused. The e-mail that was addressed to L.0S,
III was not from Ted. It was from Richard.

MR. MCQUILLIN: I understaﬁd. I'm just
asking him about the e-mail address.
BY MR. MCQUILLIN:

Q. In your testimony, you said it was sent
to Laurence. You don't know whether or not it was
sent to my client or whether my client received it;
do you, sir?

A. I do not. Because I did not realize
that the wrong e-mail address was on here. For
some reason, i1t was a mistake in e-mail address.

Q. | Thank you, sir. All right.

Back in 2009, when my client, was what
you as antagonistic and disruptive, that Richard

wouldn't Laurence be apart of Lake Julian; is that

correct?

A. That's correct. I think it was earlier
than that. |

Q. Even earlier than that, okay.

But for all of those years, he's been

my client has been a member of The Boathouse at

" Breach Inlet; correct?

A. Yes.
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Q. .And that entity has coﬁtinued to
operate; correct?

A. Correct.

Q.' And it's continued to carry on through
Crew; correct?

A. Correct.

Q. And you heard your brother's testimony
that The Boathouse at Breach Inlet stand to have a
very successful year next year; correct?

A. Correct.

Q. The Boathouse at Breach Inlet has
carried on and made money and made a profit, even
during the pendency of this litigation, while my
client was a member; correct, sir? |

A. Yes, sir.

Q. The last part of this e-mail that you
were asked about from 2010 Richard stated, I have
been working well with all of my créditors and day
by day things are improving. Do you remember thaf?

A. Yes, sir. .

Q. Sir, do you ?ecall in your deposition
when I asked you about an e-mail that you senﬁ to

your brother, Richard, in 2014 and said, I'm about

"at my wits end in dealing with these loans that you

stuck me with. It's the same BS every month. Do
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you remember Writing that to your brother?

A. Yes.

Q. You remember us talking about that;
correct?

A. I don't consider him a vendor or
somebody that would reflect bad, you know —-- I

don't consider myself the same category as

Limehouse Produce or Bankers or purveyors.

0.  I'm not asking you that.
A. Okay.
0. But you went on to say, that you have

beén more than patient your brother and tried your
best not to pressure him, much to your detriment.
But I realize more and more each day how much you
have negatively effected mine and Paula's life?
That's your wife; correct?

A. That's correct.

Q. And you remember wfiting that; don't
you, sir?

A. Yes.

Q. And you said, it might be a little

.easier to be sympathetic with 'your plan, if you had

not traveled to Europe for three weeks, México for
a week, and continued to own horses, be able to

send Croft to camp for $1,000 a week, maintain a
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swimming pool, et cetera. You said that; correct?
A. I'm not sure if I said $1,000 a week.
I don't know if I would have known that.

Well, I'm not sure,'because it's

Ablurred out. - But whatever it, yes.

Q; You say, it might be a little easiervto
be sympathetic to your plan if you had not traveled
to Europe for‘weeké, Mexico for a week, and to be
able to own horses and be able to»seﬁd Croft to
camp at something $1,000, maintaining a pool, et
cetera; correct?

A, Yes.

Q. And you said, it's really offensive
when you say that these things don't cost money?
Getting rid of all your horses would be the first
order of business? That's what you told your
brother; correct? |

A. Correct. And he was getting rid of
some horses.

MR. MCQUILLIN: Thank you, Judge.

' THE COURT: Sir, what's your
understanding of the due to/due from? Whét does
that méan to these financial papers?

THE WITNESS: I'm not an accountant.

I'm a simple guy. I was a real estate for
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40 years. When I had my properties, I was so
simple that I set up a separate checking account
for each one.

But as I understand it in the
restaurant business, there is definitely an economy'
of scale. You get discounts. You also.ggt |
incentives. And sometimes even cash awards if you
buy a certain amouﬁt of 'food.

So it's my understanding that this was
an accounting thing that was set up. And it was
fairly common practice, where the monies would come
in and go out to different entities to consolidate
costs and provide efficiencies of scale. And the
due to/from is like -- and I can't remember the
exact ——- you know, it's like a debit and credit
thing. But one entity would pay for something and
then that would show as a debit to that entity.

And I might not have it right. But you know what

I'm trying to séy.
THE COURT: Yes. Any other questions,
Mr. Barr?
REDIRECT EXAMINATION-
BY MR. BARR:
Q. You were examined about Richard's tfips'

by Mr. McQuillin. And I think the document that
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you were referring to eluded to, I don't care if
they are paid for or what. What_were yOu.referring
to; somebody else ﬁaying for it?_.

A. Richard is a very gregarious guy. He's
got lots of friends. He has friends in Belgium,
Italy. He has friends in Costa Rica, friénds in
New York. Just about anywhere you want to go,
Richard has friends. And in every one of these
instances he was staying with friends. .

Q. I see.

A. Rarely did he have to stay in a hotel.
He had dear friends that would sometimes even pay
like Dennis in Italy, for instance. He paid for
Richard to fly to his wedding, things like that.
When he paid polo in Costa Rica, people would pay
for him to fly down to Costa Rica.

But my point wés that even though
you're not paying for a hotel, you're not paying
for a plane ticket, it still costs money.

Q. Sort -of tough love between brothers;
right?

A. Tough love between brothers.

MR. MCQUILLIN: Very briefly, Judge.
One question.

RE-CROSS EXAMINATION
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Bf MR. MCQUILLIN:

0. Mr. Stoney, yéu heard Ms. Stabler
testify —-- and you have been made aware, though,
that your brother did, in fact, use Boathouse funds
to fly to‘the Bahamas; Key West, New York, and to
Europe; correct?

A, Yes, I heard that. NQw,,as far as New
York goes, that could héve been on restaurant
business.

0. Well, Ms. Stabler testified that it was

- booked into due to/due from Richard --

A. Okay. Then it was a due to/due from.

So it's debt that Richard acknowledged back to The

Boathouse.
MR. MCQUILLIN: Okay. Thank you, sir.
'THE COURT: Thank you, sir.
MR. BARR: We rest our case, sir.
THE COURT: All right. And matters
now?

MR. MCQUILLIN: four Honor, we have no
reply witnesses. I will teli you thatARandall
Stoney was informed of what happened yesterday and
ws very upset about it. He wanted us to call him
as a reply witness so he could explain what

happened.
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‘ We'ré not going to do that. I know he
asked Mr. Barr to explain what happéned, explain
the situation. I don't believe Mr. Barr wants to
do. That would be our onlyicomply.

THE COURT: Mr. Barr.

MR. BARR: I don't have anything to
say. I did have a nice conversation with
Mr. Stoney, who was expressive. But that's.all I
can confirm. »

THE COURT: All right. We'll take a

break and you-all are going to make some arguments

to me?

MR. MCQUILLIN: Briefly.

MR. BARR: And we had -- I had
suggested to Mr. McQuillin that -- and I'll say

this in part during my closing. I think there's as
many as 10 discreet, legal issues that are woven
into this case. And so I suggest maybe we make a
brief closing argument. And I would suggest to the
Court that you require us to file posttrial briefs,
if Your Honor will shorten'it. In other words, you
would give us a pagé limit and a time limit.

And I thinkvthat.way we can most
comprehensively addréss these many: legal issues.

I'm not asking -- I will say that again in closing.
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THE COURT: All right.

MR. MCQUILLIN: Your Honor, my only
thought is that if Your Honor wants something like
that, that's fine. But I think the legal issues
and the facts are pretty clear in this case. Andv
you've probably heard ehough to make your decision.

But if you would like us to submit memorandum with

Ca limit, that's fine. But, to me, that's just

making more work for us after we've been gauged

‘with a second trial in this case. It's been going

on for five years.

But we will do whatever Your Honor
desires. But we are very happy to prefer not do
that, as well.

MR. BARR: Well, my thinking, Judge, it
would also be helpful for the record. From the
standing case, @hen we closed it we didn't have
summaries and there were no briefs. It was just an
order filed. |

I don't know if you remembered this,
our'moﬁipn to alter to amend, I started by saying,
this is sort of what my closing afgument would have
been at the. standing trial. But it's after that:
close to the barns. I just think it would be

helpful for Ccunsel and the Court and the record to
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have the lawyers iﬁ to say; these ére the argumeﬁts
that we're making at the conélusion of the case.

' THE COURT: Well, the purpose of the
break is give you-all an opportunity to think about
your closing argument. Tell me what -- you tell me
after you get through With,your closing argument.

We}ll take a break.

(A brief recess was taken.)

MR. MCQUILLIN: Are we going to do this
like normal closing where I get a reply?

THE COURT: Yes, sir. The Plaintiftf is-
the burden of proof gets the final word.

MR. MCQUILLIN: May it please the
Court. Your Honor, first of all, thank you and to
your clerks and the staff and everybody for working
and getting through this case with us. It's been a
long time cbming and we're glad to finally reach:
the end. And I also want to thank you to Capers
and George Kefalos. They put up a great case.

But, Your Honér, what you heard from
Mr? Barr and Mr. Kefalos was a lot of whét ifs.
WhatAif the road hadn't been built from Asheville?
What if a bulldozer hadn't blocked 100 people?
What if there hadn't been the tragedy-ﬁhat happened

at The Boathouse on East Bay? What if all of these
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restaurants had been successful?
In all of those what ifs were
explanations as to why Richard was sucking money

out of The Boathouse to fund these other entities.

"But there's one thing in this case that's not

disputed. No what ifs, no if or buts about it.

"The Defendant, Richard Stoney, took an excess of

$4 million from The Boathbuse and put it into Crew
Carolina, which he admitted in the family court
case when it benefited him that it was alter edo.
And used that for personal matters and to fund
other business entities.

You saw in our first exhibit, Judge,
that Richard Sfoney pulled cash out, weekend cash.
And it was booked as a due to/due from Crew
Carolina. And Your Honor had some good questions
about the due to/due from idea.

And so I want to give you an example
here. Let's say that I'm in an LLC with Mr.
Stoney. And then you and your law clerk are in
another LLC. And we —- and we each hire
Mr. Stoney, his company to'manage our restaurants.
A due to/due from is not okay if Mr..Stoney is
managing your restaurant and taking.the cash ocut of

it and putting it my restaurant and his restaurant.
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A due to/due from is only appropriate when there's
common-ownership, identical ownership across the
board.

You would not be okay with Mr. Stoney

managing your restaurant and pulling cash to

-support mine and his restaurant, which is exéctly

what happened here.

Your Honor, second, this is a derivable
action.” And it's designed to allow minority
members, like my client, to bring actions to
protect the company, from when a manager does
something improper.

And keep in mind, Judge, the only thing
that Laurence Stoney has asked for in this case, in
his pleas, is the money that Richard Stoney took
out of the company be returned to the company.
That's the only thing we see.

Yesterday, Your Honor, I was frankly
floored when Mr. Kefalos and Mr. Barr brought up
the settlement negotiations with —--

MR. BARR: Objection. Your Honor, I
didn't bring that up. I hate to interrupt Counsel.
But the record should reflect that Capers Barr and
Richard Stoney took no position as to that

initiative.
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MR. MCQUILLIN: 1In fact, Your Honor,
what happened is Mr. Barr called Randall and said,
I think you're the only one that can settle that
could possibly help settle this case.

MR. BARR: That is not correct either.
There's no evidence of that. Randall Stoney is the
one who called me, Judge, and offered to get
involved in this. l

So it's improper for Counsel to
testify, particularly about matters, that are, A,
not true, buﬁ, B, involving a fellow attorney. It
dia not happen that way.

MR. MCQUILLIN: My point, Your Hdﬁor,'
is that was clearly an act of desperation by the
Defendant in this case.

Frankly, Judge, there aren't. many facts
in dispute in this case. And really what -- and I
told yoﬁ I was going to make this brief. There are
é lot of legal issues in this case that I want to
talk to Your Honor about.:

The firsf is the business judgment rule
doesn't apply.. And I cited to the case of Kuznik
v. Bees Ferry. It cites other cases. And it says,
the business judgment rule does not apply, if the |

partneré have engaged in self dealing.
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THE COURT: Is that the Bees Ferry in
West Ashley?

MR. MCQUILLIN: That's correct. That's
the case that Happehéd here in Charleston.

So, number one, the business judgement
rule doesn't apply. Number two, Laurence Stoney 1is
a proper represented plaintiff under Rule 23. He
fairly and adequately represent the interest of the
company.

A South Carolina case has said that_a
representative fairly and accurately represents the
company, when he vigorously prosecutes the interest
of the company through qualified counsel.

Another case out of Virginia says, the
most important factor for the Court to consider is
the remedy sought by plaintiff. And here we're

simply asking that the money that Richard Stoney

took from the company be returned to the company.

That case is 283 Virginia 638. The most important
factor. '

Second, Your Hénor-—— or the third
legal issue in this case is latches. And latches
requires that a party, number one, have clean hands
if they're going to assert that defense, which

Mr. Stoney clearly does not.. But, secondly, he has
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to prove material prejudice.

Ahd, Your- Honor, heard testimony that .
as recent as May of 2019, well after this‘lawsuit
was filed, Richard Sténey continued to fake money
for personal matters, including payment for his
personal.legal fees. That right there takes
latches off of the table.

Finally, Judge,Aand most impoftantly,
is that managers of a manager managed LCC owes
fiduciary duties to the company. And under the LLC
statute, those duties may not be -eliminated by an
operating agreement. And so regardless of whether
there's an operating agreement in place in this
case, 1t doesn't matter. He owed the duty of
loyalty. He owned the obligation of good faith as
a manager. It cannot be waived. And the duty of
loyalty prohibits self-dealing. And -there's no
other way to describe what Richard Stoney did when’

he took money out of the cash and put it in his

-pocket. He took money from The Boathouse at Breach

Inlet and used it to fund other entities that he
owned. That is, per se, self-dealing..

Finally, Judge, we also talked about
the idea of disproportionate distributions. Both

the operating agreement in this case and the
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statute, assuming that there is no operating
agreement, do not allow for disproportionate
distributions.

The code section éays, the member is
personally liable. And we cited this authority in
our»pretrial brief, Your.Honor. The code section
says, that distributions have to be made
proportionately. |

In Section 5.5 of the operating
agreement, the purported operating agreement, it
says, the manager may make distributions to the
member in the same proportions as nét profits and
net losses are allocated to members. |

In fact, Judge, this is Scott Barns.
It's his form, the operating agreement. He was one
of the authors of the LLC Act. This was drafted by
Mr. Pearlman. This is the form operating agreement
that Mr. Barns has prepared. And he immediately,
when this case in, look at 5.5 or look at this
section. But 5.5 of the operating agreement
prohibrté distributions, as well as the statute.

Your Honor, this is.a shareholder

derivative action. It 1s an action exclusively in

equity, which is why we don't have a jury here on

-some of the legal claims. And it's also why the
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statute of limitations doesn't apply.
In McDuffy v. O'Neil, the courts
specifically ruled on this issue. And said that a

derivative action -~ the statute of limitations

~doesn't apply. And 324 S.C. 297. 1In Pelfry v.

Bank of Greer, 270 S.C. 691, South Carolina Supreme
Court published a shareholders derivative suit has
always been tried exclusively in equity, even where
the only relief allowable is the recovery of
damages. The suit is nevertheless one in equity
and not in law. So that issue has been ruled on by
several courts here in South Carolina.

Finally, Judge, the last legal issue I
believe that Your Honor heard was whether or not
the Court should piefce.the corporate vail. And in

a lot of business divorce cases that I've had,

maybe three or four of the elements will vail. In

this case, literally every single element of the

-star key factors have been meet to pierce the

corporate vail. Crew Carolina didn't have a bank
account. It didn't follow corporate formalities.
It was undercapitalized. It never made dividends.
Richard referred to it as his alter ego. Every
factor is not met.

And, frankly, the more recent cases
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that have examined piercing the corporate vail

ﬁocus less on factors. and more on the fundamental

‘unfairness of allowing an individual to basically

use a corporate éhell and take money and not be
held responsibleo

Your-Honor, we are asking for two
things in this case. The first is for monetary

damages. And that is that Richard Stoney pay the

~money back that he toock from the company. And as

you heard from Mr. Hallerbach there are three
categories of monitory démages that we see. One,
is the due to/due from Crew Carolina and Richard
Stoney, which totaled $4,237,099.85. We've got our
cumulated interest figure for Crew Carolina,
$428,107.23. And then thé disproportionate
distributions made that Mr. Richard Stoney made to
his friends, $234,857.00, for a total number of
$4,964,000.08.

Your Honor, on top of that, if we were
to ask -- and Your Honor heard testimony —- that
Richard Stoney, when he found out about tﬁis-
lawsuit, amended the lease and changed the lease
terms. - Reduced it by 15‘years and put over
$900,000 in obligations felating to the bulkhead on

the company. We would ask that Your Honor in
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eqﬁity void that lease and that the.prior lease be
put in place. That was clearly outside of
Richard's ~-- that's clearly a breach of fiduciary
duty, and as a resultvshould be voided.

But, Your Hondr,:again,-thank you for

your .time. And thank you for hearing us ocut. If

you have any other questions -- your questions on

- the due to/due from were good questions. It is

permissible if all of the entities have the exacf
same owners. It's not okay for a manager to take
money from that entity and give to support my
entity.

THE COURT: Okay. Thank you.

MR. BARR: Thank you very much. Judge
Newman, may it please the Court. i echo these
young lawyers. They have taught me a great deal.
I always thought that we call it practicing law,
because we never get it right. We keep working

until the end. And I don't know when the end may

be. And I'm not there yet, thankfully.

It's been a cﬂallenging case. And as I
stated in.the comments before the break, it's not a
simple case. . It's quite a complex case, which is
why we had asked'in the first place that it be

assigned to this Court. I count nine, maybe 10
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distinct legal issues that are involved in the
case. There's the issue of disassociation,‘which
Counsel} I guess, is saving for last. But since he
didn't mention it the first time ﬁp. If there's an
issue of disassociation, which I think is
inequitable remedy available to the Court in lieu
of purportedAdamages, particularly because 90, if
not 95 percent'of the members of this LLC do not
support this action. 90 or 95 percent are not of
the LLC are not asking Richard Stoney to:be subject
to judgement for $4 million, even if the Court
finds that he's liable for it. He's simply not
liable.

And I won't go too far. There's thé
issue of standing, which the Court has already --
has only preliminary addressed. As a subset of
standing is the questionvof whether it’'s
apprépriate to maintain a show of derivative suit
as a class of one..

The 4th legal issue is- statute of
limitations. I believe that the statute of

limitations does apply to some of the causes of

action asserted in the complaint. Even the statute

of limitation doesn't apply, based on the delay of

the Plaintiff in this case, knowing -- certainly
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being charged with constructive knowledge of what
he's now complaining about for 15 plus years.

| | There's the business judgment rule,
which my friend suﬁmarily rejects. There's the
piercing of the corporate jail. Those are nine
issues. What might be deemed to be contempt legal
issues is the construction of the operating
agreement itself.

It's a difficult case even for older
lawyers or younger lawyers to summarize capably in
oral summary when you're promising to the Judge to
be brief. Family disputes, as Your Honor has
reminded us, should be settled. And I don't think
anybody in the courtroom disagrees with that.

But I think Your Honor has, ‘in the two
trials —-- the two hearings that you held in this
case, has probably reached some conclusion about
the force of the persénalities involved, which may
of in itself explain why it's not subtle.

But we are nevertheless dealing with a
number of facts that are undiéputed. It's
undisputed that Richard Stoney conceived of a plan
to create a number of restaurants that would be
centrally managed for the purpose and sharing

substantial costs. The most substantial cost being
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food and personnel. Even Mr. Hallerbach, the
expert witness, agréed, that this is an accepted
model. I think he said, when it's properly done or
something to that effect.

But that's not really disputed. But
the concept is a proper one. And its substantial
costs and expense Savings would be obtained as a
result. So to say that the Breach Inlet does not
benefit from the plan that was formulated, to say
that Laurence Stoney doesn't benefit is a
misstatement. Because -- and I am going to use the
what 1f. Because what if“everything had succeeded,.
if everything had worked and equilibrium had to be
ﬁsed. There would have been this substantial costs
of savings. The witnesses have agreed to that,
have conceded to that.

At its peak there were as many as nine

different entities up and running: The Boathouse

"at Breach Inlet, East Bay, Ellis Creek, Lake Julian

up in Asheville on' The Fallé in Greenville,
Carolina's Restaurant. There was the Blue Water
Management that did retail sales and the cookbook,
Carolina Catering, that had a cétering operation. |
The feason that I'm throwing that all

back .toc the Court is because you heard testimony
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about it is, that it's totally inconsistent with
the idea that this was a scheme concocted by
Richard Stoney to cheat people.

You'll notice, Judge, that my friend,
Richard Stoney —-- and we have been friends for a
long time -- I've said this to his face -- is not a
very focused person in the sense from his testimony
even here today. I was having to steer him back on
track, because he wants to get off the point. And
perhaps that personality trait, atten£ion
deficiency or whatever you might call it, relates
to what happened here. I can't say for sure. He
had good management people around him.

But I can suggest to the Court,
contrary to what my young friend argues or
Mr. Hallerbach, his paid expert, tried to say,
Richard is not out there to cheat people. It was a

well-~intention, good-faith endeavor, which is the

-essential component of the business. It was

entered into good faith. It was executed in good
faith.

And I've always been interested by the -
fact that Mr. Hallerbach, in his testimony, and
Counsel in his argument, talk about Richard dipping

his fingers into the till. But at the end of the
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Vday, the number that they agreed with, that Richard

owes back to the till is $42,000. I say only
$42,000. That's a lot of money, Judge. But over
the spén of 20 plus years, dealing with nine

different entities, and with the testimony that

_Richard<—— Richard did pull money.out; but he

injected money back in. And the net result of that
now,‘acco;ding to the books of the Breach Inlet,
which Mr. Hallerbach accepted, show that it's
$42,000.

Tﬁere's no dispute, but that this
organization-of entities encountered major
catastrophes, -perhaps ‘extraordinary ones, if not
attributable only to normal, economic difficulties,
such as the national economic recession affected so
many busineéses across the board.

Your Honor heard about them all. There
was a tragic murder of the manager at East Bay, the
highway construction at Lake Julién, the Greenville
restaurant, which probably didn't incur a whole lot
of debt. But then the Boathouse at Ellis Creek

that burned down less than 30 days after it opened.

All that caused the nosedive. All_df those

unanticipated catastrophes.

And throughout all of this, Breach
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Inlet openly recounted for the transaction.

There's nothing‘that was concealed. Everything was
open and obvious} and as I've said more than once.
Even though Laurence Stoney has paid apparently
over $80,000 to Mr. Hallerbach and his firm, to

which he had a gazillion megabytes of data that

'Mr. Hallerbach talked about. At the end of the day

his conclusion is that the amount owed by Crew
Carolina to The Boathousé.at East Bay i1s whatever
$4.1 something millibn, which he took straight off
of Boathouse's balance sheet. He doesn't challenge
that at all.

So he took the entry off the balancé
sheet and then he calculated -- Mr. Hallerbach did,
calculated inﬁerest that was owed.-on it. And he

calculated bank penalties and he calculated tax

penalties. And certainly no busineés that loses
$4 million can do so -— of this nature, can do so
without some pain being inflicted.

I.don”t mean to dismiss it, Judge. But
I am suggesting that it was the result not of any
willful,.deiiberate, or reckless conduct on Richard
Stoney's part, but it's a combination of factors
that makes it unavoidable.

THE COURT: Mr. McQuillin seems to —-
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argues that he --

MR. BARR: Beg your pardon?

THE COURT: Mr. McQuillin argued-that
the mandate of the LLC, is that it must be compiled
with the operaﬁing agreements, that you cannot make
disbursements not in the agreement or in compliance
with the agreement, and under the LLC law you're
pérsonally liable if you do so.

MR. BARR: You're talking about the
disproportionate distributions? L 4

THE COURT: Disproportionate
distribution and any other activity that does not
comply with the mandates of the operating and in
the LLC statute.

What's your view of all that of? Do
you think that the catastrophe of just the sites or
cases of --

MR. BARR: If I may answer it this way,
Judge. Let me get a copy of the operating
agreement. I think the operating agreement
provides in article —-

MR. MCQUILLIN: Mr. Barnes is saying
6.1, Capers.

| MR. BARR:‘ I beg your pardon?

MR. MCQUILLIN: 6.1.
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MR. BARR: Right.

6.1. It does give the manager a wide
range of authority, Your Honor. And I héppen to
pull up one that I highlighted. Let's see. I'm
reading from 6.1. And I don't remember this
exhibit number. The power shall be exercised by or
under the authority over the business and affairs
under the direction of the managers. And the
managers may make all decisions and take all
actions of a company, not otherwise provided for in
this operating agreement, including without
limitation.

In other words, this is not limiting
it, the following. And the think the first one,
the one that is extremely broad and a mean to
making and forming cdntracts, agreements, leases,
management contracts, and which is what we're
dealing with here, and undertaking by the company
that the necessary appropriate or advisable, and
furtherance of the purposes of the éompany in
making all decisions and waivers thereunder.

.Weli, what we're dealing with here is
was thé creation of this organization of records is
that -- at the.beginning. This happened to have.

been the first operating agreement that was entered
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into.  And so I do believe on; by its clear
language, it authorizes the manager to enter -- in
the managgment agreement, as 1t says.  But it also
enables to enter into undertakings binding the
companies.

So to the extent that Breach Inlet
entered into an agreement with C£ew Carolina to
manage its business in order to centralize the
management and save. cost of foods and save
persqnnel costs, and what have you, I think that
Mr . Stoney was authorized, under this language, to
enter into such an agreement.

I think that the agreement further
authorizes Mr. Stoney —- I'm sorry. Authorizes the
management of the company, which was Crew Carolina,
Mr. Stoney, single member, LCC, to then manage the
books of the companies in the way that he did.

And I.hear Counsel when he'says that
that's okay,'aé long as the same members are
members of each of the other entities. And I can
appreciate that rational, but I believe the
language of this neveftheless -— I think
Mr . Hailerbach even conceded that a‘LLC could
contract from management services with a manager'

with a manager who's also managing other entities
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that are unrelated. And so that's what's happening
here. |

And I might also add that the same
members of Boathouse were also members at East Bay,
with -the addition of a couple. But Laurence
Stoney, the primary complainant here, was a common
owner of both. So the Plaintiffs haven't bothered
has Mr. Hallerbach conceded of that receivable owed
by Crew to BreachFInlet, what was in turn owed to
Crew by the various entities. They could have done
that, but they choose not to do it for some reason.
And I suggest the reason it might be is because, at
least, those that are attributable to sure'ing up
East Bay is also beneficial to the punitive
Plaintiff in this case, Laurence Stony.

But my answer to Your Honor's question,
I think, lies here in.the answer of the operating
agreement itself. V

THE COURT: The statute cited in the
authorization agreement appears to have been
appealed in favor of another statute. For example,
it says pursuant to 33-43-802. And that statute
alone novlonger exists in that 'same form.

So my question to you is: What impact,

if any, does that have on these proceedings?
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MR. BARR: Your Honor is asking me a

question that I -- a proposition that I have not

‘known. S0 I cannot —-- I don't know authoritative.

I'1l be-glad to brief that for you.

But' there could be some stated lénguage
in the LLC act, which addressed that. I would
suppose there probably is. But in the new act that
addresses the éxistence under the 6ld. But it
would certainly -- it doesn't mean that LLC is
organized under the old act or invalid. It just
means that it'svprobably the frozen question of
what body of statutes governed that. I will be
glad to brief that.

As you know, in the pre-break colloquy,
I had proposed briefs in response to the evidence
that you've heard in this case and certainly
address that.

THE COURT: all right.

MR. MCQUILLIN: Your Honor, I think
it's just a typo; It says 43, which is not part of
the LLC act. 33-44-802. |

| THE COURT: So that's a typo?
'MR. MCQUILLIN: It's just a type.
THE COURT: So that should be-

33-43-802.
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MR. BARR: Are you talking about the

typo in the operating agreement?

MR. MCQUILLIN: Yes. I don't know what
section he's looking at. '

THE COURT: He's looking at page one of
the definitions 1;1. Under 1.1 bankruptcy members.

MR. BARR: Yeah. That's just referring:
to ——- in the opefating agreement is referring to é
specific section. I don't know.

MR. MCQUILLIN: Just a typo. 33-44 and
then whatever policy.

MR. BARR: I see.  Well, maybe that
bales me out, Judge.

THE COURT: It's juét'a question.
Because I don't have the answer. .That's the one
thing I can do is ask questions. I don't have to
have the answers.

MR. BARR: Yes, sir. Good for you. I
have not bothered to code search that cited
section.

If I may continue, Your Honor.

THE COURT: Yes, sir.

_MR. BARR: From a lO,dOO_foot level —-
and I know I sound like a stuck record on this

point. From a 10,000 foot level there's just an
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upside down propositién here that a five percent
member could be controlling the destiny of the
company where if's clear particularly in é
closely-held family LLC, except for maybe one
permanent meﬁber and one beneficial membef, that
this result could obtain, which brings me around to
the association issues, Judge.

I was struck by the fact that in his
testimony vesterday, Laurenée Stoney conceded that
it is impractical to continue this LLC with both
him and Richard Stoney as members. And, of course,
that is precisely the standard under -- the express
standard under the statute. |

And, Your Honor, had asked yesterdéy
about the resolution of that. The LLC act provides
four of the procedures, if the Court finds it's
impractical.‘ It's not a general>impracticability
to operate the LLC. TIt's whether it's
impracticable to operate it with that member.

If you give me a mindte, I copied -- or
I thought that I copied — yes, I did -— the LLC
act in, article six discusses members
disassociation beginning with section 33-44-601
through 33-44-704. And I know Your Honor had asked

when I was making the opening statement how much
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would Laurence be entitled to. And I responded
that that's statutorily provided for.
- And if I could put my finger on the

appropriate section. I think it.might be 33-44 --

" it's under article seven, beginning. 33.4.701 which

is entitled cbmpany purpose of distribution. And
it provides that under subsection C, if ﬁhe price
is undetermined for purchased of a distribution --
and therinterest are fixed or to be determined by
the operating agreement, the price shall go as
according to that.

In subsection small E says, the Court
shall determine the fair value of the
distribut%onal interest in accordance with the
standards set forth in section 33-44-702. 1In
33-44-702, which is entitled court action to
determine fair value to provide for procedufe. I
won't go over fhe fulill thing.

But my point is, Your Honor, that there
is.a procedure and a formulé set forth in 33-44-702
to determine.that, I'll emphasize that the code
provides.for fail Valﬁe.

You might remember when I was

Aquestioning Laurence about that yesterday, he

wahted to discuss the difference between fair value
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and fair market value. And it's my understanding
that the difference is that fair market value-is
what the share would be worth on the market. And
on the market five perceht share probably would not
be worth a whole lot.

On the other hand, fair market is a
value that's calculated under the statute, under an
entirely different calculation. And >it's not a
market place per the statute —-- I mean, a
calculation.. A calculation is evaluating the true
value of the particular member's share.

I also have proposed, under the
association remedy, which I think is available fer
the Court, that the Court is empowered to award
reasonable fees and costs. I don't know whether
I'd say that I have multiple copies. I.don't know
if you are interested in a hard copy. I have hard
copies of articlee six.and seven, if you would like
to have them.

| THE COURT: Yes, sir.
MR. BARR: I might add those are

printed front and back, so that you're not confused

by them.

Mr. Hallerbach made a great deal of

reaching a conclusion that this money was
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Mr. Stoney's personal money, notwithstanding the
fact that -- what I'm talking about this. money,
this personal money, the $4 million. I'm talking
about the big number that he pulled off of The
Boathouse balance sheet Excel. Notwithstanding,
the fact that Mr. Hallerbach, through Counsel
maybe, knew that Laurence Stoney, that these funds

were beihg —— these funds are the result of the

-management of Crew Carolina having to do deal with

the management of a multitude of organizations,
that for the reasons I've discussed, were not
successful. But operations that again were created
by Stoney without or for that matter'profit.

Again, by Richard Stoney, in good faith. Out of
all these polo matches and trips and things, at the
end of the day, the number $42,000. Not a trivial
number. But that's the number that Mr. Hallerbach
is saying it's Mr. Stoney personal money.

Well, he's certainly iooking at it from
an accountant standpoint, which you might remember,
Judge, that the testimony in this case, which I
think is not contradicted is, that sometime in
early 1999 Richard had a meeting down in his. then
law office, not a block from here on Broad Street,

in which Laurence was present. He explained to
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Laurence and dther mempbers the conéept that he was
bringing forth with.

And at that time there were two
restaurants under operation; Breach Inlet and East
Bay under this common management scheme. So for
Laurence to say he was not aware of it, I think is
not correct. I think it would be disingenuous for
anyone to argue to contraiy. So, at the end of the

day, Judge, we believe that the operating agreement

- you gavé Richard as manager, the authority to

engage in these relating transactions, with the

knowledge of the members of The Boathouse of Breach

- Inlet, that's the important factor, that they

remember The Boathouse at Breach Inlet knew that he
was going to create these additional restaurants.
And they didn't object then and'even after he
operated it, they didn't object to it later.

And then perhaps, finally, we'll get to
the statute of limitations. Mr. Laurence Stoney
has testified that he believed that he suspected
that Richard was robbing Peter to pay Paul, as long
as it didn't go bver tﬁé first year that the two
entities were operating. And he sat on his hands.

He said variously that he sat on his

hands because they were all family. He said in the
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prior hearing, he sat'on his haﬁds because he was
going through a divorce. It was é hard timeL: He
didn't have the time to deal with it. _

But it's clear that the réal complaints
came from Laurence Stoney when the distributions . .
started becoming less and less. And it's cleaﬁ
that every refrain that he ever made to the
management was, where is my money,vwhere is my
money, where is my money. And it's clear that
underlying all of this -- because the bnly thing
that distiﬁguishes from the other members, the
other five percent members is, by his own admission
and agreement, is that he didn't get the same share

of distributions.

He was —— I don't know if he would be
barred by the statute now —-- I believe he would
be —-- from suing for those personal distributions

that he missed. But instead he elécted.to file

this for a derivative suit. So that the other

persons. would have to pay for his fees and costs.

In 2018, when we heard the case on
standing, I think the testimony was then that he
had paid $400}OOO in legal fees, and another
$40,000 in accounting costs.:- And goodness knows

the accounting costs;are. And we don't know what-
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the legal feeé are. But the costs are not —— the
costs that he's extended don't suppoft, I
respectfully suggest, fhe end that he seeks and the
equitable resolution of this case, particularly in
light of Laurence Stoney own concession, that it's
not reasonably practical to continue the‘business,
as long as he and Richard are in the membership --
supports the alternative remedy of a buyout.

| Thank you, Judge. I would like to
again to suggest you give me the opportunity to do
this a little more concisely thanAI've just done in
written form, limit me to pages, and that way I can
accomplish all the legal issues.

THE COURT: How many pages —- you want
me to limit you? .

MR. BARR: 1I'd ask for 20, but if you
want less. I see you cringe on that. I would
think that given the facts and the law on the case
that that would be a reasonable number. But if you
want us to produce -- look, I'm serious, though,
Yqur Honor, as long it's more than two. I think it
would be helpful. And I think it would helpful to
the Court and helpful to Counsel and certainly
helpful to the record. So the record understands

the positions of the parties at the close of the
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evidence.

THE COURT: All right. Very good.

MR.,BARR: Thank you, Judge.

THE COURT: Mr. McQuillin.

MR. MCQUILLIN: Mr. Barr said at the
end of the day he thinks the operating agreement
gives Richard Stoney the authofity to do all of
these things listed in here.

But, Your Honor, if you look at section
6.1 it specifically says, except for situations in
which the approval of the members are required by
this operating agreement or by the non-waivable
provisions of applicable law.

This is 33-44-103. The operating
agreement may not eliminate the duty of loyalty.
And then if you flip, or eliminate the obligation
that been paid in fair dealing.

And, Your Honor, Chief Justice Toal has
written an article on this, which we cited in our
pre—-trial brief, that goes through this issue. It

says, it is a non-waivable mandatory provision that

cannot be waived. So regardless of whether the

operating agreement controls the statute controls,
Mr. Stoney had to comply with the duty of loyalty

and the duty of --
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THE COURT: Can you e-mail me a copy of
that? |

MR. MCQUILLIN: Sure. I cited it in my
brief, but I will e-mail you a copy.

Secondly, Your Honor, if this Court
does as what Defendants asks and determine that
maintaining a derivative action, the Court would
entirely undermine the idea of a derivative lawsuit
and tﬁereby would condone corporate legal
malfeasance. And that is literally a quote from
the case. Angle Investors vs. Garfity, which 2009
UT 40. There's another case Eyesight vs. Blackburﬁ
796 SW2.d 0. This is a Texas Supreme Court case.

Quote, "we question wisdom from
preventing a shareholder and a close corporation
from enforcing his rights. Such an interpretation
could deprive a corporation .any remedy it might
have as a result of the wrongs done by the major
shareholders. |

THE COURT: Is eluding and malfeasance
that ybu refer to, is that the -- is that the
expansign into all of the other restaurants and
ventures? Or was the $42,000 or so paid to —-.

| MR. MCQUILLIN: 'Xpuf Honor, it's all of

the money that Mr. Stohey took from the company and
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used either for personal matters or to support
other entities that did notvhave comﬁon ownership..
 The only other thing common with those

entities, Judge, is that Mr. Stoney'was involved in
all of them. He took money out of The'boathouse to
its detriment to benefit himself and these other
entitiés that he was involved ih.

THE COURT: So nothing related to East
Bay is included in the 4.4 something million?

MR. MCQUILLIN: Correct, Your Honor.
In fact, East Bay only had $2,000 equity involved
with The Boathouse. It's all received, according
to i1it's books.

What we're seeking, Judge -- if you

see, these are due to/due from Crew Carolina. I

. showed you this the first time. These are

examples -- all that due to/due from, this is not

" due to/due from Richard. He's taking —-- Richard

Stoney weekend cash, $100 Richard Stoney personal
cash, $400 to Chris' girlfriend. Jamie was out of
town. At'Christmas:Richard took out $2,000 from
Crew Carolina to get through Christmas. This is
due to/due from Crew, not Richard. He transferred
money from The Boathouse to his alter ego.

THE COURT: But you're seeking money
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from -- does not -- Crew doesn't exist anymore?

MR. MCQUILLIN: No. Crew Carolina does
exist. But we're asking.you to pierce the
corporate vail and hold Richard Stoney responsible.

THE COURT: Because of?

MR. MCQUILLIN: He meets every elemeﬁt
under South Carolina law-for piercing the corporate
vail. If there Were ever a plercing of the
corporate vail case, this is it.

Secondly, Judge -

THE COURT: You can get to all that you
want to. I want to pose questions.

MR. MCQUILLIN: Sure.

THE COURT: As to notice by Laurence
Stoney as to the motive of operation of these other
ventures and this venture by Richard Stoney, and
the statute that refers to notice 33-44-102, if he
was aware of thié -- I assume that he had to be
aware of the restaurant, this street, that street,’
Greenville, Asheville as a member of the
corporation LLC, if he knew about all of‘that, but
did he'not take any steps to prevent it or stop it?

MR. MCQUILLIN: Your Honor, Mr. Stoney
testified and the»evidence in this case is that he

knew about Crew Carolina and he knew about all of
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these other restaurants. What he didn't know is
that Richard Was taking money from The Boathouse to
support all these other restaurantsAby putting
money in his pocket.

| THE COURT: He thcought he was --

MR. MCQUILLIN: He thought that Crew
was doing -- the supposed purpose, the what if
purpose, is what if it saved'money in food
purchasing, what if it saved money on this
scmething. |

And there's nothing wrong'with having a
management company. What's wrong here is taking
money from profitable company and using it to
support another company with different ownership.
To use Chip Robinson's word, the comptroller of the
company, The Boathouse was used as a blood donor
for the hemorrhageé of Lake Julian and Carolina's.
Two restaurants with different ownership.

Those restaurants had losses. And
operating losses when Riéhérd was pulling money
from The Boathouse at Breach Inlet to support
those, as well as pulliﬁg money from The Boathouse
for weekend cash or shipping horses for a horse
match or for work at his farm, or personal travel.

THE COURT: We know the 40 something
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thQusand.

_MR. MCQUILLIN: That's included in the

Crew number two.

'THE COURT: In fact, if those
businessés failed or some of them failed, one in
Ashéville and —-

MR. MCQUILLIN: Lake Julian.

- THE COURT: Lake Juliaﬁ, Greenville
didn't happen,_the othér one burned, et cetera,
that has no -- that's of no legal significant?

‘ MR. MCQUILLIN: I'm not aware of
anywhere in the statute that says if your building

burns down or if somebody gets shot there and if

" your restaurant is successful, that can violate the

duty and loyalty of the obligation of'good.faith
and fair dealing. And that's what the defendants
would suggest, Your Honor.

THE COURT: What is the purpose of this
knowledge and notice? To some degree; wrote about
definitions ‘in the statue. The very next thing is
33~44-12, knowledge and notice. They speﬁd a lot
of time under the statute.

MR. MCQUILLIN: What that means is that
the LLC is deemed to know what the maﬁager knows,

and the manager managed the LLC.

1076



> W N

o w0 oy

12
13
14
15
16

17

18
19
20
21
22

23
24
25

398

THE COURT: Say again.

MR. MCQUILLIN; He said, if the LLC is
deemed to know what the manager knows in é LLC. My
client, Laurence Stoney is not a manager.

THE COURT: Thé member is not deemed to
know what they had actual knowledge of?

MR. MCQUILLIN: No. Thereis no
significance. In a manager managed LLC —— here we

go. In an member manager LLC, the member is deemed

“to know. In a manager managed LLC he's not -- that

distinction is very real. When I started handling
LLC divorce cases with Scott Barns, that's one of
the first things he taught me. In a manager
managed LLC, the manager owes fiduciary duty to the
companies and its members. The members don't owe
any duties to the company and the other members.
Membered managed LLC, all of members .owed fiduciary
duties to the compahy and each other, and are
deemed to be on notice of what the LLC knows, but
not so in a managed manager LLC.

THE COURT: Mr. Stoney is a member
manager?

MR. MCQUILLIN: He is. Richard Stoney
is a manager and member, yes, sir.

THE COURT: Okay.

1077



N

w

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

399

MR. MCQUILLIN: And, Your Honor, you've
already ruledvon this issue about the not
reasonably praétical care in the business. We've
argued that before Your Honor.

| But in Your Heonor's order preliminary
denied that. You recognized this. And this is
proper. And I quote from cases, that that
statutory section sets a high bar. And there's a
case from the New Jersey Supreme Court, which is a
similar case. It says, it's only appropriate where
a member has engaged in conduct that it would,
quote, be unfeasible despite reasonable efforts to
keep the LLC operating while the disputed member
remaining affiliated with it.

And here, even during this lawsuit,
it's been able to operate. It's been profitable
and it's going to continue to be profitable. And
so the whole idea that a manager can take money and
do something wrong and then he canljust move to
expel them, it makes no sense in equity. It
totally undermines the derivative action and it
doesn't comport with the requirements and case law
on what is reaéonabiy practical.

THE COURT: Hold your point right here.

I have to send this lady off.
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THE COURT: And is the impact, if any,
Mr. Stoney, Laurence Stoney, the Plaintiff being
disassociated for the past many, many years? .

That's my last question. ‘So you can both be

- thinking about it in more detail.

(A brief recess was taken.)
THE COURT: Yes, sir.
MR. MCQUILLIN: My learned colleague,

Scott Barnes, has pointed me to an answer of your

question.

THE COURT: All right.

MR. MCQUILLIN: A disassociated member
is a term of art. And that is‘—— it's specifically

dealt with in the LLC act at 33-44-601. And
33-44-601, there are various offense of
disassociation. And when a member is
disassociated, all that means, Judge, they're still
a member. They just don't have voting rights. And
so that's what the term disassociated means. But
it's a term of art.

Your Honor, you heard Mr. Barr describe

Mr. Stoney yesterday with the witness Chip

.Robinson, Mr. Stoney isn't a quitter. And we agree

with Mr. Barr on that statement. He's not a

quitter.
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. Chip Robinson told Mr. Stoney that his
practice of robbing Petér to ?ay Paul was not
sustainable. Richard didn't quit; ‘Dennis Jarvis,
CPA, said, Stop doing it. Richard didn't quit. 1In
2007 Mr. Stoﬁey's own lawyer, you heard testimony,
Bobbie Pearlman, told him, you need to stop doing
this in 2007; you cannot do this practice, stop it.
Richard kept doing it. He didn't quit. . And even
during this litigation, Mr. Sténeyvdidn't quit.

Judge, there's only one way to make‘
Richard Stoney quite and that's punitive damages.
And so we would ask that in addition to the damages
that the company has sustained and the amount of
money that is owed to it, that punitive damages
also be awarded in this case. When your lawyer
tells you to do'something and you don't do it,
that's defiance. That shows willful action.

He was told by his bookkeeper, his CPA,
his lawyer, and we sued him. And he still
continued do it. Thank you, Judge.

THE CdURT: Do you want to go around
one more time? Mr. McQuillin gets the final word.

Do you;have any other word before his
final word, Mr. Barr?

MR. BARR: Your Honor, I wouldn't want
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my failure to do so to suggest acquiescence to my
friend's érguments.

THE COURT: Well, we know the defense
nevef'rests. B |

MR. BARR: Thank you. Absolutely. I
can't think of'anything_specifically that I could
argue, unless Your Honor has éome questions about
our position as to sométhing that you might have
made notes of that Mf. McQuillin argued, which is
why I'm Suggeéting that perhaps there's a more
efficient way to deal with it would be with some
post-trial briefing.

THE COURT: 1It's basically —-- I do have
a guestion. This is the function of the LLC. The
function df the LLC act. Of course, before there
ever was an LLC people incorporated, then to get
the benefit of a more, supposedly more relaxed tax
application of claims they came up with the.LLC,
the direct flow to membef, as opposed to payiﬁg'
corpcorate tax on a LLC tax. -

So then you ha&e this mény people. I
mean, don't put yourself on the line peréonally to
come up with an LLC like Mr. Stonéy said he did to
ownership of that property, that he referred to.

So we have a'situation, to a great
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degree -- where Richard Stoney -- to a great degree

to function as a one-man operation, though the LLC

‘has some stipulations to the contrary. And the

statute has this notice provision people know about
things.

And as I pose a guestion to you, what
if there isn't a catastrophe or iocked into that
agreement, or is. it excused by a course of conduct
or acquiescence or whatever it might be would, that
make it an equitable to haﬁe someone restricted

formula.

MR. BARR: So I'm not sure if I follow

‘the question. You're asking our position as to

whether the strict terms df the agreement can be
equitably modified based on notions such of waiver,
estoppel and things like that.

THE COURT: Yeah, that's another way of

. pdtting it.

MR. BARR: I couldn't cite any

authority for the Court. But I would be shocked if

" it did not. If you think about the concept of the

LLC is. that Your Honor was just visiting, it was —-

I think it was intended to be in addition to the

tax benefits that Your Honor eluded to and the

limitedvliability for which the very name of the
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act is designated, I believe that it also sets
forth a more relaxed form of organization and
management then would; for example, be a
corporation.

Mr. Stoney somewhat eluded to this in
his testimony. I think it came up.- Or maybe: in
just conversation with him, where you have a single
member of LLC and you're being -- they're trying to
pierce the corporate vail, when you don't have any
need. Well, that would be an absurd to say that
president is going to meet with himself is
therefore is not valid LLC. Now, maybe that's an
absurd, but I would be shocked if the authorities
did not recognize -- for example -- another
example, in this case, as Your Honor heard today,
the signed LLC agreement -- the operating agreement
assigned membership'members in a proportion that's
entirely different from the way that it was carried
out. As Richard said, he can't explain that.

But Exhibit A to the very beginning
document says that the membership interest are
83 percent to Richard -- five percent to
Laurence —-- Ted, as trustee, and eight.percent to
Ted individually. But it never operated that way.

The way it ended up was 80 percent to
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Richard, five to Ted as trustee, five to Laurence,
and ten individually. So I think that illustrates

perhaps —-- at least what I think a court would do,

does that mean then that we go back and reform the

LLC to conform with the operate -- the strict terms
of the operating agreement? Or do we conclude that
because of the pattern of conduct, the manner in
which the business was conducted over the years,

between '97 and 2020, almost -- however many years

~that is. So I think that's a good illustration

right there.

THE COURT: All right. I have two more
questions for you then. I'm not certain whether it
came up through testimony. When was the last
disbursement to Mr. Theodore Stoney?

MR. BARR: To Laurence Stoney?

THE COURT: Laurence Stoney. I know
the money was coming in good once. and less than
once. Is there testimony when he last received
money?

MR. BARR: There's no testimony, Judge.

There may be some records in here which will

reflect that there were was $10,000 distribution in

2010. And I don't remember whether it was 1n the

prior trial or deposition Laurence said that he
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backdated that to 2007. Because he said he was
owed back from that. »

And there's been some tendered
distributions to Laurence resolutions, which have
been returned. But that's not in the evidence in
this case.

| THE COURT: And the, finally, what
shouldAbe -- if the Court were to conclude
that both sides have unclean hands, what's the
matter of that? If I agree with the defense that
Mr. Laurence Stoney by badmouthing the company and
Mr. Richard Stoney breached his agreement by not
complying with structures of the operating
agreement or any other matters that would lead you
to conclude that there are unclean hands on both
sides? And how should that impact my decision?
I'm like 12 people in a jury room deliberating with
myself. So I can ask you these questions.

MR. BARR: Very good.

THE COURT: This is a public
deliberation.

MR. BARR: That's a healthy thing. I
did some zoning work. And I loved to do that
zoning work because the zoning boards, you present

your case, the zoning presents there, and then they
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deliberate right in front of you. It's véry

enlightening. ,I would love to be on a jury to see

how the process works.

"To answer your question, I think given
the flexibility associated with Court's of equity,
toAarfive at-resolutions that are fair, then it
simpiy becomes a balancing act. I think the Court
is then empowered to balance those competing and/or
conflicting or coihéiding uncleaned hands. So to
render a decision ﬁhat's related to it, I don't
think it creates a black-letter to the Court's
question.

Bebause to the extent that uncleaned
hands is a notion in equity, then neceésarily it's
simply a factor that needs to be balanced. And I
don't think it would qualify or disqualify any
particular claim, per sé..

I don't think, for example, we've hearq
that in -- a paity cannot éssert himself guilty of
unclean hands. Well, I don't think ﬁhat that's an
absolute statement. I think authorizes the Court
of equity fo nevertheless balance that against
other things.v And the’ Court could ébnclude fhat a
party whO'Has unclean hénds cahnot rely on.the

doctrine of laches.
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But the Court is‘not required to. 1In
this case, fof eXample, the Plaintiffs have argued
that we'cannot assert latches because we're guilty
of uncleaﬁ hands, because of all these double
dealing and‘personal conflict. But that's not a
correct  proposition. I think theré's even case law
as to this. The latch that is relevant to ——- I'm
soriy, the unclean hands that is relevant to the
issue of latches must be unclean hands that
contribute to the Plaintiffs delay in filing the
suit. It's not just general unclean hands.

So there's a relevancy issue here.
What‘is the unclean hands relevant to? And I know
I'm speaking very broadly. But, respectfully, I
thihk Your Honor's. question ié very broad. And I
think you intended it that way.

' And so I think that whether the Court
finds that both sides haﬁe unclean hands, - it
doesn't reject one side's position or the other.
It's up to the Court to balance it under the
overall umbrella of the duty of the Court of equity
to arrive at a resolution that's fair. That's my
proposition at law.

THE COURT:‘ Then finally, finally, I

was speaking with a juror who most recently who
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just sat on a case. And they said it was tough

-becaﬁse the lawYers didn't tell us how much money

they wanted. So we have to figure it out
oursel&es; We didn't have anything.

Of course, Mr. McQuillin has given mé
his figure and you haven't. What's dn your mind?

MR. BARR: Well, this answer will avoid
the question. But in a manner of speaking, because
under of the disassociation remedy, as I suggested
to Your Honor When we were talking about
disassociation, there's a formula for that.

And the formula is calculable,
according to the provisions of the-statuté, based
on appraisals and the like. So it will give the
Court -- remember, I don't have a number inbmind.

THE COURT: So they would appraise the
value of the business aﬁd then give him five
percent of the value? |

MR. BARR: I couldn't present to tell

you, Your Honor, exactly how they would engage in

“that.

THE COURT: "You are include that in --
MR. BARR: I can put that in my 20

pages, Judge. Again, the operative statute is, I

'think; is 33.4.702. That's a part of the package
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that I handed up to.the Court and Counsel.

And I might say, Your Honor, to the
extent, that even as to that $42,000 on the balance
sheet, the tesfimony is that that's -- that number
is being reduced as Breach Inlet. That number is
being reducea as Mr. Stoney injects more into the
operation of the business, without it being
assigned as compensation.

| THE COURT: ALl right.

MR. BARR: So, Your Honor, it's a
question that I'm unprepared to answer. But if it
the question is aﬁswered in the context of
disassociation, then I think there's a formulé -
there's an evaluation procedure under 33.4 -- maybe
701 and 702. .I've never had to deal with it
before. But there's —— I see a provision of it.

THE COURT: You don't have to figure it
out while I'm askingbyou questions. I'm just
throwing out questions on my mind. Unlike
deliberating of a jury, you don't get proposed
orders. .

| MR. BARR: I don't. You're fight.

THE COURT: All right. Let's see what

Mr. McQuillin has to say.

MR. MCQUILLIN: Your Honor, I'll start
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where he did, which was section 33-44-701 is not a
formula that you applied to a member that's

disassociated. What that section applies to is at

- the end of a term of a term LLC, a disassociated

member can be -- must be bought out at the end of
that LLC's term. If'théy are not bought ocut by the
end of that LLC's tefm, then yocu go to 703 -- I
mean, 702, which provides for the final_court
action.

But there is a formula, as Mr. Barr
suggests, in the LLC act for determining the value.
That's done by appraisals and other stuff. And
they haven't come forward with any of that during
this trial, obviously.

Secondly, Judge, on the iésue of your
question about unclean hands. A couple of points
to make there. Number one, this isAderivative
action. And there are a lot of cases that say in
derivative actions that Laurence Stoney is
non-complainant. That the real party-at interest
here is the company.

To the extent that you issue a verdict,
that money is going to the company. And so the
company's hands are the ones that you need to be

looking at in terms of a derivative action,
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determining whethér or not -- number -one, focus on
whose hands you're lookingvat. Unclean hands may
be relevant as to the standing issue of our client.'

And we briefed that in a 40-page memo
to Your Honor. ‘And Your Honor'has already
prelimiﬁary ruled that our client has standing.

| But in terms of unclean hands, as it
reiatgs to this case, if YOu determine that
Laurence Stoney has standing, the real party and
interest is the company. At that point, Laurence
is just . a nominal plaintiff.

Number two, and we've cited this. We
called it our memorandum law in support of
standing. It is literally a 40-page memo that is
loaded with legal issues on all of this.

But it's a time honored maximum equity
that that he who seeks equity must do equity.
That's Taft versus Smith, 114 S.C. 306.

And cases has held that latches is not
available to someone who comes with unclean hands.
This is specifically a South Carolina Supreme Court
case, Emory 361 S.C. 220. Who he comes in equity
must come with clean hands. It ié far more than a
mere —— I'm sorry. It is a self-imposed ordinance

that closes the door of the Court of equity to one
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who is handed inequitableness or bad faith relative
to the'matter of which he seeks relief; " Whenever a
party'Who seeks to set the judicial machihery and
motion and obtain some‘:emember has violated
conscious of good faith or other equitable
principal, his prior conduct then closes the door
and the Court will shut it against him.

Those—are.quotes-from our briefs. So I
think to answer your guestion, Richard Stoney
cannot unlock on the doctor of latches if he's
violated under the statute his obligations of good
faith and fair dealingé and his duty of loyalty.
And, therefore, in equity cannot assert equitable
defenses. A

Really it's against the company. If

this Court determines that Laurence Stoney has

standing, it'é incumbent that you look at it. Your
first question.was about --

THE COURT: Was this in connection with
proportion of bwnership? Mr..Richard Stoney and
his friends, daﬁghter, Theodore, I guess they're
friends sometimes, not friends other times. And

these friends, they control 95 percent of the

.interest; correct?

MR. MCQUILLIN:"That’é‘correct.
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THE COURT: And your client controls
five percent? |

MR. MCQUILLIN: Well, actually, we take
that back. Lori Stoney has an interest, as well
there's some interest held in trust -- at least
based on our first hearing, Ms. Stbney said that
she supported this action. She‘said, it's going to
hurt me in martial litigation, but I want the Court
to do what's right, I think is what'shé testified
to. : |

THE COURT: But we're baék to saying
exact percentage actions kind of set forth as well.
But it's 85 percent, 90 percent, 95 percent. The
question really ié, how would that work? We've
heard testimony thfoughout the hearing that due
to —— there's disasteré and other things
Mr. Stoney doesn't have. $5 million.

Considering that he would be the

beneficiary of the money he would be paying, what's

‘the point of it, if he is to come up with

$5 million and then the majority owner makes a
distribution of 90 percent or 95 percent? What is
the point, basically?

MR. MCQUILLIN: .Your Honor, the point

is the limited liability statute defines a limited
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liability company that says a limited liability
coﬁpany is separate and distinct from its members.
And the money in this case is going back to the |
company, not to Richard.

And I understand Your Honor's question,
but in looking at.it from -- but thé law is --
they're separate and distinct.

THE COURT: It goes to the company and
not to Richard, but Richard has been the company.
| So how do you -- and you're suing him
because hé is been the company and noct allowed
others to fully participate, I guess.

And since we're talking équity, how
does that —-- would equitable maximum applies to
that situation?

MR. MCQUILLIN: .Your Hondr, all the
other members are recognizing phantom incomes from
the K1, while Richard Stoney was taking money from
the company.

| THE COURT: . So we did hear testimony on
that? »

MR. MCQUILLIN: We did. I think Teddy
used the world phantom income in his testimony.

But, Your Honor, to answer your first

point. You asked about the course in dealing with
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the operating agreement.

THE COURT: Yes. '

MR. MCQUILLIN: Number one, our first
position to Your Honor is there is no operating
agreement. It wasn't signed and agreed to by all
the members. There's the testimony that Gregory
Holmes agreed to it, that Michael Cox agreed to it,
that Lori Stoney agreed to it. They have not
signed the operating agreement. It's only signed
Laurence Stoney, Ted Stoney, and Richard Stoney,'I
believé. And so there is not a document signed and
agreed to by all of the members that makes it
binding on them.

THE COURT: Well, I mean, at the time
in 1997 there's an operating agreement signed by
everyone that then had an interest?

MR. MCQUILLIN: Yes, Yéur Honor. But
if you look at page nine of this operating
agreement —— I'll put it up on the screen so we can
see it —-- it says, any such of admission -- this is.
talking about admission members, additional -
members. Any such admission must comply with the
requirements described elsewhere in this operating

agreement and is effective only after the new

- members have executed and delivered to the,manager
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as appropriate a document, including the new
members. It's agreément to be bound by this
operating‘agreement.

So new members have been admitted and
none cf them have signed or anything or have agreed
to be bound by this operating agreement. There was
no evidence presented by the Defendants in this
case.

So the first point i1s there no
operating agreement. Aﬁd the default rules the
statute govern. Secondly, Your Honor, even this
operating agreement, if it does apply, references
the non-waivable provision of the statute.

And so my point is this, under either
the statute or the operating agreement, Richard
Stoney had no authority to take more than
$4 million from Breach Inlet in breach of his
non-waivable duty and loyalty and the obligation of
good faith and fair dealing. I e-mailed Your Honor
and copied Counsel, of Counsel of Chief Justice
Toal's article. I will read you some quotes from
her article.

The duty of good faith and fair dealing
is not a default. It is mandatory. The LLC act

forbids the elimination of the obligation and good
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faith and fair dealing. Thus, partners may not

limit the fiduciary duty of good faith and fair

dealing by contract. A good faith standard stands

as a floor below which fiduciaries may never fall.
The obligation of good faith and fair dealings is
described by former Chief Justice Toal as a
catchall provisions. The céurts will apply it to
conduct the members world behavior into gquestion.

And this is an opinion by her. She
said, courts will likely broaden the implication of
the obligation such that morally offensive behavior
that may not need to be breached the care or
loyalty standards will be deemed bad faith behavior
resulting in a breach of the obligation of the good
faith and good dealing.

And, finally, this is what she says in
the article. Finally, like the obligation of good
faith and fair dealing, the parties cannot waive
the duty of loyalty. |

And so to answer your question if
there's a courée of conduct or whether a restaurant
closing or a cookbook not being written well

whatever, that does not allow Mr. Stoney to violate

~the duty of loyalty or the obligation of good faith

and fair dealing. And his actions in the case
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clearly violated it, despite warnings from his
bookkeeper, his CPA, his own lawyer, and even the
filing of this lawsuit. Richard Stoney was not a
quitter. He didn’'t quit taking money from the
company, despife all of those things.

THE COURT: You know, i don't know how
it's related. But the Jade Street Case comes to
mind, where the contract down in Hilton Head, T
believe it was, déing this work his business was in
a LLC. So he claimed protections and said he
couldn't be personal liable. His license makes him
personally liable. That was sort of a case that's
in a big chip away at the protections of an LLC.
Because, you know, someone is a contractor and
they're doing the work and they have an LLC, then
they really don't have anything to protect them
from personal liabiiity.

MR. MCQUILLIN: He actually wrote a big
article on Jade Street.

MR. BARNES: - Do you mind, Your Honor?

THE COURT: Yes, sir.

.MR. BARNES: As you know, 16J was
published by the Supreme Court. The'opinign, it

was sort of misleading. So they withdrew it. They

‘published a second opinion on it.
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And what that opinion says and what was
subsequent that was cited to it says, is that in a
limited liability company entity separate and apart
from the -- a limited liability corporation company
provides absolute liability to the members of
contracts and torts obligations of the LILC.

What it does not do -- 16J says sort of

unartfully in the first case is that a limited

liability company, which.is provides vicarious --
provides against vicarious liability of other
members, does not provide limited liability to a
member who commits a tort.

So, for example, if all of us are

‘members of a limited liability company and I have a

limited liability company on driving the company's
truck. And while I'm out driving the company's
truck I drink a six-pack of beerxr, and I injure
somebody, the right answer is the limited liability
company is liable because an agent of that company
can ptoduce a tort on that, working on behalf on
company. None of the other members ﬁave any
limited liability, because the limited liability
company -- the act provides absolute protection for
that.

But I have the liability in, my
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capacity, as an individual who committed the tort.
I don't have liability in my capacityvas a member
of the LLC. And that really doeén't make any
difference. ‘

And so I think that's what the Supreme
Court meant to say in 16J. And there's a
subsequent case, which we've cited, whigh the Court
sort of straightensﬁall of that out.

THE COURT: Of course, interestingly it
started as a contract, that the contractor
breachéd?

MR.}MCQUILLIN:. That's right.

THE COURT: And then they added in the
tort parts and negligence all of that. But thank
you.

MR. BARNES: Yes, sir.

THE COURT: All right. Anything else
here today? Have we sapped up the brains and the
knowledge?

MR. BARR: Well, I might say Your
Honor —-- Your Honor posed a question that we've
been beating around for five years. And the punch
line of your question is, what's the point of it?
If Richard Stoney is 80 percent member of whatever

his percentage is -- I'm sorry, 55/60. And if a
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judgment is rendered against him individually for

$4 million. If he had $4 millicn and wrote a check

and then the LLC declared distribution of it all,

wouldn't he get 55 or 60 percent of it back? :
' That's the point of it, kind of"

question. Unfortunately, I don't think we're

~ dealing with an instance if Your Honor finds it

lawful, there will be any excess. Which is why I
asked Laurence Stoney, what's the end game. My
question to Laurence Stoney on the stand was
similar to what is the point of guestion? What
happens at the end of day if you grant him a $4
million judgement against Richard?

What's your motive here to take out his
interest in this LIC and then apply that to a big
judgment and then take his interest in the land and
apply that to the judgment? So that'sbsort of my
version of what the point of it -- the question
that you poée.

I don't know that I have -- I think
it's important that Mr. McQuillin made an
intereéting statement with respect of unclean
hands. Because it might signify a point about
which we agreed. And that is unclean hands could

disqualify Laurence, this class of one member, from
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his claim that he has standing to represent the
corporation, to bring this action on behalf of the
corporation.

Because the point of it is, that this
corporation really doésn't want this action

proceeded. That's why I keep referring to it as

' upside down. A single member class can certainly

articulate a claim on behalf of the corporation
that's been damaged. But here we got a case where
the corporation, more than the vast majority, at
least 90 percent of the corporation is saying, we
don't support this, we're not seeking this. We
don't want this. Don't give us this $4 million.
We don't want this $4 million. We don't want this
action to proceed. It's too disruptive to the
business. |

I don't have a solution to that, other
than to say that the equitable resolution and the
fairness resolution is disassociation. That would
ndt be a penalty to Laurence Stoney. He would get
his fair value and get his costs.

THE COURT: All right. Mr. McQuillin,
you get the final, final word.

| MR. MCQUILLIN: Your Honor, I'm going

to cite to you the Angel Investors case. In
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closely held corporations it becomes easy for the

majority of shareholders to identify themselves as

a corporation. We recognize that closely held

corporations aré more vulnerable to mal fees. The
nature of a closely held corporation where there's
often a small number of shareholders and many of
those who have close ties to each other lessens the
likelihood that a minority shareholder will speak
out against corporate maleficent.

In light of the greater vulnerability
and maleficent those present and closely held
corporations, we hold that a sole aescending
shareholder in a closely held corporation qualifies
in a class of one of derivative standing. But
shareholder of one seeks by its pleading when
forced out of the company. There's no dispute that
that's what we're doing.

And, number two, does not appear to be
similarly situated to any member. And in this
case, Your Honor, we have stipulated to that fact.

And so Your Honor asked what is fair.
Whaf is fair is that a minority sharehocldexr can
bring a derivative'aétion against the company to
seek the return of $4 million that a manager took

out of the company to support himself and other
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businesses.

THE COURT: Very good. Well, it's been
an interesting case. You repreéented your
interests well. We will have you—éll submit
proposed orders in nine days.;

MR. BARR: You want proposed orders?

.Okay.

MR. MCQUILLiN: Next Friday, Judge-?
AMR. BARR: Your Honor, I'd ésk for a
little more than that. I.just need more than that.
THE COURT: Well, I'm asking you.
MR. BARR: When I was proposing 20
pages, I don't remember if I said 20 days or 30
days. But I was think it would require at least
30 days. If what you want is a proposed order
rather than a 20-page memorandum.

THE COURT: I do not. I do not want a

memorandum. I want proposed orders.

MR. BARR: That's a different charge
than a 20-page memorandum. So I would ask for
30 days.

.THE COURT: I certainly don't want to
violate the opinion of Court of Appeals. Like the
judge in family court did by signing off on what

was said to him.’ There will need to be some
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tweaking changes according tb who I agree with.

MR. BARR: I think that's a good way to
approach it because then you can compare findings
and decide one way or the other.

| THE COURT: So 30 days is fine.
MR. BARR: Thank you.

(The proceedings concluded at 4:01
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State of South Carolina )

County of Charleston v )

I, Krista Nicole Carney, Official Court
Reporter for the Ninth Judicial Circuit of the
State of South Carolina do hereby certify that the
foregoing is a true, accurate and complete
TraﬁScript of Record in the Court of Common Pleas
for Charleston County, South Carclina, on the 10th
and 11th days of March, 2020.

I do further certify that I am neither of

kin, counsel, nor interest to any party hereto.

June 8, 2020

Krista Nicole Carney,

Official Stenographic Court Reporter
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(The following proceedings were had
3/11/2020, Charleston County Common Pleas, Judge Newman,
9:51 a.m.) |

THE COURT: You may be seated. Good
morning. Well, I heard from Mr. Kefalos last night
stating that he won't be able to return. Mr. Barr is
going to carry the weight. He expressed that.

Okay. Well, continuing on. You may
proceed.

- MR. MCQUILLIN: Your Honor, may we take up

a brief matter. I brought this up in our pretrial
brief, but I want to make sure that we're not caught in
the énd. In the event we do prevail. The LICs statute
allows for recovery of attorneys' fees and costé;'vWe're
not ready to proceed on that today unless Your Hoﬁor
wants us to., We confemplate that either there being a
second hearing follow-up submissions, something along
those lines. I just want to make sure that we're all on
the same page there because otherwise that full
information from our accountant yet or haven't generated
a full bill from our fees. But I want to make sure
procedurally. The way the statute was worded it éays,
if successfulva derivate action claim can recover fees
and costs.

THE COURT: It's meant to say, may shall.
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disassociation. That seétion.applieS'to‘is at the end
of a term, of a term LLC, a disassociated ﬁember can be
-- must be bought out at the end of that LIC's term. If
they are not bought out, then you go to 702, which.

provides for the filing of a Court action. But there is

- a formula as Mr. Barr's suggest in the LLC act for

determining the value. That's done by appraisals and

“they haven't come forward with any of that during this

trial.

. Second, your question about unclean hands.
A couple of points>to make there. Number one, this is
derivative action. And there are a lot of.cases'that
séy in aerivatiVe actions that Laurehcé Stoney is a
noﬁinal plaintiffl That the real party in intereét hefé
is the company. To the extent that you issue a verdict
that money is going to-thé company. And so the
company's hands are the ones that you need to be looking
at in terms of the derivative action in determining
whether or not — nﬁmber one, focus of whose hands
you‘re'lookihg at.

Unclean hands. may be relevant as to tﬁe

standing issue of our client. We briefed fhat in a

 40-page memo to Your Honor preliminary ruled that our ~

client has, but in terms of uﬁclean hands as it relates

to this case. Once you determine —— if you determine

MH{jdslv'.'“""
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CONFIDENTIAL MEMBER COMMUNICATION

1 know in the past we have had issues regarding your feelings about my managing
of the LLC’s; to be specific, for over five years now you have said in public many
unflattering things about me (more directly, accusing me of dishonesty) to numerous -

-persons close to both of us, including Willie Islin, Walter Hundley, Furman Cole, Jimmy
Lucas, Randell Stoney, Demi Howard, etc... and God only knows who else, But, I
remind you that slandering the restaurant or myself does no one any good, and is in
contradiction of the LLC agreement.

I realize that the source of your disillusionment with the restaurants stems from
your feeling that you have not received as much money as you are due. I am, frankly, as
I have stated before, insulted by the insinuation that I have mismanaged or
misappropriated funds in the restaurants and/or Crew. Certainly I have had some
decisions to make, as Managing Member and majority owner of the respective
restaurants, that were necessary to the operations of the restaurants that were not
necessarily “profitable” (e.g. the kitchen expansion at Breach and the security meastres
at East Bay), but they were my judgment calls on the best way to manage the business
functions of the locations in question for the long-term.

As for your distributions specifically, according to my records you have received,
since 1998, $76,668 from Breach Inlet and $17,611 from East Bay (including $928 in
2003 when the restaurant los?z money). This represents a return on equity of 266% for
your $28.750 investment in Breach and 39% on your $45,000 in East Bay. Since we are
only talliing about an eight-year and six-year history respectively, I think those returns
are very impressive, and I am very proud of what we have achieved as an organization
(especially considering the business that we are in, which nationally averages roughly a
5% median Net Income on restaurants comparable to ours). I will admit that in my
exuberance to get the investors some distributions out, I have retained less cash in the
LLC’s than would have been prudent according to my accountants, but I think erring on
the side of too large a distribution would not be a source of disgruntlement on your end.

Laurence, there are decisions that I have had to make regarding staffing levels,
advertising, menus, maintenance, etc...that may not be transparently beneficial to you as
an investor, but I can assure you that I am only receiving distributions in a pro-rata share
to what you have received. It is onty logical that I would want to maximize my own
value and return, and in doing so it inevitably increases yours as Well Prett-Thomas,
Gumb, and Co. has prepared our financial statements and tax returns from day one and
you have had access to that information the whole time. I know it is frustrating that
increased competition and cost of goods has decreased our sales and profitability, but I
cannot control the rapid expansion of dining options in East Cooper any more than I can
control beef and lobster prices. At the end of the day, you have to trust me. I’'m not in
business with my family and dear friends in an attempt to skim profits or benefits not

‘available to them as well, I would think the fact that T haven’t had a base salary increase
in the history of the company would be just one example of that.

Please give me a call at your earliest convenience so we can discuss the
information you would like to review. My thoughts are to set a meeting with Harold
Pratt-Thomas, Barry Gumb and Rudy Thomas, which should completely answer all the
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CONFIDENTIAL MEMBER COMMUNICATION

questions, and unfounded suspicions you apparently have. In the interim please keep this
matter confidential as any outside discussion could impact the LLC. Your cooperation in
that regard would be appreciated. ‘ '

Sincerely,

Richard S.W. Stoney

Managing Member

The Boathouse on East Bay, LLC
The Boathouse at Breach Inlet, LLC

cc: Bobby Pearlman
Harold Pratt-Thomas
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Lol Dan.dridge Stoney, Aliopisy at Law
11561 Bowm.anRoad Yiilta 200

‘Mount! Pleasant, 9.C. 29464

Telephons: (843) 723:8683

Fax: (866) 364-?223

Confidertal & pitvileged

Unless omcr\mse mdmaﬁad or ob-vioua ﬁ:um lta nanwe, the inifoiriation oontained in this
conﬁdenﬂa] m&matlonlwoxk produot, This _
antity namnd above If e readsr of:

pimi ’ftﬁgh"is' atidctly probibited. If youi have
todeived this communication’ In'exrer or ate 0ot AUFe- eged, pleaae lmmedlabaty
notlﬁ! us by rétirn esnall and. dostroy. any copias-—electmnlc. paper.ar r otherwise—-whichyou
ay have ‘o this cemmunicatics.

[

EXHIBIT
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Print:i: Workspace Webmnil : ‘ hups //cmml lS.godnddy comlwmdow/pri n‘
EXHIBIT

RE: Boathouss

Laurence;Stoney (stney@calemianmiarie.com)

3-

te 12/11/2014 323PM-
"'Rlchard Sloney"‘ <dchard@crewcarohne com>,
“#Raindoll C: Sianey, Jr.* <rsioriey@barrwell-whaloy.coms; pauliinte@liKleravi.comn, sbames@hsbiawfim.com

SR o P R T e e v L aim L aai L L - L P I

‘Richard, Liké | sald 'ma‘kévou'_rtbés‘:,bfféjrfaﬁdjwehﬁxgm rict nedd all the pali L

5

From: Richard Stq" v [ma{ chard@crewcarolina.oom)

Sént Wednesday,'_i,_ cember.17, 2014 3:16pM

Ta: Laurence Stoney
| Ce: Randell C. Stoney, I; <paultlnkler@tin!derlaw coms; ssbarnes@hsblawﬂrm com>

.Subject Re Boathot.lse

‘Laurerice;; based on'the fect that 'you, have copled our cousin Randell and two other attorneys’l: thlnk lt us-
obvlous we are not going to get anywhere short ‘of mlnlmally medlat:on Let me know Rlchard

On Dec'17,2014, 8t 2:40° PM_,~“Laur\enceStoney"z sto

Richard, | think the best way to go at thls Is \ uto make your | BESToffer up front Keep in mind
what you, already owe me, plus lnterest and ac ] Y récast numbel Try 10% per.year.
icompounded yearly on: au past due’ and acap ra 3of 6% based on $25 000.‘ ,year Standing by t

From' Rlchard Smney
Sent. Wedneed_ay, Deoember 17,°2014 11:30 AM

~'Subject' Re: Boathouse-

Laurence lam'unfortunately still: covéiedup: with some other matters but ) war ed.to get' back to you
3 brief 7 response per your request My prlmary goal c 1Yo
“either alone’or preferably wlth a3rd party, and v Ind up | In a m ual satisfactorv vay before th end
‘of the year-a buyout.of your. 5 percent ‘of Breact

to'have.you agree to payr'nent over 24 months or so alo with a present day/transachon interest
rate collaterallzed by vour. stock: | have a'hdon: ppolntment 1 must -attend but amy free Iater today or

;tomorrow r meet’. Understandably | antidpate that we wlll need to commlt ro setting
'aS|de som‘ m to try and redolve thls impasse: Commumcano 14

you th!nk we eam make some progress and your. general thoug,hts Thanks Rlchard

i
.
k!
q
]

Oii De¢ 16,2014, at -1;'1_':45,{AM; “Laurence Stoney” <sta it g
' Rlchard, A brlef outline of what you have inmind would be Helpful. LOS

"

" iCopyright ©2003:2016. Allrights fessrved.

L TRING, 1223 PM
1ofid ‘

= : - R
JROEESIIEISURRERSRFRE S R . - -
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From: Richard Stonéy. “<richard@crewcarolina.com>
Subject. Boathouse'5 percent interest |

Date: December 16, 2014.at10:16:12 AM EST

Tor Laurence Storey. <Stoney@colemanmarme com>

Laurence ,hope all Is well 2015 is about over and | am trying to complete a number of
things before the end of the | year. The fast thing I want, given all that has transplred in
my life over the past 5 plus yesrs ; is 1o ptolong the discord between us. If you are
interested in trying to resoive as genﬂeman your interest in Breach | would stiggest a
meeting before Christmas. It would be my hope by mesting that we could reach a
favorable resolution to this ongolng Issue and put it behind Us. Should you be willing to

maet’| would further suggest that we agree on ‘aneutral and detached 3rd parson to

mediate for.a couple hrs. Randell 'l am sure could give you the name of a few
mediators . Regardléss | would appreciate us initiating in the near future a civilized
dialogue to get somethxng moving. | will wait to hear back from you . Regards-Rlchard
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XHIBIT

D¢

134 MEETING STREET; [THIAL FLOOR ﬂH01 2240)’
. POST OPFICE BOX 340 (29402 0849)
‘,CHARLBSTON ‘BOUIH. CARDLIHAY

‘TEL&PMONE 043.733. 3388

-FACSIMILE ;043 722.2208".

-waaelru T, hwlmrfmn eom

BTAFFORD u. MEGVILLIN ii
DIRECT. DIAL WUMBER' ua 124,120
EMATL mmoquillin@habtewtivn. com

Apiil24,2015

Mr. Richard'S.W. Stoney:

1.Cool Blo St Suite:201

Charleston sSc 29403

Re:  Member Request for Tnformation Pursuasit to Operating Agreerient and S.C; Code Anh §
33-44-408 : o e

HSB Fxle No 37631 .0001.

Dear Richard: "‘

On behalf 'of my cllem Laumnce Stoney, I.am wntmg you m ‘your capacity as manager of the:
Boathouse at Breach lnlet, LLC (the “Boathouse") to request information as- prownded in ‘the.
Operatin Agreemem and pursuant, to, S.C Cade: ‘Ann § 33-44408 We fequest accéss to the
following’ within ten (10). days of the date of th15'letter ' l )

1, A éurrent list. of the names and mailing ¢ addresses of the members of the Boathouise,

,,,,,,

K togethcr with the’ a.llocahon of net profits and losses for ea.clrmembcr,

2. Copxes ‘Of thie federal, ‘state; and local information or income tax xetiitns. for the
.‘Boathouse §'most recent s§ix (6) tax-years;

3. ‘The current Opeiating Agreciment and all smendments or restatementts;

4.  Anyleasesentérod by.the Boatliviise;

5. Alitisg ofny member distibutions made'in thi last six'(6) years;

6: A listitig of all decounts reccivable or other amourits-dug to the Boathouse; and

7. The.correst aid complets bboks énd records f account for the Boathouse.

1 fwould prefor: copxes of the requested documems and will mmburse you for any copymg eXpenses. B}
‘In the’ evem coplw are;not: provided; I am ‘willing to come:inspect ‘the. documents at.a convenient "

placeand’ time: s
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Mr. Richard 8.W. Stoney
April 24, 2015
Page 2

»Please let me know 1f you have questmns about this request.

Smccrcly yours,

O 7T

J Mc ilkin T
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CROSS ENTITY TRANSACTIONS R .
2007-2019

Tl

. Payor , - . . © . K
[ " Account Description Journal Ctrl # Reference ’ ) co. : Note
,Oue To/From Crew Carolm: . ,GJ}-101-0001231 -Withdrawl of 4000.00 ] RS Paycheck is the 2275.00 thxs was cash to depom into his account - ] .
Due To/From Cn:w  Carofina “ ~GJA101-0001240 ’ '_‘W'nhdrawl of $2000 0T _ " RS Owe- Tempo work S]ZD Tempo Work 5170.25 personal Money $400.00 e S oo mmmn o
DueTo/From Crcw Carolina - G}-101-0001248 ,Withdravd »Thc Due to due from RS are lhe 8 hours szpo “workd at the farm, and he work. hours heye Bolh at 175 an hour
o ec Xfer: ' ; ‘of town for Zweeks T T

- 400 ‘cash for Kris, 450 cash’ foc'rs for kris weekend fashion show 2000 cash for s>
s $500 rs profidio farm, $100 rs personal cash'$625 Shclby/Proﬂd.o 5400 s pcrsonal

PRI h tAem e maAtn e A

e b e mparr s & mayas Iy mame

'Due To/me C(:w Carolina . 101-11112281
Oue To/From' Craw Carolina X T GJ‘IOI-OOUZI.SB WID Aug 2013 i

,DueTo/FromCrewC:mlinz‘ 6J)-101-0002522" ‘RScash T e Vethospltal billsforsophlesnakzhlles rs weekend cash -
;OO At UV e (e i AR e oy e s v o 1405 20y £ 1 w2010 e S T e b

okl A L o s 4 it e -~

PUNERS

" Pogelof3
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J_‘P'ayér'EnlIty-': Boathaute at Breach Inlet, 1LC

CROSS ENTITY TRANSACTIONS
2007-2013

Payor . L . - .
Account Daserlplion” Journal Curi 8 Referenca Note
Due To/From Richard S.W. Stoney GJ 101-000044% _1RSWS Cash for France Vacation Nane. (§750) . N
Due To/From Richard S.W. Stoney  [GM101-0000473  iWireIn AS Persorai Acct | "jMona. (55,000 " ’ T ’ ) e mens o T
DueTcIFromlkh:niSw Slonzy GJ 101-0000474 ‘wlu in AS personal Nxoum ' :Mone ($5000) . H
“Oue Toffrom Richard S.w, Stoney __ . GI-101-0000475 ' Wire In RS Personal Accl "INone. (51,628.53) | ) : o H

Due Ta/fram Richacd S.W. Stoney_

Due To/Frum Richard S.W. Steney

Due To/From Richard $.W. S1oney
Oue To/From Richard 5.W. Stoney
Due To/From Richard S.W. Sloney

Due To/From flichard 5,W. Stoney
Due To/From Richard S.W. Stoney

Due To/From Richard 5.W, Sloney

Due To/Fiom Richaid 5.W. Stoney .
Oue TofFram Richard S.W. Stoney

Due To/From Richard S.W. Staney
Oue TofFrom Richard S.W. Stoney

Ous To/From Richard 5.W. Sloney
Due To/From Richard S.W. Stoney

From Ops Checking

‘Due To/From Aichard S.W. Stoney |

51-101-0000475

T €101-0003706

C-101-0006332

| €+101-0005790

€-101-0007347

" 1010007352
* £-101:0007353

G1-101-0002039

C-101-0007696

¥ ar101.0002158

C-lDl-O(X)SJlS
xC-lDlmlWSI

631010002430
GJ-101-0002598

. €-101-0011697

C-101-0021518

o CASH / MS Chicaga

‘wire In'Rs MnomlA«Ecl

MTNY /Per RS

" RSWS /043012

':IAMIE/DSO(l! o

CASH/RS4513
CASH / Cash 4.83.13

* 7 CASH] PermStext

w/o

e .

W/D Aug 2013 _

_ioAsH/3.0404

AMIE £ 10.27.14 rec

wd

;AMiE / recelpis 4,10
usws/upl Fees

“Nane. ($3,000)

*$5500 13 peofidio farm, $100 13 persomal cash 625 sh:lbv‘/w;:!{dlé $40013 parsonal
" 750 cash ta r3. greg bday party at farm, o
*250for partlal payment for work 3L tarm alter storm, clean up, tc,

" Hotel accommodatians for powbh Towastor fo¢ Elis Creeb, feed for ho(su, Jackson dav:npon tasses o

"5156.002 mos mablle s ) .
Chexk ¥52405 Memo Line "Pers-Legal Fees™. (Amaunt: 51,800.00}

PRSI

RSla peovide recelpts for this cash to chlcago
"R texted Kathy asking her for $400.00 for the weekend (1 gave 5350 cashymsterday s well) RS has irbends In town from| Maly and Croft barke herarm. ¢
‘riding today 50 he needs additlonal cash..the extra $100.00 ls for Kathy 10 g0 to Trader Joes and get gracerles per RS,

" As needed to taver motgage for Keaslagten, IRS payment and Lod suppart

Cash to kathy for camera far Crolt and cash for rs far weekend, horse feed and horse faeding person

Cash for RS ta pay for 3 few hours of wark on farm, s well a5 for Kils 3nd AS prescriptions which IS Is ‘picking up and dellvering.
RS nends to “pay sevesal 1hings™

200 for Jesse and rest for RS, shipping poka horses for a match, horse Ieed, polo fees and waekend money
300 cashrs

+120 cash farm help
160 cash rs

173,38 blinds
6183 richard car repair

69190 bahamas (light

60,00 crolt <o pay for Infections dr
189,50 horse feed,
c. attachad

_li cash- tips for rs parsonal iriend visitation (pmt washed this out) crof performance, 13 Cashume..~1k £3sh Is for Cralt t2[p and out of town

FUA313.enne. 20 K o charlie moarse 10 repay 3 personal loan made to richard that rs infusd into breach ops cash....50C cash was requested [n persan by RS
while ealing lunch a1 sesame on the 13th, beltave was for aiken,,..300 cash 250 went to perfidio, 50 to rs.—.

““charges ta r3 persanal are for old steg payments on oid mi pleasant cando, needed (o be pakd 10 secure service 3t new Of condo

$275 Iallar

'$73.53 Dovar Saddery

$100 Jet Blue Change fee DC Trip

5411,23 Dall for new computer,.Jast charge here was used for Salt, they repaid via deposh
$597.87 additional charges from DC hotel not previously paid to J$

Poge2of3
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CROSS ENTITY TRANSACTIONS
. 2007-2019

j: Payor Entity: . Crew Carofina, LLC “_‘;'anqr:Acqo;xﬁt:':zeod-ooo A

Faprv

R Payor . .

Account Description Joumnal Curd # I - - Reference ' L | et Co- s Note I
' ] 3 ’cn«k to Chip Robinson to pay him ln complele for year end and civit matlers par RS, A
‘Oue To/Fram Richard S.W. Stoney _ C-800-0001500 CASH/ 6224 ;

1
Oue To/From Richard S.W. Staney

Dux To/From Richard S.W, Stonsy

Duo To/From Richard S.W, Stonwy
_Dve To/From Richard S.W. Stoney
Due To/From Richard S.W. Stoney
Ous To/From Richard S.W, Staney
Due To/From Rikchard 5.W. Stoney

Dus To/From Richard 5.W. Stoney
Due Ta/From Rihard 5.W. Staney

Due To/From Richard S.W. Stoney

Wrole the cash check due to the bank having ta call and varlfy chacks becau:

Cwe b e ot et deenns weae eeam s

504 RS- asked me for money, paying mysefl back

'C-101-0004500CASH/ 7087 *s250 ks parsonal maney
" €101-0004670 I MISC /1148 717 T Chaek Weitten 10 Bank of Amerka per RS Loan for Eltis Creek T e .
" C1010004754 T TCASH /856377 T R owie 3005 He nesded cash, and | could not access tha bank account by tha lime he nzedad t, this Js due to e, Mezan | I

'G1-900-0000309  PaymanttaKathyKelyforAs T TNeme, T T T T oo T T o0t Tt o

'GH900-0000775°  iWlatoRS 7" Mons. TAmount: $3,000] oo e o

GI900-0000775 iWhetloRs ’ " None, {Amount: $25,000) ’ o -

GI-900-0000875  -wire ta RS and his harse guy None, {Amount: $11,000) b

Vo T 24 hours faem

; ; 5 hours Tempa for Babby

V.900.0001125 TEMPO/D72409 110 hours Tempa Asil. for Babby

G1.900-0001727 Ted Wachovia Note Pymt None. fAmount: $2,127.58)

HE $650.000S used § for Lunch tp, pay kensingion people, croft riding pants
£-300-0001293 CASH/Misc . ) ssou.uu,_ns owed lamie Bowles Whis for Thursday and Friday cash | fronted 10 him...not sure what the lund_; weire used for .
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_ Payments tb
Greg Holmes & Michael Cox
by Year

?

+HOLMES:PAYMENTS BY-YEAR i

Year of Payment x|« Amountsss:
2012 $ 21,000
2013 35,000
2014 54,934
2015 22,000
2016 39,841
2017 33,200
2018 6,820
2019 14,708
$ 227,503

: #5 COX:-PAYMENTS -BY:YEAR . v
-:Year.of Payment>«: [z Amount ..

2019 $ 7,354

.Source: Boathouse G/L by year

3

—

§ ae EXHIBIT
:

Page 1 of 1
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BOATHOUSE
NONDEDUCTIBLE
PENALTIES AND FINES

T Nondeductible
nalties and -
£y #.Finesi.

2015 $ 41,867

2016 2,854

2017 6,168

- 2018 43,840
Total $ 94,729

Source: Fedefal Tax Return for BBI by Year

EXHIBIT

Page 1 of 2
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.. BOATHOUSE
NONDEDUCTIBLE
PENALTIES AND FINES

. Overdraft .,

»i5 Fees 7 -
2017 = Dec Petty Cash $ 30.00
2017 Dec Petty Cash 60.00
2017 Dec Petty Cash 30.00
2017 Dec Petty Cash 60.00
2017 Dec Petty Cash 60.00
2017 Dec Petty Cash 150.00
2017 Dec Petty Cash K 30.00
2017 Dec Petty Cash 30.00
2017 Dec Petty Cash 150.00
2017 Dec Petty Cash 150.00
2017 Dec Petty Cash 150.00
2017 Dec Petty Cash ) 90.00
2017 Dec, Petty Cash 30.00
2017. Dec Petty Cash 150.00
2017 Dec Petty Cash 60.00
2017- Dec Petty Cash 150.00
2017 Dec. Petty Cash 15.00
2017 Dec Petty Cash - 60.00
a 37 Dec’2017:Total " *'$* 1,455.00 "
2018 October Petty Cash | 60.00
2018 October Petty Cash ‘ 150.00
2018 October Petty Cash 90.00
2018 October Petty Cash '150.00
2018 October Petty Cash ' 150.00
2018 October Petty Cash 30.00
2018 October Petty Cash ' ) 150.00
2018 October Petty Cash 150.00
2018 October Petty Cash 30.00
£70ct:2018 Total: . $:- 960.00
2019  October Petty Cash $ .30.00
2019  October Petty Cash ) 30.00
2019 October Petty Cash 90.00 -
2019  October Petty Cash 30.00
2019 October Petty Cash .30.00
2019  October Petty Cash 150.00
2019  October Petty Cash 150.00
2019  October Petty Cash 30.00
2019  October Petty Cash 30.00
2019  October Petty Cash 60.00
*2019 October Petty Cash 150.00
2019  October Petty Cash 150.00

7 0ct 2019;Total -
FAverage/month -

‘Source: Bank Statements for_Boathouse

1127

$-7930.00°
:$%11,115.00;
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3/2/2020 6:11 AM Balance Shest Page 1of 2

i The Boathouse at Breach Inlet, LLC, Entity #101
-Current Year as of 12/31/2019  Prior Year as of 12/31/2018

§ _ EXHET

Currant Year Prior Year Varlance"

Assets:
Cash .
1000-000 Cash On Hand 3,573.05 3,573.05
E?E‘ERANO'&OOO)?%KSPG@QAccounlﬁe;-’»’!g-‘iv‘,‘- R e B2 LB 2B 4 Py e B i e Y18 877,13
$045-000 Patty Cash Account -19,392.82 o -8,905.48 «10,487.44
B e AR S U e B RIS R T A A Ty OB E AT R e bt e O o e i 1a 1390022
1047-100 Savings Account 2 . 95.'@_” . 98.50
: T AU A T P a Y, v 1] .52;62&@33&'&;'5?&.}5.12255.2'-—::_?,‘-_:‘#';‘51'::'."-' ¥:1.010:00
$23,888.70 $8,570.79 $15,317.91
Inventory _
1200-000 Food invenlory 1,056.43 530.24 528.19
R T BT R e P P NI T R L A L DA U0 S At eyl 04,00, AR ]

| fy: X £ A o 104 A2

Food inventory - Meats K 3,072.83

B 200003 o N FVaNOry Sl TO0 UG B A N e S (o T Rh ST oAA N b et e T B Y

1200-004 Food Inventory - Dalry
T aLroadilnventory. 0

Food

A 2002000 s ehood
1240-000

IR 0n0 B AT 451

$17,167.20 " $21,585.78 (§4,418.59)

Curront Assots . . '

2600-900 Due To/From Crew Carollna
T at00 B0 e DB OB By s
2600-807 Due tofTrom Ellis Creek Prop. LLC
A AR R A N R AT 2

4,194,264,66 4,193 ,474.57 790.09
2:811.50 2,911.80
z T 0 0D 0 R D s e El Ren0. 3/ 218g

2630-000  Due To/From Crew Caralina, LU .210.00 210.00 ]
g P60 o N 860 P N AL e e
$4,244,772.19 64,294,354.09 (549,582.80)
346,919.04 34327093 - 3,648.11
5T e a0 B S e T A BOB A
80,500.86 76,803.04 3,597.82
Fi: 2 XK : ATERAAE B2 ; AR B00. 00 e A A s 0,04
1310-000 Kitchan _ 185,802.00 185,602.00 -
AT Umated (D eprectal R R A A R RY $o B0 010005 el 3810,00 1 G TInRLES
: N : $361,557.50 $349,705.34 $11,852,16 *
Other Assets’
. 1401000 °  Sec754 Step Up Holmes _ 2a74s00 23,745.00
[ TAT0000 4R A N T P e e T T 77 57000, 00 s e ond R0 000,00 SR p 3 e 5,000,00
1420-000 75,601.81 75,601.81 :
U P WL TN Y o oL I Yo=Y T Y, - o - g - - - -
R A 7 0000 s e AC CU IS IEd A O Z O 1o A A e sk R T g g e e 00:920 BT T TE00,820.81 L0 Do S gl ey
o - §73,426.00 §58426.00 . $16,000.00
Total Assals: - $4,720,811,59 $4,732,642.91 ($11,831.32)-
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The Boathouse at Breach Inlet, LLC, Entity #101
o Current Year as of 12/31/2019  Prior Year as of 12/31/2018

Current Year PriorYear * Variance

Liabilities and Owner's Equity.

Current Liabllitles - )
1400-000 Calering Deposils ] ;-8,598.00 -9.599&0
T DO00000 ] Sar e DURTS P AT ADIEAY: S g Fk e JUE R RIE S TBAT.90 T Gy a4 53,460.80: prh gt 2 20,285.49
2300-000 Sales Tax Payable 3;871.69 49,170.74 ~45,299,05

G o 2355000 7 13-~ Payroll LaxFayable - aqu : R T R G T S B1952 B2 o b it nr 19,852
2400-000 Suspense 5,287.57 1,424.02 3,863.55
$73,282.25 $124,014.08 ($50,721.83)
Other Liabilitles

T U e RO R W SO R VETT) oow,::,-mwa‘;.;so;ouo.oo

2B 000 e AP BT FICTaE s N U ke

TR RS o2
2605-000 Due ToIFrom Ted D Sloney

-1 1 .373 35

$645,325.73 §706,018.57 (§60,692.84)

Owner's Equlty

2, e Mlchae] GaXATIet: : g A i)

3501—001 CapAccounl « Richard 5.W. Sloney 2368 475,25 2366475.25

502,00 15, IR0 A ACCOUNTE A €4 DS ION ey W AL Gt I i Ik mmm A4A3.842:T,
3503—001 CapAccoum LaurenceS(oney

243,748, 70
mm T DA 295 2 T DA '1'2'1“64‘5135

54.002.193.61 $3,902,610.26 §99,583,35

Total Liabllities and O/E: $4,720,811.59 $4,732,642.91 (511,831.32)

OUT OF BALANCE " s0.00 50.00
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R
. S EXHIBIT

|
o BP0180998 % .
© STATEOFSOUTHCAROLNA )  MEMORANDUM AGREEMENT
COUNTY OF CHARLESTON ) FORRECORDING

ThisIs.a Memorandum of & the First Amended Least Agre‘ément behNeén
Richard 8. W. Stoney (Landlord) and The Boathouse at Breach Inlet, LLC, (Tenant). ,
WITNESSETH:

That for and In conslderation of the covenants ahd ggreemants of the partles to
be kept and performed &g expressed In a certa]n@é,a’sgzﬁ'greem‘eht.‘dﬁtﬁdiMEQZGI.aﬁ?
Qb'iffii“thé paitles state that:

1. The partles have entersd into an.amendeer~aase'-'Agreem‘ent::dated-May-:Si',;
2011.

9. Thatths Initial term of the Iease Is January 1, 2001, through Decemi:er 31,
2005..

- 3. iﬁ'i‘a't'fi"h"é"ﬁi"'é'r'i"sﬁ'ﬁﬁag}'-'réﬁeiﬁrfﬁalé'é?;é"-f‘a"r"'*é'l,sa"(’e';)-éa'aal'tlbr“i‘a'i!ééﬁséamxva.:ﬂyg;;;.
ST SH Iy S Decaiber 81720855

iFlEFEHENCE Is made to sald First Amended Leass Agreement for all other
p:jovislv.:)ns and c;)ndltlons set forih In same.

"IN WITNESS WHEREOF, the Landlord and Tenant have slgned, ssaled and

delivered the within Ma drm Agreenient for Recording this 31" day of May, 2011.

£

/Richard 8. W, Stoney, Landlord

The ij/i’/—,cuse at Breach Inlet, LLGC-
By:

« T 64 : 866 Bd 0610 %8 DWY

7 Richafd S. W. Stonsy, Manager
Tenant ‘
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STATE OF SOUTH CAROLINA )
)
COUNTY OF CHARLESTON )

"On this 31-day of May, 2011, before ms, personally appeared Fichard S. W.
Stoney, Landlord, and The Boathouse at Beach Inist, LLG, by chhard S. W. Stoney,
Manager, Tenant, to. me known to be the indlylduals described hereln who executed the
foregoing l'nstrument and ack wiedgad that they executed the same.

ACKNOWLEDGMENT

?{Y Pubtfcfor SoUth Carolina
y commission expires: 2 (9= 7_

« 2 6d : 66 64 G610 g iy
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%

'RECORDER'S PAGE

ﬁ\‘)B Q> NOTE: This page MUST remaln

« € Bd : g66 64 0670 %8 DWY

with the orfglnal documant RECORDED
.?’Q_ . Date: June 7, 2014
75:/ Filsd By: Time; 11:48:43 AM
JOHN ROMANOSKY JR. Book Pans -PoeTypg
' ONE COOL BLOW ST (ots0 [ 8o | [ M |
SUITE 201
b ‘,\GHARLESTON SC 28403 ~ Charllo Lybrand, Registor
Charleston.County, SC

S

i ] f# of Pages:
MAKER;} ) # ofBatn:E: # of Roforoncoas
|STONEY RICHARD 8 W |
Noto:[:_—-:‘ Rocording Fao
RECIPIENT: Extra Roforongo Cosl
{BOATHOUSE AT BREAGH ETG ] Extra Pagas
) Postago
Original Book: Origina! Pags: Ghattal
i | ] TOTAL
DRAWER
CLERK

I

0190

(Il [l

o

(MGENCD AR -

L1

Doz Typs fscordad Tims

3

10.00

10.00

Drawer 1
KLH

i

T

B43-958-4800 101 MEETING STREET GHARLESTON, §C 23401 www,chariestoncounty.org
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"PLAINTIFF'G
ggfn

THIS LEASE AGREEMENT, is made and entered into-on this 13th_day of

STATE OF SOUTH CAROLINA ). - LEASE AGREEMENT
COUNTY OF CHARLESTON )

February 2015, by and between 101 Palm Boulevard, LLC (hereinafter referred to as
February 2012

the “Landlord") and The Boathouse at Breach Inlet, LLC, (hereinafter referred {o as the

"Tenant").

WITNESSETH:

1. Premises: The Landiord hereby leases to the Tenant, and the
Tenant hereby leases from the Landlord, the premises commonly known as 101 Paim
Boulevard, lélev of Palms, S. C., (the "Premises"). The Premises includes the building
located at 101 Palm Boulevard, parking lot, and bulkhead, but does nat include'.the
marina. dacks, or gangway (l.e, the aluminum walkway leading to the docks).”" - |

7O HAVE AND TO HOLD THE PREMISES upon:the terms and conditions

-hereinafter set forth.

2, Term. The term ("Term") of this Lease shall be for a period of five years
baeginning March 1, 2015, or as soon thereafter as Landlorci delivers possession of the
Premises to Tenant (the "Commencement Date") and ending at midnight April 30, 2020,
thereafter unless sooner terminated in accordance with the terms hereof.

3. Rent. During the Term hereof, the Tenant shall pay rent to the.Landlord

per monih, without deduction, set off, prior notice or demand in the amount of Fiteen

‘thousand six hundred and no/100ths Doltars ($15,600.00).

For each successlve year of the lease term, Including renewals thereof, (he
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monthly rental for each such year shall be increased by Three (3%) of the preceding
years rent, rounded up to the next Ten and no /100 ($10.00) Dollars.

All rent is payable in advance, on the first day of each and every calendar month
during’ the” Term héreof, All rent payments shall be made to the Landlord at:-845
Lowcountry Boulevard, Sulte H; Charleston, SC 29464.or at such other place as the
Landlord may designate In writing to Tenant.

4. Security Deposit. None.

5. Use. The Tenant shall use and cccupy the Premises solely for a

restaurant and marina. Tenant shall also comply with all laws, ordinances, orders, or
regulations of any lawful authority having jurisdiction over the Premises and the use

thereof,

6. Assignment and Subletting.  The Tenant may not, without the prior

written consent of the Landlord, assign this Lease or any interest therein, or sublet the
Premises or any part thereof, or permit the use of the Premises by any party other than
the Tenant. Each subtenant or assignee shall be liable to Landlord for all obligations of
the Tenant hereunder, but the Tenant shall not be thereby relieved of such obligations.
Né other person may reside at the Premisas without the Landlord's prior written consent
which consent shall not be unreasonably withheld,

7. Improvements. : Any Improvements, alteratlons and additions to
the Premises desired by Tenant shall-be made at Tenant's expenss, In good and
workmanlike manner-and in accordance with plans and speciﬁcatlons"which.have been

previously approved in writing by the Landlord. If the improvements, alterations, or

A
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additions are to be made by a contractor other than Landlord's, Landiord reserves the
right to approve such contractor, which approval shall not be unreasonably withheld,
and to require adequate lien waivers, bonds, permits, licenses and insurance, All '
improvements and additions made by the Tenant and permanently attached to the
Premises, Including without limitation all partitions, carpets, lighting fixtures, doors, _
hardware, shelves, cabinets and cellings, shall remain In the Premises and shall be
surrendered to Landlord at the expiration or earller termination of this Lease,

8. Utillties and Services. Tenant shall furnish, at its own expense

and without damage or threat of damage to the Premises or any part of the Premises,
any utilitles or services requiréd for its use of the Premises, Including, but not limited to
water, sewer, electricity, cable television and tslephone service,'

8. Maintenance. The Ténanl shall, at its 6Wn expense, repair and
maintain the existing bulkhead and all electrical, gas, plumbing, heating, air conditioning
and ventilation systems within or-serving the Premlises In a reasonably good and safe
working order and condition to the extent such is necess.ary to keep the Premises in a fit '
and habitable condition or as required by applicable building and housing codes
materially affecting health and safety.. [n addition, Tenant shall make, any 'such repairs
made hecessary by-the willful acts or negligence of Tenant, its agents, ficensees,
invitees, employees or visitors, Except as expressly provided above, Tenant shall, at its
own expense, keep and malntain the Premises in good order and repalr durlng the
Term of this Lease, and shall surrender same lo Landlord at the expiration or earlier

termination of this Lease In as good condition as they were when. recejved (or
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subsequently improved), normal wear and tear excepted, broom clean, free of garbage
and other waste, _ | ‘ |

Tenant agrees-to promptly report to Landlord any malfunction of, or damags lo,
any elrectrlcal, gas,-blumbing, heating or air condltioning system. Tenant agrees to be
responsible for stoppage of the sewer line because of misﬁse and broken water pipes
due to neglect or carelessness of Ténant. ' _

10, .Pro erty of Tenant, Tenant. may, and ‘at the expiration or
earlier termination hereof shall, remove all fumiture, equipment, and other personal
praoperty which Tei'_lant_shall have placed in the Premises; provided that Tenant shall
repair any damaée to the Premises caused by the installation or rerﬁoval of the same,
All such property shall, during the Term .hereof, be at the risk of Tenant.only, and
Landlord shall not be liable for any loss thereof or damage thereto resufting from any
cause whatsoever; and each policy of insurance covering such property shall contain a
standard waive_r of subrogation endorsement. Any such property not femoved at the
expiration or earfler termination of thlé Lease shall be deemed abandoned and may be
dispoéed of by the Landlord in any manner whatsoever, |

11,  Insurance. Tenant shall, during the entire Term hereof, maintain.
in force,casuaily‘lnsurance on the Premlses, including Landlord's pqssesslons ('rf any), .
In such amounts and against such hazards and contingencies as Landlord shall deem
fit, and Landlord shall be named the beneficiary in said insurance policies. 'Lahdlord
shall not be obligated to insufe any fumiture, equipment, or other property placed in the

Premises by or at the expense of Tenant. Tenant shall not permit any use of the
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Premises that would invalidate or conflict with the known terms of any insurance policy-
covering risks insured by or for.the benefit of Landlord,

12. Eminent Domain. if the whole of the Premises, or such portion

thereof as will make the Premises unsuitable for the use contemplatéd hersby, be taken
or condemned (Including any conveyance in lieu thereof), thén the Term hereof shall
ceése as of the date possessfon thereof is taken by the condemnor, and Rent shall be
accounted for as between Landlord and Tenant as of that date, I‘f any lesser portion of
the Premises is thus taken or condemned, Rent shall abateiln proportion to the loss of

use occasloned thereby.

13.  [ndemnity, Tenant shall defend, indemnify and hold harmless the
Landlord from and against any claims, damages, or expenses, whether due to damage
to the Premises, clalms for injuries to persons or property, or adrriiniétrative or criminal
action by a governmental authority, where such claims arise out of or from use or

occupancy of the Premises by Tenant, its agents, employees or invitees,

14, Landlord's Entry. Entry in or on the Premises by the Landlord

shali__be as follows:

(@  Tenant shall not'unreasonably withhold consent to the Landlord to enter
the Premises in order to inspect the Premises, make necessary or agreed
repairs, decorations, alterations, or improvements, supply necessary or
agreed services, or exhibit the Premises to prospective or actual
purchasers, mortgagees, tenants, workmen, or 6ontract0rs.

_(b) Landlord ‘or_ his ag_ent may enter the Premises without consent: of the



)

Tenant;

(1

(2)

At any time in case of emergency - prospective changes In weather

_ conditions which pose a likelihood of danger to the Premises may

be considered an smergency;

Between the hours of 9:00 a,m. and 6:00 p.m, for the purpose of
providing regularly scheduled periodic services at the expense of
the Tenant such as changing furnéce and air-conditionlng‘filters,
providing termite, insect or pest‘treatment, and the like, provided
that the right to enter to provide regularly,schéduled periodic
services is conspicuously set forth in writing In the Lease and that
prior to the entering, the Landlord announces his intent to enter to
perform services; or

Between the hours of 800 a.m; and 8:00 p.m. for the purpose of
providing services requested by the Tenént and thal prior to
entering, the Landlord announces his intent to enter to perform

services.

Landlord shall not abuse the right of access or use it {o harass the Tenant.

'Except In cases under item (b) above, the Landlord shall glve the Tenant

at least twenty-four hours notice of his intent to enter and may snter only

at reasonably tlmes.A

Landlord has no other right of access except:

)

Pursuant to court order;
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(2y  as permitted by Sectlons 27-40-720 and 730 of the South Carolina
Landlord-Tenant Act;

(3) Wnen accompanled by a law enforcement officer at reasonably
times for the purpose of service- of process in _éjecfment
proceedings; or

(4)  Unless the Tenant has abandoned or surrendered the Premises.

15. Tenant's Default; Remedies, if Tenant shall fail to pay either
Rent or any other sums of money beco‘mlng due hereunder within ten (10) days of
receipt of written notice from Landlord, or if Tenant shall default in the performance of
any of the other terms, conditions, or covenants contained in this Lease to be observed
or performed by it and dogs not cure such default within thirty (30) days after written”
niotice thereof or does nét, within éuch thirty (30) days of receipt of written notice from
Landlord, commence such act or acls as shall be necessary to remedy a default which
is not curable within sald thirty (30) days for reasons beyond the contro| of Tenant, and

shall not-.complete such act or acts within sixty (60) days aft‘er‘ receipt of written notice,

or if Tenant shall become bankrupt or insolvent, or flle any debtor proceedings, or file in

any court pursuant to any statute, either of the United States or any state a petition in
bankruptcy or insolvency'or for reorganization, or file or have filed ‘against it a petition
for the appointment of & receiver or trustee for all substantially all of the assets of
Tenant, or if Tenant makes an asslgnmént for the benefit of creditors, or petitions for or
enters Into an arrangement, ‘or if-Tenant shall abandon the Premises for a perlod of

fifteen (15) days or more or suffer the Lease to be taken under any writ of execution and
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-such writ Is not vacated or set aside wlthin_fhirty (30) days, then in any such event the
Landlord shall have the Immediate right of reentry and the right to terminate and cancel
this Lease. If Landlord should elect to reenter'as herein provided, or should it take
possessioﬁ pursuant to legal proceedings,.it may either terminate this Lease or it may
frorﬁ time to time without terminating this Lease, relet the Premises for such term and at
such rentals and upon such other terms and conditions as the Landlord may deem
“advisable, If such reletting shall yield rentals insufficient for any month to pay the rental
due by Tenant hereunder for that month, Tenant shall be liable to Landlord for the
deficiency and same shall be paid monthly. No such reentry or taking posseésion of the
Premises by Landlord shall be construed as an election to termlnafe this Lease unless
written notice of such Intention be given by the Landlord to the Tenant at the time of
such reentry; but, notwithstanding any such reentry and reletting withbut termination, -
Landlord. may at any time thereafter elect to teminate lhis Leass for such previous
breach, - If as a result of Tenant's default hereunder, Landlord shall Institute legal
proceedings or an arbitration proceeding for the enforcement of Tenant's cbllgations,.
Tenant shall pay all bosts incurred by Landlord, including reasonable attorney's fees,

'16. Remedies Cumulative Non-Waiver, ~  No remedy herein or

otherwise conferred upon’ or reserved to Landlord “or Tenant shall be consldered
-exclusive of any other remedy, but the same shan be distinct, separate and c(imulative
and shall be in additlon to every other remedy given hereunder, or now or hereafter
existing at law or in equity; and every power and remedy given by this Lease Agreement

may be exercised from lime to {ime as often as occasion may arlse or as may be
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deemed expedlent. No delay or omission of either Landlord or Tenant to exercise any
right or power arising from any default on the part of the other party shall impair any
such right or power, or shall be construed to be a waiver of any such default, or an

acquiescence therein.

17,  Quiet Enjoyment. If Tenant shall pay the Rent when due and
perform and observe all of lhe other covenants and condltior;s to be performed and
observed by it hereunder, Tenant shall at all time during the term hereof have the
peaceable and quiet enjoyment of the Premises without interference from Landlord or
any person lawfully claiming through Landlord, subject, however, to the terms of this |
Lease Agreement and any mortgages encumbering the Premises.

18. Estoppel Agreement. Within fifteen (15) days after written

requést thereof by the Landlord or any mortgagee under a mortgage covering the
Premises, Tenant shall deliver in recordable form a statement to any mortgagee or to
Landlord, certifying any facts that are then true with respect to this Lease Agreement,
including without fimitation (if such be the case) that this Lease Agreement is In full force
and effect, that Tenant Is in possession, that Tenant has commenced the payment of
Rent, and that Tenant claims no defense or set-off to the due and full performance of its
obligations under this Lease Agresment. iLandlord shall furnish within fifteen (15) days
of written request an Estoppe! Certificate as to Tenant. '

18, Subordination and Attornment, Tenant agrees that this Lease

shall be subject and subordinate to any mortgages, now or hereafter pl.aced upon the

Premises, and to all modifications thereto, and to all present and future advances made
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‘with respect to any such mortgage. Tenant agrees to attorn to the morigages, trustes,
or beneflclary under any such mortgage and to the puréhaser at a'sale pursuant to the
foreclosure thersof.

20.  Notices. All notices provided for in this Lease Agreement shall
be in writing and shall be deemed to be given when sent by registered or certified mall,
retumn recelpt requested, postage prepaid, and addressed as follows:

if to Landlord: 101 PALM BOULEVARD. LLC

’ c/o Richard S.W. Stonsy

845 Lowcountry Blvd,, Suite H
Mount Pleasant, SC 28464

If to Tenant: The Boathouse at Breach Inlet, LLC
clo Richard S.W..Stoney
845 Lowcountry Blvd,, Suite H
Mount Pleasant, SC 28464

Notices shall also be sent to the holder or holders of any mortgage covering the
Premises at such address as such holder or holders may have given by notice as hereln
provided, Either party hereto, or any such holder, may from time to time, by notice as
herein provided, designate a different address to which notices to it shall be sent.
| 21. Governing Law. This Lease Agreement shall be construed and
enforced in accordance with the laws of the State of Séuth Carolina.
22. - Successors, This Lease Agreement shail be binding upon and shall inure

to the benefit of the partles hereto and their respective, heirs, successors and permitted

assigns, except as otherwise provided for in this Lease Agresment.

23, Nature and Extent of Agreement. ' This Lease Agreement,

10
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including any exhibits attached hereto, contains the complete agreemeni between thé
parties regatding the terms and conditions of the lease of the Premises, and there.are
no oral or written c'onditions, terms, warranties, understandings or other agreements:
pertainln;g thereto which have not been incorporated hereln. This Lease Agreement
may be modifled only by written instrument duly executed by both parties or thelr
respective successors in Interest.

24, Holding Over. _This Lease expires at the end of the Term defined
hereln, but it is expressly understood that if Tenant holds over for another month at the
end of said Term for any purpose other than the removal of its property, and Landlord
accepts Rent for said month, such acceptance shall operate as a renewal of the.
tenancy for another month and for each additional month for which Landlord accepts
Rent. Should Landlord require possession of the Premises, it shall glve Tenant thirty
(30) days to vacate the sald Premls;es during such holdover period. The monthly Rent
during thé holdover period shall be a twenty-five (25%) percent increase above the

monthly Rent paid for the last month of the Term as set forth herein.

25. Atftorney's Fees. If Tenant defaults in the performance of any of
the covenants of this Lease and by reason thereof Landlord employs the service of an
attorney to enforce. performance by Tenant, to evict Tenant, to collect monies due by
Tenant, or to perform any service based upon said default, then the Tenant shall pay a
reasonable attorney's fee and all reasonable expenses and cost incurred by Landlord

pertaining thereto.

26, Caption and Titles. The captions and tltles appearing within this

11
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Lease are for reference only and shall not be considered a part of this Lease or in any
way to moedify, amend or affect the provislons théreof. 4
| 27.  Grammatical Changes. The proper grammatical changes shall be
understood and apply where necessary to designate the plural rathér tﬁan the singular
and the masculine or feminine gender.
28 Recordation. This Lease shall not be recorded, bul a short form
referring to this Lease, describing the Premises setting forth the term thereof may be-

recorded by elther party. The cost of recording shall be the reéponslbility of the

recording party.

29, Binding Agreement. The: conditions, covenants and agreements
contained in this Lease shall be binding upon and inure to the beneflt of the parties
hereto and 1vheir respective successors, heirs, executors, adminlstrators and assigns,
No rights, however, shall inure to the beneflt of any assignee of Tenant unless the
assignment to such asslgnee has been approved in accordance with the provisions set
out In this Lease.

30. Severability. The terms of this Lease shall be severable. If any provislon
hersin is édjudged to be Invalld or unenforceable by a court of competent jurisdiction,
the remaining provislons shall remain in full force and effect. |

31,  Additional Provisions. Tenant shall pay or caused to be paid all

real property taxes and governmental assessments by the lawful taxing -authorities
agalnst the land, buildings. and all other'iniprovements constituting the premises.

Tenant shall also pay all insurance premiums for hazard insurance, wind and hail and

12
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flood insurance for the leased premises.

Tenant -shall supply Landlord with proof of payment within ten (10) days from the
date of delivery of all statements for the aforesaid taxes, insurance and assessments.
Any payment not made within this ten (10) day period shall constitute arjd give rise to
the default provisions contained herein. '

IN WITNESS WHEREOF, the parties hereto have.hereunto set their respective
hand and seals on the day and year first above written. V

WITNESSES: LANDLORD:
' 101 PALM BDULEVARD, LLC

A 3
Tt T3S BY: —7
2 Richargxé. W-Btbrey, Managing Member

DATED: f’éf/f

e
TENANT!

rd
.l

i wL/ 2[B//5  THE BOATHOUSE AT BREAGH INLET, LLC

W /ZSW 2/ /3/t5” BY: g

Richard’S. W. sy, Managing Member

DATED: __- /'?//f/j
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. OPERATING AGREEMENT
(Mensgomont by Member-Mruager)
: or
THE BOATHEOUSE AT BREACH INLET, L.L.C.

This Operating Agreement of THEBOATHOUSE AT BREACH INLET, L.1..C. (the -

"Company") diled effeotive as of the 21" day of November, 1997, is (a) adopled by the Manager (ns
defined below) and (b) executed and agreed o, for good and valuable considoration, by lhe
Members, ' '

ARTICLE X - DEFINITIONS
§1a Gez,ierally
As used in this Qperating Agreement, the following terms have the following meanings:

"Act! means the South Carolina Uniform Limited Liability Company Act of 1996 and sny
suceessor statute as amended from time to time,

nsrticles means the Artloles of Organlzation filed with the Secretary of State of South Carplina
by which THE BOATHOUSE AT BREACH INLET, L.L.C, was organized ps a South Carolina
Limited Liability Compeny under and pursuant to the Act, .

"Ganlrupt Member” means a Member who within the meaning of Seclion 33-43-802(A)(4) of the
Act, (a) makes an assignment for the benefit of credltors, (b) files a voluntary petition in bankruptey,
(¢) is adjudicated a bankiupt or insolvent, (d) files a petition or answer seeking for the Member any
reorganization, arangement, composition, readjustment, liquidation, dissolution, or similar relief
under any statue, law, or regulation, (¢) files an answor or other pleading admiiting or failing to
contest the materinl allegations of a petition filed aguinst the Member in any proceeding of this
nature ot (f) seeks, consents to, acquiesces in the appointment of a trustee, recetver, or liguidator of
the Member or of all or any substantial part of the Member's properties.

"Busiuess' Day" means any day other than a Saturday, a Sunday, or a haliday on which national
banking associations in the State of South Carolina are olosed, v

"Capital Covtribution® means any contribution by a Member to the capital of the Company.

N Code™ means the Internal Revenue Code of 1986 and any successor statute, as amended from time
to time,

“Company" means THE BOATHOUSE AT BRBACH INLET, L.L.C., a South Carolin Limiled
Liability Compuny, '
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“Company Linbility" memns any enforceable debt or obligation for which the Company is liable
or which is seoured by any Compmny Properly,

" Compapy Minlmum Galn" means an amount defermined by first computing for each Compuny
Nonrecowrse Linbility any galn the Company would realize it if disposed of the Company Property
subject to that liability for no consideralion other than full satisfaction of the Hability, and then
aggregating the separately computed gains. The amount of Company Minimum Gain includes such
minimum guin arlsing from a conversion, refinancing, or other change to a debt instrument, only to
the extent a Membar {s allocated o share of that minimum gain, For any taxable year, the net
increase or decroase in Company Minimum Guain is determined by comparing the Company
Minimum Gain on the last day of the imunediately preceding taxable yeer with the Minimum Gain
on the last day of the current {axable year, Notwithstanding any provision to the contrary contained
herein, Company Minimum Qain and increases and decreases in Company Minimum Galn aro
inténded to be computed In nccordance with §704 ofthe Code and the Rogulatons issued thereunder,
- as the same may be Issued and interpreted from time to time. A Member's share of Company
Mintmum Gain &t the end of any taxable year equals: the sun of Nonzecowrse Deductions allocated
to that Member (and to that Member's predecessors lo interest) up to that time and the distributions
made to that Member (and to that Member's predocessors in interest) up to that time of proceeds of
a nonpecourse Jiability allocable to an Increase in Company Minimum Gain ruinus the sum of that
Member's (end that Member's predecessors in Interest) aggregate share of the net decreases in
Compuny Minimum Gain plus their nggrogate share of decroases resulting from re\'aluatlom of
Company Properly sibjeot {o one or more Company Nonrecourse Liabilities.

”Co mpapy Nonrecourse Liabmty“ means & Company Lmbx)ity ta the extent that no Member or
related person bears the economic nsk of loss (as defined In §1,752-2 of the Ragulunons) with .

respect to the liability,

#pfault Interest Rate" means a rale per annum cqual to ths Jesser of (a) one percent (1.0%) plus
a varying rate per annum that is equal to the Wall Street Journal prime rate as quoted in the money
rates section of the Wall Street Journal which is also tho base rate on corporate loans at large United
Stales monpey oenlor commercial. banks, from time to time as its prime commercial or stmilar
reforence interest rate, with nd_]ustmenls in that varylng rate {o be made on the same date as any
changc In that rate, and (b) the mammum rate pcrmxtted by applicable law,

"D ellnqucnt Mcmbcr" means & Member who does not contribute by the time required all or any
portion of u Capital Contribution that Member is raquxrcd to make =g provided in this Operating

Agreament,

"Dlspose” "Disposing" ox'”Dispositlou“memsasalc, assignment, transfer, exchange, mortgage,
pledge, grent of a scourity interest, or othor disposition or encumbrance (including, without
limitation, by operation of law), or the acis thcrcof

"Distributionnl Interest” means all of a Member's interest In distributions by the Compz'zny. '

2
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et Sap—

“General Tnierest Rote” means a vate por annum equal to the Jesser of (u) the [#%all Streat Jowrnal
prime rate as quoted In the money rales section of the Wall Streel Joumal which Is also the base rato
oh coporate joans af Jarge United States Woney cenler commercial banks, from timo to time as ils
prime commerdial or similnr reference inferest rate, with adjustments in tha( varying rate to be made
on the same date ns any change in that rate, and (b) the maximum rate permitled by applicable law,

“Lending Member" means those Mombers, whether one or more, who advance the portion of the
Delinquent Member's Capltal Contribution that is in default,

“Nalority In Interest” means the majority vote of both those Members owning » majority of the
capital and those Members holding a myjority of the Net Profits and Net Losses of the Company,

“Manager or Managers” means RICHARD S, W, STONEY, or any Person hereafter elected as a
Managor of the Company as provided in this Operating Agreement, but does not include any Person
who has ceased to be a Mannger of the Company.,

"Iember" memns any Person exscuting the Articles, this Operating Agreement, or heveafter
achnitted to the -Company as a Member as provided in this Operating Agreemont, but does not
includo any Person who has oeased to be a Member in the Company. o -

"yember Minimum Gajn® means an srnouni determined by first computing for each Member
Nonrecourse Liability any gain the Company would realize {1t disposed of the Company property
subjeot to that }ability for no consideration other than full satisfaction of the liability, and then
aggregating the separately computed gains, The amount of Member Minimum Gain includes such
minimum gein arising from a conversion, refinancing, or other change to a debt instrument, only to
{he extent a Member is allocated = share of that minimum gain, For any taxable year, the net
increase or decrense in Member Mintmum Gain is determined by comparing the Member Minimum
Gain on e last day of the immediately preceding taxable year with the Minfmum Gain on the last
day of the owrent taxable year, Notwithstanding any provision to the contrary contained herein,
Member Minimum Gain and Increases and decreases in Member Minimum Gain are intended to be
computed in avcordance with §704 of the Code or the Regulations issued thereunder, ns the same
may be issued and interpreted from time to tine, .

"Aember Nonrecourse Linbility" means any Compiny Liubility to the extent of liability is
nonrecourse under state law, and on which a Member or related person bewrs the economic rlsk of
loss under §1.752-2 of the Regulations becavse, for example, the Member or related person is the

creditor or a guarantor,

Myfembership” means any Member's interest in the Company, including, without limitation, rights
{o distributions (liquidating or otherwlse), allocations, information and to consent or approve,
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"Membership Interest! means s Membor's right to share in prof'tﬁ and losses, and righl lo share in |
distributions, und has the same meaning ns the term "Limitod Linbllity Company Interest® dof ned
In Section 33-43-102 of the Act.

"Net Losses" means the losses and deductions of the Company detormined in acoordance with
accouniing principles consistenlly applied from year to year cmploycd under the method of
acoounting adapled by the Company and ns reported separately or in the aggregate, as approprinte,
on the tax return of the Company filed for federal Income tax purposoes,

"Net Profits" means the income and gains of the Company determined in accordance wliih
necounting princlples consistently applled from year {o year employed under the method of
accounting adopted by the Company and as reporled separately or in the aggregate as appropriate
on the tax return of the Company filed for federal income tax purposes,.

"Nonrecourse Linbilities" means Cornpany Nonrecourse Liabilitics and Member Nonrecourse
TAabilities, -

"G ffsettable Decrense” means any allocation that unexpectedly causes or increases a defiolt in the
Member's Capital Account as of the end of the taxable year to which the allocation relates
attributable to depletion allowances under §1,704(b)(2)(tv)(k) of the Regulations, allocations ofloss
and deductions under §§704(e)(2) or 706 of the Code or under §1.751-1 of the Regulations, or
distributions that, as of the end of the year are rensonably expected to be made to the extent they
exoeed the offsetting increases to such Member's Capital Account that reasonably are expected to
occur during or (prior fo) the taxable years in which such distributions are expected to be made
(other than increases pursuant to a Minimum Gain Chargeback),

"Operating Agroement" has the meaning given that term in the introduotory paragraph,

"Person " inclndes an individual, partnership, limited partnership, limited liabilily company, foreign
limited Lability company, trust, estate, corporation, custodian, trustee, executor, administrator,

nominee or entity In a representative capacity.

wproceedlug" means any threatened, pending or completed action, suit or proceeding, whether clvil,
oriminal, administrative, arbitrative or investigative.

uproperty' means all real proplerty and personal pro;:erfy owned by the Comﬁany.

"Required foterest” means fifty (50%) percent of all Membership Interests,

Other terms delined. hereln have the meanings so glven them,

ARTICLE 1L - ORGANIZATION ' ,
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§2.1 Formation.

The Company has been organized as a South Carolins Limited Liability Company by the filing of
Articles pursuant to the Act and the issuance of a cerlificate of organizntion for the Company by the
Secretary of State of South Carolina,

§2.2 Name.

The name of the Company is THE BOATHOUSE AT BREACH INLET, L.L.C. and all Company .
business must be conducted in that name or such other names that comply with applioable law ug the
Members may select from time to time,

§2.3 Registered Office,

The registered office of the Company required by the Act to be maintained in the State of South
Carolina shall be the office of the initial registersd agent named in the Articles or suoh other office
(which need not be a place of business of the Company) a5 the Members, may designate from tlme
to (ime in the manner provided by law.

§2.4 Registered Agent.

The reglstered agent of the Company in the State of South Carolina shall be the initial registered
agent named in the Articles or such other Person or Persons as the Members, may designate from
time to time in the manner provided by law.

§2.5 i’rlncipal office in the Unlted States; other offices.

The principal office of the Company in the United States shall be at such place as the Members may
designate from time to time, which need not b in the State of South Caroling, and the Company
shall maintain records there which are required by Seotion 33-43-4035 of the Act and shall keep the
streot address of such principal office at the registered office nf the Company in the State of South
Carolina, The Company may have such other offices as the Membeors may designate from time to

time,
82.6 Purposes.

The purposes of the Company sre the acquisition of the Property and real estate investment, business
proporty investment, leasing, management and all other activities not prohibited by law which are

incidental thereto,
’ 4
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§2,7 TWoreign qualification,

Prior to the Company's conducling business in any jurisdiction other than South Carolina, the
Members shall cause the Company to comply, to the extent procedures are available and those
matters are reasonably within the control of the Members, with ull requiremonts necessary to qualify
the Company as & forelgn limited linbility company in that jurisdlction. At the request of the
Membors, ench Meomber shell execute, acknowledge, swear to, and deliver all oertificales and other
instruments conforming with this Operating Agreement that are necessary or appropriate to quullfy,
continus,; and terminate the Company as a forelgn limited liabitity company in all such jurisdictions
in which the Company may conduct business,

§2,8 Term,

The Gompany commenced on the dale the Articles were filed with the Seoretary of State of South
Carolina for the Company and shall continue in existencs for the period fixed in the Articles for the
duration of the Company, or such earlier time as this Operating Agreement mny specify.

§2.9 Morgers,

The Company may merge with another entity subject to the requirements of Sections 33-44-904
through 33-44-907 of the Act,

§2,10 No state-law partnership.

The Members intend that the Company not be a partnership (including, without }imitation, a limited
parinershlp) or joint venture, and that no Member be a partner or joint venturer of any other Membar,
for any. purposes other than federal and stale fax- purposes, and this Operaling Agreement may not

be construed to suggest otherwise, :
ARTICLE XII - MEMBERS

§ 3.1 Admission of mémbers.

ARer the formatlon of this Company, a person becomes & new Member:

(1) in the case of a person acquiring a Membership directly from this Compan);, on compllance with

the provisions of Seotlon 3,2 end 3,4 of this Agreement governing admission of new Members or,
If this Operating Agreement contains no relovant admission provisions, on the writicn consent of all

Members; and .
?
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(2) in the casc of an assignee of a Membership if there is the consent of the Manager to permit the
admission of a substituted Member pursuant to Scetion 33-44-503 of the Act,

§3.2 Representations and warrantios,

Each Member hereby represents and warrants to the Company and cach other Member that (a) if that
Member Is a corporatlon, it is duly organized, validly existing and in good standing under the law
of the state of its incorporation and is duly qualified and in good standing as a forelgn corporation
in the jurisdiction of lts principal place of business (if not Incorporated theroin); (b) if that Member
is a limited labillty company, it is duly organized, valldly existing, and (if applicable) in good
standing under the Jaw of the state of its organization and is duly qualified and (if applicable) in good
standlng as n foreign limited l{ability company in the jurfsdiction of its principal place of business
(if not organized thereln); (o) If that Member is a partnership, trust, or other entlty, It is duly formed,
valldly existing, and (if applicable) in good standing under the lnw of the state of its formation, and
if required by law is duly qualified to do business and (if applicable) in good standing in the
jurisdioction of its principal place of business (if not formed therein), and the representations and
warranties in clause (a), (b), or (c), as applicable, are true and correot wlth respeot to eaoh partner
(other than limited partners), trustes, or other Member thereof, (d) that Member has full corporate,
limited liability company, partnership, trust, or other applicable pawer and authority to execute and
agree to this Operating Agreement and to perform obligations hereunder and all necessary actlons
Dby the board of directors, shareholders, menager, members, partnors, trustees, beneficinties, or other
Persons neoessary for the duc authorization, execution, delivery, and performanse of this Operating
Agreement by that Member have been duly taken; (e) that Member has duly executed and delivered
this Operating Apgreement; and (f) that Member's authorization, execution, delivery and performance
of this Operating Agreement do not conflict with any other agreement or arrangement to which that
Member is a patty or by which it is bound, ’

§ 3.3 Restrictions on the dlsposition of n membership

Membership and transferability of Memberships in the Company are substantially restricted, Neither
record title nor beneficial ownership of 8 Membership may be transforred or encumbered without
the consent of the Manager at the time of transfer, This Company is formed by a closely-held group
who kniow and trust one another, who will have surrendered ocertaln management rights (in exchange
for imited Hability) based upon their relationship and trust. Capital is also material to the business
and Investment objectives of the Company and lts federal tax status, "An unauthorized transfer of
a Membership could create a substantial hardship to the Company, jeopardize its capital base, and
adversely affect its tax structure, These restrictions upon ownership and transfer ave not intended
as a penalty, but as a method to protect and proscrve existing relationships based upon trust and the
Company's capital and its financial ability to conlinue.

A Disposition of a Membership In the Company mny not be effected wi(hout_the'consent of‘ the
Manager at the time of Disposition, .
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It is the intent of the Members that the tux status of (his Company be the same as for u partnership,
and oxcept as allowed by the Code nd any corresponding rules and regulntions, it is intended thal
this Company shall not allow free transferabllity of interests, and to the extent possible, this’
Qpernting Agrecment shall be read and {nterpreted to prohibit the free transferabllity of Intevests of
any Member, Any attempted Disposillon by a Person of gn interest or right in or in respect of the
Company other than in accordance with his soction shall be, and is hereby declared, null and void

ab initio.

An assignee who becomes a Member hos, to the exlent assigned, the rights snd powers and is subject
to the restrictions and liabilities of a Member under this Qperaling Agreement and the Act. Unless
otherwise proyided by this Operating Agrecmont, an assignee who pecomes a Member also is lable
for the obligations of the assignor to make contributions butis not oblignted for liabilitics unknown
to the assignee at {he time the assignee became a Member and which could not be asoertained from
this Operating Agresment, Whether or not an assignee of a Membership becomes a Member, the
assignor is not released from the assignor's liabillty to this Company,

(L) Subjeot to the provisions of the following sections, (1) a Person to whom & Membership in the
Compauny s transferred hus the right to be admitted to the Company as a Momber with the interest
in Nel Profits, Nel Losses, and cepital so transferred to such Person, {£(AY the Member making such
transfer grants the fransferee the right to be so admitted, and (B) such transfer is consented to In

accordance with this section, :

(2) The Company may not recognize for any purpose any purperted Disposition of a Mombership
unless aud until the other applicable provisions of this section have been satlsfied and the Manager
has received, on behalf of the Company, # document (1) executed by both the Member offeoting the
Dispaosition (or if the transfer is ou accotmt of the death, insapaoity, or liquidation of the transferor,
his represeniative) and the Person to which the Membership is Disposed, (i) Including the notice
address of any Person to be admitted to the Company as Member and Its agresment to be bound by
this Operating Agreement In respect of the Membership being obtained, (ili) sciting forth the
Person's hterest in Net Profits, Net Losses and capital after the Disposition of the Member effecting
" {he Disposition and the Person {0 which the Membership is Dispased (which logether must total the
interest in Net Profits, Net Losses and caplia) of the Member offecting the Dispositign before the
Disposition), and (iv) contalning a representation and sarranty that the Disposition was niade in
accordance with all applicable laws and regulations (including securities laws) and, ifthe Person to
swhich the Membership [s Disposed is to be admitted to the Company, ifs representation and.wvarranty
{hat the representations and warranties in this Operatlon Agreement are lrue and correot with respect
to that Person, Each Disposition and, if applicable, admission complying with the provisions of this
section is effective us of the first day of the oalendar month immedlately succeeding the month in
\wwhich the Managerreceives the notification of Disposttion und the otherrequirements of this seotion

have been met,

(3) Tor the right of a Member fo Dispose of a Merbership or of any Person to be admitted to the
Company In connection (herewith to exisl or be exerclsed, (i) elther (A) the Membership subjeot to

4
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{he Disposition or admission niust be roglstered under the Secwrities Aet of 1993; as amended, and
any applicable stato securitles lnws or (B) tho Compuny must receive # favorable opinion of the
Company's Jegol counse! or ather legal counsel aceeptable to the Manager to the effect that the
Disposition or admission is exempt from registration under those laws and ({i) the Company must
recoive n favorable opinion of the Company's legal counsel or of other legal counsel accoptable to
the Manager to ihe effect that the Disposition or admission, when added to the total of all other snles,
assignments, or other Dlispositions within the preceding 12 months, would not result in the
Company's belng considered to have terminated within the meaning of the Code. The Manager,
however, may waive the requirements of this sub-part of (his section,

(4) The Member effecting s Disposition and any Person admitled to the Company in connection
therewith shall pay, or reimburse the Compuny for, all costs incwrred by the Company in connection
with the Disposition or admission (including, without limitation, the legal fees {ncurred in
connection with the legal opinions refeired above) on or before the tenth duy after the recelpt by that
Person of the Company's invoice for the amount due, If payment is not made by the date due, the
Person owing that amount shall pay interest on the unpaid amount from the date due until paid at rate
per annum equal to the Default Inferest Rate.

§3.4 Additionn} Members,

Additional Persons may be sdmitted to the Company as Members and Memberships may be created
and issued to those Persons and to exisling Membors at the direction of the Munager, The terms of
admission or {ssuanoe must specify the percentage of Net Profit and Net Loss allocuble to such
Person and the Capital Conteibution applicable thereto, and may provide for the creation of different
classes or groups of Members and having different rights, powers, and duties. The Manager shali
refiect the creation of any new class or group in an amendment to this Operaling Agreement
indicating the different rights, powers, and duties, and such an amendment need be exeguted only
by the Manager. Any such admission also must comply with the requirements described elsewhere
in this Operating Agreemont and is effeotive only after the new Member has éxecuted and delivered
fo the Manager, 8s appropriate, a document including the new Membor's noties address, its
agreement to be bound by this Operating Agreemont, and its representation and warranty that the
representations und warranties required of new Members are frue and correct with respect to the new
Member. The provisions of this section shall not apply to Dispositions of Membership,

Notwithstanding the foregoing, the Members of the Company shall have a presmplive right to
acquire additionnl, newly created Memberships of the Company, or securities of the Company
convertibleinto or carrying a right to subscribe or acquive Memberships, except to the extent limited
or denied by this Operating Agreement or the Articles,

§3.5 Interests in o member.
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A Member that is not o natural person miny nof cpuse or permil an interost, direct or Indireet, in itsolf
to be Disposed of such that after the Disposition, (g) the Company would be considered to have
terminated within the meaning of Section 708 of the Code or (b) without the consent of the Managar
and a Required Interest that Member shall coase to be contralled by substanilally the same Persons
who control it 85 of the daie of its admission to the Company. On any breach of the provisions of
clunse (b) of the immedlalely preceding sentence, the Company shallhave the aption-o buy, and on

- exercise of that option the breaching Member shall sell, the breaching Member's Membership all in

accordance with Section 3.24, .

§ 3.6 Informatlan,

In addition to the other rights specifionlly set forth in this Operating Agreement, each Member Is
entitled to all information to which that Member is entitled to have access pursuant {d.-Seotlon 33-44-
408 of the Act under the circomstances and subject to the conditions therein stated, The Members
agres, howevor, that the Manager from time to time may determine, due to contractual obligations,
business conoerns, or olher considerations, that certain information regarding the business affairs,
properties, end financial sondition of the Company should be kept confidential and not provided to
some or all other Members, and that it s not just or reasanable for those Members or assignees or
representatives thereof to examine or copy that information. .

The Members ncknowledge that from time to thme, they may receive information from or regaxding
the Company in thenature of trade secrots or that otherwise Is confidential, the release of which may
be damaging to the Company or Persoris with which it does business, Each Member shall hold in
strict confidence any information it receives regarding the Company that is identified as being
confidential (and If that informatlon is provided in writing, that is so marked) and may not disclase

_jt to any Person other than another Member or the Manager, except for disclosures (i) compelled by

law (but the Member naust notify the Manager promptly of any request for that information, hefore
disclosing it, if praofioable), 1) to advisers or represontatives of the Member or Persons to which
that Member's Membership may be Disposed as permitted by this Operating Agreemont, but only
if the recipients have agreed to be bound by the provisions of this section or (iif) of information that -
Member also has reocived from 4 source independent of the Company that tho Member reasonably
belisves oblained that information without breach of any obligation of confidentiality. ‘The Members
acknowledge that breach of the provisions of this section may cause {rreparable injury to the
Company for which monetary damages are inadequate, difficult to compute or both, Accordingly,
the Member agree that the provisions of this section may be enforoed by specific performance,

§ 3.7 Liabilities to third partles,

Bxcept as othenvige oxpresély agreed n writlng, no Member shall be liable for the debts, obligations

or liabilitles of the Compeny, including under a judgment decree or order of n Count,

.

"$3.8 Withdraval,
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No Membermay withdraw from the Company s a vfembor prior 1o the dnlo specifiod inthe Articles
of Organization for dissolution of the Company. '

§3,0 Classes and votiag,

Unless the Artioles state to the contrary or s provided by this Operating Agreement two or more
classes or groups of one or more Members is established, there shall be one olass of Members, A
Required Interest of the Mombers of this Company, 8t a duly authorized annuel or special meeting
may elect to establish difforent classes or groups of Members. If so, the following provisions shall .

apply:

(1) The rights, powsrs, or duties of a olass or group may be senlor to thoge of one or more exisling
classes or groups of Members, '

(2) Iftwo or more classes or groups of one or more Members are established, then each class or
group of Members, as far as waiver of notices, action by congent without & meeting, establishment
of a yecord date, quorum requirements, voting In person or by proxy, or any other matter relating to
the exercise of the right to vote, shell bo governed by the sume provisions of this Operating
Agreement as pertain to one olass or group or Members,

(3) Prompt notioe of the taking of en action under this Operating Agreement that require less than
unanjmous written consent of the Members and that may be taken withouta meeting shall be given
to the Members who have not consented in writing to the taking of the action,

(4) For the purposes of this section, the taking of an action includes amending this Operating
Agreement or creating, under provisions of thls Operating Agreement, a olass of Membership that
was not previously outstanding.

§3.10 Place and mauner of meeting,

All meetings of the Members shall be held at such time and place, within or without the State of

. South Caroling, as shall be statéd in the notice of the meeting ot in & duly executed waiver of notice

thereof. Mombers may participate in such meetings by means of conference telephone or similar
communications equipment by means ofwhich all persons participating in the meeting can hear each
other, and partioipation in n meeting as provided herein shall constifute presence in person at sich
meeting, except where a person participates in the meeling for the express purpose of objecting to
fle transaction of any business on the ground that the meeting is not lawfully called or convened,

§ 3,11 Conduct of mestings.

All meetings of the Members shall be presided over by the Chairman of the meeting, who shall be
a Manager (or representative thereof). The chairman of any meeting of Members shall deternine

i
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the order of business and the proceduro at the meeting, Including such regulation of the mamer of
voting and the sonduct,of discussion as soem {o him In order,

§ 3,12 Apuual meeting,

The annual meeting of the Members for the transaction of all business which may come before the

meeting shall be held on December 15 in each year (Ifnot 2 legal hollday and, if a legal holiday, then
on the next business day following) at the hour specified in the notice of the mesting. Ifthe annual
meeting §s not held on the date sbove specified, the Manager shall cause a special meeting of the
Members in lien thereof to be held as soon thereafter as convenient, and any business transacted or
clection held at that meeting shall be as valid as ifheld at the annual meeting, Failure to hold the
annual meeting at the designated time shall not work a dissolution of the Company.

§ 3.13 Voting lists.

The Manager, officer, or agent having ohargo of the records reflecting the Membership of each
member of each class, if more than one clasg, shall make, af least ten (10) days before ench meeting
of Members, a complete list of the Members, entified to vote at such meeting or any adjournment
thereof, arranged in alphabstical order with the address of and percentagoe of Membership of each
Member of each class, if more than one clags, whioh list, for a period of ten (10 days prior to such
rnceling, shall bo kept on fils at the vegistered office of the Company and shall be subject to
inspection by any Member at anytime during usual business hours, Such list shall also be produced
and kept open at the thme and place of the meeting and shall be subject to the inspection of any
Member during the whole time of the meeting, Tho original vecords reflecting the Membership of
each Member of each class, if more than one olass, shall be prima fuoie evidence as to who are the
Members entitled to examine such list or records or to vote at any meefing of Members,

Failure to comply with the requirements of this Article shall not affect the validity of any action
taken at such meeting.

§3.14 Special Meetings.

Special meetings of the Members may be called at any time by the Manager or by e holders of at

Jeast ten (10%) percont of the Members entitled to vote at such meeting.

Special meetings of Members may also e called by the Manager upon the writton request of tho
holders of at Jeanst ten percent (10%) of the Membership entitled to be voted at such meeting, Such
request shall state the purpose or purposes of such meeting and the malters proposed to be acted on

thoreat

§ 3,15 Notice,

Written or printed notice stating the place, day and hour of the meeting and, in case of 8 special
meefing, the purpose or puposes forwhich the moeting is called, shall be delivored not less than ten

4
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(10) nor more then sixty (60) days befors he date of the meoting cither personally or by mall, or at
the diraction of the officor or person calling the meeting, to ench Member entitled to vote at the
meeting, provided that such notice may be waived as provided in this Operation Agreement, 1f
mailed, such notice shall be deemed to be dellvered when.deposiied in the United States mail
addressed to the Member al his addvess as it appears on the reoords of the Company, wlith postage
thereon prepaid, Any notice required to be given to any member hereunder or under the Asticles of
Organization need not be given to the Member i (A) notice of two consecutive annual meetings of
the Company and all notices of meetings held during the period between those annual meetings, if
any, or (B) all (but in not event less than two) payments (if sent by first cless mail) of distrjbutions
during a twelve-month perlod have baen mailed to that person, addressed at his sddress as shown
on the records of the Company, and have been retwned undellverable, Any action or meeting taken
or held without notlce to such person shall have the same force and effect as if the notice had beon

duly given,
§ 3.16 Quorum of mewnbers.

Unless ofhenvise provided in the Asticles, the holders of & majority of the equity interests of
NMemberships entitled to vote, as determined from the capital confribution of each Member as
resorded by the books of the Company, represented in person or in proxy, shall constitute a quorum
at a meeling of Membess, The vote of the holders of a majorily of the equity Interests of
Memberships entitled to vote, for each class ifmore than one class, and thus represonted at a meeting
at which s quorum js present shall be the ot of the Members' meeting, unless the vote of a greater
number is required by law, the Articles or this Operating Agreement. S

§ 3.17 Majority vote; withdrawal of quorum.

Witk respect to any matter when a quorum i present at any meeting, the vote of the holders of a
majority of the equity Interests of Memberships (or Membership Interests as represented by
percentage of capital contribution), present in person or represented by proxy, having voting power
with respect to that mafier, shall decide such matter brought before such meeting, unless the matter
Is one upon which, by express pravision of the Articles or this Operating Agreement, or by any
express provision of the statutes which is applicable lo sitch vote unless overridden by the Atticles,
a different vote is required; in which case such expross proviston shall govern and control the
declsion of such matter. The Members present at a duly organized meeting may continue o fransact
business unti) adjournment, notwithstanding the withdrawal of enough Members to leave less than

4 quoru.
§ 3.18 Voting of membership,

Excépt as otherwise provided in the Act, each outstanding Member, regardless of class, shall be
entitled to one vote on each muttor submitted to a vote of Members, except 1o the extont that the
voting rights of the lMlember of any class or classes are Jimiled or denied by the Articles or by this

Operating Agreement,,
1 ]
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On euch matter submitled 1o a vole of he hembership (us opposed 1o & vote of the Mem bers) ench
outslanding Mombership shall be entitled to vole its percentage interest in tho Company as set forth
in Section 5.1 of this Operating Agreement,

Memberships owned b&f another limited lability company or corporation, the majority of the

* Memberships or voting stack of which is owned or controlled by this Company, and Memberships

held .by this Company in a fiduciary capaeity shall not boe vated, directly or indirectly, al any
mocting, nad shall not be counted in Jetermining the total Memberships at any given time.

A Member may vote either in parson or by proxy executed in writing by the Member or by his duly
authorized atforney in fast,- No proxy shalt be valid aftor eleven (11) months fiom the date of itg
oxeoution unless otherwise provided in the proxy. Each proxy shell be revocable unless the proxy
form conspicuously states that the proxy is irrevocable and the proxy {s coupled with an interest,

§3.19 Actlon without meeting,

Any action required by the Act {o be taken at a meeting of the Mombers, or any action which may
be taken ut & meeting of the Members, may be laken without a meeting, without prior notice, and
without a vote, if a consent or consents in writing, seiting forth the action so taken, shall have been
signed by the holder orholders of all the Memberships for each class, {f more than one class, entitled
to voto with respect to the action that is the subject matter of the consent, and such consent shall have
the same foroe and effeat as ¢ unanimous vote of the Members, Bvery written consent pursuyant to
this section shall be signed, dated and delivered in the mamner requived by, and shall become
effective at the time and remain cffective for the period specificd by, the Act, A (elegram, telex,
cablegram, or similnr transmission by e Member, or aphotographic, photostatic, facsimile, or similar

- reproduction of a writing signed by a Member, shall be tegarded as signed by the Member for

purposes of this section, Prompt notice of the taking of any acilon by Members without a meeting
by less than unanimous written consent shall be given to those Members who dld not consent in
writing to the action, For purposes of this section, the taking of the action includes amending this
Operaling Agreement or creating, under provisions of this Opersting Agreoment, 8 class of
Meomberships that was not previously oufstanding. -

§3.20 Assigument of distributional interest,
Unless othenwise provided by this Operating Agrecment:

(1) aDisiribulional Interest Is assignnble in whole or in part;

(2) an nssignment of s Distributional Interest does nol entitle the assignee o became, or to exercise.
rights or powers of, a Member; : : '

R
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(3) mn assignment entltlos tho assigneo fo receive distributlons, to which the assignor was eniltled,
{0 the extont those ftems are assigned and atlocates (o the nssignes the agsignor’s allooable share of

Nal Profit and Net Loss; and .

(4) until tho nssignes becomes a Member, e hssignor NMember confinues to be a Member uhd to
have Ihe power (o exerclse any rights or powers of'a Member,

§ 3.21 Distrlbution In kind.

Except as provided by the Artlcles or this Opernling Agreement, a member, regardless of the nature
of the Member's contribution, may not demand or receive a4 distribution from this Company in any
form other than cash. :

§3.22 Rlght to distribution,

Subjeoct to the Ao, at the time that a Member becomes entitled to receive n distribution, with respect
to 1 distelbution, that Member has the status of and is entitled {o all remedies available to a creditor

of the Company.

§3.23 Limltntion on distributlon.
No clislu'_bution may be mads if, nfier giving effect to the distribution:

(1) the Company would not.be uble to pay lts debts as they become due in the ususl course of
business; or . .

(2) the Company's total assets would be less than the sum of ils liabilities plus, unless otherwise
provided in this Operating Agreement, the amount that would be needed, if the Company were to
be dissolved, wound up and terminated, at the time of the distribution, fo satisfy the preferential
rights upon dissolution, winding wp and termination of other Members whose rights are superior to
the rights of the Member receiving the distribution, 'The Company may base a determination that
a distribution is not prohibited upon the provisions of Section 33-44-406(b) and (c) of the Act,

§ 3,24 Buyoutof disassoclating member,

If, following the denth, retirement, resignation, expulsion, bankruptey or dissolution of s Member
or the ocourrenot of any ather event which terminates the continued Membership of a Member in
the Company, a Majority in Interest of the remaining Members vote to continue the Company, the
disassoclating Member shall be entited to receive any distribution which (he disassociating Member
was entitled to receive prior to the death, retirement, resignation, expulsion, bankruptcy or
dissolution of & Member or the occurrence of any other event which terminates the continued

!
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Membership of n IMembor in tho Company. Subjeet to any Agreoment of the Members othonvise,
the Member shall additionatly receive the frir value of the Member's Memberghip In the Company
as ofthe date of the death, retirement, reslgnnlion, expulsion, bankruptey or dissolutlon of a Member
or the occwrrenoco of any other event which terminates the continuad Membership of = Member In
the Comipany determined ns provided In Sectlon 33-44.701 £ the Act, The date of payment shall
be made pursusant lo the provisions of Section 33-44-701(b) ol the Act, , :

ARTICLE XY « CARITAL CONTRIBUTIONS
§ 4.1 Initia) contributions,

Buch initla] Meniber shail make the Capital Contribution described for that Member on Exhibit A
at the time and on the terns specified on Exhibit A and shall make such additional eapital
contributions as may bo required of Members from time (o lime and at eny time, The value of the
Capltal Contributions shall be as set forth an Bxhibit A, No Interest shall acerue on any Capltal
Contribution and no Member shall have the right to withdraw or be repaid any Cupital Contribution
except as provided in this Operation Agreoment, Each additlonal Member shall make such Capital
Confribution at such time as established by & Required Interest,

§'4.2 Subsequent coutrlbutions,

Without creating any rights in favor of any third party, each Member shall contribute to the
Company, in cash, on or before the date specified as hereinafier desoribed that Member's pro rata
share of 2]l monies that in the judgment of a Requirved Interest, is necessary to enable the Company
to cause the assets of the Company to be properly operated and maintained and to discharge ils costs,
expenses, obligations, and llabilities, The Manager, following the Members' determination of the
need for additional capital, shall notify each Member of the need for Capital Contrfbutions pursuant
to this Sectlon 4.2 when appropriute, which natice must include a statement in reasonable detail of
the proposed uses af the Capital Contributions and a date (which date may be no earlier than the fifth
Business Day following each Iember's recelpt of its notice) before which the Capital Contributions

must be made,
§4.3 Fallure to contribute.

If a Member docs not contribute by the time required all or any portion of a Capital Contrlbution that
Member is required to make us provided in this Operating Agreement, the Comprny mey exercise,
on notice to that Member (the "Delinquent Membor"), one or more of the following remedies:

(1) taking such action (inoluding, without liniitation, court prooeedings) as a Required Interest may
deem approprinte to oblain payment by the Delinquent Member of the portlon of the Delinquent
Member's Capitat Contribution that is in default together with interest thereon ut the Default Inlerest
Rate from the date that the Capital Contribution was due until the date that jt is made, all-at the cost
and expense of the Delinquent Member;

L6
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(2) permilting the othor members on o prg raln basls or in such other persentages ns lhey may agree
(tho "Lending Member®, whelher one or mors), to sdvance the portion of the Dellnquent Member's

" Cupital Contribution thal is in default, with the following resulls:

(=) the sum ndvanced constitutes a loan from tho Lending Member to the Delinquent Momber
and a Capital Conlribution of that sum to the Company by the Delinquent Membaer putsuant to the
applicable provisions of {his Operating Agroement,

(b) (he principal balance of the loan and al} accrued unpaid intorest thereon is duc and
payable in whole on the tenth day after writien demnnd therefor by the Lending Member to the
Delinquent Member,

(c) the amount of the loan bears interest at [he Default Interest Rats from the day that the
advancs is deemed made until the date that tha loan, together with all interest acerued on it, is repaid
to the Lending Member,

(d) all distributions from tho Company thal otherwise would be made to the Delinquent
Member (whether before or afier dissolution of the Company) instead shall be pald to the Lending . -
Member until the loan and all interest necrued on it have boen paid in full to the Lending Member
(with pryments being appled first to accrucd and unpaid interest and then to principat),

- () the payment of the loun and interest acorued on it is secured by a security interest in the
Delinquent Member's Membershlp, as more fully set forth in this section, and :

(f tho Lending Member has the right in addition to the other rights and remedies granted
to it pursuant to this Operating Agreement or avatlable fo it at law or in equity, to take any actlon
(including without limitation, cowrt proceedings) that the Lending Member may deem appropriat
to obtain payment by the Delinquent Member of the loan and all acorued and unpaid interest on it,
at the cost and expense of the Dellnquent Member;

(3) . exercising the rights of n secured party under the Uniform Commercial Code of the State of
South Caroling, as more fully set forth in this Section; or

(10) exercising any other rights and remedies available af lnw or in equity,

Bach Member grants to the Company, and to each Lending Member with respeot to any loans made
by the Lending Member to that Member as o Delinguent Member pursuant to this section, as
sacurity, equally and ratably, for the payment of all Capital Contributions that Membor has agreed
{o make and the payment of all loans and {nterest accrued on themmade by Lending Members to that
Member as a Delinquent Member pursuant to this section, & security interest in snd a general lien
on its Membership and the proceeds thoreof, all under the Uniform Commercial Cods of the Stale
of South Carolina. On any default in the payment of a Capital Contribution or in the payment of
such 1 loan or Interest acorved on It, the Compnny or the Lending Member, as applicable, {5 entitled

]
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to all the rights aud remedies of a secured party undor the Uniform Commercinl Code of the State
of South Carolina with respect lo the security intorost granied in this scetion, Each Member shall
executs and deliver to the Company and tho other Members all financing stalements and other
instruments that the Manager or the Lending Member may reques! to offectuato and oarry out the
preceding provisions of this section, At tho option of the Manager or a Required Inlerest, as
eppropriate, or & Lending Member, (his Operating Agreement or copy hercof may serve as a
finaneing statement, -

§ 4.4 Return of contributions,

A Membor Is not entitled to the retum of any part of its Capita] Contributions or ta be paid interest
in respect of either. ils capiial account, or its Capital Coniributions, An unrepaid Capltal
Contribution is not & lability of the Company or of any Member, A Member jg not required to
contribute or {0 lend sny cash or property {o {he Company to ennble the Company {0 rotum any
Member's Capital Confributions,

§ 4.5 Advanced by members,

1f the Company does not have sufticient cash to pay its obligations, any Member(s) that may agree
to do so with the Manager's consent may adyance nll or part of the needed fimds lo or on behalf of
the Company. An advance described in this section constitutes & loan from the Member to the
Company, bears interest at the General Interest Rate from the dnte of the advanos until the day of
paymeat, and is not a Capital Contribution,

§ 4.6 Maintenance of capital accounts,

'The Company shall establish and mainlain Capital Accounts for eroh Member, Each Member's
Capita] Accounts shall be increased by (1) the amount of any money actually contributed by the
Member to the capital of the Company, (2) the fair market value of any property contributed, ag
determlined by the Company end the contributing Member at aum's length at the time of contribution
(net of liabilities nssumed by the Company or subject o which the Corapany takes such property,
within the meaning of §752 of the Code), and (3) (he Member's share of Net Profits and of any
separately nilocuted items of incomo or gnin except adjustments required by flie Code, Each
NMember's Capital Account shall be decreased by (1) the amount of meney actually distributed by
the Company ta the Member, (2) the fair market value of any properiy distributed to the Member,
as determined by the Company and the Member at arm's length at the timo of distribution (net of
1iabilities of the Company assumed by the Member or subject to which the Member takes such
properly within the meaning of § 752 of the Code), and (3) the Member's share of Net Losses and
of any separatoly allosaled items of deduction or loss, )
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§4.7 Distribution of nssets,

If the Company at any time distributes any of its assols In-kind to any Member, the Capital Account
of ench Member shall be adjusted to necount for that Member's allocable share of the Net Profits or
Net Losses that would have been realized by the Company had it sold the assets that were distibuted
at their respective fuir market value immediately prior to their distribution,

§ 4.8 Saleor cxchuuge of interest.

In the event of a sa]e or exchange of some or all of the Member's Interest in the Company, the
Capitnl Account of the transfemng Member shall become the Capital Acsount of the assignee, to
the extent it relates to the portion of the interest transforred.

§4.9 Compltance with Sectlon 704(b) of the Cotle,

The provisions of this Articls TV ag they relaled to the maintenance of Capital Aceounts are intended,
and shall be construed, and, 1f necessary, modified to cause the allocation of profits, losses, income,
gain and oredit pursuant to Article V fo have substantial .economle effect under the Regulations
promulgated under § 704(b) of the Code, in light of the distelbutlons made pursuant to Articles V
and XX and the Capltal Contributions made pursuant to this Article IV, In cases where § 704(C) and
§ 1.704-3 of the Regulations apply to Company property, Members' Caplial Accounts shall be
adjusted i accordance with § 1,704-1(b)(2)(iv)(g) of the Regulations for allocations to them of
income, galn, Joss, and deduction (including depreciation, depletion, amortization, or other cost
recovery) as computed forbook purposes, with respect to property, Notwithstanding anything hereln
to the contrary, this Operating Agreement shall not be construed as creating a defloit restoration

obligation,
ARTICLE Y - A.LLOCATIONS AND DISTRIBUTIONS

§5.1 AlIocﬂtions of net profits and net los'sev from operations.

Except Y mny be required by § 704(c) of the Code, and Seclion 5.2, 5.3 and 5,4 of this Article V,
Net Profils, Net Losses, and other {{ems of income, gain, loss, deductnon and credl( shall be initlally

apporhoncd pmong the Members as follows:

Richard S, W, Stoney - 83%
Theodore D, Staney, Jr., as Trustee 04%

for the Benefit of Richard S, W,

Stoney, Jr. under Agreement dated

November 19, 1997

Laurence O, Stouney, Jr, 05%
Theodore D, Stoney, Jr. 08%
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All profits und losses, ele,, of the Company enterprise will bo shared pro rata by the Members
according to the peroeninge ol'the capital accounts of each as recorded on the books ofthe Compuny,

§5.2 Company minimum gain chargeback,

If there is a net deorense in Company Minimum Gain for o taxable year, sach Member must be
allocated items of Income and gain for that taxable year equal 1o thal Member's share of the net
decrease in Company Minimum Gain, A Member's share of the nel decrease in Company Minimum
Gain is the amount of the {otal net decroase multiplied by the Member's percontage share of the
Compeany Minimum Gain at the end of the immedintely preceding (axable year, A Member's share
of any decrease in Company Minimum Galn resulting from & revaluation of Company Property
equals the increase In {he Member's Capltal Account attributeble to the revaluation to the exten( the
reduction in mininmum gein is caused by the revaluation, A Member is not subjeot to the Company
Minimum Gain Chargeback Requirement to the extent the Member's share of {he net decrease in
Company Minimum Guin is ctused by a guaranies, refinancing, or other change in the debt
instrument causing It to become partiaily or wholly a Recourse Liability or s Member Nonrecourse
Liability, and the Member bears the economic risk of lass (within the meuning of § 1,752-2 of the
Regulations) for the newly guaranteed, refinanced, or otherwise changed liability, .

§ 5,3 Member minlmum gain chavgeback, .

1f during a taxable year there is a net decreass in Member Minimum Gain, any member with a share
of that Member Minlmum Gain (as determined under § 1.704-2(1)(5) of the Regulations) as of the
beginning of that taxable year must be allooated ltems of income and gain for that taxable year (and,
if necessary, for succeeding laxable years) oquel to that ember's shave of the net decrease in the
Company Minimum Gain. A Member's share of the net deorease in Member Minimur Guin is
determined in & manner consistent with the provisions of paragraph § 1.704-2(g)(2) of (he
Regulations. A Member isnot subject to this Member Minimum Gain Chargeback, however, to the
extent the not decrease in Member Minimum Gain arises beonuse the liability ceases to be Member
Nonrecourse Liability due to a conversion, refinancing, or other change in the debt instriment that
causes It to become partially or sholly a Company Nonrecourse Llability, The amount (hat would
ofherwise be subject to the Member Minimun Gain Chargeback is added to the Member's share of
Company Minimum Gain, In addition, rules conslstent with those applicable lo Company Minjmum
Gain shall be applied to determine the shares of Member Minimum Gain and Menuber Minimum
Gain Chargeback fo the extent provided under the Regulations issued pursaant to § 704(b) of the

Code.
§5.4 Qualified incoma offset.

In the eveﬁt Bny Mcfnber, in such capacity, unexpectedly received an Offsettable Decrense, such
Member will be sllocated items of income and gain (consisting of pro rata portion of ench item of
partnership income and galn for such year) In an amount and manner sufficient to offsel such

Offseltable Decrease as quickly as possible.

)
.

20

1165

i mma—



—— e e,

" ev—— — t— P

§ 5.5 Interlm distributions,

JFrom lime to time, the Manager shall determine in thoir rensonable judgment to what extent, ifan ¥,
the Company's cash en hand excecds the current and antlcipated needs, ineluding, without limitation,
noeds for operating expenses, debt servico, acquisitions, roserves, and mandatory distributions, {f
any. To the extent suoh oxcess extists, the Manager may make distributions {o {he Members In the

" same propottions as Net Proflis and Nel Losses are allovaled to Members, Such distributions shall

be in cash or property (which need not be distributed proportionately) or parily in both, as

- determined by the Munager.

ARTICLE VI - MANAGER

§ 6.1 Management by Manager, Except for situations in which the approval of the Members {s
require by this Operating Agreement or by nonwaiveble provisions of applicable law, and subject
to the provisions of §6,2, (i) the powers of the Company shell be exercised by or under the authority
of, and the business and affairs of the Company shall be managed wnder the direction of, the
Managers; and (ii) the Managers may make all decisions and take all actions for the Company not
othenwvise provided for in this Operating Agreement, including, without limitation, the following;:

Q) eniering into, maeking, and performing contracts, agreements, Jeases, manugement contract
and other undertakings binding the Company that may be necessary, appropriate, or advisable in
furtherance of the purposes of the Company and making all deolsions and walvers thereunder;

2) opening and maintaining bank and Investment accounts and arrangements, drawing checks
and other orders for the paymant of money and designating individuals with authority to sign or give
ingtructions with respecl to those scconnts and arrangements;

(3) maintaining the assets of the Company in good order;
(4)  collegting sums due the Company;

(5) {o the exlent that funds of the Company rre available therefors, paying debts and obligations
of the Company; : : .

(6) acquiring, utilizing for Company purposes, and disposing of any asset of the Company;

(7)  selecting, removing, and changing the authority and responsibility of Inwyers, accountants,
and other advisers and consultants;

(8)  oblaining insirance for the Company;

9 determining distributions of Company cash and other property as provided in §5.5.

]
+

1166



=YYy

§ 6.2 Actions by Manager; Commitices; Delegalion of Authority and Dutles,

1 h\'M anaging the business and affuirs of tho Company and exerclsing its powers, the Manager
shull'ucl (1) through meetings and writlen consents as may be provided or limited in othar provisions
of this Opernting Agreemont; and (ji) through commitiees pursuant to §6.2 (2).

(2)' The Manager may, from tlme (o tims, deslgmate one or more advising committees, each of
which shall be comprised of the Manager and one ornore Members, Al svery moeeling of any such
commilties, the presence of 8 majority of all the Members thereof shall constitute 8 quorum, and the

affirmative vote of a majority of the Members present shall be necessary for the adoption of any

resotution, The Manager may dissolve any committee at any time, unless otherswise provided in the
Arlioles or this Operating Agreoment,

(3 The Maneger may, from time to time, designats one or more Persons to be officers of the
Company who are not Managers, No offioer need be a resident of the Stale of South Carolina or &
Member, Any officers so designated shall have such authorlty and perfonn suoh duties as the
Manager may, from time to time, delogale to them, The Manager may assign titles to particular
officers, Unless the Manager decldes otherwiss, If the title is one commonly used for offioers of a
business corporation, the assignment of such title shall constituts the delegation to such officer of

the nuthority and duties that are normally assooiuled with thal office, subject to any specific -

delegation of authority and dutles made lo such officer by the Mannger, Each officer shall hold
office until his successor shall be duly designated and shall qualify or until his death or until he shall
resign or shall have been removed in the manner hersinafler provided, Any number of offices may
be held by the same Person, The salaries or other compensalion, if any, of the officers and agenty
of the Compuny shall be fixed from tlme to time by the Manager, .

“) Any officer may resign as such at any time, Such resignation shull be made in writing and
shall take effect at the time specified therein, or If no time be specified, al tho time of its receipt by
the Manager, The ncceptance of a resignation shall not be necessary to make it effleclive, unjess
expressly so provided in the resignation. Axny officer may be removed as such, either with or without
cause, by the Manager whenever in its judgment the best interests of tho Company will be served
thereby; provided, however, that such remaval shall be withou prejudice ta the contract rights, if
any, of the Person so removed. Designation of an officer shall not of itself create oontract rights,
Any vacancy deowrring in any office of the Company may be filled by the Manager,

) " Any Person denling with the Compeny, other than a Member, may rely on the authorlty of
any one Manager or officer in taking any zction in the name of the Company without inquiry into
the provisions of this Operaling Agreement or compliance herewith, regardless of whether that
action nctually is laken in sccordance with the provisions of this Operating Agreement,

§ 6.3 Powers of Manager, The Manager is an ugent of this Compuny for the purpose of ils
business and the act of p Manager, including, but not limited to, the excoution in the ndme of the

" Company of any {nstrument for apparently cerrying on in tho usual way the Company bysiness or
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business of the kind cawied on by the Company, binds the Company, unless the Mannger so acting
has, in faol, no authority to act for this Company in the particular maller, except as provided in
Scction 33-44-301(c) of the Act, and the porson wlth whom the Manager is denling has knowledge
of the faot that the Manager has no such nuihority..

§ 6.4 Number and Term of Office, The Manager of the Company shall be RICHARD S. W.
STONEY. He shall serve us Manuger of the Company for the life of the Company or upon removal
as provided in Seetion 6.5 of this Agreement or upon resignation ss provided in Section 6.6 of this
Agreement, Unless otherwvise provided in the Articles, the Manager need not bs a Member or
resident of the Stale of South Carolina, ' .

§6,5 Removal. Anyand all Munagers may be removed, either for or without cause, at any speclal
meeting of Members by the affirmative vote of twvo thirds of the Members entitled to vote at
elections of Managers, The notice oalling such meeting shall give notice of the intentlon to action
upon such matter, and if the natioe so provides, the vacancy caused by such remaval may be filled
at such meeting by vote of aixty six and two thirds (66.666%) percent of the Memberships
reprosonted at such meeting and entitled to vote for the election of Managers,

§ 6.6 Resignntions. Any Manager may resign al any time. Such resignation shall bs made in
writing and shall take offect at the time specified therein, or, {fno time be specified then at the time
of its receipt by the other Managers, if any. The acceptance of & resignation shall not be necessary

 to make it effective, unless expressly so provided in the resignafion,

§ 6,7 Vacancles, Any vaonucy occurring in the Managers may be filled by the affirmative vote
of a majority of the Required Interest, though Jess thun a quorum of the Managers. A Manager
elected to £ill a vacanoy shall be eleoted for the unexpired term of his predecessor in office. Any
Menager position to bs filled by reason of an increage in the number of Managers shall be filled by
election at an annual meeting or at a special mesting of Members called for that purpose.

§6,8 Place aud Manoer of Meetings, Meeting of the Managers, regular or speclal, may be held
eitheryithin or without the State of South Caroling, Managers may participate in such meetings by
means of conference telephone or similar communications equipment by means of wvhich all persons
partioipating in the meeting can hear cach other and participation in a meetiug as provided herein
shall constitute presenoe fn person at such meeting, except where a person participates in themeeting
for the express puxpose of objsoling to the transaction of any business on the ground that the meeting

1s not lawfully ¢alled or convened, :

§ 6.9 Wirst Meetings, .The first meeting of the newly elected Manegers shall be held without
further notico immediately following the snnual mesting of Members, and at the same place, unless
by unanimous conseni of the Managers then elected and serving, such time or place shall be

changed.
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§6.10 RegulnrMeeting of Mannger, Aregulnr meeling of the Managers may be held at such time
as shall be determined from time to tinme by resotulion of tho Managers,

§ 6.11 Speclal Meeting of Manager, The Secretary shall call a specinl meefing of the Managers
whenever requested to do so by the President or any tvo Managers, Such special meating shall be
held at the timo specified in the notice of meeling. Except as otherwise exprossly provided by
statute, or by the Articles, or by this Operating Agreement, neither the business 1o be transucted at,
nor the purpose of, any special meoting need be speoified in the nollee or waiver of notice.

§ 6,12 Notlce of Manuger's Meetings, All meetings of the Managers (annual, regular, or special)
shall be held upon twvo (2) days written notice stating the date, place and hour of meeling dellvered
to each Managor ¢ither porsonally or by mail or al the direction of the Prosident or the Seoretary or
the officer or person calling the meeting.

In any cage whero all of the Managers execute a waiver of notice of Llhe time and place of the
meeting, no notice thorcof shall be required, and any such meeting (whether armunl, regular or
special) shall be held at (he time and at the place (either within or without the State of South
Carolina) specified in the waiver of notlce, Attendance of Managers at any meeting shall constitute
a waiver of notics of such meeting, except where {he Managers atfend a moeting for the express
purpose of not objecting to the transaction of any business on the ground thal the meeting is not
lawfully called or sonvened, . .

§ 6.13 Actlon YWithout Meeting, Any action required by statute to be taken at'a meeting of the
Managers, or any action which may be tnken at a meeting of the Managers, may be taken without
a2 meeting if a consen! in writing, setting forth the action so teken, shall be signhed by all the
Managers. Such consent shall have the same force and effect as a unanimous yote af a meeting,

§ 614 Quorum; Najority Vote. Al all moetings of the Managers a majority of the number of
Munagers fixed by the Operating AGreement shall constitule & quorum for the transaction of
business unless a greater number is required by law or by the Articles, The act of a majority of the
Managers present at any mesting at which a quorum {s present shall be the act of the Managers
unless the aot of o greater numbier is requived by the statute, by the Articles or by this Qperating
Agreement, Ifa quorum ghallnotbe present at any meeting of the Manngers, the Managers present
thereat may adjourn the meetlng from fime to time, without notice other than announcement al the

'meeling, until a quorum is present,

§ 6.1S Approval or Ratifleatlon of Acts o Contracts by Members, The Managers in their
dlseretion may submit any nct or contraot for approval or ratifioution ut any annual mesting of Lhe
Members or al any special meeting of the Members called for the purpose of considering any such
acl or contract, and any act or contract that shall be approved or be ratified by a Required Interest
shall be as valid and ns binding upon the Company and upon all the Members s if it shall have been
approved or ratified by every Member of the Company. .

.
I
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§ 0.16 Interosted Munngers, QffTeers and Members,

(1) Interosted Mnangers, No contracl or transaction between this Company and one or more
of its Managers or officers, or between this Company and any other limited liability company,
corporation, partnership, associntion, or other organization in which one or more of fts Managers or
officers are managers or officers or have a financial interest, shall be void or voidable solely for this
reason, solely, because the Manager or officer is presenl al or participales in the meeting of
Managers or of a commitiee of Manngers whioh authorlzes the contrast or transaction, or solely
because such Manager's or Managers' votes are counted for such purpose, ifi

(&) The munterial facts as to the relationship or interest and as to the confract or
transaction are disclosed or are known to the Managers or the commlitee, and (he Managers
or conunittee in good faith authorlzes the contract or fransaction by the affirmative vole of
amajority of the disinterested Managers, even though the disinterested Managers be less than

@ quorwm; or

(b) The material facts as to the relationship or inferest and as to the confract or transaction
are disclosed or are known to the Members entitled to vote thereon, and the oontract or
transaction is specifically approved in good faith by vote of the Members; or

(¢) The contract or {ransaction is fair as to this Company as of the time [t is authorized,
approved, or ratified by the Managers, n commitice thereof, or the Members,

(2)  Common orinterésted Managers may be counted in determining the presence of a quorum
nt a mepting of the Managers or of & commiftee which authorizes the confract or transaction,

(3)  This provision shall not be conslrued to invalidate any contract or transnctloh which would
be valid in the absence of this provision, : ,

§ 6.17 Comp ensution. By resolution of the Managers, the Managers may be paid thelr expenses,
if any, of altendance at ench meeting of the Managers and may be pald a {ixed sum for attendance
at each meeting of the Managers or a stated salary as Manager, No such payment shall preclude any
Mannger from serving the Company in any other capaclty and recelving compensation therefor,
NMembers of any special or stinding committees may, by resolution of the Managers, be allowed like

compensation for attending committee meetings,
ARTICLE VII - INDENMNIFICATION

The Company shall indemify the Memboers, and sgonts for all costs, Josses, liabilitles, and damages
paid or accrued by such Members, or sgents in connection with [he business of the Company, to the

fullest extent provided or allowed by the laws of the State. :

ARTICLE YUY - TAX MATTERS PARTNER

-
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"(2) upon the

o —————

RICIIARD S. W, STONEY s designated as "tax maliats pattner pursuant to § 6231(a)(7) of tho
Code. Any Momber designated ad lax matters partner shall fake such action as mny be necessary to
cause each other Membor fo become a natice partner within the meuning of § 6223 of the Code, Any
NMember who is designated tax malter parter mny not take any action conlemplated by §§ 6222
through 6232 of the Codo without the consent of a Required Interest,

ARTICLE IN. - NOTICE

Any notlee or communication required or permitied to be given by any provision of this Operating
Agreement shall be in writing and shall be deemed (o have been given and received by the Person
to whom direated (/) when delivered porsonally to such Person or to a Momber or Manager of the
Company to which directed, or (b) when posted In the United States mail If sent by reglstered or
certified mall, postage and charges prepaid, addressed to the Person to which directed al the address

of which such Person hus hotified the Company and all of the Member,

ARTICLE X - DISSOLUTION, LIQUIDATION AND TERMINATION

§10.1 Dissolution,

The Company shall dissolve and its affairs shall be wound upon the first to occur of the following;

(1) the written consent of all viembers;

the ocourrence of smy other event whioh terminates the continued Membershlp of a Member in thig
Compeny, unless there are at least two remaining Membors and unless within ninety (90) days of
an event desoribod herein a Majority in Interest of the rémaining Membors agree in writing to

continue the business of the Compnny; and
(4) upon entry of a judicial decree that:

(1) the economia pﬁrposo of the Company Is likely to be unreasonably fiustrated;

)

(i)  another Member has engaged in conduct rel‘aling to the Company’s business that
makes it not reasonably practieable to caery on the Company’s business with that Momber;

“(iif) it is not othervise reasonably practicable to carry on the Company's business in
conformily wilh the Articles of Organlzation and the Operating Agreement; .

Gv)  the Company failed to purchase the Member's distibutional interest as required by
§ 33-44-701 of the Act; o1 » _
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(v) the Muna_gcrs or Memhors in conirol of the Company have neted, are ucting, or will
act {n a mimaner {hat is illegnl, oppressive, fraudulent, or unfuitly projudicial to n Membery and

" (5) enlry of a deoree of Judicial dissolution of the Company undor Section 33-44-801(b) of the Aot
or sdministrative dissolution as provided in Section 33-44-809 of the Act! and

(6) disassociation or death of a member who is also a mansger subject to the provislons of Section
33-44-801(b)(3) of the Aci, as amended [rom time lo time. :

§10.2 Winding up and termiunation,

Qu dissolution of the Company, the Manager shall act as liquidator or may appoint one or more
Members as Jiquidator, Ifthere isno Manager, then a Required Interest of the Members will appoint
one or more Members as liquidators, The liquidator shall proceed diligently to wind up the affairs
of the Compuny und make final dislributions as provided hereln and in the Act, The costs of
liquidation shall be borne as a Company expense, Until final distribution, the liquidator shull
continue to aperate the Company propetties with all ol the power and authority of the Members, The
steps to be acoomplished by the Hguidator are as follows:

(1) as promptly as possible after dissolution and again after final liquidation, the liquidator shall
oause & proper nccounting to be made by a recognized firm of certified public accountants of the
Company's assels, liabilitics and operations through the last day of the calendar month in which the
dissolution ocours or the fina) liquidation is completed as applicable. ‘

(2) the liquidator shell cause the notice described in Section 33-44-807 of the Act to be mailed to
each known ereditor of and claimant against the Company in the manner described.in such Section

33-44-808 of the Aot;

(3) the liquidator shall pay, satisfy or discharge from Company funds all of the dobts, liabilities and
obligations of the Company (including, withant limitation, o}l expenses incuned in liquidation and
any advances described in Sectlon 4.5) or otherwise make adequate provision for payment and
discharge thereof (including, without limitation, the ostablishment of a cash esorow fund for
contingent liabillties in such nmount and for such térm as the liquidator may reasonably determine);

and

(4) all remaining assets of the Company shall be distributed to Members as follows:

(n) the liquidator may sell any or all Company property, including to Members, and any
resulting gain or loss from onch snle shall be computed and allocated to the capital accounts

of the Members;
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(b) withrespect to all Company property that has nol been soid, the fair marke! veluo of thut
property shall bo determined and the caplinl accounts of the Mombers shall be adjusted to
reflect the mannoer in which the urealized income, gain, loss, ind deduction inherent in
property (hat has not been reflecled In the capital accounts previously would be allocated
among tho Members if there were a tnxable disposition of that property for the fhir market
value of that property on the dale of distribution; and

(c) Company property shull be distributed among the Members in accordance with the-
positve capital nooount balances of the Members, as determined aftor taking into account all
capita) nceountadjusiments for thataxable year of the Company during which the liquidation
of the Company oceurs {(other than those made by renson of this clause (3)); and those
dlstribulions shall bemade, if possible, by the end of the laxable year of the Company durdng
which the liquidation of the Company oceyrs, :

All distributions in kind to the Members shall bs made subject fo the Liability of each distributee
for cos(s, expenges, and liabilities theretofore inowred or for which the Company has committed and
those costs, sxpenses, and liabilitios shall be allocated to the distributee pursuant to this Section 10,2,
To the extent thal a Member retuins funds to (he Company, it has no claim agains{ any other
Member for those funds, ‘

§ 10.3 Deficit capltal neconnts.

Notwithslanding anything to the contrary contained in this Operating Agreoment, and
notwithstanding any custom or rule of law to the contrary, lo the extent that the deficit, if any, in the -
capital account of any Member results from or js nitributable to deductions and losses of the

Company (inoluding non-cush items such as depreciation) or distributions of money pursuant to this- - -

Operating Agreemsnt lo all Members in proportion lo their respective interests in the Company,
upon dissolution of the Company stich deficit shall not be an assel of the Company and such
Members shall not be obligaied to contribute such amount to the Company to bring the balance of

such Momber's capita] account to zero.

§ 10,4 Article of dissolutlon,

After the dissolution of the llmited linbility company pursuant to Section 33-44-801 ofthe Acl, the
Manager or the authorized Member shall file Asticles of Dissolution with the Secretary of State of
South Carolinu and fake such other aclions as may be neoessary to terminale the Company. An
o A nthorized Momber" will be o Member or Membors sppointed by a Required Interest,

ARTICLE X[~ GENERAL PROYISIONS

§ 11,1 Books and records.
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The Company shall maintain those books and records as provided by the Act und as it may deeny
necossary or desirable, All books and records provided for by the Act shall be open to inspection
of the. Members from time lo time and to the exlent expressly provided by the Acl, and not
otherwise, The Membors may cxamine all such books and records at all reasonable times. The
Conipany shall keop and maintain the following records in ils principal place of business,

¢)] a cwrent list that states:

(n) the name and mailing address of each cuirent and past Member;

(2)  coples of the federal, state and local informntion or income tax returns for the Company's six
most recent tax years,

(3) a copy of the Arlicles and the Operating Agrecmeﬁt, all amendments or restatements,
executed coples of any powers of attorney, and copies of any document (hat creates, in the manner
provided by the Arlicles or Operating Agreement, clasaes or groups of Members;

(4)  unless contained In writing in the Operating Agreement:

(a) a writing seeking out the amount of cash, if any, and a statement of the agread value
of other property or services, if any, conttibuted by each Member and the times at
which or events upon the happening of which any addltlonal Capital Contributions

ate to be made by cach Member;

(D] a writing stating events, 1f any, upon the happening of which the Company is to be
dissolved and {ts affairs wound up; and .

(c) other writings prepared pwrsuant to a requirement!, if any, in any Operating

Agreement,

(5)  correct and complete books and records of account of the Company.

The Company shall maintain its records, if any, in writlen form or in another form capable of
conversion into written form within a reasonsble time.

The Company shall keep in its registered office in South Carolina and make available lo Members
on reasonsble request the street address of jts principal United States Office in which the records

required by this section are maintained or will be available,

The Company shall keep its books on the cash method ol aceounting.

§ 11.2 Amendmont or modification,
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The Operating Agreemont may be amonded and modified from fime to time only by a written
instrument adopted and exccuted by all Membors, No Membor or Manager shall have any vested
rights in the Operating Agrecment,

§ 11.3 Checks, notes, c'lrnfts, efc,

All checks, drafts or other orders for payment of money, notes or other evidences of indebtedness
issued in the name of or payable fo the Company shall be signed or endorsed by a designated person
which may be appolnted by the Manager. The deslgnated person may be a Manager(s), officer(s),
Membex(s), or other person(s) as may from time to time be designated,

§ 11.4 Headings.

The headings used in this Operating Agreement have been inserted for convenience only and do not
constitute matier to be construed in interpretation, -

§11.5 Construction.

Whenever the context so requires, the gender of all words used in this Operaling Agreement includes
the masculine, feminine, and neuter and the singular shall incfude the plwal, and conversely, All
references to Articles and Seotions refer to articles and sections of this Operating Agreement; and
all references to Bxhiblts, if any, are to Exhibits attached hereto, if any, each of which is made a part
hereof for all purposes, If any portion of this Operating Agreement shalt be invalid or inoperative,

then, so far ss is rcasonable and possible:r '

(1) - The remainder of this Operating Agreement shall be considered valid and operative; and

(2)  Effect shall be given to the intent manifested by the portion held invalid or inoperative.

§ 11.6 Entire ngveement; supersedure,

This Operaling Agreement consfitutes the entire agreement of the Members and their Affiliates
relating to tho Company and supersedes all prior contracts or agreemenis with respect fo the

‘Company, whether oral or wriften,

§ 11,7 Dffect of walver or consent. -

A waiver or éonsent, express or implicd, fo or of any breach or default by any Person in the

performance by thal Person ofits obligations with respect (6 the Company isnot a consent or ywaiver

to or of any other breach or default in the performance by that Person of the same or any other
)
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obligations of'thal Person with respect to the Company, Failure on the part of'a Persan to complai
ofany act oFany Person o o declyre any Person in default wil respect lo tho Campany, Inespective

. of how long thal failure continues, does not constitile a wajver by that Person of its rights with

respect to thatl default untll the applicable statute-of-limitations period has run,
§ 11.8 Binding effect,

Subjeet 1o l}rc r.est‘rictions on Dispositions set forth In this Operating Agreement, this Operating
Agreement is binding on and inures to the benefit of the Members and their respeclive hoirs legal
reprogentatives, successors, and asslgns, '

§11,9 Governing lnw; severabifity,

This operating agrecment fy governed by and shall be construed fn accordance withi the faw
oftheState of South Carolinn excluding any conftict-of-lnvws rules or princlple that mightrefer
the goveruance or the construction of this operating agroement to {lje lnw . of anothier
Jurlsdiction, In the event of a direct confliot botwaen the provisions of this Operating Agreement
and (a) & mandatory provisions of the Artlclos, or (b) any mandalory provlision of the Act, the
applicable provision of the Articles or the Aot shall control, 1f any provision of thig Operating
Agreement or the application thereof 1o any Person or cireumstance is heid invalid or unonforceable

§ 11.10 Further assurances,

In connection with this Operating Agreemen! and the transactjons contemplated hereby, each
Member shall exccute and deliver any additional documents and instruments and perform any
addjtional acts that may be necessary or appropriate to effectuste and perform the provisions of this

Operating Agreement and those transactions,
§ 11,11 Notlce to members of provislons of this agreement,

By executing this Operating Agreement, each Member ackniowledges that he or she has actual notice
of (a) all ofthe provisions ofthis Operating Agreement, including, without limitation, therestrictions
on the transfer of Membership set forth in Artlole I1J, and (b) all of the provislons of the Axticles,
Each member hereby agrees that this Operating Agreement constitute adequate notlce of all such
provisions, and each Member hereby waives any requirement (hat any further notlce thereunder be

given,

i

§ 11.12 Counterparts,
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:I‘his (?pcrutiug }}grcomenl may be excculed in uny number of counierparis with the snme effect as
ifall signing porties had signed the snine document. All counterpsiris shall be construed together and
constituic the same instrument. '

§ 11,13 Conflict provisions,

To the extent that one or more provisions of this Operating Agreement appear to be in confliicl with
one another, then a Required Intores!, shall have the right to choose which of the conflioting
provisions are to be enforced, Wide Intitude is given fo # Required Interest, in interproting the
provision of this Operating Agreement to accomplish the purposes and objectives of the Company,
and may apply this Operating Agreement in such a manner as to be in the best interest of the
Company, in their sole discrefion, even if such interpretation or choice of conflicting provisions to
enforee is detrimental to one or more Members,

§11,14 Atltorney's Repressntations.

The parties all acknowledge that the Company's counsel, ROBERT B, PEARLMAN, prepared this
Agreement on behalf of tmd {n the course of his rcprcscnmnon of the Company, and that:

(1) THE PARTIES HAVE BEEN ADVISED BY MR, PEARLMAN THAT A CONFLICT
BXISTS AMONG TH.EIR INDIVIDUAL INTERESTS; AND

)] THE PARl‘IES HAVE BEEN ADVISED BY MR. PEARLMAN TO SEER. THE ADVICE
OF INDEPENDENT COUNSEL; AND

(3 THE PARTIES HAVE HAD THE OPPORTUNITY TO SEEK THE ADVICE OF
TNDEPENDENT COUNSEL; AND

(4)  THEPARTIES HAVERECEIVED NO REPRESENTATIONS FROM MR, PEARTMAN
ABQUT THE TAX CONSEQUENCES OF THIS AGREEMENT; AND

)] THE PARTIES HAVE BEEN A.DVlSED BY MR, PEARLMAN THAT THIS
' AGREEMENT MAY HAVE TAX CONSEQUENCES; AND :

(6) | THE PARTIES HAVE BEEN ADVISED BY MR, PEARLMAN TO SEEK THE ADVICE
OF INDEPENDENT TAX COUNSEL; AND

(7)  THE PARTIES HAVE HAD THE OPPORTUNITY TO SEEK THE ADVICE OF
INDEPENDENT TAX COUNSEL.

The undersigned, belng all the initial Members, if any, as speoificd in the Ar ticles, hereby certify that
the foregoing Operating Agreement wus unammously adopted by the Members, effective the 21
day of November, 1997, TO WITNESS WHICH we have hereunto affixed owr mgnamrcs.

i
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EXINBIT A -

INITIAL CAPITAL

MENBER CONTRIBUTION
L, Richard 8. W, Stoney $
2, Theodore D, Stoney, Jr,, $ 25,000
as Trusfeo for the Benefit of
Richard S, W, Stoney, I,
Under Agreement dated
November 19, 1997,
3. Laurence O. Stoney, Jr,  § 28,750
4, Theodore D, Stoney, Ir,  $ 50,000
34
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF CHARLESTON ) DOCKET No.

Charleston Capital Corporation
Plaintiff

CONFESSION OF JUDGMENT OF
THE BOATHOUSE AT BREACH
INLET, LLC

V.

Richard S. W. Stoney and
The Boathouse at Breach Inlet, LLC

Defendants.

The undérsigned, The Boathouse at Breach Inlet, LLC, (hereinafter called
“Boathouse”) does hereby confess judgment and authorize the Clerk of Court to enter
judgment against it in favor of Charleston Capital Corporation, or its successors and
assigns, in the amount of'ON.E MILLION EIGHT HUNDRED TWELVE THOUSAND
SEVENTEEN AND 69/100 ($1,812,017.69), in Charleston County, South Carolina, or any
other place in South Carolina or elsewhere that it may hold property subject to execution
and sale. Interest shall accrue at the applicable statutory rate for post-judgment interest
on the judgment from the date of the filing hereof in the office of the Clerk of Court for the
. Charleston County Court of Common Pleas. This Confession of Judgment is for money
justly due Charleston Capital Corporation based upon the following:

1. On or about June 5, 2008, Richard S. W. Stoney (Stoney) made, executed, and
delivered to First Federal Savings and Loan Association of Charleston (First Federal) a
written promissory note, as amended, modified, and renewed by written instrument dated

July 5, 2009, March 11, 2010, and September 28, 2011 (collectively referred to as the

Chs. Cap. Subpoena Response_0016
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Note).

2. Pursuant to the terms of the Note as last amended, Stoney promised to pay First
Federal the principal sum of $1,677,331.89, together with interest on the outstanding
principal balance with a maturity date of December 5, 2011,

3. The promissory note was secured by a mortgage given to First Federal wHich
was recorded on June 5, 2008, in the RMC office for Charleston County in Book L661 at
page 184.

4. The promissory note given by Stoney was guaranteed by Boathouse.

5. First Federal assigned the mortgage and promissory note to Morrison Capital
Fund VI, LLC (Morrison) pursuant to a certain Assignment of Mortgage dated December
29,2011, and recorded in the RMC office for Charleston County in Book 0225 at page 551.

6. Morrison subsequently assigned the mortgage and promissory note to Charleston
Capital Corporation pursuant to a certain Assignment of Mortgage dated November ___,
2012, and recorded in the RMC office in Charleston County in Book ___atpage .

7. Simultaneously with the Assignment of Mortgage from Morrison to Charleston
Capital Corporation, and on or about November 7, 2012, Stoney, Boathouse, ‘and
Charleston Capital Corporation eﬁtered into a Forbearance and Modification Agfeement
wherein Stoney and Boathouse agreed to make certain payments to Charleston Capital
Corporation as more fully set forth in the Forbearance and Modification Agreement..

8. Stoney and Boathouse failed to make the payments due under the aforesaid
forbearance agreement.

9. The undersigned, The Boéthouse at Breach Inlet, LLC, does hereby acknowledge
that, upon entry of this Confession of Judgment in the records of a Court, ité real and

2
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personal property will be subject to execution and sale in accordance with applicable law.

10. The Boathouse at Breach Inlet, LLC, therefore confesses judgment in favor of
Charleston Capital Corporation in_the amount of ONE MILLION EIGHT HUNDRED
“TWELVE THOUSAND:SEVENTEEN AND 69/100 DOLLARS ($1,812,017:69) plus any
.costs of collection, attorney's fees; and applicable post-judgment interest and authorize the
Clerk of Court to enter judgment in that amount. |

This 7" day of N‘ovember, 2012 at Charleston, South Carolina.

The Boathouse-at Breach Inlet, LLC, by Richard S. W. Stoney, Member/Mar;ager'
‘being first duly sworn says that the above statement and Confession of Judgment,'and the
facts therein mentioned are true to its knowledge.and further.sayeth naught

WITNESSES: THE BOATHOUSE AT BREACH INLET,
LLC

/@ : s By: ./I\w—"’v

/Rnchérd. > W.Stoney
Membér/Manager

Chs. Cap. Subpoena Response_0018
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*0220* B
COMMERCIAL GUARANTY
Principal. Loan Date - Maturity Loan N Cull / Coli Account Officar | Initials
l(ﬁ];{?ﬁ‘fw 2607800 - 11917
Ralerances in the hoxes above ere for Lender's use only end do not limit the applicability of this document to any particular losn o ftem.
Any hem above contalning ***** has bean omitted due to text langth limi
Borrower:  RICHARD § W STONEY Lender: Fleat Federat Suvings & Losn Association of
38 ROMNEY STREET Charleston .
CHARLESTON, SC 28403 P.O. Box 118068

2440 Mall Drive
Charlaston, 5C 29423-8068

Guarantor; THE BOATHOUSE AT BREACH INLET LLC
38 ROMNEY STREET
CHARLESTON, SC 28403

GUARANTEE OF PAYMENT AND PERFORMANCE. For good and valuable f beclutely and fly @
full and ! pay and satisfaction of the J of Borrower to Lender, snd the parformance end discharge of sil Barower's
obligations undar the Note and the Relatad Documsnts. This is a gusranty of pay and per ond not of collsctl so Lander cen

enforco this Guarenty sgalnst Guarsntor avan when Lendes not exhausted Lander's ramedies sgainst snyone eslse obligated to psy the
Indebtadness or against any collstersl securing the indobtadnass, thls Guarsnty or sny other g y of tha Indsbtad: will make
any payments 10- Lendar or Its order, on demsnd, In lagal tander of tha United States of Americs, In sama-day funds, without sat-off or
daduction of counterclalm, snd will otherwlisa peiform Borcower's obligations under the Note and felated Documents.

INDEBTEDNESS, The word "Indebtednass™ as used in this Guaranty means all of the principsi amount outsiending from time to time and st any

. ore of mors Umos, sccruad unpald Interest thereon and alf collectlon costs and fegal axpens. alated therato permitted by law, raasonable
sttomeys’ fans, srislng from eny snd zll debts, finblties 8nd obligationas that Bomower individually or collectively o Intarchangeably with others,
owas or will owe Lander undar the Note snd Ralated D and 8ny f le, { modifications, refinancings, consolldations snd
substitutions of the Nots end Ralsted Documents.

It Lendar prasently holds ona or more guaranties, or hereaftar recalves additionat gusrantlas from Guerantor, Lendus's rights under sl guarantios
shall be curmulstive. This Guaranty shall not {untess spacliically provided below to tha contrary) slfect or invslidste sny such othar guarantles,
Guarantor's Habllity will b Guarsntor’s aggrapate liabillty undsr the tarms of this Guaranty and eny such other untarminsted guaranties.

DURATION OF GUARANTY. Thia Guaranty will teke offect whan recelved by Lendsr without the nacessity of sny acceptance by Lender, or sny
notlcs to Guarantor or 10 Borrower, snd whi continus In full force untll alt tha Indabledness shall have been fully and finsity pald and sstisfied and
ull of Guarentor's other obligatk under thls shall have bean performed in full, Relopse of any other guarentor or termination of any
other guaranty of the Indabtedness shall not affect the linbillty of Guarantor under this Guaranty. A revocation Lander recelves from any ons of
more Guarantors shall not sifect the Fabliity of eny remakning Guarantors under this Guaranty. - .

GUARANTOR'S AUTHORIZATION TO LENOER.  Gusrantor suthorizes Lender, without notice or demand and without lessening Guarantor's
liabHlty undsr thls Guaranty, [rom tima ta me: (A} to make one or more’ sdditionzl secured or unsacured loans to Borower, to lnase
aguipment or other goods to Botrower, of otherwise 10 extand additional cradit to Borrower: {B] to alter, compromise, rensw, extend,
sccalerate, or otherwize change ons of more timas tha time for payment or other terma of the Indebtedness or any part of the indabtednass,
Including Increases snd decresses of tha ruts of lnterast on the L d ) may be rop d and may ba for longer than the
ofiginal josn term; {C| 10 tnka and hold sacurlty for the payment of this Guaranty or the Indebtedness, and axchange, enlorce, waive,
subordinate, fall or decide not to perfect, snd releass any such sacuity, with or without the substitution of new collstersl; (D} 1o relasss,
substliute, agras not 1o sus, of desl with sny one or more of Barrower's suretles, ondorsars, or other guarantora on any torms or ln any manam
Lender may choose; (E} to datarmina how, when and what spplication of paymants and crudits shall be made con ths indabtedness; (F} to
apply such sacurity and dirsct the order or manner of sale thareof, Including without limitst: ny i I ittad by the terms of the
contraliing sacurity sgrasment or desd of trust, es Lendar In its discretion may doterming; (G) to sall, transfer, mssign or grant participations in
oll or any part of the lndebtedness; and (H) to assign or tranafer this Guaranty in whole or In part. - :

QUARANTOR'S REPRESENTATIONS AND WARRANTIES. Guarantor repcassnts and warrants to Lender that (A) no representations or
sgresments of any kind have baen meds to Guarantor which woutld limit or qualify In sny wey the tarms of this Gueranty; {8) this Guaranty is
axecuted ot Barrower's requi Bnd nat at the requast of Lender; {C) Guaranior has full powar, right and authority to enter into this Guaranty:
{D) the provislons ol this Gusranty do not conflict with or result In a dafault undar any sgreement or other lnstrument binding upon Guarantor
and do not rosutt In 1 violation of any jaw, regulation, court decres or order applicabla to Quarsntor; {E) Guoranter has not and will not, without
the prior written consent of Lender, sall, leass, asslgn, encumber, hypothecate, transfer, or otherwise dlspase of sll or substantially sl of
Gusrantor's Bssots, or sny Interest therein: (F] upan Lendar's raquest, Guarantor will provide to Londer financlal 2nd credit Infor on In form
acceptable to Lander, and all such, finsncisl Information which curcently has baen, and alt future financlsl information which will be provided to
Lendor 18 end will be trua sad correct ln all material respects and falrly present Guarantor’s financial condition a3 of the dstes the (inancial

Is provided; (G} no matsrial sdvarsa change hax occurred In Guarantor's financlel condition since the dste of the most recent
ents provided to Lender and no avent has oceurred which may muterlally adverssly aflect Quarantor’s finsncisl condition; (H] .
no claim, ¥ 9 1 i ding or similsr action {including those for unpald taxes) apainst Guarantor is panding or
thresterd; (I} Lender bas made no reps lon to s to the thiness of ; and (J) Guarantor has established
sdequate means of obtalning from Borrower on a continulng basls information rogarding Borrowar's financlal condition. Guarantor agrees to
keop sdequately informed from such muasns of any fscts, events, of circumstances which might In sny way affect Guarantor's rlsks under this
Guasanty, and Guarentor further agrees that, abeant & requast foc ialormation, Lender shall have no obligation 1o discl: t0. any
Information or documents scquired by Landar Ja the course of Its ralationship with Borrower.

GUARANTOR'S WAIVERS, Except ss prohibitad by applicable lsw, Guarsnior walvas any right 1o taquite Lender (A} to contiwe lsnding
monsay or ta sxtend other crodit to Borrower; {B) to make any presentmaent, prolast, damand, or notice of sny kind, including notice of any

P 1t of the [ndabred: or of sny nonpaymant related to any collstersl, or notlce of #ny actlon or nonaction on tha part of Borrower,
Lender, eny awrety, endorser, or othar gusrantor in lon with tha Ind d of In lan with the crestion of new or additionsi
fosns or obligstions; {C) to rasart for payment of to proceed directly or at once agalnst any porson, Inchusding Borrowed o¢ any othsr guarantor;
{0) to procand dlrectly aguinst or sxhaust sny collsteral held by Lander from Borrower, 8ny othar guarantor, or any othor person; {E} to give
notlce of tho tarms, time, and place of sny public or private ssla of personal property security heid by Lender {rom Borrower or ta comply with
any other applicable provisians of the Uniform Commarclial Code; {FI ta pursus zny other romody within Lendar's power; or (G} to commit sny
act or omission of any kind, or at sny time, with respact to any matuar whatsoevsr.

Quarantoc also wal any and all rights o¢ defsnses based on suretyship or i 'of i but not limited to, sny rights or
dafsnses arlsing by resson of [A) any right of apprelsil, *ons actlon” or “antl-deficlency” law or any other law which mey prevent Lender from

bringing any sctlon, Including & claim for .deflclancy, against Quarsnior, balore or after Lendear's o p of snv
toraclosura action, alther Judiclally or by exerclss of s power o s; (B) sny election of ramedies by Lender which dastroys or otharwise”
advarsaly effzcts Quarantor's Jon rights o *s rights to procead against Borrower for reimburssmant, Including without

limitatlon, any loss of rights Quarantor may sufler by reason of sny law limlting, quslifying, or discharging the indebted {C} sny
or othar defense of Bartowar, of sny othes guarantar, of of any other person, or by reason of the cessation of Borrower's ilsbliity from any cause
8¢, other than pay In full In legal tender, of the Indsbisdness; (D] sny right o claim discharge of the Indebtodness on the basls of
unjuatified impairment of any collsteral for the Indsbredness; {E) sny ststuto ol imitetlons, if aL any Ums any zctlen or sult brought by Lender
sgsinst Guarantor is d, there ls [ which Is not barred by any spplicable statute of limi or (F) say
defanses given to guarantors at law or ln squity other than actual payment and performance of tha Indebiadness, If paymant is made by
Borrawer, whather voluntarlly or othsrwise, or by sny third party, on the Indabtedness and thereaftar Lender is forced to ramit the ameunt of
that payment to Borrowser’s trustes in banksuptcy or to sny similar peraon under eny Isdersl or state bankruptcy law of lsw for the relis! of

dabtors, the Ir shall bo Wered unpald for the purposa of the anforcement of this Gueranty. R
QGuarantor [urther wsivas and sgraas not to asseri or clalm st any tima any deductions to the amount gumrantosd under this Guaranty for any
clakm of satoff, countarcisim, counter damand, recoupmsnt or similar right, whether such claim, demend or right may be ted by the

Barrower, the Guarantor, or both.

GUARANTOR'S UNDERSTANDING WITH RESPECT TO WAIVERS, Guarantor wirrants snd agrasn that sach of the walvers sot forth sbova is
mede with 's full ledge of its signlficance snd cor and thet, under the circumstances, the walvers sre ressonsble and
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ce . COMMERCIAL GUARANTY
' {Continued) ‘ ) Paga 2

not contrary to pubRic policy or law. If sny such walver [s dstermined to be contary to any applicable lsw or public pollay, such waiver shail be
sHective only 10 tha sxtent permitted by law or public policy. .

SUBDROINATION OF BORROWER'S DEBTS TO GUARANTOR. Guarsntor sgress that the indabtedness, whother now exiating or hereafter
crasted, shall be superior to sny cisim that Guarenter may now have of hereafter scquire mgainst Borrowsr, whether o not Borrowar becomes
insol hereby sxprassly subosdl any clalm may have sgalnat Borrower, upon any sccount whatsoaver, to sny
clalm thet Lender may now or haresiar have sgainst Botrowsr. in the event of Insol y and g fiquidation of the sasets of Borrower,
through banksruptay, by an aesignmaent for the bensfit of craditors, by voluntery liquidation, or otherwise, tha assets of Borrowsr. applicable to
the payment of the claims of both Lender and Guarsntor shall be pald to Lender and shall be firat applied by Lendar 1o the indebtednass,
Gusrantor doss hersby s3uign to Lendsr sit claima whlch k may have or scquire agsinst Borrower or sgsinst sny assignes or trustes n

bankruptey of dl= , that such shall b only for the purpose of ing to Lender full pay in

tegal tandw of the (ndebtadnsass, N Lander so requasts, any notes o7 credht agrssments now or hereaftsr avidenclng sny debts or cbligations of

Borrowsr ta Guarantor shall be merked whh a lsgand that the same sre subjact to this and shall be to Lendar. Guarentor
k and continuatl

sgreqs, and Lender i hereby suthorzed, in the nama of Guarantor, from lime o Ume to fie
s0d to execute documents snd to take such othar sctions ss Lender desms necsssary or appropriste to periect, preserve and enforce ke riphts
under this Guarenty.

MISCELLANEOUS PROVISIONS. The following misceiznacus provisions rre a part of this Guaranty:

Amendments. This Gusranty, togsther with any Related Documasnts, the entire ing and eg! of the partis a3
to the matters sat forth In this y. No siteration of d to this Guaranty shall be effective unlesa given In writing and

L] of or
signed by tha party or pasties sought to ba cherged or bound by the aitsration or smendmant,

ond and Lander sgrae that ol disp olaima and them Individual, joint,
or class In nature, edsing from this or {se, including without Imitath and tort dis shall be arbl! d
pursusnt to the Rulas of the 3 { {ation In effsct st ths time the clalm Is flled, upen requast of elther party. No act to
take or disposa of any Collatersl shell constitute & watver of this arbitration sgrasmaent or be prohibited by this srbitration agresmant. This
includes, without indng Injunctive rebief or 8 Y ing order; lnvoking a power of ssle undar any deed of trust or
mortgege; obtal awiltof or itfon of w tver; or ising sny rights reisting to parsonai propesty, Including taking
or disposing of such proparty with or without fudiciel process pursusnt to Articls 9 of the Uniform Commurcla) Cods. Any disputss, clsims,
or {i the of of any sct, or sxarcise of sny right, ng any Including sny
claim to rascing, reform, or otherwiss modify sny sgresmant ralating to the Collstersl, shall aiso be miktrated, pravided howaver that no
arbitrator shall have the right or the power 1o enjoin of restrsin sny sct of any party. Judgment upon any awsrd randersd by sny wblitrator
may be sntered In eny oourt having Judadiction. Nothing In this Gusranty shall preciuds any party from seeXing agultable rells! from & court
of competent judsdiotion. Tha statuts of [imitations, estoppel, waiver, lsches, and simlar doctiines which would otharwise be applicable In
wn action brought by 8 party shall be bl [ any lon p 3ing, snd the of an whitrath ding shall be
do‘-mld the cu’mnunct!mnl of an sction for these The Federal A Act shull apply to the conatruction, Interpratation, snd

o !

Attomasys’ Feos; Expsnses, Gusrantor 8grass to pay upon domsnd aR of Lender's costs and o Lender's ¢
sttorneys’ » and Lender's lagel expanses, incurred In connection with the enforgement of this Guaranty. Lender may hire or pay
SOMEONE to help enforce this Guarenty, and Guarantor shall pay the costs o oxp of such Costs and sxpansas
Include Lender'a reanonabla stiorneys’ fees and lagsl expenaes whather or not there is & lawault, Including ressonabie attorneys’ fess end
legs) exp for kruptoy (ncluding offorts to modify or veosts any sutomrilc stay or Injunction), sppasle, snd sny
Ied d postd lon services. GuerEntor stso shsll pay afl count costs and such sdditional fees as may be directed by the

court.

Caption Csption dl In this y sce for 1! P only snd ars not to be ussd to Interprat or define the
provislions of this Guaranty. .

ing Lew. This y will be govemed by {aderal lsw applicsble to Lender and, to the sxtent not prasmpted by feders! law, the
laws of the Btets of South Carollna without regerd to ks conflicts of law provislons. .
Iitegration. Guarsntor further agrees thet Guarsntor has read and fully undarstands the terms of thia Guaranty; Guarantor has had the
opportunkty to be edvised by Guarantor's attorney wih respact to this Guaranty; the Guaranty fully reflacis Guarartor's intentlons snd parol
avidencs Is rat required 10 interprot the terms of this Guaranty. Guarantor hacsby Indamnifies and hokds Lender harmiass from all lokses,
cisime, damages, end costs {including Lendar's att ya' feox) sutfered or & d by Lender &5 8 resuit of any breach by Guarantor of the
warrentias, ropr ) and agr 1t of this h,
Intarpretation. I sll cases where thera ls mors than one Borrowar of Guarantor, then all words used ln this Gusesnty In the singulss shall
be deemed to have besn used |n the plural whare the context end oonstruction 10 raquira; snd whare there is mors than one Borrowsr
named I this Guarsnty or when this Gueranty is exacuted by more than one Guarentos, ths woeds “Borrowsr™ and “Guarantor®
respactively shall mesn ail end sny ons or mora of them. The words "Guarentor,® *Bocrowar,” and “Lender” Includs the heks, successors,
sssigne, snd trenale { asch of them. If & court finds thet sny provision of this Guarinty is not vakd or should not be enforced, that
fact by kaolf will not mean that the rest of this Quaranty will not be vald or enforcad. Tharsfors, 3 court will enforcs tha rest of the
provisions of this Guaranty svan if 8 provision of this Guaranty mey be found to be kwelld or unanforcestls. If any one of mars of
Borrawsr ar Guarantor are carporations, psrtnerships, Amited Nabiiity companies, or similsr entitles, 1t [1 not necesssry for Lendwr to Inquire
Into the powers of Barowaer or Guaranter or of the offlcers, directors, partners, managers, or other sgents acting or purporting to act on
their behalf, and uny Indabtadnesa mads or created [n rellance upon the profassed exarcise of such powers shail be guaranteed under this
Guarenty,

Notices. Any notice requirsd to be given undsr this Guaanty ahall ba given In writing, and shall be eflective when sctuslly defivecad, when
actusily racsived by tulefacsimile funissa otherwite raquired by law), whan tad with 8 I ight courler, or, it
malled, Whan deposited in the United Stetes mall, os first class, ewrtifiad of regl d msd p prepaid, dl d to the

shown noar the beginnlng of this Guerenty. Any psrty may change its sddrass for notices under this Gusranty by giving formal written
natice to the other parties, speciying that tha purpose of the notles is to change the perty's eddress. For notice purpotes, Gudsamor
agroes to kaep Lander Informed at all times of Gusrantor’s current address. Uniass otherwlse provided or required by [aw, 1f there is mote
than one Gusrentor, sny natice given by Lender to any Guerantor (s desmed 10 be notice givan to alt Guarsntors.

No Walver by Lendes, Lender shall not be desmaed to have waived any rights under this Guaranty unissa such walver Is glven in wilting and
rigned by Lendsr, Na dslay or omission on the pat of Lander In axwrcising any right shall oparate as & walvar of such right or any othsr
right. A walvar by Lender of s provision of this Guaranty shall not prajudics or constiute a walvar of Lender's right otharwize to demsnd
suict complianca with that provision or sy othar provision of this Gusranty, No prior walver by Lender, nor sny courae of desling batween
Lender and Guarantor, shall constitute 8 walver of sny of Lendee's rights er of sny of Gusrantor's chilgtions a3 to any futire tranesctions.
Whentver the conaxnt of Lender Is requied undsr thls Guarenty, the granting of such consant by Lender in any Instance shs!l not conatituts
continuing conzant 1o subsequent instences whara such consent Is raquiced and In all casss auch consant mey be granted or withheld in
the sole discretion of Lendar,

Sucoessors end Asalgna. Subject 10 any Kmitetiona stated In this Guaranty on transter of Gusrantor’s Interest, this Gueranty shall bs
binding upon and inure to tha benefit of tha partles, thair successors and anslgna,
DEFINITIONS. The fo¥owing capitafized words and terms shall heve the fallowing meanings when used In this Gusranty, Unlesa specifically
atated to the contrary, 8l ref to dollsr shall mean in lawhd monay of the United Statas of America. Words and terms
used in the singular shadl include the plucal, and the plural shall include the tinguinz, as the comtext may raquire. Wards and terms not otherwize
definad In this Guaranty chall hava the mesnings attributed to such terms In tha Uniform Commercial Code:

Botrowsr. The word "Borrower” mssns RICHARD S W STONEY #nd Incl all ignere end skara signing the Noto and sl thelr
succassora and Basigns, . ’

The word mesns ¥ #igning thls Y. Including without Imitation THE BOATHOUSE AT BREACH INLET
(LG, and In each cusw, any slgner's successors and aseigne.

The word * masns thia gusrsnty fom Guarantor to Lender,

Indsbtednans, The word “Indebted: " meens 's indebtods to Lander a8 more pacticutarly described [n thia Gusranty.
Lender. The woed "Lender” meana First Federal Savinga & Loan A if of Ch is and azaigny,
Nate, The word “Note™ musns the promissory note dated June 6, 2008, [n the original peneipal smount of $1,720,000.00 from Boirowar
w0 Lendar, togethes with sil renewsia of, sxtensions of, modificatlons of, refintncings of, dath of, snd aubatitut} for the

prosmigsory note or agreamant.

Chs. Cap. Subposna Raesponse_0002
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e ' COMMERCIAL GUARANTY

{Continued) Page 3
Falated Documsats, The words “Related Documants® masn all promissory notes, credht 89 n age ! {
sacwilty ag morigeges, deads of mm.hzmkv deedr, coltateral morigages, snd all other Instrumants,

d lon with the .

Z:nmcnu and documants, whothar now or heraattar axisting,
EACH UNDERSIGNED GUARANTOR ACKNOWLEDGES HAVING READ ALL THE PRDVISIONS OF THIS GUARANTY AND AGREES TO IT8
THAT THIS GUARANTY I8 EFFECTIVE UPON GUARANTOR'S EXECUTION AND

TERMS. (N ADDITION, EACH GUARANTOR UNDERSTANOS
DELIVERY OF THI8 GUARANTY TO LENDER AND THAT THE GUARANTY WILL CONTINUE UNTIL TERMINATED IN THE MANNER SEY FORTH
IN THE SECTION TITLED “DURATION OF GUARANTY®. NO FORMAL ACCEPTANCE BY LENDER IS NECESSARY TO MAKE THIB GUARANTY

EFFECTIVE. THIS GUARANTY I8 DATED JUNE B, 2008,
GUARANTOR: '

THE BOATHOUSE AT BREACH INLET LLC

——— T ———
ot 98T, 204 T WMOURUIIC IV P
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" COUNTY OF CHARLESTON

: -‘Tﬁe B'oathouse at Breach Inlet, LLC,

-and as member-manager of The

_ STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

FOR THE NINTH JUDICIAL CIRCUIT
CASE NO.: 2015-CP-10-5463

by and through its member, Laurence
"0. Stoney, Jr.,

Plaintiff,
vs.
AFFIDAVIT OF

J. DENNIS JARVIS
Richard S.W. Stoney, individually

Boathouse at Breach Inlet, LLC and
Crew Carolina, LLC.

Defendant.

f_’e‘rsbnally appeared before me, J. Dennis Jarvis, who being duly swom, affirms and swears A

as follows:
1. 1 am a Certified Public Accountant and live in Hollywood South Carolina,
2. In 2012, 1 was retained to serve as the accountant for Defendant Richard S.W.

Stbney (“Stoney™), the Boathouse al Breach Inlet, LLC (“the Boathouse™) and Defendant Crew
Caralina, LLC (“Crew") 10 prepare tax retumns. I preparéd these returns for tax years 2012 through
20135, Calvert and Co. purchased my business around 2017, at which time I stopped preparing the
relurns.

3. When I began working with Stoney, the Boathouse, and Crew, I was informed by
Richard Stoney, Chip Robinson (a former Controller and consultant ol‘lhg Boathouse), and Jamie
étab]er (the current Controller of the Boathouse and Crew) on numerous occasio_ns that Richard

Stoney would not repay the several million dollar receivable owed to the Boathouse from Crew.
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learned that Crew was a conduit through which Stoney would syphon money out oi’fhe Boathouse
to himself 1o pay f‘or.his personal expenses and other unrelated entities that were owned wholly or
in part by Richard Stoney.

4, During my time working with Stoney, the Boathouse and Crew from 2012 to 2017,
the Due To/From that Crew owed to the Boathouse grew considerably from $3,578,945.77 to
$4,373,507.83. For example, from December 31, 2016 to December 31, 2017, the Due To/From
that Crew owed to the Boathouse grew by $183,532.14.

5. On July 7, 2014, 1 emailed Jamie Slablér, the Conlrollgr for Crew and the
Boathouse, and stated “{tJhe account Due To/From Crew Carolina on the books of thg Boathouse
went up between 1.1 ..13 and 12.31.13 by $138,000. One of lhe first statements Chip mentioned to
me when I took over filing the tax returns for Boathouse was that the Crew receivable would n&l
be paid, I’'m concerned that after posting the payroll and the management fee that the recéivable
is still going up.”

6. [ expressed concerns to Stoney, Jamie Stabler, and Chip Robinson that Crew was
continuing to take money from the Boathouse that had no prospect of being repaid, yet these items
Were being booked as “loans.” Crew did not ha\)e a cash flow stream or a iangible prospect of
generating one, and, after consulting with Chip Robinson, we agreed that Stoney should treat the
monies oweé from Crew to lhe' Boéthouse as personél draws to Su‘)ney that must be repaid.

7. In ZOiS, Richard Stoney proposed closing down Crew and writing off the
$4,041,603.03 receivable Crew owed to the Boathouse. In response, I informed him lﬁat “if Crew

wrole off the payable that Richard would need to include it as income for tax purposes.”
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When asked, Richard Stoney instructed me not to discuss the Due To/From with

8.
other members.of the Boathouse and did not permit ine share the Company’s tax returns with

certain members, including Laurence Stoney
I have reviewed the affidavit of Don Hollerbach and believe thai it is eredible and

9. :
reliable, and accurately reflects the financial realitics of the Boathouse, 1 have no-reason to dispute

the contents ol his affidavit.

FURTHER AFFIANT SAITH NAUGHT.

&Mﬂw'

Dennis Jarvis

Sworn to befdre me this S
day oprnl, 2019, _
(Puistive (2.l
Notary Public for South Carolina
My Commiission Expires:_ :
/7

7
Dy
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Capere G. Barr III

From: Ted Stoney <ted@thestoneycompany.com>
Sent: Wednesday, October 28, 2015 2:36 PM

To: cgb@bamungermcintosh.com

Subject: FW; Breach Dist

—~—Original Message—

From: richard @crewcarolina.com [mallta: richard @crewcarolina. comJ
Sent: Thursday, June 24, 2010 10:12 AM

To: Ted Stoney

Subject: Fw: Breach Dist

Sent from my Verizon Wireless BlackBerry

~—0riginal Message—

From: richard @crewcarolina.com
Date: Wed, 23 Jun 2010 21:35:25

To: Laurence Stoney<|osiii@aol.com>

Reply-To: lchard@crewcarolina com
Subject: Breach Dist

.Left a message for you following a canversation you had with Ted yesterday.!
am completely at fault for not updating you in light of the complexities of
my domestic and financial situation. '

That said Breach in the early fall will pay a 2010 distribution based on

your 5 percent.We have been overhauling the entire Co and accounting.Very
soon someone extremy capable will be running all of the financial
matters.That person has tremendous experience.

Additionally we have never resolved your past distributions.As you know due

to the performance of other entities no other Breach member has received a
distribution.You are owed of the top of my head a 5 figure number which whie
| can't recall the exact amount you rejected.i am willing as | have said

before to pay you reasonable interest on that sum up until our offer was
extended

We just need a number.Ted said true to past conduct you were abrasive and
threatening litigation.Contrary to what U may believe | am working well with
“all of my creditors and day by day things are improving.

We either need to meet or instead of threats let's meet with Rudy Thomas and
try and reach an agreement.If you want to waste money and time like Lori

then tell me who your attorney is and | will cooperate in anyway.

Please give me a call-Richard
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