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 THE COURT:  All right.  If the state will go ahead and 1 

call your case. 2 

 MR. JAMES:  If it may please the Court? 3 

 THE COURT:  Yes, sir. 4 

 MR. JAMES:  This is the matter of Jamie L. Giles versus 5 

the State of South Carolina, docket number 2017-CP-22-00556.  6 

Mr. Giles is present here in the courtroom today and is 7 

represented by Mr. Jim Falk, Esquire.  Mr. Giles was indicted 8 

at the February 2015 term of the Georgetown County Grand Jury 9 

on two counts of attempted murder, possession of a weapon 10 

during the commission of a violent crime, and discharging a 11 

firearm into an occupied conveyance.  He was represented on 12 

that charge By Mr. Ron Hazzard and the case was prosecuted by 13 

Mr. Richard D. Todd of the 15th Circuit Solicitor's Office.  14 

On February 1st, 2014 (sic) it proceeded to trial before the 15 

Honorable Benjamin H. Culbertson and a jury.  He was convicted 16 

by that jury on February 4th, 2016 of the lesser included 17 

charges of assault and battery third degree, assault and 18 

battery of a high and aggravated nature, and as indicted on 19 

the other two charges.  Judge Culbertson sentenced him to 20 

imprisonment for concurrent terms of 30 days for assault and 21 

battery third, 20 years for ABHAN, five years for possession 22 

of a weapon, and 10 years for discharging into an unoccupied -23 

- or into an occupied vehicle.  He filed a timely notice of 24 

appeal and a direct appeal was perfected by Mr. Robert Pachak 25 
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of South Carolina Office of Appellate Defense.  He filed an 1 

Anders Brief.  South Carolina Court of Appeals dismissed the 2 

applicants appeal by an unpublished opinion and the remittitur 3 

was issued on April 28, 2017.   4 

Mr. Giles has raised primarily two issues in an 5 

amendment, and I would respectfully request that the Court 6 

just go ahead and check the packet of materials that have been 7 

handed up and confirm that his amendment was included in that 8 

box. 9 

THE COURT:  All right.  And was, was his sentences -- 10 

were they concurrent? 11 

MR. JAMES:  Yes.  12 

THE COURT:  All right.  We do have it.  Thank you. 13 

MR. JAMES:  All right.  Excellent.  With that stated, I 14 

will give the floor over to Mr. Jim Falk. 15 

THE COURT:  All right. 16 

MR. FALK:  Your Honor, just before we start, apparently 17 

there is an issue with trying to reach appellate defense.   18 

THE COURT:  Okay. 19 

MR. FALK:  And let me just sort of state where I have a 20 

concern and maybe there's a way to hold the record open at 21 

some point.  I believe that there was a line of cross 22 

examination of one of the prosecution's witnesses that was not 23 

done.  And our argument is that trial counsel could have tried 24 

to impeach the prosecuting witness based on bias, based on -- 25 
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as a result that he had several pending charges at the time.  1 

Now, trial counsel did argue, one of the charges was a 2 

weapon's charge, and trial counsel asked to go into that as 3 

far as showing a reputation for violence in the community.  4 

The problem with the pending charges is that they are ten 5 

months after this charge so, you know, as far as how they 6 

would relate to a self-defense basis, you know.  And the Court 7 

really went sort of went through a 402 kind of 403 analysis to 8 

determine that, you know, the prejudicial -- the probative 9 

value would be outweighed, it would prejudice the jury, be 10 

confused, etcetera.  And they certainly were talking about the 11 

-- and trial counsel did raise the fact that, you know, it 12 

touches on the witness's credibility.  However, he did not 13 

raise the fact that under 608(c) you can always cross examine 14 

a witness based on bias.  So this issue was not raised in the 15 

Anders Brief, and the Anders Brief really focused more on sort 16 

of the self-defense argument and, you know, turbulence in the 17 

community.  So this issue was not raised in the Anders Brief.  18 

I don't want to be put in a situation that, you know, somebody 19 

could argue well it was preserved and the trial counsel, I 20 

mean, appellate counsel should have picked it up, and that's 21 

why we have to find out why didn't do it. 22 

THE COURT:  All right.   23 

MR. FALK:  But, you know, that might be three questions 24 

on a telephone call. 25 
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THE COURT:  Can we not get him on the telephone by 1 

chance? 2 

MR. JAMES:  I tried calling him during the lunch break 3 

and did not get an answer on the phone number provided by the 4 

Office of Appellate Defense.  It was very clearly Mr. Pachak's 5 

phone number because I did get his voicemail.  I have no 6 

problem, if it's amenable to Your Honor, with leaving the 7 

record open for 30 - 45 days to get an affidavit from Mr. 8 

Pachak asking him questions that Mr. Falk would like to ask 9 

him.  I'd be even happy to do a -- we can do a three-way call 10 

with him and write down whatever he says, and we can stipulate 11 

to it --- 12 

THE COURT:  All right.   13 

MR. JAMES:  --- if that's amenable to the Court. 14 

THE COURT:  All right.  That's fine with me.  If we can 15 

just go ahead and do it before everybody forgets what's going 16 

on. 17 

MR. JAMES:  Absolutely. 18 

THE COURT:  All right.  Sounds good. 19 

MR. FALK:  There wasn't -- my client also did raise an 20 

issue in his PCR application about not talking about the gun 21 

powder residue that was on two of the witnesses that my client 22 

-- and we are going to talk briefly about that issue as well. 23 

THE COURT:  Okay.  I'm ready when you are. 24 

MR. FALK:  We would call Mr. Hazzard to the stand. 25 
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RONALD HAZZARD, HAVING BEEN  1 

FIRST DULY SWORN, TESTIFIED AS FOLLOWS: 2 

 THE CLERK:  Please be seated and state your full name for 3 

the record, please. 4 

 MR. HAZZARD:  Yes, ma'am.  Ronald William Hazzard.  Last 5 

name is spelled H-A-Z-Z-A-R-D. 6 

DIRECT EXAMINATION OF MR. HAZZARD BY MR. FALK: 7 

Q:   Thank you.  Mr. Hazzard, were you appointed to represent 8 

Mr. Giles? 9 

A:   Yes, sir. 10 

Q:   Okay.  And do you recall sort of generally the facts in 11 

this case? 12 

A:   Yes, sir. 13 

Q:   What roll did -- and I don't want to -- Tavera Lynn 14 

McCray play? 15 

A:   Oh Lord.   16 

Q:   Or I'll also give you another name would be Daniea Kelly. 17 

A:   Danny Kelly was the victim.  He was in the truck that was 18 

shot in to.  There was another young lady in the truck with 19 

him.  I do not recall if that was Tavera McCray.  I remember 20 

that name, but I don't remember specifically who that 21 

individual was. 22 

Q:   Okay.  Were these two males or two females? 23 

A:   It was a male and a female.  Danny Kelly is a man. 24 

Q:   Okay.  Okay.  All right.  And I think we're really mostly 25 
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going to focus on Danny Kelly.  I'll just call him Mr. Kelly.  1 

A:   Okay. 2 

Q:   You had an opportunity to look at the discovery in this 3 

case; did you not? 4 

A:   Yes, sir. 5 

Q:   And was, was -- did they do gun shot residue testing on 6 

some of the witnesses in this case? 7 

A:   They -- they being the local police, did some testing but 8 

they initially never sent the result off to SLED or any other 9 

agency to have them tested; and I raised that point and the 10 

trial was delayed so that it subsequently could be tested. 11 

Q:   Do you recall what the results of the gunshot residue 12 

testing were? 13 

A:   That the two individuals in the truck, the two punitive 14 

victims had gunshot reside on their person.   15 

Q:   They did have gunshot residue on their person? 16 

A:   Yes, sir. 17 

Q:   Did you try to use that evidence?  Did you get that 18 

introduced into the trial?  19 

A:   Yes, sir. 20 

Q:   Did you consult with a gunshot residue expert or how did 21 

you -- 22 

A:   I cross examined the person who came from SLED.  If I 23 

remember correctly, her big deal was that excuse me, was that 24 

it was not unusual that the victims would have gunshot residue 25 
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on them because the gunshot residue was expelled along with 1 

the projectile and goes in the same direction as the bullet, 2 

and from her thinking that they would just be covered in 3 

gunshot residue if someone got shot.  But no, I did not -- I 4 

didn't get an expert, no, sir. 5 

Q:   How many -- how long have you been a public defender?  6 

How long have you been trying criminal cases? 7 

A:   I started trying criminal cases in 1988. 8 

Q:   Have you frequently had cases that involve gunshot 9 

residue issues? 10 

A:   Occasionally. 11 

Q:   Do you think it would have been helpful to have gotten -- 12 

consulted a gunshot residue expert. 13 

A:   In hindsight, yes. 14 

Q:   Let me talk -- let's talk a little bit about Mr. Kelly.  15 

Now, there was a -- the state moved in limine, I guess, to 16 

prevent you from talking about his pending charges.  Is that 17 

your recollection? 18 

A:   I recall he had pending charges; I do not recall whether 19 

they moved to exclude them. 20 

Q:   I'm going to bring you the transcript. 21 

A:   I've got a copy, if you'll just tell me what page. 22 

Q:   Oh, 117. 23 

A:   All right. 24 

Q:   Wait a -- let me -- I'm sorry.  On 117, if you just look 25 
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at Lines 7 through 18, that's actually I guess -- there was a 1 

stand your ground hearing in this case; was there not? 2 

A:   I believe so.  Yes, sir. 3 

Q:   Okay.  And so that's, that's testimony from Mr. Kelly 4 

during the stand your ground hearing; is that --- 5 

A:   I will take your word for that. 6 

Q:   It's hard because the pages are indexed pretty poorly 7 

because they all say Hazzard on the top of them. 8 

A:   No, my 117 doesn't say my name on it, so -- I see what 9 

you're referring to.  I see the motion hearing you're 10 

referring to. 11 

Q:   Okay.  Now, let's skip over to Page 143.  I guess we'll 12 

start at 142, and that's Line 14 through 143 Line 21, if you 13 

just kind of want to read through that. 14 

A:   Yes.  Court's indulgence, Your Honor.  Yes, sir. 15 

Q:   So they moved in limine to try and stop you from talking 16 

about the pending charges; is that correct? 17 

A:   Yes, sir. 18 

Q:   Do you recall, because I'm not sure if it's reflected in 19 

the transcript, when he actually testified later that day, was 20 

he still in jail clothes? 21 

A:   I do not recall. 22 

Q:   Okay.  Because there's a line in here where you asked him 23 

about jail clothes at the beginning.  Okay.  So I 24 

characterized what I thought was the state's argument as to 25 
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why you should not be able to go into the pending charges, 1 

that being that they thought it was going to be more 2 

prejudicial than probative on the issue about whether or not 3 

Mr. Giles had any violent tendencies or for reputation in the 4 

community for turbulence.  And their argument was this was 10 5 

months after the fact so, you know, its probative value is 6 

minimized.  Is that a fair characterization of their argument? 7 

A:   Yes, sir. 8 

Q:   Okay.  And you had also tried -- you also argued that you 9 

thought the charges affected the witness's credibility, but 10 

did you consider arguing that there was a valid area for cross 11 

examination under South Carolina Rules of Evidence 608(c) 12 

which talks about the right to impeach for bias? 13 

A:   No, sir. 14 

Q:   Because the Court kind of went through a 404, kind of 403 15 

argument about talking about how to prove, you know, bad 16 

character in one of the witnesses.  I'm going to show you 17 

print outs from sccourts.  I'm going to first show them to Mr. 18 

---   19 

 MR. FALK:  Your Honor, I spoke with -- these are 20 

printouts from sccourts.  All right. 21 

BY MR. FALK: 22 

Q:   I'm just going to hand these to you. 23 

 THE COURT:  Any objections? 24 

 MR. JAMES:  No objection, Your Honor.  These are print 25 

530



Giles vs State 12 2017-CP-22-00556 
 

offs from the public index from South Carolina Courts.org.  1 

These are, as I understand it, records of previously pending 2 

charges. 3 

 MR. FALK:  I can run and get the clerk --- 4 

 THE COURT:  I mean, if he doesn't object, I'm fine.  I'm 5 

just asking. 6 

 MR. JAMES:  I think the Court can take judicial notice of 7 

its own records in any event. 8 

 THE COURT:  That'll be fine. 9 

BY MR. FALK: 10 

Q:   Okay.  Is it typical of the solicitor's office here in 11 

Georgetown to supply you with a summary of some sort of 12 

witness's criminal records or do you have access --- 13 

A:   I'm sorry.  Do you mean their rap sheet? 14 

Q:   Their rap sheets.   15 

A:   Yes, sir. 16 

Q:   Okay.  So I've shown you five or six rap sheets for 17 

Daniea Kelly or Danny Kelly; is that correct? 18 

A:   You've shown me the Clerk of Court's Public Index --- 19 

Q:   I'm sorry, yes. 20 

A:   --- showing charges and disposition. 21 

Q:   Okay.  Just so we can make the record here, would you 22 

mind reading the warrant numbers and the charge? 23 

A:   That's always a little difficult with --- 24 

Q:   Well, I know.  And actually, if you want to just do the 25 
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CDR codes that's fine, because they're drug charges and 1 

they're always confusing. 2 

A:   Well, I don’t think they put the CDR codes on them, but 3 

here goes. 4 

 MR. FALK:  May I approach? 5 

BY MR. FALK: 6 

A:   The first one, oh I'm sorry. 7 

Q:   It's right there.  That's the only way I can sort it out. 8 

A:   The first one's a drug charge, either possession with 9 

intent of distribution, proximity to a school, CDR code 0107, 10 

arrest date October 15, 2015, disposition date March 16, 2016, 11 

disposition dismissed not indicted. 12 

Q:   Okay.  And let me -- just before we get too much farther, 13 

the trial in this case was on February 4th, 2016 -- February 14 

1st through 4th, 2016; does that sound right? 15 

A:   Yes, sir. 16 

Q:   Okay.  So there was a pending charge at the time; is that 17 

correct? 18 

A:   Yes, sir, appears to be. 19 

Q:   Okay.  All right.  Do you mind going through the rest of 20 

them?     21 

A:   Second one is a charge for unlawful weapon possession, 22 

CDR code 2364, arrest date November 2nd, 2015, disposition 23 

date March 16th, 2016, disposition dismissed not indicted.  24 

Third one for Daniea Davon Kelly is a drug distribution 25 
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proximity charge, CDR code 0107, arrest date October 15th, 1 

2015, disposition date March 16th, 2016, disposition dismissed 2 

not indicted.  Fourth one is another drug charge, CDR code 3 

0184, arrest date October 15th, 2015, disposition date March 4 

16th, 2016, disposition dismissed not indicted.  Next one is 5 

another drug charge for Mr. Kelly, CDR code 0184, arrest date 6 

October 15th, 2015, disposition date March 16th, 2016, 7 

disposition dismissed not indicted.  The next one is a drug 8 

charge, CDR code 0184, arrest date October 16th, 2015, 9 

disposition date March 16th, 2016, disposition dismissed not 10 

indicted.  Next one is a drug charge cocaine base second 11 

offense, manufacturing, distributing, CDR code 3015, arrest 12 

date March -- October 16th, 2015 arrest date, disposition date 13 

March 16th, 2016, disposition dismissed not indicted.  And the 14 

last one is a weapons charge, CDR code 2364, arrest date 15 

October 16th, 2015, disposition March 16th, 2016, disposition 16 

dismissed not indicted. 17 

Q:   All right.  Now, there were three of those charges that 18 

were CDR code 184, that was the distribution charge second 19 

offense.  Do you know what the sentencing range is on those? 20 

A:   For a second offense, it depends upon the drug, it would 21 

be up to 30 -- it would be five to 30 years. 22 

Q:   Okay.  So it's safe to say that he was facing, if he got 23 

convicted on one of those charges, he could be facing 30 24 

years, Mr. Kelly; is that correct? 25 
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A:   Yes, sir. 1 

Q:   Okay.  And he had multiple charges and some of those were 2 

second offenses; is that correct? 3 

A:   Apparently so.  Yes, sir. 4 

Q:   And you wanted to get that information before the jury; 5 

did you not? 6 

A:   What I wanted to get in front of the jury is the fact 7 

that he was a bad guy, and to highlight that by showing his 8 

prior record and the fact that he was still a bad guy even 9 

after this incident with Mr. Giles happened.   10 

Q:   So if he had five or six pending drug charges would that 11 

sort of fit in to your story that he's a bad guy? 12 

A:   Very much so because that was part of the narrative of 13 

what occurred between Mr. Kelly and Mr. Giles. 14 

Q:   Because a lot of the evidence -- this is a credibility 15 

case, is it not, between Mr. Kelly's testimony and what Mr. 16 

Giles' testimony might have been. 17 

A:   Yes.  To some extent, yes. 18 

Q:   Because there was some idea that this -- well, I mean, 19 

you had the stand your ground hearing so there was some type 20 

of self-defense element to it and the credibility of the 21 

victim witness would be important; would it not? 22 

A:   Yes, sir.  That is correct. 23 

Q:   Okay.  And I believe you said you did not raise the issue 24 

about whether or not those pending charges would be -- that 25 
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that would be a fair area for cross examination under 608(c), 1 

but you did not raise that issue. 2 

A:   No, sir.  I did not. 3 

Q:   But you did raise the issue as far as the gun charge as 4 

it would relate to turbulence in the community. 5 

A:   Yes, sir. 6 

Q:   And you would agree that that would possibly have been 7 

helpful had the jury known that he had six pending gun 8 

charges, I mean drug charges; would it not? 9 

A:   Yes, sir. 10 

 MR. FALK:  One moment, Your Honor.  Your Honor, I have no 11 

further questions. 12 

 THE COURT:  All right.  State. 13 

CROSS EXAMINATION OF MR. HAZZARD BY MR. JAMES: 14 

Q:   Do you have a copy of the transcript up there, Mr. 15 

Hazzard? 16 

A:   Yes, sir. 17 

Q:   If you'll flip with me to Page 148.   18 

A:   Yes, sir. 19 

Q:   And on Lines 11 to 23 of Page 148, you would agree with 20 

me that state made an argument to distinguish the impeachment 21 

you were seeking to conduct from the more traditional 22 

impeachment of raking a witness, or perhaps a codefendant, 23 

over the coals for any pending charges or plea deals; correct? 24 

A:   Which lines are you referring to, sir? 25 

535



Giles vs State 17 2017-CP-22-00556 
 

Q:   I'm looking at Lines 11 to 23, but primarily 17 to 23, so 1 

about half of that paragraph.  And to read aloud as you read 2 

along silently: In that case because his honesty and 3 

credibility was brought up because he's testifying for the 4 

state and has pending charges with the state on that same 5 

case, the defense could ask what is your deal; have you been 6 

given a deal; these are your current pending charges which are 7 

the same as my client's, what are you getting out of it?  8 

We're not in the same boat here, this isn't even a related 9 

case and there are no offers.  So the state made an effort to 10 

distinguish that, correct? 11 

A:   Yes, sir. 12 

Q:   And ultimately that in conjunction with the other 13 

arguments made by the state compelled Judge Culbertson to 14 

exclude reference to the pending charges, correct? 15 

A:   Yes, sir. 16 

Q:   All right.  But ultimately if you will flip ahead with me 17 

to Page 187. 18 

A:   Yes, sir. 19 

Q:   Starting at Line 22.   20 

A:   Yes, sir. 21 

Q:   You asked Mr. Kelly if a prior date in question was the 22 

only time that he ever had a gun in his possession and he not 23 

quite so cleverly denied it.  And on the following page on 24 

Page 188 from Lines 1 through 8, you managed to raise, if 25 
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nothing else, the pending charge for his gun violation, 1 

correct? 2 

A:   Yes, sir. 3 

Q:   All right.  So you did at least get some of them into the 4 

record, correct?  5 

A:   Yes, sir.  And that was his -- his use of guns, the fact 6 

that the word on the street was he always had guns on him and 7 

was willing to use them was what I was most concerned with.  8 

The drug information would have been nice because it also was 9 

part of the story as far as the interaction between Mr. Kelly 10 

and Mr. Giles, but I was most concerned with again getting in 11 

any factor that showed his propensity for turbulence and 12 

violence in the community. 13 

Q:   And in addition to that pending charge, on the previous 14 

page, it was 185 and 186 and even onward onto 187, you went 15 

over his really quite extensive prior bad act record; is that 16 

correct? 17 

A:   Yes, sir. 18 

Q:   All right.  And we've been speaking a little bit 19 

obliquely about this case; do you recall generally the facts 20 

of this case? 21 

A:   Yes, sir. 22 

Q:   All right.  So can you explain to the Court what the 23 

state's evidence was against your client? 24 

A:   Mr. Giles had gone to someone's home, a fellow by the 25 
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name of Punchy.  Punchy was the neighborhood bootlegger, 1 

meaning you could go to his home and you could buy convenience 2 

store items such as chips or soda or beer.  You could also 3 

hang out there and drink and listen to music.  So it was kind 4 

of a little nightclub/convenient store.  Mr. Giles had gone in 5 

there, he was waiting on some other members of the family of 6 

the woman he was dating at the time because they were all 7 

going to go somewhere else.  And when he arrived at the 8 

trailer, he noticed that Mr. Kelly and one of the people that 9 

he referred to as Mr. Kelly's henchman were there.  First, the 10 

quote/unquote henchman came in and Jamie felt that this guy 11 

was kind of mean mugging him or giving him the stank eye.  The 12 

fellow came in a couple of different times, stood right behind 13 

Jamie which caused him to have some concern regarding his 14 

safety.  He then looks out of the window; he thinks he sees 15 

Danny Kelly's black truck out there, so now he's really 16 

concerned because these two fellows, along with a couple other 17 

people according to Jaime, had beaten him rather severely 18 

months prior.  The state's evidence was Punchy's testimony as 19 

to Jamie being there, some other individuals who came in and 20 

out and who were there said that as far as they were concerned 21 

nothing was going on, that Jamie subsequently without a doubt 22 

came out of the door kind of guns blazing and shot up Mr. 23 

Kelly's truck and there were two people in the truck.  There 24 

was Mr. Kelly and I'm assuming the other person was Ms. McCray 25 
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as has been referred to.  But not, there was no question that 1 

he shot at them, the only question was whether he had the 2 

right to. 3 

Q:   Was any gun recovered from Mr. Kelly's truck? 4 

A:   No, sir. 5 

Q:   All right.  And at trial you made an issue of the fact 6 

that Mr. Kelly, or I suppose rather Ms. McCray driving the 7 

truck for Mr. Kelly, absconded from the scene after the 8 

shooting, correct? 9 

A:   Correct. 10 

Q:   And you certainly made the argument that they had this 11 

opportunity to dispense of any weapon that may have been in 12 

the truck. 13 

A:   Yes, sir. 14 

Q:   Okay.  And you were referring to a henchman, does it jog 15 

your memory if I refer to the gentleman by the name of Rodney 16 

Kinlock?  Is that the henchman to which you are referring? 17 

A:   I believe so.  Yes, sir. 18 

Q:   In the original application for relief there was a claim 19 

that you were ineffective for failing to retrieve emergency 20 

room records for Mr. Giles regarding injuries sustained or 21 

allegedly sustained from a prior confrontation with Mr. Kelly.  22 

Did you make an effort to obtain any such medical records or 23 

otherwise discuss that subject with your client? 24 

A:   Yes, sir. 25 
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Q:   All right.  And what did you find from that 1 

investigation? 2 

A:   There was some medical records.  We obtained them, went 3 

over them with Jamie, with Mr. Giles.  In fact, this note here 4 

January 14th of 2016 conference with him at the Georgetown 5 

Detention Center.  Discussed medical records and the fact that 6 

they did not indicate his prior assault at hands of the 7 

victim.  And then he said that he did not inform the 8 

healthcare professionals of the severe beating he suffered at 9 

the hands of the victim and friends during the summer of 2014.  10 

Then we went on to discuss some things with regard to the 11 

gunshot residue test and things like that.  But yeah, that was 12 

a big issue was that when Jamie told me that, the thing was 13 

that he was apprehensive of Mr. Kelly and Mr. Kinlock and 14 

anyone else that Mr. Kelly and Mr. Kinlock were going around 15 

and doing nefarious things with, it was because they had put 16 

quite the beating on him prior and that he had gone to the 17 

doctor and I said well we'll get the records.  We got the 18 

records; they don't reflect that.  It talks more about issues 19 

with his colon, blood in his stool, but he never said that's 20 

because they kicked the crap out of me.   21 

Q:   So those medical records weren't particularly helpful to 22 

you. 23 

A:   Not as helpful as I was hoping. 24 

Q:   And you cross examined the state's expert witness on the 25 
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gunshot residue, correct? 1 

A:   Yes, sir. 2 

Q:   And the result of the testing of the gunshot residue, the 3 

tests that were taken from the victims shortly after the time 4 

of the crime? 5 

A:   Yes, sir. 6 

Q:   All right.  And the state's argument in response to that, 7 

or rather the witness's explanation of the gunshot residue 8 

recovered from the victims, was that since they were on the 9 

bad end of the firearm being discharged that they were likely 10 

to be covered in the stuff? 11 

A:   That was her basic point of view, that apparently gunshot 12 

residue coming out of a barrel is just a never-ending cloud of 13 

metallic debris that goes on forever. 14 

Q:   And you attempted to assert the stand your ground statute 15 

prior to trial? 16 

A:   Yes, sir. 17 

Q:   And ultimately you were unsuccessful in that effort? 18 

A:   The Court ruled against us.  Yes, sir.  And if I might -- 19 

if I might clarify one thing I testified to. 20 

Q:   Go right on ahead. 21 

A:   I was asked regarding did I think to try to get Mr. 22 

Kelly's charges, pending charges in as a point of potential 23 

bias.  I did not.  And the way the records look, it looks as 24 

if he was given some kind of great benefit when he testified 25 
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against Mr. Giles.  I do not believe that anything could be 1 

farther from the truth.  They really did not like Danny Kelly.  2 

The state really felt he was a bad actor.  And if I am not 3 

mistaken, the reason these charges were dismissed March 16th 4 

of 2016 about a month after the trial, is I believe if I'm not 5 

mistaken, Mr. Kelly died on or about March 9th of 2016.  So 6 

there would be no need to have his charges pending after that 7 

point. 8 

Q:   Do you recall his cause of death? 9 

A:   I'm not really sure.  He had -- the argument could have 10 

been -- whether it was a lingering issue, it wasn't a violent 11 

death from some new activity, I'm aware of that.  Some people 12 

were of the thought that it was the lingering result of having 13 

had an altercation with Mr. Giles.  I do not know, but he had 14 

had several altercations in his life and came up at the short 15 

end of a couple of them, so I don't know. 16 

Q:   So suffice it to say that he wouldn't be able to testify 17 

in the event that there were any second trial against Mr. 18 

Giles? 19 

A:   No, sir.  20 

 MR. JAMES:  I have no further questions for this witness, 21 

Your Honor. 22 

 THE COURT:  All right. 23 

REDIRECT EXAMINATION OF MR. HAZZARD BY MR. FALK: 24 

Q:   Regarding the gun charge that you gave today; did you 25 
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find that one up there? 1 

A:   The gun -- the weapons charges? 2 

Q:   The weapons charge that you did cross examine Mr. Giles -3 

- Mr. Kelly about? 4 

A:   Court's indulgence, Your Honor. 5 

Q:   I think it's the one that ends like at 377. 6 

A:   I'm looking at two of them.  One of them is a warrant 7 

ending in 959.  The other one is a warrant ending in 920.  8 

Neither of them were ever indicted.  One was an arrest date 9 

October 16th, 2015; that's the warrant ending in 920.  The 10 

other one is an arrest date November 2nd, 2015; that's the 11 

warrant ending in 959. 12 

Q:   And I wrote a sentencing range on top of those sheets.  13 

Do you know what the sentencing range was for those two 14 

charges? 15 

A:   Five years each, zero to five. 16 

Q:   Zero to five. 17 

A:   Yes, sir. 18 

Q:   And there's no question that a conviction on the drug 19 

charges would have carried much more time? 20 

A:   Yes, sir. 21 

Q:   And if you were trying to sort of impeach a witness based 22 

on the fact that he could be lying in order to get a deal from 23 

the solicitor knowing that he had five pending drug charges 24 

and facing 30 years if the times run concurrently, obviously 25 
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much more if it's run consecutively, that's a greater 1 

incentive to lie; is it not? 2 

A:   That would be my argument to the jury.  Yes, sir. 3 

Q:   Okay.  And by not getting those charges in, you couldn't 4 

really paint Mr. Kelly as being an armed drug dealer sort of 5 

out there in the community? 6 

A:   That is correct.  I could not get into any of his drug 7 

activities at the time of the incident with Mr. Giles up to 8 

the day of the trial. 9 

Q:   So really for the point of the value to the jury it's not 10 

so much whether he was offered a deal, it's just whether or 11 

not you could have persuaded the jury to believe that he might 12 

have had a deal or he might have had some type of incentive to 13 

lie. 14 

A:   I did not have that option.  No, sir. 15 

Q:   No further questions. 16 

 THE COURT:  Anything else? 17 

 MR. JAMES:  Nothing further from the state, Your Honor. 18 

 THE COURT:  You have a good day, Mr. Hazzard. 19 

 MR. HAZZARD:  Yes, sir.  Thank you.  Good to see you 20 

again, sir. 21 

 THE COURT:  All right.  Any other witnesses? 22 

 MR. FALK:  I would like to call Mr. Giles.  I call Mr. 23 

Giles to the stand. 24 

JAMIE GILES, HAVING BEEN  25 
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FIRST DULY SWORN, TESTIFIED AS FOLLOWS: 1 

 THE CLERK:  Would you please be seated and state your 2 

full name for the record, please? 3 

 MR. GILES:  Jamie Giles, G-I-L-E-S. 4 

DIRECT EXAMINATION OF MR. GILES BY MR. FALK: 5 

Q:   Are you ready, Mr. Giles? 6 

A:   Yes, sir. 7 

 MR. FALK:  Can the court reporter hear him? 8 

 COURT REPORTER:  Yes, sir. 9 

 MR. FALK:  All right. 10 

BY MR. FALK: 11 

Q:   Can you say your name? 12 

A:   Jamie Giles. 13 

Q:   Mr. Giles, why did you want to get -- why did you want to 14 

talk about the emergency room records? 15 

A:   Just like I told Mr. Hazzard when he questioned me about 16 

it, that I didn't went into no details about how the injuries 17 

occurred, but they occurred when I was kicked in the side -- 18 

Q:   By who? 19 

A:   --- and in the stomach area. 20 

Q:   Who kicked you? 21 

A:   Mr. Kelly.  A guy by the name of Quez.  Rodney Kinlock 22 

was there, but I'm not sure if he had any doing in this.  One 23 

guy named Twin and I think there was one more guy there, but 24 

it was altogether about six or seven that were actually 25 
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involved. 1 

Q:   And Mr. Kelly was one of them? 2 

A:   Yes, sir.  He was the one that initiated it. 3 

Q:   And is that why -- there was a stand your ground hearing 4 

at the beginning of this trial; was there not? 5 

A:   Yes, ma'am -- yes, sir. 6 

Q:   And what was your testimony at the stand your ground 7 

hearing?  Were you defending yourself? 8 

A:   Yes, sir.  Well, at the time yes, sir, I was.  When they 9 

keep coming inside -- when Rodney came out and keep coming 10 

inside.  He was coming in and standing about a foot or less -- 11 

keep coming in and standing about a foot or less behind me.  12 

And at the time the first couple times I ignored it and then 13 

his demeanor kind of made me think more about something might 14 

be up.  And so after about the third time I went and looked -- 15 

looked out the window and he went to Mr. Kelly -- Mr. Kelly 16 

truck driver's door.  At the time the truck was parked in a 17 

different place than where the incident happened, but it 18 

looked like Mr. Kelly had hand him a gun.  And when he did I 19 

went and asked because at the time I didn't really know that 20 

it was Mr. Kinlock and I asked a friend of mine, Jermaine 21 

Hannah, who -- who that was because at that time Jermaine 22 

Hannah was dealing with Ms. (inaudible) mother.  So, he said 23 

yeah that was -- I think that is the guy that jumped you.  At 24 

the time it was --- 25 
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Q:   So you thought that he might have had a gun? 1 

A:   Yes, sir.  After I went to -- after I look out the 2 

window. 3 

Q:   Okay.  And do you know if he had somewhat of a -- did you 4 

know he had pending charges for drug cases?  Did you know that 5 

he'd been convicted of drug offenses in the past? 6 

A:   I made it clear with Mr. Hazzard that in 2007 when I was 7 

locked up in the Georgetown County Detention Center that Mr. 8 

Kelly used to cut my hair.  And at the time in conversation, 9 

he was telling me about his arrest record and his records and 10 

about why he was in there for a stolen police gun, you know.  11 

And I made it clear to Mr. Hazzard then too that anybody brave 12 

enough to steal, or crazy enough to steal a police issued gun 13 

is crazy enough to kill somebody.  So --- 14 

Q:   So you were -- 15 

A:   --- I wasn't trying to take no chances. 16 

Q:   So he had a charge for stealing a gun from a police 17 

officer? 18 

A:   Yeah.  Well a stolen police gun in his possession. 19 

Q:   Okay.  Stolen police gun.  I have no further questions. 20 

 THE COURT:  All right.  State. 21 

 MR. JAMES:  I have no questions for this witness, Your 22 

Honor. 23 

 THE COURT:  All right.   24 

You may step down. 25 

547



Giles vs State 29 2017-CP-22-00556 
 

 Any other witnesses? 1 

 MR. FALK:  No, Your Honor. 2 

 THE COURT:  State, any witnesses? 3 

 MR. JAMES:  Not withstanding the record being left open 4 

for a period of time to get an affidavit from Mr. -- from 5 

appellate counsel. 6 

 THE COURT:  How long do you think that would take? 7 

 MR. JAMES:  Well this is actually closing in at the end 8 

of my really, really, really intense month of March.   9 

 THE COURT:  Do you think you could just call him maybe 10 

and talk to him? 11 

 MR. JAMES:  That would be my hope to call him and talk to 12 

him sometime next week, early next week. 13 

 THE COURT:  Do you know if he's out of the office by 14 

chance? 15 

 MR. JAMES:  He's no -- he's retired.  He no longer works 16 

at appellate defense, so it's a personal cell phone I'm 17 

calling.  So sooner or later he's got to pick up, either that 18 

or he's knows what my number is and he's ducking me. 19 

 THE COURT:  All right.  Well, if you leave a message tell 20 

him if he doesn’t return your call, I'm going to be calling 21 

him. 22 

 MR. JAMES:  All right. 23 

 THE COURT:  Hopefully you all can talk to him in the next 24 

week or so.  I don't think it'll take long, that way we don't 25 
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let this thing just drift off and be forgotten about. 1 

 MR. JAMES:  I suspect it should be a very, very succinct 2 

phone call. 3 

 THE COURT:  All right.  Is that okay with you, Mr. Falk? 4 

 MR. FALK:  Absolutely. 5 

 MR. JAMES:  Thank you, Your Honor. 6 

 THE COURT:  Anything else for the day or we're done? 7 

 MR. FALK:  Your Honor, if I could just -- what I think is 8 

relevant law? 9 

 THE COURT:  Sure.  Sure. 10 

 MR. FALK:  Your Honor, the first case I'd like you to 11 

look at is Smalls versus State.  It's a PCR case and it's from 12 

2017, so it's clearly after, you know, this trial.  But I 13 

don't believe that it sort of crafted any new ground as far as 14 

what the evidentiary law was in South Carolina.  If you go to 15 

headnote five on Page 840: Evidence of a witness's bias can be 16 

compelling impeachment evidence, and for that reason 17 

considerable latitude is allowed to defense counsel in 18 

criminal cases in the cross-examination of an adverse witness 19 

for the purpose of testing bias.  So I think there's -- the 20 

trial court's have got to afford a criminal defendant a bit of 21 

latitude in cross examining a witness for bias.   22 

And if you'll look at State versus Sims, which is a 2002 23 

case, that's a case where -- and I would point you to Page 24 

523, the second paragraph where they talk about 608(c).  And 25 
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this is another case where the witness for the prosecution had 1 

several pending charges and the Court said that: Because of 2 

the number of charges pending against Peterson and the 3 

severity of the potential sentences, we find the evidence was 4 

probative on the issue of bias and should have been admitted.  5 

There was substantial possibility that Peterson could have -- 6 

could give biased testimony in an effort to give -- to have 7 

the solicitor highlight to his future trial judge how he had 8 

cooperated in the instant case.  I mean, that's a 2002 case 9 

where they show -- where the Court discusses the fact that it 10 

is fair game to cross examine a witness in a criminal trial on 11 

the issue of whether or not they have pending charges.  And 12 

you can cross examine them for bias with the idea that he had 13 

a reason to possibly not be totally candid in his testimony, 14 

and at the time he had at least three drug charges that 15 

carried zero to 30 years.  So he had a substantial amount of 16 

time on his head.  That would have been something that I think 17 

the jury should have heard.  Mr. Hazzard, although I think he 18 

was very vigorous in trying to get the testimony about the gun 19 

in as far as that would -- it would have probably supported 20 

the self-defense claim a little bit better and the turbulence 21 

in the community.  But still the fact that the prosecuting 22 

witness who was an essential witness for the state had a very 23 

(inaudible) area that he could have cross examined him for 24 

bias and the fact that that was not done, we believe is 25 
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deficient.   1 

And I think that as far as sort of getting an idea of 2 

what the Court of Appeals would think about this case, I think 3 

their decision in Smalls would show that the failure to handle 4 

the bias based on pending charges was an area that was -- 5 

should have been brought up.  It was deficient for not doing 6 

it, of course he got PCR relief as a result of that.  In 7 

Smalls the issue -- the trial counsel -- the guy had a bunch 8 

of pending charges that were dismissed the day of trial and 9 

the trial counsel said ghee, I thought since they were 10 

dismissed, I really lost my argument.  And if you read through 11 

the decision in Smalls the Court said it was just as fertile 12 

for the idea that, you know, the state had already paid for 13 

their part of the bargain and he delivered when he testified.  14 

So, I think it's an area for PCR relief.  This is -- there was 15 

not a tremendous amount of forensic evidence in this case.  16 

There was not a -- I mean, this was sort of an imperfect self-17 

defense case possibly.  There was a stand your ground hearing 18 

that didn't go his way but, you know, it was the veracity of 19 

one person versus the other as to what happened.  So I think 20 

because this is a case where credibility was an issue and if 21 

you could attack the credibility of one of the state's 22 

witnesses, I think that was an area that my client possibly 23 

could have benefited from.  And again, I don't know if he 24 

could have argued on appeal that because of Mr. Hazzard's 25 
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efforts to talk about this it was sufficiently preserved or 1 

not.  I don’t know.  I mean, the only thing I could say on 2 

that -- and even again, Kelly was the first witness that 3 

testified.  So even the arguments made at the motion in limine 4 

hearing when, I think, it's the first witness, I think, the 5 

case law in South Carolina is you don’t have to renew the 6 

objections when the Court has just ruled and there's been no 7 

intervening testimony.  So that's why I wanted to bring 8 

appellate defense in because I just -- I don't know if the 9 

issue was preserved. 10 

 THE COURT:  All right.  Let me hear from the state. 11 

 MR. JAMES:  The state's position is that Mr. Hazzard 12 

effectively and consciously sought to impeach Mr. Giles(sic) 13 

by emphasizing that he was a bad guy; and that in that effort 14 

he was able to successfully bring in at least one of the 15 

pending charges, namely the pending gun charge, which the 16 

state respectfully submits is the most damaging to the 17 

character of the victim in so far as it showed that he was a 18 

liar on the stand when he asserted that he had not been in 19 

possession of a firearm since a prior date, long prior to the 20 

incident in question.  And it showed that he was going around 21 

with an illegal firearm.  Unfortunately, for Mr. Giles there 22 

were other witnesses who testified at trial to the fact that 23 

there was no weapon in that truck.  Ms. McCray was still 24 

there.  Mr. Giles(sic), by his own testimony, blacked out 25 
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shortly after being shot.  It was Ms. McCray who drove them 1 

away from the scene.   2 

 Given the additional testimony that there was no gun and 3 

to corroborate the story, even in the absence of the victim's 4 

testimony, Mr. Kelly, the state more than met its burden 5 

beyond a reasonable doubt of showing -- of disproving self-6 

defense.  And for that reason alone, the application for post-7 

conviction relief should be respectfully denied.  8 

 One subject that I have been mulling around in my head as 9 

I sit here and contemplate the testimony from Mr. Hazzard, Mr. 10 

Kelly is no longer with us, is that there has been some 11 

suggestion that his passing may be, distant in time, but 12 

ultimately may be the proximate cause of the injury that he 13 

suffered at the hands of Mr. Giles.  I don't have an answer to 14 

this question and I'm only putting it out there for everybody 15 

to consider, not necessarily as an argument to support the 16 

state's position.  But if a man is acquitted of attempted 17 

murder and charged -- and convicted of the lesser included 18 

offenses and then after the trial the victim passes, and it 19 

can be proven that the -- his death is the result of injuries 20 

that he suffered at the hands of Mr. Giles, would that 21 

potentially open him up for re-prosecution or just plain 22 

murder, or would that be barred by double jeopardy?  I don't 23 

know the answer to that question.  I haven't had an 24 

opportunity to research it, but that maybe something that Mr. 25 
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Falk might want to look into in determining if continuing to 1 

proceed with the action is what his client wishes to do.   2 

 Your Honor, the testimony against Mr. Giles at trial was 3 

considerable.  There is no evidence to support his self-4 

defense claim other than his own self-service testimony which 5 

is largely not credible.  It was not credible at trial; it's 6 

not credible here today.   And I respectfully request that the 7 

application for post-conviction relief be denied as to 8 

ineffective assistance of trial counsel.   9 

We're leaving the record open in order to give Mr. Pachak 10 

an opportunity to respond.  Mr. Pachak did submit an Anders 11 

Brief, which is included in the record before the Court.  And 12 

he did raise the issue of whether the trial court errored in 13 

refusing to allow defense counsel to impeach cross examine the 14 

victim, Daniea Kelly, about his reputation in the community 15 

for violence and weapons charges.  It was essential in 16 

determining the credibility of that witness in a case where 17 

credibility was a key issue.  So at least in part the issue 18 

raised was brought to the attention of the Court of Appeals, 19 

but it does stand that Mr. Pachak does not specifically refer 20 

to 608(c) in his statement of the issue.  But none the less, 21 

he submitted the Anders Brief, he submitted the best issue 22 

that appeared to be available to him but by virtue of 23 

submitting the Anders Brief indicates that he didn't think 24 

there were any valid preserved issues and for that reason I 25 
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respectfully request that the application for relief as to 1 

ineffective assistance of appellate counsel also be denied.   2 

I do not believe that Mr. Giles has met his burden as to 3 

either prong under Strickland of showing a deficiency of 4 

either his trial or appellate counsels or any prejudice 5 

therefrom and the entire application should be denied. 6 

THE COURT:  All right.  Why don't you let me know once 7 

you've talked with appellate counsel and I'll go from there? 8 

MR. JAMES:  I appreciate that, Your Honor.  Thank you. 9 

MR. FALK:  Your Honor, if I could just respond on one 10 

point that Mr. James brought up which is a little far from our 11 

testimony here.  I would presume, just like Mr. James is 12 

presuming, I would presume that if the solicitor's office and 13 

Georgetown County thought that they could connect the dots 14 

with the attempted murder charge and then his ultimate death 15 

they would have already indicted him for the murder charge.  16 

So I think it pretty highly speculative that my client is 17 

responsible for the death of Mr. Kelly.  Thank you. 18 

MR. JAMES:  Thank you, Your Honor. 19 

THE COURT:  All right.  I'll see you tomorrow. 20 

MR. JAMES:  Tomorrow you will see -- well Mr. Falk, but 21 

Lindsey McAllister will be here in my stead.  I will see you 22 

on Thursday in Conway. 23 

THE COURT:  Sounds good.  Safe travels back. 24 

MR. FALK:  So just so I -- we're going to report to you 25 
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about what Mr. Pachak says and then you're going to decide 1 

what's next. 2 

THE COURT:  Yes.  I'll rule thereafter. 3 

MR. FALK:  Okay. 4 

(COURT ADJOURNED) 5 
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