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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF LEXINGTON CASE NO. 2016-CP-32-3572
Deutsche Bank National Trust Company,
as Trustee for NovaStar Mortgage
Funding Trust, Series 2007-1 NovaStar
Equity Loan Asset Backed Certificates, ORDER ON MOTIONS FOR PART‘PAL
Series 2007-1, SUMMARY JUDGMENT g Yy,
“‘ s
Plaintiff, AN
o “‘*3"\,
Vs, ' A l.,,
I ll
Patricia Owens a/k/a Patricia Ann L Nyt
Owens; Tammy M. Bailey; South o~ ({.,J
Carolina Department of Motor Vehicles, ,.,ll"{:f)
' ll[“hl’
Defendants. Ny

Vb | li
)
1
This matter comes before me upon mothngl,dﬁ ,the Plaintiff (hereinafter, sometimes,

“Deutsche Bank™) and Defendants Patricia Ovs‘le,n,s a}k/a Patricia Ann Owens and Tammy M.

Bailey (hereinafter, sometimes, “Bailey an’de’wens”) each seeking partial summary judgment in
(( IR
the above-captioned action. These m‘oﬂq,ns‘ were heard on September 19, 2017. At the hearing,
N
the court requested proposqd ﬁrﬁléré from counsel, and both counsel submitted ably drafted

proposed orders. The co c(l n‘ recogmzes all arguments addressed in those proposed orders as having
Yifusf

been made to the court. b

(.[l'l,
ll]

This Q'flg% btesents issues concerning res judicata and the scope of the compulsory
(‘ p)
!

counterclla,irh pleading requirement under Rule 13(a), SCRCP, the effect of res judicata, the
l(l] y

]nu}g of the term satisfaction under S.C. Code Ann. §§ 29-3-310 and -320, and the application
of and potential conflict between various aspects of public policy.

After careful review, the court grants Bailey and Owens’ motion for partial summary

judgment and denies Deutsche Bank’s motion.

App'x 315 — R.ecord on Appea 1._ 307



SUMMARY OF CLAIMS AND UNDISPUTED MATERIAL FACTS IN THIS ACTION

Deutsche Bank filed this action on October 19, 2016, seeking foreclosure of a mortgage
given by Patricia Owens and reformation of that mortgage. Tammy Bailey is Patricia Owens’
daughter and the grantee of a deed of the subject property from her mother. The note and mortgage

sought to be foreclosed are dated June 15, 1998, and were given to NovaStar Mortgage I‘my *‘The

!l‘ In')

note document contains a balloon provision under which, even if all the monthly pa f n%s under
l“‘

y Y
the note are made timely and in their required amounts, a substantial pr1n01pa1 tgplarlce comes due

on July 1, 2013, the note’s maturity date. The mortgage was recorded .o,dl,hily 2, 1998, in Book

1\ ‘.ll’

4743 at page 330, in the office of the Lexington County Register of, P’ééds and assignments were

l'lr'

recorded noting the transfer of the note and mortgage to Deutscbe‘Bank The note matured on July
’ ‘l‘

1, 2013, and the complaint in this action alleges tha‘t1:5>[ﬁ}be 1nsta11ments of pr1n01pa1 and interest

falling due from and.after July 1, 2013 have not heen Bald although demand for payment thereof
Q\ ngll)
«£ it

has been made.” : ""'!l
-

Bailey and Owens answered‘ar.ldhfa‘fé)r served an amended answer and counterclaim within
the time of do so as of rlght uﬁ}deRhle 15, SCRCP. Their amended answer and counterclaim

admits Deutsche Bank’sl llegai'lon that “[t]The installments of principal and interest falling due
)
s

from and after July 1, 4@43 have not been paid although demand for payment thereof has been

a
‘“(Il

made.” It ass'ertf; {he defenses of res judicata, collateral estoppel, laches, unclean hands, waiver,

1
and setoff‘,o‘xi credlt It also asserts counterclaims for a declaratory judgment that Deutsche Bank
iy
:(ll l;\
hoilds ng mortgage on the subject property or, in the alternative, that the mortgage is unenforceable,

l!ll
for liability under S.C. Code Ann. § 29-3-320 for failure to record satisfaction of the mortgage
after due request, and for violation of S.C. Code Ann. § 37-10-102 (usually referred to as the

attorney preference statute.) The amended answer and counterclaim alleges the following:
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A copy of a letter from Defendant Tammy M. Bailey to the Plaintiff
(without its enclosures) is attached as Exhibit A to this pleading.

The letter attached as Exhibit A to this pleading and its content are
incorporated herein by reference as if here set forth verbatim.

A copy of the certified mail return receipt card showing the
Plaintiff’s receipt of the said letter is attached as Exhibit B to this Al

pleading. a (7 )‘)-'
"h‘l s

A copy of a letter from an attorney on behalf of the Plaintiff is “r (‘W} ’

attached as Exhibit C to this pleading. /Ny Y

lll;-" .
The referenced documents are attached to the amended answer an&igounterclalm, and the

v
9

letter that is Exhibit A to the pleading is a request that Deutsche B,adl{lghter satisfaction of the

sl

. AARYy cop’
subject mortgage. The letter states that the subject note matu‘;;‘c?ihgﬂi July 1, 2013. It states that

LS

: : . 1y
there was a previous lawsuit between the parties that “vye{s Q1réetly about whether the note and

_,1{" tur

sLy , ,
mortgage were valid and enforceable[,]” that Deu‘tgqr!e Bank never asserted a counterclaim for

foreclosure in that suit, and that the case was'"bn(d“é:d by a jury verdict against Bailey and Owens.

{

T
The amended answer and counterclaiw‘ a}‘(ﬂé"es‘}as follows:
v R \ “U
Rule 13(a) of the S qfl\‘f;lps)frolina Rules of Civil Procedure says, “A
pleading shall‘ tape éS,H counterclaim any claim which at the time of
serving the plek ir;ﬁ the pleader has against any opposing party, if it
arises out Qif the #fansaction or occurrence that is the subject matter
of the ! poding party’s claim and does not require for its
adjudicatien the presence of third parties of whom the court cannot
acquirg jurisdiction.”
ll’llll):"
A (;2 ¢ Defendants brought an action, Tammy M. Bailey, et al. v.
,4{,'}) ‘Novastar Mortgage, Inc.. et al., Case No. 2013-CP-32-02210, in

s which the Plaintiff was a defendant.

!/
'

I The Plaintiff in this instant action appeared in that earlier action and
served an answer in it on September 26, 2013. That answer asserted
no counterclaim, and no counterclaim was ever asserted in that

action. '

That action was about the origination and execution of the note and
mortgage subject of this instant action. ‘

3
App'x 317

=S Pee SN
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That action was about the validity and enforceability of the note and
mortgage subject of this instant action.

The note subject of both that action and this one matured on July 1,

2013.
At the time the aforesaid answer was served in that earlier action, ‘ |
the party who ultimately became the Plaintiff in this action had the . \)r

A
very same claim for foreclosure that it has now brought in this case. ll\‘ fur
That claim for foreclosure arose from the same transactions and h,.
occurrences subject of that earlier action. ra "l
‘l]'l’
The claim for foreclosure brought in the instant action’ ‘vv@s [a]
compulsory counterclaim in that earlier action. - huf

K

,” \l]l

\xl"
/"ll W
lll-’

The Plaintiff has acted unfairly in this mattei{ ‘Strateglcally, the
Plaintiff chose not to assert this foreclosQre‘pf&rm in the earlier

action. . st
,(“ (s) l\),

By failing to assert the clalma,t]%e Plamtlff now brings in this case in
the earlier action, the P}am‘ﬂff hlés waived those claims.
usf

’lll ‘}"

YA
If the c‘étﬁ’:ﬁt determines that the Plaintiff holds a mortgage on the
subject p%perty, it is unenforceable.
(”lll;
'ﬂ}lére 1s a justiciable controversy about these matters.

‘llb

{
( "‘f‘he Defendants are entitled to declaratory judgment in their favor

ay “nl concerning the same.
!

lll..-'j’

It has been more than three months since the Plaintiff received the
letter that is shown as Exhibit A to this pleading.

Record on Appeal 310 App'x 318



The Plaintiff has not repaired to the proper office (the Lexington
County Register of Deeds) to enter satisfaction of the mortgage
subject of this case.

The Plaintiff is liable for all damages, penalties, attorneys’ fees, and
relief available under S.C. Code Ann. § 29-3-320.

The parties agree, and public records show, that the Bailey v. Novastar action O(,:.(;}Fr‘nfd
that Deutsche Bank was a defendant in that case, and that the case was tried to a ﬁnal?jq&gfnent
The Bailey v. Novastar case was filed on June 27, 2013, and Deutsche Bank iffrv’é lhfsha‘;lswer in
that case on September 26,2013. That answer asserted no counterclaim, a‘n!d {10] Icc')’unterclalm was

1P ‘lli
ever asserted by Deutsche Bank in that action. o -
ity
Vel TR : . .
The Bailey v. Novastar action was tried to a final judgmerﬁlaﬂa jury trial. The jury did not
/l
find for Balley and Owens; the verdict was for the defeanan‘l}s i),In that case, Bailey and Owens

lll’

l‘t ‘l
asserted various claims against Deutsche Bank, mgst of Wthh arose from the execution of the

subject note and mortgage and the cucumstanﬁ:eS’.féihrroundmg that.  In a filing made in that case,

4‘|“

Deutsche Bank stated that those clagms{""‘z}r@p out of a purported mortgage refinancing loan
‘lll

transaction involving a balloon n‘c);F 'l;a 1998 by Plaintiff Owens” and “relate solely to [that]

11l

closing[.]” The claims Balle}j‘ag?d bwens made included one against NovaStar and Deutsche Bank

(as NovaStar’s asmgne‘%t’ tip;n’wolatlon of S.C. Code Ann. § 37-10-102, commonly referred to as
the attorney pref’eref{ge stl:tute under which a mortgage lender is required to ascertain a borrower’s
preference aﬁfg:the legal counsel she desires to represent her in the mortgage loan closing. The
thrusﬁqsf;;hiét\ claim was that NovaStar did not ascertain Owens’ preference as to legal counsell and

clolgé'd’the loan without attorney supervision, and, as a result, that the balloon aspect of the note

was kept hidden from Owens when she signed the signature page of the note document. That

' As discussed further below, the parties agree that there exists a form labeled “South Carolina Notice of Rights
Concerning the Selection of an Attorney and Insurance Agent” dated “5/15/98” and signed by Owens, without any
of its other blanks filled in.

5 .
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claim sought relief under S.C. Code Ann. § 37-10-105(C), which applies where all or part of a
mortgage loan transaction is unconscionable or was induced l:;y unconscionable conduct. That
subsection provides, among other things, for a court to “refuse to enforce the agreement, or a term,
or part of the agreement or transaction that the court determines to have been unconscionable at

the time it was made.” Id. The prayer in the complaint in that action stated that Balley and ﬁé)\i')ens
!; ees

sought, inter alia, “all relief available under S.C. Code Ann. § 37-10-105(C)[.] ,{f (Ba‘ley and
oy Yy
Owens had prevailed in that case, that could have resulted in a judgment that thé)note‘and mortgage

were unenforceable. At no time did Deutsche Bank assert a claim for fo,;p&;},oéure in the Bailey v.

o (lll’
Novastar action, despite the fact that the subject note had maturgiﬁ"ﬁt) the time Deutsche Bank

. ;lll hu
served its answer. ;
i "l l("

Deutsche Bank admits that Bailey sent, an,dlltl‘iﬁt It received, the letter requesting the

recording of a mortgage satisfaction, with a $40.00 chel:'k enclosed to cover the fees for processing
ll ,.ﬂ,

and recording the satisfaction document. De;l,l‘l%che Bank replied with a letter stating that it did not

l‘)

consider the mortgage satisfied and 'tf}a'ﬂllt 'Would not be recording the satisfaction document. The

* parties agree that more than ‘tlftfp§ ﬁanths passed between Deutsche Bank s receipt of the letter

- Record on Appeal 312 3 App'x 320

W )
request and the assertlonl Q(f Baliey and Owens’ counterclaims through their amended answer and
llunl)
counterclaim in this cas ol
‘ml'
Deutsché lBﬁhk previously moved to dismiss Bailey and Owens’ counterclaims. That

1(,
(

motion wa(§ penled by order filed May 30, 2017.
ql In

}Balley and Owens have moved for 1) summary judgment in their favor as to Deutsche
baer

h

Bank’s claim for foreclosure, 2) summary judgment in their favor as to their counterclaim seeking

a declaratory judgment, and 3) summary judgment on liability in their favor as to their

e L




counterclaim under S.C. Code Ann. § 29-3-320 for failure to enter satisfaction of the mortgage.
Deutsche Bank has moved for summary judgment on Bailey and Owens’ counterclaims.

SUMMARY JUDGMENT STANDARD

“The purpose of summary judgment is to expedite disposition of cases which do not require
the services of a fact finder.” George v. Fabri, 345 S.C. 440, 452, 548 S.E.2d 868, §74((é§‘(&1)
!‘ LTl

Summary judgment should be granted when there is no genuine issue of materla‘]{lfimt and the
Yy

xlll
moving party is entitled to judgment as a matter of law. E.g., Shelton v. LS. (K, ‘}nc., 374 S.C.

294,297, 648 S.E.2d 307 (Ct. App. 2007). ,“hhﬂV

A Nysf
To determine whether there exists a genuine issue of mateijg l"ffdc't, the court views all the
llll'
properly cognizable evidence in the record in the light mos’el&;a\‘%orable to the nonmoving party. -
oy 9
) ¥
Dawkins v. Fields, 354 S.C. 58, 67-68, 580 S.E.2d .4%3‘\(]2003) Shelton, 374 S.C. at 297. This
v ll

deferential view applies to matters of fact and not 10 ma‘ffers of law, which are not subject to factual
ll :ll")

judgments. See Town of Summerville v. C1J_:,y @f N. Charleston, 378 S.C. 107, 110, 662 S.E.2d 40,
‘N‘ ((x i) ‘)A

‘/l“ ‘)r

¢y

Upon motion, sumr{xa&%l Jbﬂ)gment “shall be rendered forthwith if the pleadings,
Uy

depositions, answers to(,mtprrog&tones and admissions on file, together with the affidavits, if any,

41 (2008).

‘fngn‘
show that there is no gek;u ne issue as to any material fact and that the moving party is entitled to
(]{ﬂl)

a judgment as al{gnéttter of law.” Rule 56(c), SCRCP.

(‘lll‘

"lil
e ol

he court notes, consistently with the parties’ arguments, that the issues presented by these

PUBLIC POLICY CONCERNS AT ISSUE

llll"'

motions bring up a number of public policy concerns. A public policy concern at issue here is one
of the reasons underlying the existence of the doctrine of res judicata: finality of litigation about a

given subject matter. Res judicata, a doctrine at the heart of the analysis here, “bars a second suit

App'x 321 - Record on Appeal 313



where there is (1) identity of parties; (2) identity of subject matter; and (3) adjudication of the issue
in the first suit.” Judy v. Judy, 393 S.C. 160, 173, 712 S.E.2d 408, 412 (2011). In addition to the
issues that were litigated in thé first case, res judicata bars the parties to the first case “‘from raising
any issues which were adjudiéated in the former suit and any issues which might have been raised

in the former suit.” Id. at 414 (quoting Plum Creek Dev. Co. v. City of Conway, 334 3. C(?3($“B4
3!

hl‘) MY

ihd

5128E2d106 109 (1999)). /{
gy,
Res judicata is “a principle of public policy[.]” Watson v. Goldsmltl(Ly,ZOA S.C. 215, 31
; lll

S.E.2d 317, 320 (1944). “The primary purposes of the doctrine . . . are tg’bﬁmg an end to litigation

s ""1
and prevent a defendant from bemg forced to defend the same al&ti’(}h repeatedly.” Garris v.

Governing Bd. of S.C. Reinsurance Facility, 333 S.C. 432,/445 511 S.E2d 48 (1998); accord

H
Nelson v. QHG of S.C., Inc., 362 S.C. 421, 427, 60? %E@c’i"gﬁ (2005) Res judicata appears to

spring originally from the principles stated in =~ ., "’

‘l‘ (.,lu)
the two maxims which were‘u‘s\ oundation in the Roman law, nemo
debet bis vexari pro eaqz’e "eaqu sg (no one ought to be twice sued for
| the same cause of actl l)éﬁ?i interest reipublicae ut sit finis litium
| (it is the interest of Iih §B;}te that there should be an end of litigation.)
sy ‘

b
Watson, 31 S.E.2d at 319. [‘l(‘ b

“[T]he law makr]&.\pi’ovmon to prevent multiple and vexatious litigation[.]” James D.
1y

McGuire, “The Eleo’upn of Remedies,” 9 Rocky Mtn. Law Rev. 271, 272 (1936-37). A century
’ l‘ \,r
/I )
and a half ag(y a)fégal commentator wrote of the policy against litigants suing one another multiple

l
tlmequ‘iS‘mit the same thing, citing

i
L the rule which forbids circuity in legal proceedings, circuitus est
evitandus [(the circuit should be avoided)]; in accordance with
which a Court of law will endeavor to prevent circuity and
multiplicity of suits . ... The rule just cited . . . is intended to avoid

“the scandal and absurdity” of a circuity of action[.]

Herbert Broom, Legal Maxims 259 (6" Am. ed., Philadelphia 1868) (originally published 1845).

. Record on Appeal 314 | App'x 322 .
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With regard to S.C. Code Ann. §§ 29-3-310 and -320, those statutes speak to a public policy
that mortgages that have been discharged ought to appear from the land records to have been
extinguished, so that they no longer cloud the title of a piece of land. “Clearly, the legislative
intent in enacting these statutes was to provide an incentive for the mortgagee', once it no longer
has a monetary interest in the mortgage loan, to promptly record the extinguishment qf t eﬂ}bn ”

‘l] tuf

Kinard v. Fleet Real Estate Funding Corp., 319 S.C. 408, 412, 461 S.E.2d 833, {%Bg).(,(’ft App.
“l" ‘)

1995). “Once the mortgage has been satisfied and the mortgagor expressggt desire, it is

incumbent upon the mortgagee ‘to promptly record the extmgulshrnenf, éi ﬁ&e lien.”” Bostic v.

o ‘llli

Am. Home Mortgage Servicing, Inc., 375 S.C. 143, 650 S.E.2d 479, ‘4‘8‘5 (Ct. App. 2007) (quoting

Kinard, 319 S.C. at 412). A
There is also a public policy that favors negot;a%ed@eﬁlement of mortgage default disputes.

This is shown in South Carolina by the S,upren’le Court’s mortgage foreclosure action
My, u")

administrative order, In re: Mortgage Forec.lqgure Actions, 396 S.C. 209, 720 S.E.2d 908 (2011)

1')

(South Carolina Supreme Court® llli‘xti;}-fiﬂlstratlve Order 2011-05-02-01) (hereinafter “the

!:
Administrative Order”). Am?ﬁgy !ﬁq,ﬂeasons for the issuance of the Administrative Order was that

l s
it was issued { y

(‘ llllll’
in order’ o insure that eligible homeowners and lender-servicers
havenbeen afforded the benefits of loan modification or other loss
n{ut’igétlon where possible, and to insure that the procedures for
"’lgahdhng issues relating to such efforts are handled uniformly
") fhroughout the State, so that mortgage foreclosure actions are not
oy “‘-S‘ unnecessarily dismissed, delayed or inappropriately concluded
(' while loan modification or other loss mitigation efforts are being
e’ pursued].]

Id. at 210.
This same general policy of favoring negotiated resolution of mortgage loan defaults is

shown nationally by the seven-year run of the recently ended Home Affordable Modification

9 :
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Program. Consolidated Appropriations Act, 2016, Pub. L. No. 114-113, 129 Stat. 2242, div. O,
tit. 7, § 709(b) (2015). It is also indicated by the adoption of federal regulations such as 12 CFR
§§ 1024.39 and 1024.41, which, among other things, require mortgage servicers to wait a specified
period of time after sending a defaulting borrower information about ways to resolve that default

before they refer out the matter for the bringing of a foreclosure action.? In its proqulgam?h rof
\ lul

mortgage servicing rules, the Consumer Financial Protection Bureau has spec1ﬁca11y,i§t(ataa that its
s Il‘ ‘)

goals include “assist[ing] consumers with . . . options that may be avallabl? foJ}gon};’umers having

difficulty with their mortgage loan obligations.” See Mortgage Servicjx}é,,&ﬂles Under the Real

o~ l: o

Estate Settlement Procedures Act (Regulation X), 78 FR 10696-0], "'"5

“l y
‘]Il'
Finally, there is a public policy that people shculd noﬁ‘pé)wnhout redress in the courts to
1y Tl
)

correct situations that negatively affect them and w,axtg,am gérrectlon. Cf. S.C. Const. Art. I, § 9

(“[a]ll courts shall be public, and every person,. shali ‘have speedy remedy therein for wrongs
q\ Il‘")

sustained). “The boast of the law is that thqg% can be no wrong without a remedy.” Messervy v.

:l >

Messervy, 82 S.C. 559, 64 S.E. 753 754{‘1@09)

Yy
"“l..}' {'RES JUDICATA

Much of the ana.lygls of lWhether Bailey and Owens are entitled to summary judgment on
\‘flll !
the mortgage foreclosﬁ}nd claim in this case involves whether Deutsche Bank’s claim for
(,,m,

foreclosure was{;ehulred to be pled in the Bailey v. Novastar actlon Bailey and Owens argue that

‘ )
it was, anq,:ﬁeeutsche Bank argues that it was not.
',lll‘ |I\\

:‘[h fA pleading shall state as a counterclaim any claim which at the time of serving the
| 124

pleading the pleader has against any opposing party, if it arises out of the transaction or occurrence

that is the subject matter of the opposing party’s claim and does not require for its adjudication the

2 As discussed further below and as the parties agree, these regulations had not taken effect at the time Deutsche
Bank served its answer in the Bailey v. Novastar action.

10
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presence of third parties of whom the court cannot acquire jurisdiction.” Rule 13(a), SCRCP.
Such claims are usually referred to as compulsory counterclaims. “A pleading may state as a
counterclaim any claim against an opposing party not arising out of the transaction or occurrence

that is the subject matter of the opposing party’s claim.” Rule 13(a), SCRCP. Such claims are
'y

usually referred to as permissive counterclaims. (/'3' Yy

!1‘ (lxl‘

klll’

It is generally accepted across the country that . “
| Y
[flailure ‘to assert a compulsory counterclaim precludes a t}}er,
assertion of that claim in a subsequent or independent actly p but
failure to assert a permissive counterclaim does not px 1};,(3% its
assertion in a subsequent action. ... The Restatemeh J[Becond,
Judgments § 22(2)(a)] similarly provides that 8 4y may be
precluded from subsequently malntamlng :'imh iction on a
counterclaim that was not interposed in a pre@go s suit where the
counterclaim must be interposed by a co{mﬁ}l Yory counterclaim
statute or rule of court. }({,.l}) “’ Ligse
L

ll\ (,,;ll)

47 Am.Jur.2d Judgments § 504 (2006).

South Carolina law is cons1stent thh ‘\hese principles. In Jaynes v. County of Fairfield,

p
303S.C.434,438 &n. 1,401 S E. 2d’l‘§‘35‘1’85 &n. 1 (Ct. App. 1991) the Court of Appeals applied

A r

res judicata to hold that a claxF‘l ‘q}\?’deﬁ’ose from the same transactlon or occurrence and could have

l
been asserted as a count ;(:lalm In a previous case was barred. In Sub-Zero Freezer Co. v. R.J.

)
ey
Clarkson Co., 308 S C. Ll'éS 190-91, 417 S.E.2d 569, 571 (1992) the Supreme Court held the

‘lxl"

same, noting the{t ‘i The claims are now barred as arising out of the same transaction as the prior

)
suit.” Imidxesfwood Golf Club, Inc. v. Potter, 328 S.C. 201, 217, 493 S.E.2d 826, 835 (1997),

‘lg \

I[l‘ I“ }

dléﬁuss g res judicata, the Supreme Court noted that, “if a counterclaim is compulsory, but not
s’

raised in the first action, a defendant is precluded from asserting the claim in a subsequent action.”

“Rules of procedure, like statutes, should be given their plain meaning.” Beach Co. v. Twillman,

- Ltd., 351 S.C. 56, 61, 566 S.E.2d 863 (Ct. App. 2002). Rule 13(a) plainly states that “[a] pleading

11
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shall state as a counterclaim any claim which at the time of serving the pleading the pleader has
against any opposing party, if it arises out of the transaction or occurrence that i;c, the subject matter
of the opposing party’s claim[.]” Rule 13(a)’s purpose is-“to prevent multiplicity of actions and
to achieve resolution in a single lawsuit of all disputes arising out of common matters.” Beach

Co., 351 S.C. at 62. Accordingly, it serves the principles in which the doctrine of res Jughc'jﬁa is

1173

rooted, Watson 31 S.E.2d at 319, and it is a part of the res judicata analy51s Q ‘lAa)xll Jur.2d

%
Judgments § 504. Citing Crestwood Golf Club, the Court of Appeals in Beach‘@ m“pany stated as
. W
{,” ‘,) “lli’ll
A by
The South Carolina: Reporter’s Note following ,Rl{li’é‘)l3 states:
“[c]ounterclaims arising out of the same transaqtl [, br occurrence
that is the subject of the action are compulsony )lnder Rule 13(a)
and are barred by res judicata or eStO}i,PFi ‘§3§5bjudgment if not
asserted.” , ( ‘ql ter
: A

follows:

Beach Co., 351 S.C. at 62. ‘)'
l"l,

But how do we determine what “am@%s out of the transaction or occurrence that is the

t')

subject matter of the opposing party?'s' cﬁ‘a‘i’rh" and is, thus, a compulsory counterclaim? Rule 13(a),

!,
SCRCP. InN.C. Fed. Sav. &;Lbail@ s’nv. DAV Corp., 298 S.C. 514 518, 381 S.E.2d 903, 905
‘I

(1989), a bedrock case, c1f odérn South Carolina jurisprudence in this area, the Supreme Court

)

min?
adopted the “loglcal relz{ 6nsh1p” test for determining whether a counterclaim is compulsory and

st
held that m0§n’ o‘f; 'DAV’s counterclaims were compulsory because “there [was] a logical
/' ) ]-'
relatlonsh;lgp befween the enforceability of the note which [was] the subject of the foreclosure action
"l‘ 111\

ankii the}vahdlty of the purported oral agreement which, if performed, would have avoided default
on the note by the joint venture.” The Court made clear the reason for doing so: of the four tests

considered by the Court for whether a counterclaim is compulsory, the Court settled on the “logical

12
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relationship test,” which is “by far the most widely accepted because of its flexibility.” Id.
(emphasis added). Inthe DAV case, the plaintiff’s claim was for foreclosure of a mortgage.
The Court’s description of DAV’s counterclaims follows:

1) breach of a subsequent oral contract to arrange additional financing

for interest payments and construction costs; "
Yy
2) breach of the joint venture agreement as parent company of joint ( {'ui}
venturer NCF by bringing the foreclosure action; ,{‘ hn
yy Ny
3) breach of fiduciary duty to co-joint venturers; _ ’ Nyyor 3)

4) wrongful dissolution of the joint venture by falllng to ygﬁgp,férlly
refrain from foreclosure as agreed; Al
RTUE
5) violation of the Unfair Trade Practices Act by bﬁqaﬂhmg the oral
agreement, W
’ 'll ‘i)
6) breach of two subsequent oral contraft%)tba;’)ufchase DAV’s interest
in the joint venture. '
)r

PLN

Id. at 517. N ‘"'")

A '
i)

The Court, in a decision thg‘t 1;1’ né}ver been overruled held that all but the sixth

)
m’
counterclaim on this list was compl(ilsb;sy Id. at 518. The logical relationship that each of those

v { /
counterclaims had to the plau\lq%f’!s foreclosure claim was that each counterclaim arose out of the

parties’ relationship thgt‘lwkﬂ the subJect of the foreclosure claim, dealt with the manner in which
of
the loan was adr{mlrli:sterc::i or both. 1d.
In ggl:g)';,lﬂa, First Bank v. BADD, L.L.C., our Supreme Court, citing the rule that a
counteﬂf)il;irril is compulsory if it has a “logical relationship” to the transaction or occurrence subject
/

of %HE'opposmg party’s claim, held that a counterclaim is compulsory in a foreclosure action if it

arises out of the execution of the documents that form the basis of the plaintiff’s claim. 414 S.C.
289, 295, 296, 778 S.E.2d:106, 109, 110 (2015). The Court emphasized that “the ‘transaction or

occurrence’ for the purpose of determining the compulsory character of [the] counterclaim is the

13
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execution” of those documents. Id. at 296. The Court there found that the counterclaims were not
compulsory where they assumed the enforceability of the guaranty agreements subject of the
plaintiff’s claim and were based on events that occurred years after the execution of the guaranty
documents. Id. The Court stated that the claims did “not arise out olf the underlying transaction

or occurrence because [they do] not affect the execution or enforceability of the %fwar"anty
\‘ (mf
W

agreements.” Id. w

PILLH

l( Yy
Only one reported case since BADD has discussed that decision i in the kipntéxt of whether
Ay,
a counterclaim is compulsory. In S.C. Community Bank v. Salon Proz, L.UQ 020 S.C. 89, 97, 800

A (lnl)

S.E.2d 488, 492 (2017), the Court of Appeals determined a cla,qhﬂ’ﬂ)r violation of the South
o i )

i lh)
Carolina Unfair Trade Practices Act, S.C. Code Ann. § 39-5-4{‘{)”?1‘ seq., was compulsory, relying

{{lh} "
/({;’(3 \‘,
For example, the UTPA claim 1s. an abtion at law seeking treble
damages. The substance of Sald s UTPA claim alleges Bank
“engaged in a pattern of rﬂné ing upon promises to modify or
otherwise restructure lqan@,’l?clmdmg, but [not] limited to, the loan
subject of this case.’® his allegation true, it could affect the
loan’s enforceabili y E}_ BADD, 414 S.C. at 296, 778 S.E.2d at
109 (holding aixdqq 11 blalm was permissive when its allegations, if
true, would Y have rendered the guaranty agreements
unenforcea herefore we find the UTPA claim was both legal
and co e’xﬂ@@?y See N.C. Fed. Say. & Loan Ass’n v. DAV Corp.,
298 S.C\¥ {4,518-19, 381 S.E.2d 903, 904-05 (1989) (holding a
coumel;clalm alleging violation of the UTPA by breach of an oral
gr‘épment was both legal and compulsory).

on BADD as authority.

l])

Salon Pfg%? 1426 S.C. at 97.
y,

(} beutsche Bank contends that a counterclaim for foreclosure, if it had been brought by
|h

Deutsche Bank in the Bailey v. Novastar case, would not have necessarily barred the enforcement

of Bailey and Owens’ rights under S.C. Code Ann. § 37-10-105(C) and thus argues that foreclosure

was not a compulsory counterclaim. Deutsche Bank also argues that proof of its foreclosure claim

14
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involves elements distinct from those that were necessary for success on Bailey and Owens’ claim
seeking relief under S.C. Code Ann. § 37-10-105(C). It seems that Deutsche Bank is arguing that
the test for whether a counterclaim is compulsory is that, to be so, success on the counterclaim
must necessarily always bar success on the plaintiff’s claim or that an element or elements of the

(]
counterclaim must exactly mirror those of the plaintiff’s claim. This is too narrow a readmgr(i{f)the
l‘ 3gf
\
compulsory counterclaim rule. ',{_; et
-

lll‘
Instructive in this regard is the Court of Appeals’ summary of vx{hat'j m}l‘sy be shown in
i ¥

A
mortgage foreclosure actions: oy \,,,:
2 llu’
Gererally, the party seeking foreclosure has J,];ie’"burden of
- establishing the existence of the debt and the mo;{ dr°s default on
tbat debt. Once the debt and default have b{;eri established, the
mortgagor has the burden of estabhshlng d fe'mse to foreclosure
such as lack of consideration, paymen:tg’o (Slcbord and satisfaction.
l‘ ‘
U.S. Bank. Natl. Assn. v. Bell, 385 S.C. 364, 684 é’E 2d 199, 205 (Ct. App. 2009) (footnote

‘l ’hgll,

omitted). "-:.}

2"

One of the remedies provided pﬁhk?i‘S C. Code Ann. § 37-10-105(C) is for a court to “refuse

to enforce the agreement[] '| ,“ﬁ Q’ﬁ*the outcomes within the scope of what Balley and Owens
pled in Bailey v. Nova,star waslthelr establishment of a complete defense to a counterclaim for
foreclosure: refusal/ to eiglflx;rlc’:’e the note and mortgage. See id. That Bailey and Owens could have
received a Judgnfxleh‘;;n the earlier case that would have constituted a complete defense to Deutsche

( V4

Bank’s fo {f;klosure claim indicates that these claims have a compulsory relationship to one another.

/,uql l‘l

(‘ )Case law provides further support in this area and indicates that the compulsory

'Ia-'/

counterclaim rule is not as narrow as Deutsche Bank contends. In Jaynes v. County of Fairfield,

the Jaynes were defendants in an earlier road-closing action brought by Fairfield County that

concerned, inter alia, whether a road was public property — a case that Fairfield County lost. 303

15
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S.C. at 435-36, 438 & n. 1. The Court of Appeals held that the Jaynes’ later inverse condemnation
action against the county about that road was barred by res judicata, since the claims were about
the same road and bore a logical relationship to one another. Id. The claims did not have elements

that mirrored one another; rather, they arose out of a common matter: the road and who owned it.
Y

4!;- ‘1)4

1171

Id. '
2. k\ll‘{
In First-Citizens Bank & Trust Co. v. Hucks, a case in which the compulsoryle“r pa?’mlsswe

" qtl ‘3’

nature of a counterclaim was put in issue by a jury demand on the counterclaim, ( e Aupreme Court
Ay
N

did not examine whether the plaintiff’s and the defendants’ claims had,@‘{;y,ﬁhlrrormg elements;

SN \ul
rather, the Court’s analysis was as follows: ,.ql'f:fl
b

In the instant case, the trustee’s equity action s!{ )sla declaration of
rights arising in the administration of a trust( ’f*l’x;e ngal counterclaim
alleges that the trustee has breached 1:3 éqnffactual agreement and
fiduciary duty. We find that there i 1s oglcal relationship between
the counterclaim and the claim, Plfence the counterclaim is
compulsory, and appellants é}*e“({ﬁtltled to a jury trial on their
counterclaim. “"'5\

tl,

305 S.C. 296, 298, 408 S.E.2d 222 ‘Q‘Zbl(,llggl) Again, the claims arose out of a common matter
W
"

or set of transactions: the tru;t‘éi’ecj 115 ‘Administration.

The purpose of jl;le comﬂulsory counterclaim rule is “to prevent mu1t1p11c1ty of actions and
\ /
to achieve resolution in f;:slllngle lawsuit of all disputes arising out of common matters.” Beach
Co., 351 S. C'l?d“éﬁjl:':ll}f the scope of what is a compulsory counterclaim were instead limited to a
countercllqtpg J[hat mirrors one or more of the elements of the plaintiff’s claim, Jaynes and Hucks
sy,

cohld n&ot have been decided in the way that they were.

llu

Deutsche Bank’s position is also inconsistent with the results in DAV Corp. and Salon Proz

and inconsistent with the analysis in those cases and BADD.

16



The Supreme Court in DAV Corp. found claims to be compulsory that had less to do with
the execution of and enforceability of the subject note and mortgage than Bailey and Owens’

claims in the Bailey v. Novastar action did. 298 S.C. at 517-19. The Court in BADD used an

analysis that reckons a counterclaim to be compulsory as “aris[ing] out of the underlying
v

A
transaction or occurrence” where it either “affect[s] the execution or enforceability of the % \nty
!t‘ usf
Y,
agreements.” 414 S.C. at 296 (emphasis added) This is consistent with generq{ hzs: fudlcata
"“ "r
principles. The decision in Salon Proz held a counterclaim was compulsor?' wﬂq:tre it could affect

the loan’s enforceability.” 420 S.C. at 97 (emphasis added). None of th)eéq d\ecmons nor any of

s ‘lu’
which this court is aware, have held that, to be compulsory, a coum(et"‘)alm must necessarily and

always bar the plaintiff’s claim if successful. Neither are theﬂe elny South Carolina decision that
ay Ny
{ W

hold that there must be mirroring elements among thaci dhrx "for a counterclaim to be compulsory.

What may be gleaned from the jurisprudence i 1n‘ this a}’ea is that there are at least two recognized
‘\\ nl") .

ways a counterclaim may be compulsory. Jf, gllcounterclalm arises out of the same set of facts as

:l) )
the plaintiff’s claim, it is compulsory 'fﬁ§\¥éce§s on a counterclaim could affect the enforceability

of the plaintiff’s claim, it is cFﬁﬁQTl(ﬁdfy

Deutsche Bank(,sz fi)reclo‘sure claim was both of those things with regard to the Bailey v.
t nml’
Novastar case. Ina typlhaf mortgage foreclosure case, like this one, the subject documents are the

‘Ill"

note and mortgage Niie execution of which must be proven for the foreclosure plaintiff to win. The

factual ocf;hrrences at the heart of the Bailey v. Novastar case 1ncluded the circumstances
uu “!“

suﬁrou ing the execution of the note and mortgage document — the closing, as Deutsche Bank
lh
itself noted in that case. Further, success by Bailey and Owens on their claim sounding under S.C.

Code Ann. § 37-10-105(C) could have résulted in the note and mortgage being declared

unenforceable — something that would have been utterly incompatible with success by Deutsche

17 ~
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Bank on a counterclaim for foreclosure, as that would have determined that the note and mortgage

were enforceable.
In the case of Inre: Bobo, C/A No. 07-01120-HB *5, *13-14 (Bankr. S.C. 2008), the United

States Bankruptcy Court for South Carolina held that the following claims bore a compulsory

l
claim relationship to one another: on the one hand, a claim for a Truth-in-Lending Aet \{191 ion
h s
and for violation of the attorney preference statute coupled with unconscmnablhty A étnsgught to
‘l(l “‘)
“reform the financing” and “void the mortgage” and, on the other hand th‘a! opposing party’s
l

mortgage foreclosure claim. The unappealed final judgment in the }ﬂrgyﬁ’ously brought and

o \xlt
concluded foreclosure action thus barred the TILA and attorney ppeféi’énce claims as res judicata

$7ty llx
in the later adversary proceeding brought or those clalms sﬁnce they were not asserted as
( l l‘

{9
counterclaims in the foreclosure action. Id. at *12- 1411‘ { e’

l] ‘
The court does not see why a different rg:sult vVould obtain simply because the roles here
Q, ll'l}

are reversed, i.e., Bailey and Owens’ attome% preference violation and unconscionability claim

»l»

were brought and resulted in an unagpég’ EH ﬁnal judgment first, before Deutsche Bank asserted

its foreclosure claim in a selc‘{aﬁ ?cmon’ The principle is the same, and the logical relationship
between the claims is thq spme‘ ]See id. “General rules govemlng the conclusiveness of judgments
and decrees ord1nar11y :f;m ; ‘ > to mortgage foreclosures, S9A C.J.S. Mortgages § 1051 (2009), and
the court is ﬁ}i\/@l{é‘;"g}“ no case law in South Carolina indicating an exception for mortgage
foreclos?‘aig; i;lalms in the res judicata context.

(i A in:ieed, a South Carolina case from 1930 — 55 years before the adoption of the Rules of

lll;”

Civil Procedure — held that the holder of a mortgage was bound in a later foreclosure action by the

result of an earlier action that had been brought by someone who was now a defendant in the

18
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:!‘l'

foreclosure action, with the Supreme Court holding that the foreclosure plaintiff could not
foreclose against that defendant’s interest and observing as follows:

On or about March 5, 1919, M. De Veaux Moore brought an action

against William W. Arthur, Anne Moore Arthur, et al., in the court

of common pleas for Sumter county, for the purpose of setting aside

his deed to Mrs. Arthur, on the ground, among others, that it was i

procured through a conspiracy to deprive him of his property. The (‘!' ‘l)

Palmetto National Bank was made a party to this action and filed an "\\ e

answer. On trial, the bank did not attempt to prove the allegations of lm,

its answer, or to establish in any way the validity of its mortga a'é!x L%

against the claims of the plaintiff Moore; but, on the contrarai}ts

counsel entered into an agreement with plaintiff's counsel )tl]at the

court’s decree should be binding on the bank. The case g Eg,t,ﬂated

in a decree dated January 3, 1921, by which the deed w&g,@anceled

and set aside, and in which no reference was mad.e“ﬁb)the bank's

mortgage. There was no appeal. sy e
'l

Subsequently, the Palmetto National Bank ssign‘;d and transferred

the mortgage to the Columbia N 'Bank which in 1927

commenced the present action for” 1 foreclosure M. De Veaux

Moore was made a party defendant andz’ﬁled an answer alleging his

ownership of a life estate in thé\lan&)and his possession thereof.

o)
{l() llll\)
“l‘ ‘IH) 1

Regardless of any a,g;eément which may have been entered into by
counsel for the B! (}t’lth counsel for M. De Veaux Moore that the
decree in that QQSe}should be binding on the bank, the question of
the validity,of e bank’s mortgage, in so far as it affects the life
interest ‘ofi jore, was settled by that case. In the present case the
plaintiff Stdnds in the shoes of its assignor, the Palmetto National
Barﬂqgnand the same issue is now involved between it and the
nkefé}xdant Moore. As the decree in the former case adjudicated this
(‘f 1ﬁshe the matter is res judicata and cannot again be 11t1gated in the
,(‘“\ present case.
- "l "‘l\

Cdluml&ha Natl. Bank of Columbia v. Arthur, 151 S.E. 274, 275, 276 (S.C. 1930) As far as this

My,

\

court can tell from South Carolina case law, there is not, and never has been, a res judicata

exception for mortgage foreclosure claims. See id.; 59A C.J.S. Mortgages § 1051.

19 :
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In the 2011 case of Judy v. Judy, our Supreme Court reiterated the conceptual framework
of the earlier Plum Creek decision:
Res judicata bars subsequent actions by the same parties when the

claims arise out of the same transaction or occurrence that was the
subject of a prior action between those parties. Under the doctrine

of res judicata, a litigant is barred from raising any issues which i
were adjudicated in the former suit and any issues which might have A (jP ;‘y
been raised in the former suit. ()l\‘l‘;u‘
) ; ‘]!I/
711 1
Judy, 712 S.E.2d at 414 (quoting Plum Creek, 334 S.C. at 34). / “{ {:)r'

ll], ’
“Under the doctrine of res judicata, a litigant is barred from raisin apy issues which were

I' » ‘!j!

adjudicated in the former suit and any issues which might have been rm&g@hn the former suit.” Id.

(grm
al( ! )

A litigant’s claim is barred even when he “is ‘prepared in thé{ §e&hond action (1) [tJo present
‘l
evidence or grounds or theories of the case not presented 1mfhe'5}1l kit action or (2) [t]o seek remedies
LYY
ll‘
or forms of relief not demanded in the first action.” ’{*ly‘ C3
]:

County, 401 S.C. 377, 386, 737 S.E.2d 502, (50‘7"(Et App. 2013) (emphasis in original; quoting

sy

Restatement (Second) of Judgments §'25((‘1?82)& Supp. 2012)).

Pub. Interest Foundation v. Greenville

Parties cannot, simply by “oh,aﬁglng their relative positions of plaintiff and defendant”
a second case, Broom, supra éng’b‘"avmd the effect of an earlier final judgment in a case arising
out of the same transaétf!ma ,8r occurrence. Contrary to Deutsche Bank’s argument, the scope of
res judicata doe§ r‘rotlf;lepend on the elements of the specific claims that were brought in the first
W
suit; rather, lt;ée;)én)ds upon the transaction or transactions the first suit was about. When it applies,
res J«&@kié‘dﬁg covers all rights and remedies “with respect to all or part of the transaction, or series

of Chntrected transactions, out of which the action arose.” 1d. at 388 (emphasis in original; quoting

Restatement (Second) of Judgments § 24).

Deutsche Bank’s foreclosure claim was a compulsory counterclaim in the Bailey v.

Novastar case. At the time it served its answer in that case, Deutsche Bank had that same claim,

20
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based on the same default (maturity of the note), against the same two people, Bailey and Owens,
who had sued it in that case about the execution of the same note and mortgage and were seeking
relief that could have rendered the note and mortgage unenforceable. As the foreclosure claim

- was an unraised, compulsory counterclaim in the Bailey v. Novastar action, it is now barred by res

judicata. Crestwood Golf Club, 328 S.C. at 217; Sub-Zero Freezer, 308 S.C. at 190- 9L"%(§Q h
h‘ !
Co., 351 S.C. at 62; Jaynes, 303 S.C. at 438 & n. 1. £ -
Ty Ny
APPLICATION OF RES JUDICATA HERE DOES NOT OFFEND PI§BLI POLICY
l“‘
Deutsche Bank argues, in the alternative to its main argument a%a,rhﬁ;,}’es judicata, that the

‘llt
court should not apply res judicata here for public policy reasons. ,J]Wé hpplication of res judicata

8 h)'
a “may be precluded where unfairness or injustice results, or,!éuphc policy requires it.” Mr. T v.
lll‘
l

4 :
Ms. T, 378 S.C. 127, 138, 662 S.E.2d 413, 419 (Ct A P‘Q‘({)@S) Noting the Administrative Order
l‘ G
and federal regulations cited above, Deutsch(e Baﬁk argues that applying the compulsory
l\ |l"}
counterclaim to mortgage foreclosures woukq Fncourage mortgagees to bring foreclosure actions
'!’ '
and would undermine the policy er}céa,}r’é’émg the resolution by agreement of mortgage loan
i ,S
defaults. N *{
"x Y
While this aspegt of pulg'llc policy is indeed important, the public interest in foreclosure
"llnx f
intervention and the pub‘htd interest in finality of litigation served by res judicata are not necessarily
(1!’";

in conflict. By ethpTylng with the Administrative Order at the same time as it asserted foreclosure

asa counte(rsglalm in the Bailey v. Novastar case, Deutsche Bank could have both served the interest
ql "l;\

ﬂhrym to avoid the property’s foreclosure sale and held on to its foreclosure claim.
T
The Administrative Order does not require delay in asserting a foreclosure claim; rather, it

requires the service on a mortgagor defendant of a notice of right to foreclosure intervention at the

same time as the pleading asserting the foreclosure cause of action is served. In re: Mortgage
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Foreclosures, 396 S.C. at 212. The Administrative Order then provides that no “foreclosure
hearing[,]” i.e., final hearing on the foreclosure cause of action may be held until the mortgagee’s
attorney certifies the following to the court:

(a) that the Mortgagor has been served with a notice of the Mortgagor’s

right to foreclosure intervention for the purpose of seeking a o
resolution of the foreclosure action by loan modification or other n Yy
means of loss mitigation; Ay bt

v ‘lu"’
. A

(b) that the Mortgagee, or its designated agent, has received eiﬁalj)‘

examined all documents and records required to be submitted by ithe,
o ey eqs . Ny Liid
Mortgagor to evaluate eligibility for foreclosure 1ntervent10}igl‘ ’
' - Nyt !
S Ny

(c) that the Mortgagor has been afforded a full and fair gpﬁﬁ‘r;ﬂumty to
submit any other information or data pertaining to E‘:l‘\fflortgagor’s
loan or personal circumstances for consideratior}l#x't, e Mortgagee;

- A
253 Ry .

(d) that after completion of the foreclosure ’i,qte?yelhtlon process, the
Mortgagor does not qualify for loan ‘i‘ﬁ'{qé’ﬁon or other means of
loss mitigation, in accordance " any standards, rules or
guidelines applicable to the mortgage loﬂh, and the parties have been
unable to reach any other ag}‘eéﬁﬁ:éht concerning the foreclosure

process; and, -'fn:}\
ll;~

Yy

(e) that notice of the deni:ll‘ :,l’c‘.émlmodiﬁcation or other means of loss
mitigation has been(_,sqir{}ed on the Mortgagor by mailing such notice
to all known add S6s"of the Mortgagor; provided, that such notice
shall also stz'{téq ,a,t‘ the Mortgagor has 30 days from the date of
mailing of potic "of denial of relief to file and serve an answer or
other re'é{j’o s¢ to the Mortgagee’s summons and complaint.

i

vt

A '“!l!r""
p (i?.ltf‘ Wvithin thirty days after having been served with notice of the
’,(‘,l}\ Mortgagor’s rights, the Mortgagor has failed, refused, or voluntarily
,,--q"“'n'\ elected not to participate in any foreclosure intervention process, the
) Mortgagee, through its attorney, shall certify that fact to the Court,

L :
s and the foreclosure action may proceed.

Id. at 212-13. The process under the Administrative Order uses the pending foreclosure claim as

a vehicle to facilitate negotiated resolution of mortgage loan defaults through foreclosure
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intervention. Id. It does not require a mortgagee to exhaust foreclosure intervention efforts before
commencing its mortgage foreclosure claim. Id.

Accordingly, Deutsche Bank could have served the public policy of foreclosure
intervention — and complied with the Administrative Order — by serving an answer and

counterclaim asserting its foreclosure claim in the Bailey v. Novastar action and conc(upréhtly
‘lxl’

serving a notice of right to foreclosure intervention, then letting the ensumg’ [preclosure
:(I‘l l
intervention process play out however it did. Id. If the foreclosure 1nterv(§ﬂtlo’1 process had
¥ }l
Yy
resolved the foreclosure intervention claim, then the claim would have bgépﬂphded by agreement;

1 ‘l 1f
if not Deutuche Bank would have retained that claim and its rlght 19 'Pfﬂéate it. See id.

y1y llxv
The court does not see an imperative to depart from est\abﬁlshed doctrine and create a new
- I‘],

res judicata exception, never before recognized in So;irtl{ éérolma where existing law under the

[
Administrative Order provides a vehicle that woyld ser‘Ve the aim of avoiding the loss of property

‘t‘ ,:t!}

to foreclosure without compromising the lafw\of compulsory counterclaims. Public policy does
not, therefore, require that the court rieii;\s'é"go apply the rules of res judicata to Deutsche Bank’s

foreclosure claim in this actio {r“ﬁ \fﬁH that Deutsche Bank could have asserted the claim in Bailey
‘g 31
v. Novastar and served. !thf pughc policy of foreclosure intervention, Deutsche Bank’s “policy
)
mpf
considerations do ot awtrride the interest in bringing an end to litigation” and preventing
\1!"

multiplicity of aﬁﬁods an end that is served by res judicata and Rule 13(a). Nelson, 362 S.C. at

gt

1‘ “"‘}
7. el

’"ll‘t 'lln

OPERATION AND EFFECT OF RES JUDICATA

‘llll

The parties agree that there is a justiciable controversy between them about whether
Deutsche Bank’s mortgage continues to encumber the subject property. Whether it does so turns

on the effect of res judicata on the mortgage.
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Res judicata has roots in, and is no longer distinct in South Carolina from, the doctrine of

bar and merger. 7 S.C. Jur. Estoppel and Waiver § 29 (1991). Historically, when applicable, the

doctrine of bar and merger “per se destroyed the right of action and barred its prosecution
absolutely[.]” Id. atn. 1. Bar and merger discharged a legal right absolutely, through “a discharge

by judgment; . . . involving the doctrines of merger and res judicata.” McGuire, s supra, at 2’7’2) ‘;r
l\ Yogd

A look at historic definitions helps us discern the effect of res Judrcata as ‘ﬁ haa: A law
11“ "

dictionary from 1912 ‘gives one of the definitions of bar — and the only onéhg‘pp icable in this
i

context — as “[a] perpetual destruction of the action of the plaintiff.” ,‘,W;}l&’er A. Shumaker &

1\ \l"

George Foster Longsdorf The Cyclopedic Law Dictionary 87, &‘Clﬁcago 1912). The same

ll l‘lr'
dictionary gives on= of the definitions of discharge, und: ithe subheading “Of Debt or
#* Ty ‘l
i !

Obligation[,]” as “[fJull and final release from andq ehgsuﬁatlon of the obligation in whatever

manner[.]” Id. at 284. It gives a definition of extzngrlzshment as “[t]he destruction of a right or
, 1, mﬂ)

contract” and states that “[a]n extrngurshme,rré}may be by matter of fact and by matter of lawl[,]”

l‘ ’

noting “[t]here are numerous cases thre 'fhe clalm is extinguished by operation of law.” Id. at
350. In the context of these teﬁgﬁ’uabphcablhty to the instant case, it is apparent that the words

bar, extinguish, and d;qc{zarge} have significant overlap in definition and express a common
‘xl!r 1t
historical concept. | !
(,nn,
As a bany rés Judlcata discharges and extinguishes rights — which can include the mortgage

I(’

rrghts of a};hor’[gagee and the note rights of a note-owner. See Columbia Natl. Bank, 151 S.E. at

'll|;

27[? 5 C.J.S. Mortgages § 1051. A look at legal commentaries, juxtaposed to the historical

Ih

understanding discussed above, illustrates this.
While it has been laid down as a general rule that nothing will

discharge a mortgage but payment of the debt secured or the release
of the security by the mortgagee, it is perhaps more accurate to say

24




that the lien of a mortgage continues until the debt is paid or the lien
extinguished by release or operation of the law.

59 C.J.S. Mortgages § 564 (2009).
The scope of what rights res judicata will extinguish will always depend upon case-specific

factors. Here, the note subject of the mortgage had matured at the time of Deutsche Bank’s apswer
5%y ‘l s
in the earlier action, and that is the ultimate and final default under the note and mort (m‘) The
Nyl

effect of the cla1m arising from that default being barred by res judicata is to ihsdl\ft’ge Deutsche

Bank’s rights in the note and mortgage, as it neither has nor can have an;'ﬂxgther right to enforce

LS Y
g 11T 74
the mortgage. “The rule that anything which operates to extinguish thé (@bt necessarily operates

m"

to discharge the mortgage is generally regarded as prevallmg (ﬁS )Am.Jur.2d Mortgages § 360

(2009). Deutsche Bank’s rights in the note debt owed or dl(le é;; l'ci)result of the maturity of the note
T
1‘1

have been discharged. That is all of the debt. The rftq): is’ gone and the mortgage is gone with it.

Accordingly, Bailey and Owens are énﬂt’léki to prevail on their claim for a declaratory

l‘l'”

judgment that Deutsche Bank’s mortgagef ﬂqes Jot encumber the subject property.
l“ Yt
S.C. (}Q)DEANN §§ 29-3-310 & -320
!I "' h
Bailey and Owens al’g(l}e kihat the mortgage subject of this case has been satisfied by

operation of law, the 6?6})atlon of Rule 13(a), SCRCP. Deutsche Bank argues that, even if its

vy
foreclosure claim 1ls:ba;rre]d by res judicata, that does not mean that the mortgage has been satlsﬁed
Deutsche Baqk';a‘ké.s the position that the mortgage has not been satisfied because the note has not
bee,n R i'dn'zlmd it has not accepted an agreed-upon substitute for full payment.
h"‘ "Bailey and Owens argue that payment and satisfaction are not synonymous. The court
agrees that pay and satisfy do not mean exactly the same thing. While payment is a kind of

satisfaction, satisfaction is not limited to payment. Some dictionary definitions of these words

illustrate that these concepts overlap but are not fully congruent: in the fifth edition of Black’s Law
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Dictionary, a definition of “pay” is given as “to discharge a debt by tender of payment due”;

however, the definition of “satisfy,” while including payment, also includes “to answer or

discharge” and “to extinguish[.]” Black’s Law Dictionary 1016, 1205 (5" ed.1979). Webster’s

New Universal Unabridged Dictionary 1705 (New York 2d ed. 2003) gives both “to pay (a

creditor)” and “to discharge fully (a debt, obligation, etc.)” among several definitions of o\’«mrd
!l‘ (Iu‘

satisfy. The 2014 edition of Black’s Law Dictionary provides the following deﬁnltlff‘nhn
"‘ll l,,
satisfaction »n. (14¢) 1. The giving of something with the 1ntenfi9n p
express or implied, that it is to extinguish some existing’ lﬁ al or
moral obligation. ¢ Satisfaction differs from performance %!se it
is always something given as a substitute for or eq‘m}ghlent of
something else, while performance is the identical, ;ﬁiﬂﬁ promised
to be done. — Also termed satisfaction of debt. 2 "f,be)‘fulﬁllment of
an obligation; esp., the payment in full of a 4 bﬁ See accord and
satisfaction. — satisfy, vb. t{."‘ ‘l)
“Satisfaction closely resembl,e& p' ofmance. Both depend
upon presumed intention to” y ut an obligation, but in
satisfaction the thing done.is sdiething different from the
thing agreed to be" ddhé whereas in performance
the identical act w}ush\ the party contracted to do is
considered to have Peen Hone. The cases on satisfaction are
usually groupe h\t}ﬂe‘r four heads, namely, (i) satisfaction of
debts by le a,elgs, (ii) satisfaction of legacies by legacies;
(iii) Satflgfm{ (or ademption) of legacies by portions; and
(1v) satt ion of portion-debts by legacies, or by portions.
tly, however, only the first and last of these heads are
gl?yrbases of satisfaction; for satisfaction presupposes an
hgatlon which, of course, does not exist in the case of a
*mu,legacy in the will of a living person.” R.E. Megarry, Srell's
l’ ) Principles of Equity 22627 (23d ed. 1947).
4% & '3‘. Katisfaction piece. 4. Wills & estates. The payment by a testator,
Y c‘iurmg the testator's lifetime, of a legacy provided for in a
,"“‘ll‘"‘“ will; advancement (1). Cf. ademption. 5. Wills & estates. A
testamentary gift intended to satisfy a debt owed by the testator to a
creditor. 6. Int'l law. In the law of state responsibility, a form of
nonpecuniary reparation intended to repair immaterial damages, as
opposed to material ones, caused by an internationally wrongful act.
“It is well established that immaterial damages caused to a
State may be repaired by symbolic forms of satisfaction.
They mostly correspond to the offences against the ‘honour’
of a State. In such cases, the most common forms of

i‘lln»'j
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Sf;'T

satisfaction are formal apologies, made in written form or
orally, by high ranking officials or the head of State.”
Cristina Hoss, “Satisfaction,” in 9 The Max Planck
Encyclopedia of Public International Law 25, 27 (Riidiger
Wolfrum ed., 2012).

Black’s Law Dictionary (10th ed. 2014).
l ?
Pomeroy’s Equity Jurisprudence states that “[s]atisfaction may be defined, 1{1 a(g{a}(‘}@ral
l‘ 11T
manner, to be the donation of a thing, with the intention, either expressed or 1mpllqd‘l theif it is to
¢ lll ‘,

be taken either wholly or in part in extinguishment, by way of substltutlonl of ; mne’ prior claim in

favor of the donee.” II Pomeroy’s Equity Jurisprudence Certain Distin,c,/:}i yg}l’)octrines of Equity

/\ h]’}
Jurisprudence § 527. PN
11y llll’
Satisfaction appears to embrace a number of things wﬁ{[lh‘in its meaning. In other words,
, ‘.ll. i B
)-

{
and as the parties appear to agree, payment will almpa} éE{talnly constitute satisfaction under any
\‘(
circumstances, but satisfaction may be accompll(shed 1'n ways other than by payment. Certainly,
ll [ll)

satisfaction includes “the discharge of an Qb,],lgatlon by paying a party what is due to him or the
}
performance of a substituted obhgatllom 1‘1‘1"return for the discharge of the original obligation.”

Ecclesiastes Prod. Mmlstrles‘i\:; @,_tpdrz:el Assocs., LLC, 374 S.C. 483, 496, 649 S.E.2d 494, 501

(Ct. App. 2007) (interna] qjuotatifons omitted). Payment however, is just the most common form
t)

of satisfaction, not the {;!;ﬁll;/‘ one. Satisfaction necessarily embraces discharge that occurs for

reasons other .t]h{:‘n (;I)'&‘ilyl’ment

hﬁgﬁ saﬁsfactlon under S.C. Code Ann. §§ 29-3-310 and -320 embraces things other than
'll "ll

orqz pgyment appears to have been expressly contemplated by the General Assembly in the
L1134

- drafting of those statutes:

Any holder of record of a mortgage who has received full payment
or satisfaction or to whom a legal tender has been made of his debts,
damages, costs, and charges secured by mortgage of real estate shall,
at the request by certified mail or other form of delivery with a proof
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of delivery of the mortgagor or of his legal representative or any
other person being a creditor of the debtor or a purchaser under him
or having an interest in any estate bound by the mortgage and on
tender of the fees of office for entering satisfaction, within three
months after the certified mail, or other form of delivery, with a
proof of delivery, request is made, enter satisfaction in the proper
office on the mortgage which shall forever thereafter discharge and
satisfy the mortgage. i;’
' ,z’) ‘)"
S.C. Code Ann. § 29-3-310 (emphasis added). !q‘(‘mf)
’ ‘Iu’
Any holder of record of a mortgage having received such pay ni“l ‘)r
satisfaction, or tender as aforesaid who shall not, by himself gkl}gls,}
attorney, within three months after such certified mail, or ot L form
of delivery, with a proof of delivery, request and tender,p ﬁelés of
office, repair to the proper office and enter satisfaction ag gforesaid
shal: forfeit and pay to the person aggrieved a sum, Of “imoney not
exceeding one-half of the amount of the del?t(hgebured by the
mortgage, or twenty-five thousand dollars, wh{cﬁ}:ver is less, plus
actual damages, costs, and attorney’s fees (m é)dlscretlon of the
court, to be recovered by action .i ‘hpy court of competent
jurisdiction within the State. And oﬁl;}i dgr’nent being rendered for
the plaintiff in any such action,,.the ﬁremdmg judge shall order
satisfaction to be entered on thé‘ J{iﬁgment or mortgage aforesaid by
the clerk, register, or other pﬂgp r officer whose duty it shall be, on
receiving such order t? I;ecgrd it and to enter satisfaction
accordingly. N ll‘l‘"'
Notw1thstand1 g* R} hntatlons under Sections 37-2-202 and 37-3-
202, the holdehg g'zcord of the mortgage may charge a reasonable
fee at th,e,tgme of the satisfaction not to exceed twenty-five dollars
to cove&‘lfﬁh stost of processing and recording the satisfaction or
cancellatﬁmﬂ If the mortgagor or his legal representative instructs
the (holder of record of the mortgage that the mortgagor will be
X s;'}mnmble for filing the satisfaction, the holder of the mortgage
({ s‘hdll mail or deliver the satisfied mortgage to the mortgagor or his
(‘{‘ \ "{egal representative with no satisfaction fee charged.
sy fay,
s@ cé)de Ann. § 29-3-320 (emphasis added).

By listing both payment and satisfaction in these statutes, the General Assembly thereby
provided for these statutes to apply when a mortgage has been satisfied by means other than

payment. “A statute should be so construed that no word, clause, sentence, provision or part shall
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be rendered surplusage, or superfluous.” In re: Decker, 322 S.C. 215, 219, 471 S.E.2d 462, 463
(1995). “Our courts are constrained to avoid a statutory construction that would have the effect of

reading a provision out of a statute.” Protection & Advocacy for People with Disabilities, Inc. v.

Buscemi, 417 S.C. 267, 274, 789 S.E.2d 756, 760 (Ct. App. 2016).

Having determined that satisfaction is a concept broader than, but still embracm% n q‘mﬁ‘z\mt

the question in the instant case then becomes whether what has occurred here is ?(m gc,;g within
“Hy Y,

the statutory use of the word satisfaction. Deutsche Bank pointed out at ar‘gm{lﬁ ‘ n’this motion

that knowledge of the understood meaning of the word satisfaction at the,tfmé‘fhe original version

A (lu’
of these statutes was enacted in 1817 may assist in determmmg yg‘h'éﬂler satisfaction under the

|h:

statutes embraces a mortgage discharged by operation of l"wl ifhé language of the statutes has not
™M

(],
changed much since then. Deutsche Bank’s counsel¥ prv’ld’ed the court with the definition of

satisfaction from Richard Burn & John Burn, A£New !an Dictionary 316 (London 1792), which
l‘ ”ll,

‘|

is given as follows: ,i,"}

SATISFACTION, 1s“tpél N‘i’ng of recompense for an injury done;
or the payment of é‘y due on bond, Judgment or other security.
A sum given 1{x't g tés)c'ator s life-time, is a satisfaction for the same
sum left in his Y 115 And it is a rule generally, that a legacy in a will

greater, Q.I ﬂs greét as the debt, shall be taken to be a satisfaction for
that debﬁu‘ miss
h'

That deﬁmtwr; certainly includes payment, but it also seems to focus largely on the word’s
£y
Ay Y

4y
use as legak J’ar%o'n The definition of satisfaction given in the 1912 Cyclopedic Law Dictionary

i
sug.yla;{ sspeaks to the word’s usage by lawyers as a noun referring to a physical thing, rather than
to !1"%1*&"[6 of being satisfied:

SATISFACTION (Lat. satis, enough, facio, to do, to make). In
practice. An entry made on the record, by which a party in whose
favor a judgment was rendered declares that he has been satisfied
and paid.
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Shumaker, supra at 824,
Our modern English word satisfy comes from the Middle English satisfien, which in turn
derives from the Vulgar Latin satisficare, from the Latin satisfacere, meaning “to do enough.”

http://www.dictionary.com/browse/satisfy?s=t. ~ Interestingly, neither the 1792 nor 1912

a)‘ l),
‘11 ‘lul)

The Cyclopedic Law Dictionary’s definition of discharge, however, 1nc1ude§{“ém,s’atlsfy or
llll

pay[.]” Shumaker, supra at 284. As discussed above, viewed in its hlS'[OI’lCiﬂ‘CQ text, none of

dictionaries provides a definition for satisfy.

which appears to be contradicted by modern law, the effect of the bar of r;:ﬁudﬁ’cata is to discharge,

. lm

to extinguish the thing that might be sued upon. The barring effectlbfjihe judgment does enough

lhr’
to end the barred right or rights, thus satisfying them, albeit n@&::uli the typical way.
Ay

This seems to be consistent with whata statuﬁg dlqse]y related to S.C. Code Ann. § 29-3-
l‘ ‘

310 and -320 indicate is meant. Titled an [ ]lt?,t:natl\)e procedure for rule to show cause against
l) ||Ils

satisfaction[,]” S.C. Code Ann. § 29-3-390, ,w,h}ch appears to have been enacted originally in 1933,
allows the application for an order “di\qfﬂtmg that the mortgage or record of the mortgage be
satisfied and cancelled of r?‘ct’ﬁm‘” (ahgi speaks of its application when “the debt or any other
obligation secured by,a . mc}ltgaoe on real estate has been fully paid, released, satisfied,
discharged. or extmgm;;;:;cli"m when the lien of any mortgage on real estate has been released,
discharged, or ea%‘tﬁ:g:ished[ ] This statute and S.C. Code Ann. § 29-3-310 and -320 are all within
Article 5l (@‘I\éﬂﬁed “Satisfaction and Release”) of Chapter 3 of Tile 29 of the South Carolina Code
offli:al\tv . l\In construing ambiguous terms in statutes, our Supreme Court has stated that “[i]t is

well-settled that statutes dealing with the same subject matter are in pari materia and must be

construed together, it possible, to produce a single, harmonious result.” Grant v. City of Folly

Beach, 346 S.C. 74, 79, 551 S.E.2d 229 (2001). Indeed, harmony in definition among terms in
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statutes dealing with the same subject matter usually trumps disharmonious definitions, even when

they come from dictionaries. See Williams v. Lexington Cnty. Bd. of Zoning Appeals, 413 S.C.

647, 654-55, 776 S.E.2d 749, 753-54 (Ct. App. 2015). Harmony among S.C. Code Ann. § 29-3-
390-and S.C. Code Ann. § 29-3-310 and -320 supports a reading that the latter statutes apply where

a mortgage has been “has been fully paid, released, satisfied, discharged, or extlngulshed[( 5? lS C.
l‘ lll'
‘llif

qqi ‘l}, .
Deutsche Bank argues that a narrower definition of satisfaction i 1s1 re({mre because S C.

Code Ann. § 29-3-390.

Code Ann. § 29-3-310 and -320 are penal statutes, with Deutsche Bank co,rﬁg}ﬂmg that Bailey and

A Kt
Owens argue for a liberal or overly broad definition. It is true th,a;(tﬁése are penal statutes, and

l)ll’
they must be strictly construed. Dykeman v. Wells Fargo Hoﬁ{xf:‘Mortg Inc., 381 S.C. 333, 339-
PEITHN i
ol )

40, 673 S.E.2d 804, 806-07 (2009). That does no? a?]dap 'however that this strict construction

changes the meaning of the word satisfaction w1(1h1n tﬂb statutory scheme as a whole. See Grant,
'l\ ||l")

346 S.C. at 79; Williams, 413 S.C. at 654- 3,5,, B
p
The court concludes that satz;j&@(fﬁh w1th1n the meaning of S.C. Code Ann. § 29-3-310

and -320, embraces the dlsc]iya'r‘gg éﬁ‘the mortgage by operation of law, which extinguishes the
/ ‘l
mortgage. That is what ﬂs hapbened here, as the undisputed facts show. Bailey and Owens are
s

entitled to summary, Jucjgrﬁent in their favor as to Deutsche Bank’s liability to them under S.C.

(.
Code Ann. § 2949"33’8
I,k\fi; \{eacimg of the statute that includes dlscharge by operation of law within the meaning
.t 11
of ‘fa;;s)lfac.'tlon is also consistent with public policy, as “the legislative intent in enacting these
statutes was to provide an incentive for the mortgagee, once it no longer has a monetary interest

in the mortgage loan, to promptly record the extinguishment of the lien.” Kinard, 319 S.C. at 412

(emphasis added). “Once the mortgage has been satisfied and the mortgagor expresses this desire,
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it is incumbent upon the mortgagee ‘to promptly record the extinguishment of the lien.”” Bostic,
650 S:E.2d at 485 (quoting Kinard, 319 S.C. at 412) (emphasis added).

Were the opposite true, people in the position that Bailey and Owens occupy here —rare as
they may be — would have no remedy for the mortgage still being of record, constituting a cloud

on the title, despite its discharge and extinguishment as a matter of law. That is against estﬁbiﬁ‘ﬁhed
il
legal principle. “The boast of the law is that there can be no wrong without a remedxg (Mlesservy
Y
64 S.E. at 754. : y lhn y,

ATTORNEY PREFERENCE VIOLATION COUNTEﬁQli‘AIM

W )
A !
Both Deutsche Bank and Bailey and Owens argue that thg uﬂ}ilsputed fact of the blank
h
attorney preference selection form means that they are entltled‘fp §t1mmary judgment on this claim.
g% ‘)'
Another issue, however, makes whether recelpt,.q?ﬂ‘ hi§ form constituted compliance or
l‘ .

noncompliance with S.C. Code Ann. § 37-10- 2,02 m’lmaterlal to the outcome of the attorney-
‘l ll")

preference violation claim in this case. g}

As the court concludes that the ‘qu’é@losure claim is barred by res judicata and that Bailey
,r
and Owens are entitled to sur?rﬂprﬁlljﬁdgment on that claim, the court must perforce conclude that
the claim for violation Qﬁ ;Pe att%rney preference statute cannot survive the end of the foreclosure
)

tysf
claim. Leaving aside ary bther potential obstacles to success on this counterclaim that may exist,
‘n,ll

the court notes bh‘a't\ﬂiere is normally a three-year statute of 11m1tat10ns under S.C. Code Ann. § 37-
/D
( 4 )

10- 105(A9§, plll't' that limitation “does not bar a debtor from asserting a violation of this chapter in

"y fuy, !

s
anl]actlo}n to collect a debt which was brought more than three years from the date of the occurrence
of the violation as a matter of defense by recoupment or set-off in such action.” Id. As their
counsel acknowledged at a previous hearing, Bailey and Owens’ entitlement to such relief would

come into play only in the event that Deutsche Bank were to prevail on its foreclosure claim. Since
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the foreclosure claim is barred by res judicata and judgment for Deutsche Bank on it cannot occur,
the counterclaim for violation of the attorney preference statute, which could at most have
produced an offset against a judgment in Deutsche Bank’s favor on the foreclosure claim, cannot

survive.

MISCELLANEOUS OTHER MATTERS RAISED BY PARTIES n ¢ 5 )(l),
¥1 tugt
While Deutsche Bank raised an interesting issue about 12 CFR §§ 1024. 39, arid., 02441,

” lll

Al
4 Y
that issue is not present in. thls case, and deciding it would be a purely acadk ;pu;} exercise. As
ay

shown by the Federal Register at 78 FR 10696, 10708, 10842, 10855 (]féh,)m, 2013), the rules

s ll o
under the federal regulations that Deutsche Bank references did not,,%b‘ﬁito effect until January 10,
lln’
2014 — nearly four months after September 26, 2012 Whl(:‘hl(\; 'ivhen Deutsche Bank served its
oy
answer in the Bailey v. Novastar case. The court ma‘w\s‘ nd comment on how a case on similar
l1 ‘

facts might be analyzed if the operative events all;occu'rr while those regulations are in effect.
1\ \m!)

In an attempt to cast doubt on Deutsc;hg §3ank’ s ability to make use of some records attached

t')

¢

to an affidavit submitted with its melpar‘a’ﬁdum concerning these motions, Bailey and Owens put

before the court a consent orq tiaf&@*becember 19,2014, signed by Ocwen Loan Servicing, LL.C

by

Q

(hereinafter “chen”),, whlch 1‘s Deutsche Bank’s servicer for the mortgage loan at issue, and
l“llx uf

entered into with the New York State Department of Financial Services. In that consent order,

(,,x:g

Ocwen Stlpulaﬁé\d“ vamong : other things, that “Ocwen regularly gives borrowers incorrect or

outdated.i f?rmatlon sends borrowers backdated letters, unrehably tracks data for investors, and
(1"‘)

||
hntal}‘xs inaccurate records” and that “Ocwen’s core servicing functlons rely on its inadequate
| FTT4

systems.” Deutsche Bank argued Bailey and Owens’ presentation of this order was untimely under

Rule 56, SCRCP, as it was not served two days before the summary judgment hearing. Since

matters unrelated to those records, the affidavit they were presented with, or the consent order
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offered by Bailey and Owens are dispositive of the issues subject of these motions, the court need
not consider what effect that consent order might otherwise have had. Any issues of fact indicated
by the Ocwen employee affidavit, Ocwen’s records, or that order are not issues of material fact.

Further, the court does not address how this decision might have been different if the
[)

l
iy Wy
(‘!Il ((ln‘f
N ,f
) ,”"‘l{‘:l), H
Accordingly, IT IS THEREFORE HEREBY ORDERED that: (‘h,. /
r; ll

1) Deutsche Bank’s motion for summary judgment on Bailey ar;d(@,ﬁlens counterclaims

subject note had not matured.

CONCLUSION

(‘:!I‘!xl’
ql, e
[£ 31 e
2) Bailey and Owens’ motion for partial summary Jutdgna)ent is granted, as follows:
'y
3y

a. Summary judgment in ‘Bailey and & ehs favor is granted as to Deutsche
y {1 W

is denied;

l .,
Bank’s foreclosure claim; Y

b

‘l‘ f”[ll,

b. Summary judgment 1n,d35111ey and Owens’ favor is granted as to their
declaratory Judgmeﬁ!ﬂl&‘féljlm and the court hereby adjudges that the -subject
mortgage ?ldé}s rbt} bncumber the subject property;

c. Sum:ri Juggment in Bailey and Owens’ favor is granted as to as Deutsche
! um!’
Bank sﬂiiability on Bailey and Owens’ claim under S.C. Code Ann. § 29-3-320;
ﬁll"
3) Balldy '&nd Owens’ counterclaim for violation of the attorney preference statute is

1(,
;

(l,dlsmlssed as a result of the grant of summary judgment as to the foreclosure claim;
- 'I‘l l'l\

;‘ll J 1) A trial will be held concerning the amount of monetary relief to which Bailey and
}

1’

Owens are entitled under S.C. Code Ann. § 29-3-320.

And IT IS SO ORDERED.
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The Honorable James O. Spence
Master-in-Equity for Lexington County
Lexington, South Carolina
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STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE
COUNTY OF
IN THE COURT OF COMMON PLEAS CASE NO. 2016-CP-
Deutsche Bank National Trust Company, Patricia Owens a/k/a Patricia Ann
as Trustee for NovaStar Mortgage Owens; Tammy M. Bailey; South
Funding Trust, Series 2007-1 NovaStar Carolina Department of Motor
Equity Loan Asset Backed Certificates, Vehicles, ﬂ;“‘)’
Series 2007-1, My, )
‘.,,,)
PLAINTIFF(S) | DEFENDANT(S) [ lh Y |
Attorney for : [_] Plaintiff [X] Defendant
Submitted by: Andrew S. Radeker or
[] Self-Represented Litigant

A YQyf
DISPOSITION TYPE (CHECK ONE) (.:u,"’

JURY VERDICT. This action came before the court for a t(lafll?y'Jury The issues
have been tried and a verdict rendered. Jm‘ Iy,

DECISION BY THE COURT. This action came to.mg :jy)hearmg before the court.
The issues have been tried or heard and a decision ﬁéﬂde)e Y] See Page 2 for additional information.

ACTION DISMISSED (CHECK REASON)!'ffl ﬁme 12(b), SCRCP; [J Rule 41(a),
SCRCP (Vol. Nonsuit); [] Rule 43(k), SCR@E’ (Settled) ] Other
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] Binding arbitration, subject to right t&; store to confirm, vacate or modify

arbitration award; [_] Other Ay}
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€

IT IS ORDERED AND ADJUD(F‘E 21l e attached order [_] Statement of Judgment by the Court:
",/ ORDER INFORMATION
This order [ ] ends [X] dogS‘n@t end the case.

Additional Information for#is @ferk
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INFORMATION FOR THE JUDGMENT INDEX
Complete this section below when the judgment affects title to real or personal property or if any amount
should be enrolled. If there is no judgment information, indicate “N/A” in one of the boxes below.
Judgment in Favor of Judgment Against Judgment Amount To be
(List name(s) below) (List name(s) below) Enrolled
(List amount(s) below)

Deutsche Bank National
Patricia Owens a/k/a
Trust Company, as Trustee | $ N/A — mortgage satisfiedof
Patricia Ann Owens and
for NovaStar Mortgage | record

Tammy M. Bailey
Funding Trust, Series 2007-
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1 NovaStar Equity Loan
Asset Backed Certificates,
Series 2007-1 '

$

$

If applicable, describe the property, including tax map information and address, referenced in the order:
Mortgage recorded on July 12, 1998, in Book 4743 at page 0330 in the office of the Register of Deeds for Lexington
County is satisfied. .

Property at 111 Andrew Court, Gaston, SC 29053, TMS No. 010027-01-001.

The judgment information above has been provided by the submitting party. Disputes c'oncermni)the Q)Eounas contained in this
form may be addressed by way of motion pursuant to the SC Rules of Civil Procedure. Amounts e computed such as interest
or additional taxable costs not available at the time the form and final order are submitted to the judge rﬁpy be provided to the clerk.
Note: Title abstractors and researchers should refer to the official court order for judgm?np

oA llll’

. ul")
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ll[] 1134

N
s N

For Clerk of Court Of:r}i(‘,@' se)Ol’lly
o
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to parties (when appearing pro se) as follows:
{
,('5"' \“"l
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u’

Quet
ADDITIONAL INFQBMATION REGARDING DECISION BY THE COURT AS REFERENCED ON
PAGE 1. Y
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This actlgn‘came to trial or hearing before the court. The issues have been tried or heard and a decision rendered.
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF LEXINGTON ELEVENTH JUDICIAL CIRCUIT
C/A No.: 2016-CP-32-03572

DEUTSCHE BANK NATIONAL TRUST
COMPANY, AS TRUSTEE FOR
NOVASTAR MORTGAGE FUNDING
TRUST, SERIES 2007-1 NOVASTAR
HOME EQUITY LOAN ASSET BACKED
CERTIFICATES, SERIES 2007-1,

)
)
)
)
)
)
)
Plaintiff, ) f'"!q \,,
o | ) ORDER ON MOTION 1!Fo
vs. ) SUMMARY JUDGMEN
) ap ..f
PATRICIA OWENS A/K/A PATRICIA ) o
ANN OWENS; TAMMY M. BAILEY; )
SOUTH CAROLINA DEPARTMENT )
OF MOTOR VEHICLES, )
)
)
)

. ‘m‘
lll"}

b
"llll B4
l

Defendants. ln.,

This matter is before the Court pqramaqt fo Plaintiff, Deutsche Bank National Trust

Company, as Trustee for NovaStar Mo QF'Fundmg Trust, Series 2007-1 Novastar Home Equity
l
108

Loan Asset Backed Certlﬁcates,|F B ;2007 1I’s (“Deutsche Bank™) Motion for Partial Summary

Judgment as to the Counterclalfhﬁ'l”lled by Defendants, Patricia Owens a/k/a Patricia Ann Owens

(“Owens™) and Tamm% ‘Eglley (“Bailey”) and Bailey and Owens’ Motion for Partial Summary

Judgment. The,mgtu;ns were heard September 19, 2017. G. Benjamm Milam, Esq. represented

(] [ll )

Deutsche Bgﬂ!% Hnd Andrew Radeker, Esq. represented Bailey and Owens at the hearing.
Uy,

l'}i
e "”‘q s)actlon was commenced by Deutsche Bank on October 19, 2016, seeking foreclosure
Y
Y
of a rﬁortgage encumbering property at 111 Andrew Court, Gaston, SC 29053 (the “Property™).
Bailey and Owens answered and raised several affirmative defenses, including res judicata,

collateral estoppel, laches, unclean hands, waiver, and setoff or credit. They additionally raised

counterclaims seeking a declaratory judgment that Deutsche Bank’s mortgage cannot be enforced,

App'x 353 - . .Record on_Appeal 345



seeking damages under S.C. Code Ann. § 29-3-320 for Deutsche Bank’s failure to record a
satisfaction of its mortgage, and for a setoff to any foreclosure judgment under S.C. Code § 37-
10-102 (the “Attorney Preference Statute™) based on the originating lender’s alleged failure to
ascertain the borrower’s preference for closing attorney. |

Bailey and Owens have moved for summary judgment in their favor as to (}{gl‘lP;l‘jﬁche
Bank’s foreclosure claim; (2) their first counterclaim for declaratory relief; andﬂ&fﬂ(:‘iﬁau’; second
counterclaim under S.C. Code § 29-3-320. Deutsche Bank moves for sum gry '}Ldgment in its®
favor as to each of Bailey and Owens’ counterclaims. o i:::

A
Based on the following findings of fact and conclusions of saw;t'he Court grants Deutsche
Bank s Motion for Partial Summary Judgment and denies Béﬂ%}y'" and Owens Motion for Partial
o Ny
b Yy

Summary Judgment. m}} “‘ h.,.
FINDINGSAE)‘EFACT
1. This Court obtained Jurlsgplc;'l‘lc')’r(l";f‘)thls matter pursuant to the November 29, 2016
Order of Reference. il(u\'g:‘

(“
b Gy
2. Balley & Oweﬁ)is Ax‘éi r'émdents of South Carolina. All partles have or claim an

interest in real propexl'ty’ 'l‘oggztﬁd 1n Lexmgton County, South Carolina. The Court has personal
jurisdiction over th :p;al*t;:gs pursuant to S.C. Code §§ 36-2-802 and 36-2-803, and venue is
proper in Lexiqg{mn;l(g;unty.

’m"ﬁ;:::l“l:’The followmg events are undisputed and relevant to analysis:

l"l,v a. In 1998, Owens obtained a $60,400.00 mortgage loan (“Loan”) from

NovaStar Mortgage, Inc. (“NovaStar”), evidenced by a promissory note
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dated June 15, 2016 (“Note”) and secured by a mortgage (“Mortgage™)
encumbering the Property.
b. The Loan was subsequently assumed by Owens’ daughter, Bailey, in 2001.

c. NovaStar assigned the Note and Mortgage to.Deutsche Bank. '

d. On June 27, 2013, Bailey and Owens filed suit against Deutsc}ee l%‘%:ﬁ:’];('and
other parties in a separate action under Case Number 2013‘"(5}}1‘3(2;2510 (the
“2013 Action”). Bailey and Owens alleged that Owe lwa’n 1)10t given an

opportunity to select an attorney to represent her nfg thb 1998 closing of the
f I
Loan, that no attorney in_fact supervised thd-aitpsmg of the Loan, and that

/[\/

the Loan was unconscionable because,{i'f!}c‘luded aballoon term. Although
ﬂ!‘ ll
the 2013 Action alleged claulng ag ai)nsf various parties, the sole claims

alleged against Deutsche Baﬂl;, were for alleged violations of the Attorney

1 ‘llll‘
Preference Statutq‘ara for“alleged violations of the South Carolina Unfair
ll llll’

Trade Practlces‘!Adtv As part of the claim under the Attorney Preference

StatutsgllB;gﬂﬁ)g' and Owens alleged that “For each violation of [the Attorney
l!),
Pre,‘i‘dfence Statute], [Bailey and Owens] are entitled to damages, attorney’s
,l‘ ;‘!‘l s

pg and penalties as provided in the South Carolma Consumer Protection
o~ ‘l;.t

‘) ! '}" ") Code, including all available relief under S.C. Code Ann. § 37-10-105.”
W
("J “l" Bailey and Owens’ prayer for relief in the 2013 action seeks an award of
‘lxl’

]
|

v actual and exemplary damages, costs, attorney’s fees, statutory penalties,
)f

and “all relief available under S.C. Code Ann. § 37-10-105(C).”
€. The Note matured on July 1, 2013. At the time of maturity, the loan had an

unpaid principal balance of $48,587.09. Bailey and Owens defaulted under
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the terms of the Note and Mortgage by failing to pay the Balance due on the
| note after maturity.

f. Deutsche Bank served its answer in the 2013 Action on September 26, 2017.
Deutsche Bank did not serve any counterclaims on Bailey and Owens in the
2013 Action. W (P

g. On September 16, 2015 following a jury trial, judgment was‘{‘e h‘@;;ed in the
,l"l“ ‘)1
2013 Action in favor of Deutsche Bank and its co- ?efe anfs.

h. On August 23, 2016, counsel for Bailey and Owen& s%?nt a letter to counsel

for Deutsche Bank demandmg that Deutsche;Bank record a satisfaction of
it ‘ ‘

the Mortgage and enclosing a $40. OQé‘c'lﬁk;c'k for recording and processing

oy, 0
fees. Deutsche Bank decln(led tg\:gyénc:}dig satisfaction, and more than three
months has passed since t};e‘}Hate of the demand.

4, There are a number of othe‘fzf‘r‘el(e"’\;gnt facts which Bailey and Owens contend are in
dispute: ("):r:‘l"
a. Deutseh":g} }}‘1as submitted business records of its loan servicer, Ocwen

Loa‘lj)Serv‘:::mg, LLC (“Ocwen”) showing that on May 15, 1998, one month

‘ l!ll ‘Ill

( o p‘ﬂdr to the closing of the Loan Defendant Owens signed a South Carolina

lxni
111‘

)(.‘“ ‘,) Notice of Rights Concerning the Selection of an Attorney and Insurance
':!/’ “" Agent (“Attorney Preference Notice”).

! 1‘“)" ) b. ‘Deutsche Bank has also submitted business records from Ocwen showing
that following Bailey and Owens’ default under the terms of the Note, and
thirty-four days prior to the service of Deutsche Bank’s answer in the 2013

Action, Ocwen attempted to inform Bailey and Owens of alternative
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solutions to avoid foreclosure. Specifically, Deutsche Bank asserts that on
August 23, 2013, Ocwen sent Bailey and Owens a letter informing them of
potential loss mitigation options (“Foreclosure Intervention Letter”),

including potential options for a modification under the Home Affordable

Modification Program (“HAMP”), a proprietary modification lsl}:ﬁlﬁ) Yale,
11 g
and deed-in-lieu of foreclosure. af (\lm"
<y Yy
C. Bailey and Owens contend that Ocwen’s business recorzk arejunrellable and
l

should not be accepted as evidence of the foregomgl é&tts

5. The Court finds that there is no genuine dispute raiseléi:fs‘;to accuracy of the business
records submitted by Deutsche Bank. Through the afﬁdavi.t( Q‘f;' : UBC]wen representative, Deutsche
Bank has established the foundation required for recg)rd§ o’f-a:’re'gularly conducted business activity
under Rule 803(6) of the South Carolina Rules of }g{x;de::ce Such records are generally accepted
in the courts of this state as probative ev,ggleﬁ%:f('gfg Z[he facts recorded. Although Bailey and Owens
broadly assert that Ocwen has mad?llﬁr}’@rs in the course of its recordkeeping, they have not
attempted to show why the s{p‘;l ‘f}c ;le,cords before the Court are untrustworthy. Furthermore,

Bailey and Owens hi\:epsl];lple’ tted no affidavits or other evidence asserting that they did not receive
the August 23, ZOl%lléﬁ;ef informing them of alternatives to foreclosure, or that Owens did not
sign the Attorhgy :I:)i;l%;rence Notice.
o "‘l-" ' ISSUES
.:llx;‘ -

i1

ll‘l, ' Was Deutsche Bank’s foreclosure a compulsory counterclaim in the 2013 Action?
2. If Deutsche Bank’s foreclosure was a compulsory counterclaim in the 2013 _

Action, is the foreclosure now barred by res judicata?
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3. If Deutsche Bank’s foreclosure is barred by res judicata, was Deutsche Bank
required under S.C. Code § 29-3-310 to record a satisfaction of mortgage in response to Bailey

and Owens’ August 23, 2016 demand?

4. If Deutsche Bank’s foreclosure is not barred by res judicata, can Bailey and
»
Owens seek a setoff from any foreclosure judgment based on NovaStar’s alleged non-(l!l (;:::’ll),
compliance with the Attorney Preference Statute? oy :t, ln:l
CONCLUSIONS OF LAW | (l;,lm,
1. Deutsche Bank’s foreclosure and Bailey and Owens’ ﬁﬁ;tlbounterclalm for a

declaratory judgment are claims in equity. "N ,lm
u
An action for foreclosure is in equity. Carolina First Ban%c % BALD.L.L.C., 414 S.C.
m“ e’
A
289,293, 778 S.E.2d 106, 108 (2015). ( iy ‘l;
ll

lllu’
A suit for a declaratory judgment is itself. ﬁﬁlﬁ‘leﬁi'egal nor equitable, but is determined by

the nature of the underlying issue. Felts v, ;lqu;l;xland lCty 303 S.C. 354, 356, 400 S.E.2d 781,
782 (1991). Since Deutsche Bank’s f?lgc:i Fuie '1s a matter in equity, Bailey and Owens’
counterclaim seeking a declarauﬁn &%ﬁ;t}hg mortgage is unenforceable by virtue of res judicata is
likewise an action in equity. ‘gf‘lﬁolher v. Green, 244 S.C. 367, 371, 137 S.E.2d 277, 280

lll

(1964) (finding that qufsqb‘n‘! raised by defenses and counterclaims directly affecting the validity -

of a lien were )eqt ;1tg);lé in nature).
2. l"l;ﬁlﬁley and Owens’ second and third counterclaims are claims at law.
q ]
(l;“"ll 'avl‘ey and Owens’ counterclaims under S.C. Code § 29-3-210 and the Attorney
Prefle}’ence Statute are both statutory causes of action and require the interpretation of the

relevant portions of the South Carolina Code. These matters are therefore claims at law.  See

State v. Burgess, 393 S.C. 396, 402, 712 S.E.2d 1, 4 (Ct. App. 2011) (*An action involving the

interpretation of a statute is an action at law”
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3. Summary judgment standard. Summary judgment is proper where there is no
genuine issue as to any material fact and the moving party is entitled to judgment as a matter of

law. S.C.R.C.P. 56(c); Baughman v. Am. Tel & Tel. Co., 306 S.C. 101, 114-15, 410 S.E. 2d 537,

545 (1991). In determining whether any triable issue of fact exists, the evidence and all inferences
v
which can reasonably be drawn therefrom must be viewed in the light most favoya!l\l:{?:‘t’%)t)the
nonmoving party. Oua11 Hill, LLC v. Cty. of Richland, 387 S.C. 223, 235, 6?2&4%}5{1,499 505
(2010). However, a party opposing a motion for summary judgment miay est on the mere

allegations or denials of his pleading, but, by affidavits or otherwise, mu&; s}ét forth specific facts

showing that there is a genuine issue for trial. Coker v. Cummlngs;téé‘l' S.C. 45, 54, 671 S.E.2d

o
383, 388 (Ct. App. 2008). s ,“"’
’ I]l l‘l
4. Deutsche Bank’s foreclosure claim \%Ex ot compulsory in the 2013 action
because it was not logically relate@ 90 diley and Owens’ statutory claims.

A counterclaim is compulsory under S‘C,RCPhB if it “arises out of the transaction or
N, n!“,
occurrence that is the subject matter of fhg {)ppOSlng party’s claim.” Mortg. Elec. Sys., Inc. v.
My Y
White, 384 S.C. 606, 614, 682 S.E. EZ(;I.%E]S”SM (Ct. App. 2009) (citing SCRCP 13(a)). Claims

,ll‘ ‘"

that arise out of separate transﬁqﬁoﬂs or occurrences from the subject matter of the opposing

party’s claims are, 1r}stead;‘p9rmlsswe Wachovia Bank, Nat. Ass’n v. Blackburn, 407 S.C. 321,
o

330-31, 755 S.E. 2d.’ 537"442 (2014). Where a counterclaim is compulsory, the defendant is
.]]ll
generally prcpﬁ‘&ded by res judicata from raising the counterclaim in a subsequent suit. See
‘!
Jaynes \4{'C¢)untv of Fairfield, 303 S.C. 434, 438, 401 S.E.2d 183, 185 and n.1 (1991); Crestwood

1‘1‘!@1‘ub Inc. v. Potter, 328 S.C. 201, 217, 493 S.E.2d 826, 835 (1997) (“The appllca‘uon of

claim preclusion turns on whether a counterclaim is permissive or compulsory. ... [I]fa
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counterclaim is compulsory, but not raised in the first action, a defendant is precluded from
asserting the claim in a subsequent action.”).
To be compulsory, there must be a “logical relationship” between the claim and

counterclaim. N. Carolina Fed. Sav. & Loan Ass'n v. DAV Corp., 298 S.C. 514, 518, 381

S.E.2d 903, 905 (1989). South Carolina courts have found that a defendant’s counterelalrrﬁ’lae‘ars
¥

l‘ ‘ll
a “logical relationship” to the claim asserted in the complaint when the counterclalml’ ltﬁ p‘roven
ey, R
|1

would avoid the enforcement of the plaintiff’s claim. For example, in DAV g&il_'p .,/the court

(l!

4

found that a foreclosure defendant’s counterclaims alleging an oral agreeh}eht subsequent to the

origination of the loan were compulsory because if proven, they “\‘veu;ld have avoided default on

l AT
the note by the joint venture.” 298 S.C. at 518-519, 381 S. E,{Zdl}af'905 Similarly, in South
;‘l‘l tl
Carolina Community Bank v. Salon Proz, LLC, the cop{ft(ﬁo nd'that a borrower’s counterclaim
/(l 3
alleging that the plaintiff had reneged on a promlseltg,modlfy or restructure the borrower’s loan,

’ll ‘;l“)
if proven, would affect the enforceablht,y (o) the 1%an. 420 S.C. 89, 97, 800 S.E.2d 488, 492. In

ll‘ llll

contrast, in Carolina First Bank v. BA{Ib]ﬁ‘;L L.C., the court found that a claim by a guarantor

/

iy,
,” !’
alleging that the foreclosing lépd ii (Eld conspired to induce default did not bear a logical

relationship to the e);ec/lllltspgﬁr enforceabllity of the guaranty agreements where “the allegations,
if true, would not r n:ilef;tlhe guarantees unenforceable,” even though all claims arose out of the
same loan tral‘iz{?é\h,@;‘r;l‘4l4 S.C. 289, 295-96, 778 S.E.2d 106, 109.

“U‘Al:m]l‘éjt;r;ty of other jurisdictions have found that a foreclosure is not a compulsory

” X
coﬁmiterhlallm to a borrower’s suit alleging a violation of statutory lending requirements. See,

e.g., Whlgham v. Beneficial Finance Co., 599 F.2d 1322, 1323-24 (4th Cir. 1979) (finding that a

lender’s counterclaim to enforce loan debt was not “logically related” to a borrower’s claim

under the Truth in Lending Act); Marais v. JPMorgan Chase Bank, N.A. 676 F. App’x 509, 514
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(6th Cir. 2017) (finding that there was insufficient overlap between a loan servicer’s foreclosure
claim and a borrower’s claim under the Real Estate Settlement Procedures Act for the claims to
be “logically related”).

Bailey and Owens argue that S.C. Code 37-10-105(c) allows a court, among other things

“refuse to enforce” an unconscionable agreement and that by requestlng “all reh,[afl ?‘Yé:;lhble

under S.C. Code Ann, § 37-10- 105(C),” the complaint in the 2013 Action there“E)all Qi:&klienged the

enforceability of the mortgage. Bailey and Owens argue that their. clalmls 1n‘}§pe Zb 1}3 action are

therefore “logically related” to the foreclosure and that Rule 13 reﬁ}ie}@ the foreclosure a
(

PN llll'
compulsory counterclaim. (ot

AN \1

Deutsche Bank argues that the complaint in the 2013lAB}1bn sought only relief for alleged
oy iy
violations of statutory lending requirements, and that p{b fof tllle elements of its foreclosure
([l )
claim would not have prevented the enforcement o#ﬁalley and Owens’ statutory claims in the
ﬂ\ ("]H

2013 Action. Thus, Deutsche Bank argu(es}that 1ts foreclosure action is not “logically related” to
‘ll

Bailey and Owens’ claims in the 201 ﬁ‘l@lcﬁon under DAV Corp. Deutsche Bank further argues

that the parties to a mortgagetﬁlla\)elﬁ tht to pursue loss mrtlgatlon prior to exercising the

remedy of foreclosure, angl‘i*l;rat Ignle 13 cannot be interpreted to prevent such activities under the
Ay #hy W

enabling act for the{Slgdt;‘Carolma Rules of Civil Procedure, which provides that the Rules “may
hu

not be construk(ﬁi lq,éffect the substantive legal rights of any party to any civil litigation in the

lll]r

courts of’thré‘Sltate but shall affect only matters of practice and procedure.” 1985 S.C. Act No.
ey Yy f
1()&;& 3}
The Court finds that Deutsche Bank’s foreclosure requires proof of matters distinct from

Bailey and Owens’ statutory claims in the 2013 Action, and would not have affected the

enforcement of those claims. Had Deutsche Bank brought a counterclaim for foreclosure in the
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2013 Action, it would have been required to show (1) the existence of a debt secured by a

mortgage and (2) that the debt was in default. Bank of Am., N.A. v. Draper, 405 S.C. 214, 221,
746 S.E.2d 478, 481 (Ct. App. 2013) (stating that a party seeking foreclosure “has the burden of
establishing the existence of the debt and the mortgagor’s default on that debt.”). None of these

pomts were in dispute in the 2013 action; Bailey and Owens did not allege that they d‘ld r}tji’ s);ign
\‘ lll

the operative loan documents, nor did they assert that the loan debt was discharged ‘be‘feré or

Y
after maturity. Instead, they sought to show that the originating lender hald viY atel(g s’,tatutory
M
requirements connected with the closing of the loan. The enforcement oﬂ;}l)éSe consumer
protection requlrements would not have been impacted by proof Of\BB.(lJe}z and Owens’ default on
the loanvcontract itself. r ‘:::1 (ln.,
Accordingly, the present case stands in contra)g;(to‘lﬁh c;)rcumstances under which the
# 4
courts in DAV _Corp. and Salon Proz found count::‘}g]plm}s to be compulsory, but instead mirrors
4G, (.;m,

the determination in Carolina First Ban]gv {BAD‘D L.L.C. that a counterclaim which “would not
!“ llll

render the [plaintiff’s claim] unenforoé{@b‘l@’ was not compulsory. The Court concludes that

Deutsche Bank’s foreclosure- elvﬁigsé' was not compulsory in the 2013 Action, and Deutsche
l)'
Bank is therefore entitled ‘td's?ummary Judgment on Bailey and Owens’ first counterclaim.
1“ 41“ Yy :
3. Eve&rf the foreclosure were a compulsory counterclaim in the 2013 action,
the closure is not barred by res judicata due to the public policy favoring
ll{oss,fnltlgatlon as an alternative to foreclosure.

ljte )dGEtrme of res judicata exists to “reduce litigation and conserve the resources of the
""‘\ byt

11t1gﬁnts’ and it is based on the notion that it is unfair to permit a party to relitigate an issue that

has already been decided.” Nelson v. QHG of S.C. Inc., 354 S.C. 290, 314, 580 S.E.2d 171, 184

(Ct. App. 2003), rev’d on other grounds by 362 S.C. 421, 608 S.E.2d 855 (2005) (quoting State

v. Bacote, 331 S.C. 328, 331, 503 S.E.2d 161, 163 (1998)). Since the doctrine is grounded upon

10
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concepts of fairness, it must not be “rigidly or mechanically applied.” Id. Thus, the application
of res judicata “may be precluded where unfairness or injustice results, or public policy requires

it.” Mr. Tv. Ms. T, 378 S.C. 127, 138, 662 S.E.2d 413, 419 (Ct. App. 2008).

Deutsche Bank argues that even if its foreclosure was a compulsory counterclaim in the

2013 Action, res judicata should not be applied under the facts of this case because, uqul‘ hf)
ll Yy
principles cited in Nelson and Mr. T, such application would result in unfairness ar (injlistlce
P l[l l’,
and would be contrary to public policy. In support, Deutsche Bank has 01ted de ;!l regulations

designed to prevent “dual tracking” and requiring loan servicers to tem}?d{ar‘ily delay foreclosure

R !

to allow for solicitation and processmg of applications for a loan m catlon or other
oy

foreclosure relief. Deutsche Bank has also cited to S.C. S’I'Jl}?fﬁ. ‘e'Court Administrative Order
2011-05-02-01 as proof of a public policy favormg losg ml at(ion as an alternative to

foreclosure. Deutsche Bank points out that its loa(; §¢rv1::er sent a letter to Bailey and Owens
shortly before it filed its answer, descr1bg1ng‘(llop(éiglx’ls for avoiding foreclosure. Deutsche Bank

1y
argues that forcing the lender to forecltﬁ,sé'despﬁe pending loss mitigation efforts would violate

21

public policy favoring forecl@ﬁur’é‘l}n rventlon and would also place borrowers seeking

vindication of statuto‘ry’ ‘rltg'lélz,s, at rlsk of inadvertently forcing the lender to foreclose.

Owens and P’e'l'l'R;y argue that notw1thstand1ng a public policy favoring foreclosure
intervention, tllu\ﬁ:re 1é“111’kew1se a publlc policy, reflected in Rule 13, favoring the end of litigation
and pf,ev'?m,l}hé ;1 multiplicity of actions, and that these policy considerations are not overridden

A5 Ny
by ‘p}lb;h: }l)ohcy favoring loss mitigation. Owens and Bailey further argue that the foreclosure

intervention procedure mandated by the 2011 Administrative Order, which requires the service

of a foreclosure intervention notice contemporaneously with the foreclosure complaint, would

11
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have been sufficient to permit the parties to engage in loss mitigation while allowing Deutsche
Bank to file its foreclosure action.
The Court finds that the federal and state requirements cited by Deutsche Bank

demonstrate a public policy favoring the use of loan modification and other loss mitigation
b
options as an alternative to foreclosure. The 2011 Administrative Order reflects the Soute?:fiI Y
Carolina Supreme Court’s encouragement of loss mitigation as a means to reh/evlglﬁ “’&1@3 ure
dockets and encourage resolution of .defaults through alternatives to litigitlionlhlig';;)
promulgation of mortgage servicing rules, the Consumer Financial Protec{' ;gh’Bureau has
N (.

likewise stated that its goals include “assist[ing] consumers w1th uoptlons that may be
. Wy w7

available for consumers having difficulty with their mortgi;gﬁ'z'éfih c;bllgatlons See Mortgage
Servicing Rules Under the Real Estate Settlement(Pn‘)qgg elg fl\}ct (Regulation X), 78 FR 10696-
01. " ll‘{_;r
0, (si1

A rule making foreclosure compqllls‘ﬁry in'response to a borrower’s claim that the lender
violated consumer protection requlre’rﬁ@(nt’svwould contravene this purpose, as well as the public
policy supporting the consumg{:y;rt;; b‘zllon laws themselves. As the court recognized in Marais,
“If foreclosure is a compuISO{y c‘gunterclalm in response to claims brought by borrowers under

iy Ry

federal consumer-p{c::(;,fc;llon statutes, as Plaintiff contends, then every act of a consumer to
vindicate hef‘:lg‘}#s :;;;der those laws could come with the risk of losing her home in the

process.” ’-Mm-[ App™x 509, 514 (6th Cir. 2017).

illlll

II,!

'lll‘.
'l.‘ JContrary to Owens and Bailey’s assertion, a ruling that the lender is not compelled to file
,I
a foreclosure counterclaim under these circumstances does not expose the borrower to a
o multiplicity of suits, as the borrower would not be subject to the peril of foreclosure in the earlier

action absent a foreclosure counterclaim. See Garris v. Governing Bd. of S.C. Reinsurance

12
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Facility, 333 S.C. 432, 449, 511 S.E.2d 48 (1998) (stating that the “primary purpose” of the res
j udicata doctrine is to “bring an end to litigation and prevent a defendant from being forced to
defend the same action repeatedly™). The solution proposed by Owens and Bailey, that the

lender be required to foreclose subject to the requirements of the 2011 Administrative Order,

A
would paradoxically have the effect of encouraging litigation that may ultimately proye v )'3»
rl“ "l'
t
unnecessary. o -
lll

e
The Court therefore finds that in the mortgage loan context, the apphc!%ﬂlon}of Rule 13
n
MY

does not require the lender to foreclose when it is actlvely seeking or facﬂlttaﬁrng the borrower’s

participation in a loss mitigation program. Here, publlc pclicy prectlsm;es the application of res

judicata to Deutsche Bank’s foreclosure claim. See Mr. T v,ﬁ\}fs 1" 378 S.C. at 138, 662 S.E.2d

l(‘ l“
(,h"} Y

/(""}) (l,l
6. Bailey and Owens are not entitled ‘fq/rellef under S.C. Code § 29-3-310
because they have not pald;‘gx{ aﬁlsﬁed the loan debt.

at419.

S.C. Code § 29-3-310 requ1res q. tgagee of record “who has received full payment or
l)
x
satisfaction or to whom a legal L@lndef!has been made of his debts, damages, costs, and charges”

to record a satisfaction of the rrllh;'t’gage within three months of a proper demand. S.C. Code §

l(,

29-3-320 provides tha;(a\ éﬂ‘{gagee is liable for failure to enter a satisfaction after “having

received such pa(ym(eml] satisfaction, or tender.” This language has been virtually unchanged

nl
since 1817,‘v&h5ﬁ' the predecessor to this statute was enacted. See Act of 1817, 6 Stat. 61.
l',, lll
e "'"!( e”South Carolina Supreme Court has held that to trigger the relief available under
ll i
Sectlén 29-3-320, a mortgagor must show that “he has made full payment of his debts, including

any applicable damages, costs and charges.” Dykeman v. Wells Fargo Home Mortg., Inc., 381

S.C. 333, 340, 673 S.E.2d 804, 807 (2009) (internal quotations omitted).

13
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Sections 29-3-310 and 29-3-320 are penal statutes and “must be strictly construed.”
Dykeman, 381 S.C. at 337, 339-40, 673 S.E.2d at 806-807. As the court stated in

S.C. Dep’t of Revenue v. Collins Entm’t Corp., “The principle is well established that penal

statutes are strictly construed, and one who seeks to recover a penalty for the failure on the part

of the defendant to discharge some duty imposed by law, must bring his case clearly Wlt}glfﬂ }rl"te
ll s

language and meaning of the statute awarding the penalty.” 340 S.C. 77, 79, 530 § ﬁ%%%
Y
636 (2000) (internal quotations omitted). lh.
l] ”
Section 29-3-310 does not define the term satlsfactlon ” Black sfl{d%}w Dictionary

N ‘
provides the following definition: ' "'“)W

LN’
satisfaction n. (14c) 1. The giving of something wif f[]ﬁ’é intention, express or
implied, that it is to extinguish some existin, F"ll or moral obligation.
Satisfaction differs from performance becausqlit lways something given as a
substitute for or equivalent of somethmgig sé vbhlle performance is the identical
thing promised to be done. — Also termed kgztzsfactzon of debt. 2. The fulfillment
of an obligation; esp., the paymentq}n(ful} of a debt. See accord and satisfaction.
— satisfy, vb. v’

“Satisfaction closely resgn!f gy performance Both depend upon presumed
intention to carry out 4{9 Wb igation, but in satisfaction the thing done is
something dlfff; fxzpm the thing agreed to be done, whereas in
performance th ;ﬁe;f %al act which the party contracted to do is considered
to have been do he cases on satisfaction are usually grouped under four
heads, nan{féffy, (1) satisfaction of debts by legacies; (ii) satisfaction of
legaci /b}g Bfacies; (iii) satisfaction (or ademption) of legacies by portions;
and éw) Sahsfactlon of portion-debts by legacies, or by portions. Strictly,
howsusgt, only the first and last of these heads are really cases of
N ahsi’actlon for satisfaction presupposes an obligation, which, of course,
A “4dBbs not exist in the case of a legacy in the will of a living person.” R.E.

ﬁ‘ 1y "I’Megarry, Snell's Principles of Equity 226-27 (23d ed. 1947).

,:‘l‘ll

e ‘l“

hwdtisfaction piece. 4. Wills & estates. The payment by a testator, during the
estator's lifetime, of a legacy provided for in a will; advancement (1).
'Cf, ademption. S. Wills & estates. A testamentary gift intended to satisfy a debt
owed by the testator to a creditor. 6. Int'l law. In the law of state responsibility, a
form of nonpecuniary reparation intended to repair immaterial damages, as opposed
to material ones, caused by an internationally wrongful act.

“It is well established that immaterial damages caused to a State may be

repaired by symbolic forms of satisfaction. They mostly correspond to the

offences against the ‘honour’ of a State. In such cases, the most common

14
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forms of satisfaction are formal apologies, made in written form or orally,
by high ranking officials or the head of State.” Cristina Hoss, “Satisfaction,”
in 9 The Max Planck Encyclopedia of Public International Law 25, 27
(Riidiger Wolfrum ed., 2012).

SATISFACTION, Black’s Law Dictionary (10th ed. 2014).

Pomeroy’s Equity J urlsprudence states that “Satisfaction may be defined, in a generg{
“p l),

manner, to be the donation of a thing, with the intention, either expressed or implied, {hﬁ;‘it'is to.

. st
be taken either wholly or in part in extinguishment, by way of substitution, oiigs'c')'fﬂﬁ{hrior claim

) : ) hl ad
in favor of the donee.” 1I Pomeroy’s Equity Jurisprudence, Certain Distihri{ive Doctrines of
Yy
l'|> lllll

Equity Jurisprudence § 527. N
The South Carolina Court of Appeals has stated that sialtllﬁfla}lc;:l‘()n is “the discharge of an
obligation by paying a party what is due to him or the pe ! ngﬁ\agpce of a substituted obligation in
return for the discharge of the original obhgatlon«’t" ﬁbc'lbsl;;stes Prod. Ministries v. Qutparcel
Assocs., LLC, 374 S.C. 483, 496, 649 S.E.2d 494} 531 (Ct. App. 2007) (internal quotations

!

( A
. 1 ,
omitted). ‘l]"jl'

Balley and Owens argug, hdt ’épﬂhcatlon of the compulsory counterclaim rule and res
£ 1i®
judicata has achieved a dlsc};:l‘rée,of the debt, and that this type of discharge is encompassed
q,
within the deﬁnltlonlll?H:‘sfﬁ‘fgfaction.” Bailey and Owens further argue that “satisfaction” cannot
be synonymous Wit{unf)a’yment ” because the statute imposes an obligation on a mortgagee who

lll

has recelvepl “prment or satisfaction,” and that the statute must be construed to avoid
ﬂ, ].f

re dﬂﬂe"\@y’ See Matter of Decker, 322 S.C. 215, 219,417 S.E.2d 462 463 (1995) (“A statute
Wy

Y
shouI‘(f be so construed that no word, clause, sentence, provision or part shall be rendered

surplusage, or superfluous.”) (internal quotations omitted). Bailey and Owens argue that their
construction is in keeping with a legislative intent to “provide an incentive for the mortgagee,

once it no longer has a monetary interest in the mortgage loan, to promptly record the

15
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extinguishment of the lien.” Kinard v. Fleet Real Estate Funding Corp., 319 S.C. 408, 412, 461

S.E.2d 833, 835 (Ct. App. 1995). Finally, Bailey and Owens argue that a holding that the statute
does not require satisfaction under these circumstances would leave a cloud on the mortgagor’s

title, and that there must be “no wrong without a remedy,” citing Messervy v. Messervy, 82 S.C.

559, 64 S.E. 753, 754 (1909). : a )';,
~h llrl

Deutsche Bank contends that because it is undisputed that the Bailey and O\yehﬁ: fe in

5%
default of their payments on the loan debt, there has been no payment, satisfaggxonj-or tender as
J ‘ 4 14
: .l\‘
required to impose a duty on Deutsche Bank to record a satisfaction. Det{;scflr(e Bank asserts that

N
“satisfaction” necessarily requires either full payment of the debt omso}ne substitute performance
‘ A

agreed by the parties. Deutsche Bank argues that because “sgﬁ 4fattion” encompasses the latter
AL “l
type of substitute performance the legislature’s use oﬁ,t{hélterm 1s not rendered superfluous under
} 3!
its argument. Deutsche Bank contends that it does Haye a monetary interest in the mortgage at

ql (:ﬂu)
least until there is a judicial determmatlgp the"éontrary, and that there is no evidence of a

m
legislative intent to require a- mortgagé% tb)satlsfy its lien based solely on a borrower’s un-

Ny,
i
adjudicated demand. Deutsclrfe éta\?.lj’further argues that its construction of the statute does not

leave mortgagors wrthout(a/remedy when a mortgage is unenforceable as a matter of law,
"l u“ i

because the mortga%or r‘nay file a quiet title action to remove any cloud on title. Finally,
lul

Deutsche Banklargdes that S.C. Code §§ 29-3-310 and 29-3-320 are penal statutes, requiring
‘ll :

‘Xr
strict corr§tr)i\‘@ﬁon and that strict construction prohibits adoption of Bailey and Owens’
un‘ (hl’

in éqr)relatlon as not clearly within the language and meaning of the statute,

The Court’s determination that the foreclosure is not barred by res judicata precludes

Deutsche Bank’s liability under Section 29-3-320. Even if res judicata applied, however,

16
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Deutsche Bank would still be entitled to summary judgment on this claim because Bailey and
Owens have not made payment, satisfaction, or tender within the meaning of the statute.

The various authorities appear to be in agreement that “satisfaction” encompasses the
performance of a substitute obligation in return for the discharge of the original obligation. Had

Bailey and Owens reached an agreement with Deutsche Bank to provide payment in a'dlfff'ﬁrf'ﬁrt
ll Wy
form, amount, or timetable than under the original note, for example, such paymen‘t.‘fn‘iag,h’f have
t(ll

constituted a “satisfaction” of the debt, even though not full performance undl;f thé original
l

terms of the loan. The construction urged by Bailey and Owens is thegg’fﬁfs’h'nnecessary to

avoid surplusage or superfluity. “":E:" e

Because Sections 29-3-310 and 29-3-320 are pena} .fwfﬁ}eé South Carolina law requires
that they be strictly construed, and Bailey and O\)\(I‘ensI m‘ffll‘l,’tsl; uig their case clearly within the
language and meaning of the statute awarding the pépalty Dykeman, 381 S.C. at 337, 339-40,
673 S.E.2d at 806-807; Collins Entm’t G?‘r%‘mgx(f)’ S.C. at 79, 530 S.E.2d at 636. Bailey and

Owens, however, have identified no aﬁ{;thtles supporting their view that the legislature

‘1t
X 5t
intended to impose a penalty&yh,&&}, (cis here, the lender has been contronted with an

unadjudicated claim that tp.'é’rportgage is unenforceable. On the contrary, the Ecclesiastes Prod.
Ay MY G
yh

Ministries decision (ané‘kp,tfler cited authorities indicate that a “satisfaction” requires that
.,

discharge occh’(léhrdugh some affirmative performance, either in accordance with the original

I

obhgatlori)m"b}y substitution. The South Carolina Supreme Court’s determination that Sections
-"'q Kure!

b and 29-3-320 are penal statutes precludes this Court from adopting the expansive

construction urged by Bailey and Owens.

17
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Contrary to Bailey and Owens’ assertion, this result does not leave mortgagors without a
remedy to remove clouds on title when a mortgage has been found unenforceable, as such
mortgagors may obtain relief by bringing a quiet title action under S.C. Code 15-67-10 et seq.

Because there is no genuine issue of material fact as to whether Deutsche Bank violated
t"'
S.C. Code §§ 29-3-310 and 29-3- 320 Deutsche Bank is entitled to summary Judgmeqt onil’,B?f}ey
» “ ‘ll’
t
and Owens’ second counterclaim. ‘ Ny
"‘Il‘ ‘)r
7. Bailey and Owens are not entitled to relief under the Atto l;lreference
Statute where the loan records show that Owens sngnedla notlce clearly and
prominently disclosing the information necessary to olﬁalh’ her preference
for legal counsel. -
Nt
\H"\;
The Attorney Preference Statute requires “clear and pror(l‘m%nf disclosure of the
’lll "

information necessary to obtain the borrower’s preferemf: Bs,fb Lne legal counsel employed to
llll
represent the debtor in all matters relating to the clgsfhg'axf the transaction . . ..” Pursuant to S.C.
}"

Code § 37-10-102, a creditor may comply w}th thf provisions of the Attorney Preference Statute

by “including the preference 1nformat10;} bh'ur with the credit application so that this information
h
)

shall be provided on a form subsﬁaﬂt} )’ similar to a form distributed by the [South Carolina

‘(‘ L
Department of Consumer Affaﬁw)’

'u
Deutsche Baﬁlg ha§ S‘f}bmltted the Attorney Preference Notice signed by Owens, which
states in pertlnerli ?gi;:tg “T (We) have been informed by Capital City Mortgage Co., Inc, that I
(We) have t‘hfi'};}ght to select legal counsel to represent me (Us) in all matters of this transaction
re}aﬂi’l fblthe closing of this loan.” The form provides a space for the designation of an attorney
of the’borrower’s preferehce, which is left blahk. Bailey and Owens have not identified any

basis to conclude that the form or the manner in which notice was presented fails to meet the

requirements of the Attorney Preference Statute. Accordingly, there is no genuine issue of
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material fact and Deutsche Bank is entitled to summary judgment on Bailey and Owens’ third
counterclaim.
IT IS THEREFORE ORDERED AND ADJUDGED:

A. Deutsche Bank’s Motion for Partial Summary Judgment as to Bailey and

/l['

Owens’ Counterclaims is GRANTED. : n ;“’ )‘3”
. ' l‘ s

B. Bailey and Owens’ Motion for Summary Judgment is DEN E{ﬁxm

ll]‘ i}’
C. The Court retains jurisdiction to adjudicate Deutsche ﬂh{lk g)foreclosure
) A
. / ‘h\l
| claim. (,.,, E‘llll W
. . ‘, ‘)
AND IT IS SO ORDERED. aing ™
‘ LAl l A
;lq‘ 'ln)
Hon. James @llspgnce
Master m@c}m
y “ 7
, 2017 in,,»
Lexington, South Carolina N, (;.}u, /
Il“\;[ng,"
1%
/l“ ‘lb !
f;‘Z“li b
/"‘ 4
’(il‘(’)!l"}‘ l‘
I],/’
(ﬂp .

_ll‘l(u“l‘lu‘

213 ‘l .

et

(t“ im)'
)
"“ ‘ll’
o Wy
57 ‘ll">v
/"l"l"((l!l‘
W F
LW ./
Y
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Charlotte, NC 28202

Mary R. Powers, Esq.
Brock & Scott, PLLC
3800 Fernandina Rd. Suite 110
Columbia, SC 29210

- March 8, 2018 %/

Andrew S. Radeker .

- Record on Appeal-366- App'x 374
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S THE STATE OF SOUTH CAROLINA
o ' In The Court of Appeals

APPEAL FROM LEXINGTON COUNTY
Court of Common Pleas

James O. Spence, Master-in-Equity
Case No. 2016-CP-32-03572

Deutsche Bank National Trust Respondent-Appellant,
Company, as Trustee for

NovaStar Mortgage Funding

Trust, Series 2007-1 NovaStar

Equity Loan Asset Backed

Certificates, Series 2007-1,

V.
Patricia Owens a/k/a Patricia Appellants- @Ef VE
Ann Owens and Tammy M. Respondents. MA D
Bailey, - ' SC 14 20,0 '
Ourt or 4
NOTICE OF APPEAL

Deutsche Bank National Trust Company, as Trustee for NovaStar Mortgage Funding
Trust, Series 2007-1 NovaStar Home Equity Loan Asset Backed Certificates, Series 2007-1
appeals the order of the Honorable James O. Spence dated November 28, 2017. Respondent-
* Appellant received a notice of appeal from Appellants-Respondents on March 8, 2018.

March 13,2018 ' pg%ﬁ/b@"-

G. Benjamin Milam

Bradley Arant Boult Cummings LLP
214 N. Tryon Street, Suite 3700
Charlotte, NC 28204

(704) 338-6049

Attorney for Respondent-Appellant

o | e
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Other Counsel of Record:
Andrew S. Radeker
Harrison, Radeker & Smith, P.A.
Post Office Box 50143
Columbia, South Carolina 29250 -
. (803) 779-2211
Attorneys for Appellants/Respondents.

_Record.on Appeal. 368 .~ . App'x 376 -
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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM LEXINGTON COUNTY
Court of Common Pleas /

James O. Spence, Master-in-Equity
Case No. 2016-CP-32-03572

Deutsche Bank National Trust : Respondent-Appellant,
Company, as Trustee for
NovaStar Mortgage Funding
Trust, Series 2007-1 NovaStar
Equity Loan Asset Backed
Certificates, Series 2007-1,

V.
MAR
Patricia Owens a/k/a Patricia ' Appellants- S AN 14 20 18
Ann Owens and Tammy M. Respondents. ourt
Bailey; - Oprpea/S

PROOF OF SERVICE

I certify that I served the notice of cross-appeal by depositing a copy of it on the date
shown below in the United States mail, postage prepaid, addressed as follows:

Andrew S. Radeker

Harrison, Radeker & Smith, P.A..
Post Office Box 50143

Columbia, South Carolina 29250
Attorneys for Appellants/Respondents.

March 13, 2018 )? 25 - MW
. E g —

G. Benjamin Mifam
Bradley Arant Boult Cummings LLP
214 N. Tryon Street, Suite 3700

“App'x 377 o - Record on Appeal 369
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STATE OF SOUTH CAROLINA | ~ INTHE COURT OF COMMON PLEAS
COUNTY OF LEXINGTON 1 {| [~ [ ) CASENO. 2013-CP-32-2210
Tammy M. Bailey and Patricia Ann;:5 pliy © % 00
Owens, | '

Plaintits, S Rt
vs. CEXINGTON 5 VERDICT FORM

Novastar Mortgage, Inc.; Deutsche Bank
National Trust Cumpany, as trustee for
Novastar Mortgage Funding Trust, Series
2007-1 Novastar Home Equity Loan
Asset-Backed Certificates, Scries 2007-1;
Ocwen Loan Servicing, LLC; Brian C.
Reeve; and Brian Charles Reeve, LLC
a/k/a Brian C, Reeve, P.A,;

_ Defendants.

As your verdict in this action, please read carelully and answer the questions set out below
according to the instructions on this form as well as the instructions given (o you by the Court in this
matter:

As to Defendant, Novastar Martgage, Inc.

1) Did you find by a preponderance of the evidence that Defendant Novastar Mortgage. Inc.
violated the South Carolina Unfair Trade Practices Aet? ™ w

ANSWER:  YES WO

If your verdict is for the plaintiffs, please state the amount of ACTUAL damages: $
If your verdict is for the plaimtiffs, please statc thc amount of PUNITIVE damages: $

As to Defendant, Deutsche Bank.

1) Did you find by a preponderance of the evidence (hat Defendant Deutsche Bank. violated the
South Carolina Unfair Trade Practices Act? .

ANSWLR: YES

. App'x378
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If your verdict is for the plaintiffs, please state the amount of ACTUAL damages: $
If your verdict is for the plaintiffs, please state the amount of PUNITIVE damages: $

2) Did you find by a preponderance of the evidence that Defendant Deutsche Bank. is liable for
COnVErsion . g

ANSWER: YLS

If your verdict is for the plaintiffs, plcasc state the amount of ACTUAL damages: §
It your verdict is for the plaintiffs, please state thc amount of PUNITIVE damages: $

As to Defendant, Ocwen Loan Servicing.

1) Did you find by a preponderance of the evidence that

¢lendant Ocwen Loan Servicing
violated the South Carolina Unfair Trade Practices

ct?

/

If your verdict is for the plaintiffs, pleasc state the amount of ACTUAL damages: $
If your verdict is for the plainliffs, please statc the amount of PUNITIVE damages: $

ANSWER: YES

2) Did you find by a preponderance of the cvidence that Defendant Ocwen Loan Servicing is

liable for conversion o
\_‘,'.

If your verdict is for the plaintiffs, please state the amount of ACTUAL damages: $
Il your verdict is for the plaintiffs, plcase state the amount of PUNITIVE damages: $

ANSWER:  YES

( Juryforeperson 7/ Date

: App"X 379 - _ Record on Appeal 371



§102914d3S

FORM 4
STATE OF SOUTH CARQLINA JUDGMENT IN A CIVIL CASE
COUNTY OF LEXINGTON e CASE NUMBER 2013CP3202210
IN THE COURT OF COMMON PLEAS | | [T ., ‘,
Tammy M Bailey Patricia Ann Owens -~ Novastar Mortgage Inc Wells Fargo Bank NA
VIS P on g Rirst Union National Novastar Mortgage
Sl e o 00 | BankNA Funding Trust
Novastar Home Equity Ocwen Loan Servicing
LA AR Loan LLC
LLESH 07 CoyRy B K Richardson Brian C Recve
EARGTON S Brian Charles Reeve
LLC
PLAINTIFF(S) DEFENDANT(S)
Attorney for: [ ] Plaintiff [ ] Defendant
Submitted by: [] Self-Represented Litigant

DISPOSITION TYPE (CHECK ONE)

X JURY VERDICT. This action came before the court for a trial by jury. The issues have heen tried and a verdict rendered.
DECISION BY THFE. COURT. This action cate 1o trial or hearing before the court, The issues have been tried or heard and a

modify arbilration award,
DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):
[ Affirmed;  [J Reversed; [ Remanded; [ Other:

. decision rendered. [ ] Nee Page 2 for additional information.

[J ACTION DISMISSED (CHECK REASON): "] Rule 12(b), SCRCP; [T] Rule 41(a), SCRCP (Vol. Nonsuit);
[ Rule 43(k), SCRCP (Settled); [ Other: ”

[J ACTION STRICKEN (CHECK REASON):  [[] Rule 40() SCRCP,  [] Bankruptey;
O Binding arbitration, subject to right to restore to confirm, vacate or [ other:

[

-NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTI'YING LOWER COURT, TRIBUNAL,, OR ADMINISTRATIVE AGENCY OF THE
CIRCUIT COURT RULING IN THIS APPEAL..

IT IS ORDERED AND ADJUDGED: [ See attached order; (formal order 1o follow) [ Statement of Judgment by the Court:
ORDER INFORMATION

This order [_] ends [_] does not end the case.

Additional Information for the Clerk;

INFORMATION FOR THE JUDGMENT INDEX
Complete this section below when the judgment affects title to real or personal property or if any amount should be enrolled. If
there is no judgment information, indicate “N/A” in one of the boxes below.

Judgment in Favor of Judgment Against Judgment Amount To be Envolled
(List name(s) helow) : (List name(s) below) (List amount(s) below)

If applicable, describe the property, including tax map information and address, referenced in the order:

The judgment information above has been provided by the submitting party. Disputes concerning the amounts contained
in this form may be addressed by way of motion pursuant o the SC Rules of Civil Procedure. Amounts to be computed
such as interest or additional taxable costs not available at the time the form and final order arc submitted to the judge
may be provided to the clerk. Note: Title abstractors and researchers should refer to the official court order for
judgment details.

9/15/2015

CPFORM4Cm
SCCA SCRCP Fortn 4C (Reviscd 3/2013)

Record on. Appeal 3/2 App'x 380
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- . ; ]
Aot Ik R
Circyfit Court Judge Judge Code Date ¢

For Clerk of Court Office Use Only

This judgment was entered on , and a copy mailed first class or placed in the appropriate attorney’s box on , 1o attorneys of record or
to parties (when appearing pro se) as follows:

Jeffrey 1. Silver PO Box 1 1656 Columbia, SC 29211-1656
Andrew Sims Radcker PO Box 50143 Columbia, SC 29250 Michael Casin Grilfin 100 N. Tryon St, Ste, 2690 Charlotte,

e mol, NC 28202
. Jahue Moore PO Box 5709 West Columbia, SC 29171 Mark Steven Wierman 100 N. Tryon St., Suite 2690
Charlotte, NC 28202
ATTORNEY(S) FOR THE PLAINTIFF(S) ATTORNEY(S) FOR THE DEFENDANT(S)
Beth A. Carrigg
Court Reporter Beth A. Carrigg - Clerk of Court

ADDITIONAL INFORMATION REGARDING DECISION BY THE COURT AS REFERENCED ON PAGE 1.

This action came 1o trial or hearing before the court. The issues have been tried or heard and a decision rendered.

CPFORM4Cm
SCCA SCRCP Fom1 4C (Revised 3/2013)
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ORIGINAL

STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
FOR THE ELEVENTH CIRCUIT

COUNTY OF LEXINGTON

Tammy M. Bailey and Patricia Ann, CIVIL ACTION NO: 2013-CP-32-2210

Owens,

Plaintiffs, ORDER DENYING PLAINTIFF’S
MOTION FOR A NEW TRIAL
vs. AND OTHER POST-TRIAL RELIEF

Novastar Mortgage, Inc.; Deutsche Bank
National Trust Company, as trustee for
Novastar Mortgage Funding Trust, Series
2007-1 Novastar Home Equity Loan
Asset-Backed Certificates, Series 2007-1;
Ocwen Loan Servicing, LLC: Brian C.
Reeve; and Brian Charles Reeve, LLC
a/k/a Brian C. Reeve, P.A.,

B
=)

OX!
B3

This matter is before the Court pursuant to Tammy M, Bailey and Patricia Ann Owens’

Defendants.

M’ N et N N N e e N e N Na N N e N N Nt N N N/

Motion for a New Trial and Other Post Trial Relief pursuant to Rules 52 and 59 SCRCP.
Specifically, Plaintiffs ask this Court for a new trial, or in the alternative, to Reconsider, Alter or
Amend its prior rulings. The Court has reviewed the Plaintiff’s Motion and finds that oral
arguments would not assist in this matter and finds that any additional hearing would be
redundant and unnecessary. |

Therefore, it is ORDERED that Plaintiff's Motion for a New Trial and Other Post-Trial

Relief is DENIED, and the prior ruling is reaffirmed in toto. v B

o B

Lexington, South Carolina

June Z( , 2016

e e R ¢ v



FORM 4

STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE
COUNTY OF LEXINGTON CASE NUMBER 2013CP3202210
IN THE COURT OF COMMON PLEAS
Tammy M Bailey Patricia Ann Owens Novastar Mortgage Inc Wells Fargo Bank NA
: First Union National Novastar Mortgage
Bank NA Funding Trust
Novastar Home Equity Ocwen Loan Servicing
Loan LLC
B K Richardson Brian C Reeve
Brian Charles Reeve
LLC
PLAINTIFF(S) DEFENDANT(S)
Attorney for: [ ] Plaintiff [ ] Defendant
Submitted by: [ ] Self-Represented Litigant

DISPOSITION TYPE (CHECK ONE)
(J JURY VERDICT. This action came before the court for a trial by jury. The issues have been tried and a verdict rendered.

0 DECISION BY THE COURT. This action came to trial or hearing before the court. The issues have been tried or heard and a
decision rendered. (] See Page 2 for additional information.

(] ACTION DISMISSED (CHECK REASON): (] Rule 12(b), SCRCP; (] Rule 41(a), SCRCP (Vol. Nonsuit);
[J Rule 43(k), SCRCP (Settled); (] Other:

[] #CTION STRICKEN (CHECK REASON): [J Rule 40(j) SCRCP; (] Bankruptc:;
(] Binding arbitration, subject to right to restore to confirm, vacate or (] Other:
modify arbitration award,;

[ DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):

(J Affirmed;  [] Reversed; [ Remanded; [ ] Other:

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR ADMINISTRATIVE AGENCY OF THE
CIRCUIT COURT RULING IN THIS APPEAL.

IT IS ORDERED AND ADJUDGED: [X See attached order; (formal order to follow) (] Statement of Judgment by the Court:
ORDER INFORMATION

This order [ ] ends [ ] does not end the case.
Additionalvlnformation for the Clerk:

INFORMATION FOR THE JUDGMENT INDEX
Complete this section below when the judgment affects title to real or personal property or if any amount should be enrolled, If
there is no judgment information, indicate “N/A” in one of the boxes below.

Judgment in Favor of Judgment Against Judgment Amount To be Enrolled
(List name(s) below) (List name(s) below) (List amount(s) below)

If applicable, describe the property, including tax map information and address, referenced in the order:

The judgment information above has been provided by the submitting party. Disputes concerning the amounts contained
in this form may be addressed by way of motion pursuant to the SC Rules of Civil Procedure. Amounts to be computed
such as interest or additional taxable costs not available at the time the form and final order are submitted to the judge

may be provided to the clerk. Note: Title abstractors and researchers should refer to the official court order for
judgment details.

CPFORM4Cm
SCCA SCRCP Form 4C (Revised 3/2013)
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‘ 7/8/2016
Circuit Court Judge : Judge Code Date

For Clerk of Court Office Use Only

This judgment was entered on , and a copy mailed first class or placed in the appropriate attorney’s box on July 8, 2016, to attorneys
of record or to parties (when appearing pro se) as follows:

Jana Bebergal Baker 15 East 26Th Street, Apt. 15C New

York, NY 10010

S Sterling Laney III P O Box 999 Charleston, SC 29402

Brian C Reeve 104 Paces Brook Ave Apt 10434 Columbia,

SC 29212-0701

Jeffrey L. Silver PO Box 11656 Columbia, SC 29211-1656

Carmen Harper Thomas PO Box 11070 Columbia, SC
Andrew Sims Radeker PO Box 50143 Columbia, SC 29250 29211 .
S. Jahue Moore PO Box 5709 West Columbia, SC 29171 Benjamin Rush Smith ITI Meridian/17Th Floor 1320 Main

Street Columbia, SC 29201

Michael Casin Griffin 100 N. Tryon St., Ste. 2690 Charlotte,

NC 28202 "

Nicholas J. Voelker 5111 Addison Drive Charlotte, NC

28211 -

Mark Steven Wierman 100 N. Tryon St., Suite 2690

Charlotte, NC 28202

ATTORNEY(S) FOR THE PLAINTIFF(S) ATTORNEY(S) FOR THE DEFENDANT(S)

Beth A. Carrigg/kpk

Court Reporter Beth A. Carrigg - Clerk of Court

ADDITIONAL INFORMATION REGARDING DECISION BY THE COURT AS REFERENCED ON PAGE 1.

This action came to trial or hearing before the court. The issues have been tried or heard and a decision rendered.

CPFORM4Cm
SCCA SCRCP Form 4C (Revised 3/2013)
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STATE OF SOUTH CAROLINA
IN THE COURT OF COMMON PLEAS

COUNTY OF LEXINGTON

T
i

ny

~

Tamny M. Bailey, et al., CIVIL ACTF? N

'—u:
N

2013-CP - 32-

YS.

Novastar Mortgage, Inc., et al.,

vl 4 —
vvvvd §
- Nt e Nt N N
. Y
- 4

Defendant(s) ') - Ay Y o W ~ ‘:i" ¢ ) )
SCB)m #:‘ : 73743 s U

(Please Print)
Submitted By: Andrew S. Radeker Telephone e (803)- 779 2211
Address: P. 0. Box 50143 Fax #: (803) 779-6700
Columbia, SC 29250 Other:

E-mail: - drew@harrisonfirm. com

NOTE: The cover sheet and information contained herciun ncither replaces nor supplements the filing and service of pleadings or other papers
as required by law. This form is required for the use of the Clerl of Court for the purpose of docketing, It must be filled out completely,
signed,.and dated. A copy of this cover sheef must be served on the defendant(s) along with thc Summons and Complaint.

DOCKETING INFORMATION (Check all that apply)
*If Aetion is Judgmeni/Settlement do nat complete
JURY TRIAL demanded in complaint. [ ] NON-JURY TRIAL demanded in complaint,
This case is subject to ARBITRATION pursuant to the Court Annexed Alternative. Dispute Resolution Rules.
This case is subject to MEDIATION pursuant to the Court Annexed Alternative Dispute Resolution Rules.
This case'is exempt from ADR, (Proof of ADR/Exemption Attached)
NATURE OF ACTION (Check One Box Below) - - - » -

OROR

Contracts Torts - Professional Malpractice Torts — Personil Injury Real Property
] Constructions.{100) [J  Dental Malpractice (200) O  Assault/Skander/Libel (300) O Claim & Delivery (400)
] Debt Collection (110) O  Legal Malpractice (210) O Conversion (310) [J Condemnation (410)
O Employient (120) [0 Medical Malpractice (220) O  Motor Vehicle Accident (320) [ Foreclosure (420)
O General (130) Previous Notice of Intent Case # (0  Premises Liability (330) [ Mechanic's Lien (430)
O Breach of Contract (140) 20 CP-___ - [ Products Liability (340) [ Partition (440)
O Other (199) . [J  Notice/ File Med Mal (230) [ . Personal.Injury (350) [J . Possession (450)
O  Oiher (299) I Wrongful Death (360) [0 Building Code Vioiatict 50}
. O  oOther (399) & Other (499)
Inmate Petitions Judgments/Settlements Administrative Law/Relicf Appceals
O PrcCRr(500) 0 Death Scitlement (700) [J Reinstate Driver's Licensc (800) O Arbitration (900)
O Mandamus (520) O Foreign Judgment-(710) [J Judiciat Review (810) (0 Magistrate-Civil (910)
(0 Habeas Corpus (530) 0 Magistrate’s-Judgment (720) [ Reliel (820) (O Magistrate-Criminal (920)
[0 Other (599) 0O Minor Settlement (730) [0 Permanent Injunction (830) (0 Municipal (930)
O Transcript Judgment (740) (O Forfeiture-Petition (340) (J Probate Court (940)
O Lis Pendens (750) [ Forfeiture—Conscnt Order (850) O SCDOT (950)
O Tmn;(er ql'-Sl_ructurcd ) ] Other (899) (0 Worker's Comp (960)
Scttlement Payment Rights [0 Zoning Board (970)
Application (760)
Other (799) [ Administrative Law Jjudge (980)
Special/Complex /Other [ Public Service Commission (990)
O Environmental (600) [J  Pharmaceuticals (630) [ Employment Security Comm (991)
] Automobile Arb. (610) [J  Unfair Trade Practices (640) (O Other (999)
] Medical (620) [0 Out-of State Depositions (630)
3 Other (699) 1 Motion to Quash Subpocna in
an Out-of-County Action (660)
[0 Secxual Predator (S’IJQ) /
L — - N
Submitting Party Signature: ‘//’/<f.ﬁ4— = <=7 Date: June 27,2013

- Note: Frivolous civil proceedings may be subject to sanctions pursuant to SCRCP, Rule 11, and the South Carolina Frivolous
Civil Proceedings Sanctions Act, S.C. Code Ann, §15-36-10 et. seq.

SCCA 7234 (10/09) App'x 385 Page 1 of Record on Appeal 377




FOR MANDATED ADR COUNTIES ONLY
Allendale, Anderson, Beaufort, Colleton, Florence, Greenville,
Hampton, Hoiry, Jasper, Lexington, Pickens (Family Court Only), and Richland

SUPREME COURT RULES REQUIRE THE SUBMISSION OF ALL CIVIL CASES TO AN ALTERNATIVE
DISPUTE RESOLUTION PROCESS, UNLESS OTHERWISE EXEMPT.

You are required to take the following action(s):

I.

The parties shall select a neutral and file a “Proof of ADR” form on or by the 210" day of the filing of this
action. If the parties have not selected a neutral within 210 days, the Clerk of Court shall then appoint a
primary and secondary mediator from the current roster on a rotating basis from among those mediators
agreeing to accept cases in the county, in which the action has been filed. )

The initial ADR conference must be held within 300 days after the filing of the action.

2.

3. Pre-suit medical malpractice mediations required by S.C. Code §15-79-125 shall be held not later than 120
days after all defendants are served with the “Notice of Intent to File Suit” or as the court dnects (Medical
malpractice mediation is mandatory statewide.)

4, Cases are exempt from ADR only upon the following grounds:

a. Special proceeding, or actions seeking extraordinary relief such as mandamus, habeas corpus, or
prohibition;

b. Requests for temporary | rehef . .

c. Appeals

d. Post Conviction relief matters;

e. Contempt of Court proceedings;

T.” Forfeiture proceedings brought by governmental entities; )

g. Mortgage foreclosures; and

h. Cases that have been previously subjected to an ADR conference, unless otherwise required by
Rule 3 or by statute,

5. In cases not subject to ADR, the Chief Judge for Administrative Purposes, upon the motion of the court or
of any party, may order a case to mediation.

6. Motion of a party to be exempt from payment of neutral fees due to indigency should be filed with the
Court within ten (10) days after the ADR conference has been concluded.

Please Note: You must comply with the Supreme Court Rules regarding ADR.

Failure to do so may affect your case or may result in sanctions.

‘Page 20f2 -
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STATE.OF SOUTH CAROLINA I(I I‘I{IE C@bRT Or CO\'I\’IO\! PLEAS
COUNTY-OF LEXINGTON fn i CASE NO 2013-CP-32-
' 5o
Tammy M. Bailey and Patricia Ann CTe T
Owens, ' » e
Plaintiffs, ' ,
Vs,
SUMMONS

Novastar Mortgage, Inc.; Wells Fargo (JURY TRIAL DEMANDED)

Bank, N.A,, as successor by merger to
First Union National Bank, N.A.;
Deutsche Bank National Trust Company,
as trustee for Novastar Mortgage e,
Funding Trust, Serics 2007-1 Novastar AT ‘:-"-:; ok ) C Ly p
Home Equity Loan Asset-Backed Y e
Certificates, Series 2007-1; Ocwen Loan
Servieing, LLC; Saxon Mortgage
Services, Inc.; B. K. Richardson; Brian C.

R/
W

2N

(s,

" Reeve; and Brian Charles Reeve, LLC
a/k/a Brian C, Reeve, P.A.;

Defendants.

TO THE-DEFENDANTS ABOVE NAMED: '
YOU ARE HEREBY SUMMONED and required to answer the Complaint in this action,

a copy of which is herewith served upon you, and to serve a copy of your answer to the said

Complaint upon the subscriber, at his office, P. O. Box 50143, Columbia, South Carolina 29250,

within thirty (30) days after the service hereof, exclusive of the day of such service; and if you

fail, to answer the Complaint in the time aforesaid, a judgment by default will be rendered against

you for the relief demanded in the Complaint. '
Respectfully submitted, -

/
//A‘..//:’\ 7 =

“Andrew S. Radeker ‘
HARRISON & RADEKER, P.A.
Post Office Box 50143
Columbia, South Carolina 29250
(803) 779-2211
ATTORNEY FOR PLAINTIFFS

- /"

Columbia, South Carolina
June 27, 2013

- App'x 387
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STATE OF SOUTH CAROLINA

COUNTY OF LEXINGTON

Tammy M. Bailey and Patricia Ann
Owens,

Plaintitfs,
VS,

Novastar Mortgage, Inc.; Wells Fargo
Bank, N.A., as succeéssor by merger to
- First Union National Banl¢, N.A.;
Deutsche Bank National Trust Company,
as trustee for Novastar Mortgage
Funding Trust; Series 2007-1 Novastar
Home Equity Loan Asset-Backed
Certificates, Series 2007-1; Ocwen Loan
“Seivicing, LLC; Saxoii Moitgage

Services, Inc.; B. X. Richardson; Brian C,

Reeve; and Brian Charles Reeve, LLC
a/lk/a Brian C. Reeve, P.A.;

Defendants,

The Plaintiffs, complaining of the Defendants herein, allege:

H%r

=)
IN THE CGOURT OF COMMON PLEAS

o 7 o~
CASE NO. 2013-GP-33-

COMPLAINT
(JURY TRIAL DEMANDED)

1. This action concerns property located at 111 Andrew Court, Gaston, South Carolina,

which is located in Lexington County, South Carolina.

2. The Plaintiffs are citizens and residents of the County of Lexington, State of South

Carolina.

2.

3. Defendant Novastar Mortgage, Inc. (hereinafter “Novastar®) is a corporation. Upon

information and belief, Novastar Mortgage, Inc. is still an existing corporation.

4. Defendant Wells Fargo Bank, N.A. is a business entity that operates across the nation,

including in Lexington County, South Carolina, and is the successor by merger to First Union

Record on Appeal 380 -

" App'x 388
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National Bank. First Union National Bank is, upon information and belief, the last entity to
which the note subject of this case was endorsed and the last to receive it via negotiation.

5. Defendant Deutsche Bank National Trust Company, as trustee for Novastar Mortgage
Funding Trust, Series 2007-1 Novastar Home Equity Loan Asset-Backed Certificates, Series
2007-1, is a business entity that operates across the nation, including in Lexington County, South
Carolina, and is the record owner of the mortgage subject of this case.

6. Defendant Ocwen Loan Servicing, LLC is a business entity that operates across the
nation, including in Lexington County, South Carolina, and is the present purported sérvicer of
the loan at issue.

7. Defendant Saxon Mortgage Services, Inc. is a business entity that operates across the

e naliou; incltiding m Lexington County, South Carolina, and is a former purported servicer of the
loan at issue.

8. Defendant B. K. Richardson is, upon information and belief, a citizen and resident of

the County of Lexington, State of South Carolina.

9. Defendant Brian C. Reeve is, upon information and belief, a citizen and resident of
the County of Lexington, State of South Carolina.

10. Defendant Brian Charles Reeve, LLC is, upon information and belief, a South
Carolina limited liability company with its principal place of business in the County of
Lexington, State of South Carolina, and is the successor to Brian C. Reeve, P.A.

11. Jurisdiction of this action and of the defendants herein is proper in Lexington County,

South Carolina..
12. Venue in this action is proper in Lexington County, South Carolina.
13. On or about June 15, 1998, Plaintiff Patricia Ann Owens (hereinafter “Patricia Ann”)

signed the second page of a two-page document that states on its first page that it is a balloon

2
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note (hereinafter “the balloon note™) to Novastar Mortgage, Inc. A copy of this document is

attached as Exhibit A to this complaint.

14. This was in connection with a purported loan refinance through Defendant Novastar

Mortgage, Inc.
15. A mortgage document (hereinafter “the mortgage”) was signed by Patricia Ann on or
about June 15, 1998, stating that it secures repayment of the balloon note.

16. The attorney who purportedly supervised the closing of this mortgage loan was
Defendant Brian C. Reeve (hereinafter “Defendant Reeve”), operating through his law firm,
Brian C. Reeve, P.A.

17. Defendant Reeve did not actually supervise the closing of the mortgage loan.

_18. No licensed South Carolina attorney supervised the closing of the loan. = o

19. The mortgage loan was closed through the unauthorized practice of law, with Patricia

Ann’s execution of the balloon note and the mortgage supervised only by a layperson, Defendant

B. K. Richardson.

20. Defendant Reeve was not present at the execution of the balloon note and the
mortgage, yet he falsely signed as a witness and notary on the mortgage.

21. Patricia Ann did not know and did not believe that she had signed a balloon note.

22. Patricia Ann did not believe she was entering into a balloon note transaction.

23. Defendant Novastar Mortgage’s employees, agents, and servants led Patricia Ann to

believe that she was not entering into a balloon note transaction,

\

24, Patricia Ann was never given any opportunity 1o select an attorney to represent her in

connection with the mortgage loan closing.

25. Defendant Reeve was chosen by Defendant Novastar Mortgage’s employees, agents,

and servants to get the mortgage loan closed.

(5]
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26. If Patricia Ann had been represented by competent, unconflicted counsel who

supervised the loan closing, she would not have signed the balloon note.

27. The balloon note and the mortgage loan closing transaction are and were
unconscionable and were induced by unconscionable conduct, such conduct including, but
necessarily being limited to, the following:

a. Unauthorized practice of law and the failure of an attorney to supervise the
loan closing;

b. False witnessing of the mortgage;

c. Deprivation of Patricia Ann’s right to counsel;

d. Taking advantage of Patricia Ann’s position and lack of education about
T ‘ﬁnanci_.ﬁ_l__iﬁ‘atters.‘ R el T A
e. Misleading Patricia Ann as to the content and effect of the documents she was

signing; and |
f.  The maturity and payment terms of the balloon note.

- 28..-The.mortgage was recorded July. 2, 1998, in the office of the Lexington.County
Register of Deeds in Book 4743 at page 330.

29. A copy of the mortgage as recorded is attached as Exhibit B to this complaint.

30. Plaintiff Tammy M., Bailey (hereinafter “Tathy”) is Patricia Ann’s daughter and
later became a debtor under the note through an assuﬁlption.

31. Tammy would not have done so if she had been aware of the balloon note.

32. Defendants Ocwen Loan Servicing and Saxon Mortgage Services have
misappropriated money paid toward the loan at:issue by Tammy and Patricia Ann, such

misappropriation including, but not being limited to, the application of payments toward

nonexistent or improper fees.

4
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FOR A FIRST CAUSE OF ACTION

33. Each assertion set forth in this pleading that is consistent with the following is
incorporated herein by reference as if here set forth verbatim.

34, Defendant Novastar Mortgage did not comply with the attorney preference
provisions of S.C. Codé Ann. § 37-10-102 with respect to the closing of the loan subject of this
action.

35. No attorney supervised the closing of the loan subject of this case.

36. The loan subject. of this action was unconscionable and was induced by

_ unconscionable conduct.

37. For each violation of S.C. Code Ann. § 37-10-102, Patricia Arn and Tammy are

entitled to daniages, attorney’s. fees, and penalties as.provided in the South. Carolina. Consumer -~

Protection Code, including all available relief under S.C. Code Ann. § 37-10-105.

38. This cause of action lies against Defendants Deutsche Bank and Wells Fargo,

PR

39. Each assertion set forth in this pleading that is consistent with the following is
incorporated herein by reference as if here set forth verbatim.

40. Actions of the Defendants, including, but not necessarily limited to, those stated in
this pleading, constitute violations of the South Carolina Unfair Trade Practices Act, S.C. Code
Ann. § 39-5-10, et seq., and were unfair and deceptive actions in trade or conumerce.

41. The Defendants knew or should have kn&-vn that the said actions were violations of

the Unfair Trade Practices Act and were unfair and deceptive actions in trade or commerce.

FOR A SECOND CAUSE QR-ACTION. - - o e P




42, These actions are capable of repetition, including, but not necessarily limited to, in

that the Defendants’ procedures and processes allow for and actually foster and encourage such

behavior.

43, Patricia Ann and Tammy have suffered damages as a result of the Defendants’

4

actions.

44, Patricia Ann and Tammy are entitled to recover from the Defendants actual damages,

treble damages, reasonable attorney’s fees, and costs,

FOR A THIRD CAUSE OF ACTION

45. Each assertion set forth in this pleading that is consistent with the following is

incorporated herein by reference as if here et forth verbatim,
46. I misapplying Patricia. Ann and_Tammy’s payments. Defendants. Ocwen Loan

Servicing and Saxon Mortgage Services converted money of Patricia Ann and Tammy to their

OoWn use.

47. This conversion was without Patricia Ann and Tammy’s permission.

Py e rde e

~. 48.This.conversion was wrongful.. .. . - feme
49. This conversion was performed with conscious indifference to or reckless
disregard of the rights of Patricia Ann and Tammy.
50. This conversion caused damages to Patricia Ann and Tammy.
51. These damages include, but are not necessarily limited to, the value of the Patricia
Ann and Tammy’s payments that were applied to incorrect charges to the loan and the accrual of

interest to the loan that would not have accrued had the payments been properly applied.

52. Patricia Ann and Tammy are entitled to recover actual and punitive damages from

these Defendants.
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FOR A FOURTH CAUSE OF ACTION

53. Each -assertion set forth in this pleading that is consistent with the following is

incorporated herein by reference as if here set forth verbatini.

54. Defendant Reeve undertook to be Patricia Ann’s attorney at law with regard to the

¥

mortgage loan closing.

55. Defendant Reeve did so as an employee and principal of Brian C. Reeve, P.A.

56. Defendant Reeve owed Patricia Amn a duty to exercise reasonable care in

representing her in the loan closing étlbject of this case.
57. That duty was imputed to Brian C. Reeve, P.A.
58. Upon information and belief, Defendant B. K. Richardson was an employee of Brian
..C. Reeve, P.A.; at all timé€s material hereto. . i NS VU
59. Defendant Brian Charles Reeve, LLC is responsible for the breach of that duty.
60. These defendants, and their agents, employees, and/or servants, were negligent,

careless, reckless, and/or grossly negligent and acted in violation of their duties to Patricia Ann,

including, but not necessarily limited to, as described above and as.follows
a. Failing to advise Patricia Ann as to the nature and effect of the balloon note;
b. Conducting the loan closing without being an independent attorney as
required by law;
C. Conducting the loan closing without the presence of a second witness and
arranging for the false witnessing and notarization of the mortgage;
d. Failing to represent IPatricia Ann competently;

e. Failing to advise Patricia Ann, including, but not limited to, with regard to the

legal importance and content of the documents used in the closing;
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f.  Placing Defendant Novastar Mortgage in a position to unfairly and unlawfully
take advantage of Patricia Ann;

a. Failing to use the degree of care that a reasonable and prudent real estate
attorney would have used under the circumstances.

61. The conduct of these Defendants failed to meet the duty of care they owed to Patricia
Ann. These Defendants did not exercise the competence and diligence normally exercised by
lawyers in similar circumstances.

62. As a direct and proximate result of the negligence, carelessness, recklessness, and/or
gross negligence of these Defendants, Patricia Ann and Tammy have suffered and will continue
to suffer damages.

03, These Defendants are liable to Patricia Annand Tammy_ for actual and punitive
damages and the éosfs of this case.

64. Because of time constraints, an affidavit of an expert as to these matters could not be

prepared,

WHEREFORE, the Plaintiffs pray:
a) For judgment against the Defendants awarding the Plaintiffs actual damages;
b) For judgment against the Defendants awarding the Plaintiffs punitive damages;
c¢) For judgment against the Defendants awarding the Plaintiffs treble damages;

d) For judgment against the Defendants awarding the Plaintiffs all available statutory

)]

penalties;

e) For judgment against the Defendants awarding the Plaintiffs all relief available under

S.C. Code Ann. § 37-10-105(C);
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f) For judgment against the Defendants awarding the Plaintiff reasonable attormey’s

fees;

g) For judgment against the Defendants awarding the Plaintiff the costs of this action;

and

h) For such other and further relief as the Court may deem just and proper.

Respectfully submitted,

m' S. Radeker
HARRISON & RADEKER, P.A.
- Post Office Box 50143 o .. .7~ A
Columbia, South Carolina 29250
(803) 779-2211
(803) 779-6700 (facsimile)
drew@harrisonfirm.com (email)

ATTORNEY FOR PLAINTIFFS

Columbia, South Carolina . . -
June 27, 2013
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- . LOAN §) 90-031782
) BALLOON NOTE
' (FDED RATE)

THIS LOAN IS PAYABLE IN FULL AT MATURITY, YOU MUST REPAY THE ENTIRE PRINCIPAL BALANCE OF
THE LOAN AND UNPAID INTEREST TEEN DUE. THE LENDER ISUNDER NO OBLIGATION TO REFINANCE THE
“.LOAN AT THAT TIME. Y'OU WILL, THERERORE, BE REQUIRED TO MAXKE PAYMENT OUT OR QTHLR ASSETS
THAT YOU MAY OWN, OR YOU WILL HAVE TO FIND A LENDER, WHICH MAY BE TBE LENDER YOU BAVE
THIS LOAN WITH, WILLING TO LEND YOU THE MONEY, IF YOU REFINANCE THIS LOAN AT MATURITY, YOU
MAY HAVE TO PAY SOME OR ALL OF THE CLOSING COSTS NORMALLY ASSOCIATED WITH A NEW LOAN

EVEN IF YOU OBTAIN REFINANCING FROM TBL SAME LENDER.

JUNE 15, 1998 ! LAGUNA HILLS, ' )
(city} [Stato)
111 ANDREW COURT, GASTOR, SC 29053
|Property Address]
1, BORROWER'S PROMISE TO PAY :
$60,400,00,  (thls amount is called “‘principal’"),

1o return for 2 loan that | have received, 1 promise to pay U.S,
plus inleest, to the order of the Lender. The Lender is NOVASTAR MORTGAGE, INC., A VIRGIRIA CORPORRTION.

Tunderstand that the Lendérmay transfer tiis Note. 'I‘beLender oranyone who lakes this Noteby Uansferand whois entitled Lo receive
payments under this Note is called the "*Mole Heldar.’

2. INTEREST
.. Jntereg] \nll b2 ch'uged on unpaxdpnne\pc’-unul lhc fu)l amounl ﬂfpmlc:pd} has lx:.:n p:ud I m]l pay interest at a yearly rite’
of 9.990%,- PO e e

Section 6(B) of

The interest rate roquucd by this Section 2 is the rate I will pay both before and after any default deseribed in
“this Note,

3. PAYDMENTS
(A) Time and Place of Paymenls
1 will pay principal and inicrest by making payments cvery month.
1 will make my monthly payments on the  1ST  day of cach month beginsiing on  AUGUST, 1998,
1 will roake these paymoents every month ung? { have paid all of the principal and interest and any other charges described bzjow that
1 may owe under this Mote. My monthly payments will be applicd to intcrest before principal. If, on JULY 1, 2013,
1 51ill ows amounls undes this Note; | will pay those arounts in full on thatdste, whith s caled the ‘'Matrity Date.”
1 will make my monthly payments at
23646 AVENIDA CARLOTh 37L
LAGUNA HILLS, CA 92653

or at a different place if required by the Note Holder,
(B) Amount of Monthly Payments
My monthly paymént will bz in the amount of U.S. $529.61,

4. BORROWER'S RIGHT TQ PREFAY
I have the right 10 roake payments of principal at any time before they are due. A payroent of principal only is known as a

“‘prepaywsent ' When | make a prepayment, I will 121} the Note Holder in wriling that I am doipg so.

1 may make a full prepayment or partial prepayments withoul paying any prepayment cbarge. The Nole Holder will use all of
my prepayments to reduce the amount of principal that 1 owe under this Note, If 1 make 2 partial prepayment, there will be nocbanges
in the due date or in the amount of my monthly payment unless the Nete Holder agrees {n writing lo those changes.

5. LOAN CHARGES
1fa }aw, which applies to this laan and which sets maximurm loan charges, is finally interpreted so that the interest or other Joan

charges collected or lo be collected in connection with this foan exceed the permitted Jimits, then: (i) any such foan charge shall be
reduced by the amounl necessary (0 seduce the charge to the permitted limit; and (i) any sums alréady collected Som me which
exceeded permitted Jimits will be refunded to me. The Note Holder roay choose {o make this refund by reducing the psincipal T owe
under this Note or by makinga direct payment tome. Ifa refund reduces principal, the reduction wall be treoted asa partial prepayment,

6. BORROWER’S FAILURE TO PAY AS REQUIRED
(A) Late Charges for Overdue Payments
Il the Note Holder bas not reccived the full amount of any monthly payment by the end of 15 calendar days after
the date it is due, 1 will pay a late charge to the Note Holder, The amount of the charge will be 5.000%  of my overdue
payment of principal and interest [ will pay this laic charge promplly bul only oncs on cach Jale payment.

(B) Default
Ir'I do not pay the full amount of each monthly payment on the date it is duc, I will be in default,

(C) Notice of Default
If I am in defoult, the Note Holdzr ymay send me a wrillen notice telling me that i I do not pay the overdue amount by a certaj

MULTISTATE BALLOON FINED RATE NOTE-Singlc Fumily-FALLA UNIFORM INSTRUMENT
Page 1 of 2 T29SINOT xo
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" date, the Mote Holder may require me to pay imuncdiately the full amount of principal whick has not besn paid and all L?':c inicrost

3 N
that ] owe on thal amount. That date must be at least 30 deys afier the date on which the notice is delivered or mailed 10 me

(D) No Wajver By Note Holder .
Even if, at 2 time whben [ am in default, the Note Holdar doss not require me to pay inunediately in full as dzscribed above, the

Note Holder will still bave Lhe right lo do so if | am in defaulf at a later Gime.

(E) Paywment of Note Holder's Costs and Expenses
If the Note Holder has required me lo pay immedialely in full as describd above the No!e Holdzr will have the right 10 be paid

back by me for all of ils cosls and expenszs in enforcing this Note to the extentnot prohibited by applicable law. Thoseexpensesinclude,

for example, reasenable atiorneys’ fees.

7. GIVING OF NOTICES
UnJess npplicable law requires a diferent method, any notios that must be givento meunder this Note will be given by deliv cnng

it of by mailing it by first closs mnil to me af the Property Address above or at a different address if 1 give the Nole Holder s nolice
of nry different address.

Any natice that must be given to the Note Holderunder this Note will be given by mailing it by Gsst class mail to the Note Holder
al the address stated in Section 3(A) above or at a different address if I am given a notice of that different address.

8, OBLIGATIONS OF PERSONS UNDER THIS NOTE
1f more than one pzrson signs this Note, each pzrson is fully and personally obligated to keep al} of the promises made in this

Note, including the promisetopay the full amountowed. Any person who is 2 guarantor, suzetyor endosser of this Note isalso obligated
10 do these things, Any parson who takes over these obligations, including the obligations of 2 guarantor, suzety or endorser of this
Note, is also obligated fo keep all of the promises made in this Note. The Note Holder may enforce its rights under this Nole against
cach person individually or against alf of us togethes. This means that any one of us may be required to pay all of the amounts owed

uadzr this Note,

2. WAIVERS
fandanyother persoh who hasobligations under this Notc waive the rights of preseniment and notice of dishonor. **Preseniment

means the right lo require the Note Holdzr to demand payment of amounts due, **Notice of dishonor”” mcans the right to require Uic
Note Holder to give notice to other persous that ameums due have not bezo paid.

" This Nb1€ is 2'uniform insuiiment »mh llmned Variatiotis iA Some )unsdxdxons [ addifion To the prote —gR'cE 1o the Note
Holder under this Notz, a Morgage, Desd of Trust or Security Degd (the *'Security Instrument'"), dated the same date as this Note,
protects the Note Holdzr from possible losses which might result if] do notkeep the promises which | make inthis Note. Thal Security

Instrument deseribes how and under whal conditions [ may bz required to roake immediate payment in full of all arnounts f owe undsr
this Note. Some of those conditions are described as follows:

Transfer of the Property or & Beucficial Interest in Borrower. If all o any part of the Prop rty or any inlezest in
it is sold or transferred (or if a beneficial fntcrest in Borrower is sold or transferred and Borrower is not 2 natural person)
without Lender’s prior written coosent, Lender may, ut its option, require immediate payment in full of all sums sccured
by ‘this Security Instrament, However, Lhis option shail not be exercised by Lender if excrcisc is prolubited by federal faw
as of the date of this Security Instrument,

" If Lender exerciscs this option, Lender ‘shall give Borrower notice of acceleration. The notice shall provid‘a p‘nod of
not less than 30 days from the date the notice is delivered or mailed within which Borsower must pay all sums secured by
this Security Instrumeot. If Borrowes Fails lo pay these sums prios to the ¢xpiration of this period, Lender may invoke any
reqedies permitted by this Security instument without further notice or demand on Borrower,,

WITNESS THE HAND(S) AND SEAL(S) OF THE UNDERSIGNED.

PATRICIA ANH OWBYNS

rAY TOTHE ORERPFIRION NATIONAL BANK AS TRUSTEF

WITHOUT RECOURSE
NOVASTAR MORTGAGE, lnr_

Tty Curineii, Yico President
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MORTGAGE

THIS MORTGAGE (**S=curity Instrument”) is givenon  JUNE 15 , 1998, The mortgagor is

PATRICIA ANN OWENS

- . (""Borioner'').
This Secority Instruroent is given o NOVASTAR MORTGAGE, INC., A VIRGINIA CORPORLTION

R which s organized and . .

. exisling under the laws of ~ 'THR' STATE_OP.YIRQINIZ. . B
' o and Whose 2ddress is 23046 AVENIDA CARLOTA 3FL, LAGUNA HILLS, CA 92653
: . (*'Lender"’),
THOUSAND FOUR HUNDRED AEND NO/100%k# kit st
l**t'ki‘*ttit*'ﬁ*t****tll***ti’*t*t**tt*lrtlktt*tl—i tl‘*tk*ﬁlt'i**‘x***i—i—ii DO)]EIS
(U.S. $60,400.00 ). Thisdebt is evidenzed by Borrowes's pote dated the same dale as this Security Lostrument **Note™),
which provides for monthly payments, with the full debt, if pol paid carlicr, due and payablzon  JULY 1 , 2013,
This Security Instrument sscures 1o Lender: (a) the repayruent of the debt evidenced by the Note, with inerest, and ali renewals,
extensions and modifications of the Note; (b) the paymeat of all other sums, with interest, advanced under paragraph 7 {o prolect
the sceurity of this Security Instrument: and (c) the performance of Borrower's covenants and agreernents under this Security
Lostrument and the Note. For this purpose, Borrower doss hereby mortgage, grantand convey to Lender andLendzr's Successors angd
assigns the following described property located in- LEXINGTON County, South Carolina:

Borrower owes Lender the principal sum of SIXTY

SEE LEGAL DESCRIPTION ATTACHED HERETO AND MEDE A PART HEREOF.

AP fi: 10027-01-~01

EXHIBIT

. which has the addressof 111 ANDREW COURT, GASTON
: {Sureer, City},
l South Carolinz’ 29053 (“'Propzriy Address™);
{Zip Codz} .
Initizla; ély)
SOUTH CAROLINA- Singk Fumily -FNMAFHLAMC UNIFORN INSTRUMENT
SCVDEIED 604

VHEP-ER(SC)(P512) Form 041 990 Amended 1094 Pagelof5
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t. TO HAVE AND TO HOLD this propesty unle Lender and Lender's successors apd assigns, forcver, logether with all the
improvements now or hereafier erected on (he property, and all easzments, appurtenances, ang fixtures now or heyealier 2 part of
the property. All replacements and additions shall also be covered by this Security Instrurment. All of the foregoing is referred to in

this Security Instrument as the **Propaity.”
BORROWER COVENANTS that Bonower is lawfully scised of the estaie hereby conveyzd and has the right (o morigage, grant

' and convey Uie Propertyand that the Froperiyisunencumbzered, except for cnsumbrances ofiecord. Borrower warrants and will d=fend
genzrally the title fo the Property against all ¢lajms and demands, subject (o any encumbrances of record.
’ THIS SECURITY MNSTRUMENT combines uniform covenants for nztional vse and non-uniform covenants with limjted
variations by jurisdiction to constiute a uniform security instrument covering scal property.
UNIFORM COVENANTS, Borrower and Lender covenant and agree as follows:
! 1. Payment of Principa) and Inferest; Prepayment and Late Charges. Borrowsr shall promptly pay whep due the principal
’ of and jnizrest on the'dsbt evidenced by the Nole and any prepayment and lale chasges due under the Note.

2. Funds (or T2xes and Insuraace Subject to applicable law or to a wrilicn waiver by Lender, Borrower shall.pay to Lender
on the day monthly payments are dus undzr the Nole, unt] the Note is paid in full, 2 sum {"*Funds'") for: (3) yearly taxes and
assessments which may attain priority over this Security Instrument as 2 lien on the Propzriy; (b) yearly leaschold paymznts or ground
rents onthe Propzrty, if any, (6) yearly hazard of propery insurance premiums; (d) yearly flood insurance premiums, if any; (&) yearly
mostgage insurancepremiums, ifany; and (f) any sums payableby Borrowerto Lendzr, inaccordancs with the provisions of paragraph -
8, in liev of the. payment of mortgage insurance premiums, Thase iems are called **Escrow Jiems."* Lender may, atany time, collect
and hold Funds in an amount not 10 exceed the maximum amount a lendzr for a federaily related morgage loan may require for
I Borrower's escrow account undes the federal Real Estate Ssttlement Procedures Act of 1974 as amended from Gme to tiree, 120.8,C,

Section 2601 et seq, (“"'RESPA""), unless another law that applies to the Funds se(s a lesser amount. If so, Lender may, al any time,
colleci and hold Funds in an amount nol to exceed the lssser amonnt. Lendsr may estimate Lhe amount of Funds due on Lhe basis of
curtent data and reasonable estimates of expenditures of fulure Escrow ltems or othenwiss in accordance with applicable law.

The Funds shall be held in ap institution whose deposits arc insurcd by 2 fedzral agency, instrumentatty, or entity (including
Lender, il Lender is such an institution) or in any Fedzra) Home Loan Bank:. Lender shall apply the Funds (o pay the Escrow Hems.
Lender may not charge Borrower for holding and applying the Funds, annuallyanalyzing the escrowaccount, orverifying the Escrow
Hems, unless Lender pays Borrower interest on the Fundsand applicable lawpermits Lender to make suck a charge, However, Lender

may requirc Boriower to pay a ons-time charge for an indzpzndent real estate tax reporting service used try Lender in connestion with
pplicablelaw requires intesest tobz paid, Lendes | . v e s

thisloan, urdess applicable law provides othenwise. Unlessan agrecroentis made ot a
shall not be reqnired-to pay. Borrower any interest or eamings on the Funds, Borower asd Lendes may arec in writing, however,

: 'j: .thatinlerest shall be pald on.the. Funds. Lender shall give 1o Bormower, without charge, an annuzl accounting of the Funds; shiowing
credits and debits to the Funds and the pusposs for which each dzbit to the Fands was made, The Funds are pledged as additional

! . securigy for all sums secured by this Security [nstrument. |
If the Funds held by Lender exceed the amounts psrmitted 10 be held by applicable Jaw, Lender shall azcount to Borrower for

the excess Funds in accordance with the tequirements of applicable law. If the amount of the Funds held by Lendzr at any time is

not sufficient (o pay the Escrow lems svhen due, Lender may so polify Borrower in writiog, and, in such case Borrower shalf pay

to Lender the amount necessary to make up the deficiency. Borrower shall make up the dzficiency in no more than twelye monthly
payments, at Lender's sole discreton.

Upon payment i full ofall suras secured by this Security Instruroent, Lender shall promptly refund to Borrower apy Funds held
by Lender, If, under paragraph 21, Lender shall acquire or sell the Propzrty, Lender, prior to the acquisition or sale of the Property,
shall applyany Funds held by Lender at the lime of acquisition or sale as a credil against the sums secured by this Security Instrument,

3. Application of Payments, Unless applicable Jaw provides otherwise, all payrnents received by Lendey under patagraphs |
nd 2 shall be applied: first, to any prepayment charges due under the Note; second, 1o amounls payable under paragraph 2; third,
i 1o iruerest due; fourth, lo principal due; and last, fo any lale charges due under the Note.

4. Cbarges; Liens, Borrower shall pay all taxes, assessments, charges, fines and impositions atiributable fo the Propsrty which
may altain priority over this Security Jnstnument, and Jzaszhold payments or ground rents, if any, Borrower shall pay these obligations
in the manner provided in paragraph 2, or if not paid in thal manner, Barrower shall pay them on time directly 1o the person owed
Ppayroent Borrower shall prompuy furnish to Lender all notices of amounts fobs paid undsr this paragraph. If Borrower makes these
payeents directly, Bonower shall proropuy furnish to Lender receipts evidencing the payments,” -

i ' Bonowcrsha}lplomleydischargcanylicnwhichba.spﬁorit)'overthsSccuﬁt)'lnsuumcutunlcssBonowcr:(a)aglctsinwriﬁng
tothe paymznt of be obligation secuyed by the fien in a manner acceptable 1o Lender, (b) contesls in good faith the fien by, ordefends
agalnst enforcement of Lhe lico in, Jegal prozecdings which in the Lender's opinfon opzrate 10 prevent the enforcement of the lisn;
or (c) secures from the holdet of the licn an agreement satisfactory to Lender subordinating the lien to this Security Instruroent, If
Lender detenmines that any part of the Properiy is subject to a lien which may altain priority ovet this Szcurity Instrument, Lender
may give Bortowera notice identifylng the licn. Borrower shall salisfy the lien or take one or more of the actions sat forth above within

10 days of the giving of notice,
S. Hazard or Property Insurance. Borrower shall kezp the improvements now existing or hereafter erected op the Property
insured ngainst Joss by fire, hazards included within the term *‘extended coverage'® and any other hazards, including Bo2ds or
floeding, for which Lender requires insurance. This jnsurance shalt be maintained in the amovnts and for the periods that Lender
requises, The inswance casrier providing the ipsurance shall be chosen by Borrower subject to Lender's approval which shalj pol
be unreasonzbly withbeld. If Bortower fails 1o maintain coverage described above, Lender may, at Lender’s option, obtain coverage
! {o protect Lender's righis in the Property in accordance with paragraph 7. .

All insurance policles and zeneivals shall be acceptable io Lender and sball include 2 standard monigage clause, Lender shalf
have the right fo bold the policies and senewals, 1f Lender requires, Borrowez shall promptly give (o Lender all receipls of paid
prermiums and renenal nolices. In the event of loss, Borrower shall give proropi notice to the insurancs camier and Lender. Lendet
may make proof of loss if not mads prompUly by Barroser,

Unless Lenderand Borrower olherwiss agree in writing, insurance proceeds shall bzappliedtorestorationoriepair of the Property
damaged, if the resloration or sepair is economically feasible and Lender’s security is not Jessened. If the resioration or Tepair is not
economically feasible o7 Lender's security would be lessened, the insurance prozeeds shall be 8pplicd 1o the sums secured by this
Secvrity Instrument, whether o not then due, with anyexcess paid to Borrower, Y Borrower abandons the Propzity, or dozs not answer
within 30 days a notice fromy Lendzr thal the insvrance carrier has offered to senile a claim, then Lender may colle<t the insurance

prozeeds. Lender may use the prozeeds Lo repaiy or restore the Property o {0 pay sums secured by Lhis Security Instrument, whether

or not then due, The 30-day prriod will bagin when the nolice is given,

SOUTH CAROLINA- Single Femily -FNMA/FHLASC URIFORM INSTRUMENT Ini tials: { %2
SCVDEED

VMPLCR(SC) (9512) Form 3044 950 Amended 1094 Fage 2 of 5

Record on Appeal 392

Stesam el e e e tn e

d on App . - Appx400 .



. 00309’3@;3&:; 4743 Bgz= 03.32

LORR £: 98-031782

. Unless Lendzr and Botsower otherwise agiee in writing, any application of proczeds (o principal shall not extend or postpane
Usz due date of the monthly payments 1¢ferred to in paragraphs 1 and 2 or change the amounl of the payments. If undzr paragraph
2) the Properiy is zcquired by Lender, Bormower s Tight to any insurance policies and proczeds resulting from damage to the Propzrty
prios lo the 2cquisition shal] pass Lo Lendsr to the exient of the svms secured by this Security Instrument immediately prior 1o the

acquisition, ’

G, Occupancy, Preservation, Mainteoance and Protectien of {he Property; Borrower's Loan Application; Leascholds.
Borrower shal) ozcupy, establish, and use the Property as Borrower's principal residznce within sixty days afier the execution of this
Secarity Insbument and shall continue 10 ozcupy the Property as Borrower's principal residence for at Jeast one year aficr the dale
of occupancy, vrless Lender otherwise agrees in writing, which consent shall not be unreasonably withheld, or unless exienuating
curewnstances st svhich are beyond Borrower's contol, Borrawer shall not desiroy, damage or impair (he Propzrty, allow the
Property to deleriorale, or comunit waste on the Property, Bomower shall be in defau'll if any forfeiture action or prozesding, whather
civil orcriminal, is begun thatin Lzndzr's good faith judgment could resul1 jn forleirare of the Proparty or othznvise materially impair
the lien created by this Security Instrument or Lender's security interest. Borrowes may cure sych a default and réinstate, as providsd
inparagraph 18, by causing theactionor prozeeding lobedismissed with aruling that, in Lender's good faith determination, preciudes
forfeituse of the Borrower's interest in the Property of other materia) impairment of the Licp created by this Security Instrument oy
Lender’s security inlerest. Borrower shall also b2 in defauly'if Borrower, during the loan application process, gave malsrially false
or inaccurale informatiop or staternents to Lender (or failed 1o provide Lender with any material information) in connection with the
Joan cvidenced by the Nole, including, bul not Jimiled (o, representations conzerning Borrower's ozcupancy of the Proparty as a
principalresidence, If this Secwsity Instrumentisonaleasehol d, Borrower shall comply withall the provisions of the Jease, i Borrower
acquires fee tille to the Propetty, the Jeasthold and the fee tile shall not merge unless Lznder agress (o the roerger in writing,

7. Pruicction of Leader's Rights in the Property. If Borrower falls to perform ths covenants and agreements contained in this
Security Instrument, or thers is 2 legal proceeding that mizy significandly affect Lender’s rights in ths Propsrty (such as a proceeding
in bankruptey, probate, for condemnation or forfeiture or to enforce Yaws or regulations), then Lender piay do and pay for whatever
is necessary to protect Ibe value of thz Property and Lender's rights in the Propery. Lander's actions may include peying any suras
secured by2 lien which has priority ove: this Security Instrument, appating in count, paying reasonable atiorpeys’ fces and entering
on the Property 1o make repairs. Although Lender may Lake action under this paragraph 7, Lender doss nol have fo do o,

Any amounts disbursed by Leoder under this paragraph 7 shall become additional debt of Bonower secured by this Security

Instrument, Unless Borrower and Lender agree 1o other terms of payment, these amounts shall bzar interest from the date of

disbursement at the Note rate and shall be payable, with interest, upon notice from Lender 1o Borrower requesling payment.
. 8 Morigaze Insurance, If Lenterirequired mortgage insurarce as 2 condition-of malio :
Instrym
insurance coverage required by Lender Japszs or ceaszs lo be in effect, Borrower shall
substantially cquivaleo! 1o tlie mortgage insurance previously in effect, al a cost substantially equivelent to the'cost to Barrener of
the mongagc insurance previously in effect, from an allernate mortgage insurer approved by Lender. If substantially equivalent
morigage insurance coverage is not available, Borrower shall pay {o Lendzr each month 2 sur equal 10 one-twelfth of the yearly
mortgage insurance premium being paid by Bosrower when the insurance coverage Japsed or ceased (o bs in efiecl. Lender will accept,
use and retain thess payoents as a loss seserve in Jieu of mortgage insurance, Loss reserve payments may no Jonger be required, at
the option of Leader, if roortgage insurance caverage (in the amount and for the period that Lender tequires) provided by an insurer
approved by Lender again bscomes available and is oblained, Borrower shall pay the premivms required to maintain montgage
insurance in effect, or to provide a loss zeserve, until the requirement for mortgage insurance eods in accordance with any wril{en
agreement between Borrower and Lender or applicable law, ’
9. Inspection, Lender or its agent may make reasonable entries upon and snspections of the Proparty, Lender shall give Borrower

notice at the time of or priof 10 an inspection spzclfying reasonable cause for the inspsctien,
10. Coodempation. The procecds of any award or claim for damages, direct or consequential, in conncction with amy

condernation of other taking of amy part of the Property, or fos conveyance in liew of condemnalion, are hereby assigned and shall

pay the premiums requited to obtain coverage

bz paid to Lender,

Intheevent of atotal (aling of the Property, the proseeds shall beapplied to the sums secured by this Security Instrument, whether
or not then due, with any excess paid 1o Borrower, In the cvent of a partial taking of the Propzny in which the fair marke! value of
the Property immediately bzfore the taking is equal (o of preater than the amount of the sums secured by this Security Instrument
immediately before the laking, unless Borrower and Leoder othenwise agree in wiling, the sums secured by this Security lastrumzot
shalf be 1educed by the amount of the proceeds multplied by the following fraction: (a) the lotal amount of the sums szcured
immediately before the taking, divided by (0) the fair market value of the Property imsnediately before the taking. Any balance shal}
be paid to Borrower, fn the event of a pastial (aking of the Property in which the fair market valve of the Property immediately before
the 1aking is less than the amount of the sums secured immedialely before the Laking, unless Borrower and Lendsr otherwise agres
in wmiling or unless applicable law othérwise provides, the proceeds shall be applied 10 the sums secured by this Securiry Instrumsnt
whether o not the surs asc then due, . ' .

1fthe Property is abandoned by Bormower, or if, after notice by Lender to Borvower that the condemnor dffers to make an sward
or seitle a claim for darmages, Borrower fails to sespond 1o Lender within 30 daysafier the date the noticeis given, Lenderis authorized
to collect and apply the procexds, at its opton, efther 10 1estosation or repair of the Property or (o the sums szcured by this Security
Instrument, whether or not then due.

Unless Lender and Borrower otherwise agrec in writing, any application of prozeeds 1o prinzipal shall nol extend or postpone
the due date of ths monthly paymenls referred to in paragraphs 1 and 2 or change the amount of such Ppayments,

11 Borrower Not Released; Forbearance By Lender Not 2 Walver, Extension of the Gme for payment or snodification of
amortization of the sums secuted by this Security Instrument granted by Lender 10 any suecessor in interest of Borrower shall not
opzrate torelease the Jiability of the original Borroweror Borrower's successorsin interest. Lendzr shall not bs required to commenze
pro:cadingsagains!anysu:cc&sorininlercs(orrcfusctomcndﬁmcforpaym:nlurolhm\-isemodif)' amortization of the sums secured
by this Sccurity Instrument by reason of any demand mads by the original Borrower or Borrowes’s successors in interest. Any
forbearance by Lender io exercising any right or remedy shall not bs a waiver of or precfude the exercise of any right or remedy.

12, Suecessors and Assigns Bound; Joint and Several Liability; Co-sipners. The covenants and agreements of this Secwsity
Instrument shall bind and benefit the successors and assigns of Lender 2nd Borrower, subject 10 the provisions of paragraph 17,
Borrowzr’s covenants and agreements sball bz joint and several, Any Bomowsr who ca-signs this Sezurity Instrument but does not
execuie the Note: (3)isco-signing this Security Instrument only to morigage, grantand convey tha! Borrower'siniesestin the Property
under the terms of this Secvrity Instrument; (b) is nof personally obligated to pay the sums secured by this Security Instrument; and
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*. (c) 2gress that Lendzr and any other Borrower may agree to extend, modify, forbsar or mal:e any azcommodations with 1egard to

the 1erng of this Sscurity Jnstrument or the Note without that Borrower's consent. .

13. Lowan Charges. I the Joan szcured by this Security Instrument js subject to a taw which sts maymum loan charges, and
that Jawis finally interpreted so that the interest or other loan charges collected or 10 b collzcied in conpsction vwith the loan excecd
the permitied Bimits, then: (a) any such Joan charge shall be reduced by the amount necessary to reduce the charge to ihe permiticd
limit; 2nd (b) any surns already collected from Borrowsr which excezdsd parmitied limits will be refunded to Borrower, Lendsr may
choose lo snake this refund by reducing the principal owed under the Note or by making a direct payment to Borrower. K. refund
reduces principal, the reduction will be Ueated as a partial prepayment without any prepayment charge under the Note,

14. Nolices. Any notice to Borsower provided for in this Security Instrument sbal) be given by delivering it or by maiing it by

<t class mail unfess applicable law 1equires use of enothet method Tne notice shall be dircsted fo Uie Property Address or any othzr

| address Borrower designates by nolice to Lender. Any notice to Lender shall bz given by first class mail to Lender's address staled

i herein o1 any other addsess Lender desigaates by notice 1o Borower. Any notice provided for in this Security Instrument shall be

' deeroed to have been given to Borrower or Lender when given as providad jn this paragraph, R

15, Governing Law; Severnbility, This Secwrity Instrument shal} b governzd by federal law and thic law of the jurisdiction in
which the Property is lozaied, In the event that any provision or clause of this Sesurity Instrument or the Note conflicts with applicable
law, such conflict sbal] not afTect other provisions of this Secarity Instrument oy the Note which cap be given effect without the.
condlicting provision. To this end the provisions of this Security Instrumenl and the Note are declared (o be severable,

16. Borrower*s Copy. Borrower shall be given one conformed copy of the Note and of this Secusity Instrument,

17. Transfer of the Property or 2 Beneficial Interest jn Borrowcer. Ifall or any part of the Properiy or any interestin it Is sold
or transferzed (or if a beneficial interest in Borrower is sold or transferred and Borrower is no a natural psrson) withou! Lendzr's
prior wrilien consznt, Lendzr may, at its option, require immediate payment in full of all swras secured by this Security Instrumant,
However, this option shal) not be excreised by Lendsr if exercise is prohibited by fedzral Jaw as of the date of this Security Instrument,

: If Lender exercises this oplion, Lendsr shall give Borrower nolice of azceleration, The notice shall provide a period of not Jess
than 30 4ays from the date the nolice is delivercd or mailed within which Borrower must pay all sums szoured by this Secueity

Iastromenl. If Borsower fails to pay these sums prior 10 the expiration of tis period, Lender may invoke any scimediss permitted by -

this Security Instrurment without further notice or derand on Borrower.

18. Borrower's Right to Reinstate, If Borrower meets certain condilions, Borrowsr shall have the right to have nforcement
of this Security Instroment discontinued alany time prior to the earlizr of: (a) § days{or such other p2riod asapplicable law may specify .. ..
o for reinstalement) bzfure sale of the Property. pursuant {0 any power of sale contained in this Security Instrunent; o1 () enbyofa
L judgmentenfarcing this Secarity Instrument. Those conditions ore that BorroweT: (3) pays Lender all sunis which thes would b due
STl o eieme.. . Under this Securry Instriyment and the. Note as if no atilcration bad eccurred; (b) cures Ay defait of any-other wovenants or ==

o agresments; (¢} pays all expenses tncurred in enforcing this Security Instrument, including, but not limited to, reasonable atforicys’

; fezs; and (d) 1akes such action 2¢ Lendsr may rezsonably reguire 1o assure the! the liso of this Security Instrumeat, Lender’s nghts
in the Property and Borrower's obligation lo pay the sums secured by this Security Instrument shall contisue unchanged. Upon
reinstalement by Borrowes, this Security Instrumenl and the obligations sstured hereby shall remain fully effestive as if no
acceleration had oscurred, However, this right to reinsiate shal) nol apply in the case of acceleration under paragraph 17,

19. Sale of Note; Chapge of Loan Servicer, The Note or'a partial inlerest in the Note (togetber with this Szcurity Instrument)
may bz sold onc or more Uraes withiout prior nolice to Borrosver. A sale may resull in a ¢hange jn the enilty (lnown as the *‘Loan
Servicer™') that collects monthly payments dus under the Nole and this Security Instrument. There also may be one or more changes
of the Loan Szrvicer unselated to a sale of the Note, I there is a change'of the Loan Servicer, Borrower will be given writlen notice
of the change in accordance with paragraph 14 above and applicable law. The notice will state the name and address of the new Loan
Szrvicer and the address 10 which payments showd be made, The notice will also contain any other information required byapplicable

E 4] bt

law, .

. 20. Hazardous Substances, Borrower shall not cause or pzrmit the pressnce, use, disposal, storage, or release of amy Hazardous
Substanceson or inthe Property. Borrower shatl not do, nor allow anyone tlse 10 do, anything affecting ths Propsrty that s in violation
of any Environmental Law, The preceding two sentences shall no! apply to the presence, use, or storage on the Proprty of small
quantities of Hazardous Substances thal are generally recognized to be appropriate 1o normal residenti] uses and to mainlznance

of the Propzrty,

Borrower shall promplly give Lender written notice of any investigation, claiin, demand, lawsuil o5 other action by any
governmental of regulatory agency or private party involving the Propzrty and any Hazardous Substance or Environmenta) Law of
which Borronerhas actual knowledge. I Borrower learns, or is notified by any governsnental o regulatory authority, thatany removal
of other remediation of any Hazardous Subsiance affecting the Property is necessary, Borower shall promptly take all pecsssary

: " remedial sctions in accordance with Environmental Law. .
As used in this paragraph 20, **Hazardous Substances'' are those substances defincd as toxic or hazardous substances by

Environmenlal Law and the following subsiances: gasoline, kerosene, other flanumable or toxic pstroleurn products, toxic pasticides
and herbicides, volatile solvents, materials containing asbzstos or formaldehydc, and radioactive materials. As used in this paragraph
20, “Environmental Law™ means fedzral faws and laws of the jurisdiction where the Property is Jozated that relae to health, safety

or covirormental proection. .
NON-UNIFORM COVENANTS. Borrower and Lender fusther covenant and agree as follows:
21, Acecleration; Remedics, Leuder shall give notice to Borrower prior to acceleration following Borroswwer's breach of

, any covenant or sgrecment in this Security Instrument (but not prior fo acceleration under paragraph 17 unless applicable
law provides otherwise). The nofice shall specify: () the defaull; (b) the action required to cure the default; (c) date, not
Jess than 30 days from the date the votice is given to Borrower, by which the defsult must be cured; and (d) (hat fallure (o
cure the defaulf oo or befere the date specified {a the notice may result in acceleration of the sums secured by this Security
Instrament, foreclosure by judicial procecding and sale of the Property, The notice shalf furtber inforro Borrower of the right
to reinstate after acceleration and the right to assert in the foreclosure proceeding tbe non-cxistence of 1 defaulf or any other

i defense ol Borrower to acceleration and foreclosure. If (be default Is not cured on or before the dafe specified in the notice,

, Leader, atits option, may require immediate paymeat ia full of 201 sums secured by this Security Instrumeat witbout further

! denand and mey foreclose this Security Instrument by judicial proceeding. Lender shall be eotitled to collect all expenscs
incurred ie porsning the remedics provided in tbis paragraph 21, including, buf not litited 10, reasoozble attorneys’ fees and
costs of Litle evidence, all of which shall be additional sums secured by this Secority Instrument.

22. Release. Upon payment of all sums secured by this Security Instrument, 1his Security Instrument shal! become nul) 2nd void.

Lender shall release this Security Instrument withoul charge (o Borrowes, Borrower shall pay any recordation costs,
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23. Wajvers. Borrower waives all rights of homestead exemption in the Propeny.

24, Future Advances. The lien of this Szowity Instrument shall secure the eydsting indebiednass under the Note and any future
advances mads under (his Security Instrument up to one hundred fifty percant (150%%) of the original principal amount of the Note

plus interest therson, attorneys’ fees 2nd court costs
25. Riders to this Sceurity Instrument. U one or more riders as¢ executed by Borrowsr and rezorded together with this Security

Instrument, the covenants and agrezments of each such Hder shall bz incorporaled into and shal amend and supplement the covepanls -
and agrezments of this Security Instrurment as if Lhe rider(s) were a parl of this Sicurity Instrumsnl. .
[Checl: applicable box(cs)]
[T Adjustable Rate Rider ) Condominiitm Rider [ 14 Family Rides
{TJ Graduated Payment Rider {—) Planned Unit Developroent Rider [~ Biweelkly Payment Rider
3 Nate Improvement Rider [ S=cond Home Ridar
1

{3 Balloon Rider .
[ M.A. Rider [ Other(s) |specify} \

BY SIGNING BELOW, Borrower accepis and agrees lo the terms and covenants containsd in this Sezurity Instrument agd in
any rider(s) exccuted by Bomrower and recorded with it

Signed, sealed and delivered in the presence of:

L e (L Pon s
7 . PRTRITIA ANN OWENS.

STATE OF SOUTH CAROLINA, Lex ) ngfen Covotyssi

Personally appeared before me widnesns

he /SAE  saw the within named Borrowe sign, seal, and 2 acl and

and made oath that
A ivfress  with ey %4/¢/

decd, deliver the within writtea Mongage; and that
witnessed the execution thereof,

Sworn bzfose me this /SF A dayof T ne, Va4

My Commission Expit¢s 5_ 4, — opad

Nowry Futlic for Sculti: Cppols
8,‘]'0[1'(‘. Peeue

(S=al)
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Schedule A

.

PLL THAT CERTKIN PIECE, PARCEL, OR LOT OF LAXND, WITH TRE
IMPROVEMERTS THEREON, SITUATE, LOCATED, LYING, AND BEING IR THKE
STATE OF SOUTH ChAROLINA, THEE SalME BEING

COUNTY OF LEXINGTON,
SHOWN AND DESIGNATED AS LOT (1), JAMES MCLENDON SUBDIVIDION,

PHASE I1I, UPON THAT CERTAIN PLAT' DATED JULY 17,1289 PREPARED
BY. DORALD R. SPROLES, FOR JAMES G. NCLEWDON, RERCORED. 'IN THE RMC
OFFICE FOR LEXINGTON COUNTY IN PLAXT BOOX 233 AT PAGE 150.

DERIVATION: THIS BEING THE SAME PROPERTY CONVEYED TO PATRICIA
ANN OWENS BY DEED OP JAMES G, MCLENDON AND CAROL 8. MCLENDON
DATED MAY 23, 1891 AND RECORDED MAY 23,199) IR DEED BOOK RB-1B40¢

AT PAGE 299.

PROPERTY XADDRESS:
111 ANDREW COURT
GASTON SC 29053 -

THSH#  10027-01-01 _ . T

Plle No: R-16517
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STATE OF SOUTH CAROLINA . INTHE COURT OF COMMON PLEAS
ELEVENTH JUDICIAL CIRCUIT

COUNTY OF LEXINGTON CASE NO.: 2013-CP-32-2210
TAMMY M. BAILEY and PATRICIA ANN
OWENS
Plaintifi DEFENDANT DEUTSCHE BANK
g NATIONAL TRUST COMPANY’S
ANSWER AND AFFIRMATIVE
Ve DEFENSES

NOVASTAR MORTGAGE, INC,, et. al.,

Defendants.

COMES NOW defendant Deutsche Bank National Trust Company, as trustee for
Novastar Mortgage Funding Trusf, Series 2007-1, Novastar Home Ecuity Loan Asset-Backed
Certificates, Series 2007-1 (“Defendant”), by and through its counsel of record, and answers
plaintiffs Tammy M. Bailey and Patricia Ann Owens’ (“Plaintiffs”) Complaint as follows: -

1. Defendant admits the allegations of paragraph 1 upon information and belief.

2. Defendant is without sufﬁciént information to admit or deny the alleg'ations of '
paragraph 2 and therefore denies them and demands strict proof thereof.

3. Defendant is without sufficient information to admit or deny the allegations of
paragraph 3 and therefore denies them and demands strict proof thereof.

4, Defendant is without sufficient information to admit or deny the allegations of
paragraph 4 and therefore denies them and demands strict proof thereof.

5. Admitted.

6. Admitted.

7. Admitted.

1/2536561.2
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8. Defendant is without sufficient information to admit or deny the allegations of
paragraph 8 and therefore denies them and demands bstrict proof thereof.

9. Defendant is without sufficient information to admit or deny the allegations of
paragraph 9 and therefore denies them and demands strict proof thereof.

10.  Defendant is without sufficient information to admit or deny the allegations of
paragraph 10 and thereforé denies them and demands strict proof thereof.

11. Admitted.

12. Admitted.
13.  Admitted.
14. Defendant is without sufficient information to admit or deny the allegations of

paragraph 14 and therefore denies them and demands strict proof thereof.

15. Admitted.

16.  Defendant is without sufficient information to admit or deny the allegations of
paragraph 16 and therefore denies them and demands strict proof thereof.

17.  Defendant is without sufficient information to admit or deny the allegati‘ons of
paragraph 17 and therefore denies them and demands strict proof thereof. |

18.  Defendant is without sufficient information to admit or deny the allegations of
paragraph 18 and therefore denies them and demands strict proof thereof.

19. Defendant is without sufficient information to admit or deny the allegations of
paragraph 19 and therefore denies them and demands strict proof thereof.

20. Defendant is without sufficient information to admit or deny the allegations of

paragraph 20 and therefore denies them and demands strict proof thereof.

1/2536561.2
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21.  Defendant is without sufficient information to admit or deny the allegations of

paragraph 21 and therefore denies them and demands strict proof thereof.

22. Defendant is without sufficient information to admit or deny the allegations of
paragraph 22 and therefore denies them and demands strict proof thereof.

23, Defendant is without sufficient information to admit or deny the allegations of
paragraph 23 and therefore denies them and demands strict proof thereof.

24.  Defendant is without sufficient information to admit or deny the all-egations of
paragraph 24 and therefore denies them and demands strict proof thereof.

25. Defendant is without sufficient informatiqn to admit or deny the allegations of
paragraph 25 and therefore denies them and demands strict proof thereof.

26. Defendant is without sufficient information to admit or deny the allegations of
paragraph 26 and therefore denies them and demands strict proof thereof.

27, Paragraph 27, including, but not limited to, any and all subparagraphs, calls for a
legal conclusion to which no response is required. To.the extent a response is _required,
Defendant denies the a]legation's and demands strict proof thereof.

28. Admitted.

29.  Paragraph 29 refers to a written document, the terms of which speak for .
themselves. To the extent any allegations contained in paragraph 29 contradict the written terms
of the document, Defendant denies those allegations and demands strict proof thereof.

30. Defendant is without sufficient information to admit or deny the allegations of
paragraph 30 and therefore denies them and demands strict proof thereof.

31. Defendant is without sufficient information to admit or deny the allegations of

paragraph 31 and therefore denies them and demands strict proof thereof.

1/2536561.2



32.  Defendant denies the allegations of paragraph 32 and demands strict proof

thereof.

FOR A FIRST CAUSE OF ACTION

33.  Defendant incorporates the statements,-reservations, and defenses asserted in
paragraphs 1 through 32 as though fully set forth herein.

34,  Defendant denies the allegations of paragraph 34 and demands strict proof
thereof. Defendant states that on May 15, 1998 defendant Patricia A. Owen executed a form
titled, “South Carolina Notice of Rights Concerning the Selection of an Attorney and Insurance
Agent.”

35. Defendant is without sufficient information to admit or deny the allegations of
paragraph 35 and therefore denies them and demands strict proof thereof.

36.  Defendant denies the allegations of paragraph 36 and demands strict proof
thereof. |

37.. Defendant denies the allegations of paragraph 37 and demands sfrict proof
thereof.

38. Paragraph 38 doés not call for a response from Defendant. However, in the event
paragraph 38 does call for a response, Defendant denies any and all allegations related thereto

and demands strict proof thereof.

FOR A SECOND CAUSE OF ACTION

39. Defendant incorporates the statements, reservations, and defenses asserted in
paragraphs 1 through 38 as though fully set forth herein.
40. Defendant denies the allegations of paragraph 40 and demands strict proof

thereof.

1/2536561.2
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41.

thereof.

42.

thereof.

43.

thereof,

44,

thereof.

45.

Defendant denies the

Defendant denies the

Deféndan’t denies the

Defendant denies the

allegations

allegations

allegations

allegations

of paragraph 41 and demands

of paragraph 42 and demands

]

of paragraph 43 and demands

of paragraph 44 and demands

FOR A THIRD CAUSE OF ACTION

Defendant incorporates the statements, reservations, and defenses

paragraphs 1 through 44 as though fully set forth herein.

46.

thereof.

47.

thereof,

48.

thereof.

49.

thereof.

50.

thereof.

51.

thereof.

1/2536561.2

Defendant denies the allegations of paragraph 46

Defendant denies the

Defendant denies the

Defendant denies the

the

Defendant denies

Defendant denies the

- APp'x-409 - -

allegations

allegations

allegations

allegations

allegations

of paragraph 47

of paragraph 48

of paragraph 49

of paragraph 50

of paragraph 51

and demands

and demands

and demands

and demands.

and demands
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52.  Defendant denies the allegations of paragraph 52 and demands strict proof

thereof.

. FOR A FOURTH CAUSE OF ACTION
53.  Defendant incorporates the statements, reservations, and defenses asserted in
paragraphs 1 through 52 as though fully set forth herein.
54,  Defendant is without sufficient information to adﬁ)it or deny the allegations of
“paragraph 54 and there.fore dénies them and demands strict proof thereof.
55.  Defendant is without sufficient information to admit or deny the allegations of
paragraph 55 and therefore denies them and demands strict proof thereof.
56. Para'graph 56 calls for a legal conclusion to which no response‘iis required. To the
extent a response is required, Defendant denies the allegations and demands strict proof thereof.
57. Paragraph 57 cails for a legal conclusion to which no response is required. To the
-extent a response is required, Defendant denies the allegations and demands strict proof thereof.
58.  Defendant is without sufficient information to admit or deny the allegations of
paragraph 58 and therefore denies them and demands strict proof thereof.
59.  Paragraph 59 calls for a legal conclusion to which no response is required. To the
extent a response is reéuired, Defendant denies the allegations and demand strict proof thereof.
60. - Paragraph 60, including, but not limited to, any and all subparagraphs, calls for a
legal conclusion to which no response is required. To the extent a response is required,
Defendant denies the allegations and demands strict proof thereof. |
61.  Paragraph 61 calls for a legal conclusion to which no response is required. To the

_extent a response is required, Defendant denies the allegations and demands strict proof thereof.

1/2536561.2



62.  Defendant denies the allegations of paragraph 62 and demands strict proof

thereof.

63.  Defendant denies the allegations of paragraph 63 and demands strict proof
thereof. |

64. Paragraph 64 does not call for a response from Defendant. However, in the event
paragraph 64 does call for a response, Defendant denies any and all allegations related thereto
and demands strict proof thereof.

In response to the “WHEREFORE” paragraphs following paragraph 64 Defendant denies

Plaintiffs are entitled to any of the relief sought therein.

AFFIRMATIVE DEFENSES

FIRST AFFIRMATIVE DEFENSE
(General Denial of Allegations)

Defendant denies any and all of Plaintiffs’ allegations ana .de;ﬁaandé strict proof thereof.

SECOND AFFIRMATIVE DEFENSE
(Failure to State a Claim). -~ - .

Plaintiffs’ Complaint fails to state a claim against Defendant upon which relief can be

granted.

THIRD AFFIRMATIVE DEFENSE
(Condition Precedent)

Plaintiffs’ claims are barred for failure to satisfy a condition precedent.

- FOURTH AFFIRMATIVE DEFENSE
(Failure to Mitigate Damages)

Plaintiffs’ claims are barred because Plaintiffs failed, neglected, and refused to mitigate

the damages alleged and therefore are barred from recovery.

7
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FIFTH AFFIRMATIVE DEFENSE
(No Right to Punitive Damages)

Plaintiffs failed to set forth a valid claim for punitive damages.

SIXTH AFFIRMATIVE DEFENSE
(Set-Off)

In the event Plaintiffs are entitled to any damages Defendant is entitled to a set-off of said
damages in the amount of any and all damages Defendant has incurred.

SEVENTH AFFIRMATIVE DEFENSE

Plaintiffs’ loan closed on June 15, 1998. (Compl. §15.) Accordingly, Plaintiff may not
base a cause of action on a closing conducted by a non-attorney. BAC Home Loan Servicing,
L.P., flk/a Countrywide Home Loan Servicing, L.P. v.kinder, 398 S.C. 619 (S.C. 2012) (citing
| and clarifying Matrix Financial Services Corp. v. Frazier, 394 S.C. 134 (S.C. 2011).

EIGHTH AFFIRMATIVE DEFENSE
(Statute of Limitations)

Cértain.of Plaintiffs’ causes of action are barred by the applicable Statutes of Limitation.

NINTH AFFIRMATIVE DEFENSE
(Failures by Closing Agent Not Attributable to Defendant)

Any alleged failures by the closing agent cannot be attributed to Defendant.

TENTH AFFIRMATIVE DEFENSE
(Additional Defenses)

In addition to the defenses set forth herein, Defendant alleges presently that it has
insufficient knowledge of information upon which to form a belief whether it may have
additional, as yet unstated, affirmative defenses. Accordingly, Defendant reserves the right to

assert additional defenses in the event discovery indicates additional defenses are appropriate.

1P&IASAY D
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WHEREFORE, Defendant prays that:

1. ‘Plaintiffs’ Complaint is dismissed with prejudice as to Defendant, and Plaintiffs
Bave and recover nothing of it, including, but not limited to, any and all monetary damages and
equitable relief;

2. The costs of this action be taxed against Plaintiffs;

3. Defendant recover all fees and costs incurred in defense of this action; and

4, Defendant be granted such other and further relief as the Court may deem just and
proper.

This the 26" day of September 2013 |

BRADL;Z?Y ARA OULT CUMMINGS LLP

(LOULL

NicKolas J. Yoglker (S.C. Bar No. 76446 )
Michael C. Gl‘lfﬂ'ln (S.C. Bar No. 72868)
Bank of America Corporate Center

100 N. Tryon Street, -Suite 2690

Charlotte, NC 28202

(704) 338-6000 - Telephone

(704) 332-8852 - Facsimile

Counsel for Defendants Deutsche Bank National
Trust Company, as trustee for Novastar Mortgage
Funding Trust, Series 2007-1 Novastar Home
Equity Loan Asset-Backed Certificates, Series 2007-
1, Ocwen Loan Servicing, LLC and Saxon
Mortgage Services, Inc.
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CERTIFICATE OF SERVICE

I hereby certify that I have this date served the above and foregoing DEFENDANT DEUTSCHE
BANK NATIONAL TRUST COMPANY’S ANSWER AND AFFIRMATIVE DEFENSES on

the following:

Andrew S. Radeker
HARRISON & RADEKER, P.A.
P.O. Box 50143
Columbia, SC 29250

Attorney for Plaintiff

S. Sterling Laney, III
PO Box 999
Charleston, SC 29402

Jana Bebergal Baker
PO Box 999
Charleston, SC 29402

Brian C. Reeve
104 Paces Brook Ave.
' Apt. 10434
* Columbia, SC 29212

by placing a copy of same in the United States Mail, first-class postage prepaid and addressed to

his regular mailing address, on this 26™ day of W 2013. &) /

Nichofas J. Voﬁéer (S.C. Bar No. 76446 )
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STATE OF SOUTH CAROLINA
COUNTY-OF LEXINGTON
Deuntsche Bank National Trust Company,
as Trustec for NovaStar Mortgage
Funding Trust, Series 2007-1 NovaStar

Equity Loan Asset Backed Certificates,
Series 2007-1,

Plaintift,
Vs,
Patricia Owcens a/k/a Patricia Ann
- Owens; Tammy M. Bailey; South

Carolina Department of Motor Vehicles,

Defendants.

o
PR 4

IN THE COURT OF COMMON PLEAS

- "CASE NO. 2016-CP-32-3572

-~ FILING )
BY DEUTSCHE BANK, ETCAN 5 )
BAILEY V. NOVASTAR =

: E.ulvﬂ
s [
=
=
&

[, Andrew S. Radcker, attorncy [or Defendants Patricia QOwens a/k/a Patricia Ann Owens

and Tammy M. Bailey. do hereby certify and say that attached hereto is a copy of a motion for

summary judgment filed by Deutsche Bank, elc., in the case of Tammy M. Bailev. el al. v. Novastar

Mortgage, Inc.. ct al., 2013-CP-32-02210. |

Columbia, South Carolina
April 10,2017

added emphasis by underlining.

Respcctfull); submitted,

Andrew S. Radeker
ITARRISON & RADEKER, P.A.
Post Office Box 50143

Columbia, South Carolina 29250
(803) 779-2211

(803) 779-6700 ((acsimile)
drew(@harrisonlirm.com (email)
ATTORNEY FOR DEFENDANTS
OWENS AND BAILEY
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PO poer ey

STATE OF SOUTH CARQLINA Lo "IN”‘l'.H’XL{ COURT OF COMMON PLEAS
' ELEVENTH JUDICIAL CIRCUIT
COUNTY OF LEXINGTON ey 25 LCASERO: 2013-CP-32-2210
TAMMY M, BAILEY and PATRICIA AN’\
(OWENS )
Plaintitts,
v,

NOVASTAR MORTGAGE, INC,, WELLS
FARGO BANK, N.A., SUCCLESSOR BY
MERGER TO FIRST UNION NATIONAL
BANK, N.A., DEUTSCHE BANK
NATIONAL TRUST COMPANY, AS
TRUSTEL FOR NOVASTAR MORTGAGE
FUNDING TRUST, SERIES 206G7-1
NOVASTAR HOME EQUITY LOAN o
ASSET-BACKEL CERTIFICATES, SERIE S
2007-1. OCWEN LOAN SFRVICING. LLC,
SAXOIN MORTGAGE SERVICLES, INC,
B.K. RICHARDSON. BRIAN . REEVE,
AND BRIAN CHARLES REEVIE LLC
A/K/A BRIAN C. REEVE. P.A.

DEFENDANTS DEUTSCHE BANK
NATIONAL TRUST COMPANY, AS
TRUSTEE FOR NOYASTAR
"MORTGAGE FUNDING TRUST, SERIES
2007-1 NOVASTAR BOME EQUITY
LOAN ASSKET-BACKED CERTIFICATES,
SERIES 2007 AND OCWEN LOAN
SERVICING, L1.C'S MOTION:FOR
SUMMARY JUDGMENT

Defendants.,

COME NOW defendants Deutsche Bank National 'I'ru.;l Company. as Trustee for
Novastar Mortgape Funding Trust, Serics 20071 Novastar Home Equity Loan Asset-Backed
Certificates, Series 2007-1 ("Dewsche Rank as Trustee™ and Qewen 1.oan Servicing, LLC
("Ocwen” or collectively as “Defendants™), parsuant o Rule 56 of the South Cayolina Rules of
Civii Procedure, and submits this Motion for Sunuuary Judgment as 10 plaintiffs Tammy M.
I‘Sailc.y and  Patricia Ann Owens™ {(collectively as ~Plaintiffs™) clinms on grounds that there are no
material issues of lact in dispute and U'lt? Detendants are entitled 1o judgment as a malter of law.

In support ol their Motion. Defendants show unto the Court as follows:
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NAL

Plaintiffs brought this action alleging claims for violation of'5.C. Code Ann. § 37 10-102

I INTRODUCTION

(South Caralina Consumer Protection Code). violation ot S.C. Code Ann. § 39-3-10 (South

Carolina Unfair Trade Practices Act), and conversion, Plaintills’ ¢aims arise oul of a purported

—

mortgape refinancing loan transaction invelving a balloon note in 1998 by Plaintiff Owens and a
e e T

>

subsequent assumplion ol said mortgage loan by her daoghter, Plaintiff Bailey, in 2001,

1L UNDISPUTED MATERIAL ¥KACTS

. On June 27. 2013, Plainti(ls filed their Complaint alleging a violation of §.C,
Code Ann. § 37 10-102. violation o 8.C. Code Ann. § 39-5-10, and conversion, (See Compl. ).

2 The alleged violation of the South Carolina Consumer Protection Code relates 1o

lhe- c;ri iuiﬁation ol a ﬁiorlgagc refinancing n'zmgnclion in 1998 and is asserted against Deutsche
Bank as Trustee and defendant Wells Fargo Bank, N.A. (Jd. €% 13, 33-38),

3. The alleged violation oI $.C. Code Ann. § 39-3-10 failys to set forth specific
allcgations. but appears ta cancern the transaction refated 1o a ballovn note (the “Balloon Note™)
and mortgage (the “Mortgage™) enlered into by Plaintifl Patricia Ann Owen. (fd ®8 13-31. 40).

4. The alteged conversion relates 1o the alleged misapplication of payments related to
the Balloon Note and Mortgape. (/d 4 32, 46-52).

5. The Mortgage and the Bulloon Note indicate thal ihe originating fender is NovaStar
Mortgage, Inc. (See Mortgage, attached as Lixhibit A to Affidavit of Ocwen |.oan Servicing, 1LL.C
m Support of its Motion 1o Vacate Default Judgmen filed January 27, 2014 (hcr;-inaﬁer Feerer
Afl)) |

6. Defendant Ocwen began scrvicing this loan on April 2, 2012, (See Notice of

Servieing Transter dated March 14, 2012 attached as Fixhibit F 1o I"eezer A1)
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7. Summary judgment is proper where there is no genuine issue as 1o any material
tact and 1the moving party is entitled to judgment as a mauver of law. Buughman v. din. Tel &
fel Co, 306 S.CO101. 114-15.410 S.I:. 2d 537, 545 (]99]’J.v']'he moving party may discharge
the burden of demonstrating the absence of a genuine issue of material fact by pointing out the
absence of‘cvidencc o supborl the nonmovi‘ng party’s case. Lanham v. Blue Cross & Blue
Shield of S.C.. Inc.. 349 S.C. 356, 361,563 S.15. 2d 331, 333 (2002). Although the cowt “must
view the facts and inferences therefrom in a light most favorable 1o the nonmeving party.” in .
order 1o withstand a motion for summary _ﬁxdgmenl. the nonmoving party must establish specific

facts showing that there is a genuine issuc of material fact for trial. Pinckney v. Salamon, No.

2007-UP-023, 2007 W1, 83.24401_@- £ (8.C. Cu App. Jan. 12, 2007) (quoting Bravis v Drunber.
316 S.C. 263,265, 449 S E. 2d 495, 496 (S.C. CL App. 1990y see Matsushita Flee. Indus. Co.
v. Zenith Radio Corp:, 475 U.S. 574, 387. 106 S, Ct. 1248, 1356 (1986).

8. As such. a party opposing a properly supported motion tor summary judgment
may not rest on the mere allegations or denials of her pleading. but must st forth or point to
specitic tacts showing that there is a genuine issue of material fact. Dickert v. Menre. Life Ins.
Co. 306 5. 311 3130411 S.E. 2d 672, 673 (S.C. Ct. App. 1991). rev ol in purl on ()1"/7(41'
grounds. 311 S.C. 218, 428 S.E. 2d 700 (1993). The existence of a “mere scintilla of evidence in
support of the nonmoving party's position is insufTicient 10 uvercome a motion for summary
Juduement.”™ Jdl w313, 411 S5, 2d a1 673,

v, ARGCUMENT

3
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A, The Claim for Vielation of the South Carolina Unfair Trade Practices Act
(§ 39-5-10) Apainst Deutsche Bank as Trustee and Ocwen Must be Dismissed

9. The claim lor violation of the South Carolina Unfair Trade Practices Act
("SCUTPA™) is based on allegations that the loan was not closed and supervised by an attorney.
the Mortgage was falsely witnessed at the closing, Plaintitt Owens was deprived of her right to
counsel at the closing. and she did not understand that she was signing a balloon note. (Compl.
' 21,22.27,31).

10, Asaninitial matter. none of the allegations involve the conduct of Deutsche Bank
as ‘Trustee or ()cxyen, as neither party participated, or is alleged to have panicipated. in the
closing of the 10:11_1. Accordingly, this claim [(ails as against Dewtsche Bank as Trustee and
~ewen. See Harris v. Optian One Mortg. Corp., 261 F.RD. 98, 107:¢12.5.C. 2009) (holding that.. .
aservicer who did not have any part in creating an allegedly unconscionable loan was not liable
for unfair rade practice act violation).

IR Second. the alleged]y unlair and deceptive acts only allected the Plainlls.
Although Plaintiffs assert in their complaint that the intentional aétious af‘l'éclc:d the public
interest and are capable of repetition, they provide no facts 1o support this conclusory atlegation.
{(See Compl. Y4 41-42.) PlainutTs fail o identify cither in the pleadings or deposition transcripty
any cvidence to satisly this public interest requirement. Ralh‘ur, Plaintiffs specitically limit their

—— o
allepations of improper conduc! to their particular Joan closing. Therefore, Plaintifls’ SCUTPA

claim fails us 4 matter of taw. Sev Woodson v DL Prop., 1LC, 406 S.C. 517,530, 753 S5, 2d
428435 (2014) ("ere. the ransaction only affected Petitioners, DI, and Respondents, and
therefore. Respondents® actions or inactions are not actionable under the SCUTPA. and

Petioners failed 10 present any evidence 10 the contrary '),
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12, Third. Plaintifrs’ claim that Defendants engaged in the unauthorized practice of
Jaw cannol serve as the hasis for a cause of action under the SCUTPA, See Wells Fargo N.A. v,
Wuarking & Stefan Acres Prop. Owners Ass'n, Ine., No. 2013-UP-126, 2013 WL, 8507826. at *1
(8.C. Ct. App. Mar, 27, 2013) (dismissing action for violation ol South Carelina’s Unfair Trade
Practices Act based on the unauthorized practice of law because there is no private cause ol
action). No private right of action exists in South Carolina for the unauthorized practice of law,
Franklin v. Chavis, 371 S.C. 527, 640 S.15. 2d §73. 877 {2007); Linder v. Ins. Claims
Consultants, Ine.. 348 S.C. 477, 496, 360 S.T. 24 612, 623 (20023, This claim is therelore
impermissible as a matter of law,

13. Finally, Detendants have submitted cvidence showing that the South Carolina

Notice of Rights Concerning the Selection of an Atlarney and Insurance Agent is dated May 13,
1998-—-one month prior to the purported loan closing on June 15, 1998—and contains the

signature of Plaintift Owens. (See Ex. D to Feezer ALT).) Defendants have submitted additional

cvidence showing that Plaintiff Owens signed the subject Balloon Notc and that the HUD-1

——d

Settlement Statement. signed by defendant Brian Reeve and Plaintift Owen, provide that the

closing vccurred in the offices of Brian Reeve on June 15, 1998, and was supervised by Brian
——

Reeve. (See Bx. O Lo Feezer Aff). Plaintill Owen admitted in her deposition that her signature
appears on puge (wo of the subject Balloon Note. (Owens Dep. 11:7-15, attached hereto as Ex.
1).

A person who signs a contract or other written document cannot avoid the effect of the
document by claiming he did not read it Simy v. Tyder, 276 $.C. 640, 643, 281 S.E. 2d 229, 230

(V981 Evans v. State Farm Mut. dwo. Ins. Co., 269 8,0, 584, 587, 239 SE2d 76,77 (1977 A

person who can read is bound to read an agrecement before s pwring it Hood v Life & Cuys. hs, of

5
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Tenn. 173 $.C. 129, 174 S.E. 76 (1934). In fact, a person signing a document is responsible [or
reading the document and making sure of its contents and owes a duty to the vther party to the
contract and to the public 1o learn the contents of a document before he signs it Burwell v. South
Caroling Nat 'l Bunk, 288 $.C. 34, 39, 340 S.13.2d 786, 789 (1986), ""I'he law does not impose a
duty on the bank to explain 1o an individual what he could learn from simply reading the
docwment.” Citizens & S. Nai ' Bank of South Carolina v, Lanford. 313 $.C. 540, 545. 443 $.E.2d
539. 551 (1994). Plaintiff Owens may nut argue that the Balloon Note was unfair and deceplive
because she did not read the Balloon Note. Aceordingly, Plaintiffs can point 10 no unfair or
deceptive acts by Deutsche Bank as Trustee and Ocwen and ihis ¢laim must be dismissed.

H. The Claim for Violation of the South Carolina Consumer Protection Code
o (8§ 37-10-102) Against Deutsche Bank as Trustee Must be Dismisscd

4. The alleged violation of the South Carolina Consumer Protection Code relates to
the origination of the mortgage loan refinancing transaction on June 15, 1998 (Compl. 3% 13-15,
33-38).

15. As an nitial mater, Plaintitt Owens testified at her deposition, in direct contrast
to the allegatinns of her compluint, that she did nof take part in any loan refinancing transaction
occurring in 1998,

Q1 50 1998 did you apply (o refinance the loan tor that?
Az No. Idid not.

Q: So you did not attend a closing in 19987
A No.

Q: Ma“am, in your Complaint that vou liled in court against my clients, you make
allegations that you refinanced the loan in 1998, Are ¥ou now saying that that's not truc?

A I've never relinanced,

Q: So you did not relinance the laan with any lender in 19987

b
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A No.

Q: I'm going 10 refer you to Paragraph 14 of your Complaint. It says: This was in
connection with a purported loan refinanced through Defendant Movastar Mortgage, Inc.
Is that not true?

A« 1 did not refinance.

Q: id you close any loan i 19987

‘A: No. no.

(Ex. 1 10:9-11, 11:4-6, 15:7-15, 16:8-14, 36:8-9).

16, As PlaintifT Owens now denies. under oath, the vcr;\;' allegations in her Complaint
and, notwithstanding her denials, may not rest an the allegations ol her Complaint. this cause of

e action must be 'dismissed. Plainiiff Owens may not Tcslii}lhat-shc did not take part in a loan
wansaction in 1998 and then claim that the lender, Novastar, did not comply with the atorney
preference provisions of § 37-10-102 for a transaction that did not take place.

17. Additionally, Defendants have submitted evidence that the required closing
atiorney and insurance disclosures were made prior to the subject Joan closing. (See Ex. D to
Feezer Aftl). ‘The South Carolina Notice of Rights Concerning the Sclection of an Attorney and
Insurance Agent is dated May 15, 1998—once month prior to the purporled foan closing on June
15,1998 and contains the signature of Plaintifl Owens. Plaintill QOwens cannot rely on the
allegations of"her Complaint and any affidavit submitted in opposition this motion wodald cleurly
contradict her deposition testimony that no Toan fransaction occurred.

18, Furthermore. an action for a violation of § 37-10-102 must be brought within 3
wvears, unless the court finds as matter of law that the ransaction was uncenscionable or induced
by unconscionable conduct. $.C. Code Ann. § 37 10-105. Hlere, the purported loan transaction

occurred 1o 1998 [n an attempt to avoid the expiration of the statute of limitations, Plaintiff

Record on Appeal 414 . App'x422 . .



Owens bases her argument that the subject transaction was unconscionable on allegations that
the loan was not supervised by an attorney. the mortgage was falsely witnessed, she was
deprived of her right to counsel, and she did not understand thal she was signing a balloon note.
(Compl. {9 21. 22,27y

19.  Asan initial matter, Plaintitfs allegations of unconscionability, even if
established. fail 1o state a claim for recovery. See Wells Fargo Bank. N.4. v, Smith, 398 S.C. 487,
"/3() ».1.2d 328. 333 (2012) (bolding “{t|he doctrine of unconscionability is used as shield, not a
sword, and may not be used as the basis for allirmative recovery.”). More importantly, Plaintifis
laited 10 show any evidence of a tack of meaningful choice, or one-sided contract provisions with
lerms so oppressive that no reasonable person would make them and no fair and honest person
'\\;duld aceent lilAcm. )"cm;?iﬂg v Fritz's Pontiac- A(;-'(J(,/i/luc--. ch/\ Inc., 322 8.C. 399. 472 51, 2d
242 (1996).

20 Asuargued above, the Defendants have submitted cvidence that Plaintiff Owens

signed the subject Balloon Note, [n addition. the HUD-T Settiement Statement. signed by
- R o ﬁ“—w
Defendant Brian Reeve and Plainti] Owens, states that the closing oceurred in the offices of

Brian Reeve on June 15, 1998, and was supervised by Brian Reeve. A person who sivns a
ﬂ’-—
contract or other written document cannot avoid the eflect of the document by claiming she did

not read it. Sims. 276 S.CL at 643, 281 S.15.2d a1 230, A persan signing a document is responsible
for reading the document and making surc of its contents. Burwell v. S.C Nar'l Bunk. 288 S.C.
34,39, 340 S.E. 2d 786,789 (1986). In her depusition, Plaiatitt Owens did admit (o signing pape
2 of the two-page subject Balloon Note. labeled CMULTISTATE BALLOON FIXED RATE
NOTE™,

Q: Can you tell me wiry you signed anything in 1998 that savs batloon note. or even the
- f you just -
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A ] wouldn't have.
Q: You wouldn't have?
Az No.no.

Q: 8o in 1998, then. someone handed you this seeond page of Exhibit 1 [Balloon Note|
and vou signed it?

Az | guess. That’s my signature.

(Cx.111:7-15).
Defendants have submitted evidence showing that the subiect ¢losing was conducted in
acvordance with applicable Jaw. Plainull Owen must now come forth with evidence crcating an
issue of material fact as 1o whether the lrgpsaction wis unconscionanle. As she has already
testified that she did not close any toan in 1998, any atlidavit submitted in oppesition 10 this

motion taising a question of fact about the conduet of the closing would clearly contradict her

sworn testimony. Accordingly, the applicable statute of limiations is three years and this efaim

must be disinissed.

C. The Claim for Conversion Against Dentsche Bank as Trustee and Qcwen
Must be Dismissed

21, Asamatter of law. Ocwen and Deutsche Bank as Trustee cannot be liable lor
converting the Plamtiffs” mortgage payments because the Plaintifly had neither title w nor the
right o possession of the funds at the time of the alleged conversion. To prevail in an action for
conversion, a plamtitt must prove either tide or right 1o possession of the property at the time of
the alleged conversion. Mackefla v. Beniley, 365 S.C. 44, 48, 614 S.E. 2d 648, 650 (Ct. App.
2003). Conversion cannol arise from the detendant's exercise of a legal right over the praperty,
Custeil v, Siephenson Fin Co. 244 S.C. 45,51 135 S 2d 311,313 (1964). There can be no
conversion ot moncy unless there is an obligation on the defendant to deliver x specific,
identifiable fund to the plainttl. Richardvon's Rests.. Ine v The New'l Bank of SO 301 S.C,
289,294,403 S.L. 2d 669, 672 (Ct, App. 1991) (citations omitted) (emphasis added) (holding

9
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that a bank cannot be linble for conversion of funds deposited into @ payroll account becausce the

- deposits “became part of the Bank's general account against which [the depositor's| account

received a credit”™). Towever. there can be no conversion where there is a mere obligation to pay
adebl. Oweny v. Andrews Bank & Trusr Co., 265 5.0, 490,220 5.F.2d 116 (1975) (citing
18Am. Jur, 2d Conversion § 164 (1965)). Thus, where there is merely the relationship of debtor
and creditor. an action based on conversion of the [unds representing the debt 19 impropetr.
Owens, 265 S.C. at 497, 220 S.L.2d at ! 19.

22, The termns ol the Balloon Note and Moftgagc also outline permissible [ees, For
example, the Mortgage states that payments aceepted are applicd 1o prepayment Chlli'ét‘-b‘, Laxes
and insurance, interest. principal and any late charges under the note. (Ex, A 9 3 to Feezer AlT)
The Balloon Note provides that Plaintiffs must pay the l.ender o whomever the Lender

designates. (Lx. B M 1, 3 o Feezer AIL). The Balloon Note also atlows for the assessmient of

late fees. (/. 4 6). The Assignment and Assumption Agreement provides that Plaintift Bailey is a
maker ;>r guarantor of the note and morigage and that both Plaintiffs understood the title 10 the
property is subject o the Mortgage and Balloon Note. assumed the indebtedness, and agreed o
be bound to the Mortgage and Batloon Note. (Ex. B9 1, 1 o Feerer AlT).

23, In this case, the terms of the Balloon Note and Morlgage reguire Plaintiffs to
make mortgage payments to the lender or its agent for payment. (Ix. A ¥ 3 to Feezer Aff: Ex. B
41,3 to Feezer Atl). According to the Notice of Servicing 'l‘mnsfef atlached as Exhibil F to
the Feezer AT, Deutsche Bank as Trustee designaled Ocwen as the apent for morngage payment
as of April 2, 2012, As a result, neither of the Plaintifis had right nor title to the morgage
payments in the posscssion of Ocwen when it applicd the payments to the Plainlil'fﬁs' MOrlgaye

account. Thus. this cluim l4ils as ¢ matter of law.

10
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Recause there arc no material issues ol factin dispute, Defendants Deutsche Bank as

V. CONCLUSION

Trustee and Ocwen are entitied to summary judgment as a matier of law. Plaintitts” allegations

relale solely to a closing they now claim did not oceur, and involve parties other thun Deutsche

——
Bank us Trustee and Ocwen. Furthermore. Plaintiffs have pointed to nothing supporting their

allegation that the subject loan transaction was unconscionable. Accordingly. Defendants

respectfully request an order granting summary judgment.

Respectiully submitted this !_(é‘lh day ol February, 2015,

ST (|

Michael C. Griltin (SC Bar No. 72868)
‘Mark S. Wierman (SC Bar No. 78537)
Nicholas I. Voelker (SC Bar No. 76446)
BRADLEY ARANT BOULT CUMMINGS LLP
100 North Tryon Street. Suite 2690
Charlotte, North Carolina 28202
{704) 338-6023 (T)
(704) 332-8838 (F)
meriftinicebabe.com
HIVIerma

noether s

Atturneys for Dewische Bunk National Trust Company. as
Trustee for Novastar Mortgage Funding Trust, Series 2007
I Novastar Home Equity Loan Asset Backed Certificares,
Series 2007-1 and Ocwen Loan Servicing, LLC

Lag t
T £
ety
o3 N
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ORIGINAL

] hereby certify that a copy of the foregoing Defendants’ Deutsche Bank National ‘I'rust
Company, as 1rustee for Novastar Mortgage Funding Trust, Series 2007-1 Novastar Home Equity
Loan Assel-Backed Certilicates, Scries 2007-1 and Ocewen Loan Secvicing, 1.1.C's Motion for
Summary Judgment has been served on the following by directing sume o their addresses through
first-class, United States mail, postage pre-paid on this \ &7 "day of February, 2015.

CERTIFICATE OF SERVICE

Andrew S. Radeker
INARRISON & RADEKER, P.A.
P.O. Box 50143
Columbia, SC 29250

S. Jahue Moore
Moore Taylor L.aw Firm, P.A.
1700 Sunset Boulevard
P.Q. Box 5709

. C West Cotumbia, SC 29171
Atiornevs for Plaintifis S e
orneys f aintiffs Attornexs for Plaintiffs
Brian C. Reeve
104 Paces Brook Ave.. Apt. 10434
Columbia, SC 29212

Jeffrey 1., Silver
‘Tyler. Cassell. Jackson. Peace & Sitver. |.1.C
P.0. Box 11656
Columbia, SC 29211

“dttorneys Jor Novastar Home Lquify Lean
and Novustur Morigage Funding Trust

Defencdunt Pro Se

Rush Smith
Carinen Thomas
Nelson Mullins Riley & Scarborough, 1.1.P
Meridian, 17th Floor
1320 Main Street
Columbia. SC 29201

Atiorneys jor Saxon Morigage Services. Inc.

,uJ? (_/—-
Michacl C. Griftin (SC Bar No, 72868)
Mark S. Wierman (SC Bar No. 78537)
Nicholas ). Voclker (SC Bar No. 76446)
BRADLEY ARANT BOULT CUMMINGS | 1. P
100 North “Tryon Street. Suite 2690 ’
Charlotte. North Carolina 28202 R o

{704) 338-6023 (1) e
(704) 332-8858 (1) S
.‘ o
! _s i

i
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1 ¢ STATE OF SQUTH CAROLIKA

2 ¢ COUNTY QF LEXINGTON

3
4 TAMMY M. BATTEY and
PATRICIA ANN OWENS,
5
Plairtitts,
6
vs.
7
KOVASTAR MORTGAGE, TNC., DRUT
8 . BANK KATIONAL TRUST COMPANY,
TRUSTZE FOR NOVASTAR MORTGAGE
9 | TRUST, SERIZS 2007-1 NOVASTAR
. EQUTTY TOAK ASSHT-BACKED CERT
10| - SERIZS 2007-1, OCWEN LOAK. SER

I LS ARD SAXON MORTGAGE GERVIC

1%
Ceiendants.
12
13
i RDEFCSITION CF: PATRTCTA ANN
14
DATE: Decemker 29,
15
TIME: 10:12 a.m.
16 °
LOCATION: Nelson, Mull
17 Scarborough
1320 Main S0
18 Meridian Bui
Columbia, 5C
19
TAKEN BY: Ceounsel for
20
2E20RTEL BY: Susan M, Val
21 Certificd Re
22
Z3
25 Job Neo. £81%51140
800-567-8658

Veritext Legal Solutions
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Transcript
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reet, 17th Floor
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altime ReporTer
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Page 10 Page 12

1 now, ma'am? 1l Q. Okay. id you sign any documents
2 A. No, I'm not. 2 reluting 1o refinancing the foan you received in
3 Q. Allright. So youtold me youreceived 3 19917
4 the loan in 1991 from NovaStar. q A. No.
5 Was that 10 purchase a house, or to 5 {Qff-the-record discussion.)
6 build a house? 6 (DEFENDANT'S EXHIBIT 2, Uniform
7 A. To purchase the house. 7 Residential Loan Application, was marked for
R Q. T'e purchase the house, okay. 8 identification.)
9 Soin 1998, did you apply lo reOnance Y BY MR. WIERMAN:
10 ihe loan for that? 10 Q. Ma'am, I'm going 1o hand you what I'm
11 A. No, 1did not. 11 narking as Defendant’s Exhibit Number 2.
12 Q. Youdid not, ckay. ‘12 Please take a mowent (o review that.
13 So can you tell me how your signature 13 MR. SILVER: !'m going to ask a
14 came to be placed on this note, if you did not 14 question. The balloon note has Exhibit B on it; is
15 apply to refinance? 15 that correct? A
16 A. The only thing 1 can tell you is 1 16 MR, WIERMAN: That’s, I believe, froma
117 never saw this first page. 117 motion. 1 marked it as Exhibit 1. [t was Fxhibit :
18 Q. Okay. .18 B on our mutivu to set aside the default,
10 A. So whenever a bunch of documents are’ 19 MK, SH.VER: T'm on hoard.
20 handed to you to sign and vou're doing a 20 BY MR. WIERMAN:
21 closing -- T guess Lhis might have been in there; 21 Q. Ma'am, arc you familiar with this
22 but this balloon note, T have never seen, j 22 Exhibit 27 On the top it's Jabeled Hniform
23 Q. Okay. Now, ma'am, you just said when 23 Residential Loan Application. .
24 you were doing a closing. Are you referring to 3 24 A. Ub.vh. :
25 closing of a loan? 25 Q. Se you're not familiar with this
Page 11 Page 13
| A. At the beginning. 1 application, ma'an?
2 Q. Atthe beginning. In 19917 2 A. Yih-uh. '
3 A. Yeah. 3 THE COURT REPORTER: You've got to say
4 Q. Soyou did not attend a clusing in 4 ves or no, okay?
A T9yyy 5 THE WITNESS: Oh, sorry. No.
6 A. No. 6 BY MR. WIERMAN:
7 Q. No, okay. Can you telt me why you 7 Q. Okay, if you would [ook down it the
8 signed anything in 1998 that says balloon note, o 8 bottom there's u signature at the very bottom nnder
9 even the -- if you just -- 9 borrower's signature?
10 A. Twouldn't have. . slo A. [h-hub.
1] Q. You wouldn't kave? 11 Q. And o me it says Patricia A. Owens and
12 A. No, no. 12 it's dated 5/13/98.
[3 Q. Svin 1998, then, someone handed you 3 Is that your signature, ma'am?
14 this second page of Exhibit 1 and you signed it? 14 A. Ttappears to he.
5 15 A. 1 guess. Thal's my signaturc. [N If you notice, whenever | write my
16 Q. Did they drive 1o your house 1o do . 16 nume, 1 write on the linc, This is well above the
17 this? 17 lincs on both of these puges, on all three of the
13 A. No. 18 pupes.
19 Q. Did you go 1o au attorney's office? 119 Q). Okay. So let's look at this Lixhihit 2,
20 A, Wheusver it was closed -- inthe i 20 which I'm guing to call it the lean application. i
21 beginning, not in 1998 - but | dan't -- 1 hoaestly 121 It says here that the amount requested !
22 don't know how to answer you about a balloon note, |22 is -- un the top box - $56,000 at 9.9 percent for 1
23 because { did not sign a batloon notu -- 23 240 months and that the property address is 111 l
24 Q. Okay. 24 Andrew Court, Gaston, South Carolina.
7’:_ _L_T- 2-1! any (e, 28 Is that the residence you purchased in :

4 (Pages 10-13)
Veritext Legal Solutions

800-567-8658
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1991, ma'am?
A, Yeah
Q. Allright. And it says here --
undermeath 1he uddeess it says: The purpose of
this loan is refinanve.
And to the sight it says: Propenty
wil] be the primary resjdence.
Does s jug your menory about
sefinencing a loat m 1998, mawm?
A, Na
(). Olay. Seo you don't reeali applyiag for

2 a Joan application”!

A. No. Tpul a large: down payment on (his
house, and | only owed $17,000. There is no way |
could have gone up 10 $36,000. No one ever pad me
any maney. No o, And ] would not have
vetinanced my fouse for that mmount of money.

Q. Okay. So yow're saying Lhs is not
vour aignature on Lis lean apphcation.

A, Well, it's the signature, but jike |
said. 1 sign on the lines and nol sbove the fins.

Q. lsitpossible you signed sbove the
line on this Hne? '

A, No.

Q. Sodo you helieve it's nat your

T

Page ©
signature ou this foan application?

A, | dont knew huw (o keep saswering you.
{ would have signed above the line -~ | would not
have symed abeve the line like thisis, 1 would
have signed on the line. Part of it iz and the
fast part i not.

0Q  Ma’am, in your Cemplaint that you filed
i cour against my clients, you make ablegalions

thut you tefizanced the loan in 1998
Aue you now saying thal that's et
irue?
Ao I've never refinanced.

0). Su yoeu did sot refinunes the Toan with
any lender i 19937

A, No,

Q. ¥'m going to sefer 1o Paragraph 13 ol
your Complaint. This is the Complain that your
attorney filed in court, and it says: On or about
June 15th, 1998, Plaintitl, Patricis Ann Owens,
signed the second page of a two page decument that
statcs on the first page it's a balloon note to
NovaStar Mortguge, loc.

Arc you saying thut's oot true, ma'am?

A, INa, [ wouldn't have signed o balloon

lZ.‘v note. J1'E had known it knowingly, | would not

Page !:[
: ]

[ S S N L
o

oty —

16
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A=Y ]
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17
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P19
20
21
22
23
24
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Page &

have signed the balloon note.

€. Tunderstand, nia'am. Iunderstand your
contention that you dida't understund you wers
signing a balloon note, but this morning so far as
vou have lold me you didn't refinance aoy loun in
1998.

A. No.

0. Okay. 'm going 1o refer you o
Paragraph (4 of your Complint.

It says: 1his was in connection with a
pumoted lan refinanved through Defendant
NovaStar Morlpage, Inc.

Is that not true?

t did not retinance
Now, the valy thing § knaw, is, when
she 100k the toan, the assutuption, that that's the
only other (ransactions thal was istvolved in this
house, as far as I'm conccrned.

I don%t know whers you e getling a
refinance in 1998 trom what I owed w0 $56,000, 1
don't understand.

Q. Okay, ms'am, wecan put aside the
amount of the efinance, but T'm first wying to
get you w tell v whether there was any

A

relinancing for any anount of money.

No.
Thure was not, iz 19987
No.
. So Paragraph 14 of vour Complaint that
says, This was in connection with v purporied loao
redinance {or Defendant NovaStur Morlgage Inc.,
that’s nat true; is that correes”

A. TI'm pefting a little hit confused here.
1 tgox the loan out in 1991 with NovaStar.
NovuStas is tie ouly company {ever

cro>

kuew to do business with. 1 don' know znything
abaul you or Saxon or whoever else is involved.
Q.

] understand that, 1na’am.
Right now I'm just asking if you

comacted NovaSear in 1998 o refinauce the loan --

Na, no

-- vou eriginally retained in -
Ne, no.

Yeu did not.

Ne.

>0 p o

MR. WIERMAN: Erew, do you want 1 take

a break?
MR_RADEKTER: Sure.
(A bricl recess was held))
BY MR, WIERMAN:

3 (Pages 14 -17)
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. Page 3¢ Page 36
1 THE WITNESS: Oh, okay. 1 is Brian C. Reeve.
2 BY MR. WILERMAN: 2 Ilave yau ever met Mr. Reeve?
i3 Q. Okuy. Ma'am, it's my contention that 3 A, No.
| 4 this - F'm going to refer o this as & closing 4 Q. L1 told you Mr. Reeve was an attorney
5 statenzent, 5 licensed in South Carolina that closed a loan for
L6 It shows that there was o wortgage held 6 you in 1994, what would your response be to that?
7 by Kev Home Equity Services that was paid off. 7 A, He didn't.
PR We spoke briefly about Key Home Equity. 8 (3. "Did you close any foun in 19982
P9 Do you have any recoliection of dealing 9 A. No, no. _
: 10 with ey Home Bquity? 10 {). llas Mr, Reeve ever sent any documents
‘11 A. No.ldon. It toyou?
12 Q. Soifliold you that you applied for a - 112 A. No.
13 relinance in 1998 and just aver $49,000) went tn 13 Q. Have you ever corresponded or
14 st Home Morigage -- I'm sorry, wenl to Key Home 14 communicated in any way to Mr. Reeve?
15 Equity Services -- 1o pay off the first morigage -- 15 A. No.
16 that wouldn't mean anything 1o you? 116 Q. Can you explain why Exhibit 3 is a
17 A. Mo, that wouldn't. 17 documcat with both vour signature and what appcars
i18 Q. Sodo ycu know what your approxintate 18 to be Mr. Reeve's signature?
19 lean balance was for t"ie loen you fook out in 19917 | 19 A. No.
20 Do you remember what the original amount was? 20 (DEFENDANT'S EXIUBIT 6, ‘Jruth in
21 A. The house was tike $35,000. I put [ 21 lLending Disclosure Statement dated June 15, 1998,
22 $13,000 down oa it. I bought two acies of land 22 wus marked for identification.) LT
23 with $6.000, but the house -- sorry, 35 - 17 from 23 BY MR: WIERMAN: )
124 35--Tmean 15 from 35 -- 24 Q. I'm going to hand you what I'n1 now !
25 MR. RADEKER: 520,000. 23 wmarking as Defendant's Exhibil 6.
Page 35 Page 17
l THE WITNESS: Yes. I Lf you would pleaso take a few moments
2 BY MR, WIERMAN: ' 2 to review this document.
3 Q. That would be §20,000. ;3 Ma'am, have you ever seen Exhibit i
4 A. Yes. . i 4 Number 6 before?
S Q. Al night. So you believe the loan you i3 A. Tdon't remember it. |
6 took put in 1991, you hclieve the original amount 6 Q. Exhibit Number & at the top is labeled :
. 7 was §20,000? 1 7 Truth in Lending Disclosute Statement. It's dated
i 8 A. Correct, yes, about that, somewhere 8 June 15th, 1998.
9 around that. 9 The borrower is listed as Patricia Ann
10 Q. So, ma'am, if [ told you that in 1998 - 10 Owens and there's a signature at the bottom that
"11 there was w mortgage on your home and property for | 11 appears to be Patricia Ann Owens.
12 $49,011.R9, what would your respanse he to that? 12 Is that your signature at the bottom of
13 A. ldon't know why. 13 Exhibit 6, ma'am.
14 . Q. Maam, have you ever heard of Key DBank, |14 A. Itappears o be.
i15 UJSA? Hs Q. Tw you rceal) signing Exhibit Number 67
‘16 A. Brian C. Reeve was sepposed ta be the L6 A. No,1don't.
17 atterney. 11 did all of this, why isu't his 17 Q. Ma'am, do you remember the highest
I§ signature on here? 18 monthly mortgage payment you cver made for your
19 0. 1can't answer any questions (or you 19 loan that you taok ong in 1951 with Chemical Bank? !
20 because 'ty nol allowed (o testily. {20 A. I believe the 3256, or 66, whatever,
2] A. Oh, I'm sarry. 21 was the initial. And [ think, whenever [ decided
22 Q. Okay. 5o vou're focking at Page 2 of 22 thal I was going 1o have ta move it | think it was
(23 Exhihit 5; is that correct? *23 502 that | had received that the payment had i
24 A Yes. 24 incrcased from that to 502, :
25 Q. You sce the scitlement agent signature as Q. So yvu scem {o reeall making a payment

10 (Pages 34 - 37)
Veritext T.egal Solutions
800-367-8658 _ AN . A0
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: ¢
STATE OF SOUTH CAROLINA ) TP e PN T FAMILY
) T Plth JUDICIAL ‘IR(.UH
COUNTY OF _LEXINGTON. .. ).
WETILFY e .
} T
TAMl‘vﬁ M, BAILEY and PATRICIA ANN OWENS ) . MOTION AND ORDER INFORMATION
Plaintiff, - - Lo IRORM ARD COVERSHEET
VAL ) -
NOVASTAR MORTGAGE. INC. LT AL )
)
h T TDefendant. 3 Docket No, _2018-0P-32-2210
[ Plaintiff's Attor ney; Detendant's Anorngy:
. Bar No. ‘Michael C. Griffin . Bar No 72868
Address: B T - Address: 100 Morth Tevon Strect, Suite 2690
' Chlariotte. North Carolina 28207 L
Phone: 4 ~ Fax _"___ Phone: _703-333-601§ tax "01 ﬂ’-bb*x
F,.-u_miliw C Other. E-mail:  mgriffingibabe.com Qther:

KIMOTION HEARING REQUESTED (attach written motion and complete SECTIONS 1 and 11)
. JFORM MOTION, NO HEARING REQUESTED (complete SECTIONS Il and 1)
LJ_PROP(_)_SED ORDER/CONSENT QRDER (complete SECTIONS 11 and HI)

T ' SECTION I: Hearing Information
Nature of Motion: _ Motion for Summary Jndgment B
stimated Time Needed: 30 Minutes Court Reporter Needed: [ JYES/[TINO

: : SECTION 11: Matinn/Order Type -
[ Iwritten inotion attached
Iy orm Motion/Qrder

I hereby move for relietpy action by the court as set forth tn the attached proposed |g\c1.
N . KL s
Signature of Attrney for [J Plaintifi %] Defendant  [awe subuitied

SECTION [11: Motion Fee
EJPAID AMOUNT:I$2500
L EXEMPT: [ J Rule to Show Cause in Child er Spousal Support
(check reason) [ Domestic Abuse or Abuse and Nepleel
L] Indigent Status ] Ste Agency v. Indigent Party
(7] Sexually Violent Predator Act [ Post-Conviction Relief
[ Motion tor Stay in Bankruptey
[7]) Motion for Publication | | Motion for Execution (Rule 69. SCRCP)
(] Propesed order submitted af request of the court: or.
reduced w writing from motion made in open court per judge’s instructions
Name of Court Reporter;

] Ulhu“

~ JUDGE'S SECTION

(] Motion Fee 1o be paid upon tiling of the attached | JUDGE CODE Date: 20
order o o
i1 Other: L Judge Signature:

CLERK’S VERITICATION
b Colleeted hvs

A ~, o R Date Filed: 92 2:23 - f—‘b_’: i
lﬂ/M()HUN EECOLLECTED: S
CHCONTESTED - AMOUNT DL §

Costodtial Parent (iFapplicable):

SCCA 23317 (12722009)

IO AR RN R T E L LT




STATE OF SOUTII CAROTINA ~ | IN'THE COURT OF COMMON PLEAS

COUNTY OF LEXINGTON CASE NO. 2016-CP-32-3572

Deutsche Bank National Trust Company,
as Trustee for NovaStar Mortgage

Funding Trust, Scrics 2007-1 NovaStar
Equity Loan Asset.Backed Certificates, EXCERPTS FROM TRANSCRIPT OF
Scrics 2007-1, TRIAL IN BAILEY V. NOVASTAR ’
AN
v v Ve
Plaintiff, : 6«[
. .
v - =
Patricia Owens a/k/a Patricia Ann :.E -
Owens; Tamumy M. Bailey; South =0 mﬁ
Carolina Department of Motor Vehicles, 5 i
o
==
Defendants. s -
— F)J%”U - %\‘Mﬁ
= &
Ann Owens

I, Andrew 8. Radeker, attorney for Defenclants Patricia Owens a/k/a Patricia

and Tammy M. Bailey, do hereby certify and say that attached hercto arc cxcerpts from the

transcript of the trial of the case of Tammy M. Bailey. of al. v. Novastar Morigage. tnc., ct al.,

2013-CP-32-02210. I added emphasis by underlining.

Respectfully submitted,

% -

HARRISON & RADLKER, P.A.
Post Office Box 50143
Columbia, South Carolina 29250
(803) 779-2211
(803) 779-6700 (facsimile)
ATTORNLEY IFOR DEFENDANTS
OWIINS AND BATLEY

Columbia, South Carolina

April 10,2017
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State of South Carolina

County of Lexington

Tammy M. Bailey and
Patricia Ann Owens,

Plaintiffs,
VSs.

Novastar Mortgage, Inc,;

Wells Fargo Bank, N.A.,

as successor by merger to

First Union National Bank, N.A.:;
Deutsche Bank National Trust
Company, as trustee for Novastar
Mortgage kunding Trust, Series
2007-1 Novastar Home Equity Loan
Aszset-Backed Certificates,
Series 2007-1;

Ocwen Loan Servicing, LLC; .
Saxon Mortgage Services, Inc.;
B.K. Richardson; Brian C. Reeve
and Brian Charles Reeve, LLC
a/k/a Brian C. Reeve, P.A.,

Defendants.

In the Court

Of Common Pleas

Eleventh Judicial Circuit

Case No.:

)
)
)
)
)
)
)
)
)
)
)
)
)
)
}
)
)
)
)
)
)
)
)
)
)

September 8, 9, 1

2013-CP-32-02210

0, and 15, 2015

l.exington, South Carolina

BEFORF:

Thé Honorable R.

Knox McMahon,

Judge,

Transcript of Record

and Jury

Steven E. LeBlanc, R.P.R., Circuit Court Reporter
P.O. Box 184, Lexiqgt%? South Carolina 29071
Recor‘donAppea] 426 ‘ Apr4 4 "0
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APPEARANCES:

Andrew S. Radeker, ksquire
S. Jahue (Jake) Moore, Jr., Esquire
Attorneys for the Plaintiffs

Taylor A. Peace, Esquire

Jeffrey L. Silver, Esquire
Attorneys for the Defendant
Novasiar Mortgage, Inc.

Michael C. Griffin, Esquire

Mark S. Wierman, ksquire

Attorneys for Defendants

Deutsche Bank National Trust Company ‘and
Ocwen Loan Servicing, LLC.

Steven E. LeBlanc, R.P.R., Circuit Couri Reporter _
P.O. Box 184, Lexirgton, South Carolina .2
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gentlemen. One further thing that I meant to mention.
Mr. Moore will probably be-stepping out about 4:30 today.
He has another Jlegal commitment and another commitment
tomorrow morning and will not be joining us until
probably sometime after lunch Lomorrow. I didn't want
you to think he was being.disrespectful to the Court or
to the jury in any manner. .

All right. Well, we are ready tr begin with the
opening statements by the attorneys. M:. Radeker.

MR. RADEKER: Thank you, Your Honor. May it please
the Court.

THE COURT: You may address the jury. VYes, sir.

MR. RADEKER: Good afternoon. In South Carolina a

——
— ———
—_—

—_—

mortgage lender is not allowed to close a mortgage loan
—... . . ———e e ——

unless that's done under the supervision of a licensed .

——

South Carclina attorney. _In facl, in Sonth Carolina a

—_—————

mortgage lender must delermine who Lhe borrower, its

—_——r

customer, wants to be the attorney to repreqenf that

————

borrower in all aspectk ol c1051ng that tran%actlon

—_———— —_—

Why? Because _Mmorlgage loans are a big deal. They re not

——— e ——— —

easy to understand Usually a blg flnanrial Lommltment

e — — -y

T ——— =

JUDSIEE

and a long one The paPGLWOlk can be confu%1ng dnd the

— — T —r e —— F T e —_ — —_

—

iawyel is thcre to maPe sure that the bnrrowor

. — ——— — - e

understands Lhe tranqaLLlon They go into it with their

Record on.Appeal..428.

N ——— it ———————————

eves WLde opon.

Steven E. LeBlanc, R.P.R., Circuil Court Reporter
P.O. Box 184 LexnugLon Sout.h Cdrollna 29671
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Now, if the lender doesn't do that, doesn't find out
who the borrower would like to represent them in the

closing and the borrower gets really hoodwinked badly,
- e ro———y

gets tricked, bamboozled into a really bad locan, well,

—
—_—

the lender can be on the hook for that. And, of course,

e e ——— ~

once the loan gets underway the mortgage company is not

allowed to do anything with the payments other than

properly apply them to the loan.

Now, let's talk about what the evidence will show in

this casc. This case is about a balloon note document.
— —_—
Tt's exhibit 5 in Lhére. What is a balloon note? Well,

—_—
—~——

it's not the good kind of balloon. Il's not about &
party. It's not about a éelebration- A balloon note is
a4 note, a loan that you pay during the term and when you
get to the end of Lhe term, you're not done paying it
out. Tt doesn't pay out and it all comes cdue right at
the end and a big payment that balloons up, hence the
name balloon note.

Now, this case 1s aboul a balloon note document

JE———

—_—
— e

signed by Patr1c1d Owens Houck who is here and it was a

p——— ——

_— — e — —_— e —— ———

note to Novastar MOTtgdge, the attorneys sitting over

—_— —— em e

there. Now, the evidcnce will show that Ms. Houck who
was Ms. Owens at the Lime and you will see her namc

Patricia Ann Owens on various documents, she didn L Lnow

that that was whaf she was getflng into because this

e e e T~ —— T e

Sleven E. TeBlanc, R.P.R., Circuit Court Reporter . .
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case is also kind of about a man named Brain Reeve. You
won't see him here toaay. He died. But before he died
he also chose not to contest this case.

Brian Reeve 1 would describe him maybe as a roque
attorney. He was a real estatc closing atltorney. You
will see and hear evidence Lhat he wasn't at the closing
of this loan and that thaf was something that he
routinely didn't do, actually be there when tﬁe cocuments
were signed to do his ij even though he was suppoéed to
be the closing attorney.

Who are we suing? Novastar Mortgage for not

[ —

following the rules. For not f{inding out who Lhis lady
would like to.represeht her. For letting this loan get
closed with no lawyer therc. For getting her get
hoodwinked and bamboozled into a balloon note that's now
popped up to come due.

Deutsche Bank. Deutsche Bank and their long name, I

~—

e e e e

e " T e

won't say the rest of it, as trustee for some series of

————
. ——————.

——

mortgage backed qecurlLy celtlfwcatpu, Deuchhe Bank

~——— .. et e e em— ———

well, the loan has been assigned to them now. Eut

—— e

you see with the good on that, with the right to éézmthat

money, they take the bad, toe. They take the problems

- e —r—— e ——— .

associated with that loan. And Ocwen. Ocwen Loan

—t

Servicing. Ocwen is the servicer for Dcutsche Bank.

What's a mortgage servicer? A lot of you may know. You

Steven E. LeBlanc, R.P.R., Circuit Court Rpportwr
P.0. Box 184, Lexington, South Carolina.29071
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may have mortgage loans already. But a mortgage scrvicer
is kind of like what a property manager is to an
apartment. complex for a mortgage loan. They collecl
payments, They communicate with the borrower on the
loan. They handle the day to day.

Now, what are we.suing them for? Well, they can't
account for all the payments that have been made on this
loan. You will see that more payments were made than
they can account for Qtat thev have aone with. And
they're doing that on behalf of Deutsche Bank. You're

—_—

going to hear from Bllan Boger who lS 51tt1ng rLght back

. e s

“There. He's an dttOLney We! ll call him up here as an

_———— —_—

expert witness. And he does real estate LlOSlDQS and he

‘does what I would say 1is the right way and he'll talk to

‘you about how they're supposed to go down and about the

Trte————

telltale signs thdt you can see in the documents from
R S \__—_.

this one about how this one didn't go down the way thdt
B ..—_T._ _ T——— . e ———
it's supposed to go down.

——

N——

T T —— e
You're going to see copies of the mortgaqe

documeuts There is the one that S recorded here, here
—— = e s bbbl

—_

e L,

at the county in the land records and it's got Brian

—
e ——————

——— -

Reeve's signature on il. But you will also see one that

PR

L\_%__ - —— »
doesn'L. And T Lhink you re going to draw the toncluq1on
_ e ——— —_————— —— — —_—— e——

from that that that meanb somebody made a copy of thdt

—

e

document when it had been 51gned by then Ms. Owens and

Steven E. LeBlanc, R.P.R. Circuit Conrt Reporter
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the other witness, but not Mr. Rceve indicating that he

: wasn't there. Why would you make a copy of a document
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that three people were supposed to sign and if all three
of them were there when only two of them signed it and
hasn't got the third one?:

You're also going to see this. On that mortgage
documgnt there are initials. There are initials on all
the pages except for the signature page that has a
signature on it. It's got Ms. Owens' initials on it.

Now, on the balloon note document it doesn't have any

initials on the first.page and the first page is where it
—_—— B —_—
says, hey, balloon note. 1It's got a little warning up

—

there. No initials on that. So you're going to see --
and 1t's almosl laughable here -- an attorney selection

form that's got her name signed on it. It says I choose
the following person to represent me in this and it's
blank. That's how shoddy this was. They didn't even
care to fill it in later. So it's just blank. And it
doesn't say T don't have a preference. There's a place
to sign on that, but it's not signed there. It says I
select this person and iL's blank.

You're going to see the evidence that Novastar
didn't do anything to find out who it is that Ms. Owens
wanted to represent her in that closing. Not a thing.

Didn't matier to then.

Steven k. LeBlanc, R.P.R., Circuit Court Reporter
P.O. Box IS@;”Léxinq5ﬂ§,-Squth-Carolina 290971
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All right. She will testify, Ms. Owens now Ms.
llouck, she never met Brian Reeve. You will see his
picture. Showed it to her. Ever met this man? Never
laid eyes on him in my life. Brian Reeve was fine to get
a check for deing a ciosing but she never mel him. He
didn't do anything. That was okay with the people who
were originating this loan. They gbt a loan to make.
Thatfs @ salable commodity and theyéended ap selling it,
transferring it to Deutsche Bank.

You're going to hear'from Tammy Bailey. Now, Tammy
Bailey, that's Pat as I call her, Lﬁat‘s Pat's daughter.
That's Tammy sitting right over here in blue. Tammy took
over this loan from her mom becausc aboul as soon as her
mom got into it it started to be a real nightmare for
her. Hard Lo afford for her so she moved inlo the house
and kind of toock over that house and the loan associated
with it. You will hear Tamny testify about how she
actually arranged wilh Novastar who still had the loan at
that time to assume this loan and nobody at Novastar ever
mentioned a thing about any balloon payment, any balloon
feature on this loan at all. In fact, they told her to
go down to the county and pull the loan records and see
what's there. BAnd that mortgage document, it's got a hox
t.o check thal says balloon rider. 1t's not checked. A

balloon rider is an attachment that goes on the mortgage.

Sleven F. LeBlanc, R.P.R., Circuit Court Reporter
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1 There's no balloon rider attached: Looking at that you
2 can't tell this thing has got a balloon note associated
3 with it. And she will tell you aboutihow Ocwen can't
1 - account for all the payments that she's made on the loan.
5 It wasn't until 2013 after Tammy had spent some time
© reseérching this loan, she knew something was wrong that
7 she aclually got z copy of the note. That's the note
8 invol&ed in this case. BAnd that's when she anc her mom
d' found out there is a balloon note on’thjs-"9h, Y thg\
10 way; payment is coming duec. It's about $50,009;99.
11 These people aon't have $50,000.00 to run_gggg;igg pay
12 this off. They'rc in a bad spot now.
———
13 Now, you're going to hear from the defense in ithis
14 case. They're going to say, well, you know, Pat, she
15 doesn't really remember what happened because it was so
16 long age. It was in 1998. She doesn't really know what
17 happened &t all. She doesn't remember getting any kind
18 of loan or having any kind of closing. I'll tell you
19 what,bthat right there is some evidence. There wasn't
20. any ¢losing for her to remember. There wasn't any
21 J;éeting with 505; Brian Reeve, sdiémléﬁ§é?ﬂtdm§5mé€er
22 ) ;;;se loan documents with her. Thétfs evidence-zggg
23 ‘;;;a;*zgﬁgiow that we are correct abdut what we say.
24 You're going to sce a lot of items of evidence and T
25 et you the defense will try to pick them apart and take

v A Steven E. LeBlanc, R.P.R., Circuit Court Repoerter
P.0. Box 184, Lexington, South Carclina 29071
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each one and want you to look at it in isolation. They

want you to say,

oh, well,

that one thing, that doesn't

prove that there was no attorney supervising this loan.

That doesn't prove we didn't let this lady choose her

closing attorney.

any money.

That doesn't prove we misappropriated

Bul actually what you're going to need to do

is to weigh all of the cvidence together because what

you're going to see is
in one direction.

being there.

All the

And what you

& lo% of signs and they all point

sijyns point to Brian Reeve not

are not going to see is any

evidence or anything that will convince you that Brian

Reeve was there.

All they

will be able to point to is,

well, see, he signed this thing. He witnessed this.

But as you will hear thecre's lots of closings that

. he didn®

doesn't mean he was actually Lhere

t attend.

Just because he signed something

You're going to have

to weigh the evidence as the judge told you. The weight,

if it tips slightly in the plaintiffs" favor, the verdict

should be for the plaintiffs. But sec, here's the thing.

The scales are going to be like this {indicating) because

there's nol going to be any evidence over here on the

defendants'

here.

side.

All the

evidence is going to be over

Thesc people are probably going to 3ay, well, these

Steven E.
P.Q.

———— -
folks are trying to get a free house. You shouldn't feel
—_— T

Box 184,

—

LeBlanc, R.P.R.
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sorry for them. Feel sorry for us because Lhe loan
hasn't been fully repaid. Actually you're going to hear
evidence and testimony about the payments that have been
made on the loan. This loan has been paid back more, 1
mean, enough to fully repay the $60,400.00 that was
loaned at 9.9 percént interest. Way more than $60,400.00
has been paid on this loan. So these people got their

money. This is about whether they're gonna make some

nmore money and maybe foreclose on this house. So this
—— - -

loan has been a nightmare for my clients from the

beginning because people didn't do what they had to do by
law to keep them from being in that position.

At the end of this trial we're gonna ask y'all to
return a verdict. Verdict is just a phrase that means to
speak the truth. I want you all to spéak the truth about
what happened and you're going to get a chance to make it
right and we'll talk to vyou in closing about how it is
that you do that. But I think as you go along in this
trial youfre gonna stért to think about it yourselves.

Thank you.

THE COURT: Thank you, Mr. Radeker. Mx. Peace.

MR. PEACE: Good afternoon, ladies and gentlemen.

e
———

And if you will allow me just one second to reintroduce

myself. My namc is Taylor Peace. I'm representing the

defendant Novastar Mortgage in this matter.

cn E. LeBlanc, R.P.R., Circuit Court Reporter
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You have Jjust heérd Mr. -- Well, Stephen King once
wrote "Time is the thief of memory." And that at the end
of the day, ladies and gentlemen, contrary to what Mr,
Radeker would have you believe is the biggest problem
with his clients’ case. You see, the events that
Patricia Owens complains 6f took place over 17 years ago.
To be precise it took 17 years 2 months and 24 days. Put
another way, that's 6,294 days. That is a long time ago.

And as Mr. Radeker said he wouid have you bellevc and

e ——— .

Ms. Owens would have vyou believe that Novastar tricked

Ms. Owens, hoodwinked héi} bambooz?ed her into 31gn1ng up

—— e

for a loan thal she coqu not pay; that they hired an

——

attorney Brian Reeve:; that he did not attend the closing

———

of the loan; that he falsely witnessed the mortgage

e

documents and overall he tricked her and he hoodwinked

—
her through fraud, deceit and overall trickery. 'The
, —

problem with that, ladics and gentlemen, is this:
Patricia'dwens, and the evidence will show, Patricia
Owens does not know. She does not remenber,

In her deposition testimony which will be presented

as evidence she says I do not know when asked does she

remember refinancing. She says I do not remember. It
also shows that she said I never refinanced. The

evidence will also show this: That a month before the

closing that she allcges never happened, she hired a

n B. LeBlanc, R.P.R., Circuit Court heportez
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mortgage broker. Paid a man named Horace Bookman, hired
him, signed a conlracl with him and paid him $2,000.00 to

find a loan that was agreeable to her. N month later she

— L -

attended the closing of the loan at the Law Offices of

Brian Reeve and at that time she signed a multitude of

documents. A balloon note which Mr. Radeker described to
-.-—-’-—"“'"—_—_.;‘ — i —— ~———— ~—
you, a mortgage, a truth in lending disclosure which sets

forth the terms of the loan. Sets forthvthe renayment
terms of Lhe loan. She signed it. She also sigred a
HUD-1 settlement statement which summarized the
financial, the finance of the transéction.

What do they show; ladies and gentlemen? That
plaintiff Owens paid her mortgage brokér $2,000.00 and
most importantly paid allorney Brian Reeve $385.00. Not
only that, she paid him for title insurance. All of the
evidence that was - all of the documents that were signed
that day and all of tﬁe evidence will show that attorney
Brian Reeve was her lawyer. Was selected by her. The
evidence will not show that he was selected by Novastar,
by Deulsche Bank or any other person. In fact, the
cvidence will show that on June 8th,‘three days before
the closing, Novastar senf Mes. Owens' mortgage broker,
the man who she paid $2,000.00, a document thal was to
indicate where the loan closing documents were to be

scnt. The same ones that plaintiff Owens signed three

Steven E. LeBlana, R.P.R., Circuit Coﬁrt Reporter
P.O. Box 184, Lexington, .South Carolina 29079
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days later. They sent it to the mortgagebbroker and
received it back. And what was indicated on that
document? That the loan closing documents were to be
sent to Brian Reeve.

Now, also she signed numerous other documents at the

———————

- me—— ————

closing on top of the bai]oon note and moquage, %everdl

———— . —

- of which were both witness ed and notarized by attornpy ‘
—TT— _—-\R.——_ﬁ- ——— ,
Brian Reeve.
—— T T T T — .

- Now, the evidence will also show that plaintiff

Owens has had humerous opportunities, numerous
opportunities to stand up, to raise a red flag and say
wait a minute. This loan was not closed in accordance

with South Carolina law. The ev1dence w1ll show also,

ladies and gentlemen, thaf she d1d nothing Nothing when
——m— T _—
she fell behind on her loan and a fofEFIBsure action was —
T g ers = _dc¢t

o o jthale
filed against her. Subsequently dismissed. She diqg
e R ————— ——-\-—Rx'—&* e

nothing when a second foreclosure action was filed

—

against her. Subsequently dismissed. She didg nothing

when her daughter assumed the loan. She did nothing for

15 years. She did nothing when a foreclosure action was
i — T—

filed against Ms. Bailey. When Ms. Bailey was told by my
"'_\._,__.__.w

client to go down Lo the courthouse, did she stand uE and
Say my mother says attorney Brian Reeve wasn't there?
She did nothing.

Not only that, ladies and gentlemen, the evidence

Steven K. LeBlanc, R.P.R., Circuit Court Reporter
F.Q. Box 184, Le\inqton South Carnl{na 79Qecord(y1AppedT439
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will show that the plaintiffs Patricia Owens and Tammy
Bailey can show no evidence that my clients did anything
wrong. They can show no evidence that they hoodwinked
her; that they bamboozled her; that they tricked her.
The only thing that they will be able to show is that
they agreed to the terms of the loan that worked for
them. That worked for them for 15 years. That they had

no complaints about. The only issue is that they

couldn't pay it. That is what this case is really about
— — ————— e ——,
and at the end of thc day Lhe preponderance of evidence

those scales of justice, the evidence will not weigh in
the plaintiffs' favor and we ask you to do the same thing

and to find that the claims against Novastar should be

. dismissed.

Thank vyou.
THE COURYT: Thank you, Mr. Peace. Mr. Griffin.

MR. GRIFFIN: Good afternoon, Your Honor. May it
e

please Lhe Court. "
Good afternoon, ladics and gentlemen. Thank you for
serving as jurors today. Your service is appreciated and

thank you all for paying attention during voir dire.

My name is Mike Gritfin and as I said this morning

e T ——

my colleague is Mark Wierman over there and we represent

——— s e —— e —e——

N

two of the defendants Ocwen Loan Servicing and Deulsche

S———

Bank National Trust Company as Trustee and T'll save you

—

———

Steven E. LeBlanc, R.P.R., Circuit Court Reporter
P.O. Box 184, Lexington, South Carolina 29071
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the name of the name of the real estate trust, but I
think it's important to understand what Deutsche Bank
National Trust Company is and what they do and we'll go
into thal as the trial goes forward. Also this afternoon
I have got Nicole Gostebski who was not here Lhis morning
when she was introduced, but she is here and will give
testimony on behalf of Ocwen Loan Servicing.

So as I mentioned Deutsche Bénk National Trust
Company is one of my élients and what thev do is they is
serve as trustee for rcal estate investment trusts. What
thecy do is mortgage loans or added to assets for the
trust and Deutsche Bank manages it for the good of the
shareholders. Part of these duties is they work with
mortgage servicing companios. In this case they worked
with several mortgage servicing companies, the final one
being Ocwen. So the mortgage service company collecls
payments, they handle customer service issues,
complaints. Deulsche Bank takes those payments and
applies it to the investors. Now the important thing to
remember is when Deutsche Bank National Trust Company is
sérving As a lrustee, they don't lend money, they don't
make loans. And, in fact, in this case you won't hear
any testimony that Decutsche Bank originated a loan, lent
somebody moncy or anything of those things.

Now, Ms. Bailey and now Ms. Houck, their note and

Steven E. LeBlanc, R.P.R., Circuit Court Reporter
P.O. Box 184, Lexiugton,_South Carolina 20777
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morLgége are now an asset that is part of this real
cstate trust which is why Deutsche Bank is a party to
that. Ocwen is a loan servicing company. It doesn't
make loans. It doesn't lend money. What it does as the

servicer is it collects payments under the terms of the

notes and the mortgages within this particular trust and

it applies those payments.in accordance with the terms of
the note and mortgage signed by whoever the borrower is.
The note and the mortgage will say tﬁis is how we apply
the payments. This is where the payments go. This is
how much is owed and this is when they're due. The other
thing that loan servicers have is a responsibility to
protect the collateral and the collateral in this case is
the home. So things iike paying real estate taxes that
don't gel paid so that the state or the county doesn't
comc in and seize the home, or making homeowners
insurance payments in case there's no homeowners
insurance on the collateral for damage to the house.

In April 2012 the evidence is going to shéw that
Ocwen began servicing this loan that was Ms. Houck and
Ms. Bailey's loan and that will come out in the testimony
probably on both sides.

Now, this is where the attorney usually tells you,
well, this is what the case is about. Well, from my

clients T'm gonna tell you what the case is not about.

Steven E. LeRlanc, R.P.R., Circuit Court Reporter
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This is not about a bad act on the part of Deutsche Bank
~ —H—“___xx. Y
National Trust Company serving as trustee. You won't

—

hear any evidence that Deutsche Bank was involved in the

—_—

—

closing of Lhe loan, they weren't involved in the

—e .
agreement where Ms. Bailey took over payments for the

loan, they had no interaction with Mr. Reeve. This

casc is not about some bad act on the part of Ocwen
related to the closing of the loan, the application of
the loan or that Lhe point in time when Ms. Bailey took
over ?he payments of the loan. You're not going to hear
any testimony on either one of those points.

So this case is really about not taking

T —
responsibility for obligations. So let me provide some
quick background. Ms. louck agreed in June of 1998 when

she signed a note and a mortgage, she borrowed money and
part of it is T agree to pay this money back aover time.
At some point around 2001 the evidence and testimony will
show that Ms. Bailey and Ms. Houck agreed to where Ms.
Bailey would take over the loan payments for her. We
effected and evidence will show that in July of 2013 the
mortgage becomes due to be paid in full. It's on the
face of the mortgage as Lo when you have to make that
Linal payment. Instead ot paying the amount due Ms.

—— T —

Houck and Ms. Bailey filed a complaint alleging that
Se— —

there were errors or failures at a loan closing of this

——— ———
—— ——
-

——— . ——,

——— ———

Steven E. T.eBlanc, R.P.R., Circult Court Reporter
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1 loan now owned by Deutsche Bank and that beSEBEE*EE;Ehat
2 ﬁzgg*;ortéage and note 1is invalid and_;;at Deutsche Baug—-
—_— T —- S
3 National Trust Company should pay Ms. Houck and Ms.
- k)

4 hEZII;;wgame form of monetary damages.

5 ﬁfdpﬂﬂz%ey ggid they should—be held liabi; for these

6 | errors. Well;—the evidence and testimony will sho;‘that

e ——————

7 Deutsche Bank played no role in the origination, no role

8 f;ﬁ the application, no role in the closing of the loan.

9 ""In fact, there is no ;;';a;‘;iz‘;‘"ar"'a‘n;"t“é;tiniéhy of any
10 “interaction between Ms. Houck and Deutsche QEEI“QE all. =
11 The only inLeraction between Ms. Bailey and Deutsche Ban;
12 would be at the earliést 2011 when there Q;s a I
13 FESE;EI;;;;;‘;;E;bn filed against her and later dismissed.
14 Ms. Houck and Ms. Bailey also allege Ocwen digg't —
15 apply the payments they received properly. I think the
16 evidence and testimony Ls going to show that Ocwen was
17 not responsible for servicing this loan until April 2012
18 so they had from April 2012 until the maturity date of
19 July of 2013. So they are going to allege or they have
20 alleged in the complaint what we misapplied loan payments
21 to the account, added fees that were not allowed, and
22 that this is a deceptive trade practice in addition to
23 what is called conversion.

24 You're golng to hear tcstimony and evidence from Ms.
25 Gostebski that Ocwen began servicing this account in

Steven E. LeBlanc, R.P.R., Circuil Court Recporter
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April of 2012 until the maturity date and that every
payment made by Ms. Bailey to Ocwen was properly
accounted for to the account in accordance with the terms
of the note and the mortgage. Ms. Gostebski will present
in the form of oral testimony and also accounting records
of this account that théy applied each payment properly;
that any fees that wcre assessed were allowable under the
terms of the note and the mortgage. For me this case
it's going to be a simple ﬁatter of arithmetic. I
encourage you to lock closely at the accounting ledgers
and the accounting records that Ms. Gostebski is going to
go over and we're going to hopefully present into
evidence today. Fach and every payment will be backed by
an accounting entry. Each and every fee and charge will
be testified to and be backed up with an accounting
entry.

50 the plaintiffé claim that they have suffered some
sort of actual compensatory and special monetary damages
on what my clients did. They want punitive damages which
usually arc reserved Lo punish a bad act or for a
reckless behavior. My expectalion is the evidence will
show no wrong doing on eifher part on either onec of ny
clients Deutsche Bank National Trust Company as iLrustee
or Ocwen Loan Serxvicing. I think what the evidence and

testimony will show is that any of Ms. Houck's and Ms.

Steven E. LeBlanc( R.P.R., Circuit Court Reporter
P.O. PBox 184,_Lexington,“South_Carolina 2
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Bailey's alleged injuries were not due to any action by

N . "

Qcwen or by Deutsche Bank as trustee and that any 1njury

o —— T e e —— fe—

thcy suffeled was due to their failure to pay The

e s A

mortgage.

e e o i

B T think the testimony and evidence will sHow that
Ocwen and Deutsche Bank National Trust Company acted
properly in every aspect of their obligations. And

T want to harken back to a statement that was made this
morniﬁg. People didn't do what théy had to do under the

law. Deutsche Bank and Ocwen did everything they wecre

requireq to do under the law. What didn'l happen was

pcople borrowed money and didn't pay it back according to

the terms that they agreed to. So at the end of the

—

trial today or the end of the trial this week I will come
back and T'll ask you about the verdict and the verdict
that 1 think or that I would like you to reach and I
think that if you look at the evidence and testimony you
will find that my clients didn'L do anything wrong and
they shouldn}L be held liable.

Thank you.

THE COURT: Thank you. Thank you, Mr. Griffin., Mr.
Radcker, you may call your first witness.

MR. RADEKER: Thank you, Your Honor. We call Brian
Boger to the slLand.

THE COURT: All right. Mr. Boger, if you would comc

_Steven E. TeBlanc, R.P.R., Circuit Court Reporter
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1 handed up to the Court, at the time it was made or was

2 induced by unconscionable conduct, the Court may in an

3 action other than a class action provide for remedies

4 provided in subsection (c).

5 Now, because that stalute provides the Court a,

6 provides a statute that gives what is determined to be

7 unconscionable at the time the agreement was made, we

8 then have to go to 37-5-108. While I believe that there
9 is ~- In that case, 37-L-108 states with respect to a

10 transaclion that gives rise to or leads the debtor to

11 believe will give rise to a consumer credit transaction
12 if the Court [inds as a matter of law the agreement or
13 transaction to have been unconscionable at the time it
14 was made or to have been induced by unconscionable
15 conduct, the Court may refuse to enforce the agreement,
16 or refuse to enforce ﬁhe agreement or any portion of the
17 agreement .

18 The ilmportant section in this case would be

19 37-5-1084(a). And that would be applying subsection 1.
20 This section actual applies to Novastar because
21 subseciion 2 and subscction 3 I believe, it's Nevastar's
22 position relates to Lhe collection of the actual debt.
23 Bocause Ms. Owens' claims and Ms. Bailey's claimg as to
24 Novastar almost égg;;;zguzéiate g;—;;;”qégginatzon ofkghe.“
25 “ISEHTM{LQE";:“;E;;;‘:E_EZZQZFEQFE;QL We don't
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trustce has done anything to violate the Consumer

Protection Act.
THE. COURT: I thought you weren't going forward on
that, correct, Mr. Radeker, as to the bhank? Did I not

track that just now?

MR. RADEKER: Me? I think you have got them mixed
up somehow. T'll be happy to respond as to why a cause

—_— o
of action applies against Deutsche Bank.

—_—

THE COURT: Go ahead, Mr. Griffin. T apologize.

MR. GRIFFIN: That's okay, Your Honor. Ocwen Loan
—_ T ey

Servicing is not a creditor. Deutsche Bank fits the

_—

definition of creditor but only as an assignee and the

———

statute itself says just because your an assignee doesn't
mean there's liability imputed and I think if you were to
interprel the statute and the purpose of the statute is
to protect consumcrs against people in a transaction.

The reason it would be unfair and almost violate due
process, it would impose liability on a subsequent owner
of a loan when the subsequent owner was not invelved in
Lhe loan, wasn't involved in the closing. We wouldn't
have been the company to ascertain or determine who Ms.
Houck wanled to hire as her counsel. We wouldn't have
been by the time Deutsche Bank comes into it which I
think was 2007 as testified by Mr. Holtmann we can’'t then

go back and say please fill out this attorney preference

Stcven.E.,LeBianc, R.P.R., Circuit Court Reporter
P.O. Box 184, Texington, South Carolina 29071
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form because it's already past the closing date. It
would be impossible for us to comply with that. So to
hold us liable for something that we had no involvement
in, I think it can’'t be the intent of the statute to
protecl consumers.

THE COURT: All right. Thank you, Mr. Griffin. Mr.
Radeker, as to the consumer protectioﬁ code.

MR. RADEKER: Thank you, Your Hdonor. A lot to say.

e e

My opponents have just said a lot of things. Taking the

last first as to, because this actually pretty simple, as
to why it applies Deutsche Bank as well as to Novastar as
_— T

the 6riginating lender, creditor is that under South

—_—

Carolina law assignee takes a mortgage subject to all the
T,

infirmities in and against the assignor so they take

subject to the claims and defenses including this cne.

— -

That's just the law. So if it lies against Novastar, it

—————————

lies against Deutsche Bank.

They haven't pled a holder in due course defensec
which creates a narrow exception to that, but even if
they had, there's no facts here that would tend to
indicate that they have one. But they didn't plead it
anywhere. |

So okay. As to whether it's a claim that just, you
know, I'11 call it Ms. Owens because that's whal she was

named at the time, just Ms. Owens has or Ms. Owens and

Steven E. LeBlanc, R.P.R., C;rcuit Court. Repnrtar
P.O. Box 184, ~Léxviqgto§7 South Carolina 2Record on Appeal 449
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1 least a fact issuc as'to that and that's a 37-5-108
2 factor.
3 As to this notion that because these people were
4 served with foreclosure actions they should have been on
5 notice then that there was a balloon note here, I would
6 say this: The other instance of unconscionable conduct
7 here besides unauthorized praciLice of law which is
8 inherently prejudicial not just to these people but to
.-——F—'”—‘—%\—‘.‘ — .. —
9 the public at large as noted by our Supreme Court is
— .
10 concealing the balloon nature of this transaction from
11 this lady. And there certainly has been evidence
12 adduced, a scintilla and more that that was going on
13 here.
14 Ts she in a position of being ignorant and unweary?
15 Yes, she is. Brian Boger testified that even very
T —y
16 sophisticated people, he. said doctors, lawyers, judges
: R A
17 without a closing atlorney there to explain the documents
— —— e R
18 don't understand the documents that are involved in a
B e e S -
19 mortgage loan closing without a lawyer there to explain
— i e —— - —_
20 it to them, or if he didn't explain it to them, or if
2] nobody showed her the first page of the balloon note, all
5 T TrhYche—— . - - -
22 of which is possible. Based on the evidence that's been
R - T T
23 bresented here today she was in a position of being
24 ignorant and unweary.
25 It's unconscionable conduct to conceal that balloon

Steven E. LeBlanc, R.P.R., Circuit Court Reporter
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note. 'TYhese foreclosure actions that were brought, they

S Ly

don't say in the complaint thal there's a balloon note
—-—-———-Mh-—*‘—.ﬂ——%\ . .- -
involved here. They don't say that. And they're both

N ——

-~

dismiésed. 1l mean, T kept wondering why it is that

—— ..

they're so keen to put this inLo evidence because it

doesn't do anything to help their case. It's not like
- e e

they can argue res judicata from it. There's no
/M \_‘\

toreclosure judgment ever rendered. Both of them were

—_—

dismissed. One of them says it was dismissed without
-—

ever even having been served on the defendants. $So there
is just nothing to come from that.

Your Honor, I point you, becauvse Lthere is no on
point authority from our Court of Appeals to the Supreme
Court besides the authority that says to provide a
borrower with the-attorney preference form at closing
Clearly violates the statute and that the Consumer
Protection Code is to.be liberally construed in favor of

protecting consumers because there's no authority bevyond

that, I point the Court to persuasive authority from

- Judge Russo's order in the Nations versus Fowler case

that T handed up at the pretrial conference and Judge Jay
Jackson who is now a master in equity down in Orangeburg
order from the First Citizens versus Livingston case both
ol which inlerprect 37-10-105(c) in accordance with our

theory and that is that if no lawyer supervised the loan

Steven E. LeBlanc, R.P.R., Circuit Court Reporter
P.C. Box 184, Texington, South Carclina 29°~
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1 closing and there's an attorney preference viq}ﬁ}ign,
2 gthat falls within this becauséhggét una&ggorized practice
3 of law, that is unconscionab)é conduct. -
4 ~____——?ooking atl Mr. Holtmann's testimony, lLrying to sce
5 if there is anything else, he testified the interest
6 calculations of the life of a loan are too complex for
7 him to understand without aid. Up there on the stand he
8 testified that he was an expert in mortgage loans.
9 So Brian Boger testified, couple thatl Qith Ms.
10 Owens' testimony that.she can't understand the form, and
11 what Mr. Moore brought out on Mr. Holtmann's direct that
12 the disclosuré form is actually confusing cspecially
2 13 without explanation by an attorney. Novastar simply
14 abdicated its responsibility to comply with the attorney
15 preference statute altogether as was its standard
16 practice. It just never did anything about iL. It
17 certainly didn't do so here.
18 Brian Roger testified it's the lender's job to make
19 sure that the loan closing is supervised by an attorney.
20 - That didn't happen here particularly when you view the
21 evidence in the light most favorable to us as the Court
22 is required te do at £he directed verdict stage.
23 THE COURT: Thank you. T deny both moiions as far
24 as Lhe Consumer Protcction Code vioclation as to Novastar
25 and the bank and grant it as to if you have a causc of

Steven E. TeBlanc, R.P.R., Circuit Court Reportier
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it deéending on how the other --

MR. PEACE: Directed verdicts go.

THE COURT: -- motions go. Yes, sir. Sc we'll say
Z2:15. Thank you.

(Whereupon, the luncheon recess was taken.)

BAILIFF: All rise. Court is.now in session.

THE COURT: All right. Thank you. Thank you very
much. Please be seated. You have another motion, Mr.
Peace?

MR. PEACE: Yes, Judge., I have a directed verdict
motion. I wouldvlike to move for a directed verdict as
to thé other cause of action against Novastar, that being
the Unfair Trade Practices Act claim.

THE COURT: 1I'll be glad to hear from you.

MR. PEACE: Thank you, Your Henor. Under the Unfair

Trade Practices Act the act itself or the claim - or the
statute creating.the cause of action doesn't really
provide any elements. However, the court has interpreted
that statute over time to mean that the plaintiff has to
prove an unfair or deceptive act that affects the public
interest and that they havce been damaged as a result. A
lot of the case law has dealt with what it means Lo have
a deceptive act that affects Lhe public inlerest and the
courts have determined Lhat that can he done through

repetition. And there's a couple ways that you can do

Steven E. LeBlanc, R.P.R., Circuit Court ReporLer
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that. One is by showing, the plaintiff has to show that
the same evenls happened in the past or that the policies
and procedures of the defendant created potential for

repetition that would continue without any kind of

reprimand from the court and then also -- So those are

the two ways that the court has determjned.

In this case we don't believe that the plaintiffs
have shown any evidence of any of the elements of the
Unfair Trade Practices Act claim. In this case any
Unfair Trade Praclices Act violation, any unfair or
deceilful act was undertaken by Brian Reeve again and not
Novastar. There's becen no testimony here that the
plaintiffs had any communication with Ms. Bailey, or I'm
sorry, Ms. Owens or really Ms. Bailey essentially out of
privacy concerns to which Ms. Bailey testified. As to
Ms. Owens, whal Mr. Holtmann lestificd to as and what the
financial services agreement show is that Ms. Owens had a
representative. Had someone to represent her. Had
someone through which Novastar could communicate with her
that being her mortgage broker Horace PBookman.

She has said Lhat nothing here has been unfair.

Nothing here has been deceitful other than the alleged

concealment of the first page of the balloon note.

- —_

Again, that was something that Novastar sent to Brian

Reeve and it was on Brian Reeve to have her execute the

Steven E. LeBlana, R.P.R., Circuit Court Reporter
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2 back. They were executed applopllately and we ﬁgﬂﬁiﬂ thg\\
3 Toan. T

4 T Also, there's been no showing here that Novastar's

5 . policies or procedures or that these same events happened
6 in the past as to Novastar. There has beep testimony to
7 show that Novastar relied on the broker to provide the

8 attorneys or to provide the attorney preference, but

) thosé.brokers represent. the borrowers. They do not
10 reprecsent Novastar. 8o il there was any wrongdoing in

11 this case or any other case because of those policies and
12 procedures, that's on.the broker. That's not on us.

13 Also, Novastar is no longer in business. Novastar
14 is nd¢ longer in the business of issuing loans, so

15 therefore tﬁere's not a potential for repetition that
16 would create damages outside of the reprimand from the
17 court.
18 /Additionally, Ms. Owens admitted in her teslLimony
19 here Lhat they have done no investigation into the
20 policies and procedures of Novastar. She has no
21 knowledge. The only knowledge would come [rom
22 Mr. Holtmann who again he testified that they're no
23 longer in business. They can't do what the plaintiffs
24 have alleged them to have done which again are actions
25 undertaken by Lhe broker not Novastar, an indepcndent

Steven k. LeBlanc, R.P.R., Circuit Court Reporter
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statute of limitations is three years from the discovery
of that act or of the alleged violation.
I'm going to refer back to an argument that I made

previously. 1In this case the alleged act took plaée in

—_—

1998, the alleged unfair act. Now, Ms. Owens has a duty

_— U

to read the documents, the documents that she closed or

T I — e

that she signed when she closed the loan and when she,
"—'H.‘“ﬁ\

you know, when she closed the loan and when she attencded

0 - » H
the closing of the loan. 1If there is any violation of

—

e
—_—

~—

the Unfair Trade Practices Act, it took place then. A&nd

—_— ~ . — e
—

——————

that cause of action would have accrued when she knew or
reasonably knew of the cause of action or was on notice
to investigate what in the world was going on. 1In other
words, she had a duly to say where is my attorney.

There's been no evidence herc that she said that,
but becausc she has a duty to read and understand what
she's signing and essentially to stand up and go wait a
minute, because she didn't do that until 2013, she's
outside the statute of limitations of three years.

Now, again, even with Lhe foreclosure actioﬁs with
the assumption they were on notice or at least
constructive noticc we believe because Lhe mort.gage was
filed a public record that there may have been something
amiss about Lhe closing which again was not undertaken by

us but undertaken by Brian Reeve. So essentially the

Steven E. LeBlanc, R.P.R., Circuit Court Reporter
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statute of limitations, assuming all of thal would have
taken‘place or all of that, she should have discovered
all of that, the statute of limitations would have run, I
believe that's in 2005 earlier. This case was brought in
2013 three days before the balloon note was to mature.
That's way outside the statute of limitations. For that
reason we think that we are entitled to a directed
verdict on top of the fact that there has been no showing
here of a violatiéﬁ of any of the elements of an Unfair
Trade Practiccs Act claim or at a minimum no showing of
damage or any unfair deceitful act.

THE COURT: Thank you. Thank you, Mr. Peace. Mr.
Griffin, anything you want to tell me?

MR. GRIFFIN: Yes, Your Honor. We would adopt the

statute of limitations. For purposes of brevity 1 would

-—

—.

—~—

like to adopt their argument on statute of limitations

and on repetition. But even further again, Devtsche Bank

—_— ——

— —

as trustee is the successor to this mortgage. There's

. —— — ——— —————
o——

nothing in the law that says a successor is liable for a

deceplive trade practice by its predecessor and it's not
that we're a successor corporation or a merc continuation
ol Novastar, we have no connection with Novastar.

I have two cases. Onc from Lhe Federal District
Court in South Carclina, one from the bankruptcy court,

if T can hand them up to Your Honor, that stand for the

Steven E. LeBlanc, R.P.R., Circuit Court Reporter
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MR. GRIFFIN: Yes, Your Honor. 1 understand that
and it's based on Ms. Bailey's testimony that she never
saw an inspection and I understand that.

THE COURT: And thal doesn’'t mean,‘and at the same
time I don't want to say just because she doesn't see it
or didn't see somebody doesn't mean thére wasn't anybody
there. I'm a big proponent of that.

MR. GRIFFIN: Rut there’'s two aspecis to it. One,
Deutsche Bank is successor on Lhe_closing, and then
Deutsche Bank using its servicing resident agent. As to
Deutsche Bank and Lhe closing, there is absolutely no
testimony regarding an unfair trade practice or act by
Deutsche Bank as relates to the closing.

THE COURT: What about that, Mr. Radekcr? How do
you connect that dot? How does the plaintiff connect
that dot from the 1998 clasing to the unfair trade
practices, if Lhere were any, at the closing?

MR. RADEKFER: As against Deutsche Bank?

THE COURT: Yes, sir. As against the bank.

MR. RADEKER: As against Deutsche Bank the assignee,
the one I wanted to speak to was this Harris versus
Option One mortgage case. I haven't had time to read it.
It just got handed to me. DBut based on what Mr. Griffin
just described in it, they were talking about apples and

oranges. He said that there wasn't any basis to hold the

Steven E. LeBlanc, R.P.R., Circuit Court Reporter
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current mortyage servicer liable for what happened at the
closing. We're talking about Deutsche Bank being liable,
not the servicer with regard to that. Deutsche Bank
would take subject to the claims and defenses. There's
not even-a holder in due course defense pled. He was
saying, well, this is pre UCC law that's quoted here.
Well, pre UCC law is still in effcct unless preempted hy
the UCC. The only thing in the UCC that would keep, you
know, this claim from lying againsi Deutsche Bank would
be a holder in due course defcnse which hasn't ‘even been
pled nor proven. So I would just say as a matter of law
if the Unfair Trade Practices Act claim lies against
Novastar, it lies against Deutsche Bank.

THE COURT: And he says no.

MRT RADEKER: I understand that; that he doesn't
agree. ‘

MR. GRIFFIN: Your Honor, take the UCC act,‘righL?

—_—
Think about what an unfair trade practice claim is
supposed to do. 1t's supposed to defend consumers
against bad acts by people in the market place. We
haven't done anything. They can't allege we have done

dnythlng as it relates to the closing, yet Lhey're gonnd
M

—_ ——— L e —

hold us liable for some deceptive trade practice act that

s
—_—— o —

we did not do.

—_—————

I mean, UCC aside, I want to say, and don't quote me
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you could argue thal, Mr. Radeker, but I'm not going to
charge that paragraph. 1I'll charge the first
paragraph.

MR. RADEKER: Thank you, Your Honor.

MR. GRIFFIN: Your Honor, my only ‘issuc is the cases

cited again go to, it credtes the equ1tahle effert of

——

C— -

unclean hands in a foreclosure action subject to time.

———

You can - if Lh1s was a loan that was closed after 2012

and I foreclose on you and it was unaufhorlzed pracf1ce

. - —— -

of law, either the ldwyel den t how up, it was closed

e — e e — —_————— ——

by a paraleqal or fhe bdﬂk closed it on its own, Lhe

—_ —

borrower is allowed to raise that as an affirmative

—_——
——— e

—_—

——

defense of unclean hands and I think that by charging it

——

that way it turns into being an affirmative claim for
— T T TT——

——— ———

monetary damages.

—

THE COURT: All right. Subject to your objection

I'm going to charge 12 paragraph 1.

MR. SILVER: We hold the samc objection, Your
Honor.

THF. COURT: Okayl Anything further?

MR. GRIFFIN: Nao. Thank you, Your Honor.

THE COURT: All right. Are we ready for the jury?

MR. RADEKER: T might ask for a brief restroom
break, if we can. We were Lalking about charges during

all this.
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MR. GRIFFIN: ©No, Your Honor.

THE COURT: All right. We wiil now begin our
closing arguments. Mr. Radeker.

MR. RADEKER: Thank you, Your Bonor.

Good morning. Thank you all for being here. I know
it's been a long time. I don't think any of us thought
it would take this long. But we're about to get to where
we're talking about how to end this thing. 1In a few
minutes y'all §}11 go back to the Jury room. When you
get back'there, ?ou're gonna have three jobs. You're
gonna have to answer the questions that the Judge gives
you. You're gonna have to follow the law that the Judge
gives you, but before you answer those questions, y'all
are gonna have to cxplain to each other why you feel the
way that you feel about the way those questions ought to
be answered becanse your verdict has to come from you
together. So let's talk about what the evidence showced
in this case.

Now, the Judge talked to you about and we talked to
you about in opening statement about the burden of proof.
Remember the scales? If the scales tilt even ever so
slightly in favor of the plaintiffs, your verdict is
gonna be for the plaintiffs. To use a foolball analogy,
we don't have to get a touchdown. We just have Lo make

it across the 50 yard line. I think we're in the end
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zone. Let's talk about why.

First of all, let's ftalk about the testimonial
evidence. What the witncsses said. We called Brian
Boger, expert in mortygage leoan closings, qualified, no
opposition to that. Done over 20,000 closings in his
life and knows what he's talking about. He said it's the
lender's job to make sure that the loan closing is
supervised by an atiorney and the law is that it's the -
lender's job to ascert;in, Lo determine the borrower's
preference as to the lawyer who is supposed to represent
them in that transaction. It's supposed to be the
borrower's choice. The lender has to give Lhat borrower
Lhe choice to do that. He testified even sophisticated
people can't understand the loan documents. Even the
truth in lending form.which is designed to be explanatory
without the aid of a closing attorney who is there doing

his job and explaining Lhe documents to the borrower so

~they go into this transaciion with their eyes wide open.

Now, we talked about the importance of a balloon
note. It you have got a balloon note in a transaction,
you kind of necd to stop and say, whoa, this is
important. You need to understand what this means. You
need to understand at the end of this loan you wouldn't
have paid it out. There's going to be a bunch of money,

big payment that's gonna be due al that time. Youn still

Steven L. LeBRlana, R.P.R., Circuit Court Reporter
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want to do this? You adequately explain it to this

borrower.

He talked about how in his cxpert opinion Brian

Reeve the supposed closing attorney for this loan they
— —
say, well, he signed all these documents. - But he wasn't

T

there. They have talked about how in his opinion the

balloon note was not adequately explained to then Pat

Owens,'now Pat. Houck, Pat the plaintiff.

Now, these defendants, did You scc an experl( talk
about them? Anybody to contradict Mr. Boger, what he
said? No. Did you hear anybody say, wéll, I reviewed
the documents and in my opinion I think he was there. I
think it was adequately explained té them. No. You
didn't hear any such thing because they didn't call
anybody like thaf. Mr. Boger testified it would be

highly unusual particularly in a balloon note transaction

S

for antlals To be placed on each bage of the mortgage

but not on Lhe balleen note document that tells the
\\_ ———
borrower, hey, this is a balloon note in this

transaction. Bnut thaf‘s what we have got here. He said

it certainly would not be normal for someone to make g
copy of a mortgage on which the lawyer is a supposed
witness at the time when the lawyer had not signed the
- ~———— —— ——y
document. He said that wouldn't be normal at all.

S0 we have also got Mr. Reeve's deposition. These
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excerpls from his deposition will go back to the jury
room with you. We couldn't call Mr. Reeve to the stand
because he died. That's not the defendanis' fault, and
it's not our fault either, but he died so he couldn't be
here. But we got his testimony from this other case. He
will tell you that just because his signature is on some
documents sure doesn't mean he was there.

Let's go over whal he said. FirsL, is this the loan
you closed? Quote, "The loan you ciosed?" He said yes.
Then it gocs on and he starts to waver on that a little
bit. Were you in attendance? I don't remember. And
then he goes on a little more and he says some morc
stuff. The lady's name is McElveen in that case. Did
you have any contact with Ms. McElveen? I'm not sure.

So you don't know whcether you ever met her or you didn't
meet her? I'm not sure. If ydu had not attended the
closing at the FquiCredit office, you wouldn't have met
her on that occasion? Well - Right? If | hadn't been
Lhere, I wouldn't have met her. She said she picked you
as her alttorney? Yes.

This is how he deals with transacfions in which
somebody did gign an attorney preference form to pick him
and that didn't happen in this case.

Going on. They closed this loan and sent you

checks? Looks 1like it. And then he says I'm not surc if

Steven E. LeRtanc, R.P.R., Circuit Court Reporier
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I was there or not. And then toward the end here's where
he finally admits it. I never had any contact with her.

I said in opening to you this case is somewhat
about a rouge attorney. That was Brian Reeve. He was
Jjust ébout getting it done for the bank. Who cares about
the person who is supposed to be his client, helping them
out. That's who they had closing this loan, Brian Reeve.
This man who Pat Owens testified she never laid eyes on.
Never seén ﬂim until she saw his picture in Chis
obituary. Never het this fellow. There's a lot of
things she couldn't remember and that's the truth. But
she never mel this fellow. She knows that.

All right. What else did she say? What else did
Pat say? She said T never would have signed a halloon

————

nole. I knew what my economic circumstances were al the

time. They were not good. I knew I was not gonna bhe in
a position to pay off some ballcon payment if it came

duec. There is no way that I would have done that. She's

not a lawyér. Doesn't understand these documents. I
think the defendants tried to intimate, well, you worked
in property management for apartment complexes so you
should have undcrstood these closing documents. Well,
Brian Foger lestified that even real sophisticaled people
like lawyers and judges can'l understand the documents

without them being explained by a closing attorney who

Steven E. LeRlanc, R.P.R., Circuit Court Reporter
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knows what he's talking about.

So she testified she doesn'l understiand the truth in
lending act form. That's no slight against her. Most
people wouldn't undcrstand the truth in lending act form.
Most people wouldn't understand any of the decuments.
That's why there's a lawyer tberekto explain it to them.
That's why our law requires that to protect the pcrson
who they know is go%ng to be in the pecsition of being to
use some words that the Judge will tell you ignorant and
unwary. Ignorant not as an insult. Ignorant just
meaning what it'says,.not knowing and unwary means not
with your guard up. Nol able to protect yourself. That
was the position she was in wilh novlawyer there to close
this loan. She never met Brian Reeve and nothing that
the defendants have presented in this case indicates
anything else other than that. Nothing.

hey say, Well, he signed these documents. Well, we
know just because he signed documents doesn't mean he was
there. JuslL because he was the supposed closing atlorney
doesn't mean squat. That doesn’t mean anything. You
can't trust this guy.

She does remember when she bought that land in 1991
that closing was with a lawyer. That's a memorable event

to her. She remembers thatl. So 1f there had heen a

closing with a lawyer, she would have remembercd. Now,
e

Steven L. LeRlanc, .P.R., Circuit Court Reporter
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the defense are gonna get up and say, well, she says she
just doesn't remember anything. She doesn't remember

anything about it. Wecll, you know what? That's becausg'

— e —_—

there wasn't a closing to remember. There was no meeting

e

e e ——— e r——— - ————

at a lawyver's office for her (o remember. That's the

s,

logical explanation for that. Of course shc dcesn't

remember. It didn't happen.

Tammy Bailey testified when she got involved with
the loan or assumed it, took it over for her moﬁ, had her
sign Lthis assumplion document. Now, she might have
thought I'm getting my mom out of this by taking it over.
I'll tell you, that assumption agreement does not take
Pat off the lcan. It just adds Tammy onto it.

Thal's all that it does. Novastar got another borrower
tp sue if things wenl wrong. And Novastar led her down
the path, the path that she went down. She didn't know
these people were lying to her. Never said anything Lo .
her -about there being any kind of balloon feature
associated with this loan at all. Never once.

And her testimony was Lhat her mother told the
Novastar people that they could giﬁe her the loan
documents and show them to her, but they wouldn't do it
and instcad sent her to the counly land records which
they knew, because they had & copy of the mortgage, Mr.

Holtmann testified a]1 the stull came back to them, that

Steven E. LeBlanc, R.P.R., Circuit Ccourt Reporter
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therc was a.mortgage down there that doesn't tell you if
you look at it that there's any kind of balloon payment
associated with this loan at all.

In fact, there's a place for there to be a document
attached tb it called a balloon rider that says there's a
balloon note on this. And there's a box to check thatl
says ballcon rider on that; That box is not checked.
Nothing is attached. She thinks she's getting into a
term loan 15 years that's goingAio pay out in 15 years
because that's what the documents Novastar told her to
look at said.

Now, she admils she fell behind several times on the
payments. She did. So we are not saying that she
didn’'t, but the fees that they charged kept her
struggling to catch up. And she said she never would
have assumed this loan if she had known there was a
halloon note. Of course, she was going to help her mom
out, but there's other ways she could have donc that.

She tecstified about that. She wouldn't have done it if
these people over heré had been forthright with her and
had just told her the truth about what the nature of this
loan was. Shce would have hcelped her out some other way.

And Novaslar's inlerrogalory responses, y'all are

probably wondering beccausc of the legalesc why wasn't it

read back Lo you. All right. Lel's talk about that.

Steven E. TweBlanc, R.P.R., Circuit Court Reporter
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1 Novastar says in its interrogatory responses that iis

2 actions were in accordance with its underwriting

3 guidelines. This is the way wc make all of our loans.

il This is the way we do all of them is just like this.

5 What does that mean? It means just like Mr. Holtmann

6 testified, they don't do anything to fulfill their

7 obligations under the law Lo figure out who the borrower
8 wants their lawyer to be. They don't do anything to do

9 their jognas Mr. Boger testified to make sure that a

10 lawyer supervises the loan closing. They don't do

11 anything to afford the borrower, their customer, the

12 protections that they're obligated to afford to this

13 person. They create a situation in which people can be
14 taken advantage of just like this.

15 And Mr. Holtmann testified for Novastar. Do y'all
16 remember that? Y'all remember him sitting up on the

17 stand laughing nervously up there because he doesn't know
18 what to say. lie doesn't know anything about what

19 actually happened here. They senl their lawyer down here
20 to try and clcan up their mess for them, but he didn't do
21 too good of a job al it because he says they never even
22 bothered to try to locate anybody who knew anything about
23 the loan closing involved in this case. I wonder why

24 that was. Would they-be a little concerned about what
25 that person might have to say? Never cven tried Lo

P.0., Box 184, Texington, South Carolina ~7777
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locate Lhem. They didn't do anything about complying
with the attofney preference statute.

Tn their intexrrogatory responses they say here is
how we say we complied with the statute. Somebody else
who ié not us gave this lady a form that she signed 1in
which she doesn't identify who she is choosing as a
closing attorney. That's how they say they complied with
their obligalions under the statute so they didn't. They
made this loan t; sell. ‘They say, yeah, we made this
loan, turn around and sell il. Had it for a while, made
a little money off of il, turned around and sold it. So
we got all our money back out of it and then some. Madc
a little profit. That's what motivates them is profit.

Now, you have Ms. Gostebski from Ocwen come up an
testify and she tcstified also she doesn't know anything
about servicing the‘loan. Never participated in it.
She's just somebody they picked to come testify down
here. She's a professional witness. Her job is Lo come
and try Lo help Ocwen out of a jam at .trial. That's her
job. T think she testified that she testified in like
150 trials or depositions during like the past year,
something like thal. That's crazy. Likec just this
insane amount ot times. Part of her job is Lo go and
help them oul of a jam.

She didn't do a very good job of thal either because

S5teven E. LeBlanc, R.P.R., Circuil Couart Reporter
P.O. Box 184, Lexington, Soulh Carolina 29071
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she didn't have a whole lot to work with. She testified
that these property inspection fees that you see on there
aren't for any inspection. Just like Tammy said, nobody
had been out to her house to inspect anything. That
they're for somebody driving by and looking at it. That
that's what thal's for, somebody driving by and looking
at it.

Let's look at the documentary evidence. Sorry we
don't have a projector becanse we are in thi; courtroom.
I'11 hold this up. This here is the supposed attorney
preference selection form. I got two little red
asterisks on there to show you what's not there. And
that's anything showing who it is that this lady picks to
be her lawyer. This document is gonna go back there to
the jury room with y'all. Nothing. They say, well, we
find out who she wanted to be the closing attorney
because the broker told us to send the documents to Lhis
guy. That's on some document that doesn'l even use the
word attorney on it. For all they knew Brian Reeve
wasn't even a lawyer. Just send them to this guy. And
there's no evidence, nothing in this record that has any
tendency to indicatc at all that Pat Owens gave that
mortgage broker any permission to choose her lawyer for
her. Instead hcrc's this. .

How did this happen? He said, ma'am, T just need

Steven E. LeBlanc, E.P.R., Circuit Court Reporter
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you to sign this. Sign all these things for me. So just
sign this and we'll look into it. Here are these special
closing instructions. And that said, well, hey, Brian
Reeve, you know, Novastar says, hey, he didn't do
anything on our behalf. Well, they give him all these
instructioné and they call him their closing agent where
he signs at the bottom of Lhe document. 350 he is working
for them doing stuff for them.

In cother words, what he;; not doing is the stuff
that he's supposed to be doing, that they're sﬁpposed to
be doing, he's not doing it, and they're not doing
anything to make sure that he is. They don't care. They
have a loan to sell. Thal's what they want. They want a

commodity to sell. That's what it's all about for them.

‘Making something to sell on the market. Sell on Wall

Street. That's what they testified. That's who has got
this now, Deutsche Bank, big Wall Street company.

Do y'all remember any witnesses from Deutsche Bank?
1 don't. They didn't send anybody down here becausc they
handled ihis the way that they handle their mortgage
loans. The last thing in the world that they wanl Lo do
is actually interact with the common people. So they
just want to sit back and get their checks, and
everything else who cares. They're just gonna sit back,

get our checks. We'll let the servicer handle it. If

Steven E. LeBlanc, R.P.R., Circuit Court Reporter
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they screw it up, it's not our fault. No big deal. They
don't cven care enough to send somebody down here. They
don't even care enough.to send soﬁebody down herc to
watch. There's nobody here from Deulsche Bank. These
people don't rate for Deutsche Bank. Y'all don’t rale
for Dcutsche Bank.

There's another document. Defendants put this in
and this is the loan application document, the Uniform
Residential Loan Application. Take a look at it when it ~
goes back to the jury room with you. Il's got a number
on it. A number 240 under number .of months. That's 20
years. This lady wasn't applying for a 1) year loan, a
bal]oon:note. That's not whal this is. So did this help
her to get this balloon note? Did it help her 'in any
way? Her payments went up to $529.00 from $502.00
according to this document and $502.00 she testified she
couldn't afford that. So it certainly didn't help her to
do this. 1t helped Novastar. They've got something to
sell, but didn't help Pat Owens in any way. That's okay
wilh Novastar. '

You sit herc and think that they set out Lo hurt
her? Maybe. But even if they didn't, they didn't care
'whether they did. All right. We've got a product. We
‘made our product. Somebody gets hurt, that's all right.

Another thing that's gonna go back there with ytall

Steven E. LecBlanc, R.P.R., Circuit Court Reporter
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is plaintiffs' exhibit 4. It's a copy of the mortgage
T e ——— e ——
with two signatures not on it. That's Brian Reevc
e — ,

because he wasn't there. Why would somebody make a copy
T

of a document with everybody there who is going to sign

~

it before everybody had signed it? It doesn't make

———

sense.

e

'—’// .
What they didn't find out in the shed 1is what Pat

was not given a copy of, that's plaintiffs' exhibit 5,

this balloon note document. Now, you noticed as we

——

e et T —————

— - .
talked about Lhroughout the trial there is not mark one
o — e e T T - Ve ——

on this front page unlike every other closing document
e N

e P

youn saw. Thpre 5 not mdrked one on this front paqe to

— e e e . . . .

indicate that this lady ever saw this.

J——

ISP

R

Mr. Moore pointed out with Mr. Holtmann something
pretty interesting and that's that these numbers down
here on these pages, they don't match. ©Now, Ocwen's
witness, she testified, well, maybe it's just obscured
because they were folding it over. But lock at it when
you go back there. The fold is in the same place on each
of the pages. The fold doesn't obscure numbers on the

sccond page. They'ré just not Lhere at all. Tt would

have been real easy for somebody who knew this lady
wanted a 20 year loan and no ballcon note io create Lwo

new documents, one for the loan she wanted and one for &

— e

——

—————

—

dlffClan_ig?n changing the loan numberq at the Lop. Or

T T ——— b ———

e
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maybe never show her the front page Lo begin with without

e -

an. attorney there to say, hey, this is the note. No,

look. You have got to see the whole document to do this.
Without the protector there that the law says these
people have got to make sure is there to protect her,
there's nobody there Lo stop this thing from getting
signed without her ever seeing this.

AShe wouldn't have entered into a balloon note,
certainly shouldn't have entered into this transaction.
she wouldn't have if these people had done what they were
required to do to protect her.

Now, this is a page from that big like defendant
Ocwen and Deutsche Bank exhibit 28 that will go back
there, about a telephone book thick. Do you remember
when thecir witness was testifying and she said, well, you
know, 'l'ammy could have called at any time. We would have
been happy to talk to‘hcr trying Lo say that Tammy wasn't
telling the truth about when she called in and they
wouldn't talk to her. Illere's the entry from July 23,
2013. Phone call in. Non authorized third party call.
tTalked with non authorized caller Tammy Bailey. Did not
disclose account specific infeormation to this caller.
Tammy is the daughter of the borrower, bul not aunthorized
on the acceount. Informed her Lhat we can take a verhal

authorization [rom borrvower but she refused. Did not.
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Checked with supervisor and they said the same.

And then another phone call. Agent called in saying
that Tammy Bailey is calling in and can you handle Lhe
call as there is no cert on her name nor any authorized
Jetter sent to us. Before the agent could confirm the
call, the caller had disconnected.

They wouldn't talk to her just like she said. ‘I'ried
to slip one over on you with their witness' testimony,
but they g¢ot caught by theudocuments.

All right. Let's talk a littlc bit about what they
did with the payments; what Deutsche Bank and Ocwen did
with the payments and fees that they charged. Ocwen’s
witness, she testified, well, hey, we just have somebody
drive by and determine whether there’'s anything necessary
to do to protect this property and if we determine
there's not, we charge the borrower for that. What does
the mortgage say? The mortgage says Lhey can charge Lhe
borrower when the lender may do and pay for whatever is
necessary, necessary to protect the value of the property
and the lender's rights in the property. Rolling by in a
car and determining that nothing is necessary to do is
not doing something that is necessary to protect the
value of the property.

Every one of those charges is improper. If y'all

look at the payment history submittcd, Ocwen's and before

Steven E. LeBlanc, R.P.R., Circuit Court Reporter
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that the previous servicer that Deutsche Bank had Gaxon,
there's one of those property inspection fee charges
practically every month in there. Uhm, it's nuts when
you go back lhere. They're all over the place. And you
know what their notes say in lthat big phoncbook thick
defendant Ocwen/Deutsche Bank exhibit 28 says? Here's
what they say. Always says this. 1It's the same every
time in their entries. Property preservalion note,
bProperty found to be occupied as per the inspection
results submitted on whatever date it was. Occupancy
status is verified by visual. Exterior condition is fair
and maintenance recommended is no and violations
identified during inspection is no. They all say that.
They never did anylhing necessary to protect the
property. o
If you go through these payment histories, you're
gonna see some more interesting stuff about fees. You'll
see a thing they call breach fees. Breach fees. 1 guess
that's for breaching the note and mortgage. They don't
say. It just says breach fee and there's a charge for
it. - Now, they only charge, and they've got those in
there too for bhreaching the note and mortgage, a late
charge. That's the only thing just for breaching it that
they say they can charge for. That's for a breach, tag

on $7.00 every time, breach fee, breach fee, practically
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every month. Property inspection fee. Here's another
ten bucks. 9.50. Another 10.50 when Ocwen takes it
over.

And then we get to some pretty interesting ones.
These are ones called corporale advance. I challenge
y'all to go back and look through that mortgage and see
wherc it says in there that they can charge for something
called corporate advance. T don't know what in Lhe world
these people think that thesc things are, but they sure
didn't tell us. We didn't see any evidence even of the
invoices, checks or anylhing for property inspection
fees. We don't even know if they really happened. They
just have this big record about them. But they certainly
let them do something called corporate advance. Those go
from anything from 12 bucks to muéh, much higher amounts.
150 bucks. $1,480.00. They're all over the place.

Y'all remember that $425.00 property valuation
expense that Ocwen charged as soon as they took over the
loan? 425 bucks property valuation expense on that.

Now, the other property inspection things they were just
sending somebody to drive by. ‘I guess for the $425.00
they had somebody drive by really slowly and maybe park
on thé side of the road and get out and actually look at
the house for $425.00 -and there's nothing in this

mortgage documcnt, in this note that allows them to
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charge that. Not a thing.

Now, during the whole time that this loan has becn
in existence only a little over $11,000.00 has been paid
down toward the principal out of over $125,000.00 in
money paid toward it. We know that from Ocwen's payoff
guote document where they say here is the principal
that's left, $48,587.90. And the total amount due they
say 1s $53,360.50. There are still $42.00 in property
inséection fees that remain unpaid. They say it's got a
per diem. A per diem is amount of interest that accrues
per day on the loan. Per diem is $13.48 that's been
accruing. $13.48 every day since they sent this. Every
day.

So lel's talk about some numbers here. One of those
figures is what T will call profit. How much money it ig
that has been made off of the making of this loan. The
loan is for $60,400.00. Now, taking the $1,241.85 that
Ocwen said Tammy had in her calculations had math, the
only thing they took issue with in there, taking that out
that means $124,620.96 has been paid on this lovan, minus
$60,400.00 the pPrincipal that was loanéd, that leaves you
with $64,220.96 is the profit that has been made off of
this loan. 7This loan has been paid more than twice
repaid. ‘These people have made thejr money back and

twice again.
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All right. ©Now, how much is owed on this balloon
payment today? The payoff quote gives us the figures for
that. Again, I'm sorry I don't have a projector. 1I'l11
parade this in front of you to tell you what it says. 1T
hope you can read my bad handwriting. So the balloon
payment the total as of July 31, 2014; $53,360.50. Wc
know from that document $13.48 per day in interest. How
many days since then? Total it up. 776. Today is the
776th day. 776 times 13.48, that's $10,460.48. To pay
this off today you need $63,820.98 to pay off this
balloon note. It climbs up 13.48 every day.

Looking at the improper charges and tbtal up the
property inspection fees, the breach fees, and the
corporate advances, some of them have exXplanations with
them. The ones that were for attorney's feesvand costs
bécause 1 know this thing went to foreclosure a few
times, I did not include those. 1'l1 give them.the
benefit of the doubt on those. So back through July of
2010 going back thrce years before this case was brought
because this case was ' brought the end of June 2013, that
totals up to $5,649.50 in improper charges assessed on
this loan. Charges that there's nothing in the note or
mortgage tLhat says you can charge for.

Ail right. How do we know that Ocwen and Dcutsche

Bank through Ocwen applied payments that Tammy made to

Steven E. .eBlanc, R.P.R., Cl*cu1t Court Reporter
“P.O. Box 18] Lexing ~uouth Carolina 29071
| Ap ’2'[8%

M.

—— = T s



10
11

12

14
15
16
17
18
19
20

2]

761

those charges? We do some math. We look at the payofrf
quotevand it says there's $42.00 in these property
inspectjon fees and $425.00 in the property valuation
expense that needs to be paid in order to payoff this
payoff quote. So at least arguably that money hadn't
already been paid off through the payments that were
made. T,ooking at how much money there was in charges
from the time that Tammy reinstated that brought it
current to the end of 2010 through when she reinstated in
2012 to Ocwen right after Ocwen took it over, those
charges are not listed on that payoff quote. Something
was done to eliminate them. They used Tammy's money to
pay them off. 7Tt's that amount, that's the conversion
amount, $5,164.50. fhat's how much of that money went to
do pay those improper fees.

Now, their position wasn't, hey, we didn't charge
fegs Or anything like thal. It was just we're allowed to
do it. But they're not allowed tao do it. They're not
allowed to do it by the terms of Lhe documents -Lhey rely
on. They're not allowed to do it.

All right. ZLet's talk about what lawyers call the
causes of action, the kind of claims that I'm gonna go

back. ©One, Unfair Tradc PIstlCPC Act. What have you
- — st

~———

gol to prove to prove that? Fllst of all you have got

. ———— —-
R —_——— e e ————— PN o

to prove an unfair or g deLPpthP dCt We ‘ve gnt that

—_— e et

—— T e e —— ———— . e
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With regard to the closing of the loan, Novastar ignored

———

their required responsibilities to protect their'borrower

>

in two ways. Giving her the opportunity to choose her

— e

closing attorney Lhey did nothing to comply wilth at all.

And making sure that a lawyer was there to close the loan
which they similarly did nothing to comply with at all
and that was their process so that's our normal process.
We closed this loan according to our underwriting
guideljneé. They didn't put anything in their
underwriting guidelines to comply with that.

30 all right. As to the improper charges, both
Ocwen's witness and Mr. Holtmann, they testified,
Mr. Holtmann considers himself Lo be expert in the
mortgage industry. They testified that charging for
Charges like this for these supposed non existent
property inspections, these drive bys that may not even
occur,ibut even 1f they do aren't really allowed by the
mortgage, but that's common. That's industry wide. They
do that all the time.  That's their process. So is it
deceptive? Sure. It makes a borrower think, hey, I have
actually got this chargé. 1'm supposed to pay for it.
They're not thinking, hey, tLhe mortgagce company is
charging me for something they're not allowed to charge
me for, bhut it's sure unfair because they're not allowed

to charge for that. It's Systematic. 1t's repeated.
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They do it to other people Loo so it impacts the public
interest.

You will hear about that in what the Judge will tell
you the law is on that because it's not like these arc
the only people this has been done. They do this to
everybody., And it's not like thesc are the only people
that this has been done to by Novastar because they
Systematically fell down. To use a big they abdicated.
They gave up their resronsibilities to do what they
needed Lo do to protect their borrowers across the board
with regard to ¢very one of these loans that they made.
So it proximatecly causes. That Just means it causes. I
mean, you éan say if the world wasn't Created, none of us
would be here. But the world being‘created and you got
in a car accident proximately is just the limited on it.
Tt says causes in the way the law can recognize as the
cause of something. And what is that? Cause of damages.

First of all, they loan out this money. They got
this big balloon Payment to payoff and no way to do it
and Pat's stil) on the cdebt as well as Tammy even though
that'é not what they thought that they were doing. Do
they have damages? Surc. What is owing debt? Starts
here ét zZero. Naw, wé talk about damage. You lose
somelhing on the positive side going back this way. But

that's damage too going from zero this way. You got
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less, you're in a negative. You got more negative. So
that's damage. That's damage righlL therc

Another one is conversion. What's conversion?
Basically it's the civil equivalent of stealing is what
it is. It's taking sémething you don't have any right to
take. TIt's unauthorized exercise of ownership over
something that belongs to somebody else and it can
includec money. Now, pere Tammy parted with this money
under the condition thal it would be properly applied to
this loan, but il wasn't. They tock the money and
converted it to their own needs without permission.

Also it can be a wrongful detention. Y'all remcmber
them talking about suspensc accounts? They put the money
in it and just hold it. Nothing in that note or mortgage
allows them to do that. It's holding. They don't apply
il. What does it mean that they don't apply it? It
means that interest accrues on the money that they're not
applying to pay down the loan. It means the principal is
thatAmuch higher beccause they won't apply the money to
Lthe loan. They do that all the time too.

All right. So wheve are we on our scale? From
Deutsche Bank we haven't heard anything. From Ocwen not
mach of anything. From Novastar we don't even know the
people who are around now. Here's all our evidence right

here. Our scale is dragging on the flcor on this. We
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are well past does it tip slightly in our favor.

Here's the thing. These defendants, they just don't
care about these pepple. 1f they get hurt, that's fine.
Whatever. TIt's okay. Docsn't malter to us. We're
making money and that's the only thing that matters to
them.

Part of your verdicl form is going to include a
blank for punitive damages. Puniti-e damages are_not
like actual damages. Actuval damages just compensate
Just get you back to wherc you would be if they hadn't
done the thing to you that they did that the law doesn't
allow. But punitive damages are there to send a message.
Y'all are here to send a message. Juror means oath
person. That's whal it means. Cool word. Y'all know
you're law enforcement officers? You might not have_a
badge or a gun, but you are law enforcement officials
here today. You are here to enforce the law and part of
that is to send a message about how we view the conduct
of these people. And let me tell you something. They
only speak one language. The langunage of money. That's
all they understand. 'They're pretty hard of hearing in
anything but that language of money,

Tammy's becn trying to Lell them for years about
these problems, about these improper fees. They didn't
wanl to lislen to her. They haven't listened to her yet.
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They're not listening to hcr now. So if y'all want to
tell these people something in the language of money the
only language thcy understand, you're gonna ﬁeed to say
it really loudly because otherwise they're not going Lo
hear you. Let's call this case what it is. It's
predatory lending is what it is. These people héve been
victims of these defendants for far too long. It's time
to turn the tables. Thank you.

THE COURT: Thank you, Mr. Radeker. M. Peace.

MR. PEACE: Thank you, Your Honor.

Goad afte;;;on, ladies and gentlemen. My job is to
tip thosec scales back a little bit today.

But first 1 want to thank you for agreeing to come
back. You've heard a-long week of testimony and your
attention and focus has been much appreciated and
hopefully by the end of the day we'll have you back to
your regularly scheduled programs.

I wrote down two phrascs while Mr. Radeker was
talking and the first is this. Selective memory. That's
what this case is really about. ITt's not only that, but
it's also about hindsight because as you.know, ladies and
gentlemen, hindsight is 20/20. 1t's what makes you stop
and go T shouldn't have done that or, oh, T wish I
wouldn't have done that or, oh, 1 wish I would have asked

this qguestion.
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Now, let's go back and look at the evidence for a
second. Mr. Radeker spent a lot of time.talkiﬂg with you
about the evidence. T would kind of like to do the same.
Let's also talk about Brian Reeve. The plaintiffs want
this case to be about Brian Reeve. They want it to be
about. his bad acts. The problem is those bad acts are
that of Brian Reeve., In fact, Mr.lBoger testified that
the closing attorney. if the lender receives all the
documents back completely executeé, completely signed,
completely witnessed and completely notarized, the lender
is going to have no idea that the lJloan is closed
improperly. That job would bave lied with Ms. Houck and
Mr. Reeve. They received nothing for 20 years or for 15
years,

You also heard Mr. Boger say that he closed over
20,000 loans. “hat he closed 95 percent of them with a
mwortgage company. I believe he even itestified that a lot
of times the lenders don‘t come. That only ten percent
of Lhe time the lender comes. How else is the lender
supposed to know other than what the borrowers tell them?
What the lawyers tell them. lle alsc testified that loan
c¢losings are paper events. Paper being passed back and
forth. Documents are being exchanged. He even stated
that he leaves the room during closings sometimes. How

is he Lo know what is signed outside of his prcsernce
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unless someone tells him? He also Lestified thal he
wasn't even there at this closing. He‘wasn't there on
June 15th, 1998 and he even stated, ladies and gentlemen,
that scmetimes witness lines gel missed. Sometimes
notary signature blocks get missed. What does he do in
that case? He signs them anyway. Why? Because he saw
that person sign the document.

'vHe even sends people home with loan packages that
aren't completely sSigned or aren’t completely witnessed
or aren't completely notarized simply for that fact. BRut
what does he do, he doesn'L even call the people back in.
And he also testified that this exactly what could have
happehed in this case. 1n fact, the documents that have
been presented to you tend to show that that is Lhe case.
Why? You have only scen one document out of all the
documents that I went over with Mr. Boger and all the
documents I went over with Ms. Houck none of which she
remembers signing, however, again secleclLive memory. She
only remembers three things. One, that she's never met
Erian Reeve. HNumber two, Lhat. she remembers that she's
never seen the balloon note. And number three, hindsight
being 20/20 she would not have entered into the loan.

L bring that up because no other documents have been
shown to you. No other documents have been shown that

attorney Brian Reeve wasn'l there. . Now, you get all
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these documents when you go back there. IFf you don't
mind I would like to take a minute to go over them. I
don't want to go over all of them because we would be
herc for another week.

If you remember, I went over the baTloon uote with

—_— —_— RS e e

Ms, Owens. If you lock al the tltle of 1t it's big,

T e —— .. . et ——

—_—

it! s bold __it's out there. It says I am what I am. I'm
Skt R

a balloou note. Right underneath 1t is the walnlng

—————— e — ——— -
—— - —— ——

T ——— e

. — R -

—

lanquage that Mr. Boger talked aboat. It 8ays here, I'm

e ———

explalnlng to you what I am. And Lhe pla1nt1ffs make a

~

blg deal about the fact that Ms. Owens' 51gnature is not

- 'H—ﬁ
there, nowhere on this document. Nowhere. 7T agree to
T
that fact. DBut Mr. Boger also testified that it's not

required. It doesn't have to be there. In fact, he's

“closed loans before where he doesn't have people sign
o Sgve

those signatures where it's not required because it's not

....... —.

there. The only requirement is that on the second paqef
is the signature. Thal's Ms. Owens' signature. She‘“xﬂ
w;grced Lo it. She signed it. She admitted thai her
—gignature was on Lheré.

~——— - —

Not only that, ladics and gentlemen, the plainliffs

have also made & big deal about three little numbers
missing on the bottom right hand corner on the second
page. But what's also on the bottom of that second page?

It says it's a multi state balloon note, page 2 of 2.
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Tt's there on the document that Ms. Owens signed. Why
didn'Ll she say anything? Why didn't she ask the gquestion
what is a balloon note? Why didn't she ask that with her
lawyer? Why didn't she ask that of her mnortgage broker?
What's also there, continuation of term 6C, the first
part of which can be found on the first page. Why didn't
she ask her lawyer, why didn't she ask anybody who
performed the closing of the loan where is the first
page? Where is the first page?

If you will notice, Lhe loan numbers are the samec.
You will also notice that the firsl page says it's page 1
of 2 and it also states that it's a multi-state balloon
note. Why didn't she say anything? She clains she
doesn't remember, but the reaJ‘reaSOn or the unspoken
reason 1is that it wouldn't help. 1It's not convenient.
It wouldn't help her selective memory.

Now, we also talked about the mortgage and wenl over

—~

it. Her initials are on every single page which Mr.

———

Boger testified to if those initial blocks are there, we
_—-——'—h‘——_—-“—‘—‘——_‘_‘—

have them sign. Also, this is the documenl that was

filed on record. This is not the document that was given

to Ms. Owens. We don't know why she was given an
T ———
unsigned copy. All we know is that's the only document
——— - — — -3

- ——

4

 Record on Appeal 490 .. Appx498 e

that was found out in. The shed i on her _property about 15
R i — e —— T e e ~——
years later. 1It's the only document. Where is the rest

T e —
—_— ———

——
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of Lhem? Why haven't they presentéd them to you?
Wouldn't that help Lheir case? Wouldn't it help their
case to show yoﬁ all these documents and say Brian Reeve
wasn'l there. Look at all these opportunities he had to
sign.

Also you notice that the plaintiffs made a big deal
about the faét that tﬁe balloon rider box is not checked.
You heard Mr. Holtmann testify that it was not required
on this lean. You heard Mr. Boggr say that il's not

required. That he doesn't know if it was required on

-this loan. Now we also went over the HUD-1 settlement

statement. The HUD-1 seltlement statement you will
remember talked about where the closing took place, law
offices of Brian Reeve, Look who signed on the bottom.
Brian Reeve. Look who also signed. Patricia Ann Owens.
She also indicated that she signed this document,,
read the acknowledgment and agreed with its accuracy.
And do you know what élse it shows? That she received a
loan in the amount of $60,000.00. That her first
mortgage was paid off. ‘'hat the mortgage broker that she
hired got paid. That the lawyer who was hired to close
the loan got paid by her. That a creditor was paid, and
that she got paid.' Lel me say it again. She got paid
$6,151.00.  $6,151.00 went directly into her pocket. She

doesn't remember it. Why? Tt's easy when vou're
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claiming that you don't know to say that you don't
remember . |

Now, I want to back up one second and talk about
this mortgage broker for a second. Her and Mr. Holtmann
testified that it's industry practice to have Lhe
mortgage broker, or for a lender to have no communication
with the mortgage broker prior to the closing of the
loan. And why is that? Because the mortgage broker can
Lake the borrow;r somewhere clse. Say you talked to my
client. Sorry. i’m lcaving. We're not closing the loan
with you.

Ms. Owens also admitted to signing this financial
services agreement. She agreed to pay him $2,000.00 and
I want to read whal the mortgage broker's serviées were
to be. 7o provide information on available housing
products. To provide information on our debt service and
financing capabilitics. Additional assistance in
processing the loan application. 1In helping Lo meel the
conditions of the loan commitmenl. For these what did
she pay him? $2,000.00. She paid him $2,000.00 to help
her do everything with regard to this loan. Thal's what
this document says. She said, I, Patricia Aun Owens hire
you Horace Bookman of Capital City Mortgage, Co., to help
me do everything with regard to the loan. That's what it

5ays. That's what it encompasses. She hired him to be
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her agent. She hired him to be her fiduciary. To help
her close. To hclp her obtain Lhe loan that she got.
It's as simple as that.

Also went over the truth in lending disclosure
statement. which she signed and agreed to reading it and
receiving a copy of it. And what does it show? It showé
179 payments of $529.00. It also shows a balloon
payment. - It also shows one paymenlL of $49,840.00. This
document may be confusing, ladies and gcntlémen. The
federal government has made it confusing. But what does
it show? What is the most prominent thing on this
document? [t's Lhis. Tr's set apart by space. So to
claim that anything was concealed from her is just
disingenuous. That is what this document shows. She
signed it. She acknowledged recciving a copy of it.

We also went ovetr iLhe compliance agreement with her
which I find interesting because it was also notarized by
who? Brian Reeve. My gquestion would be where is the
doéument that he didn't sign? Where is the copy of this
doéument that he didn't sign? Oddly encugh Patricia Ann
Owens signed it. Now, T think this document 1s important
Lo point out for this 'cason. Tt states essenltially, and
I'm paraphrasing, that Patricia Ann Owens agrecd to
report any irreqularity, or agreed to assist the lender

in fixing any clerical errors in regard to the closing of
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the loan.

Her and Mr. Holtmann testified that Lhey knew of no
issues. That there were no issues to contact them about.
Why? Because it was the responsibility of Mr. Reeve and

Ms. Owens to report those issues to them. Tf she didn'tL

e ——

stand up, if 'she didn't say, wait a minute, Somethlng is

e ——e . R -

—_—— e —

not right here, how are they to know? That is a

responsibility of the borrowcr She dldn L stand up.

ee——

—————e —

‘She didn't do anythlng for 15 vearé Tho only tlme she

e ——— ™

finally stood up, ladies and gentlemen, is when it was

—

convenicnt. When her back was against the wall. When it

- ——
- T ———

was time for her to fulfill her promises.
— T -

We also went over the hardship letter with her and

while it doesn't have attorney Brian Reeve's signature on
it,-I think it's important. You will have all ‘these
documents when you go back like Mr. Radeker said. But I
think it's important for this teason. If you will
remember Ms. Owens lestified that's her signature and she
agreed ‘with me when I asked what does it say. Tt says
that the loan would not cause any financial hardship to
her. Well, was she nét'telljng the truth then or was she
not. Ltelling the truth now? She agreed to it. This is a
representation. A representalion that Novastar relied on
along with the representations in her loan application

that she indicated thal she only had one loan. She said
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that she was paying $502.00 a month. She never Lold us
Lhat she couldn't make it. She never told us that she
couldn't make the $502.00 a month. How are we to know?
We ave relying on her mortgage broker. Novastar is
relying on her to tell us what she can pay and what she
can't. |

Now, to that fact there's additional evidence, we
went over this notice of right to cancel which she
admitted her signature is ogl Now, the notice of right
to cancel as Mr. Boger testified gives the borrower three
days to think about it. A cooling off period I believe
he ca}led it. A cooling off pericd. A time to sit and
reflect and 58y, you know, I don't think I want this
loan. And Lhere's even a spot for her to sign saying
that she wants to cancel. Why didn't she sign it? Why
didn't she cancel it? Why did she wait 15 years to try
and cancel this loan? Because finally her back was
against the wall despite the aumerous disclosures that
were given to her. |

Now, wec also heard from Ms. Owens herself who again
as Mr. Radeker stated she doesn't remember a lot.
Doesn'l remember a lot. But she testified that her
signature was on each and €VCry onc of these documents.
I went through every single one of them with her.

Nothing. Nothing. She remembers nothing. The only
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thing that she remembers is the fact that atlorney Brian
Reeve wasn't there. You also heard that she is a college
educated woman with experience of at least two closings
of loans signing these types of documents which Mr. Boger
testified to were pretty much standard industry wide.

Why didn't she stand up? Why didn't she say anything?

Yoeu also heard testimony from Ms. Bailey who also
testified that she ‘didn't know what happened. She has no
idea what haﬁpeﬁed on June 15th, 1998. 1In fact, she
testified that'her parents bought this piece of property
in 1991 and thc next thing she knew her mother came to
her and said I'm in trouble. That's seven yecars. In
seven years she absolutely knew nothing of what was
happening. Nothing of what was going on which is
consistent with her testimony that she just assumed the
balloon note without knowing what was going on. Lack of
due diligence. Lack of due diligence.

Ms. Balley assumed this loan without ever asking any
guestions. Without aéking her mom. Mom, what's going
on? Where arc the loan documents? Al]l she was toldAis
Novastar. She called Novastar. What did Novastar tel)
her? Ma'am, T'm Sorry. We can't answer your questions
for privacy concerns. 7 certainly don't want my loan
documents disclosed to the public. They have no way of

identifying who Tammy Bailey is. All they have is what
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she says on the phone; She's presented no evidence to
say that her mother gave her any written authorization,
gave Novastar any written authorization to talk to her.
Just somebody calling on the phone. Hi. My name is
Tammy Bajley. Can I have these loan documents? Well,
ma‘am the only thing we can do is tell you to go down to
the county. Whal does she do when she went down to the
county? Just decided, okay, I'll sign it. 7T1'11 sign it.

She never asked her mother where are;the loan
documents. Where are they, mom? I don't know where they
are. I don't know what I'm getting into. I want to know
what T'm getting into.

You also heard Mr. Holtmann when he testified Lhat
everything that Novastar received back was properly
executed including the lock in broker demand document
that they sent to Capital City Mortgage. Plaintiff
Owens' mouth piece. Her spokesperson. Her fiduciary
agent. They asked where the closing documents were to be
sent. And what did they say? Ditectly to attorney Brian
Reeve.

Now, Mr. Radeker made the ¢laim that Novastar didn't
cven know or that the lock in broker doesn't even say
that Brian Reeve is an attorney. Well, if that's Lhe
case, ladies and gentlemen, why are we here? Why are

here? Therc's no unauthorized practice of law here.
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There's nothing. In fact, the claim that attorney Brian
Reeve is an actual attorney is the entire basis of their
claim. You also heard evidence that that document was
returned. That we oblained her preference.

Now, Mr. Radeker makes a whole lot about the
document. that was given to Capital City Mortgage. It's
not even signed. It's not even initialed by Novastar.
Well, ladies and gentlemen, that's only a half truth
about what the law is. The borrower - or the créditor is
only required to obtain Lhe preference of the atttorney
prior to the closing of the loan. It's not required to
issue any form. That's simply a manner in which it can
be done.

Now, if you remember that lock in broker demand has
a date of June 11, 1998. That's four days before the
closing of_the loan. It's not 'June 15th, 1998. 1It's not
June.16th, 1998. Tt's not even June 27th, 2013, the date
this Jawsuit is filed. 1t's four days befére the closing
of the loan. You alse heard testimony from Mr. Holtmann
that it's industry standard, not necessarily with
Novastar, not necessarily with Ocwen, and not necessarily
with Deulsche Bank. TIL's industry standard that the
borrower and the lender not have any djrect contact prior
to the closing of the loan for the reasons I have just

stated because the brokers are able to then take the
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borrowers somewherc else. The borrowers - or the
brokers, thc brokers arc the ones that hold the power
here, not the lenders. The brokers. The fiduciaries.
The agents of the borrowers. If anything was done wrong
here, it's fhe broker's fault. 1It's Lhe attorney's
fault. 1It's not Novastar's fault.

Affer all this evidence tLhat you have heard and that

you will see, what does this all mean? Well, I think it
—_— . - J— ——
can be best suwimarized Lbls way. On June 15th, 1998
IR — RN )

plaintiff Owens made a promise. A promise Lo repay Lhe

————— . R e —

loan that Novastar gavce her in the amount of $60,400.00.

What_did this loan go to do? It pajid off her mortgage.

It paid the attorncy she chose. 1t paid the mortgage
broker she chose. It put money in her pocket and it paid
for another creditor. Tt paid for another debt.

Novastar provided all her disclos sures. Novastar provided
all the documentation. Provided all the representations,
and told her what to pay.

What has she done for her part, Jadies and-

— ———

gentlemen? She has broken her promise. That's what this

———
—_—

—_—

case is aboul. She wants you the jury to say we sanction
———— e —— \_4A___%_____.__\______“________ —_—

vour breaking Lhat promise. T s okay that you can't

l1ve up to your word. ThaL's what this case is about.

————

——

Now, to do that she has alleged a violation of the

Unfair Trade Practices Act and to be fair Mr. Radeker did
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a very good job of explaining te you what the elements of
that cause of action are. They have to sﬁow an unfair
and deceptive acl. They have to show an cffecl on the
public interest, and you have to show damages. As to the
unfair and deceptive act, ladies  and gentlemén, there's
been no evidence of that. Like T just said, Novastar
provided all the documentation, provided all the
representations, and told her what to pay. What more did
she want us to do? We did everything tLhat the law
requires. We provided all the documentation to the
attorney that she chose. TIf she took issue with what he
did, if she takes issue with what the mortgage broker
did, that is a claim for them. That is a claim against
them. Those are people that she hired to help her,

Those are not people hired by Novastar. Those are not
employees of Novastar.

Now, as to the second element, you can show an
effect on the public inLerest by capabiiity and
repetition and that can be done in two ways that Mr.
Radeker told you about. First is that it happened in the
past. And second, that the policies and procedures of
the company created a potential for repetition that
actually fostered and encouraged Lhat unfair and
deceptive act.

As to what happenced in the past, rask yourselves in
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the room during your deliberations what loans have we
talked about? What past events have we talked about? My
recollection is only one. This loan. This loan. This
is the only loan we have talked about. This is the only
issue that has come up. This is the only loan that we
have talked about. All these other policies and
pProcedures that are allegedly dcceptive and unfair,
that's Brian Reevc. fhat's the attorney that Ms. Owens
paid. That's the person that Ms. Owené’put her trust in.
That's not Novastar. That's not Lhe lender.

As to the policies and procedures, there's been no
evidence that our policies and procedures fostered any
unfair and deceptive act. What you have heard is that
our underwriting - that Ms. Owens applied for a mortgage
loan that failed underwriting guidelines. We provided
her with a loan that was acceptable to her. The only
time it'became unacceptable is when it became‘due. Is
when she was torced to pay when her back was against the
wall. TIf therc's any'policies and- procedures that are
allcgedly unfair and deceplive that foster and encourage
unfair and deceptive acts, again that's on people that
she hired. “That's on her mortgage broker. That's on her
lawyer. The lawyer that she hired. The only time that
she was tricked, bamboozled or fooled is because of her

actions and their actions, not because of anything

Steven E. LeBlanc, R.P.R., Circuit Court Reporter
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NovaslLar did.

Now, as to damages, I don't believe there's been
any. Nobody has talked about them. The only time you
have heard anylthing about damages is in this room today
when Mr. Radeker iLalked about them. Mr. Boger never
talked about them. Ms. Owens never talked about them.
Ms. Bailey never talked about them. There's been not a
single piece of evidence to go to damages other than ‘what
Mr. Radeker talked about at least as to Novasfér. The
only time that we have talked about it 1s today.

Now, what does all this wmean? I1 means that at the
end of the day that this is a case aboul buyer's remorse.
It's a case of regret. Unfortunately regret is not a
cause of action. Regret is not evidence of a cause of
action. It is not an element of a cause of action. It's
simply that, regret. And for that reason, ladies and
gentlemen, these claims against my client for the
violation of the Unfair Trade Praclices Act should be
dismissed. Thank you. .

THE COURT: Thank you, Mr. Peace. Mr. Griffin.

MR. GRIFFIN: Good afternoon, Your Honor. May it
please the Court.

THF COURT: Yes, sir.

MR . GRTFFLNE/?Goéd afterncon, ladies and gentiemen.,

T want to thank vou for your service as the prior
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attorneys did. IL's been a long week and we do
appreciate it.

As I said last week 1 represent Ocwen Loan Servicing
and Deutsche National Trust Company as trustee in this
case. And what I also said last week was whal this case
wasn't about. It's not about Ocwen Loan Servicing and
what it did at the closing or Deutsche Bank National
Trust Company as trustee and what it did at the closing,
mainly because neither one of those companies were at the
clesing. If you think about it, most of the week was

—_—

over what happened on May 15th, 1998, June 15th, 1998,

——

‘and sometime in 2001. And if you rcecall the testimony,
it was not until the third day before you heard

Mr. Holtmann say this loan was soid to Deutsche Bank as
part of the real estate trust in 2007 and it wasn't until
probably the last witness where he talked about Ocwen

coming on the scene in 2012. So all of the information,

T —— =

all of most of the documents, everything that was taiked
——a———%———————_ﬁ‘—%&__ﬁ_ - "x'm .~
about this week was geared mainly at somelhing where

S —

Deutsche Bank and Ocwen wasn't even there.
__._.‘__—_._—_..\’

And then when we start to talk about whal Ocwen did
or did not do, or what Deutsche Bank did or did not do,
for Deutsche Bank I think it's fairly easy. They owned
this nole as Part of this trust thét they own. BRut when

asked by Mr. Boger did you see Deutsche Bank with any
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involvement, he said no. When asked of Ms. Houck did you
see any involvement with Deutsche Bank, she said she had
no recollcction of them, and the same with Ms. Bailey.
Nobody had any interactions with Deutsche Bank. They
werc just Lhe trustee Lhat manages a real estate trust of
which this one note is part of their portfolio.

kverybody has mentioned the scale of justice to you
but I'm going to throw it out there as well. It has got
to(be'tipped by the plaintifrls. They have the burden to
prove by the greater Weight of the evjdence.that Ocwen
did something or that Deutsche Bank did something.

I want to start with Ocwen because there's at least
some teslimony about, and evidence, about something Ocwen
did or did not do. One of the causes of action is
conversion and 1'l11 adopt Mr. Radeker's description of
what conversion is. The civil version is stealing or
theft. Part of that is that they have to prove by Lhe
greater weight of the evidence that Ocwen took something
that Ms. Bailey or Ms. Houck had a right to. It's gol to
be identifiable. It can be money. In this case it is
money. It's mortgage payments. But there's no evidence
thal Ocwen took money.fromiMs. Bailey and applied it to
its own usc. Therc's no evidence of a specific payment
that was faken by Ocwen and uscd for a specific use. 1In

fact, there's no evidence that Ocwen didn't have the
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right to collect the money. That's the whole point of
the mortgage and the note. There's an obligation to pay.
Ocwen is Deutsche Bank's agent for servicing this loan
and that's exactly what they did. They coliected the
payments and then they applied it.

As to payments, which payment was it? Ask yourself
which was the payment thal was taken by Ocwen? They paid
these funds. Once they paid the money to Ocwen that was
owed, they had no right or title to.ihat money anymore.
So it was then for OQcwen to then apply it to this
account. The gist, really the claim is that they
misapplied or they took it énd put. it in the wrong place
and that thal constitutes conversion. I don't think that
- Thét's not conversion. It certainly is not thefti.

So let's talk about the actual Payments and how they
were applied. Tf you recall, there were handwritten
notes prepared by Ms. Bailey. Defendant's exhibit 15.

It looks like this on a ledger from the moment the loan
slarted until the moment the loan matured and she wrote

down all of those payments and she also mentioned that

‘she created that looking at her checking account records,

Western Union statements, everything she could. 1t was
kind of amazing that over 15 years of payments all there
50 you had these handwritten,notes, you've got her

checking account statements and Western Union statements

Steven E. l.eBlanc, K.P.R., Circuit Court Rcporter
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1 | and from that there was a summary document that some

2 numpers were thrown out. The $21,000.00 was paid as of

3 through 2013 and that the amount thal was misapplied or

4 was not applied was 4444.30.

5 So then on cross examinalion the first thing we did
) was look at those handwritten notes. Tf you recall,

7 there was 2011, 2012} then 2013. So in 2011 there was a
B sub total, 2012 there was a sub total, and 2013 there was
9 a sub tLotal, and thesé three sub totals addéd up to the
10 final number. She also said she made a mistéke. Those
11 are the receipts thal she could find. T say this to her
12 credit, she wanfed to know where her money went, who it
13 went, or to whom it went 1 guess would be the proper

14 grammar, and how it was applied. So when she reviewed

15 those checking account records that we looked at on cross
16 examinaticn, she agreed - actually the 2011 payments all
17 went to Saxon Mortgage Services. That's what her

18 checking account said on the thrée payments. That's what
19 the Western Union statement said on the tLhrec payments,
20 and that's what the Saxon accounting records also said 
21 that none of that money went Lo Ocwen. It all went Lo
22 Sazon and was recorded accurately.
23 One of the payments acltually was written as 1535,
24 $1,535.00. But if you recall, wheh we pullced the
25 checking account statement we found one for $1,200.00 on
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that date and one for $34.00 on that day. None of them
said $1,535.00. Again I'm not being wgly and I'm not.
peinting out that there were errors. It was what the
records showed. What her records established where these
paymenls were made. They were paid to Saxon. They were
not paid a Ocwen. In facl, it wasn't even the correct
amount based on her checking account records and her
Western Union receipts.

- Ms. Gostebski aétually got on the stand and showed
in the Saxon payment history exactly where those loans
were applied to Saxon. She also showed, we also had
a Tetler, if you recall. She called il the
hello/good-byc letter that's reguired under the Real

Estate Settlement Procedures Act. What il is is a letter

thal says when your loan transfers from one servicer to

another servicer, they have to give you notice saying
your old servicer was Saxon, your new servicer is Ocwen.
And in it there were two days. It said Saxon will only
Accept payments up to April Ist, 2012 and Ocwen will not
begin accepting payments until April 2nd, 2012. The
purpose of the letter is to let you know you still owe
this money but don't pay Saxon, pay Ocwen. Tf you pay
Saxon, they won't accept it. If you pay Ocwen befare
this date, they cannot accept it because they're not the

agent. [or whoever owns the loan.
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Then on redirect Mr. Radeker kind of revised the
damages. He actually had the - if we had the overhead, I
could show you. He got up there and was writing a few
numbers down, crossing numbers out, kind of adding and
subtracting what the amount was and changed the number to
say that there was still this new error, this new damage
total either 669.39 or 653.39. Now, that was also
including this $34.00 payment that went to Saxon
according to her business records and according Lo
Sazxon's records.

Well, to Ms. Bailey's credit she also said that the
last payment she made on July lst,‘2013 was returned to
her. Ms. Gostebski confirmed that it was returned and
why it was returned. Because according to the terms of

the note on July 1st, 2013 the final payment was due.

Not a monthly payment, bul the final payment, and if they

don't receive the full payment, they're allowed to return
it.and that's what théy did. So that 671.89 was returnecd
to her.

Now, I just point this oul to mean that there Was no
payment made to Ocwen that wasn't applied either under
her calculations or under our calculations because if you
recall, we put that written piece of paper up with
Ms. Gostebski and went through cach of the payvments made

Lo Ocwen which have only been 2012 and 2013. We checked

Steven F. LeBlanc, R.P.R., Circuit Court Reporier
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off cvery single payment based on our payment records and
her handwritten notes. Again, you have the last payment
that was returned to her 671.89 so Lhere was no
misapplied payment. There was no money that went to
Ocwen that we didn't apply toc the account.

As I said, it's really a matter of simple arithmetic
and that's why I encourage you when you're deliberating
to lon through the payment histories that were provided.
The plaintiff put up two payment Aistories; And ours
what's called a phonebook, probably an accurate
description of our payment. hislory because it's almost
15, 16 months of cvery transaction, every phonc call,
every letter, every payment, cvery time we had to talk to
& vendor, every time we bad’to do A property inspection,
every time anything that went on that account is in that
book. And I ask you to look at that and compare their
16, 17, and 18 with our payment. records and compare it to
the handwritten records to what the testimony was.
| Like I said at the beginning of the week, it's a
matter of arithmetic. Look closely at the accounting.
Bach and every payment testified to was backed up with an
Aaccounting entry. Each and every [ee charged testified
to is backed up with éccountjng. It conclusively proves
throuéh her own testimony that we have not misapplied any

paymenls or nol applied any payments or that she has any
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damages from us misapplying a payment. or not applying a
payment.

Now, as to the fees there's been a lot of discussion
about drive by fees, inspection fees and these wvarious
and sundry fees. Mr. Holtmann testified as the mortgage
banking expert that il was common practice in the |
industry to assess fees under an‘account for certain
things that the servicer is required to do. And if you
remember during the first week I said oné of the things
we are required to do is to protect the collateral under
paragraph 7 of the morigage, pay any and all necessary to
protect the value of the collateral.

One of the things about the value of the collateral
is Lhe condition of the home. Whether or not it's
abandoned. Whether il's occupied. Whether or not il's
destroyed. What's the condition of the yard and all
these things both Mr. Holtmann and Ms. Gostebski
testified we're allowed to do under the terms of the note
and the mortgage and industry practices that say we go
cut every month to make sure you're still living in the
home because if you're not living in the home, an
unoccupied home can be a nuisanco. An unoccupied home
can be pbroken into. An unoccupied home goes into
disrepair. We go out and we look at it. 1Is it still

occupicd? Do we need to cut the grass? Do we need Lo ge

Steven E. LeBlanc, RE.P.R., Circult Court Rcporter
P.O. Box 184, Texington, South Carolina 29071

App'x 518



13
14
15
16
17
18
19

20

791

in because it's abandoned and put a lock on the door?
Has a window been busted out? These are all things that
they are allowed Lo do under that paragraph 7 to protect
the value of the collateral.

The other thing I would like you to do is actually
compare the payment account histories. Look, there's a
column that shows where all these fecs were assessed. If
you go to fhe bottom, the column has been added up. HNone

of the paymeni records show that Ms. Bailey's money was

~applied to any of these fces either inspection fees, the

appraisal fees, any of the fees. If you lock and you
read lhrough these payment histories and think about the
Lestimony from Ms. Gostebski, everything was applied to
principal, interest and escrow which was taxes and
insurance. None of it went to any of these fees which is
why they end up on the pay-off statement. The pay-off
statement is the amount to pay off the loan at the end of
the maturity of the loan or pay it off as of a date
certain.  You don't have to necessarily wait for a
balloon payment. vYou can pay your loan of[l today.

All of Lhose fees are on therc because none of then
were actually paid by Ms. Bailey and that's why they're
owed at the end. So agaln there's been no evidence or
testlimony that shows right Lo a particular fund that

Ocwen did=nol have the right to use Lthe funds that were
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given to it under the obligation to pay or that Ocwen did
something illegal or wrong with it. Certainly not to the
level of theft.

Now, there is also a claim for unfair trade and
deceplive practices and again it's been explained about
you have got to violate the statuté and there's got to be
damages. Ii's got to be deceptive and unfair. Sometimes
they use the word offensive to public policy, immoral or
unethical. So what was alleged? Now, it can’t be
related to the closing and the reason is neither Ocwen
nor Deutéche Bank were there so there's no deceptive or
oppressive action by Deutsche Bank or Ocwen related to
the closing. Remember, 1998, 2001, 2007, 2012 and we're
over here. We had nothing to do wilh this over here.

No one has attributed any action to us as to Lhe closing
or the assumption that said, well, Ocwen should have done
this or Ocwen didn't do that. Deutsche BRank sho&id or
should have not done something related to the closing or
the assumption.

S0 it can't be the closing. So it's a
misapplication of paymenis. Well, it can’t be related lo
the payments because we showed every payment was applied
properly.  There was no paymenl that was misapplied.
There was no proof that we did anylhing outside the terms

of the note and the mortgage. If it's fees, then it's
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mortgage and the TILA say we can charge late fees after

the 15th of the month.

payment with Ms.

And as we went through every

Bailey and Ms. Gostebski, there were

It can't be late fees because the

times that she paid late. No harm. No foul. She paid

late. When you pay late, you pay a fee.

on time, she wasn't assessed a late fee.

it works.

Now,

again back Lo fess. T hate to spend so

much

Lime on fees but that's really the heart of what is

ufair and deceptive.

and deceptive?

Was Lthere a fee Lhat was unfair

Well, according to the mortgage if you

miss one or more of the payments on your mortgage, you

mortgage is in default. If

it’s in default under

paragraph 7 of the mortgage, we can do, I think the

direct quote is do and pav
Y

When she paid

r

for whatever is nccessary to

protect the value of the property and that any amounts

that we pay Lo do these things are added to the debt.

¥ou go into foreclosure, you can get attorney's fees,

property title search

relaled to the foreclosure.

T think this went into foreclosure four times over

the 15 years. 1

Steven
P.O.

E.
Box

unfortunate but when that happens,

don't mean

That's just how

If

fees and other charges for mailing

that to say -- 1t's

we're allowed to do
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certain things. Agaiil when you compare these payment
statements, see which fee was paid for. See where a
payment was not applied to principal, interest, taxes and
eSCYow.

S0 there's no evidence of damage because she hasn't
paid those fees, She wasn't denied ability to have those
fees applied to her account. Theré’s no cvidence of an
unfair act. There's becn no evidence of damages caused
by Ocwen. There's been no evidence of'damages caused
by Deutsche Bank. There's been no evidence that Deutsche
Bank did or did not do anything throughout the entire
week you have been herc.

And T just have cne last point, this claim against
Ocwen. As you consider the evidence, where was the
proof, evidence or testimony pointing to a payment that
we failed to apply? As to Deutsche Bank where was the
evidence or testimony that said thal. Deutsche Bank did
something wrong or that Deutsche Bank stole money?
There's nothing there.

T do want to point out one additional document to

you because 1 think this goes really to the hcart of what
———X

e ————

—

happened at the closing. There was a discussion of the
S

one big payment Lhat they have to make. 1 wonld ask you
to look at plaintiffs' exhibit 7, the truth in lending

disclosure statement. I've highlighted it. Right in the

Steven E. LeBlanc, R.P.R., Circuit Court Reporter
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middle of it it says I'm going to get a loan where I pay
179 payments of $529.61, and then on July 1st, 2013 I'm
going to make a bayment of $49,840.28. This was signed
by Ms. Houck. It says at the bottom of it I acknowledge
receiving and reading a completed copy of this
disclosure. I fail té see how what happened with this
statement 12 years later can be used as a way to make my
client pay money -- T just fail -- for something that's
described as unfair or deceplive.

If you look-at:the payment histories that were
produced on the last page, it doesn't talk about - it
doesn't have any numbers on it. What it does have though
is a description of the fees. So it says item, when
charged and it describes it. So a late fee, assumption
cost,- subordination fees, satisfaction fee, property
inspection fees, certified mail fees, broker's price
opinion. B11 of Lhesc fees arc explained as to why we,
why Ocwen puts fees on the account. So how can this be
deceptive or unfair when we explain Lhe fee and show tLhe
fee on the account? How can there be a damage when none
of these fees have actually been paid?

Now, just because no one is going to jail because
it's a civil trial doesn't mean I den't think this is
important. 1t is very important. It's also very serious

because of whal we are being accused of doing, of being

Steven E. LeBlanc, R.F.R., Circuit Court Reporter
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an unfair and deceptive company, of stealing. 1'm not
asking you that you lel somebody off the hook or get away
with somelhing if they have done something wrong. If the
evidence shows somebody did something wrong, what was it,
the badge and - the police officer withoul the badge, you
do have a duty here today Lo find out if something was
donc wrong and take according action. What I'm asking
you to do is you don't punish Ocwen or Dcutsche Bank for
—something it didn't do. |

The Judge mentioned, he's going to give you this
special verdict form where he's going to divide all the
defendants out and there's a reason for doing that
because you have to consider the evidence as to each
claim and as to each party indépendently. What did Ocwen
do that constitutes conversion? Civil theft. What
identifiable tund did Ocwen steal that it did not have a
right to? What did Ocwen do in applying the payments
that was not in accordance with the mortgage or the note
or the mortgage industry as described by Mr. Holtmann?
Row was Ms. Bailey damaged by what Ocwen did or didn't
do? As to Deutsche Bank it's the same way. What did
Deutsche Bank ao that's an unfair Lrade practice that was
deceplive that caused Ms. Bailey to incur some type of
loss?

S0 what I ask you to do is go back, look through the

Steven F. LeBlanc, R.P.R., Circuit Court Reporter
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documents, consider the evidence and I think when you
weigh it as to Ocwen and Deutsche Bank they have not made
it past the 50 vyard line. As to Deutsche Bank there's
been no evidence that they did anything. As to Ocwen
everything suggests thal Ocwen did cxactly what it was
supposed to do when it was supposed to do it. |

I thank you for your time.

THE COURT: Thank you. Thank you very rauch, Mr.
Griffin. Mr. Radcker.

MR. RADEKER: Thank you, Your Honhor.

All right. 1If Deutsche Bank doesn't do anything
wrong, that's true. They hired somebody to do that.
They hired Ocwen to do it. If Ocwen did it, Deutsche
Bank did it. Ocwen is working on Deutsche Bank's behalf.
Deutsche Bank is just'a bunch of Wall Street bankers as
Mr. Holtmann testified who sit up in their offices and
let Ocwen run the show for them. Put it's for them is
the operative words. For them. So if Ocwen did it,
Deutsche Bank did it. They let them charge improper
fees, push people into default.

So they say, well, you know, what's - what's the

money that we took? Okay. Tammy reinstated early in

2012 with Ocwen and paid some $7,900.00 and change to
Ocwen. Out of that moncy lTooking at the documents il

looks like $5,164.%0 of that went to improper fees and we
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excluded late fees. We cxcluded fees that the mortgage
said you could charge from that calculation. $5,164.50

of it was Lo fees that were owed at that point. Those

got paid off through the reinstatement, but they never

should have becen charged to begin with. They took the
money and used it for something they werc not allowed to
use it tor. That's the essence of conversion,

And it's certainly an unfair trade practice to
routinely charge borrowers fees tha£ the mortgage doesn't
authorize. As I was listening to Mr. Griffin talk I
thought of a phrase. Everybody's doing it. M™Mr. Holtmann
testified, well, it's an industry wide practice.
kverybody's daing it. Tt doesn't matter that everybody's
doing if. It's still illegal. And, in fact, the fact
that everybody's doing it in the mortgage banking world
is all the more reason for y'all to send a message to
Lthesc people about why it's not all right Lo do. You
know, what the mortgage says you can do is not discover
the condition of the properly and charge the borrower for
that. It's do what's necessary to protect it. All they
ever said that they did was determinc nothing was
necessary Lo protect it, but they charge for it anyway
for the property inspection fees. He certainly didn't
tell you how it's necessary to protect the property to

have somebody drive by and look at it. 1t's not.
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Now, another thing, he made a big deal about Tammy's
calculation errors. éhe got it wrong when Ocwen took
over servicing the loan. We already gave that to Lhem in
our calculations. We said, all right. You arc right
aboul that. You know what difference that produces in
the whole thing? It's like 1200 bucks is like the
difference in the whole thing. There's still over
$124,000.00 1in payments that nave been made on this loan
and a lot more than that that's becn taken for fees that
are not allowed by the note and the mortgage. They're
not allowed by the note and mortgage. Thal's the source
of any right that they have got to take money and apply
it to thesc fees, but that's what provides them to do
what they did.

Now, the Judge will tell you that the assignee,
that's ‘the pé;son to whom the mortgage is assiégggj_%akes

—_— —_—

the mortgage subject to all the infirmaties in and
—_

against the assiqgnor, the party that signs the note. The

e

Aassignments are already in evidence that show Deutsche

Bank got this from Novastar. That's some of the [irst
exhibits that are in and we didn't talk about them a lot
in trial because they just say what they say.

Now, when Mr. Griffin talked to you, he didn't take
as much time as Mr. Peace did. Mr. Peace gol up here to

talk. I got a little mad when Mr. Peace was talking.
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I°11 tell you why. And he's got a job. His job and the
other lawyers' job is to keep your verdict down. That's
their job, keep it low. They would like for it to be
nothing, but they at least want it to be small. That's
their job, Lo keep your verdict down. That's what
they're here to talk tovyou about. That's all they can
talk to you about is trying to keep it low.

So all right. Let's talk about what Mr. Pigce said.
His accusations of selective memory. l.ook, there has
been no evidence presentied, testimony, documents,
otherwise that anything happened in this case other than
the way thalt we say that it did happen. Nobody got up
here aﬁd testificd Brian Reeve was there. Nebody said
that. Nobody got up here and testified, yes, this
balloon note document was adeqguately explained to this
lady. Nobody testified to Lhat. And this case is about
Novastar because jt's.Novastar's failure to follow the
law on what they are obligated by law to do, to afford
protection to their borrower/customef that allowed this
Situation to happen. 7Tt is definitely about them. If
they had simply done what they wcre supposed to do, it's
unlikely that this would have ever occurred.

In fact, they didn't do anything with any of Lheir
loans because that was their process, Lheir underwriting

guidelines to make sure that they did whal they were
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supposed Lo do to protect their borrowers ever. You have
to look at the whole picturc here. You can't just look
at. each little item here. Like I séid in Lhe beginning
therc's lots of little items of evidence in this case,
but they all add up. If I were to takc one of -Lhese
cups, it doesn't weigh much. Tf I take a hundred, it's
gonna weigh some more. If I take a Lhousand, it's sure
gonna weigh a lot at that point. The evidence that is
here pushes us past the 50 yé}d line well beyond it into
the end zone. The scales are like this (indicating)
because what's mjssiné is cvidence from the other side to
tip it back that way. It's just not therc.

About the only thing that they can say on this is
Brian Reeve's signalures appear on this document. This
is a man we know we cannot trust. We know we can't trust
him. He says in his deposition, yeah, I closed this
loan. No. No. I never even met her. I wasn't there.
We know that. This balloon note document con the first
page he says, §§§ET_§ZEE~Z€‘Ehis. This teiI;wher

—— ——e Tt —————
everything. There's no mark on it to indicate that she

saw it, unlike everything else thal they point out, to

indicate that she ever saw Lhe tirst page of that loan.

——— —— ey

We conceded tLhat. Mr. Peace said, ycah. Sure. You're
right about that. And there's no evidencc thal she
agreed to this balloon note docwuent .
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In fact, the only evidence is that Pat never would

have done this and did not know about the existence of

this balloon note page until 2013. That's it. Nobody

came in here and offered a different version of the truth
than that because there isn't one. There's nobody to say
that.

All'right. Here is another thing aboul their
sclective memory comment. They say, oh, it's convenient
for them to say this now. Tel mé ask y'all and answer
for yourself. We're not allowed to have conversation.
But. do you think that either Pat or Yammy lied to y'all
abdut ahything? Do you? Ask yourself that when you go
back there. Do you think that they lied to you? Because
that's what: Novastar is asking you to say that they did,
is thét they lied to you. Do you think that Pat lied to
you when she was up on the stand crying? Was she iying
to you?

Brian Reeve on the other hand, he's a proven l!iar.
S0 to the extent Novastar asks you to trust him consider
that. BAnd Pat didn't get $6,100.00 and change. She
testified if she cdid, she wduld remember it. If you were
in her situation, you would have remembered it téo.
You're broke, S5truggling Lo make ends meet and gel 6100
bucks, that's a pretty memorable cvent right there. So

she didn’'t get the money out of the closing. Maybe
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somebody did.

They said, well, Tammy  assumed the loan without
asking any questions. That's not even what the cvidence
shows. Actually the evidence showed that Tammy asked
Novastar for the loan documents and Pat told them it was
okay for them to tell her the loan Lerms and give her the
loan documents and they didn't do it and sent her down to
the county to look at documents that didn't tell her

about the existence of the balloon note. That's evidence

in this letter. That's evidence of deception is what

All righlL. T mean, I don't think y'all are stupid,.
Does Novastar? I mean, they said something like, you
know, like there's really no evidence here that Brian
Reeve is a lawyer. Actually there is. There was Brian
Boger's testimony, but he is and it's on some of their
documenls. But do they really even expect y'all to buy
that?

The whole rcason that Novastar never had any contact
with their borrowers is because they can't be bothered to
have contact with Lheir borrowers and they don't really
care about what happens to them. They're just making a
product to sell. Contacting the borrowers kind of gets
in their way. That's why they didn't do it consistently.

Mr. Peace can't Just make evidence disappear by

Steven F. LeBlanc, R.P.R., Circuit Courtl Reporter
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saying that it doesn't exist. I'm not even going to go
over every time during his argument that he said, well,
there's no evidence of that. There's no evidence of
that. There's no evidencce of that. Actually there's
evidence of every one of those things. Y'all remember
it. He can't make it go away just by saying it's not
there.

All richt. Lel's talk about this vcrdic? form that
y'all will get. That's how you're gonna have to answer
the Judge's questions. All right. Tf you find that we
héve tipped the scales ever so lightly in our favor, if
you think that's what Lhe evidence shows you in this
case, then on each one of the questions where it says
tind for the plaintiffs, check for the plaintiffs on
that. That's how Lo do that. How to pul it in balance.
How to make Lhe actual damages balance out, to
compensate, that's what that's there for. $63,820.98
appears to take care of the balloon note. The Unfair
Trade Practices Act claim against Novastar would put that
in balance right there. That would take care of that
balloon payment.

On the improper charges on the Unfair Trade
Praciices Act cause of action against Deutsche Bank and
Ccwen $§5,649.50. That would put it in balance. 0On the

conversion, $5,164.50l That would put it in balance.

Steven E. LeBlenc, R.P.R., Circuit Court Reporter
P.O. Box 184, Lexington, South Carolina #9071

Appfx 532



10
11
12
13

805

You know what really, rcally, really got to me aboutl
what Mr. Peace says is that Pat was supposed to stand up
and say something when Novastar did not meet its
obligations to put her in a position to be protected. I
think y'all know how Lhe scalcs go. Thank you.

THFE COURT: Thank you. ‘Thank you very much, Mr.
Radeker.

Ladies and gentlemen of the jury, the clerk has

intormed me that your lunches are here. I think rather
than -- We have becn out here for a while now and my
charge to you is probably going to take 40 minutes so I
think what we'll do is we'll take our luncheon recess
Whenever you are through eating, you just knock on the
jury room door and let the bailiff know and we'll
rcassemble. Tf it's 30 minutes, if it's 40 minutes or
whatever time you need. Do not discuss the case during
this luncheon recess. Thank you. Thank you very much.
You may go to lunch. o *

(Whereupon, the jury enteled the jury room for their
lunchcon recess at 1:00 p-m.) o

THE COURT: Mr. Radekerf Mé:lﬁéace;'Mr. Griffin,
have y'all had a chance to look at the proposed verdict
form? |

MR. RADEKER: Yes, we have, Judge.

MR. PEACL: Yes, Your Honor.
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