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PER CURIAM: This appeal arises out of cross motions for sumrﬁary
judgment before the Master-In-Equity. The court granted summary judgment

in favor of Respondent John Musick (Musick) and dismissed the action.

500



Appellants Thomas L. Dicks and Robett E. Dicks, Jr. (Appellants) argue that
the court erred in granting Musick's motion, in denying their motion, and in
finding that Appellants violated the restrictive covenants of the subdivision
by further subdividing a 2.67 acre parcel. We reverse the grant of summary
judgment and remand for a trial on the merits.

FACTS

Appellants purchased a piece of propeity, known as Blocks 28 and 29,
situated in Long Bay Estates off of Highway 17 in Horry County. The 1955
Plat of Long Bay Estates contains the following restriction:

(a) No lot shall be subdivided and no building, including -
porches or projections of any kind, shall be erected at a distance
less than 40 feet from the front line of Blocks One (1) through
Five (5) and not less than 20 feet from the front line on Blocks
Six (6) through Twenty-Seven (27), ten feet from any side line
and 20 feet from the rear. ‘

As to all unsold lots, the Grantors reserve the right to
change the boundary lines and the building lines thereof.

1955 Plat (emphasis in original). This restriction is also contained in a
document recorded at the Register of Mesne Conveyances for Horry County
in 1958 (the 1958 Restrictions). Both documents provided: "These
Protective Covenants are recorded as Blanket Covenants covering all lots in
Blocks 1-27, as shown on the Plat of Long Bay Estates dated May, 1955,
compiled by Robt. L. Bellamy, Engineer."

In 1972, the Master-In-Equity issued a report, adopted as an order of
the circuit court (the 1972 Order), regarding the rights of property owners in
Long Bay Estates and the effect of the 1958 Restrictions on the property.
The order provided Blocks 30, 32, and 34 were "subject to the restrictions of
the same type and character as those . . . -applicable to Blocks 1-27,
inclusive." The order further stated: :

In like manner the remaining pdrtions of "old" Blocks
28 and 29, that is to say the area lying between the
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rear of Blocks 24 and 25 and the southeasternmost
“paved street” are subject to such residential
restrictions, but with right of revision of the lot
arrangement or for combination with abutting
portions of lots in Blocks 24 and 25. The restrictions
uniformly used in this area and the declaration . . .
reserved to grantor the right to change boundary lines
and building lines as to any unsold lots in any event.

In 2000, some property owners in Long Bay Estates were involved in
litigation again regarding the restrictive covenants, resulting in another order
interpreting the 1958 Restrictions (the DeCiero Order). '

Carmen Ward conveyed the propesty as one lot to David W. Meése, Ir.
and Leigh Ammons Meese in 1997. The Meeses conveyed Blocks 28 and 29
to Appellants in 2003.

Musick, as the owner of Lot 4 of Block 24, alleged in his complaint
that he is entitled to a declaration that Appellants' attempts to subdivide
* Blocks 28 and 29 into seven individual lots violates the restrictive covenants
applicable to all lots in Long Bay Estates. Appellants denied the allegations
and counterclaimed, seeking a declaratory judgment finding that the alleged
restrictions do not encumber Blocks 28 and 29. M ~

Appellants and Musick each filed motions for sunumary judgment after
this matter had been referred to the Master-In-Equity. Following a hearing,
the court issued a "Final Order Ending Action” granting Musick's motion for
summary judgment. Appellants filed a motion to reconsider. The court
heard the parties' arguments on Appellants’ motion to reconsider before
" issuing an order denying the motion. This appeal followed. '

STANDARD OF REVIEW
Appellants argue the trial court failed to apply the correct standard in

granting the motion for summary judgment. Musick contends that as the
parties filed cross-motions for summary judgment, the hearing before the trial
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court was essentially converted into a bench trial. We disagree with this

contention.

When each party files a motion for summary judgment and the trial
court grants one motion while denying the other, this court only reviews the
grant of the motion for summary judgment, not the denial. Fuller v,
Blanchard, 358 S.C. 536, 546 n.21, 595 S.E.2d 831, 836 n.21 (Ct. App.
2004). In Fuller, the case concerned cross-motions for summary judgment
regarding two of Dr. Blanchard's defenses. 1d. The trial court simultaneously
granted Mrs. Fuller's motion for summary judgment and denied Dr.
Blanchard's motion. Id. This court noted the parties had blurred the
distinction between the two motions. 1d. We stated: '

Because the granting of a motion for summary
judgment is appealable while the denial of a motion
for summary judgment is not, we are addressing Dr.
Blanchard's arguments to the extent he appears fo
challénge the circuit court's grant of summary
judgmernt to Mis. Fuller as an error of Jaw based on
the facts of the case, although, as stated, there has
been an overlapping of these issues due to the
procedural posture of the case. To the extent Dr. "
Blanchard appears to argue the court should have
granted his motion for summary judgment, the denial
of summary judgment is not properly before us and
we do not address it.

Id.

Thus, we will review the grant of the motion for summary judgment
applying the same standard that governs the trial court. Wogan v. Kunze,
379 $.C. 581, 585, 666 S.E.2d 901, 903 (2008). Summary judgment is
proper where no genuine issue exists as to any material fact and the moving
party is entitled to judgment as a matter of law. Rule 36(c), SCRCP. In
determining whether any triable issues of fact exist, the evidence and all
reasonable inferences that can be drawn from the evidence must be viewed in
the light most favorable to the non-moving party. Law v. 8.C. Dep't of Corr.,
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368 S.C. 424, 434, 629 S.E.2d 642, 648 (2006). Even when there is no
dispute as to the evidentiary facts, summary judgment should be denied when
there is a dispute as to the conclusions or inferences that can be drawn
therefrom. Wilson v. Style Crest Prods., Inc., 367 S.C. 653, 656, 627 S.E.2d
733, 735 (2006). “"[IIn cases applying the preponderance of the evidence
burden of proof, the non-moving party is only required to submif a mere
scintilla of evidence in order to withstand a motion for summary judgment."

Hancock v. Mid-South Mgmt. Co., 381 S.C. 326, 330, 673 S.E.2d 801, 803
(2009). ‘ :

LAW/ANALYSIS

1. Appellants argue the court erred in granting summary judgment by
holding the 1958 Restrictions encumber Blocks 28 and 29. We agree.

The trial court found that the 1972 Order acknowledged that the
prohibition against subdivision only applied to Blocks 1-27, but the parties to
the 1972 litigation "specifically agreed that the restrictions would be
exterided” to cover other blocks in the subdivision, including Blocks 28 and
79. In his final brief to this court, Musick agrees that "it is undisputed that
the original language of the covenants stated they applied only to Blocks 1
through 27."

~ Restrictive covenants are contractual in nature. RV Resort & Yacht
Club Owners Assn, Inc. v. BillyBob's Marina, Inc., 386 S.C. 313, 320,
688S.E.2d 555, 559 (2010). The words of restrictive covenanis will be given
their common, ordinary meaning aitributed to them at the time of their
execution. Taylor v. Lindsey, 332 S.C. 1, 4,498 S.E.2d 862, 863 (1998). "A
restriction on the use of property must be created in express terms or by plain

" and unmistakable implication . . . ." Buffington v. T.O.E. Enters., 383 S.C.

388, 392, 680 S.E.2d 289, 291 (2009) (quoting Hardy v. Aiken, 369 S.C. 160,
166, 631 S.E.2d 539, 542 (2006)). "[A]ll such restrictions are to be strictly
construed, with all doubis resolved in favor of the free use of property.” Id.
In determining whether to enforce a restrictive covenant and enjoin 2
landowner from using their land in a manner that violates the covenant,
courts should consider equitable doctrines. Id. at 393, 680 S.E.2d at 291.
“The paramount rule of construction is to ascertain and give effect to the
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intent of the parties as determined from the whole document." RV Resort,
386 S.C. at 321, 688 S.E.2d at 559 (quoting Taylor, 332 5.C. at 4,498 S.E.2d
at 863-64).

We find the 1958 Restrictions, by their express terms, do not apply to
Blocks 28 and 29. Musick argues, and the trial court agreed, that the 1972
Order enlarged the 1958 Restrictions such that the restrictions are applicable
to all lots in Long Bay Estates. Appellants argue the court should have
construed the language in the 1972 Order in their favor when deciding this
matter on Musick's motion for summary judgment. ‘We hereby reverse the
grant of summary judgment as to this issue and remand for a trial on the

_merits because there is a dispute as to the conclusions or inferences that may
" be drawn from the application of the 1972 Order to clarify the 1938

Restrictions. See USAA Prop. & Cas. Ins. Co. v. Clegg, 377 S.C. 643, 653,
661 S.E.2d 791, 796 (2008); Wilson, 367 S.C. at 656, 627 S.E.2d at 735.

2. Appellants argue the court erred in granting summary judgment by finding
the DeCiero Order operates to extend the prohibition agamst subdividing to
include Blocks 28 and 29. We agree.

~ The trial court misquoted the DeCicro Order in its order denying the -
motion to reconsider as follows: "[oln their face, it is clear the 1958
Restrictive Covenants apply to the entire Long Bay Estates subdivision."
Rather, the DeCiero order states: "Thus it is clear the Restrictive Covenants
apply to all of Blocks 1-27 of Long Bay Estates subdivision, including Block
11, Lots 1 and 2." Therefore, we find it was error for the trial court to rely
upon the DeCiero Order in its grant of summary judgment to find that the

1958 Restrictions apply to Blocks 28 and 29. We reverse the grant of

summary judgment on this issue.

3. Appellants argue the court erred in granting summary judgment by finding
that the division of Blocks 28 and 29 into seven different lots, as shown on
the 1955 Plat, constituted a mere "proposed plan" to subdivide. We agree.

The 1955 Plat and a map attached to the 1972 Order show Blocks 28

and 29 divided into seven different lots. The trial court concluded that the
maps indicated only a proposed plan to subdivide Blocks 28 and 29 because
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"[t]raditionally, dotted lines on maps indicate proposed boundary lines or
subdivision proposals and are not symbolic of the final decree of the
Grantor." Viewed in the light most favorable to Appellants, there is more
than one reasonable inference that may be drawn from the evidence regarding
whether or not the grantor intended for Blocks 28 and 29 to be subdivided
into seven individual lots. Law, 368 S.C. at 434, 629 S.E2d at 648.
Therefore, we reverse the grant of summary judgment on this issue and
remand for trial. ' '

4. Appellants argue the court erred in granting summary judgment by finding
that because they had actual notice of the 1972 Order and its restrictive effect
on Appellants' use of the property, they could not avail themselves of -the
protection of the Shelter Rule. We agree. : C

Appellants presented evidence that the Hotry County Clerk of Court
indexed the 1972 Order only against the named defendants to that action.
Carmen Ward, Appellants’ predecessor in title, was a plaintiff and not a
named defendant in the 1972 litigation. —Therefore, when Appeliants
performed a title search for Blocks 28 and 29, the 1972 Order did not appear
in their chain of title. Pursuant to Section 30-9-40 of the South Carolina
- Code (2007), proper indexing supplies inquity notice of an instrument, while
recordation without proper indexing supplies no notice at all. Thomas V.
Thomas. 286 S.C. 294, 298, 333 S.E.2d 76, 78 (Ct. App. 1985). The failure.
to index a judgment as required by statute deprives it of its effectiveness as
notice to subsequent purchasers. Id. '

Appellants admit they had actual notice of the 1972 Order but seek the
protection of their predecessors in title by arguing that the Meeses were bona
fide purchasers for value without notice.

The "Shelter Rule” provides that one who is not a
bona fide purchaser, but who takes an interest in
property from a bona fide purchaser, may be
sheltered in the latter's protective status. The purpose
of this rule is to prevent a stagnation of property and
to protect the first purchaser, who, being entifled to
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hold and enjoy, must be equally entitled to sell.
Otherwise, a bona fide purchaser might be prevented
from selling the property for full value. . . . It is
wholly immaterial of what nature the outstanding
" interest is, whether it is a lien or encumbrance, or a
trust, or any other claim.

77 Am. Jur. 2d Vendor and Purchaser § 419 (2006). This court has
recognized the Shelter Rule, holding the successor in interest of a bona fide
purchaser for value stood in the same position as the bona fide purchaser
even when the successor had notice of a lien. Liberty Loan Corp. of -
Darlington v. Mumford, 283 S.C. 134; 140, 322 S.E2d 17, 21 (Ct. App.
1984). It explained: "[Wihenever in a succession of purchasers you reach
one who is innocent and purchases in ignorance, the title is thenceforth
sanctified." Id. ‘

The trial court found the Meeses' attorney testified in his deposition

‘that he had advised the Meeses there was a strong possibility the restrictions

applied to Blocks 28 and 29. However, Dusenbury testified that his
recollection was that the restrictions were mis-indexed and that he did not
pick them up in the chain of titlte. We find there is a question of fact as to
whether the Meeses were bona fide purchasers for value without notice and
hereby reverse the grant of summary judgment on this issue and remand for
trial. ) a

CONCLUSION

~ Accordingly, the decision of the trial court granting summary judgment
is hereby ' /

REVERSED and REMANDED.

FEW, C.J., and HUFF and GEATHERS, JJ. concur.
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' LEGAL NOTICE

July 18, 2002 .
Dear property Owner, . _ :

On March 14, 2000 the Honorable J. Stanton Cross, Master of Equity for
Horry County ruled in favor of the plaintiffs (numerous Long Bay Estates
Property Owners) concerning the 1958 Restrictive Covenants for Long Bay
Estates and their current applicability to the properties located in our
subdivision. These covenants are found in Plat Book 25, Page 22, Office of
the Horry County Clerk. -

Basically, the judgement makes it clear that all lots in the Long Bay Estates
subdivision are subject to the 1958 restrictive covenants (without exception).

This decision also points to language found in the Adams case # 37417 from
1972 which makes it clear that blocks 28, 29, 30, 31, 32, and 33 are also
bound by the 1958 restrictive covenants. Enclosed please find a copy of the

restrictive covenants for Long Bay Estates for your records.

This case cost some of the property owners over $70,000.00 and was taken
to protect the interests of all of the property owners of Long Bay Estates. -

_ The plaintiffs take this decision seriously and any attempt to violate these

restrictive covenants will result in court action. Any legal fees and costs

" assoclated with these actions would Yssessed to the defendant.

Also, any attempt to subdivide lots or breach the set back provisions of

these restrictive covenants will be immediately brought before the court. it

should be noted that the set back provisions of these covenants and all

properties in Horry County begin at the property line (not the road). This

matter was raised recently and Horry County Zoning states that “all set
§ [ . 3 s ¥

At this time I would respectfilly request that you place a copy of this letter
and the restrictive covenants with your deed.

This letter has been fdmard to all property owners, return receipt
requested.

: Rc;»@ﬁﬂly, 07 '
Robert eCier£) :
4800 Yaupon Circle
Long Bay Estates
Myrtle Beach, SC 29575
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ON FILE IN HORRY COUNTY CLERKS OFFICE

- ATTACHED TO MAP IN PLAT BOOK 25, PAGE 22, RECORDED MAY 5, 1958

.

Restrictions to be imposed on the Residential Propetty in the Long Bay Bstates Subdivision,
Myrtle Beach, Horry County, South Carolina

These Protective Covenants are recorded as Blanicet Covenants covering all lots in Blocks 1
through 27, as shown on the Plat of Long Bay Estates dated May, 1955, complied by Robt. L. Bellamy, -
Engincer. : .

(a) No lot shall be subdivided and no building, including porches or projections of any kind, shall
be erected at a distance less than 40, feet from the front line on blocks one (1) through five (5) and not less
than 20 feet from the front line o blocks six (6) throngh twenty-seven (27), ten feet from any side line
and 20 feet from the rear. :

As to all unsold lots, the Grantors reserve the right to change the boundary lines and the building
lines thereof. .

{b) No surface 1oilet shall be permitted on this property, but the purchaser shall construct and
install at his own expense for any tesidential bullding on the said property, 4 septic tank of a type and
character approved by the State Board of Health. Waste water front the premises, including that from the
kitchen and bath, shall not be discharged or deposited upon the surface of the premises, but shalt be '
disposed of 50 as not 10 create @ nuisance or be offensive (0 sanitation. All garbage cans used on the
premises shall be kept concealed.

{c) An easement and right of ingress and egress is hereby reserved in, upon and across a strip of
land five (5) fest wide at the rear line of this tot for water pipes and for poles, wires, Cables or other lings
for transmission of elestric curtent or telephone or other public wtility services. These fights may be
assigned by the Grantors. :

(d) This property shall be used only for private residential purposes and no more than one
dwelling containing not more than two apartments or living units each for the ecoupancy and use of not
more than one family, with necessary outbuildings, shall be erected thereon, No garage apartments except
for the use and occupancy of ¢ervants employed on the premises may be included in a garage building,

Plans for any building or structures to be erected on the property shalt be first approved by the
Grantors, before construction is started. - ’

(¢) The property hereby conveyed shall be kept frec from any nuisance or from any objectionable
condition or use which the Grantors find to be offensive or dangerous to the neighborheod.

(fy It is understood and agreed that any change in sidewalk, or street or driveways into this
property, which changes are desired by the purchase, are to be made at his expense and in accordance

with plans acceptable to the Grantors. an

_(g) No one story residence shall be erected on this lot which contains less than 1200 sduare feet
of floar drea nor a fwo story residence containing less than 1600 square fect of floor area excluding

.porches, garages and storage space, No tesidence building shall be built mors than two stories in height.

() No wells for water will be permitted to be dug or driven in the property, unless water facilities
prove inadequate, or any private well dug to be done ouly with permission of Grantors.

(i) In addition to use for private residential purposcs as set forth herein, the Grantors may use,
lease or convey property within the bounds of lands h&rein described as Blocks 1, 2, and 3 for the
foilowing purposes:

Schools, Churches, Libraries and Community Center

() The Grantees shalf preserve as many of the existing trees as possible in order to retain the
woaded character of the community. ’

: ' )
. t
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FROM ¢ DeClearo FAK 1. 18432381031 War. B7 2866 B Rie P3

Carmen F.Ward & Carole Ward
3243 Calie de Deborah Now.
Albuquerque, New Mexico 87104-3001

February 22, 2006

M. Robert DeClero

4800 Yaupon Circle
Long Bay Estates

Myrtle Beach, S.C. 29575

RE: Lot 4, Long Bay Estates, Sold September 3, 1997 to M/M David Meese
" Dear Mr. DeCiero: |

After our recent telephone conversation, we are Weiling you once
again regarding your concern about a 1972 court decislon in which Carmen
Ward was a plaintiff. Carmen Ward remembers that as the plaintiff in the
case she had langnage placed in the judgment to protect her right of revision
as Grantor concerning the property in question. She agrees that there was
never any intention to aflow for a subsequent property oWnex to have the
fight to subdivide in violation of the Restrictive Covenants for the Long Bay
Estates subdivision. ' ¥ '

After reviewing the judgment that you forwarded to us it is quite clear
that the last semtence in the first paragraph on page 7, beginning with “In like
raanner”, is referting to Carmen Ward’s right of revision, as Grantor, and no
one else.

We want to reiterate that Carmen Ward, as Grantor, elected 10 create
one lot on that property and sold the property as one lot to M/M Meese on
September 3, 1597. ' - ’

Once again, we hope that this letter will assist you and we hope
the neighborhood is successful in upholding the covenants, deed resirictions,
zoning codes and wetland provisions that are still enforceable in Long Bay
Estates subdivision. '

Sincerely yows, h , ﬁ% Q%m?/ |

B F e T g M

Carmen F. Ward Carole Ward
Lo oot
2, oo |
\QN‘&M 4 Wendelyn L Brown
: . L g NOTARY PUBLIC
oo Lo, 900 o s} TRV A
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. STATE' OF SOUTH CAROLINA" A 5"\7 6 p"’ 2 36 - R A
CONVETANCE oF : HEAL' m*rms :
L COUNTT OF HORRT . )n,;;.n:.&; : .

SLER:, OF Cougi :
£ » - '11.

RKDWLICK R L&ﬂ.), aols atockholder ol Dursmjr Rmalt& Coz'pc‘muen,

a roroign corporation, authorised to do_bwain@aa ir; thae- 3tate ox}?%tb

“tarolina, disd testate, a resident of Dade County, State of Flerlda,
. sxeinpldfication of his will bei.g duly filed in the Probate Ceurt for

Horry County, Scuth Carolina, Cabinet 1, Drawer 3, Paakags’ b6, Horry

Gounty Probabe recopda.

Camtm F. w;u-d sk Gene ?.‘Lwia, es ewmmtﬂew of Lha

I.mn WiLL and Tcatmont of Px-séeriak LE IAWLB dmmed, thos wceeeﬂ@d
to the sole cwnership of the capiial at.onk ot Bureery Rsalt.y Coxporation. -
Pumumn o approprht.e molnbiom by the anrd‘of Directors
of the corpoﬁ,lon and with the ‘ahanimovs congant cmd e.at,ion ui‘ the
~tcck’\olda 3, voluntay dinaolun.mn of Hurgery Resxlt.y COrporaf.ic~ and
distribution of its assets to the stoskholders in limdati% of th@
:_.oorp&l"ata sanats ia baing affoeted aimlfmwwly with® t?m su;ceut.i.on
:md dalivery of this inetnmame F. H. Kiemsl as Viae Prwidmt nnd ‘
: Carmen L. Ward ps Seeretary of Enmm Realty Corpsration \min@ mt!mrimﬂ,‘
" diracted snd empowered to exacute egoh‘o'o#xwymoem or trwt&rﬁ‘& may be
neceamary or dminblé. :
XN ALL MEN BY THESE PRESENTS that WUBSEAY RRALTT CORFORATION,

hereinafter called the Gramter, for and in gozmideration of the surrender

: and caricellation of all of the catstanding sheses of sapitel stoek of -
gedd ‘coxf-p‘ora'tion by Carmen P. Mard amd Gemo P. Leede, Co-exssatricss of

the Last Will and Toatament of Frofevlek W. Laie, Dussased, hes gramted,

g1yl 3O BIISIDTE

3OO A58CHE
1Y AIOD UL Y

&
{0

bargained, sold, trmra\”z-sd sred reloased amd by thezo Wemw deed

» ok A%
I

4
ANODS

grmt be.rgain, apll, transfer apd velesse wabo the sald Bm ¥. Hard

I
4

- g
AT
&&"2&

" and Gene F. Lewls, a8 Co-sxesutrioes of the Last Will and Testamewt of

IONE

-
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le) \ e o ‘l g ,
Frederdok ¥, Lawls, Dosoased,  (harainatior’ oilied tho Grastses), end

Lo their sucessaors and poRigras

w o wiy Ko Whath

porsohal, bafighhle or iitangihld; Walonging S0
FURSERY REALTY CORPORATIOR, whexavor.esze. may be

iate and wsr. Bama Koy, sonalal, dasle
¥ ¥ poest of App
iued of propy

CANOF Bhe Sha

Yimi and paluraey 7 N

There is mpreasly inoluded, witheut Uiedting
the generallty of the foragoing, the follewing
deserlbed or idichifled property, situate, lying
and baing in Socestea Tewpshdp, Rorry Coanty,
South Carsldna:

PARCEL OR TRACT B0, 1

. 13
Thosa two (2) eontiguesd plesss, paresls

or trasta of land which ware sonveyed by Frederiok W.
Lewla to Nuroery Reslty Corpbratica by desds of
June 12, 1953 racorded Juma 23, 1953 in Poed Book
126 at page 1, Horry Coanty vesords, edd froa
Froderick W. lowis to Rurscry Bselty Cerperation
daved April 1956, reesrded April 30, 1956 4in
Decd Dook 171 at page 637, Rerry County reverda,
reference being craved (o pald deeda amd the regord
thoreof for more completo sod detailsd dessriptied.

KXCEPTING, WOMEVER, the follewing percels or
Loto of land, conveyed cub of seld trasto ao shma
and represented on various maps of lang Bay Bstates,
ineluding map by T. H. Jordan dated Seplember 8,
1953, with Block 9 pdded by A. L. Bellexmy in May
of 1955, recorded in Flat Boek 19 at H eze 56; area
somprising Blocks 2h evd 25 magped by B. L. Bollamy
Soptamber 9, 1956, Plat Book J, page 118; axd
Blogks 12, 13, 1A axd 15, mappad by R L. Ballomy
April 16, 1959, Plat Besk 27, page JAi cid om ares
slso ehown 0% & Bap by B. L. Bellesgy, ¢.R. reoorded
$n Mat Book 21 at pege 149, Beyry Coumty wesords,
the pareels excoptod, and the reoorde of the dewdn
of coaveyancs thareof, bolng e follewdng:

™ pLocE TO (2)s
N lot Two (2) aald, Bosk 134, page 191. T

lot Your (h) sol4, Beek 303, pege 3.

l%agaT%m
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IR RLOCK NINE (9):' RS
1ot Ona (1) sold; Beck 157, M;,,"égg,’
‘Lot Two (2) mold, Bock 578, poge ﬂi o
Lot Fous (4) sold, Bosk 165, pegs 225e - .
Lot Five (5) sold, Book 195, page2ss.
"IN B!A;CK wﬁ;’s (12){
Lot Five (5) sold, Book » Page .
_IN BLOCK Tmm'mn
Lot e (1) mold, Book 12, pags 7- o
tot Two (2) eold, Book 1893{";::3@ '5'29.. S .
Lot ‘.i‘hroo.(3) sold, Book 210, pags L0.
"IN BLGCK BOURTERN (14): ' .
fot One (1)aold, Sook 241, page 528. ‘
Lot Two (2) sold, Book 233, pags 182¢
Lot Three (3) sold, Book 241, page 223.
IN BLOCE PIFTREN (1‘5/) t
Lot One (1)} sold, Boo}c 28, paga 5. L -
Lc;t Two (2) éo}a, Book 228, rage 34.
Lot Three {3} aold, Dock 240, pege 529.
Lot Four (k) sold, Book 313, page 3k.
IN BLOCK TWENTY-THREE (23):
1ot Three (3) sold,Book 248, page 598. oA
IN BLOCK TWRNTY-FOUR (24): _ ,
Lot Thres (3) sold, Book 195, pege 7.
IN BLOCK TWENTI-FIVA (25)%

Lot One (1) sold, Book 176, pege 122. : ;

PARCEL, (R TRACT ¥0..8

43.65 aeres, more or leso, Soesstes Teumahip,
Horry County, Scath Carolina, ehoe axd represebed
on map by Robertl. Ballssy, C.E. dabed Apid) 7,
1967 and resorded in Plat Bock 45 st pege 34, Redyy

portions of treata. 3-and Qshish
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by Frederick W. Lmids to Nursery Realty Corporation - ' -

November 23, 1948 by deed recordad Hovember 30, S

1948, Dead Book 61, paga 8, after cotiwying away

sortain portions of seid irsctuly sasiry conveyances

in bho davebpment of Hyrtle Dunes, asd adjoining

‘property, ssa Flat Book 9, page 70, and Flat Pook

11, page. 42, Horry County records. . .
The 43.65 acros of lamd, &s showm end r@pl%wa}m

on. tha clted plat, are “hug deséribed by courses and ‘ . S

dlobsnces: . . L ’ :

) . Bogimming at an iren cormer H o the sonthesstern
" margin of Y. 8. Highway no. 17 ard rusning themae
South 41° 29' East 3378 feet $o cormer, and
contiming same course 411.74 feet to iron 0; themce
Seuth 382 30! Weus, 352.55 feat to iron B} themce Horth
K2° 05 West 432.12 fest to iroen ¥; thenee Scuth 41°
'5GT West 151.5 feet to ircki N; thenue Horth A2 16
Wast 3446.L9 feet to iren ¥ on the aforesaid margin’
of highway; and thencs along the higmway Rorth 49°
307 Rast 527.9 fosb to the boglnning. ] oo
Thera is also inoluded 4n this eonvoysnoe any
righte resaining in the Grantor in axy andeveloped
or resarved portions of Wyrtle Dimes, expraesely
_ineluding ary rights in area betwaen front row loth
andhigh wetor mark of the Atlandie Ooens .

DY

48 an incldent of Lransfer of assets Lho' L

firantor aleo asoigna, trengfero and getg over CE

‘unto the Grantaus that cortain mortgage frea E

" Leroy R. Adams to Rursery Hsalty Corporatien dated . -
Hovember _ _, 1967, recorded Deoesher 19, 1967,

Hortgage Book 458, page K7L, Borry County recorda.

Y % SN
TOGETHER with all and pingular, the n@w'mem, heredita-~
',Zmenw and appnrt;mnceu-t{o. the a‘aid promises bﬂmgiag, or in sz-a
ipai&eﬁt or appertaining.
YO HAVE AND T0 HOLD g1l and singilar tbe premiso Bofore
‘msntioned.-mtto the Grantess, t.hadir.mocesepw and aspdges forever.
Since {.his deed"iie being made by the Oramter ia &aﬂat@rrfina R

‘all of ‘4ta ssoote unte the Graniees, cald deed is made withoad warranty,

o | 515



WITHESS Lha axscution of this ipstrment wnder Lhe-corporals

l'a's-eai, by action of the duly authoriged o{ﬁ.csm, a8 of th“"’f._;‘{_'.”;_, day

o Gpal e

Signed, 3saled and Delivered NURSERT HRALTY CORPORATION (SEAL) e
the Prasmca of: . p -
17 ' Byt MM

gl hon £ A (,;g}\-ﬂ‘ - ',Ar.s ?ina maeidm A ~

s i

FLOWIDA

STATE OF

Dabs

comryor - _
LUELLA K. CCOPRR

Parsonally appaared - .
Firat witheas) swho, baing aworn, cgp that he saw the within nased
: Hurs ery R'xal;f.y Cdrpcration'b&y F. H. Ximmel @3 Viao Prasid&st and by
‘Carmon T. Ward as Secretary, oign, deal and as the ocerporate ach and
dsed, doliver the foregoing deod; and deponsat with 57> HelZoD, Jg.

_(tho seoond witnces) witucosed the axecution

__t.horéot‘. ”?
. , — A~ R
SWORN t.o bafore me thia _méb“’ N o, W IN.L7. i { ot fae &
T April ’ 7
- . r )
: dq qt/ r __, 1968,

v_m.,..

L2 &%&V«ﬂ‘f“’“"?@pﬂ/\(\ (w)

- kls’tany\‘)’&\lic forgasi <ol

P vor Florida .
< €Y PUNLIC LAt
AN A 1Y CQorth K, "”’."‘ESHrD:‘" n’uua( ]

-3

L8 Few aaw s anD W, °"0Inn-o-u|
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VAT NN,
LA WMAZ O RO 30, 3T k3. LOWC
IDERT

¥ L BORIALY,

CE DALY 12~
HORXY COUMTY

DE O OF CART SR

AL T
ME 6=14= 03801

S PROPIRTY T 204D R=.

TDAOTS 1

HS PROPIRTY IS SLBXCT 70 A¢Y

¥F RICCAO,

20 FROIT
1 soC
13 RO

1

EASTHONTS. OR RESTRCDONS

10T 1%, LErOR LesiG
SAY LATATLS

WOODVIEW LANE ¢
W SOTIRT L praor
N&004 . - ‘
267w
!
ool Aol ; ro .
-sasigerw . ST .- - i o0 ey -
, 10T 4 LoT 1
' BLGCK 25

i

ORIGINAL SURVEY-
o
- 2,67 ACRES, LOCATED iN LONG BAY ESTA

At

SCCASTEE TOWNSHIP, HORRY COUNTY:
SOUTH CARDUNA

- PREPARED FOR S
DAVID MEESE & LEIGH A. MEESFE -

CULLER LAND SURVEYING CO., INC
(303) 233-2133 il

P,0, BOX 14327
SURTSHE BEACH S.C. 29573 ‘

BAYE: Y247 lscu.r. Vs [m g.unx_»]ﬂ;c - “m-:- ;

ez 1 " TN
{weroary
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U e '
STATE - OF SOUTH CAROLINA } . :
: } IN THE COURT OF COMMON PLEAS

COUNTY OF HORRY. )

B - .
w : - 3 i
GENE ¥. LEWIS and CBRMEN F. WARD, as Co-Executrices and’Co-Trusteesi \
Under the Dast Will and Testament of ¥rederick W.ﬁLewi%%,Ded§ased,!
. e > =
) o 5 2 |

L PR

- PLAINTIFFS N
§ ’ vs. . - T
. u . i . -
’ ~ADBMS, LEROY JHINSON, ANNE MGQUEEN
. JHBEATY, DUDLEY C. SHOVTZSCHEITER, EARL H» and
W{EEEBLE,. PETER and JERN B. . . MARY LOIS M.
YBELL; LLOYD A., JR. . HOPPER, J. S. and DORIS
BELL, ROBERT B. HYMAN, DONALD E. and MARY J.
BERNHARD, HARRY / “.JoHNSTON, H, DON . ’
) BESS, LOUISE L. / * /JOHNSTON, JERRY A.
BISSING, PAUL G.:and JOHNNIE N. (JONES, W. E. and ANN L.
BLACKWELL, WILLIBM H. _KADISON, MARY M.
‘RRANTON, JOHN A. and RUTH P.  KATES, GUY 8., JR. and MARJORIE C.:
BRANTON ,. NORMA N. . /UIDE, LANNEAU D. .- ‘
BROOKSHIRE, J, C.. ' VIIVINGSTON, ROGER L. and DIANA S.
| BRYANT ,. PEGGY BELL LONG, JUANLITA
BUSTLE,.,JAMES A. and PHYLLIS J.. /MARTIN, DIANE S.
BUTLER;’ JAMES.W, and BETTY F. /MULLINIX, TED ) :
CANNON, MARION C. NEELY, CLYDE C. and BETTY SUE '
CARSON ,“ELEANOR BELL /PBRLMER, R. AT :
CASALINA CORPORATION PERRY, PHILLIP E-
CHINNES, LLOYD S. and _/RBNKIN, DOROTHY S. .
‘5 ih 0 PATRICIA P.. _/RBNKIN, O. A. . :
{COOPER,. SIDNEY . and MARY E. RAY, ALLEN L.

CRAVEN,.-MALCOLM H. and MBRY D. ROBERTS, GERALD D.
CURLEE,. HENRY €.. and SUE N..~ /ROLFE, IRENE A.

'PAVIS FMARY ELLZABETH T.. s V/ROYA_LS, DAGEETE ©0. and ELEANOR D.
- |buBOSE ", DONALD 8. ¥ " BADLER, BEITY D. -
{/PUSENBURY ,” FRANCIS C. /SIMPSON, R. W., JR.. and MARY H.
FFLOYD ¥ AN BUSSEY /STSSLER, JOSEPH E. .

4T,0YD,JCHARLES D. and CAROLYN A. ".SOUTHERN PROPERTIES CORP., INC.
FOGLE, RUBY. HARRINGTON . _SWANSON, WILLIAM S. and FRANCES {T.

V. WBRD, JESSE J. and HELEN M.
,MOOD, TAYLOR and JESSIE MAE
wKCHARY, JACK T. and GERTRUDE W s

PAULINE P.

[FREDERICK,. -JOHN and OLLIE H. ’TATARSKI, LOUIS and PEGGY A.
GARRELL, .C. D., JR. . . THAMES, MRS. PRESTON B., III
_{GLLBERT,. HARRY M. _TODD, WILLIAM J.
GINDER, JOEN W. and BEITY J.° .,UPPER, EDWARD R... .
GODFREY, JBNE J. . JEREEN, ARTHUR B. and LEONARY
|| HavNA . FANESE B. i ,/@ALKER, NELSON R. and SADIE M{
|/RERSHBHRGER, RICHARD E.. and . /WALSH, JOHN J., JR. P

Hindividually and as representativés of all lot owners in Long Bay

" iJiEstates Section and also all other persons unknown, ckimiﬁﬁ*ﬁﬁ?“f i

\ i raght, tler,_estate,_intefest in or 1lien upon the real estate '
:ll described in the complaint herein, N

A Il(& ' < el

s

.
=3

"" ? and

3741
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|
' qTATE OF SOUTH CAROLINA ) TN THE COURT OF COMMON PLEAS

COUNTY OF HORRY y LR $23428

. GENE F. LEWIS and CARMEN F. WARD, as Co-BxXecutrices and Co-Trustees
Under the Last Will and restament of Frederick W. Lewls, Deceased;

PLAINTIFFS
‘ v.
. aAdams, * Lexoy ’ Johnston, H. Don
. Beaty, Dudley C. . Johnston, Jerry A.
1Beeble, Peter and Jean B. Jones, W. E. & Ann L, i
igell, Lloyd A., Jr. : Kadison, Mary M.’ :
ﬁBell, Robert B. Kates, Guy Sy, Jx. & Maxrjorie C.
Bernhard, Haxrxy Lide, Lanneau D.~ . o
. ||Bess, Louise L. Livingston, Roger L. & Diana S.
“Bissing, Paul G. & Johnnie ¥. - Longy Juanita C.- R
. quackWell, Wwilliam H . . Martin, Diane S.
:Branton, John A. & Ruth P. : -+ Mullinix, Ted
{Branton, Worma M. * Neely, Clyde C.& Betty Sue
. Brookshire, J. C.- . Palmer, R. A. Lo
:Bryant, Peggy Bell . perry, Phillip E. ]
. Bustle, James A. and Phyllis J.- Rankin, Doxothy S. o r
. Butler, James W. & Betty D: Rankin, O. B. R
Cannon, Marien C. ) - Ray, Allen L. .
Carson, Eleanoxr Bell . . Roberts, Gerald D.-
_Casalina Corporation Rolfe, Irene A.- . -
. Chinnes,. Lloyd S. & Patricla P. Royals, Daggett O. & Eleanor D.
Cooper, Sidney E. and Mary F. sadlexr, Betty D. ’
Craven, Malcolm H. and Mary D. Simpson, R. W., Jr. & Mary H. [
‘Curlee, Henry C. & Sue N. . gissler, Joseph'E. . H
Davis, Mary Elizabeth T. . Southern Properties COrp.: inc.
puhose, .Donald S. - Swanson, William S. & Frances T.
S pusenherry, Francis C. patarski, Louls & Peggy A. i
i Floyd, Ann Bussey : Thames, Mrs. Preston B., IIT i
Floyd, Charles D. & Carolyn A. Todd, William J. ;
L Fogle, Ruby Harrington Uppexr, Edward R. : H
b P/ Fyederick, John & Ollie H. Vereen, Arthur B. & Leona O. i
Garreil, C. D., Jr. . Walker, Nelson R. & gadie'M. [
L Gilbert, Harry M. o Walsh, John J., Jx. L
Gindexr, John W.& Betty J. Waxd, Jesse J. & Helen M. i
Godfrey, Jane J. Wood, Maylor & Jessie Mae :
Hanna, Janese B. ° zachary, Jack T. & Gertrude W. |
i Hexshberger, Richard E. & Pauline P. !
4 Hinson, Ahne McQueen : '
4,
|

‘ Holtzscheiter, Earl W. & Mary Lois M.
:;Hopper, J. 8. & Doris
. Hyman, ponald E. & Mary J.

" individually and as representatives of all lot owners in Long Bay .
Estates and also, all other persons unknown, claiming any xight,

title, estate, interest in or lien upon the real estate described
in the complaint herein: ALS0, all other persons unknown, claiming;
any rightr title, estate, interxest in or lien upon the real estate
described in the Answery counterclaim and Cross~Complaint herein-~

. after sek out, .

DEFENDANTS and, except for
) Casalina Coxporation ad Norma M.
H Branton, CROSS~DEFENDANTS.

] . —— e ——

DECREE

. | 3741

L R el b R e st CRABOROEINORUICY £ gl e iy R e b epentinava s s ey mannh st

519



N

This action by the plaintiffs above named, and the cross-

action by Casalina Corporation, being in the nature of suits to
quiet title involves two adjoining properties lying between u, S.
Bighway no. 17 and the Atlantic Ocean in Horry County, South

Carolina.

Under date of November.9, 1972 a general Ordex of
Reference was issued to the Master for Horry County who has sub-
mitted his Report dated Novembor 15, 1972, which was filed on !
iNovember 21, 1972, and according to affidavit of plaintiffs’® c:cnm~-l

usel no exceptions thereto have been filed.

In reporting his findings of fact and conclusions of law

}the Master recommended that a Decree be issued incorporating the

' i
I

Hi

jified in the report as LEWIS ESTATB.LANDS, and that a Decree also

findlngs and conclusions as to the property of plaintiffs, ident-

be issued as to the lands of the cross*complalnant casalina

JCorporation, which property was referred to in the Master's Report .

'

!as LANDS OF CASARLINA CORPORATION,

It is=, therefore, on motion of F. G. Burroughs, Attorney

| a pearing for the plaintiffs, .and on motion of John E, Willaxd, .

%Attornéy for the cross—-complainants, ORDERED that the Report of

iHonorable Winston W. Vaught, as Mastef for Horry County, dated

.November.ls, 1972, is confirmed, made the judgment of this Court, .

%and in furthexance thereof, it is ORDERED, ADJUDGED AND DECREED:

Page Three

K - gg ﬁ?,ég ji i?

1§ A he e e - SIAATIROLN
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of the area shown as YE OLDE KINGS ROAD lying w1thin Blocks 30, 32

Yheither Lots 3 nox 4 of Block 27 have been gold and that they are

. AS TO LEWIS ESTATE LANDS

FIRST: That the area shown as YE OLDE KINGS ROAD within
the ﬁoundafies of tﬂé Lewis Estate lands on the plat yecorded in
Plat Book 25 at page 22, Clerk's office for Horry County, South
Carolina, has never been opened for travel; has not been uséd for
purposes of a voad or street; has never been dedicated or accepted_
as a pdblic road or street; is not subject to any private easement
in favor of the defendants, or any of them; and that title thereto
is vested in the plaintiffs free and clear of any right, title, .
estate, ox intérest in said area by the defendants or by any othér

persons, subject only to the restriction as to use on those portions
and 34 covexed by the next portion of thsorder. 1t appeaxs that

still owned by the plaintiffs. That portion of YH OLDE KINGS ROAD
1y1ng to the northeast of Dogwood prive and abutting on tots 3 and
4 of Block 27 is not restricted. See the FOURTH sectlon of this
Decree below.. )
| 4pCOND: That Blocks 30,. 32 and 34 as shown on “Exhibit
A" and as shown on the Bellamy map recorded in Book 53 at page’
79-p are declared to be residential in character and spbjegt to
restrictions of the same type and charactex as tpose stated by the
deciaration recorded in Plat Book 25 at page 22 as being applicable
to Blocks 1~27, inclusive. ‘

In like manner the reﬁainipg portions of "old" Blocks 28
and 29 that is to say the area lylng between the rear of Blocks

24 and 25 and the southeasternmost "paved street! are subject to

i

such residential restrictions, but with rlght of rev1510n of the
lot arrangement or for comhlnafzg;“;i¥g.éguéglng portlons ék 1ots
liﬁmﬁiszigmiﬁnand 25. The restrictions uniformly used in thlS area
and the declaration recorded in 25 at 22 reserved to.qrantor the

right to change boundary lines and building iines as to any unsold

lots in any e?ent.

Tege Four

8waiy

e
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. The above areas have been indicated as "residential" and
as "residential (with right of revision)™ on the copy of the map
attached to this Decree. Another copy of the map is being signed
by me.fqrApurposes of identification and shall be recorded iﬁ a
plat book in the Office of the Clerk of Court for Horry céunty.

. THIRD: The sixty—foot PAVED STﬁEEmllyipg to the north—
west of and éhugtipg on Blocks 30, 32 and 34 and the flfty-foot
PAVED STREET lying to the southeast of said B;ocks, which gtreets
extend in a general gounthwestwardly direction from Dogweod Drive

are declared to be public streets and each has been designated

) "public street" on the copy of the attached map.

FOURTH: - The remaining lands in the portion of the Lewis
'Estate property under congideration here are free‘of any restric—
tions or plan of development‘aqd are indicated as "unrestricted"
on the attached map. :

FIFTH: DOGWOOD DRIVE as shown on the attached map is a

public street and has been §° indicated thereon.

L

emme s n2

3741
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v,

dismigsed

Report).

Page 8ix

AS TO CASALINA CORPORATION

FIRST: Casalina Corporation's cross-complaint should be

as to Leroy Adams (for the reason stated in the Master's

GECOND: Casalina Coxporation is vested of record with

title to the property described below:

: All grantor's (Greenvale Hills
Corporation's) right, title and interest
in and to the following land, as descxibed
in deed to grantor recorded in Deed Book
129, page 143:

All that certain tract, plece ox
parcel of land aituate and being in Socastee
Township, Horry County, being moxe particu-
larly described as follows:’

Beginning at a ¢oncrete monument
in theé southeastern edge of U. 8. Highway
$17 at a distance of 524 feet southwest of
the center of a xoad leading into the Long
Bay Bstates Property. and running thence
with the edge of said highway South 46°

. 28" West, 890 feet to a corner in highway

right-of-way line, thence South 43% 32' East
2460 feet, more or less, to the high watex
mark of the Atlantic Ocean, thence with the
high water mark of the Atlantic Ocean Noxth
445 41' East 996 feet to a cormer in the
high watex mark of gaid ocean, thence North
46° 2' West 43 feet, more or less, to a con-
crete monument, thence continuing North 46°

21 West 2386 feet to the point of beginning
at U. S. Highway #17.

The above described tract of land
contains 52.9 acres.

Together with all the r;ght,,title
and interest of the grantox in the strand of
the Atlantic Ocean lying in front of and

adjacent to said property and all the right, .

title and interest of the grantor to the
hereinabove mentioned highway running adja-
cent to said property, to the .center line of
said highway.

Grantor'g right, title and inter-
est being in that portion of Long pay CEstates
(as shown on map recorded in Plat Book 25, .
page 22). embraced within the above degcrip-
tion, less portions theoreof hexetofore con—

. veyed by grantor in deeds (listed at this

e ermn

point in.the description in the deed by
Greenvale Hills Coxporation to Casalina
COrporation,,each of which deeds conveyed
lots in the subdivided areas shown in Plat
Book 25, page 22) - :

37417
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And being in particulax:

n Undivided portions of 'said land
(including landings and utility. lots), plus

) The following lots shown in said
map (Plat Book 25, page 22). and in other
‘maps as indicated: .

(Various lots and blocks which
Casalina Corporation has ‘subseguently sold)

Block 19, Lots 1, 2 and 3.
Block 20, Lots 1, 2 and 3.

PLUS, all land and interests therein
acquired by grantor by aald deed recorded in
Deed Bock 129, page 143/ which may be mls-
takenly excepted therafrom above by reason

of typographical ox other erxor}

1 . PLUS,_all_qrantor‘s.rights.(includipg,_

1 - put not limited to, reversionary rights, rights
of re-entry, and rights to enforce restrictive
and other covenants and conditionsg) contained
in any conveyance heretofore made by grantor oX
otherwise applicable to such land and enforce-

~ .able by. grantor ox its successoxrs and assignst

) PLUS, ithe right and power +o make and
 execute any orrection deeds that might appear
in the future to be appropriate with respect to
any conveyance hexetofore made by grantor as

above listed;

PLUS, any and all other rights and
interests in the land so acquired by the
_grantor, the dame as if the grantee herein
(Casalina Corporation) had been the grantee
in the conveyance o the grantor-

TOGETHER with ‘all and singulaxr the
rights, mewbers, hereditadments and appuxte-
nances to the same premises belonging, or in

P - anywise incident ox appertaining thereto.

THIRD: Casalina Corporatidn's title is unaffected by the!

_:depiction on said plat of "Ye olde Kings Road," which is hereby

declared to be non-existent.

FOURTH: Blocks 19 and 20 shall be subject to the Plat

Igcok 25 page 22 restrictions, subject, however, to the right

il

| oserved in these restrictions to change building and boundary -

[
£}

flfnes. The utility lot, the boat and community landipgs,,ana that
a

fportion of the park owned by casalina Corporation are subject to

such servitudes in favoXx of cross-defendants and theixr successors

/Page Seven

7417
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imarsh, lake, and other water bodies or courses, and to land-and/ox~;

in title as exist under the laws of this state in favoxr of pur-—

I shagers of lots in platted subdivisions.

) FIFTH: Casalina Corporation has the right to devote'its
Propefty embraced on sajid plat and abutting U. S. Highway 17, to a{
deptﬂ of 350 feet eastward from the r;ght;of—way,.to any lawful i
uge, residential or commercial. A i
SIXTH: In any future sales,“gifts, or leases by Casalin%
Corporation of any of its other property embraced on said plat,_itlf
ghall restrict the same t6 residential use, single or miltiple, but
without regard to the Plat Book 25, page 22,. restrictions and with
full freedom to subdivide such other property (with rggaré to
gtreets, building lines, lot sizes, and water and sewer facilities)

as it sees fit——subject,:of course, to sovereign rights, if any, to

]
water’ use 1aws,.ordinances,.and regulations now or hereafter appli-

*séble and enforceable by, governmental authorities. /
i : #
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AS TO BOTH ACTIONS

The interests of any unkno;n claimants who are under any
legal disability have been adequately represénted by their Guardian
ad Litem and by the consenting crosg-defendants as a class whose
best interests coincide with ‘the best interests of any s.uqh unknown
dclaimants; _,the foregoing £indings and conclusions are to the best
interests of ‘such ‘pogsible claimants; .and'SI:ICh provisions should
be decreed to ba binding on them. ' '
. No costs shall be taxed by or against any of the parties

to this action.

Presiding Judge
Conway, S. C..

Decenber 4‘&1972..

Y41
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

)
) FIETEENTH JUDICIAL CIRCUIT
COUNTY OF HORRY ) CASE NUMBER: 2004-CP-26-2075
John Musick, )
)
Plaintiff, ) i
) PLAINTIFF’S RESPONSES TO
vs. ) REQUESTS FOR ADMISSIONS
_ _ )
Thomas L. Dicks and )
Robert E. Dicks, Ir., )
)
Defendant. )
D

TO: Demetrik. Koultrakos, Esquire, VAttorney for the Defendants.
1. Admit that the 2000 Order is not in the chain of title to Defendants® Property.
Response;
Admit. However, upon information and belief, Defendants had actual notice.
2. Admit that the 1972 Order is not indexed in the Defendant index to judgments at the Horry
County Clerk of Court under the_na}ne of the person(s} or entity(ies) who owned Defendants® Property
during the pendency of the lawsuit from which the 1972 Order derives. - |
Response: 7
Plaintiff does not have sufficient information in which to admitor deny such allegations at this time. .
3. Admit that the 1972 Order on page 7 states that “the remaining portions of ‘old’ Blocks2.3 a\md
20" are “subject t6 such residential restrictions, {)ut with right of revisiori of the log arrangement or for
comb;nation with abutting portions of loté in Blocks 24 and 25.
Response:
Plaintiff craves reference to the 1972 Order in its en tirety.

4. Admit that the 1972 Order does not provide that Blocks 28 and 29 cannot be subdivided.
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Response:
Plaintiff craves reference to the 1972 Order in its entirety.

5. Admit that the “general plan or restrictions” referred to in paragraph 5 of your Complaint that
you allege was recordpd i1 Plat Book 25 at Page 22 and recorded May 5, 1958, do not state that no block
 shall be subdivided. |
Response:

The allegations contained in Paragraph 5 of the Complaint are gleaned from ali provisions of the
recordings. Furfher, Defendants had actual notice of same. |

6. Admit that the plat recorded in Plat Book 25 at Page 22 shows that Block29 containé three lots. .
Response:

Admit

7. Admit that the plattecorded in Plat Book 25 at Page 22 shows thgt Block 28 contains four lots.A
Admit.

8. Admit that the plat recorded in Plat Book 25 at Page 22 shows that Biocks 28 and 29 contain

a total of seven lots.

Response:
Admit.
 wtedlo 77). (Z?mwfb
Thorhas C. Brittain
Natasha M. Hanna
HEARN, BRITTAIN & MARTIN, P.A.
4614 Oleander Drive
Myrtle Beach, SC 295717
Dated: July [4, 2004 Telephone: (843) 449-8562
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4% Y RNOW ALL, MEN BY THRSE, PRESENIS;. et

2 Riohaiedt € ATmed s 00, yeondR iTauli, P ebar P CRPOLELLS

HaKallar ' Levin’ (formariv. KNOWL EA,: nf.;ol_.".xfgﬁgfgitollar‘:‘fand_. aricn’y

i . @ovWhitaker, herolnatte ~nllediGruutornKinioonaiderntionﬁoi“OﬂeT

‘' "Hundrsd ;Forty-Five Aand ne/100 - ($145;"000300)f;’#’!)gllars ZEo"% tha:

Grantors in hand paid at “and pafora—ths-ssaLing. of -thesa pragentp!
the recaipt of -which ig heraeby

by thae Grantaes hersinafter named,

acknoviudged, «ave grantéd; bargained,  sold-and relaased, and by
thesa - presenis do grant, - bargain, omell and .xelease unto ;the
.- "following -named Grantees, to Wit sty o ) 7

and LEIGH, NWMHOKS HELIE .
e R (] . i’:!-"e‘:.?";i'. : :!--ir.--'.": R o

of"“au::vivbrnhip? and. not " as tenants in
thg-.\follo_wing. dgscg:ik_)e_d :

ThUUE T DAYID . WERSE, IR, -
cia'-joit_\t tenants with right :
qommon, thelx helrs and assiqua forevexr,.
property. * . J eyt

5

‘% AT AND SINGULAR, that ceitain plece, parcel or tr

o ac't. of
g+ land ' lying siruatae and -heing¢in :Long »Bay. Eatatesn, .
E .- - Socastas TPownahip,. Horry:: County, .

p South ' Carolina:""

:"’gontaining 2,67 acres (more or lass) as deplotad on that”
. certain survey dated July+ 2443 1997 prepared “for, Davld;
Oy Meese and Leigh A.. Measa by’ Culler:Land +Surveying Co.,.
“ Tnz: which was recorded on'."-/.‘. #‘.'F“&e',' :1997-in: tha Officey
of the Iuc for Korry County in F At Book /¥F - at-Page -
- 231, reference to which ~forming.a pazt.of,

A {s.craved aa
. § R
thesa preasuts. - ' Co ;

FLESRPR Y

e - PR t. R . ¢ R
DERLVATION: This being a ‘poxtion’of the properiy:conveyed
.to Carmen F. Wavd,- Trua’:‘.ﬁa,~"-'.lindar.'-',f‘-ha"l.Ix&B'l:"_s,Wi,ll;'i and’
Pestament of Frederick {.:Lewis; eXemplific ationof.which
has® been duly #£iled:@in ,'th'a:I:,Plr'obnta-f;é_cpur.t}":c,:l?ox;‘;’-'Horz:y
‘Countys; SC,.ln" Cabinet :) {,\Draitua:;;:_-i:};,ﬁgga}:i:g’a:{_s‘;éﬁ'.
this ‘baing aipogticon;ofsth wpiopertyice vayady,
G wnitaker i by P deed T Erouln dxiioning d

.‘y M

Ye rodorded dugust 3175199470 Ti--Daad?Boo
i recorda cf DILLY Sunty o, iartheryrthinibeing:
the -pzppexty;jcpxzvqud:-tolf,ﬁi_c}ihrﬂ!f. vy Dewls  BiE
B, Lewin, 1CaAroly L.l 14 $And: Poterys LT
fromiCarmen” F i Ward S5 {eaT A

TN o7 "-l—.‘\'.
p i MRS

532




Tbia} Ponvayanc '
cand g nditiom o

‘ngularitha hs elcs o
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9 and, the Grantorg do’s, hexeby s g 3
Grnntors’ "heirs and. pﬁ:csonul ropresentabivua %0, waxrant! nud oravar o
rdefend alliand slpgulastaald p;:aminaa unto ‘theGrant=es - am‘njainl..
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i N T 4

;;;{\ G . T Rlcha.rd o Lew:.a, Jr., by Carmen

- mléll i o . ~- s ¥, Ward.lunder, Powex: of ’\ttoz:ney,
dﬁ\ QR "'-- : < '):acorﬁed in Dead’ Book 817, .Page 330}
on 8/31/83 records of Hcrry Countyf
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forinichazd C. Lewisn, B
Garol L, ~HMcKallar:. Leviniyis
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y'l‘he tinnéacblon‘ 1-
X -arf arm’a 1r,ngth Yaal prop
price ~paid or to ;be’ paid tinad

j $145 000,00 3%

I "ﬂ"“not an - arm’s “length xaal lpropext}['
. { marcei- m." wa of the’ ropem..y- fa -5 N

o R T .}. .f\."b'r.l:gw- e
or "part:.ally exempt T from

yesSection’ l"-—24 10

o ihe above trange.utmn ia not exemph,
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L i further understand that -2 .p
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prepared BY: . .
Law Offices of ) ANy 198 AR
Dugenbury’ & Clarkson, PA
602 27th Avenhue "North . : )
Myrtle Beach, §C 29577 AELpne s o VEEDS

{843)448-T7137

Grantee's Address: t%&s li%ﬁﬂ\v«?m& W .
Wb Beach SC SASTT

STATE OF SOUTH CaROLINA ), : g
) TTELE TO REAL ESTATE

COUNTY OF HORRY )

THESR DPRESERTS, that povid W. Heaga, Jr. and
Leigh Ammons Heese, hereinafter called Grantors: in congideration
of One Hundred Seventy-Five Theusand and no/100 (6175, 000.,00)
pollarg, ko the Grantors in hand paid at and before the pealing of
these presents by Thomas L. Dicks, hereinmafter cailed Granteej the
receipk of which ig hexehy acknowledged, have granted, hazgained,
sold and released, snd by these presenta do grant, bargain, zell
and release unto the Grantee, the £ollowing described propeptia. |

KNOW ALL MEN BY

AL BND SINGULAR, that eertain plece, parcel oY tract of
Jand lying situate and being in Long Bay Estates,
gSocastee Township, Horry County, South ~arolina
containing 2.67 acres (more or lezs) ag depicted on that
certain survey dated oJuly 24, 1307 prepared fox David
Meese and Leigh A. Meese by Culler Land surveying Co.,
fnc. which was recorded on septesber 4, 2997 in the
Office of the ®.0.D. for Horry County in Plat pook 149,
at Page 232, reference to which is craved as forming a

part of these presents. Horry Co. THMS# 188-14-05-001
DERTVNTION: This helng the jdentical property conveyed te pavid 9.
Megge, Or. and Leigh Ammons Meese, by deed of Carmen F. Ward,
Trustee, Richaxd C., Lewis, Jr., Raywond H. rewis, Peter S. Lewis,
Carcl L. McRellar Levin, {(§/k/a Carol L. McRellax)and Mariom G.
whitaker, which was executed September 2, 1597 and racorded
September 4, 1997 in pead Book 1971, at Page 134, records of Hoxry

. County.

7his -conveyance is made subject to all easamenkts, rights of

way and conditions of recoxd. s % D
" srarm ) covnry ﬁ -

ERENPT YES - @ \\/

2

REED
2597 onyg

BEESE™ S%(a' -0%, ool :

& @'&;bﬁd Al

e L A
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Together wikh all & hig, hereditaments and
appurtenances -0 gald pre i idenkt oxr
appertaining,- to have and to hold all and singular the premizen
pefoxes mentioned unto the gxantees, as joint tenants with right of
‘girvivorship and not as tenantd in cowmon, their heirs aud asslgns
forever. .

and, the Graptoxs do hereby bind the Grantorg and the
Grantors' helrs and personal repxesentatives to warrant and forevexr
defend all and -singulax gald premises unto the Grantees as joint
_ tenants with right of puxvivorship and not as temants in commen,
their heirs and assigns forever, against the grantoxs and the
Grantors' heivs ahd apsigne and agaimat every persoiy whomsoevex
lawfully claiming ox to claim bhe same oT any part hereof,

WITNESS the grantors' hands and seals thig l4th day of May, 2003,

SIGKED, SERLED AND DELIVERED
SENCE OF:

M}J Hleva, Je . {I.8)

gn here} © David ¥W. Meese, Jr..

) .

L
Ledgh Ammons leage

obary sigm.he

ﬂrrﬂfv‘MV" WM;S}

STATE OF SOUTH CAROLINA ) ' ACKNOWLEDGMENT
[pursuant to d,c. Code SecticH™
COUNTY OF HORRY } . 30-5-30 ()} .

¥, Ehe undersigned Wotary Public for South Car *ina,
personally appearad befoxe me thig day and acknowledged tue due
execution of the foregoing instrument. ' - -
itnass my hand,and official ezl this 14th day of May, 2003,

D¢ {seal)
public forsgouth Carolina

4 comwission E ires:

537




DEED TO REAL RSTATE
. 314y 19 FliR: 43

- L . oee g

. [

STATE OF SQU‘I‘H CAROLINA

ot o D ;.3
COUNTY OF HORRY

KNOW ALL MEN BY THESE PRESENTS,
That 1, Thomas L. Dicks, in {he State 2%resatd for and fn cansideration of the sum of EIGHTY
SEVEN THOUSAND FIVE HUNDRED DOLLARS and 00/100 Dallars (587,500.00) to me paid
by Robe E, Dicks, Jr. and Amanda Y. Dicks, 2 N
in tho State aforesaid, (Recclpt whereof| is hercby acknowledged) have granted, argained, sold and
tofeasods 2nd by these prescats do grank, bargain, sefl and release umio the sajd Robest E. Dieks, Jr.
and Amanda ¥, Dicks, asjoist tenante with the fight of surdivorship, and not astenants in common,
their Hefrs 2nd Assigne the foiowing described property to wits e

Ses attached "Exhibit A® for lagal descriplion. . ) (-

FOGETHER with all and singular, the Rights, Memmbers, Heraditasnents and Appurtensness (o the
sqid premiscs befonging, or in anywise invident ov _appeﬁainipg.

TOHAVE AND TO HOLD all and singutar the premises before mentioned uato the said Robert E.
Dicks, Jr. and Amanda Y. Dlcks, thelr Heirs and Assigns forever.

And Idoherebybind myselfand my Heirs and Excoutors and Adminfsiralors, lo walrant and forcver

deferd alt and singuler the said premises unto \he said Robert B. Dicks, Jr. ond Amenda Y. Nicks,

thoir Heirs and Assigns, agdinsl me snd my Heirs, apd all persans whomsaeves Tawiliy cr.ming,
- or 1o ¢laim the some or any part thereol

WITNESS the execation hereol by grantor(s) this 15th day of May, In the year of eur Lod Two
Thousand Three and in the two hundred and twenty-seventh year of the Sovereignty and

Tndependenes of the United States of America.

Thomas L. Dicks

o | 538



STATE OF SOUTH CAROLINA
COUNTY OF HORRY

PERS-O)\'ALLY appeared before te the undersigned witness who afier being duly swom
gays that (3)he saw the within named grantor(g) execute the foregoing tnstrument and that (Z)howith
sheother signed witnass witnessed (he exceution thercok

SWORN 1o before me this
2

. otary/Publie for SC
) , - - . My Chmmission Explreg:

- (SBAL)

539



BXHIRITA?

ALL AND SINGULAR, thateorteln picoa, paeeol ortractof famd Tying situate and beingin Long Bay
Estates, Sovaxion Tawnshlp, Hotry County, South Carolina consisiing of Lots 1,2 & 3 es shown bp
that eestoln survey deted Aprit 25, 2003 propated for Thomat L. Picks and Robest B, Dicks, Jr. by
Robert L. Beltamy & Assocletes, Ine, ent 1eA"Repubdivislon ol Blocks 28 &29 atLongBayEstales
Sncantes Townthip, horry Counly, Sonth Carofing. Sold plat wasvecordedon May___,2003;inthe
OMies of (ha Regleler of Deeds fot Horry County In Plal Book . at-Page , reference 0

—"

-ahich iz incorporated korcin and mede 8 pust hereol by reference,

"This canveyance fs modo subjest to oYt easement, ights ol wey and conditions of record,

Being the samp landa and premisca sk were conveyed ta Gramtor by Deed from David W. Meese, Jr.
and Le{gh Ammons Meeze dited May 13,2003 and recorded in Deed Books -~ atpage
of the public resnrds of Hotry County. South Cayolinn.

T™S: .

o N 0 o, 071
s - (94:1%08-00!
Cley Bk R al

/a4 "’f
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STATR OF SOUTH CAROLINA . :
COUNTY OF HORRY AFFIDAVIT

PERSONALLY appeured before me the undersipried, who befng duly sworﬁ, deposes and cays:

1. Property located at Lots 1, 2 & 3 Blocks 28 & 29, Long Bay Estates,, bearing HORRY
County Tax Mep Number wig transferved by Thomas L.Dicks, to Robert B,
Dicks, Jr. and Amanda Y. Dicks, 0% 05/15/03. -

The lr_ansacl'xon was (Cheek One):

XX an arm's length ceal property transactiop and the salesprice paid orto be paid in moncy.
ovmoney's worth was $87,500.00 .

* ot an orit's {ength real property tennsnction and the fait market value of the property is
. 50.00 . ‘ .

The above transaction is exerapl. or pariially exempt, from the recording feeas get forthin 8.C. Code
Ann. Section 12-24-10 ct.5cq. beeause the doed is N/A.

A required by Code Scction 12:24+70, [state (har[ am a responsible person who was cof c,cléd
“with the transaction as grantee. : '

1 further understand that a pepson required Lo farmish thie affidavit who wilfully. fumishes 2 false
frandulent affidavit is guilty ol a misdemeanor end;; jpony conviction, must be-fined not mgze;ihan
one thousand dollars ot imprisoned not more (hatvdne year, of both. - e

- % F7 T o S

. , R?Zc;fi.—l)icks.h. . S&// .
Amanda Y- Dicks \j '

SWORN fa before me this 15th

NOTARY PUBLIC for =y
My Commission Bxp!rcs:;% 174 "‘@S\
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SURVEY MAP
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| T
BLOCK 25
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FLOOD ZONE AE (EL 74)
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W.0. NO. 130zt

T \PROMCTSNI30- 1\owo\1130-1.dwg  05/06/2003 04:42:02 P DT+

ROBERT .L. BELLAMY & ASSOCIATES, INC.

CONSULTING ENGINEERS, PLANNERS & SURVEX(
4705 OLEANDER DRIVE

MYRTLE BEAGH, SOUTH CAROLINA 20577
PHONE, (603)-44p—5433

ORS

RESUBDIVISICN OF BLOCKS 28 & 29,
AT LONG BAY ESTATES

SOCASTEE TOWNSHIP, HORRY COUNTY, SOUTH CARQLINA
PREPARED FOR: THOMAS L. DICKS & ROBERT E. DICKS, JR.toam
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SEP. 30. 20058 2:9MPSECHICAT™="" , .06 1 23

. , © OWNERS FORM
. FICOR TITLE INSURANCE COMPANY
. ' 1704 Muln Biveet, st Fioor, Columbia, EC 25201
SCHEDULE A
O¥EICE FILE NUMBER: P7.82%
POLICY RUMBER: - 41 5013 097 0000R24L
DATE OF POLIOY: Septesber 4, 1087, at L1d3 nm.

AMOTNT OF INSURANCE: $146,000 °

i Narwe of Inuured:
I pavid W. Heepe, Jx. aod reigh Htmohs Megka )
'B:l The estate or interest fn the land whick is covered by this Poliey bs
Pee Himple ‘
3. Tileto the estate or Inforest fn he Jand i yested in the insured.

4. - The land herein dscribed I encumbered by tha following wmortgage ov tmst Zeed, and
sasignentss - . ) .

Mortgade frem David §. Maege, I aod r.eigh Amrong Meela to Cermen F.
Waxd, Trustee, etal, dated Faptember 3, 1897, in the oplginal principal
amount ¢E $95,000, yecoxded oR septepier 4, 1997, at 11343 aam. in
Hoxtgnge Book 2197 ot Page §86, EoKLy Couaty recordd.

| NEE-AND-DENGS

8. Fhe fand reforrad 1o in this Polley 3s dageribed ag follows:

P pr e

SO 8 Y-t v el 3 TN
wituate znd helng in Long Bay Eatatey, Gosantaa fownshlp, Horry
counpty, Fouth tavalina dontediving 2.67 adtes (RS oF exd} as
depinted on that gortain shxvey dated July 24, 1997 prepared fox
pavid Noope and Falgh B. Heawe hy cudlex Tand Sunveying Co., Ind.
which waa recorded on Jeptusber 4, 1897 {0 tha office of the RUc for
gorry county in Plat Bock 143, et Paye 232, raferopte To uhich is
aravad am Forming » part of thexe presenva.
aHgd 106-14-05~001 :

wﬁ“/

SCHEDULY & | | ©©£@V

. Owmers Formn ‘
{Rev 1/89) Thle Policy valid only it Schedule B is attached,

561



[S

SEP. 30 2005% 2: 39PN=CHICAGD
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OWRERS FORM
TICOR TITLE INSURANCE COMPANY
SCHEDULE B

Paliny Nurmber: 41 9033 097 680002X1

EXCEPTIONS FROM COVERAGE

This policy dees not agure agalnet Yoss or damage {and the Compruy Will not pay castd, attoraeys’
feas or sxprnses) which arise by season oft .

Gensoral Exaeptions:

Nona

Speciol Exceptions:

1))

b}

Toxasand usghesmMems for the year 4997 and all subsequent yeas, which ara a lien, bur sra
ot yer dua snd payable. -

shn deeds in the ehaln of title to the pXopexty dugoxibed in Schedule A
Horaof contain no red intiivo gavenapis . Necdy purng Andg +0 gpnvgy gthe
lots within the dubdivialet OF uhich the abova degexibed pruptLty 48 &
poxt, however, do contaih xegtrictive covenants. this policy i bragd
upon ¢xamination of title to the propocty hexeln jdeptifiad, and affordos
no*imu:amo A% to the pompibla effect of yaptrictions which may, o ::y .
no he _ADD saabliea O h hg _ganexy miag of dave, p » V.1

.

d)

- e}

aubdivinion.
sy foot (107) pa¥el @ gasunent traversing the pubjact, prope ay

depitted on Ehe Cullaw Land stxvey Cn., Xnc. pukvey xe evdad tq TEem ¥

of fchodule A. i ‘

rha mextgage refexyed to in Ttem 4 of Scheduls A

Yo insucance is afforded Bp to the exsou amount of acrenge containad in
tha property dagoribed bexaix.

W

Counteraigned

i, ﬂ-f}—%ﬂb

Amhoiized Signntory

Echodola B of this Palicy consbts of T pagelsk

SEBEQULE B
Qwrer’s Form
{Rev. 1/89)
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+

STATE OF SOQUTH CARu.INA ) SELLERQ AFFIDAVIT
COUNTY OF HORRY : ) AND INDEMNITY

PERSONALLY appeared before me, the undersigned Sellers, who
being duly swoxn, depose and say on oath that the following
described property is owned by Sellers to wit: Toong Bay Estates
(2.67 acxe tract) TMS $186-14~05-001.

. TEAL there is no outstanding lndebtedness for equipment,
appliances oxr othex fixtures attached to said property.

THAT the lines and corners of said property axe clearly marked
and there are no disputesuconcerning the locatlon of the lines and
corners- : .

THAT there are no pending atate ox federal sguits or
proceedings {including but not limited to Divorce), noxr are there
any judgements'(including but not limited to Divorce), bankruptcies
or executlons against Sellexs in any jurisdiction in the United
gtates nor is the apove dezcribed property subject to any liens ox
enrumbrances whatsoever-

THAT there are no outstanding bills incurred for labox and-
matarials used in making lmprovements or repalrs on sald propexrty,
or for service of architects, suxveyors, oX engineers incurred in
connection therewith for improvements br repairs made on the above

. deacribed property during the three months immediately preceding
i, the date of closing- ‘ '

THAT there axe no tenancies, leases, OX other occupancieg upon
+ha above described property;

FHAT SEDLERS know ol have no reason ‘to know of any
enviropmental 1iabilities oxr hazardous waste 1iabilities affecting
+the Propexrtyrs '

THAT SELLERS have received no notice from any public
authority, requiring any condemnation, improvement, alteration or
change to be made in or about sald Property;

FURTHER, Sellers agree to indemnify and hold the Purchaser of
thae above described property, Dusenbury, Hendrix & Little and TICOR.
harmleas from all claims, demands, costs, including reagonable
attorney’s fees and couvxrt costs (also including reasonable
attorney’s fees and court woats incurred enforcing this indemnity)
which Purchasex, pusenbury, Hendrix & Tittle and TICOR might
gustain or incux resulting £rom any inaccuracy in the above
represgentations or from any claimant oX lienholder whatsoevelX.

SWORN TO BEFORE ME THIS ~ SELLERS:
) (Carmen F. Ward, Marilon G.
QL.day of September, 1997- © . Whitaker, Richard C. Lewis,
R Jr., Raymond H. Lewis, Carol L.
{LS) McKellar Lievin, Petexr g. Lewis)
T\T—o‘tary P\lbli.c for Naw MexiCO. %W tﬁ, L\),.a/\_,o\ﬁ fAM/D:..(,
My Commilssion Explres: 4 - o205 I ST SN A SR ST

BY: S

&0t
thimen F. Ward, Trustee and
 Attoxrney~In-Fact for Sellers
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Page 1
STATE OF SOUTH CAROLINA ,
‘ SS:
COUNTY -OF HORRY

JOHN MUSICK,
Plaintiff,

- -vs— - T Case Number
' ' 2004-CP-26-2075
THOMAS L. DICKS and ROBERT E. DICKS, :
JR., -

Defendants.

Transcript of Proceedings had before the
Honorable Cynthia Howe, Master—Inquuity, taken by Rita
Rodriguez, at the Conway County‘Courthouse, 1301 Second
Avenue, Conway, South Carolina, on Wednesday, the 13th

day-of April, 2011, commencing at 9:50 a.m. -

Job No. CS315166

800-567-8658

Veritext Corporate Services

564

973-410-4040



10
11
12
13
14
15
16
17

18

19

20

21

22
23
24
25

APPEARANCE S:

ON BEHALF OF THE PLATINTIFF:

THOMAS C. BRITTAIN, ESQ.

Brittain Law Firm

4614 Oleander Drive
Myrtle Beach( South Carolina 29577

ON BEHALF OF THE DEFENDANTS:

DEMETRI K. KOUTRAKOS, ESQ.
Callison, Tighe & Robinson, LLC.
1812 Lincoln Street {29201)
P.O. Box 1390 (29202)

Columbia, South Carqliﬁa

Page 2

800-567-8658
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TNDEX OF EXAMINATION
Examinatibn by
INDEX OF EXHIBITSV
Defendants' Exhibit

13- Enlarged map of Long Bay Estates

Page 3

Marked

subdivision.

Page

4

Veritext Corporate Services
800-567-8658
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Page 4

(Thereupon, Defendant‘s Exhibit
Number 13 was marked)

THE COURT: Please be seated. Thank
you so much. - I apologize again.

MR. BRITTAIN: You're the Judge.

. THE COURT: Jusf as I was getting ready
to-walk out, I had three people show up with
deeds. So it was either sign them then orvhave
people come in here énd sign them in here.

| Anyway, I apologize.~

Mr. Brittain.

MR. BRITTAIN: Your Honor, I have the
burden so I think I should go last. Mr.
Koutrakos kept sa?ing T have the burdeﬁ. So I
can open and close or I could juét close, either
one. -

THE COURT: However way you want to .do
it. |

MR. KOUTRAKOS: I think he has the

burden and he should go first.

MR. BRITTAIN: No, the burden goes

_last.

MR. KOUTRAKOS: Okay. I just have one

- 800-567-8658

Veritext Corporate Services
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973-410-4040



10

11
12
13

14
15
16
17
18
19
20
21
22
23
24
25

Page 5

administrative matter.

This plat, this is the lérge plat. You
have the small version. This is the 1955 plat.
I've talked td Tommy about this. We are going to
introduce this as Defendant's Exhibit 13 into
evidence. TI'1l fold it off this board and give
it to the court reporter.

MR. BRITTAIN: We've agreed on all of
the exhibits. They are all .in evidence. If we
didn't formally move them in, they're in.

MR. KOUTRAKOS:- Except the proffered
ones. . A

. MR. BRITTAIN: The proffered ones are
in as proffered, right. ‘

" THE COURT:>\A11 right. Very good.

MR. KOUTRAKOS: May it please the
Court, yopr‘Honori As Mr. Brittain said, he's
fight, the-plaintiff has the burden of proof in
this case. And the burden is to show that some \
covenants apply to my client's ﬁroperty. And the
standard:is they have to apply by either their
expressed terms or unmistakable implication.

So, for the plaintiff to win in this case,
the Court has to find that whatever restrictions

the plaintiffs say apply to the property, that

Veritext Corporate Services

800-567-8658 ‘ 973-410-4040
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because the way you would view restrictions on

Page 6

they have to be shown expressly or by
unmistakable implication. That's the standard.
I strongly do not believe that the plaintiff can
meet that burden.

As the Court kno&s, covenants are strictly
construed against limitations of the free use of
property. Thét's the standard setlforth by the
Appellate Court. |

This case involves these plats of record.
You have seen some plats that afe not of record
that have been introduced. I would ask that the

Court ignore the plats that are not of record

thé public records is you have to look up the-
public records and you havé to go to a surveyor's
office to -find whatever that is, a draft Qf a
map, who knows what it is, to detefmine.what a
Restrictive Covenant means.

Now, as you heard yesferday, there is the
1955 plat. And ail'parties have admitted that
the 1955 plat shows Blocks 20 and 29 as seven
lots. The Court of Appeals found the Request- For
Admission in the récord and it clearly shows the
property is seven lots. |

The 1972 Order has this map attached to it.

Veritext Corporate Services

800-567-8658 | . 973-410-4040
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Page 7

And here is something interesting about this map.
A lot has been made as to what this map says and

what this map doesn't say. We will argue that

_this map shows our property, the property in

question,‘as containing seven lots. The Court of
Appeals found that this map shows seven lots on
my client's property. ‘

And it's important to know that it says
it's:a comparative locations map of property.
And what it means by that-is, what the surveyor
did, he took various surveys that were of record
and, for lack of a better word, he overlaid them
on top of each other. And in order to show where
the different -- to show hew the different plats
were referred to, he had some plaﬁs fhat wefe
shown ae‘straight lines, and it says it right

here, Lots 30, 32 and 34 shown by solid lines.

And then he says Blocks 28 through 33 as shown,

Plat Book 25 of Page 22, the 1955 map,
represented by dotted lines.

So that's how he referfed,'that's how he
was able to put both maps‘on this cemparative

location map on this one exhibit to the Order so

‘people could know where the information came

from.

Veritext Corporate Services

N

800-567-8658 973-410-4040
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Page 8

So our position is that when this map was

‘recorded, I mean when this map was put as part of

the Order, parts of,Blocks 20 and 29 were clearly
cut off but they never did away with the. lots.

If you look .at the 1972 Order, the 1972
Order says nothing about doind away with any lots
on the property. In fact, in paragraph three of

the Order it says, it specifically refers to’

_ Blocks .28 and 29. This is Page 4 of the Order,

paragraph‘three. I think I have it here.

It says, "ALlL property on the Lewis Estate
lands' side of the common boundary line is shown
on_the.maplrecbrded iﬁ Plat Boék 25 at Page 22 as

being divided into lots and blocks, including

. 4
additional Blocks numbered 28, 29, 30, 31, 32 and

33 thereon, which are shown within that portion
of the plaintiffs' land area described on the
first page of this report."

So, the Order acknowledges that Blocks 20
and 29 do in fact have lots.

| In fact, interestingly, there is othér

property that was involved in this litigation .
called the Casalina Corporation properﬁy. And it
says, "On the Casalina Corporation side of the

common boundary this is not the case, only a

: Veritext Corporate Services
800-567-8658 ‘ . T 973-410-4040

571



10
11
12
13
14
15

16

17

18

19

20
21
22
23
24

25

Page 9

portion of that property being shown as
subdivided into lots and blocks, the rest of it
being undeveloped according to the map."

So if you read the Order, you would come to

the conclusion and, of course, the Order is what

we have to. go by because the Order is what
plaintiffs say encumbers their property. And if
you look at this Order, it shows Blocks 20 and 29
as being divided into lots. The Court was
clearly able to distinguish between what was
subdivided into lots and what wasn't. it'found
Blocks 20 and 29 fo be lots.

Another point I want to go through, there
is a lot of mention made of why the Complaint was
filed in the first place, that the intent ofAthe
plaintiff.in that case was to have\thesé
restrictions somehow appiied to the property.

And I don't thiﬂk that was the case. I think
when the Complaint was filed it was a Complaint
cbmplying title.

| And, in fact, there was a dispute and the
Court decided the dispute. The dispute is
whether the aefendanté iﬁ that case argued'thét
the restrictions applied to everything shown on

the plat even théugh it said that, even though

800-567-8658

Veritext Corporate Services

572

973-410-4040



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Page 10

the restrictions said only Blocks 1 thrdugh 27.

and on Page 6, Paragraph 2, it says, "Such
declaration negates an implicit extension of the
restrictions or protective covenants outside of
the specified blocks, and although defendants
have alleged representations in sales of
property, and have relied on the ';esidential
subdivision' legend on the map, no proof of these
allegations was offered and so-I had find and
hold tﬁat the portioﬁ of the plaintiffs' property
with>which their actign concerns itself is not
subjeét.to any réstrictions or protective
covenants beyond Block 27."

So there was a\@ispute in that case and the
Couit decided that diépute. Of course, later
there~ﬁas an agreemént of the partieé and that is
the crux of the issue in this case. What does
this language mean? What does this language mean
right here? "In like manner, the remaining
portions of 'old"Blocks 28 and 29." That .
language, you heaﬁd a lof said about that.

First of all, it refers to the-areavlying
between the rear of Blocks 24 and 25. Excuse me.
Lét me back up.

"Tn like manner, the remaining portions of

800-567-8658

Veritext Corporate Services
: 973-410-4040
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Page 11

"bld" Blocks 28 and 29." That one clause would
indicate that the blocks were not done away with.
They're still there. They haven't gone away.

It says, "are subject to such residential
restrictions, but with right of revision of the
lot arrangement or for combination with abutting
portions of lots in Blocks 24 and 25."

. By the use of the word "lot arrangement,"
it preéupposes that there are lots there to begin
with.

It also says, "or for combination with

N
abutting portions of lots in Blocks 24 and 25."

The argument ié that fhis 1972 Order
modified the restrictions attached to this plan.
The Court said, Hey, per agreement of the partieé
ongoing, the Court is going to find that these i
restrictions apply to-Blocks 28 and 29. Bﬁt,-and
the word "but" is important because it's an
exceptidn to the restricfions, "put with right of

"revision of the lot'a;rangement or for
combination with abutting portions of lots in
Blocks 24 and 25." This is a right that was

~given in the Order. A right that was given that
was not limited to anybody.

Now, the next paragraph, Mr. Brittain I'm

: . © Veritext Corporate Services
800-567-8658 ’ 973-410-4040
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Page 12

sure will argﬁe, that "the restrictions uniformly
used in this area and the declafation recorded in
25 and 22 reserve to granfor the right to change
boundary linee and building lines as to any
unsold lots in any event."

What does that mean? Quite frankly, I
don't know. I think it's surplusage. It's
there. Why is 1t in fhere? Is it saying that
the resﬁrictions attached to this map, well, it's
paraphrasing what the restrictiohs attached to
the map said. And if the Court wanted the
restrictions to apply, in the same manner as
they're written attachment to the plat, why did
it include that 1anguageé

Perhaps it ihcluded that language to say,
Hey, I think this agreement is fair because you
guys bought this property at one point in time
and when you bought it it showed Blocks 28 and 29
as containing lots and you have a right to
believe that there would be r631dent1al lots
there instead of this large acreage. And, so,
when fou bought that property it's fair that
there were seven lots and it's fair now that
there could continue to be seven lots. So

you're not prejudiced by it. Perhaps that's why

‘Veritext Corporate Services

800-567-8658 V 973—410;4040
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Page 13

. they included that in there. I don't Know.

But it's clear that the right of revision
was not limited to‘énybody. It was not limited
to the plaintiff. It runs with the land.

I have cited, your Honor, in my pretrial
brief, the case of Newbury Electric. And in that
case the Court said there was a right in the
chain of title to ﬁave a power company movelsome
power lines. And the Court found thét that right
or that benefit ran with the chéin of title.

The_same kind of thing that we have here.
This right would run with the land and it's
something that my client posSesses.

Now,'if we have -to look at unrecorded
plats, if we have to lock at what Carmen Ward did
iﬁ another case that doesn't affect. this
pererfy, if we have to cobble tdgether, like tﬁe

plaintiffs tried to do, information to try to

‘figure out what the plaintiff intended in that

case, then I would-argue.that this land would be.
ambiguous.

My first argument is crystal clear.  This
right runs with the land. It's something that
the people in the chain of title relied upon,

lawyers relied upon, and this Order would have to

800-567-8658

Veritext Corporate Services
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Page 14

be considered.
But, if you have to cobble together all

this information to figure out what the language

“'means, then the language is ambiguous. There is

doubt as to the lénguage and that language would

“have to be construed in the light most favorable

to the free use of property.

And your Honor is familiar with the cases.

.We have cited them in.our pretrial brief.

Ambiguities are strictly construed against
parties seeking to enforce covenants. If the
language at issue could be construed more thén
one way, the Court must construe it in my
clients' favor. B ‘ )

Now, let's talk about what happened. When ¢
Carmen Ward sold the property to my clients, she
soldvit by reference to this map which is in
evidence, and it's called Original Survey of 2.67
acres. So Mr. Culler, who ﬁrepared the survey,
perhaps tho;ght this property had never been
surveyed before. It looks to me to be a
boundary survey. It doesn't reference that it's
a lot, that it's one lot that's been identified,
it doesn't say that the property is only being

sold as one lot. The deed to the Wards, from

Veritext Corporate Services

800-567-8658 973-410-4040
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Page 15

the Wards, from Miss Ward to the Meeses, doesn't
iestrict it to only being one lot.

There is nothing -~ if Miss‘Ward wanted to
sell it-as éne lot, she éoﬁld have. Shé éould
have put something in the deed that said this
property could only bé used as.one lot. That
could have easily been done. That wasn't done. .

Another thing interesting, of course, is
that this plat is not made out to Carmen Ward..

It's made out to David and Leigh Meese. Mr. And

Mrs. Meese had the right to revise the lot

arrangement. They're the ones who did the
subdividing. Is that proper? I don't know. I
think the right runs with the land.

In any event, the restrictions do not
provide for any right of combination.' If there
were seven iots there, there is ﬁo right to
combine the lots.  There is a right ~- of
course; the restrictions attached to the plat say
nothing about cOmbinatibn, you cannot subdivide.

And the grantor, again, who is the grantor?
T don't know. It's an undefined term. No one

knows who the grantor is. On the four corners of

“this“document, I don't know who the grantor is.

In the 1972 Order, it paraphrases the

800-567-8658

Veritext Corporate Services
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Page 16

language of the 1955 Covenants énd it éays
grantor. -~ What does that mean? Undefined term.
We don't kndw whaf that means.

But, in any event, going back to my point,
aé to any unsold lots; the grantors reserve the

right to change the boundary lines and building

lines thereof. So they can change the boundary

lines of unsold lots. It doesn't mean to do away
with the lots. It can change the building lines
of lots. To me, that means setbacks. That

means setbacks. As to construction, setbacks is
whére the building can be put on a particular
lot. Those are the two righfs the grantor,
whoever thaf was, had a right to do. 'Iﬁ did not
have a right to combiné the lots.

So to the extent Carmen Ward exercised her

‘right of revision, which, by .the way, even if she

did, would still run with the land, but even if
she exercised her right of revision tb make'the
property one lot, that's a void act. That act
can't be done. It's not authorized by the 1972
Order. It's not authorized by the restrictions
attached to the 1955 plat. It did away, the
argﬁment is, it did‘away with lots when they ﬁad

no authority to do so. The authority was to

800-567-8658
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Page 17

change right of revision of the lot arrangemént.
To.change the Way‘the lots were arranged.

.And if you look at the word arrange, you
are changing the order in which things are
placed. When we réarrange these two'pads here,
I'm moving them,aroﬁnd but they still exist; If

I take them away I'm not rearranging them/ I'm

taking something away. It's kind of elementary,

your Honor; but we have to somehow figure,out how
this ianguage should be interpreted. 2And if T'm
throwing out definitibps, it's because T want to
provide the Court assistance on how we should
interpret this.

My point, your Honor, is that Carmen Ward
or anybody had no right to do away with these
lots. | -

The 1972 Order, the purpose of it and the
purpose of the 1955 plat was to show that this
was a residential subdivision. People bought
lots relying on this plat. The '72 Order made

N

the covenants apply as provides by the '72 Order

to Blocks 22 and 29. 'To'say that ‘the intent wasl

for Carmen Ward to-do anything that she wanted,
there is some testimony Carmen Ward could have

done anything. For example, in the DeCiero case,
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a case that doesn't affect this property, it's

not in the chain of title of this property,

‘Carmen Ward sold property to the Long Bay

Propefties, the Ammons entity. And in that deed,
She'bésically gave them the right by changing the
restrictions to say this property could be /
subdivided. Of course, which would be in
violation of no lot shall be subdivided.

And . litigation was filed over that and said
that she didn't have that right. She didn't have
the right to combine the lots either and that's‘
what was attempted to be done. So we think
that's a void act.

Also, I want the Court to take notice of
the Horry County Land Development Regulations
which talk about combination of lots. And it
says when you.combine lots you have got to show
the old lots on the subdivision sur&ey and show
them on a survey and show which lots have been’
taken away.

For example, when you look at the survey
that my clients had prepared by Mr. Bellamy in
2003, you will see thét it shows property lines
to be abandoned; presumably because that is

what's required by theé code. TIn the Meese plat,

Veritext Corporate Services
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that was never done. No lots were abandoned. It
didn't comply with the zoning regulation.
So I would like to ask the Court to take

judicial notice of Horry County Land Regulation

4.6 regarding combination of lots. If T could

hand it up tQ the Court. . That's the only copy I
have, I'm sorry (handing).

And the question becomes is Carmen Ward
really‘the.grantor? I'm not gquite sure she is
the grantor. And I would érgue that she wasn't
the grantof.

If you look at the language of the 1972

- Order, paragraph two, it says, "The lands

developed by the plaintiffs and their
predecéssors%in—title." And there was a deed
that was introduced into evidence which was a
deed conveyinglproperty. There was a Nursery
Realty Corporatién conveying propefty from‘Mr.
Lewis and somehow-it’Wound up in Carmen Ward's
name as trustee. So we would argue that Carmen
Ward is not the grantor, whatever that means, to
begin with.

There were arguments made yesterday about
what the Complaint said in the 1972 case. I

think T already mentioned this but I think when a
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lawyer or anybody looking at the chain éf title,
it's not what the parties allege, it's what the
Court rules. And I don't think any deference
should be paid to what the plaintiff alleged when
the final determination of the Court is contained
actually within the final Order‘issued.

" Also, I want to>talk about, your Honor, the

Shelter Rule. You heard testimony yesterday

f;om‘Jay Dusenbury. Jay Dusenbury represented
the Meeses. He was crystal clear that he didn't.
have ény notice. His job was to check title. He
checked fitlef Everybody, I think, who checked
title, with the exception of Mr. DeCiero, did not
find the 1972 Order.

David Meese testified very clearly that
both he énd his wife had/no knowledge. He
testified that he had no knowledge of the 1972
Order, no knoﬁledge of any restrictions.

Leigh Meese was not as clear; She
testified that she could not come into court énd‘
say that she had notice of the 1972 Order at the
time she purchased the property. .Now, she did
also testify that she did have noticé at some‘-
point but she couldn't recall exactly whén. 1

think the reasonable inference to be made is that
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she did not have notice.

The 1972 Order came to light in the DeCiero
litigation. That was filed in'l998. Our closing
took place in 1997. Her husband didn't know.
Her husband says she didn't know! Thg closing
éttbrney didn't know. So I think the reasonable-
inference is she didn't know.- I think the Court
can make thatvreasonable'inference.

*In any event, clearly David Meese is.a bona
fide purchaser for vaiue.' Our argument is we
bought from two bona fide purchaseré>for value.

In the event the Court finds that Leigh Meese is

. not one, we certainly bought from one bona fide

. purchaser for value and that is David Meese..

So what doés that mean? Think about it in
the context of if T buy a piece of property with
a tenant in common. We both have an undivided
half interé$t in the property. I héve some
notice of, say, monetary judgment on the property
and thg_cotenant doesn't, about to be Cotenaﬁt
doesn't. We buy the property and there is
judgements out there. |

T think the fair thing to say is .that the
cotenant, post cotenant,‘who is now cdtenant, who

knew about this issue would be subject to that

800-567-8658

Veritext Corporate Services

584 ' e

973-410-4040



10
11
12
13
14
15
16
17
l8
19
20
21
22
23
24

25

Page 22

judgement, and the cotenant wouldn't be. That's

the fair thing to do. Because the cotenant who

-didn't have any knowledge bought the property

without knowledge and his undivided half interest
should be protected.

- Taking that concept and trying to put it in
this case is difficult because wé are talkingl
about expectations of buyers. We have an
expectation of a buyer who is going to buy the

property and has no notice of any restrictions.

~You can't say the restrictions apply to an

" undivided half interest because the restrictions

would apply to the whole.

So I think if the Court looks at the clear
testimony of Mr. Dusenbury, the clear testimony
of Mr. Meese, somewhaf clear, in some aspects,
testimony of Leigh Meese, that she couldn't
testiﬁy that she had notice at the time she

purchased the property of the restrictions .of the

'72 Order, I think the conclusion should be that

they';e all bona fide purchasers for value.

And we can step into their -shoes under the
Shelter Rule, as the Court of Appeals recognized,
"we," meaning my clients, can step into the shoes

of David and Leigh Meese.
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You heard a lot of‘testimony yesterday
apout what David Meese or Leigh Meese or Jay
Dusenbury knew in 2000, 1999, 2001, 2002, 2003.
That's irrelevant to the analysis. The relevant
time period is when they purchased the property
in 1997. That doctrine was recognized by the
Court of Appeals, it was recognized by other
cases the Court of Appeals relied upon. And, so,
we believe/ under the Shelter Rule, that our.
clients, my clients, are bona fide purchasers for
value who owned the property free and clear of
the restrictions.

If I could have a moment with my client,
your Honor.  |

Your Honor,'qné point is perhaps YQu could
get a dozen lawyers or 50 iawyers and 50 judges
to look at the language of the 1972 Order‘and
perhaps you wiil get a differgnqe of Qpiﬁion.
You will have some judges and some lawyers saying
it's one thing and other judges. and lawyers
saying it's another. That is evidence, your
Bonor, that that language is absolutely
ambiguous. And our alternative argument is that
it is ambiguous. Who knows what it means.

When you have to piece together all this
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off record informétion to try to figure out what
it means, that means that that language by its
very nature is ambiguous. If it's ambiguous,
it's not there by plain and unmistakable terms
and it should be construed in the light most'
favorable to the free use of the propérty.

I'1l be more than happy té answer any
questions that you have later on. Thank yéu.

- MR.,BRITTAIN: ‘May it please the Court.

THE COURT: Certainly.

MR. BRITTAIN: Your Hoﬁor, I think
several things have happened in connection with
the presentation of evidence that have changed
the nature of the case. I have been kind of
surprised_by’thé way‘they'tufned out.

I don't think it matters any md;e that the
172 Order wasn't in the chain of title. We
'éertainly conceded thét in the beginning of this
casevand'it‘is true.

Nét only do we have now from the testimony
of Mr. Mumférd.that Mr. Dicks had the '72 Ordér,
he had it. The lawyer had the '72 Order. So
what difference does it make whether it was in
the chain of title or not? Because the lawyer

handling the case had the Order before this title
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was written based on Mr. Dicks' testimony and Mr.
Mumford's testimony.

So the original finding that the '72 Order
was not in the chain of title no longer has any
significance for this case. And we get'that from
Mr. Dicks' teétimony, which the Court of Appeals
never had, and Mr. Mumford's testimony. He héd
in his hands the '72 Order.

Now, one of the linchpins for the reverse
and remand in this case was the fact that it Was
not in the chain of title. But what the‘Court of
Appeéls never knew was the lawyer had it anyway.
So let's take a lobk at the '72 Order.

And I agree with one thing thaf Mr.
Koutrakos said, lawyérs can stand up heré and
argue all day long and 12 Qf them argue different
things. |

Let's go'to.the Common senée approach to
the 172 Order which we brought yoﬁ as much
evidence as we could, both of us. Let's read the
portions of the Complaint that matter. This
Court is very involved in real estate and knows
how these thipgs happeh. |

Mr. Mumford admitted the '72 Order made

those restrictions applicable to the property
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that the Dicks purchased. No guestion about it.
And he had it.
So let's go take a look at those

restrictions. Those restrictions limit the

. subdivision of lots wilithout question. And

they}re made applicable by the '72 Order.

That's why it was such a big deal that it wasn't
in the chain of title. But guess what? He had
it. In fact, that's efen better than it being
in the chain of title because a person couldn't
miss it in the chain of title. Buf we know for a
facf he had it and read it.

We also know that part of the 1iti§ation
surrounding the '72 Order was that map was
inadvertent and improper. That's before the
Court. That's evidence in this courtroom without
objectioﬁ. That map has been disputed. And
their lawyer said it didn't make any sense
because those dotted lines would create lots thép
couldn't be lots. They were at beét‘proposals.

Now, not only do we have all these legal
arguments, let's take a look at what actually
happened. The property was sold as one lot by
Carmen Ward. The property was sold as one lot by

the Meeses. And one survey was given to Mr.
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Dicks as he purchased the property from the
MMeeses.' He didn't get any of this stuff

{indicating). He had to go find that with his

- digging.

Now, he got a survey attachedvto the |
Meeses' deed that had it as one lot. He was
going to build a house and live there on one lot.
He paid $175,000 for the piece of property. As
Mr. Robert Dicks says, real estate was good at
the time. The Meeses paid 145,000‘for if. Now,
come Oon. Who is kidding who? He's turned the
lots‘into $25,000 a piece. Let's don't kid each
other. The o?erative document here is the deed
he got with the survey on it whiéh showed one
lot, which is what the Meeses had.

B But let's talk ébout inférences from what
she testified to. We keep taiking 2000, 2000,
2000. Mr.. Koutrakos is right on pdint. wait‘a
minute, Fhe lawsuit; the DeCiero‘iawsuit was
filed in 1998. Now that gets pretty close to.
1997. And you know how lawsuits are. Wé are
talking reasonable inferences. .There is usually
a lot of hobﬁobbing and conversation, talk is
going on before we end up in a lawsuit. That's

why Leigh Meese got up here and told the truth.
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Hey, there were issues. 1 knew there were
issues. But to tell you exactly when llknew
them, I can't tell you.

Now, let's talk about burden of proof on
the Shelter Rule. We have got actual knowledge
wifhout question. Now, who is going to be able,
who has the duty under the Shelter Rule to take

advantage of what --— let's all face it, we all

cringe a little at the injustice of the rule.

That is, if applied this way, 1 knew I couldn't

do it. Now-I know they claim they could anyway.
I understand that and I don't want to denigrate
that part of their argument. They claim that the
'72 doesn't stop it. I think that's an ébsurd
argument because the grantor, if yoﬁ are going to
let anybody be the grantdr then you wouldn't have
any restrictions. You have got to read that
document at the time it was creéted and she was
the.giantbr. All those arguments to me don't

make any sense. But if you're going to avail

:yourself'under this law that rankles us all a

little bit, that is, I knew I couldn't do it but

the person in front of me didn't know it so I'm
going to do it anyway.

Now, the theory there is, hey, we want the
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free exchange of property. We don't want to be
goingAback‘in title blah, blah, blah. But 1 say
this, and I believe_there are cases decided in
that area, and there aren't that many of them,
all stand for this proposition. Buddy, yourA
purchaser bettervhave known nothing. . He better

be clean as a whistle because you're getting

ready to step in their shoes.

Now, that!s‘where they have the burden..
They have got to show that the bona fides and
original éurchasers Were there, not me. Because
I have got the actual knowledge over here. S50
they're trying to undo that fact.

Now,  here is the thing. And I read it to

‘him and he admitted it and I could read it to you

again, but you're so beautiful you wrote it down.

.There is no question about this. Jay Dusenbury

testified that he told the Meeses, David and
Leigh'Meese,>that it didn't appear in the chain
of title but there was, quote, "a strohg’
possibility,™ that .those restrictions affected
the propefty théy were buying. Now that turns

him into something other than a bona fide

purchaser for value, as far as I'm concerned.

In fact, he testified that they made that
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1 information available to Mr. Dicks. Now, not

2 . only do they do that, they give him a survey they

3 requested that it turns up being one lot in the

4 ' deed that they give him.

5 . And if you're going to prove bona fide

6 | purchaser for value and step in their shoes,

7 ' don't tell me that Mr. Meese, who couldn't

8 remember this and couldn't remembef that and

9 _ doesn't really recall, you know, and Mrs. Meese,
10 I'm not sure, I know there was an iséue, and we
11 have got the lawsuit being filed and her purchase
12 right in there at the same time. Her lawyer
13 - testified he told them there was a strong
14 | . possibility they're not bona fide purchasers.
15 " That's their best afgument; in my opinioﬁ. It
16 shocks me that our law would allow a shelter like
17 this. But Mr. Koutrakos has educated me on that
18 point ahd so has the Court of Appeals. .
19 - . But I think it came back let's loock and see
20 if we're really dealing with totally unaware
21 purchasers, purchasers that are pure as the
22 driven snow, - got no reason to think or look or
23 ﬁake.any kind of decision or wonder and look.
24 They haVen't proved that part.  There are too
25 - many issues. V
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Her own lawyer salid he told hef it.was a.
strong possibility. She can't tell you when she
knew it. She does teil you she knows there was
én issue and she was involved with all thié
litigation.

So our position is that when-you review all
of our 12 exhibits,‘and when you zero in on' the
deed that the Meeses gave Mr. Dicks, when ybu
consider the responsibilify to prove bona fide

purchaser for value and where that comes, you

" 'will be led to the decision.

"And I'll say this, the Court of Appeals has

never had the benefit of the information you have

got. That's what they wanted. They wanted this
to come back. They wanted to hear Mr. DéCiero
testify, they wanted to hear Mr. Dicks testify;
find out what this is. And when we have flushed
this out, I'll tell you fﬁis, Carmen Ward, it's
clear, was a grantor. Carmen Ward wanted to
preser?é this part'iﬁ.ats ﬁatural state. Aﬁd I

say that, some evidence I can't comment on, I

‘comment on paragraph 8, I comment on her

concessions in the '72 Order, I comment on her
selling it as one lot, I comment on the Meeses

selling it as one lot, I comment on her rejection
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of that map, I comment on the survey that was
attached to the property that was transferred to
Mr. Dicks, I comment on the fact that he said, "I
dig. I dig. I go badk and look. . I go back and
look."™ What we are doing is trying to go'back
and reconstitute what is plain language.

What is that plain language? Nobody can

" change what was intended to be one big lot except

me. And if I don't change it, once I sell it, it
could never be changed that way again.

We feel like when you consider all of the
evidence, that you will rule that Mr. Dicks
cannot subdivide that property into seven léts,

I think he said some of them will be as little as
a quarter of an acre, and destroy the density of
the Long Bay subdivision.

Thank you very much.

THE COURT: I want to ask you one

‘question, Mr. Koutrakos.

MR. KOUTRAKOS: Yes.

THE COURT: On this document you wanted

me to take judicial notice of, the section you

wanted me to take judicial notice of was not

~adopted until December 17, 2002.

When did your clients purchase this
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propefty?4

" MR. KOUTRAKOS: They purchased it in
2003. ’ﬁow, I could try to. get the older
regulations. I tried. TIf you want dlder

regulations that are in place_—~

THE COURT: No, that's okay. I jusf
wanted to make sure it was before your clients
purchased'the property. Thank you very much.

Anything further? . |

MR. BRITTAIN: No, ma;am.‘ Thank yod
very, much. ‘

MR. KOUTRAKOS: No. Thank you, your
Honor.

THE COURT: Thank yéu Very much. We're
adjourned.

I think I have e—mailé for both of yoﬁ.

MR. BRITTAIN: If not, I'm
tommy@brittainlawfirm.com.

MR. KOUTRAKCS: ~Your‘Hdnor, if T may
real quiék. This whole burden of proof issue of
what I can say and what he can say, I have a
counterclaim and I have the burden of proof on
the Shelter Rule, I should-have the last word on

the Shelter Rule?

. MR.. BRITTAIN: No way, your Honor.

o Veritext Corporate Services B
800-567-8658 . o 973-410-4040

596 -



10
11
12

13

14
15
16
17
18

19

- 20

21

22

23

24

25

" 800-567-8658

Page 34

I've got the overall burden of proof. He made an
argument, I made an argﬁment and that stuff was
said. I'm not going to sit here and let him make
another argument.

MR. KOUTRAKOS: I just want to respond
to his point;

MR. BRiTTAIN: No, sir.

MR. KOUTRAKOS: I'm jﬁst
suggesting that -- I'm not familiar with the
rule.-»If he has the burden of proof i gbAfirst,
he goes second. But if I have the burden of

proof, I can't go second? The first thing he

. said is he has the burden of proof.

MR. BRITTAIN: I have the overall
burden of proof.

MR. KOUTRAKOS: I'm just making that
point. |

MR. BRfTTAIN: You made a good
argumentl‘

THE COURT: You certainly did. In a

closing argument regardless, in a trial, I mean,

you have got to have a closing point at some
point.
MR. KOUTRAKOS: Sure. That's right.

Thank'you very much.
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THE COURT: 'Thank you very much. We
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STATE OF SOUTH CAROLINA
' " 8S: CERTIFICATE

COUNTY OF GEORGETOWN

T, RITA RODRIGUEZ, a Notary Public for
South Carolina, do hereby certify that the
foregoing transcript is a true and éorrect
transcript of the préceedings had before
Judée Cynthia Howe, Master-In-Equity, for
‘Horry County, South"Carolina, at the Conway
County Courfhouse, 1361 Second Avenue, Conwéy,
South Carolina, on Wednesday, tﬁe 13th day of

April, 2011.

S

RIFA RODRIGUEZ, Nofary PYblj
for Scuth Caroli

!

My Commission expires October 4, 2015.

¢ 599




PR

e
0 3 e s
e

iactudiad yerckes o

ass ey
SENET tmears rovayderas
g T E e

plegttiie Mg

o e o s e e

2 G,

L serPie veile Ll Yo preaiingd

Az stia e nET

AR

A o arveted 1o 1he b1 .
ST AT e SR 2 LRI T T : N,

. . Rowrm
; = e ! WL\
o Ty e bk s S SnATS Becramy
i T . . s
L amderstond smd :’n’;‘m AP BN by S A " -
g e T

reerr rocjancs 103 by rsciedm Abig Lot wapah ombaies
T e B o e L e
S M e s AR S e
EIRRITOH R
11 28 e £ur sar ) de prsited o b oun v et 12 0%
8 e T T b S it
L ST R e (R
e for apivate stmLAL purrmets 44 o4 EriL)
Wty st o SR
3 37 PLLRTG: Folaviis et
Cuirehes, Likmstes o Sty Erseors

Ama pressree sy vy o€ Ay sriaLLIS Weves sa prasble
18 UL T B ! b

—_
otk siew  NiGHyay
=7

i
i

600



THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM HORRY COUNTY
Court of Common Pleas

Cynthia Graham Howe, Master-In-Equity

Case No. 2004-CP-26-2075 | :
Appellate Case No. 2012-212773 , , |

John Musick, ...........ooiiiiiiia.. DT U Respondent

Thomas L. Dicks and Robert E. Dicks, Jr., .............. e e Appellants.

CERTIFICATE OF COUNSEL

"I hereby certify that the Record on Appeal contains all material designated to be
_included by any of the parties and not any other material. I further certify that the documents
included in the Record on Appeal are in comphance with the August 13, 2007 Order of the

South Carolina Supreme Court.

Demetri K. Kohtrakos

Mary Dameron Milliken
Callison Tighe & Robinson, LLC
1812 Lincoln Street, Suite #200
P. O. Box 1390

Columbia, SC 29202-1390
Telephone: 803-404-6900

Attorneys for Appellants

RFCEIVED
April 29, 2013 . - |
d o | | | MAY 17 2013

S0 Guutt ¢ Appedls

601



a

THE STATE OF SOUTH CAROLINA
In the Court of Appeals

- APPEAL FROM HORRY COUNTY
Court of Common Pleas

Cynthia Graham Howe, Master-In-Equity

Case No. 2004-CP-26-2075 g{ T A Eg}

Appellate Case No. 2012-212773 .
APR 3 0 2013

John MUSICK, ..ottt P 5@ G@Uﬁe@fﬁdﬁﬁ@@&ﬂs
V.
Thomas L. Dicks and Robert E. Dicks, Jr., ....... ... . ... it Appellants.

CERTIFICATE OF SERVICE

I, Kathleen S. Romero, an employee of Callison Tighe & Robinson LLC, Attorneys for the
Appellants, do hereby certify that, on this date, I caused to be served the Record on Appeal upon
Respondent’s counsel, by depositing a copy of the same in the United States mail, with proper first-
class postage affixed thereon, addressed as follows:

Thomas C. Brittain, Esquire
The Brittain Law Firm, PA
4614 Oleander Drive

Myrtle Beach, SC 29577
(Attorneys for Respondent)

M LoD A Bomere

KATHLEEN S. ROMERO

April 29, 2013

1020.276\2012Appeal\ROA-COS



