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Case No. 2018·CP·1 1-00551

IN THE COURT OF COMMON PLEAS
FOR THE SEVENTH JUDICIAL CIRCUIT

Respondent.
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This matter comes before the Court by way ofan application for post-conviction retieffiled

v.

State of South Carolina

STATE OF SOUTH CAROLINA
COUNTY OF CHEROKEE

Nicholas A. Bonner, SCDC No. 290216

)
)
)
)
)
)
)
)
)
)
)
)

----------)

by Applicant Nicholas A. BOMer on August 27, 2018. Respondent the State of South Carolina

made its return and moved for a more definite statement on August 5, 2019. The Court convened

an evidentiary hearing into the matter on Wednesday, August 4, 2021. Applicant was present at

the hearing and represented by Attorney Susannah Ross. Assistant Attorney Genera! William H.

Ray of the South Carotina Attorney General's Office represented Respondent.

Applicant testified on his own behalf at the evidentiary hearing. Applicant's trial counsel,

Attorney Candice K. Lapham, also testified virtually via the WebEx virtual platfonn.1 The Court

had before it Applicant's records from the South Carolina Department of Corrections, a copy of

the original trial transcript, the records fonn the Cherokee County Clerk of Court's Office,

Applicant's direct appeal records, and the pleadings. This Court has reviewed the pleadings and

records before it, has heard the testimony, has observed the witnesses, and finds as follows:

I. PROCEDURAL HISTORY

Applicant is presently confined in the South Carolina Department of Correcti.ons.

Applicant was indicted at the September 2012 tenn of the Cherokee County Grand Jury for

I The parties consented to her testimony being provided virtually at the outset of the hearing.
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trafficking in crack cocaine, more than 400 grams (2012-08-11-00820) and trafficking in cocaine,

more than 400 grams (2012-08-11-00821). Applicant was represented by Attomey Candice K.

Lapham and Assistant Solicitor Christopher M. Bain of the Seventh Circuit Solicitor's Office

prosecuted the case. On April 24, 2017, Applicant proceeded to trial before the Honorable R. Keith

Kelly and a jury. The jury found Applicant guilty of the lesser included offense of trafficking in

cocaine, 28.100 grams, on April 27, 2017. Judge Kelly sentenced Applicant to imprisonment for

a term of20 years. Applicant filed a motion to reconsider the sentence and a motion for a new trial

on May 5, 2017. A hearing on the motions was convened on May 19,2017, and Judge Kelly denied

the mal ions by written orders on May 30, 2017.

Applicant filed a notice of appeal. Applicant then flied a motion to remand the case to the

circuit court to resolve the pending post-trial motions, on July 18,2017. Respondent did not oppose

Applicant's motion. The South Carolina Court of Appeals granted Applicant's motion and

dismissed the appeal without prejudice on August 24, 2017. The Remittitur was issued on

September 15,2017.

Applicant filed an additional motion for a new trial and a hearing on the motion was

convened on November 8, 2017 before Judge Kelly. Applicant was again represented by attorney

Lapham, and the State was again represented by Assistant Solicitor Bain. By written order filed

December 5, 2017, Judge Kelly denied the motion.

Applicant did not seek further appellate review of his conviction or sentence until the filing

of this instant post-conviction relief action, wherein a portion of the relief sough is for belated

appellate review of direct appeal claims pursuant to White v. State263 S.C. 110, 119,208 S.E.2d

35.40 (1974)

2
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II. FACTUAL HISTORY

T(!stimony from Law Enforcement

On August 6, 2012, Prentiss Jeffries, a confidential informant for the Cherokee County

Sheriffs Office ("CCSO"), told CCSO narcotics investigators Todd Parker and Brandon Gardner

that a large shipment of cocaine had arrived at Applicant's house in Cherokee County. (Tr. 122­

23; Tr. 140-44; Tr. 283-86; State's Trial Exhibit #2). Jeffries first agreed to work as confidential

informant beginning in 2008, when he filled out, signed, and recorded his fingerprint on a wrinen

agreement after he was "busted with drugs at [his] father's house." (Tr. 115-17; Tr. 136-39; State's

Trial Exhibit #1). Gardner, the lead investigator, obtained a search warrant based on Jefferies

infonnation. (Tr. 276-77), The search warrant was not immediately executed; instead, police

waited untillefferies called Parker, the controlling agent, to confinn the shipment had arrived at

Applicant's house. (Tr. 282-83).

Gardner reached out to Mice Scruggs, a narcotics officer with the City of Gaffney Police

Department, and the two put together a joint team between the county and city given the number

of people anticipated to be present at the raid target. (Tr. 347-48). The team assembled, Nick

Federico, a ceso narcotics officer, formally executed the search warrant on August 6, 2012. (Tr.

20\-03; Tr, 288-29; Tr. 347-48). During the search, law enforcement discovered cocaine in

"Ronnie Littlejohn's front right poekel," approximately two ounces of crack cocaine in the oven,

$13,084 in cash in the top drawer of the nightstand in the "left bedroom," $615 from the "[rlight

bedroom," and $1,250 in Applicant's front right pocket. (Tr. 203-08; Tr. 291-92; Tr. 294-98; Tr.

303-09). After some initial confusion-the first search hardly produced the large shipment that

was expected-Parker was contacted by Jefferies, who clarified the shipment was across the street.

(Tr. 3\ 0·11; Tr. 349, 2·6).

3
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Ronnie Anderson, an officer then with the Gaffney City Police depanment,2'secured the

residence during the search. (Tr. 233-34). While on scene, Det. Parker advised him that Jefferies

reponed that Applicant's big drug shipment was across the street. Anderson then separately spoke

with Jefferies, who repeated the tip. (Tr. 234-35; Tr. 244-47). Anderson obtained a search warrant

that he signed in front of the magistrate. (Tr. 246·47). The police executed the search warrant and

found a red duffel bag inside of a trash can under the carport which contained over 400 grams of

cocaine and crack cocaine. (Tr. 209-10; Tr. 235, 11-15; Tr. 240-41; Tr. 249-50; Tr. 349-50).

Applicant, and all others present in the house, were arrested at the scene. (Tr. 309, 6-15). Agitated

"because [Eric Lattimore] wouldn't claim the drugs[,l" Applicant managed to shove Lattimore

until the police broke up the confrontation and separated the two. 3 (Tr. 309-10). Lanimore was

subsequently kept separate from the others for his own safety. (Tr. 310)

Applicant gave a statement to Detectives Gamer and Scruggs, in which he claimed

Lattimore came into the house looking for a scale on which he could weigh his crack cocaine, only

to have the police immediately raid the house. (Tr. 319-20; Tr. 351-52). Attempts at DNA and

fingerprint analysis on the containers for the drugs were not productive. (Tr. 417-34).

Testimony from tile People ill 'lie House

Lattimore went to Applicant's home on August 6, 2012, to buy a couple of cigarettes and

a beer. (Tr. 151-52). While there, Lattimore witnessed Applicant send a person to retrieve bags

from across the street in order to provide drugs to "[s]ome dude from out oftown[.]" (Tr. 152, 18-

23). It was not the first time Lattimore had seen Applicant dealing out of his house. (Tr. 161-62).

Applicant produced scales, weighed what Lattimore described as "some white stuff like cocaine,

'Anderson resigned after thirteen years with the Gaffney City Police Department. (Tr. 233, 10­
17).
J Eric Lattimore was a lifelong acquaintance of Applicant's who was present at (he scene.

4
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crack cocaine[,]" and gave it to the out-or-towner. (Tr. 152-53; Tr. 159,5·14). Applicant then

directed his man to return the bag of drugs across the street. (Tr. 153,3·4). The police raided the

house shortly thereafter and arrested everyone present. (Tr. 159·60). While at the detention center,

Applicant verbally abused Lattimore, and threatened to set him up to take the fall for the crime.

(Tr. 164-65). Lattimore gave law enforcement a written statement consistent with his trial

testimony. (Tr. 167-68).

Stephan Adams, another lifelong acquaintance ofApplicant's, testified he was hanging out

and smoking marijuana at Applicant's house when the police arrived. (Tr. 254-55; Tr. 257, 9-14).

Adams, who majored in criminal justice at Limestone College, saw Applicant and Lattimore

exchange something unidentified, and then saw crack cocaine weighed on a digital scale in

Lattimore's presence. (Tr. 254, 14·23; Tr. 258·60) Applicant said "there go the cops[,l" and at

least six people, including Adams, fled out the back door. (Tr. 255-56). Adams was apprehended

and arrested for trafficking crack cocaine. (fr. 256, 11-14). While the group, minus Lattimore,

were transported in the police van, Applicant asserted to the group that the drugs belonged to

Lattimore. (Tr. 260-61). Adams denied knowing anything about the drugs recovered from across

the street. (Tr. 264-65). In a written statement, Adams indicated Lattimore arrived at the house

already in possession of the drugs he sought to weigh. (Tr. 267-68).

Jarvis McCluney, who grew up with Applicant, was at App'!icant's house smoking

marijuana on August 6, 2012. (Tr. 378·80). McCluney denied much familiarity with drugs other

than marijuana, but testified he saw Lattimore arrive and produce a hard, white substance from his

pocket, and ask for a scale. (Tr. 381-82). McCluney reached for a scale and handed it to him. (Tr.

382-83). McCluney denied ever seeing an exchange ofdrugs, but explained Lattimore came to the

door and caJled Applicant outside, after which Lattimore came in and asked for a scale. (Tr. 384,

5
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1-19). Somebody yelled the police had arrived, and McCluney pocketed his scale and stepped

through the door while Lattimore ran toward the kitchen. (Tr. 385, 17-22). At some point,

McCluney saw an argument between Applicant and Lattimore over Lattimore's demands that all

present stick the drugs on a 14-year-old juvenile. (Tr. 385-86). McCluney denied knowing

anything about the drugs recovered from across the street. (Tr. 390-91). McCluney gave a

statement to law enforcement largely consistent with his trial testimony, explaining that about 10

to 15 minutes passed between Lattimore's request for a scale and the raid. (Tr. 392, 15-23).

rile Defense Case

Rodney Love, a friend of Applicant's for some twenty years, arrived at the house after the

police had already raided the building and testified he saw law enforcement retrieve a red bag from

the woods, then bring it back to Applicant's property. (Tr. 463-65). Love also testified he observed

Ofc. Anderson leave with Lattimore in custody, then return around fifteen minutes later. (Tr. 468,

9·14). After Anderson returned, the whole of the raid team converged on the abandoned house.

across the street from Applicant; when they opened the trash can, they began to celebrate. (Tr.

468-69). Love also testified that Applicant did not live at the home, but rather lived with his

girlfriend at a different address, but visited every day to see his mother, Gwen Bonner. (Tr. 471­

72).4 Love testified Applicant's mother would never let people smoke in the house due to her heart

problems, and could not explain why drugs and marijuana were found in the house. (Tr.473-74).

Love also testified the nightstand in which the $13.000 cash was found was Gwen's "money

drawer." (Tr. 487, 6-23).

Ronda Norris, Applicant's ex and mother to one of his children, testified Gwen "was like

a mother to everybody in the neighborhood" and would not allow "this sort of activity" to take

4 Gwen Bonner was deceased at the time of trial. (Tr. '19'1, 22-24).

6



0997

place in her home. (Tr. 490-94). Norris also testified Applicant did not consume drugs and that she

would not allow her children to be "around that environment, that situation[.]" (Tr. 495-96). Like

Love, Norris could not explain why cigarettes were found on her bedside table, but offered that

"Gwen Bonner wasn't home at the time" to explain the marijuana recovered from the home. (Tr.

499-500; Tr. 510, 16-19). Norris testified she pulled up at the house after the police had already

raided the building and taken all present into custody. (Tr. 510-11).

Rodney Davidson, who knew Applicant since he was a child and is married to his cousin,

testified Applicant was typically at Gwen's home with "[I]he whole family" every weekend. (Tr.

517-22). Rodney asserted Gwen would never allow drugs in her house, and was surprised to hear

crack was found in the oven. (Tr. 523-34). Rodney was never present at the scene on the day of

the raid. (Tr. 523. 11-16).

Shakeia David~on, Applicant's first CQusin and Rodney's wife, testified the house was

Gwen's, and that people regularly gathered there for celebrations during her life. (Tr. 526-28).

Shakeia was not at ~he scene the day of the raid, and was not aware ofany family gatherings taking

place at Gwen's home that day. (Tr.527-29),

Daphine Bonner, Applicant's aunt, testified Applicant did not live at the home, but would

visit every day. (Tr. 530-31). Daphine testified that although people would gather at Gwen's home

very frequently, she would not allow parties to be thrown at her house in her absence. (Tr. 533­

34), Daphine testified Gwen trusted banks, but when confronted with the $13,840 from the "money

drawer," Daphine found nothing strange about it, explaining she also had such a drawer, (Tr. 534-

35).

Todd Femanders, a lifelong friend of Applicant's family, was returning home from bible

school when he happened upon the raid, where he saw an officer recover a bag from city property

7
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and drop it near a big tree near the property line between his sister's home and the raided house.

(Tr. 546-50).

Latonya Smith, the older Sister of one of the juvenile arrested in the raid, learned of her

younger brother's arrest and promptly went to the scene with her mother and a cousin. (Tr. 573­

74). After an emotional appeal, Federico and Gardner let them into the house to meet with the

juvenile, who was handcuffed. (Tr. 574-76). While there, Smith learned that Lattimore had tried

to pin the drugs on the juvenile. (Tr. 576-77).

Chris Bonner, Applicant's cousin, was sitting by the big tree when Lattimore arrived and

asked him for a scale; Chris denied knowing anything about a scale and Lattimore went into the

house, (Tr. 578·80), Chris did not see what occurred inside the house, and testified he never saw

Lattimore and Applicant walk out. (Tr. 580-81). Chris denied it was common for people to come

and go from the house buying and selling drugs, and testified he never saw Applicant involved in

drug activity. (Tr. 581, 11-21). Chris was present and arrested during the raid. (Tr. 586-87). As the

police brought everybody out of the house, Lattimore aid "put the drugs on the young guy, and

(Applicant] hit him in his mouth." (Tr. 587,6·11).

Applicant testified in his own defense. Applicant testified he was a "momma's boy," that

he visited his mother every day, and that she had been in poor health with a heart condition, such

that she could no~ be around any smoking. (Tr. 613,8-15). Applicant listed his mother's home as

his own on all of his papelWork in order to ensure that she received it. (Tr. 613-14). As to the

money found in the house, Applicant testified his mother had worked for nearly forty years after

inheriting the home from her own father, such that she was able to save up a large amount ofcash.

(Tr. 614-15). Applicant admitted 10 smoking marijuana, but only when he was younger. (Tr. 615,

13-20). On the day in question, Applicanllestified Lattimore pulled up, apparently asked Chris for

8
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a scale, and then came in and asked him "Nick, do you got a weed scale?" (Tr. 615-16). Applicant

said no, and so Lattimore asked McCluney, who produced the scale. (Tr. 616, 7-12). Applicant

testified that when he saw Lattimore's dope, he told them to leave, only to have law enforcement

arrive and raid the house. (Tr. 616, 13-15). Lattimore fled towards the back door and threw his

drugs in the oven, but found the back door was nailed shut. (Tr. 617, 3-17). On the way out,

Lattimore insisted Applicant "put the drugs on the 14 year old[,]" which prompted Applicant to

strike him and refuse the scheme. (Tr. 617-18). Applicant recalled after hitting Lattimore in the

mouth, Ore. Anderson asked why he hit his infonnant. (Tr. 618-19). Applicant explained the

$2,500 in his pocket was from selling a four-wheeler to Gus Logan, who testified to the same. (Tr.

619·20).

On cross-examination, Applicant denied anybody smoked marijuana at the house due to

his mother's bad heart, and noted the absence of "blunt roaches," or other paraphernalia in the

pictures of the home. (Tr. 625, 15-23). Applicant denied knowledge about his mother's cash

drawer, explaining he didn't "go rambling in her room." (Tr. 625-26). Applicant denied his mother

smoked cigarettes, but that she did chew tobacco, and that she probably bought the cigarenes for

her sister. (Tr. 626-31). As to the cash in the cash drawer, Applicant claimed he had been told it

was $35,000, strongly implied the police had underreported the cash to steal it, and noted .the

allegations that Ofc. Parker stole and sold poker machines. (Tr. 631-34). Applicant also claimed

no valid search warrant was served during the raid, and that Ore. Federico "was reading blank

pieces of paper[.]" (Tr. 634-37). Applicant gave a statement to law enforcement that Lattimore

entered the home, asked for a scale, indicated his desire to sell his crack for $350, and that the

police came right after. (Tr. 640, 12-19).

9
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Nickcos Smith testified he was at the house when Lattimore entered and sat down next to

him. (Tr. 697-98). A few minutes later, Ronnie Littlejohn entered and threw marijuana down on

the table while Lattimore was looking out the back window. (fr. 698, 7·11; Tr. 701, 6-14). Smith

denied seeing anybody from North Carolina bring drugs to Lattimore. (Tr. 698, 15-18). Smith

denied ever seeing Jefferies that day. (Tr. 698,19-20). Smith also recalled Lattimore producing

the crack and asking McCluney for the scale, and that Applicant told him to get out with the drugs.

(Tr. 699-701). When the police raided the house, Lattimore threw his crack into the stove. (Tr.

699, 13-14). Smith affirmed his own nickname was "Pee Wee." (Tr. 701,22-23).

DeeOee Bonner, Applicant's older sibling, testified Applicant visited his mother often and

denied any drug transactions or other suspicious activity was taking place at the home. (Tr. 705-

06). DeeOee explained the money in the drawer was her mother's savings, separate from her

checking account. (Tr. 706-10). DeeOee denied ever seeing Applicant use, buy, or transport drugs.

(Tr.710-11).

Stacy Covington, Applicant's older sister, testified the home had belonged to Applicant's

mother, and that she saved "like almost thirty some thousand dollars" in the drawer in her room.

(lr. 714-18). Covington denied ever seeing Applicant use, sell, or buy drugs. (fr. 718-19).

Covington testified their mother never allowed drugs in the house. (Tr. 726, 6-8).

Ill. CURRENT APPLICATION

In his initial pro sc application for post-(;onviction relief, Applicant alleged he was being

held in custody unlawfully for the following reasons:

1. Ineffective assistance of counsel, in that:
a. "For failure to discharge her duty of due diligence to investigate the

evidence, facts, and witness(es) in this case."
b. "For failure to have a proper defense for physical evidence in this case."

c. "For failure to have a valid strategy for triaL"
d. "For abandonment ofher client during trial:'

10



e. "Failure of counsel to properly and fully investigate the case"
f. "Failure of counsel to investigate the evidence and discovery, to make sure

the infomant "Prentice Jeffries" was registered with the South Carolina
Law Enforcement Division, fora drug trafficking investigation. Investigator
Brandon Gardner failed to register the informant "Prentice Jeffries", with
"SLED". for this investigation. The Investigator Brandon Gardner is in
violation of SLED Policy 13.30 "Use of Infonnation in investigations."
Furthennore, this investigation was unlawful and illegal.

g. "Counsel failed to challenge subject matter jurisdiction of the Petitioner's
trial, pursuant to the Investigator's violation of Sled Policy 13.30, for this
investigation. Furthennore. the Grand Jury was improperly influenced with
tainted evidence and false testimony. Therefore, the trail coun lacked

jurisdiction to hear the case."
h. "Counsel failed to make a pretrial motion to suppress evidence out of the

case By the narcotic investigator Brandon Gardner violating Sled Policy
13.30 and failing (Q register the infonnant "Prentice Jeffries" with "Sled",
then came the improper influencing of the Magistrate judge with false
testimony (Q sign a search warranL"

I. "Counsel failed to adequately investigate the alleged crime scene or the
allegations so as to be prepared to present testimony through direct and
cross·examination of relevant evidence related to the matter."

j. "Counsel failed to provide Petitioner with a copy of the discovery in tl1e
case, or spend adequate time with the Petitioner reviewing discovery with
him."

k. "Counsel failed to interview or call as a witness a number of people who·
would have relevant infonnation in this maner."

I. "Counsel failed to request a preliminary hearing so Petitioner could more

adequately be informed about case."
m. "Counsel failed to challenge the testimony of the state's witness(es) and

failed to adequately object and preserve objections to portions of the
witness(es) testimony and failed to effectively cross-examine the
witness.(es) on their testimony."

n. "Counsel failed to properly and fully prepair Petitioner for testimony in the
case."

o. "Counsel failed to challenge or move to quash the indictment, before the

jury is sworn, that indictment is not sufficient."
p. "Counsel failed to file a motion on a fast and speedy trial violation. The

Petitioner's Due Process rights were violated, pursuant to the five year delay
for trial. During the wait, Petitioner lost certain wimess(es), that could have

teslified on his behalf."

11
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q. "Counsel failed to object 10 hearsay."
r. "Counsel failed to move for a pretrial motion for a directed verdict."
s. "Counsel failed to move for a mistrial when the informant "Prentice

Jeffries" admitted that he had never seen the inside of Petitioner's house.
Furthermore, at the first trial "Prentice Jeffries" admitted during testimony,
that he was coached and paid by the state."

1. "Counsel failed to move for a directed verdict at the end of the entire case."
u. "Failure of Counsel to file a direct appeal. This is a due process violation."
v. "Counsel failed to put on the record the objection and ruling from a bench

conference so as to preserve the issue for appellate review."
w. "Counsel f~iled to have the Petitioner mentally evaluated."
x. "Counsel failed to limil the state, or object to questions, on its cross

examination of the Pelitioner as to his testimony."

1002

Applicant, through counsel, filed an amended application on February 28, 2020, and

alleged the following allegations:

1. Ineffective assistance of trial counsel for
a. failure to move to suppress the evidence;

(1) US Canst. 4th prohibits unreasonable search and seizure
without a search warrant supported by probable cause;

(2) Art. I Sec. 10 SC constitution prohibits unreasonable search
and seizure without a search warrant supponed by probable
cause "and unreasonable invasions of privacy" and S.C.
Code Ann. §17·13·140 allows waliant only upon affidavit
establishing the grounds for the warrant or probable cause
the grounds exist which identifies the property and place to
be searched;

(3) The affidavit contains misinfonnation and omits exculpatory
infonnation and should have been scrutinized under Franks
v. Delaware; Exhibits #1 & 2

b. failure to make a Batson motion after the state struck two of four
blackjurors in the jury pool; (R. p. 50)

c. failure to objectto leading (R. p. 124 p. 161 ~5, pp. 180, 181 p. 251·
9); failure to renew objection to reference to prior bad acts (R. p. 90,
pp. 160, 180, 181); failure to object to hearsay (R. p. 251·9),; failure
to object to re~directlcross beyond the scope (R. p. 132, p. 180~12,

p. 251 ~9, p. 738, p. 743); failure to object to introduction of drugs as
evidence (R. pp..440 and 451);

d. failure to effectuate appeal
e. failure to request jury instruction or take exception to jury

instructions, particularly the instruction on inference CR. p. 792);
f. failure to object to verdict fonn:

12
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e. failure to make reasonable closing arguments such as (I) where was
witness Lattimore's father ifhe was at the house to see his father or
(2) Prentiss Jefffries telling the truth about that his statement was a
lie because why not put in the first warrant that cocaine was hidden
in trash can across the street.

2. Due Process violations of rights guaranteed in the Fifth, and Fourteenth
Amendments of the Constitution of the United States & Art. I Sec. 3 of the
South Carolina Constitution because denial of a fair trial.

Applicant proceeded forward on the allegations raised in the amended application at the

evidentiary hearing.

IV. FINDINGS OF FACT AND COCNLUSIONS OF LAW

This Court has reviewed the testimony presented at the evidentiary hearing, observed the

witnesses presented at the hearing, passed upon their credibility, and weighed the testimony

accordingly. Further, this Court has reviewed the records submitted to it by the parties and the

legal arguments made by the attorneys. Pursuant to S.C. Code Ann. §17·27-80, this Court makes

the following findings based upon all of the probative evidence presented.

Ineffective Assistance ofCounsel

Applicant's allegations of ineffective assistance of counsel are without merit. In a peR

action, Applicant bears the burden ofproving the allegations in his application. Butler v. State, 286

S.C. 441, 334 S.E.2d 813 (1985). Where the application alleges ineffective assistance of counsel

as a ground for relief, Applicant must prove that "counsel's conduct so undermined the proper

functioning of the adversarial process that lit] cannot be relied upon as having produced a just

result." Stricklandv. Washington, 466 U.S. 66&, 686 (l984); Butler, 286 S.C. at 442, 334 S.E.2d

at 814.

In evaluating allegations of ineffective assistance of counsel, the reviewing court applies

the two-pronged test outlined in Strickland. First, Applicant must prove that counsel's performance

13
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was deficient. Strickland, 466, U.S. at 686; Cherry v. State, 300 S.C. liS, 117,386 S.E.2d 624,

625 (1989). Applicant must so prove his factual allegations by a preponderance of the evidence.

Rule 71.1(e), SCRCP. Under this prong. the court measures an attorney's performance by its

"reasonableness under prevailing professional norms." Cherry, 300 S,C. at 117,386 S.E.2d at 625

(quoting SJrickland, 466 U.S. 8(690). The proper measure of performance is whether the attorney

provided represenlation within the range of competence required in criminal cases. Butler, 286

S.C. at 442, 334 S.E.2d at 814. "Counsel is strongly presumed to have rendered adequate assistance

and made all significant decisions in the exercise ofreasonabJe professionaljudgmenl."/d. (citing

Strickland, 466 U.S. at 690). "When counsel focuses on some issues to the exclusion of others,

there is a strong presumption that he (or sheJdid so for tactical reasons rather than through sheer

neglect." Yarborough v. Gentry, 540 U.S. 1,5 (2003) (citing Strick/and, 466 U.S. at 690). The

Court, in detennining deficiency, must affirmatively entertain the range of possible reasons

counsel may have had for proceeding as they did. Cullen v. Pinholster, 563 U.S. 170, 196 (2011);

Harrington \I. Richter, 562 U.S. 86, 109·10 (2011). "[Elven if an omission is inadvertent, relief is

not automatic. The Sixth Amendment guarantees reasonable competence, not perfect advocacy

judged with the benefit of hindsight." Yarborough, 540 U.S. at 6; see also Murphy v. Davis, 90 I

F.3d 578, 592 (5th Cir. 2018) ("[C]ounsel's performance need not be optimal to be reasonable.").

Applicant must overcome this presumption to (eceive relief. Cherry, 300 S.C. at 118,386 S.E.2d

at 625.

Second, counsel's deficient performance must have prejudiced Applicant such that "there

is a reasonable probability that, but for counsel's unprofessional errors, the result of the proceeding

would have been different." Cherry, 300 S.C. at 117-18,386 S.E.2d at 625. "This does not require

a showing that counsel's actions 'more likely than not altered the outcome,' but the difference
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between Strickland's prejudice standard Bnd a more-probable-than-not standard is slight and

matters 'only in the rarest case.'" Harrington, 562 U,S. at (11-12 (quotingSJricklond, 466 U.S. at

697). "The likelihood of a different result must be substantial, not just conceivable." ld. at 112.

"The prejudice analysis requires the court deciding the ineffectiveness claim to consider the totality

of the evidence before the judge or jury." United Stales v. Basham, 789 F.3d 358, 371-72 (4th Cir.

2015) (quoting Elmore v. Ozminl, 661 F.3d 783, 858 (4th Cir. 2011».

The standards do not establish mechanical rules; the ultimate focus of inquiry must be on

the fundamental fairness of the proceeding whose result is being challenged. Strick/and, 466 U.S.

at 696. A court need not first determine whether counsel's performance was deficient before

examining the prejudice suffered by the defendant as a result of the alleged deficiencies; if it is

easier to dispose of an ineffectiveness claim on the ground of lack of sufficient prejudice, that

course should be followed. !d. at 696-97,

Failure to SlIppress tile Searcll Warranl

Applicant alleges that counsel provided ineffective assistance by failing to seek

suppression of the drugs seized pursuant to the search based upon the search warrants. Specifically,

Applicant alleges that counsel should have moved to suppress the drugs because the search warrant

affidavit contained misinformation or omitted exculpatory information or constituted an

unreasonable invasion of privacy. This allegation is without merit.

The Fourth Amendment does not permit police officers to obtain search warrants based on

infonnation that i5 knowingly and intentionally false, or offered with reckless disregard for the

truth. Franks v. Deiaware, 438 U.S. 154,98 S.Ct. 2674 (1918). A criminal defendant seeking to

challenge the fruits of search a search warrant must make a substantial preliminary showing of the

falsity oflhe warrant affidavit, and also show that the alleged false statement was necessary to the
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finding of probable cause. [d. Once such a showing is made the defendant is entitled to an

evidentiary hearing whc«: he must prove the statement was included in the search warrant affidavit

knowingly and intentionally, or with reckless disregard for the truth. Id. If lIle warrant does not

support probable cause with the false statements excluded, the fruits of the search must be excluded

at tri.e.l. Id.

A defendant's challenge "must be more than conclusory and must be supported by more

than a mere ~esire to cross-examine. There must be allegations of deliberate falsehood or of

reckless disregard for the truth. and those allegations must be accompanied by an offer of proof."

[d. 438 at 171,98 S.Ct. at 2684. The deliberate falsity or reckless disregard is only that of the

affiant, not of any nongovernmental informant Jd

Unlike the United States' Constitution, the South Carolina Constitution contains an express

right to privacy provision in its article prohibiting unreasonable searches and seizures. S.C. Const.

an. I, § IO. This favors an interpretation offering a higher level ofprivacy protection than the Fourth

Amendment. State \I. Forrester, 343 S.C. 637. 645, 541 S.E,2d 837, 841 (2001). While this

provision provides a higher level ofprotection in the search and seizure context, it does not go so

far as to require such rigid construction of a warrant that renders otherwise reasonable searches

and seizures unlawful. See State v. Sui/ivan, 282 S.C. 522, 316 S.E.2d 404 (1984) (warning against

overly technical readings ofwarrants that ignores the nature of the slated place to be searched and

the objects to be sought). South Carolina law allows warrants 10 be issued only upon affidavit

sworn to before a magistrate and establishing probable cause for the places to be searched and the

persons to be seized. S.C. Code Ann. 17-13-140.

Officer Brandon Gardner testified that he was the lead investigator on this case and had

obtained information about Applicant through Prentiss Jeffries, a confidential informant working
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with Oet. Parker. (Tr. 276-280). He met with both of them and Jeffries told him that he had seen

marijuana at the residence, and that the)' were expecting a large shipment ofcocaine at some point

in the future. (Tr. 280.281). He obtained a search warrant, listing marijuana, but it was not

immediately executed, as they were waiting for Jeffries to alert them when the cocaine arrived.

(Tr.281-282).

Officer Gardner was the only narcotics officer working when the call from Jeffries finally

came, and he began to prepare a raid plan before realizing that the search warrant had expired. (Tr.

283). He alerted Oet. Parker, who suggested calling Jeffries because "he saw marijuana there." (Tr

283, 18-19). They called, spoke to Jeffries on speaker phone, and were told that the shipment of

cocaine had arrived, and that there was marijuana at the residence. (Tr. 284). The)' obtained another

warrant for marijuana because the warrant would authorize them to "search anywhere where that

particular dlllg would be." (Tr. 285, 2-9). Because marijuana can be stored in small bags, this

allowed them to search "pretty much anywhere." (Tr. 285,14-21).

Counsel did not move to suppress the fruits of the search prior to trial. She deliberately

chose not' to do so because her theory of the case was that the drugs did not belong to Applicant.

Instead, her strategy was to present evidence that the drugs belonged to someone else, and to

challenge the credibility oflhose who accused Applicant of being the true owner. She testified that

there were issues with Oct. Parker's credibility because he had been terminated shortly after the

arrest on unrelated charges. She also stated that the issues with Prentiss Jeffries, Parker's

confidential informant who supplied the infonnation n~~ded to obtain the warrant, were numerous;

he was not at the home at the time, did not see the drugs. claimed he was coached and paid to

provide the information, disagreed with all of the officers, and would testify that he lied when he

implicated Applicant. Jeffries specifically stated that he provided the information after the search,
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and she noted that she stressed to the jury that the warrant was not dated. She knew all of this going

into the trial because the case had previously been tried and resulted in a mistrial. However, there

was no evidence corroborating Jeffries's story.

Applicant testified that the search warrant giving rise to the search of his house listed

marijuana as the item to be searched for and seized. The second warrant, which pennitted the

search of the trash can across the street, was the only one that listed cocaine. He stated that he

asked counsel about the warrants and she told him that she "was good with warrants." He admitted

that marijuana was found in the home, but asserted that the probable cause did not support a search

for crack cocaine. He acknowledged that crack was found in the oven.

This Court finds that there is no reasonable probability that the outcome oftrial would have

been different had counsel moved to suppress the fruits of the warrant under Franks or the South.

Carolina Constitution. The only evidence suggesting that the warrant affidavit was

mischaracterized is the testimony of Prentiss Jeffries. Such scant evidence would have been

insufficient to suppress the drugs in this case. The determination would have come down to the

credibility of the witnesses. Such questions are factual in nalure and should be put before the jury

for resolution, rather than the trial judge. This was precisely counsel's strategy for combatting the

evidence seized pursuant to the search, and this Court finds no deficiency with counsel's

pcrfonnance in this regard.

Furthennore, the search revealed marijuana, consistent with the warrant, and the other

drugs that Applicant was convicted of trafficking were found pursuant to that search in a place

where marijuana could have been found. There is no reasonable probability that the drugs would,

or should. have been suppressed had counsel made the purported challenges to the warrant's

validity or the probable cause affidavit's truthfulness. Applicant's purported challenge on this basis
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requires an overly rigid reading of the warrant and is not the sort of protection authorized by the

South Carolina Constitution's right to privacy provision. Because such a challenge would have

failed, lhere is no reasonable probability that the outcome of trial would have been different but

for counsel's omissions, and he has not met his burden of proving prejudice.

Failure to Raise a Batson Motion

Applicant alleges that counsel failed to challenge the State's strike of two black jurors in

the jury pool under Batson v. Kentucky, 476 U.S. 79, 106 8.Ct. 1712 (1986). This allegation is

without merit.

A State denies a criminal defendant the equal protection of the laws when it seeks to

purposefully exclude members of his own race from the jury. Strauder v. West Virginia, 100 U.S.

303, 25 L.Ed. 664 (1880). A defendant may establish a prima facie case of purposeful

di~rimination in selection of the petit jury solely on evidence concerning the prosecutor's exercise

of peremptory challenges at the defendant's trial; to establish such a case, defendant must first

show that he is a member of a cognizable racial group, that the prosecutor has exercised

peremptory challenges to remove from the venire members of the defendant's race, and that Ihe

facts and ally other relevant circumstances raise an inference that the prosecutor used thai practice

to exclude the veniremen from the petit jury on account of their race. Batson, 476 U.S. 79, 106

S.Ct. 1712. Once a sufficient showing is made, the lrial court will move to the second step in the

process, which requires the party opposing the challenge to provide a race neutral explanation for

the challenge. State v. Giles, 407 S.C. 14, 18,754 S.E.2d 261, 263 (2014). Once this burden has

been met, the process will proceed to the third step, at which point the trial court must detennine

whether the party asserting the challenge has proved purposeful discrimination. Id. The ultimate
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burden always reslS with Ihe party asserting Ihe BOlson challenge to prove purposeful

discrimination./d

The random strike sneet in this case indicates that tne State struck two white males, a black

male, and a black female. Tne State also sealed two black females. In total, the jury, including

alternates, was made up of two black females, five white females, and six white males. One of the

black females stricken by the State shared the last name with two potential witnesses and slated

that she had previously worked with other potential witnesses related to Applicant. (Tr. 27; Tr.

30).

Counsel stated that she herself did not want the two black jurors who were stricken to be

seated based upon the way their demeanor. She noted that their body language and appearance

gave the impression that they simply did not want to be there. She stated that half of the eligible

black jurors were seated on the jury, and she did not see any basis for a Bolson challenge. She

stated that she would have made a Balson challenge if she thought it would have been successful.

This Court agrees with counsel that there was no basis for a Batson challenge in this case.

Given that two black jurors were seated, and one ofthosc excluded shared the last name of two

potential witnesses, counsel could not have established the prima facie showing required of the

proponent of such a motion. There is no evidence indicating that the Slate sought to exclude any

black jurors fTom the jury based upon their race in lignt of tne fact that other members of the same

racial group were seated. Therefore, there is no likelihood that a Batson challenge would have been

successful, and counsel was not deficient for failing to raise such an issue. Furthermore, there is

no reasonable probability that the outcome of the trial would have been different if a Batson

challenge had been made and the stricken jurors had been seated. Rather, based upon counsel's

testimony that the two potential jurors in question appeared disinterested, it is possible that
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Applicant would have suffered worse odds of prevailing at trial. As such, Applicant has not met

his burden of proving prejudice from his counsel's performance. Therefore, this allegation must

be denied and dismissed with prejudice.

Failure to Object to Leading Questions

Applicant alleges that counsel provided ineffective assistance when she failed to object to

leading questions. Specifically, Applicant al1eges that counsel should have objected to questions

asked during the direct examination of Prentiss Jefferies, direct and redirect examination of Eric

Lattimore, and redirect of Ronnie Anderson. These allegations are without merit.

Under Rule 61 J(c), SCRE,leading questions "should not be used on the direct examination

ofa witness except as may be necessary to develop the witness's testimony." When a pany calls a

hostile witness, an adverse party. or a witness identified with an adverse party, interrogation may

be by leading questions. Jd The true test of whether a question is leading is whether it suggests

the answer. State v. Tyner, 273 S.C. 646, 258 S.E.2d 559 (1979). A question which does not suggest

an answer in the affirmative or negative is not a leading question. Smith v. Union·Buffalo Mills

Co.. 100 S.C. 115,84 S.E. 422 (1915).

The sections of the transcript cited in Applicant's amended allegations refer to the State's

direct examination of Prentiss Jefferies, direct and redirect examination of Eric Lattimore. and

redirect of Ronnie Anderson. The Assistant Solicitor and Jefferies had the following exchange

after Jefferies claimed that he was coached by law enforcement into giving a statement that

implicated Applicant:

Q: Okay. Does it make sense for law enforcement to coach a statement and not
use the real name of the individual?

A: I mean. everybody go by nicknames. Ask them they say Toot·Toot and
that's not my name.

Q: But if law enforcement coacherl you, wouldn't they use the real name?
A: They got to make it look true.
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Q: So your testimony today is you were coached into writing this statement, is
that correct?

A: Yes, sir.
Q: And for your cooperation on this case what did - what was your

compensation?
A: Gave me money.
Q: Okay. Did you get money from the county?
A: I just know Ronnie Anderson is the one that gave me the money.
Q: Okay. You are pretty familiar with the surroundings at 126 Iris Lane, is that

true?
. A: Yes, [grew up around there. Yes, I know about the surroundings around

there, yes, sir.
Q: Are you aware are there several - are there houses around that address?
A: There is plenty ofhouses. It's a big neighborhood.

(Tr. 124).

Eric Lattimore testified on direct examination that a typical day at Applicant's home was

a "lot of guys smoking reefer and selling drugs." (Tr. 160). Lattimore clarified that many people

would come and go from the home, staying just long enough to "get what they were going to get."

(Tr. 160-161). Lanimore was asked directly ifhe had ever seen drugs in Nick Bonner's house

when he had hung out there prior to the date in question. (Tr. 161,5·6). He said "Oh, yes, sir." (Tr.

161,7).

The State briefly questioned Lattimore on redirect after counsel's cross-examination. The

teslimony was as follows:

Q: Mr. Lattimore, did they find anything in your book bag?
A: A phone charger. A phone charger and a KFC box.
Q: Did they find any money on you?
A: I think 25 cents.
Q: Okay. And Ms. Lapham asked you about every time you went over there. 1

just want to clarify. You said you only been over there three or four times,
is that correct?

A: Yes.
Q: Your testimony was every time that you were over there you seen a drug

deal?
A: Yes.
Q: SO on August 61h, 2012 did it surprise you to see crack cocaine in that house?
A: No, sir.
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Q: And did it surprise you they found a substantial amount ofcrack and cocaine
across the street?

A: No, sir, he cut what across the street, the big house. If you are going in
Nick's house you, sit in the living room where he sits, you can look right
out the window and see right there.

Q: Okay. And you testified earlier you have been convicted on drug charges,
is Ihat correct?

A: Ye....
Q: SO are you familiar with different drug dealers in the community?
A: Yes, sir.
Q: Okay. Does people go over there to get drugs al Nick Bonner's house at 126

Iris Lane?
A: Yes, sir.

(Te.180-181).

Finally, Applicant cites counsel's failure to object to .Ronnie Anderson's testimony on

redirect as problematic. Anderson was asked "Prentiss Jefferies told you whose drugs those were,

is that correct?" (Tr. 251, 9-10). Anderson responded with "Yes, sir." (Tr. 251, II).

Little testimony was elicited from counsel about the specific questions at issue in this

allegation. Counsel did state that the case had been tried previously and resulted ill a mistrial,

which essentially served as a practice run of the subject trial. She slated that she knew the trial

court's position on many issues because of rulings made in the previous trial. She stated that she

was hesitant to make certain objections because she did not want to frustrate the jury, which did

not appear to be friendly to her client. She specifically recalled that there were some questions that

may have been objectionable, but she did not object because she believed the testimony elicited

may have actually supported Applicant's theory of the case. This Court finds that this strategy,

particularly in regards to Jeffries's testimony, was objeclively reasonable under the circumstances.

Furthennore, had counsel objected, there is no reason to believe the testimony elicited from

the leading questions would not have come out after the State simply rephrased the question. The

evidence of prior bad acts offered by Lattimore had been properly ruled admissible, and it would
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have come in regardless ofhow it was asked. Applicant bears the burden ofproving his allegations

by showing that his counsel's representation was deficient, and that he was prejudiced. He has

done neither with the claim that counsel failed to object to leading questions. Therefore, this

allegation must be denied and dismissed with prejudice.

Fai/llre to Renew Objection to Prior Bad Acts EvideJlce

Applicant alleges that counsel provided ineffective assistance when she failed to object

evidence of Applicant's prior bad acts. Specifically, Applicant asserts that counsel should have

objected to Eric Lattimore's testimony that he had previously seen Applicant dealing drugs out of

the house. This allegation is without merit.

Evidence of a defendant's crimes, wrongs, or acts is generally not admissible. Rule 404(b),

SeRE. South Carolina courts view a defendant's previous distribution of drugs as a prior bad act.

Jd. See also State v. Bostick, 307 S.c. 226, 414 S.E,2d 175 (Ct. App. 1992) (finding that testimony

of a defendant's prior drug distribution acts constituted prior bad acts). A defendant's prior bad

acts may nevertheless be admitted to show motive, identity, existence of a common scheme or

plan, the absence ofmistake or accident, or intent. State v. Lyle, 125 S.C. 406, 118 S.E. 803 (1923).

Additionally, evidence ofprior drug distribution must be clear and convincing before it can

be admitted. Slate v. Dickerson, 341 S.C. 391, 399, 535 S.E.2d 119, 123 (2000). When the

admissibility of prior bad acts evidence turns on the credibility ofconflicting witnesses, it should

not be excluded because credibility is an issue solely reserved for the jury. State v. King, 349 S.C.

142,561 S.E.2d 640 (2002).

The record shows that prior to trial the Assistant Solicitor sought to admit Eric Lattimore's

testimony that he had been to AppUcant's house several times before this incident and had seen

Applicant selling drugs. (Tr. 83·89). He argued that it was admissible as evidence of intent, the
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existence ofa common scheme or plan, and the absence of a mistake. (Tr. 90-91). He specifically

focused on intent because aiding and abetting is an element of the offense, and repeated drug deals

shows at least an intent to aid and abet the drug transactions. (Tr. 91-92). Finally, he argued that

the evidence was admissible under King.

Counsel argued for exclusion of the testimony because the evidence was coming from a

co-defendant. (1r. 90). She asserted that Lattimore had not substantiated his testimony with any

proof, and the prejudicial value of his testimony would far outweigh its probative value. [d. She

asserted that he would need some fonn of substantiation of who may have bought or sold drugs to

Applicant, which he did not clearly provide. (1r. 92).

The trial court pennitted the testimony, noting that generally prior bad acts are not allowed,

but the probative value of Lattimore's testimony outweighed the risk of unfair prejudice on the

issue of intent to aid and abet. (Tr. 93), The trial court stated that courts have generally allowed

such testimony when it goes to an essential element of the charged ofTense./d,

Eric Lattimore took the stand and testified that he had spent time at Applicant's house three

or four times prior to this incident. (Tr. 160). He stated that. a typical day at the house was "a lot

of guys smoking reefer and selling drugs." [d. He stated that he had seen many crack and cocaine

deals take place at Applicant's home every time he went there. (Tr. 161·162), Counsel did not

object to this testimony. On cross-examination counsel questioned Lattimore on his prior

convictions, the eKtent of his prior visits to the house, his actions on the day of the arrest, whether

he brought the drugs in the house, why he was there that day, why he was the only one who

mentioned a man from North Carolina, whether he could read his statement aloud, whether he was

a co-defendant in the case, whether he was telling the truth, and whether he tried to pin the charges

on ajuvenile at the scene. (Tr. 171·180).
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Counsel stated at the evidentiary hearing that she forgot to renew her objection to the prior

bad acts evidence. She also stated that the trial coun had ruled against her at both trials, and she

knew the judge's position on the issue. She stated that she did not want to keep raising the issue,

because continuously objecting would hann Applicant's image in front of the jury. Instead, she

sought to focus her attention on cross-examination.

This Court finds that counsel's failure to object was not deficient, because the trial court

properly determined that the issue with the prior bad acts came down to the credibility of the

witnesses, which is a question to be resolved by the jury. The court's pretrial detennination that

the testimony was admissible indicates that her objection would have been overruled, and would

have likely drawn attention to one of the crucial pieces of evidence showing that Applicant

intended to aid and abet the drug transactions. To that end, the trial court's detennination that the

evidence was admissible was legally proper. Therefore, counsel's failure to object cannot be

deficient.

Furthennore, there is no reasonable probability that the outcome at trial would have been

different but for counsel's failure to object to this testimony. There is substantial evidence showing

that Applicant was either selling drugs himself, or was aiding and abetting the drug transactions

through the use of his mother's house. Large sums of money were found throughout the property

and in ~pplicant's pocket. Furthennore, large amounts of drugs were found inside the home,

outside the home, and across the street. ApplicflOt likely would have been convicted even without

Lattimore's prior bad acts testimony. Simple failure to preserve the issue for appellate review is

insufficient to warrant post-conviction relief under these circumstances. In any event, it would not

have made a difference on appeal in this case, because as stated above, the admission of the prior
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bad acts evidence was legally proper. Applicant has failed to prove he was prejudiced. Therefore,

the allegation must be denied and dismissed with prejudice.

Failure to Object 10 Hearsay

Applicant alleges that counsel provided ineffective assistance when she failed to object to

hearsay testimony. This allegation is without merit.

Hearsay is a statement, other than one made by the declarant while testifying at the trial or

hearing, offered in evidence to prove the truth of the matter asserted. Rule 801(c), SeRE. Trial

counsel may be deficient for failing to object to hearsay testimony without a valid trial strategy.

Thompsoll v. Stale, 423 S.C. 235, 241, 814 S.E.2d 487, 490 (2018). However, trial counsel's

deficient failure to object to such testimony does not remove an applicant's burden to prove

prejudice./d. 423 S.C. at 246, 814 S.E.2d at 493. Relevant considerations are the strength of the

State's case apart from the inadmissible evidence to which trial counsel deficiently failed to object.

/d. 423 S.C. at 246, 814 S.E.2d at 493-94.

Applicant cites counsel's failure to object to Ronnie Anderson's testimony on redirect as

problematic. Anderson was asked "Prentiss Jefferies told you whose drugs those were, is that

correct?" (Tr. 251, 9-10). Anderson responded with "Yes, sir." (Tr. 25t, II).

As mentioned above, counsel offered several explanations for her failure to offer objections

at various points during the trial. Those explanations likely constitute a reaSonable trial strategy

under certain circumstances. Furthennore, prior to this question being asked, Ronnie Anderson

testified that the basis for the search warrant were Prentiss Jeffries's statements to him that there

was a large amount of cocaine at the house across the street from Applicant's home. This

infonnation was properly admitted because it would have both impeached Jeffries and would have

shown the basis for the search warrant, rather than the tNth of the maner asserted. There is no
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probability that failing to object to the question later would have changed the outcome of the trial.

As such, Applicant has not shown that he was prejudiced by counsel's failure to object to hearsay.

Applicant has failed to meet his burden of proving that his counsel was deficient, or that

he was prejudiced on this basis. Therefore, the allegation must be denied and dismissed with

prejudice.

Failure to ObjecJ to Exami"aJiotJ Beyolld the Scope

Applicant alleges that counsel provided ineffective assistance when she failed to object to

redirect and recross examination that allegedly went beyond the scope of the testimony presented

on cross or direct examination. Specifically, Applicant alleges that counsel should have objected

to the redirect examination of Prentiss Jefferies (Tr. 132), the redirect of Eric Lattimore (Tr. 180,

12), the redirect of Officer Ronnie Anderson (Tr. 2S 1, 9), the redirect of Officer Ronnie Painter

(fr. 738), and the redirect of Officer Tim Tate (Tr. 743). These allegations are without merit.

The scope of redirect examination rests within the discretion of the trial court. SJate v.

Stroman, 281 S.C. 508, 316 S.E.2d 395 (1984).

The record shows the following from the cited pages: Prentiss Jefferies was questioned

about the truthfulness ofhis statements; Eric Lattjmore was asked about what was in his book bag;

Officer Anderson was asked about who told him who owned the drugs; Officer Painter was asked

about the drugs and money found in the house; and Officer Tate was asked if he recalled Eric

Lattimore being held at gunpoint prior to being transported to the jail.

The record also shows that counsel questioned Jefferies about the statement he gave to

police as a confidential infollY1ant and his motivation for providing conflicting testimony at trial.

(Tr. 126 - Tr. 130). Counsel cross-examined Lattimore at length about his prior convictions, his

previous visits to Applicant's borne, and whether he had seen drugs at the scene, among other
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questions. (Tr. 171 - Tr. 180). Counsel cross-examined Officer Anderson about his dealings with

Jeffries, what was told to him, and his role in the investigation. (Tr. 248 - Tr. 251). Counsel cross­

examined Officer Painter about where the money was recovered from the home. (Tr. 737). Counsel

cross-examined Officer Tate about his recollection of Lattimore's transport.

Little testimony was taken at the evidentiary hearing on counsel's failure to object to these

questions. However, counsel did state that she knew the court's position on many evidentiary

issues because of her previous attempt at trying the case. She also stated that she often chose not

to object [0 several questions because they provided informalion that she believed would benefit

Applicant.

This Court finds that no objection to the redirect examination of the cited witnesses would

have been sustained because the issues were all raised on cross-examination. In each instance cited,

the door had been opened on cross-examination for further questioning on redirect. Therefore.

each matter was directly at issue and the State's redirect examination was appropriate. Applicant

has failed to prove that counsel's pcrfonnance was deficient for failing to object to what is

otherwise not objectionable. Furthennore, there can be no prejudice arising from counsel's failure

to object because counsel stated that she wanted at least some of the testimony to come in, which

was objectively reasonable under the circumstances. The Court finds that Applicant has failed to

meet his burden of proving ineffective assistance of counsel on this basis. As such, the allegation

must be denied and dismissed with prejudice.

Failure to Object to the Introduction ofthe Drugs as Evidence

Applicant alleges that counsel provided ineffective assistance when she failed to object to

the drugs being introduced as evidence. This allegation is without merit.
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The State introduced drug evidence through SLED Ager:'ts Maribeth McCormack and Lynn

Black, who had tested the substances and conflITTled that they were crack cocaine. (Tr. 440, 23-25;

Tr. 451, II - Tr. 453, 8). Counsel did not object to the introduction of the drugs during the

testimony of either witness.

Counsel testified that her defense strategy at trial was to argue that the drugs did not belong

to Applicant. She was not trying to argue that the drugs did not exist. She did not object to them

coming in on that basis. She also stated that she was generally aware of the court's position on the

admissibility ofevidence in this case due to the initial trial that had been declared a mistrial.

This Coun finds that counsel's performal)ce was not deficient in this case because the drugs

were properly admitted and an objection to their introduction would have been overruled. The

search of the premises and seizure of the drugs was made with probable cause. pursuant to a valid

warrant. This Court can conceive of no basis, and Applicant has not sufficiently provided such, for

exclusion of the drugs. Therefore, counsel's failure to object was objectively reasonable under

prevailing professional norms.

Furthennore, counsel stated a valid, albeit partially unsuccessful, trial strategy for

combatting the evidence. The theory was that the drugs did not belong to Applicant, not that they

did not exist. Under that theory the State could have conceivably introduced a boat load ofdrugs

into evidence, and if successful, Applicant would have nevertheless been acquitted. And to that

end, Applicant was acquined of the charge relating to the drugs found in the trashcan across the

street from the scene, because the jury did not believe beyond a reasonable doubt that it belonged

to Applicant.

Furthennore, this Court finds that the State presented strong evidence that Applicant. at the

very least, was aiding and abetting the drug trafficking taking place within his mother's home.
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There were large sums ofeash found inside the home without a reasonable explanation of where

it came from, and circumstantial evidence indicating that it belonged to Applicant. There was

eyewitness testimony indicating that the drugs belonged to Applicant. There was eyewitness

testimony that Applicant had previously engaged in drug deals at the same location. There was

testimony from numerous police officers who indicated thai a confidential reliable infonnant had

told them the drugs belonged to Applicant. Nearly everyone who testified al trial acknowledged

that there were drugs at the scene. Counsel's strategy to attack the credibility of the State's

witnesses, rattler than fight the introduction of the drugs as evidence was clearly reasonable under

the circumstances. Applicant therefore cannot show prejudice because of the objectively

reasonable trial stralegy counsel was pursuing when she did not object to the drugs being

introduced. As such, the allegation must be denied and dismissed with prejudice.

Failllre to Effectrmte a Direct Appeal

Applicant alleges that counsel provided ineffective assistance when she failed to effectuate

his direct appeal. This Court agrees that Applicant did not knowingly, voluntarily, and intelligently

waive his right to a direct appeal, and therefore grants his request for relief on this narrow issue.

Following a trial, counsel is required to make certain the defendant is made fully aware of

the right to appeal. Turner v. State, 380 S.C. 223, 224·25, 670 S.E.2d 373, 374 (2008) (internal

citations omitted). In Ihe absence of an intelligenl waiver by the defendant, counsel must either

initiate an appeal or comply with the procedure in Anders v. California, 386 \).S. 738 (1967). Id.

South Carolina's Appellate Courts have no jurisdiction to entertain app.eals when the notice

of appeal is not timely given and served. White, 263 S.C. all 19, 208 S.E.2d at 40. Nevertheless,

if a peR court finds thai an applicant has been denied his right to direct appeal from trial due to

counsel's errors, his request for post-conviction relief may be denied, but he may be permitted to
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seek belated review of trial errors in conjunction with his appeal of the order dismissing his PCR

application. Jd.

Counsel testified that she initially did file and serve a notice ofappeal. However. she moved

to dismiss the appeal without prejudice and remand the case to the lower court to present several

post-trial motions. She stated that medical problems prevented her from filing and serving a second

notice ofappeal once the post-trial motions were resolved. She claimed responsibility for the issue.

This Court finds that counsel's failure to timely file and serve the notice of appeal deprived

Applicant of an opportunity to seek appellate review of his conviction. The testimony shows that

he did not knowingly. voluntarily, and intelligently waive this right. Therefore, this Court finds

that he is entitled to belated review of his conviction, pursuant to White. 263 S.C. 110,208 S.E.2d

35.

Failure to Request or Take Exception to tI,e Jury JIlstruction ollJIl!ermce

Applicant alleges that counsel provided ineffective assistance when she failed to take

exception to the jury instruction on inference. This allegation is without merit.

The facts must support ajury instruction for it to be proper. State v. Crosby, 355 S.C. 47.

584 S.E.2d 110 (2003). Jurors are presumed to follow the instructions of the trial court. State v.

Queen, 264 S.C. 515, 521, 216 S.E.2d 182. 185 (1975). Further, South Carolina law dictates that

jury instructions, when analyzed, must be considered in their entirety. See Todd v. State. 355 S.C.

396, 585 S.E.2d 305 (2003).

If the jury charge is reasonably free from error, isolated portions which might be misleading

do not constitute reversible error. Welch v. Epsfein, 342 S.C. 279, 536 S.E.2d 408 (Ct.App. 2000).

The law to be charged to the jury must be detennined by the evidence presented at trial. State v.

Horris. 382 S.C. 107, 113,674 S.E.2d 532, 535 (Ct,App. 2009). Mere presence is insufficient to
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prove constructive possession. State v. Tabory, 260 S.C. 355, 364,196 S.J;:.2d Ill, 113 (1973). In

order to prove constructive possession, the "State must show a defendant had dominion and

control, or the right ro exercise dominion and control over the {illegal substance]." State v.

Halyard, 274 S.C. 397, 400, 264 S.E.2d 841,842 (1980) (emphasis added). Further, the State may

establish constructive possession by either circumstantial or direct evidence, Id. An instruction on

constructive possession is not appropriate when drugs are discovered in a public area in which the

defendant has no dominion or control. State v. Fripp, 397 S,C, 455, 725 S.E.2d 136 (2009).

South Carolina's Supreme Court has previously stated that "[t]he proper charge on

constructive possession is to instruct the jury that the defendant's knowledge and possession may

be inferred if the substance was found on premises under his control," and that the jury may accept

or deny this inference ofknowledge and possession depending upon its view of the evidence. State

v. Adams, 291 S.c. 132, 135-36,352 S.E.2d 483, 486 (1987). However, persons who are merely

present and have actual knowledge of the drugs at the scene are not converted into possessors

without evidence that they were providing some sort ofassistance to the operation. Slate v. Cheeks,

408 S.C. 198,758 S.E.2d 715 (2014).

Since Applicant's trial the Supreme Court has ruled that an instruction that the existence

of evidence showing the defendant had control over the property does not equate to a finding of

constructive possession. Stare v. Stewart, 858 S.E.2d 808, 811 (2021). This is problematic because

it unduly emphasizes a piece of evidence and deprives the jury of its prerogative both to draw

inferences and to weigh evidence. fd, 858 S.E.2d at 813 (citing BlIrdetre, 427 S.C. 490, 503, 832

S,E.2d 575, 582 (2019»). However, challenges to jury instructions of this sort do not apply to

convictions challenged on post-conviction relief. Burdette, 427 S.C. at 505, 832 S.E.2d at 583.

(citing Teague v. Lane, 489 U.S. 288 (1989») (holding that habeas corpus cannot be used as a
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vehicle to create new constitutional rules ofcriminal procedure unless those rules would be applied

retroactively to all defendants on collateral review through one of two exceptions: (1) the rule must

place certain kinds of primary, private individual conduct beyond power of criminal law-making

authority or (2) the rule must be an absolute prerequisite to fundamental fairness that is "implicit

in the concept of ordered liberty.").

. The jury instruction given regarding inference was in accord with the Supreme Court

precedent at the time of Applicant's trial. The rule as it currently stands is not retroactively

applicable in post-conviction relief proceedings. Therefore, Applicant's counsel was not deficient

for failing to object. Furthermore, the jury instruction when read as a whole properly informs the

jury as their role as the finder of fact, and the Judge also told the jury that he could not comment

on the evidence in the case. Likewise, the jury was instructed that mere presence at the scene was

not sufficient to prove possession. Uncontroverted testimony showed that Applicant either lived

at the house or was frequently present to visit his mother, who was not present that day. Witness

testimony also supports rhe jury's finding that he was selling, or at the very least, aiding and

abetting the sale of narcotics from the house. Numerous individuals inside the home were found

to be in possession ofnarcotics, paraphernalia and large sums of cash were found in the home and

on Applicant'S person, Eric Lattimore stated that Applicant was responsible for the operation, and

police claimed that they were informed of the operation through Prentiss Jeffries. This is sufficient

to support the jury's finding that Applicant was in constructive possession of the crack found in

his oven. As such, there is no reasonable probability that the outcome of the trial would have been

different had Applicant's counsel objected to the jury instruction on inference. Applicant has failed

to meet his burden of proving he was prejudiced. Therefore, the allegation must be denied and

dismissed with prejudice.
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Fai/ftre to Take Exception /0 the Verdict Form

Applicant alleges that counsel provided .ineffective assistance in failing to take exception

to the verdict form.

Any verdict form given to a jury for use in a criminal case must specifically include "not

guilty" as an option, Stale v. Covert, 382 S,C. 205, 675 S.E.2d 740 (2009). Ajury charge may not

cure a verdict fonn that lacks a "not guilty" option. Jd. Covenuling Slale v. Myers, 344 S.C. 532,

544 S.E.2d 851 (et. App. 2001)).

Counsel testified that the verdict form contained both guilty and not guilty options next to

each indictment. She stated that the form was not confusing to her, and noted that Applicant was

not convicted of the charge relating to the large amount of drugs found across the street. She also

stated that the verdict forms used in this trial were the same as the ones used in the first trial that

resulted in a hungjury.

The verdict form was not introduced at the evidentiary hearing. However, the trial court

described its appearance, and explained to the jury that the verdict forms \~ere standard forms used

in every case. CTr. 796). The fonn consisted of three pieces of paper with the case caption./d. The

first sheet read "[W]e, the jury, unanimously find the defendant Nicholas A. Bonner on the charge

oftramcking in crack cocaine more than 400 grams not guilty or guilty." Jd. The second sheet

indicated that it was only to be answered if the answer on the first sheet was "not guilty," and it

stated that "[W]e. the jury. unanimously find the defendant Nicholas A. Bonner on the charge of

. trafficking in crack cocaine from 100 to 200 grams not guilty or guilty." (Tr. 796-797). Finally,

the third sheet again indicated that it was only to be answered if the answer to question was "not

guilty," and stated that "[W]e, the jury, unanimously find the defendant Nicholas A. Bonner on

the charge of trafficking in crack cocaine between 28 and 100 grams guilty or not guilty." (Tr.
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797). Each sheet contained a box to check for each option. (Tr. 797). Two additional sheets were

provided for the other indictment, which appeared functionally identical to the previously

described forms. 5 (Tr. 797-798). The court stressed that the jury could find Applicant guilty of

both, not guilty of both, or guilty of one and not guilty of the other. (Tr. 799).

This Court finds that the verdict forms were appropriate in this case. The description given

by the trial court indicates that they each expressly contained the option of"guilty" or "not guilty"

for each offense Applicant was accused of committing. This is legally sufficient, and therefore

counsel was not deficient in failing to take exception to them. Furthermore, the jury foreperson

had been presented with the verdict forms twice, once at the previous trial which ended in a hung

jury, and again at the subject trial where Applicant was convicted. There is no indication that any

questions were ever raised, either by the parties or by the jurors, about how the jury should

appropriately indicate its verdict. Counsel's testimony that she did not see anything objectionable

about them is illustrative. Because the forms were proper and there is no evidence indicating that

the jurors were confused, this Court finds that Applicant was not prejudiced whatsoever by

counsel's failure to take exception to their form. Therefore, the allegation must be denied and

dismissed with prejudice.

Failure to Make Reasoltable Closing Arguments

Applicant alleges that counsel provided ineffective assistance in failing to make reasonable

closing arguments. Specifically, Applicant asserts that counsel should have questioned Prentiss

Jeffries's story about visiting his father because his father was not present at the scene, as well as

questioned the veracity of his statements to law enforcement because the original search warrant

S The trial court did note to the jury that there was a typo on the second set of verdict forms,
which included the name "Bruce." This was a result ofan oversight from the standard forms
used to produce the verdict forms in this case.

36



1027

did not indicate that the large quantity of drugs was located across the street. This allegation is

without merit.

The right to effective assistance of counsel extends to closing arguments. Yarborough v.

Gentry, 540 U.S. 1,5,124 S.Ct. 1,4 (2003). Nonetheless, counsel has wide latitude in deciding

how best to represent a client, and deference to counsel's tactical decisions in closing presentation

is particularly important because of the broad range of legitimate defense strategy at that stage. Id.

540 U,S, at 6, 124 S.Ct. at 4. Closing arguments should "sharpen and clarify the issues for

resolution by the trier of fact," but which issues to sharpen and how best to clarify them are

questions with many reasonable answers. Id. (citing Herring v. New York, 422 U.S. 853,95 S.Ct.

2550 (1975)).

When counsel focuses on some issues to the exclusion of others, there is a strong

presumption that he did so for tactical reasons rather than through sheer neglect. See Strickland.

466 U.s, at 690, 104 S.Ct. at 2052 (counsel is "strongly presumed" to make decisions in the

exercise of professional judgment). Even if some arguments would unquestionably support the

defense, it does not follow that counsel was incompetent for failing to include them. Gentry, 540

U.S. at 7, 124 s.et. at 5.

Counsel testified that she attempted to tie together all issues that could be considerably

support a reasonable doubt in her closing argument. This meant challenging the credibility of law

enforcement, pointing out inconsistencies in the stories of witnesses, and targeting Lattimore

specifically. The trial transcript shows that counsel acknowledged that drugs were found but

pointed out that only Eric Lattimore, a drug criminal in his own right, said they belonged to

Applicant. (Tr. 766·767). She claimed that he did so because they were Lattimore's drugs. (Tr.

769). She described the State's case as an insinuation that Lattimore was kept separate from the
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other defendants while they cpncocted a plan to place the blame on him. (Tr. 769). She explained

her theory that Lattimore was the centerpiece of the entire crime, the one who attracted the police

attention, and the one who placed the drugs in the stove. (Tr. 771-772).

Furthermore, she highlighted that Prentiss Jeffries was not placed at the scene and claimed

to have not given his statement to the police until days later, after being paid. (Tr. 767). She

questioned why the records for the cell phone Jeffries used to communicate with police were not

produced. Jd. She attacked the credibility ofDet. Parker, who was under investigation forunreJated

crimes at the time of the arrest. (Tr. 767-768). She suggested that Applicant did not live in the

house, but rather visited frequently because it was his mother's home. (Tr. 768-769). She described

the police raid as an attempt to take Gwen Bonner's money, and described Applicant as someone

who was selling his possessions to take care of his children. (Tr. 770-772).

Applicant has failed to meet his burden of showing that counsel's perfonnance was

deficient for failing to put forth reasonable closing arguments. Instead, this Court finds that

counsel's closing argument was objectively reasonable under the circumstances. The argument

placed crucial questions regarding witness credibility and the strength of the State's case before

the jury. The fact that counsel did not go further in targeting Lattimore's testimony to show

additional inconsistencies is immaterial, as it would have redundantly questioned his credibility.

Counsel thoroughly covered the issue, and clearly framed his credibility as central to the jury's

deliberations. NevenheJess, the jury bought Lattimore's version of events, and found Applicant

guilty of trafficking the drugs found inside the house. Given that the argument counsel provided

sufficiently scrutinized Lattimore's testimony, there is no reasonable probability that the outcome

at trial would have been different but for counsel's failure to raise two additional, repetitive
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arguments. As such, Applicant has failed to show he was prejudiced by counsel's performance.

Therefore, this allegation must be denied and dismissed with prejudice.

Due Process Violation

Applicant alleges a denial ofclue process oflaw. Applicant's allegation claims infringement

ofhis rights under certain amendments to the United States Constitution. However, Applicant fails

to set forth with specificity the grounds upon which these constitutional violations are based. The

Uniform Post-Conviction Procedure Act requires that Applicant must "... specifically set forth the

grounds upon which the application is based," S.C. Code § 17·27·50 (2003). In an application for

post·conviction relief, it is incumbent upon Applicant to make at least aprimafacie showing which

would entitle him to relief. Welch v. MacDougall, 246 S.C. 258, 143 S.E.2d 455 (1965);

Blandshaw v. State, 245 S.C. 385,140 S.E.2d 784 (1965). Applicant has failed to make even a

primajade showing that his due process right to a fair trial were violated in ways other than those

explained elsewhere herein, this application for post-conviction relief must be denied and

dismissed with prejudice.
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V. CONCLUSION

Based on all the foregoing. this Court finds and concludes that Applicant has not

established any constitutional violations or deprivations that would require this Court to grant his

application. Therefore, this application for post-conviction relief must be denied and dismissed

with prejudice.

This Court notifies the Applicant that he must file and serve a notice ofappeal within

thirty (30) days from the receipt by counsel ofwritten notice of entry of judgment to secure the

appropriate appellate review. See Rule 203, SCACR. Pursuant to Austin v, State, 305 S.C. 453,

409 S.E.2d 395 (1991), an Applicant has a right to an appellate counsel's assistance in seeking

review of the denial of peR. Rule 71.1(g), SeRep provides that if the Applicant wishes to seek

appellate review, PCR counsel must serve and file a Notice of Appeal on the Applicant's behalf.

Your attention is directed to South Carolina Appellate Court Rule 243 for appropriate procedures

N2. The Applicant must be remanded to the custody of the South Carolinan

Depanment of Corrections.

AND IT IS SO ORDERED this £ day or Det..~.2021.

!£~~
Presiding Judge
Seventh Judicial Circuit

;;::
c:>

I, That the Application for Post-Conviction Reliefmust be denied and -<
dismissed with prejudice; and ?E

'""m

IT IS TIffiREFORE ORDERED:

for appeal.

~lJ.---~' South Carolina
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December 21, 2021

The Honorable BI1U1dy W. McBee
Cherokee County Clerk of Court
P. O. Box 2289
Gaffney, SC 29342-2289

Re: Nicholas A. Bonner. #290216 \'. State of South Carolina
2018-Cr-ll-OOSS!

Dear Ms. McBee:
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Enclosed please find the original Order Granting Applicant Belated Appellate Review
pursuant to White v. State and Dismissing All Other PCR Allegations signed by the Honorable H.
Steven DeBerry,IV, in the above-captioned case for filing in your office.

In addition, please forward proofof service and a time stamped copy back to our office for
our file.

Sincerely,

William H. Ray
Assistant Attorney General

WHRlgeh

cc: Susannah Ross, Esquire (via email)
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MOTION TO ALTER OR AMEND-.,
co =

THE JUDGMENT '" :o:l
>

CASE NO,,2018-CP-ll-Q0551

RESPONDENT,

VS,

STATE OF SOUTH CAROLINA,

) iN THE COURT OF COMMON PLEAS
) FOR THE 7TH JUDICIAL CORCUIT
)
)
)
)
)
)
)
)
)
)
)

----------)

NICHOLAS A, BONNER,' "
APPLICANT, ,

STATE OF SOUTH CAROLINA
COUNTY OF CHEROKEE

COMES NOW the Applicant and hereby moves'pur.;uant to Rule 59(e), SCRCP,

to alter or amend the judgment ofthis Court filed on December 23, 2021, and receiv:ed by

the Applicant. January 5, 2022. The Applicant takes issue v.rith findings of fact and

conclusions of law regarding allegations of ineffective assistance of counsel in ~e

Court's Order Granting Applicant's Request for a Belated Appeal Pursuant to White v.'

State and Dismissing All Other peR Claims with Prejudice. He further argues that while

each allegation may not amoWlt to ineffective assistance of counsel standing alQne, the

cumulative effect of counsel's perfonnance was deficient and prejudiced him to the

degree that "·there is a reasonable probability that, but for counsel's unprofessional errors,

, the result of the proceeding would have been different." Cherry v, State, 386 S,E,2d 624, ,

625 (1989),

Regarding the allegations of ineffective assistance of counsel for failing to move

to suppress the search warrants and failure to object to the introduction to the drugs at

trial; the Order states the trial attorney deliberately failed to make a pretrial motion for

suppression or object to the intrpduetion ofthe drugs during the trial beca~ her strategy

was to present evideoee, that the drugs did not belong to the Applicant, (Order pp, 17 &



-,

30). This is not a valid s~tegy in this trafficking case as it fully based on evidence found

pursuant to a search warrant. If the pretrial motion was lost, the defense that the drugs did

not belong 10 the Applicant was still readily available. The jury would bave bad no

inkling of the defend8nt's efforts to assert his constitutional rights and suppress the drugs

used against him other than a valid ObjectiOD when the drugs were put in evidence. (Tr.

440). An effective defense in this case required a pretrial challenge to the

constitutionality of the search-warrant because it would result in the outright dismissal of

the case or the preservation ofa meritorious legal argument for appellate review;

Page seventeen (17) of the Order lays out some of the trial testimony of Officer

Gardner who was the search warrant's affiant. He,claimed that he got the search warrant

for marijuana at 126 Iris Lane after hearing over speakerphone a confidential informant

(CI), Prentiss Jeffiies, speaking with aDl;>ther officer say that a large shipment of cocaine

had arrived. At trial, this testimony was expressly denied by the CI in question who

testified that he Dever spoke to Officer Garner but was coached and paid by an Officer

Ronriie Anderson to give a false statement after the fact. (Tr. 119-23). The ~ted

statement witnesses by Anderson was enl\:red as State's exhibit two. (l'r. 122-18). It says

cocaine was in a trash can· across the street from 126 his Lane. (Tr. 122. 17). The

statement makes no mention ofmarijuana ,at 126 iris Lane.

The trial testimony strongly supports an argwnent that the search warrant was

unproper due the lack of a sufficient indicia of. reliability of the Cl aod the

misidentification of the premises to be searched and property to be found. It further

suggest the existence of a material falsehood and omission in Officer Gamer's search

warrant affidavit as he lacked persooal koowledge of the crs reliability aod the crs

2
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alleged statements referenced a large shipment of cocaine in a trash can across the street,

not marijuana at 126 Iris'Lane. Therefore, had trial counsel ~oved to suppress the drugs,_

there is a substantial likelihood the outcome ofhis case would have been different

For the foregoingreasons, the Appl~cant requests ¢is Court to alter or amend the

aspect of its Ord.er dismissing all other peR elaims with prejudice.

Respectfully submitted,

~O----.
Susannah Ross #11205
Attorney for the Applicant
333 E. Coffee Street,
Greenville, SC 29601
(864) 242-0029

Greenville, South
This L day of·:z;...."""#'-- 2022.
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ORDER
Case No.: 2018-CP-Il-0055!

Respondent.

Applicant,

vs.

STATE OF SOUTH CAROLINA

COUNTY OF CHEROKEE

Nicholas A. Bonner,

)
) IN mE COURT OF COMMON PLEAS
)
)
)
)
)
)
)
)
)
)
)
)
)
)

---------)

-- State ofSoutb Carolina,

The Applicant, Nicholas A Bonner, requests the Court to reconsider the Order

dated December 23. 2021 and filed in the Cherokee County Clerk of Court's office.

Having duly considered the mOlion of the Applicant, this Court has dctcnnined

that its original ruling ofDecember 23, 2021 is fully supported by the law and the

evidence and is hereby ratified and reconfumed. The motion is therefore DENIED.

AND IT IS SO ORDERED.

Dated: I b\'">-QV2-
~~
H. Steven DeBerry, IV
Judge, Twelfth Judicial Circuit
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WITNESSES JLGS..11· O~20
The State of South Carolna

Gaffney PoJlc~J~_~t.

.'
;.<1,~. ;,M,,,k;

County of Cherokee

Barry Bameffe. SolIcitor

_ COURT OF GENERAL SESSIONS

ARREST WARRANT NUMBER

2012A1120200050
SEY 1111111 TERM

ACTION OF GRAND JURY
THE STATE

.. ' : ,
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vs.

Indictment for

Nicholas A. Bonner

TRAFFICKING IN CRACK COCAINE

VERDICT

GlAl~,..--__

rnurmu'---__
---zt::~ ~

Foreperson ofGrand Jury .".
Dote: 7'/.J-'7/i!...

SC Code: 44·53-375 ~

a,pelSon of Petit Jvry,

Dote: 4/J1!dtJl



STATE OF SOUTH CAROUNA

COUNTY OF CHEROKEE

INDICTMENT

At a Court of General Sessions. convened on __..Sr","p'-'~"L.I,,;r,,·?,-_~

Grand Jurors of Chero~eeCounty present upon their oath:

TRAFFICKING 111 CRACK COCAINE

the

That Nicholas A. Bonner, did in Chero~ee County on or about August 6,

2012, Icnowingly sell. manufacture. deliver. purchase or bring into this State. or

did provide financial assistance or did otherwise aid. abet. attempt, ~ conspire

to sell. manuftib'ivre. deliver. purchase. or bring into this State. or did knowingly

actually or constructively possess. or did knowingly attempt to actually or

constructively possess (4001 four hundred grams or more of Crack Cocaine. a

schedule II controlled substance, in violation ot §«-53-375. THE CODE OF LAWS

OF SOUTH CAROUNA. (l976). as amend<>d.

Against the peace and dignity of the State. and contrary to the statute in

such case mode and provided.

~~~I,Io!I.I1l..........'. _
~ISTANT'60iJt:ITOR



OPLEADS

SENTENCE SHEET

IN THE COURT OF GENERAL SESSIONS

INDICTMENYICASEM: 2012GSll00820

AlWII: 2012AIl202000s0
Dab: ofOffense: 117/2012
S.C. Code §: 44-S3...037S(CX2Xa)
COR Code 11: -'0,,392"- _

)

)
)
)
)
)

BLACK Sex: M Age: 36

'~;i~~S~S#~'~~~~~g~~~)J ;-;;=~Sll)#. l
*COL YcsO NoD CMV YcsD NoD Hazmat YesD Nod
In disposition ofthe said indictment come.s now the Defendant who was ug CONVICTED OF or
TO: Trafficki~ in ice. crank or crack ~ 28 i or more. but less than 100 ~. 7-25 years

in violation of § 44.SJ.037S(C)(2Xa) afthe S.C. Code of Laws. beariog CDR Code 1# <ii03~92:;,- ,
o NON·VIOLENT-~"""VT6tENT j2gSERIOUS OMOSTSERJOUS OMandatoryGps(CSC O§17·25~S

~
wlminorlstorLew<lAct)

The: ctwse is: 0 As Indicted, lesar Included Offense.. DDcrcndant WalVC$ PraentmeQt (0 ORad Jury. (defendaat'1lnilials)

Tbc pica is: Without Ne: II.t~ or Recommendation, . 0, Negotiated Sent~ 0 R~mmendation by the: State.

ATTEST. 10 14'« N,v/"' t\(.II)ij(( L-oA-''.I...! ~37{'t
BAIN, CH STOPHER MI EL ~ Bar# Dcfmdant J\ltOl'iIeyroroean1 SC Sri

WHEREFORE. che Defendant is commited to the G[ State Departllleat olConeetiollS, 0 COlaty Detee.tion Crater,

for.dctenninatC:lennof UJ~ 0 mderthe Youtbr.1OfTmderAd notlOc:xcecd _ years
~to pay. nne or$ f:7{er.1'l2'r ;;..-"" - ;provi~ upon the service of - da~rhslyeanandlor paynwnt

ors ; plus costs and assessments as IIpplica~e·; the Nance is suspendecI with probatioa for _--' _

mondisIyears and subject 10 South Carolina Depanmet'll of Probation, Parole and Pardon Services standard condilions of
probalion, vAlich at incorporated by n:ference.
o CONCURRENT or 0 CONSECUTIVE to 5el\leoce on:
GiJ The Defendant i510 be lliven credil for time served pursuant to S.C. COde § 24-13-40 to be <:akUlalecl and applied
by the Stale Department ofCorrections. ,
o The DefendaDt is to be placed on 1M Cenlral Registry ofOliki Atme and Neglect pursuant to ·S.C. Code §17-25- I35.
P1InD..I to 18 US.C Seellon 922,lt is unlawful for. penon ronvlctm 01. violation olSeeckH116-2S.20 or 16-25-65 (Do_estic
V'.oleftee) to nip, trauport, possess, or rrceive. nrnntl or amMPaltioD. .

~ATEOFSOUTH CAROLINA

OOlJltITY OF Cherokee
STATE VS.

Nicholas Androplus Bonner

Appointed PO or appoirued other counsel,
Proviso 61.6 requires SSOO be paid to Clett
durini probation and shall be collected before
any other A:es.

____~ Public SCrvice Employment

Obtain GED 0
Attend YO(;. Rehab. or Job Corp.
May serve WIE begining
Subscancc Abuse Counseling 0
Random Dnl&,Alcohol tesling 0
Fine may be pel. in equal, consecutive weekly/monthlY
pmtS. of S bcg,inning:

$ =--===~..::::..~Io~Pu:b:"~' :Do:':"""':~F~":""~ _Other:

S,:s2? r,bICQ .oV
$ "53' 7...SC;:?.o

$100 $ <tZ?0le>
liDO S
$12 S

ru •

S5OO~s:zS S ,2S:6ZJ
SISO S .<.;52? •dO
.SO .
$401<. •

• 3/::::15 .75

SPECIAL CONDITIONS:
OR£sTrn.rnON: 0 DderrH 0 Do:f. Walva H~. 0 OnIerft P11J'P

Total: S ~~:.:;;::::=:":P:'"':,,:2ll%:::~("=-'-===~.~====PaymentT~:

o Set by SCDPPPS

Recipient:

-FIM;
§ 14.1-206 (As.scssmmu IOU %)

§.14.1.] I I{A)(l) (Conv. Surcbqe)
§ 14·]·]1 I(AX2)(OUI Surebqe)
§ 56--5-299' (OUI Asxssment)

§ 56--1-286 (OUI Breath Tt'$I)
Provbo 61.6 (Public DeWrobado!l)
§ 14·1-212 (Law Enforce. FWldingJ
§ 14·1·213 (Drug Court Surchlqe)

§ ,o-21·1Io4{But Breath Test Fee)
§ 56--5-2942(1) (Vehicle AsseuInent)

J% 10 Counl)' (ifpaid in installments)

TOTAL

<:"""."I'f In'fnnl,.\

Cieri: ofCoon! Depul)' Clerk

""""-
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AFFIDAVIT
STATe:OFSOUTHCAROUNA »

oCoo""dK] Mu_n~o' .>
GAFFNEY )

PwIonIIy apprIIINd blloN me the mnt RONNIE ANDERSON
being dUly sworn depoIn IIIId U)'S IhaI dJIiidiill BONNER, NICHOLAs ANDROPEUS
did IlIIhIn this oounty .nd .1Ilt, on 0810612012 viola. tht crlmln.ll I.ws of Ihti

"'" " ..... """", ,,, """""" " 0 Coo"", 00 ...,.....,,, "GAF=F"N"'EY"- _
In IhI tofIoomg~ -
DescRIPTION OF OFfeNSE:

TRAFFICKING ICE, CRANK OR CRACK·3RD OFF· 44-53-375
I IIJrther till. lhel there II probeble C8UN 10 believe IMI the cIltfendanl nllmecl above did ccmnll
the crime sec forth Iflcl lhIl probIibIe CMlH Is buecl on lIle 'elbing f.ctI:

ON OR ABOUT AUGUST 6. 2012 THE DEfENDANT, NICHOlAS ANDROPLUS BONNER, DID HAVe IN HIS POSSESSION
MORE THAN 400 GRAMS Of CRACK COCAINE. A SCHEDULE II CONTROlLED SUBSTANCE, WHILE AT 125 IRIS lANE
LOCATED WITHIN THE CfTY UMtTS OF GAFFNEY. SOUTH CAROlINA, COUNTY OF CHEROKEE. 'T1iIS DEFeNDANT HAS
AT lEASTTWO PRIOR CONVlCTlONS OF THIS SAME TYPE OFfENSE. PROBABlE CAUSE BASED UPON INVESTIGATION
OFTHE GAFFNEY POLICE DEPARTMENT NARCOTICS DIVISION.

CASE NUM6ER; 2012·"34.

HaYIng found pn:lbabIe c:auH IfId lhI __ efftIni ha\Ilng sworn befcn 1M, YOU'"~ and dteeled to.msl:ltIe HId
dlfenctatiand bl'ing hlm or ...... before l11li for1twwIfl \0 bedNllwlh according to ...... A copy or HI ArrMI W....nt IhaII be dl1l¥eMd 10
the dlfendlnllllhl time of b IIlICUIion , or .. aoon IhIJQftIr as II; I)faCIIcIIbll.

toand~ befCn me )
.If .;/OJ:J-. , ........- 2OLN~UMESTQNE ST.

• -- GAFFNEY SC 29340

(LS, : J....."_ 8,.5",4=-4",87<.:-8,.5..2:1.4 _

) "_Coo« 0 _- 00....- 0"""", ,
'of tuurng Judge,

Judge Code; KS=--

:.,~ .. '
~:..: '·'1
_ f·10 ".":
_., ., ... I
•... <' I IIIc=.; .. 1'"1,.

0"-.,,-..~~ ',:".::.. Oc::" '2""""

ITATEOFSOUTHCAROUNA I AfIiltnI'aAddrosa 201 N. lIMESTONEST;:: ,.' ~ ,:~

O
GAFFNEY SC 29340 ;.: -0 r: p -;;

Ccol4ll!l~lIlyor ) ~TeIephone ~7-8S24 (') ~ :": ':~ 0

GAffNEY· } ARREST WARRANT rn ~ =-, ~
TO AMY LAW ENfORCf:M2NT OFACER OFTHa STAll! OR IIUN~PAUTYOR AMYCON8TA~Of ~IS c6\)NTy:

It appnting fron't the .txM ~ thai thl~ .~ tNMn8ble growtdI'.. beIeYe hit
011 08IQ6I2012 .,.,.,. BONNER, NICHOlAS ANDROPLUS
lid vIoIebt lhe afmin.l ..... or In. Stale 01 Soulh c.olina (cr ordinance of

0""""",00_ of GAFFNEY '"Nt - "''''
De8CRP'nOtI OF 0fFI!HI(:

TRAFFICKING ICE, CRANK OR CRACK-JRO OFF - 44-53-375

.... ­• to III IfRIIted and btougtll befofe me to be
... will ac:cv!dIng 10 laW.

Phone: 864-Q2Q;QQ2Q SSN:
sex:!LfboI~ht R.004
DL SIMI:~ Dt.k.

DOe Agen~ ORI~~Q200

.......... """'" POLICE DEPAR:mmr:::
ProIecWlg Offitler: RONNIE ANDERSON
0f*IM: TRAfFicKiNG ICE. CRANK OR
==.,-_=...,-,= Offense Codt>:
~ .... 4-4-53,37'

BONNER, NICHOLAS ANOROPLUS
AddrMs: 126 IRIS EN

GAFFNEY SC 2113<l1

2012A1120200050
STATE-OF lOUTH CAROlWA

0""""", 00_"
GAFFNEY

ARREST.ARRANT

THE STATE

..-

TNt. .....,.,." c:smf1EO FOR SERVICE ki lhe

Oc~'" 0 M,•••"",,,

JETURN W4RRAHTTO:

RETURN
A COA' of ItlII .,..1 wanwlt _ ~ to

dltMdent &"'.10' -".-, /...1,.$"A~S

" ~&:.-:'(~~_, __ XiiIt:Z

____.....===.._--'-_IL•.)
SljlililUii Of JUdQi....,

KAYE ALLISON
201 N. LIMESTONE ST.
GAFFNEY SC 29340

,.' ~ ORIGINAL
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