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STATEMENT OF ISSUES ON APPEAL

Did the trial court’s jury instructions deprive Appellant of his right to a fair trial by
improperly shifting the State’s burden of proof where there is a reasonable likelihood the
jurors substituted the trial court’s repeated concept of determining the truth in this case for

* the State’s constitutional duty to prove Appellant’s guilt beyond a reasonable doubt?

N



STATEMENT OF THE CASE

On October 22, 2010, Appell;ant Mitchell House was indicted by the Richland
| County Grand Jury for breaking énd entering a motor vehicle and petit larceny. | R. 155.

bn October 26, 2011, Appellant proceeded to trial b¢fore the Honorable Clifton
Newman and a jury.. R. 1. Appellant was représented by Clarke Newton and Gregory
Collins, and the State was represented by Assistant Solicitor Anne Spears-Walsh.

On October 27, 2011, the jury found Appellant guilty of bfeaking and entering a
motor vehicle and not guilty of petit~ larceny. R. 125, 1. 22 — 126, 1. 6. The trial court
sent_enced Appellant to one year imprisonment. R. 134, 11. 19-20.

This appeal follows.



ARGUMENT

The trial court’s jury instructions deprived Appellant of his right to a fair trial by
improperly shifting the State’s burden of proof because there is a reasonable

- likelihood the jurors substituted the trial court’s repeated concept of determining the

truth in this case for the State ] constltutlonal duty to prove Appellant’s guilt beyond a
reasonable doubt. :

Relevant Eacts-
. At ;[he close of theeyidence, the State requested that the trial ‘court instruct the jury -
using “Victor v. Nebrdskal, as its reesonab_le doubt charge.” R; 99, 1L 1-2. In response, the
triai court sta;[ed, “All righ:[. That’e part of the ctandard charge,II ;t)elieve.;’, R. 99, 11. 3-4.
*The trial court prcvided the following'charge_ oc reasonable doubt:

 The State must prove the defendant guilty beyond a
+ reasonable doubt. So what is a reasonable doubt in the
law?. A reasonable doubt is- a doubt which makes an
honest, sincere juror in search of the truth to hesitate to
*act. - Proof beyond a reasonable doubt must, therefore, be
~ proof of such a convincing character that a reasonable
_ person would not hesitate to rely‘and act upon it in the most
* important of his or her own affairs. . . . It is your duty then
_in your joint deliberations to determine the truth in this
. case, giving the defendant the benefit of every reasonable -
doubt on each and every issue, and from the facts that you .
determine to be"true you take and apply the law which 1
* . have just given you and, thus, arrive at a verdtct which
- speaks the truth in this case.

R 1‘10,-1‘. 7- 113,1:18 (emphasis a_dded).
After the trlal court ﬁmshed 1nstruct1cg the jury on the law defense counsel
obJected to the reasonable doubt charge “because the jury is determmmg Whether or not
the State’s met thcir burden [of proof] . . . [t]hey’re not technically in search of the truth.f’

R. 114,1.22-115, 1. ,8-‘. “The trial court replied, “All right. The obje.ctilo‘ns are ncted.” R.

! Victor v. Nebraska, 511 U.S. 1 (1994).



115, 11. 13-14; Court’s Exhibit # 3 (jury charge).
During deliberations, the jury sent out the following note:

We have so far reached a verdict on one of the two charges..

On the second charge we have not been able to reach a

unanimous decision. All jurors have expressed his or her

view of the evidence presented and, each has maintained

“this held view in spite of a lengthy debate. What direction

or guidance can you provide to aid us in reachmg a smgle

unanimous de0151on‘7
Court’s Exhibit # 2 (jury note) (emphasis added); R. 117, 1. 1-9.- After_‘reading-the jury
note aloud, thef.trialj court, then inquired, “What says the State?” The State ;responded,
“I’m.flabbergasted that we’re in this position, so I really-don’t know what to say". . . I 1
" would like you to Allen’® charge them, but I’ll be gnided by what the Court feels [is -
necessary].” R. 117, 1. 10-13. Defense cohnsel agreed that “an Allen charge would be
appropriate[.]” R. 117 11. 16-19. The trial court 1ssued an Allen charge to the jury. R
118, 1. 12 - 120, 1. 19. |

After almost five hours of dehberation the -trial court asked the Jury foreman ‘

“Mr. Foreman you all have been deliberating for . ... allittle short of ﬁve hours ...Do
you want to quit for the day and come back tomorrow mornmg‘?” R. 123,11 14- 17 The
jury foreman replied, “Your Honor yes. Ibeheve that would help us.” R. 123 11 18 19.
The jury deliberated for an additional twenty-three minutes the following mornmg and-
found Appellant guilty of breaking and entering a motor vehicle and.not guilty of petit
larceny. R.125,1.4-126,1.6. -

Defense counsel subsequently moved for a new trial because the jury was previonsly

deadlocked, the length and break of deliberations, and the split verdict. R. 128, 1,.' 16 — 129.

2 Allen v. United States, 164 U.S. 492 (1896).
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The trial court denied thé motion for a new trial. R. 129,1. 13 -131, L. 25.
Burden Shiftihg Discussion i |
In determining whether a defendant was prejudiced by improper jury instructions,
the colurt. must find that, ;/iewing the charge in its entirety and not in isolation, there is a .
reasonable likeliﬁood that the jury épplied the improper instruction in way that violates
the Constitution. See Estelle v. MéGuire, 502 U.S. 62, 72 (1991); accord State v.
Aleksey, 343 S.C. 203 27, 538 S.E.2d 248, 251 (2000); Todd v. State, 355 S.C. 396, 399
403, 585 S.E.2d 305, 306-309 (2003). “The' Due Process Clause requires the government
to prove a criminal defendant's guilt beyond a reasonable doubt, and trial courts :miist’
“avoid defining reasonable doubt so as to lead the jury to convict on a lesser showing.vthz.in
"'due process réquires.” Victor v. Nebrdska, 511 U.S. 1, 22-23 (1994); See In re Win.ship,
397 US 358, 364 (1970) (holdiné the Due Process Clause mandates that the government
prove every element of the charged offense beyond a reasonable doubt); see allso
Sandsfrom v. Montana, 442 U.S. 510, 521 (1979).‘,

'»In Aleksey, our Supreme Court addreséed whether a trial court’s jury instructions ’
shifted the burden of proof to the defendant. Aleksey, 343 S.C. 20, 538 S.E.2d 248. The
Aleksey Court examined the Fifth,Circuit Court of Appeals’ d(ec;ision‘in United States v.
Gonzalez-Béldefas, 11 F.3d 1218 (5th Cir. 1994), which also analyzed a contested jury
chargé. Iﬁ Gonzalez-Balderas, the Fifth Circuit Couﬁ of Appeals found:

As an abstract conceﬁt, “seeking the truth” suggests
determining whose version of events is more likely true, the
government's or the defendant's, and thereby intimates a
" preponderance of evidence standard. Such an instruction
would be error if used in the explanation of the concept of
proof beyond a reasonable doubt. The district court,
however, did not use it in this way. Rather, the trial court

began its instructions with a clear definition of the
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government's burden of proof in which it repeatedly stated
that the defendant could not be convicted unless the jury
found that the government had proven him guilty beyond a -
reasonable doubt., ‘ :
Gonzalez-Balderas, 11 F.3d at 1223 (emphasis added)‘ (footnote omitted).l The Aleksey

Court found that reversal ‘was not required when the trial court’s improper instructions‘

were given in the context of w1tness credibihty and not reasonable doubt Id at 29 538

S E: 2d at 252- 53 Spec1ﬁcally, the trial court found that it was not reasonably hkely that . -

' the Jury apphed the 1nstruct10ns 1n a manner 1ncon51stent ‘with the notlon that the Statev
s has the burden of proof beyond a reasonable doubt because the trial court issued _complete
: ‘~:;1nd proper reasonable doubt 'an‘d c.i'rcumstantialievidence charges. Id. at 28-29, 538
sE2d252 o o
However 1t is 1mportant to note the Aleksey Court s caveat: “Jury mstructions onv
;rreasonabile doubt Wthh charge the Jury to seek the truth’ are dlsfavored because they

‘T, [run] the rlsk of unconstltutionally shifting the burden of proofto a defendant > Id, 343 .

| S. C .at 26—27 538 S.E.2d at 251 (quotmg Sta'te v. Needs; 333 S.C. 134' 155 508 S. E. 2d

o 857 867 68 (1998) (“We agam take. this opportumty to strongly urge the trial courts to - .

Y

| 'av01d using any ‘seek’. language When chargmg Jurors on either reasonable doubt or -
' | ci§¢umstantiai‘eYilqence”); See State.v. Damel_s, Op. No. 27180 (S_'C' Sup. Ct. filed October
" 10; 2012) (Shearouse Adv. Sh. No. 36 at 41) (2012, WL 4801526) (admonishing “the el
court to \re’strict hlS jury instrubtions to matters of law, and refrain from is‘s'uing-
iristructions which rin 'the ‘risk of: depriving defendant’s of their right to a fair trial”). -

(Toal C J., | concurrmg and writirg for the maj orltyf in a separate opmion) :
In Damels our Supreme Court again found that “the trial court prefaced those

[improper] remarks with full 'and adequiate instructions on reasonable doubt” and that “it
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is not reasonably likely that the jury acted in contravention of the reasonable doubt
standard.” Daniels, 2012 WL 4801526 at 5. However, in a concurring opinion and
writing for the majority, Chief Justice Toal noted:

It is troubling that the trial court concluded his jury
instruction with statements that could have distracted the
jury from their core functions: to examine evidence and
make factual determinations, weigh credibility, and perhaps
most importantly, decide whether the State has proven its
case beyond a reasonable doubt. The injection of
extraneous language only serves to distract the jury from
performing their critical role. ‘

e 'Id.‘ Chief Justice Toal furthgr noted that “the trial court's iriaﬁpropriate statements in this
‘case came close to jeopa'rd.iz'ing!the legitimécy of the trjal” and that “/iJt is critical thatvi
ﬁrors understand the proper 'application,of thé reasonable doubt ‘;vtandard.” 1d., 2012
WL 4801526 at 7 (emphasis added).

In thi's’ case, the trial court gave ?m improper chafge on 1'easohable doubt:

The State must prove the defendant guilty beyond a
reasonable doubt. So what is a reasonable doubt in the
law? A reasonable doubt is a doubt which makes an
honest, sincere juror in search of the truth to hesitate to
act. Proof beyond a reasonable doubt must, therefore, be .-
proof of such a convincing character that a reasonable
person would not hesitate to rely and act upon it in the most
important of his or her own affairs. . . . It is your duty then
in your joint deliberations to determine the truth in this
case, giving the defendant the benefit of every reasonable
doubt on each and every issue, and from the facts that you
determine. to be true you take and apply the law which I
have just given you and, thus, arrive at a verdict which
speaks the truth in this case. ‘ '

R. 110, 1. 7 - 113, 1. 18 (emphasis added); Court’s Exhibit # 3 (jury charge). See Needs,
333 S.C. at 155-56, n. 12, 508 S.E.2d at 867-68, n. 12 (indentifying two appropriate ways

to define reasonable doubt and two appropriate ways to charge circumstantial evidence



and finding “[t/rial courts should rarely find it necessary to deviate from those .appr;).ved )
charges.”) (emphasis added).

'Unlike in Aleksey and Daniels, the trial cQgrt’s jury instruction deviated from the
~ approved chérges listed in fo‘Eitnqte 12 of Needs and as a whole féiled to properly convey
" the law to the jury because 1t diluted the reasonable doubt standard an(Ai. the 'Sfate’s burden
- of ﬁroof By placi’ng e’mphaéis ;)'n .the jury"s déterminaf_ioﬁ of the truth in this‘ case. See
50A CJ .S. Juries §. 1 (2004) (broifidi‘rig jﬁrérs are sworn toAdeclafe th'e, facts of tfle qaée as
they are proved from the ev?;ience placed befdre theh) (emphasis addedj. A’ccordingly,

the trial court’s jury instructions deprivéd Appellant of his right to a fair‘ trial by improperly

shifting the State’s burden of 'proof- because there is a reasonable likelihood -the jurors .

: 'substituted‘the tﬁai court’s rebeaﬁedcéncép‘p'of aetermimng the truth in this case for the - ..
‘ State’é cbns;[itutidnél dﬁty,to ,lprove Abpellant’s guilt beyc}ﬁd a reasonable doﬁbt. : Aécord
baniels, 2012 WL 4~801‘526£ Neéds; 3"33"'s.c.‘ 13’4, 508 S.E.2d 857; Aleksey, 343 s.c.:ﬁ,zo,' |
538 S.E2d 248; Todd, 355 S.C. 396, 585 S.E.2d 305. A
Nétably, the éta‘;e di’d ﬂot présent éverwhélming-ev_ideﬂ(‘:e" of -Aﬁpellaﬁt’s gﬁi—lt to-" -
the jury, and the friaﬂ céurt's 'e'rr40n'e-04us instructions éfeariy ," contributed to the gﬁi”lt.}/
- VerdAict.. See Lowry v. Stéte, 376'S.C; 499, 509,‘465;7 S.E.2d 760, 765 (2008) ("From this
' 'ﬁerépective, in order to‘ cdnclude'that' the error,‘di'd no't contribute to the Vefdict, the Couﬁ
fnust 'find thét érror uni_fnportant in relaﬁqn to everything élsé .the jiiry considered on'the
issue in question, as revealed in the record."™) (in;[ernal 'cité’ltiion.iomitted)'. This ié
illustrated by the ‘fovllpwi.r'lg facts: the jury was originally deadlocked; the length ~of |

deliberati‘ons}; and the split verdict. R. 117,1. 1 — 126, 1. 6; Court’s Exhibit # 2 (jury note).
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CONCLUSION

For the foregoing reasons, Appellant Mitchell House respectfully requests that this
Court reverse his conviction and sentence and remand this case to the Richland County
Court of General Sessions for a new trial.

\

Respectfully submitted,

' re
Carmen V. Ganjehsani '
Appellate Defender

ATTORNEY FOR APPELLANT

This 12th day of June, 2013.
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