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THE STATE OF SOUTH CAROLINA
In The Supreme Court

APPEAL FROM RICHLAND COUNTY

Court of Common Pleas RECEIVED

Honorable Clifton B. Newman, Circuit Court Judge

JUN 10 2013
Case No.: 2010-CP-40-06562 S.C. SUPREME COURT
Bruce Wilson, #192733,.......................... Petitioner,
V.

State of South Carolina,.....................o Respondent.

NOTICE OF APPEAL

Petitioner Bruce Wilson, #192733, hereby appeals the Order of the Honorable
Clifton B. Newman, signed on May 9, 2013, which denies post-conviction relief to
Petitioner. The undersigned counsel for Petitioner received notice of entry of the order on
or about May 22, 2013. A copy of the Order on appeal is attached hereto.

EXPLANATION OF GROUNDS FOR APPEAL
PURSUANT TO SCACR 243 (c)

SCACR 243(c) directs that a petitioner inform the court at the time of the notice of
appeal if a post-conviction relief action is barred as successive or untimely under the
statute of limitations. Petitioner herein furnishes a brief explanation of the grounds for this
appeal pursuant to the appellate rule.

On January 5, 2006, Petitioner pled guilty to three counts of Armed Robbery and
was sentenced to twenty-three years imprisonment on each charge, all running
concurrently. No direct appeal was filed.



Petitioner filed his first application for post-conviction relief on May 23, 2006. This
initial PCR action alleged ineffective assistance of counsel. This was based on trial
counsel’s failure to file suppression motions on Petitioner’s statement given after arrest
and counsel’s failure to challenge the adequacy of the photographic lineup that identified
Petitioner as the guilty party. After an evidentiary hearing before the Honorable James C.
Williams, the action was denied and dismissed with prejudice by Judge William’s Order of
September 18, 2007. No appeal was taken on this post-conviction relief action. Petitioner
filed a second PCR application on September 21, 2010.

Petitioner’s second PCR application stated that the claim for relief was based on
newly-discovered evidence. Briefly stated, Petitioner argued that the plea court lacked
subject matter jurisdiction to accept his plea, because Petitioner had requested a
preliminary hearing at the time of his arrest. As the preliminary hearing had never been
conducted, jurisdiction remained with the magistrate before whom the preliminary hearing
had been requested. Respondent filed a Return and Motion to Dismiss the application as
successive and beyond the statute of limitations. The Honorable James R. Barber, I1I,
issued a Conditional Order of Dismissal provisionally dismissing the action while giving
Petitioner an opportunity to submit objections to the dismissal. Upon receiving Petitioner’s
written objections, Judge Barber directed that counsel be appointed for Petitioner and that
Petitioner be given a hearing on his objections.

Accordingly, the undersigned was appointed as counsel! for Petitioner. After
counsel’s appointment, the Application for Post-Conviction Relief was amended to
include a claim for ineffective assistance of counsel relating to Petitioner’s first PCR
action; specifically, the failure of original PCR counsel to file for appellate review of the
decision on the first PCR action. Based on this, Petitioner’s counsel in the second PCR
action argued that Petitioner was entitled to a belated appeal of the original PCR action
pursuant to the holding of Austin v. State, 305 S.C. 453, 409 S.E.2d 395 (1991) and Odom
v. State, 337 S.C. 256, 523 S.E.2d 753 (1999).

The matter was set for a hearing before the Honorable Clifton B. Newman on
October 18, 2012. Pursuant to this hearing, Judge Newman issued an Order of February
13, 2013. The Order denied Petitioner’s subject matter jurisdiction argument as being
without merit, and that further, Petitioner had waived his right to a preliminary hearing at
his sentencing hearing. Regarding Petitioner’s request for a belated Austin appeal, the
court noted that, while Odom holds that the statute of limitations does not apply to a claim
for belated appeal, the Petitioner “failed to exercise reasonable diligence in pursuing relief
and made a knowing and intelligent waiver of his right to appellate review.”

Petitioner filed a Motion to Reconsider under SCRCP Rule 59(e) on February 26,
2013, which was heard by Judge Newman on April 2, 2013. Pursuant to that hearing,
Judge Newman issued an Order of May 9, 2013 which was filed on May 20, 2013. This
Order confirmed the February 13, 2013 Order’s denial of a belated Austin appeal for
failure to exercise reasonable diligence. '



Petitioner appeals on the grounds that this ruling on his request for a belated Austin
appeal is in error. The Odom court explained that under the PCR rules, an applicant is
entitled to “one full bite at the apple,” which includes the right to appeal the denial of a
PCR application and the right to assistance of counsel in that appeal. Petitioner asserts that
the record in this matter will show that it is uncontested that (1) he never received an
appellate review of his initial PCR application; and (2) that Plaintiff’s original PCR
counsel admitted at hearing that this was likely due to mistake on counsel’s part; and (3)
that because of a failure of Petitioner’s original PCR counsel to communicate with
Petitioner, Petitioner was unaware that his expressed wish for appellate review had been
disregarded, and that Petitioner at all times was moving diligently to protect and assert his

right to appeal.

June Q, 2013

Other Counsel of Record:
Megan E. Harrigan

Office of the Attorney General
Post Office Box 11549
Columbia, South Carolina 29211

Respectfully submi

C. Cliff Rollin}f \Lv

RICHARDSON PLOWDEN & ROBINSON, P.A.
Post Office Drawer 7788

Columbia, South Carolina 29202

(803) 771-4400

(803) 779-0016 facsimile

ATTORNEY FOR APPLICANT/PETITIONER
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STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS
COUNTY OF RICHLAND ' FOR THE FIFTH JUDICIAL CIRCUIT

A

Bruce Wilson, #192733,

2010-CP-40-06562 P>
Applicant, '

e
-

r- 1Y
- ORDER DENYING APPLICANTS,
MOTION TO RECONSIDER UNDER
RULE 59(e), SCRCP =
vs. : : -

State of South Carolina,
Respondent.

This matter comes before this Court by way of Applicant’s “Motion to Reconsider Under
Rule 59(e), SCRCP,” submitted by counsel for Applicant on February 26, 2013.
I. Procedural History
AThe records before this Court indicate that Appl‘ic.amt is presently confined in the South
" Carolina Department of Corréctions pursuant- to orders of commitment fror_n the Richland County |
Clerk. Applicant was true bill indicted during the April and July 2005 Ate_rms of the Richland Grand
Jury for four counts of Armed Rdbbery (2005-GS.—40-002-4, -0025, -0026, -0056). He was
represented by Katherine Hudgins, ’Esql;tire, on the charges. On January 5, 2006, Applicant pled
guilty to three counts of Armed Robbery as in&icted before the Honorabie James W. Johnson, Jr.,
and was sentenced to twenty-three years imprisénment on each charge, all to run concurrently. The
remaining charge (-0025) was _disiniésed by the State subsequent to the plea. No direct appeal was
filed. | |
Applicant thereafter filed his ﬁrs;t application for post-conviction relief on May 23, 2006
'(2006-CP-40-2981). Charlie J. Johnson, Jr., Esquire,,repreéented‘Applicant on this ac’Fion. An
evic_lentiary hearing into the matter was convened August 1, 2007, before the Honorable James C.

Williams. Applicant was present and testified at the hearing. By order filed September 18, 2007,

WILSON Bruce #192733 - ORDER DENYfNGABULE 59(e) MOTION (2010-CP-40-06562)
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Judge Williams denied and dismissed-the action with prejudice. Applicant did not appeal the denial
or diumissal of this post-conviction relief aution.

Apnlicant filed a second application, which is tne- subject of this action, on S_eptembér 21,
2010. Respondent ﬁied a Return and Motion to Dismiss the application on' September 30, 2011,
requesting the action be summarily dismissed as successive nnd beyond the statute of limitations.
Pursuant to thié motion, the Honorablé James R. Barber, I11, issued a Conditional Onder of Disrrifssal
provisionally dismissing the action while giving Applicant thirty days to submit his objections to the
dismissal in- writing. Upon receipt of Applicant’s responses, Judge Barber requested the matter be set
for hearing on Applicant’é claim on newly-discovered evidence.

A hearing was convened into the matter before this Court on Thursday, October 18,2012, at
the Richland County Courthouse. Applicant wus present at the hearing with counsel, C. Cliff Rollins,
Esquire. The Respondent was represented by Assistant Attorney General Robert D. Corney. of the .
South Carolina Attorney General's Ofﬁc':e.} At the hearing, Applicant testified on his own behalf.
Also testifying were Applicant’s former trial counsel, Katherine Hudgins, Esquire,. and former post-
conviction relief counsel, Charlie J. Johnson, Jr., Esquire. By nrder filed Fel_aruary 19, 2013, ﬁs
Court denied Applicant’s request for relief with prejudice. - | |

Applicanf, by way of his counsel, filed a “Motion to Reconsider Under Rule 59(e), SCRCP,”
on February 26, 2013. By written Return filed on March 7, 2013, Respondent requested that
Applicant’s motlon be dismissed. A hearing on this motion convened on April 2, 2013 at the
Richland County Courthouse. Applicant was present and represent by counsel C. Cliff Rollins,
Esquire. -Respondcnt was repre‘sented by Assistant Attorney General MeganE. Harrigan of the South

Carolina Attorney General’s office.

-

WILSON Bruce #192733 - ORDER DENYINGcgULF 59(e) MOTION (2010-CP-40-06562) -
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IL. Findings of Fact and Conclusions of Law
Inhis motion to reconsider, Applicant asserted that this Court incorrectly denied Applicanta

belated appeal of his initial post-conviction relief action (2006-CP-40-298 1) pursuant to Austin v,

State, 305 S.C. 453, 409 S.E.2d 395 (S._C. 1991). Applicant asserted that he did not make a
“knowing énd voluntary waive-r of his right to such appellate review” and this Court incorrectly
denied him a belgted appellate review of his initial pbst-convictidh relief action. See Odorﬁ V. Stéte, ‘
337 S.C. 256, 523 S.E.2d 753 (-S‘C. 1999). At the hearing on tﬁis motion, Applicant testified in>>
support of his motion. He testified that he did commit the armed robberies and that he pled guilty to
avoid a harsher punishnrent he;’l could have received if convicted at trial. Applicant testified that he
received notification that his prior post-conviction relief action was dismissed in “late 2008 or early
© 2009” and tﬁat he filed this application oﬁ September 21, 2d 10, seeking appellate review of his first
action, amongst other claims. | |
Réspondént, through its written Return and at the motion hearing, argued that this Court’s

Order of Dismissal contains all of the reQuired findings of facts and conclusions of law required by

S.C. Code § 17-27-80 and Rule 52(a), SCRCP. See also Marlar v. State, 375 S.C. 407,653 S.E.2d
266 (2007). Additionally, Respondent-argued that Applicant’s delay. of at least a year and a half
before filing his second application for post-conviction relief to seek appellate review of his initial
apblication constitutes a waiver of his appellate rights. Respondent argued that this applicant should
not be considered timely under S.C. Code Ann. §17-2—7-45(C). S.C. Code Ann. §17-27-45(C) states:

If the applicant contends that there is evidence of material facts not ':

previously presented and heard that requires vacation of the

conviction or sentence, the application must be filed under this

chapter within one year after the date of actual discovery of the facts

by the applicant or affer the date when the facts could have been
ascertained by the exercise of reasonable diligence.

WILSON Bruce #192733 — ORDER DENYINGpgeULE 59(e) MOTION (2010-CP-40-06562)
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(Emphasis added.) Respondent argues that thé more than eighteen month delay between hearing of

the denial of iu's first post-conviction relief action and the filing of this action exceeds the exercise of
reasonéble diligence and that this application must be dismissed as untimely.

Based upon careful reconsideration of » all of the evidence in this case and upon full

consideration of Applicant’s motion and supp@rtihg documents, this Coun is not persuaded to alter

| or amend the judgmenf. This Court further finds that it§ Order of Dismissal, entered on Feb.ruary 13,

2013 and filed on February 20, 2013, contains éll of the required findings of factg and conclusions of

law required by S.C. Codé § 17-27-80 and Rule 52(a), SCRCP. See also Marlar v. State, 375 S.C.

407, 653 S.E.2d 266 (2007). Aftér a full review of the case, .this Court finds the curren.t order of
dismissal makes accurate, complete and appropriate findings based upon the testimony and
arguments presented at the post-conviction relief hearing. Therefore, A_ppiican_t’s “Motion to
Reconsider Under Rule 59(e), SCRCP” is DENIED.

This Court notes that if the Applicant desires to secure appellate review of this Order and the
Order of Dismissal? a notice of abpeal must be filed and served within thirty d-asrs of the ;ervice of
this Order. Applicant and counsel are directed to Rules 203, 206, and 243 of the South Carolina

Appellate Court Rules for the appropriate procedures to follow after notice of appeal has been timely

filed.
IT IS THEREFORE ORDERED:
1. Appiicant’s Rule 59(e), SCRCP, motion to alter or amend judgment is denied and
dismissed. '
AND IT IS SO ORDERED this " dayor . WMazv 2013,

[
CLIFTONB NEWMAN .
Presiding Judge, Fifth Judicial Circuit
: Cd) v whia | South Carolina. '

WILSON Bruce #192733 — ORDER DENYING RULE 59(e) MOTION (2010-CP-40-06562)
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF RICHLAND ) FOR THE FIFTH JUDICIAL CIRCUIT
)
Bruce Wilson, # 192733, ) 2010-CP-40-06562
)
Applicant, - )
V. ) ORDER OF DISMISSAL . -
| ) »
State of South Carolina, )
)
Respondent. )
)
. . Z = it [y
This matter comes before the Court by way of an apphcat10n for Post- Con&/?cnon Rﬁef C:‘ o
ES s
(PCR) flled September 21, 2010. The state filed a Return and Motion to' Dismiss theg_Ppluﬁon 1"

on September 30, 2011, requesting the action be summarily dismissed. Pursuant to this motion,
the Honorable nges R. .Barberv, III, issuéd a Conditional Order of Dismissal ‘p'rovision_ally
dismissing the action while giving Applicant thirty (30) days to submit his objections to- tile
dismissal in writing. Upon receipt of Applicant’s responses, Judge Barber requested the matter
be set for hearing on Applicant’s cléim on newly-discovered evidence. - |

A hearing was convened into the matter before this Court on Tﬁursday, October 18, 2012,
at the Richland County Courthouse. Applicant wés present at the heafiﬂg with counsel, C. Cliff |
Rollins, Esquire. The Resp-ondent Was.' represented by Robert D. Corney-of the South'Carolinﬁ -
Attorney General's Office. |

At the hearing, Applicant testified on his own behalf. Also testifying were Applicant’s
formér trial counsel, Katherine Hudgins, Esquire, and former PCR counsel, Charlie J. Johnson,
Jr., Esquire. Before this Court were copies iof the records of the Richland County Clerk of Court,
the relevant records of Aéplicant’s conviction, and the records of Applicant’s previous PCR

action.

WILSON Bruce, #192733 — Ordewf Dismissal (2010-CP-40-06562)
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PROCEDURAL HISTORY

The records before this Court indiéate that Applicant is presently confim?d in the South
Carolina Department of Corrections pursuant to orders of commitment from the Richland Cdunty
Clerk. Applicant was true bill indicted at the April and July 2005 terms of the Richland Grand
Jury for four (4) counts of Armed Robbery (2005-GS-40-0024, -0025, -0026, —0656). He was
represented by Katherine Hudgins, Esquire, on the charge(é). Op January 5, 2006, Applicant pled
guilty tq three counts of Armed Robbery as indicted before the Honofable James W. Johnson, Jr.,
and _Was sentenc‘;ed' to twenty-three (23) _yeérs imprisénrnent on' each charge, all to run-
concu-rrentlyr. The remaining charge (-0025) was nolle prossed by the state shbsequent to the
. plea. No dire.ct appeal was filed.

Applicarit'thereafter filed an a_pplicéltion for PCR on May 23, 2006 (26064CP—40-2981).
He was ;epresented by Chaﬂie J. Johqson, Jr., Esquire, on the acti_on. An evidentiary hearing into '
the matter was convened Augustv 1, '2.007, before the Honorable James C. Williaﬁs. Appliéant
was present and testifi_ed at the hearing. By _ord'er filed September- 18, 2007, Judge Williams
deﬁied énd dismissed the action with prejudice. |

In the current action, Applicanf allege;s he is being held in custody unlawfully based upon
. the folloWing: |
1) The ass;ned grounds for the ingtam Application for Post-Conviction Relief are based
- onnzwlydxscova-ed evidence. |
2) The newly-discovered evidence claim relates to Applicant’s assertion that the State

failed to establish jurisdiction over: Applicant sufficient to convict him pursuant to
Indictments 2005-GS40-24, 2005-GS-40-25, and 2005’-63—40-.56, by reason of the

State’s failure to provide him with a preliminary hearing prior to these indictments.

WILSON Bruce, #192733 — Order of Dismissal (2010-CP-40-06562)
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3) Therefore, the Application for Post-Conviction Relief challenges Applicant’s original
conviction under the above-referenced indictments. |
4) To this claim, Applicmﬁ amends and adds his assertion that the newly-discovered
evidence claim also relates to his original Application for Post-Conviction Relief,
filed in 2007, which was based on incffective assistance of counsel.
~5) Facts supporting this claim include the fact that App]icant’s appointed counsel for his

original PCR claim, failed to appeal the initial decision on Applicant’s first PCR
claim, failed to inform the applicent of his failure to appeal, and .in fact failed to

mform the applicant that the attormney was no longer employed with the attorney’s
original law office, limiting the applicant’s contact with his éppointed cbunsel and

preventing applicant from being made aware of the true status of his application.

FINDINGS OF FACT AND CO‘NCLUSI-ONS OF LAW

This Court has had the opportunity to review.the record in its entirety and has heard fhe

testimony at the poét—conViction relief hearing. This Court has further had the opporturﬁty to

obserQe the witnesses presented at the hearing, closely pass upon their credibiiity and weigﬁ thei-r~

' testimony accordingly.. Set forth below are the rele;fant findings of facts and conclusions of law
as required pursuant to S.C. Code Ann. §17-27-80 (1985).

Ina posﬁ-conviction relief action, the Applicant has the burden of proving the allegations

in the application. Rule 71.1(e), SCRCP; Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985).

Where ineffective assistance of counsel is aileged as a ground for relief, the Applicant must

prove that "counsel's conduct so undermined the proper func-tioning of the adveréarial process

that the trial cannot be relied upon as having produced a just result." Strickland v. Washington,

WILSON Bruce, #192733 — Ord%g, of Dismissal (2010-CP-40-06562)
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466 U.S. 668, 104 S.Ct, 2052, 2064, 80 L.Ed.2d 674, 692 (1984); Butler, 286 S.C. 441, 334
S.E.2d 813 (1985).

The- proper meésure of performance is whether the attorney provided representation
within the range of competence reqhired in cﬁmi’nal cases. -Courts presume that counsel
rendered adéquate assistanqé and made all sigqificant decisions in‘the exercise of reasonable
professional judgment. Butler, 286 S.C. 441, 334 S.E.Zd 813>(1985)‘ The Appliéant must

overcome this presumption to receive relief. Cherry v. State, 300 S.C. 115, 386 S.E.2d 624

(1989).

,Coﬁfts use a two-pronged test in 'evaluafing allegations of ineffective assisfance of -
counsel. First, the Applicant must prove that counsel's performanqe was deficient. Under this
.prong, attorney perfarmance is measured by its "reasonableness und-er 'profes'sional norms." .
Chﬂy, 300 S.C. at 117, 385 S.E.2d at 625 (citing Strickland). Second, counsel's deficient
7 performance must have prejudiced the Applicant such that "tﬁere 1s a reasonable probability that,
but for co(msel's unprofessional errors, the result of the proceeding would have been different." |
Cherry, 300 S.C. at 117-18, 386 S.E.2d at 625. With respect to 'guiltsl plea counsel, the Applicant

must show that there is a reasonable probability tha't, but for counsel's alleged errors, he would

not have pled guilty and would have insisted on going to trial. Hill v. Lockhart, 474 U.S..52, 106

S.Ct. 366, 88 L.Ed. 2d 203 (1985).
| Lack of Subject Matter Jurisdiction
Applicant first contends he is in possession 6f newly-discovered evidence Whichproves
the plea court was without subject matter jurisdiction to aécept his 2006 guilty plea. Applicant
cohtends his discovery of the evidence supporting this allegation is sufficient to overcome the
untimely and successive nature of the current PCR application.

WILSON Bruce, #192733 — Ordeé;pf Dismfssal (2010-CP-40-06562)
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At the PCR hearing, Apphcant testified he was originally represented on the charges by
'«'public defender “Mel Longshore™’, Esquire, but was appornted Kat Hudgins as his attorney after
the PD’_S office was conflicted out of its appointment. Applicant stated prior to being relieved,
Longshore requested a preliminary hearing be held on all four of the Armed Robbery arrest
vtlarrants, the first being filed December 28, 2604, and the second on December 30, 2004. Upon
Hudgins tiakin'g over the appointment, Applicant said, he asked her about being breught before
the Court for the preliminary hearing at which time she informed him he had been true bill
indicted by the grand jury. Applicant‘alleged counsel »said because of that, he would not get a
preliminar‘y hearing. Applicant testified he was not aware a hearing had ever been scheduled ”
until after his prior PCR hearing in 2010, but upon receipt of a pécket from the Richland County
Clerk of Court he feund out a preliminary hearing had been scheduled in Mareh of 2005, but
eontinueci. Applicant statedihe did not raise this issue in his pribr _PCR.beca.use he was not aware _
of it at the time. He finished by stating his due process rights were violated in not being afforded

a preliminary hearing as the plea court was without jurisdiction to accept his subsequent guilty

- plea.

Counsel "testified she was able to review her file from Applicant’s case prior to the
_hearing and noted she was appointed in April of 2005 to represent Appiicent, at which time the
grand jury had already returned true billed indictments charging Applicant With four (4) counts
of Armed Robbery. She went on to say once the grand jiiry indicts- a Adefendant, they are no :
longer entitled to a preliminary hearing on the charges; ‘C(')unsel said she never raised a motion or
objection prior to his plea hearing based on the failure to afford him with a preliminary hearing

as he never brought it to her attention one had been requested.

! After a review of the current members of the S.C. Bar, it appears there is no attorney by the name of “Mel”
Longshore. Rather, Ned Longshore, Esquire, is a former Richland County assistant public defender who worked in.
that capacity at the time of Applicant’s plea.

‘WILSON Bruce, #192733 — Order_of Dismissal (2010-CP-40-06562)
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Charlie J'dhnson,-.'Applicant’s'formcr PCR éouﬁsel»for the 2006 action, testified he didn’f
raise any allegations related to the lack of a preliminary hearing or lack of sﬁbject matter
juriédiction in Applicant’s prior PCR action because he was not aware of it.

After thorough review of the record and testimony presented, this Court finds Applicant
has failed to satisfy his burden in proving th'is allegation. First, this> Court would note Applicant’s
core confention is wholly without merit as any failure to afford Applicant with a preliminary
- hearing does not affect the circuit court’s jurisdiction to accept his guilty pléa. “[P]resentmen£ of

an indictment or a waiver of presentment is not needed to confer subject matter jurisdiction on

the circuit court.” State v. Gentry, 363. S.C. 93, 610 S.E.2d 494, fn.6 (2005). Id. “The indictment
is a notice document” and the sufficiency of such is a wholly distinct concept from the circuit
court’s ability to ‘hear cases as “circuit courts 6bvi6ﬁsly have »sﬁbject matter jurisdiction to try
criminal matters.” Id. at 102, 610 S.E.2d at 500. App‘licant’s guilty plea arose from ;riminal
charges following Applicant’s arrest in Richland County. Whether 'tﬂe indictments wete deficient
is inconsequential to the circuit coﬁrt’s subject matter jurisdiction to .accept'AApplicant’s guilty
| plea. Accérdingly, this-claim is without merit. |

Further, the record and testimony before this Court indicate Applicant waived his right to
such a prelfminary hearing through his conduct before the plea court. Any allegation that ~fhe true
billed indictments were erroneous as the grand jury was without jurisdiction' to issue them would
have properly been raised by Applicant priof to entry of his pléa. Applicant’s sileﬂce on the issue

at his plea hearing and his subsequent entry of the guilty plea serve as a waiver of his right to

preliminary hearing on the matter. See Bonnette v. State, 277 S.C. 17, 282 S.E.2d 597 (1981)
(Plea negotiations and silence before the trial court concerning a desire for preliminary hearing

constitute evidence of waiver of such a hearing). At the time of his plea, Applicant was well
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' awafé Vhe' had requestéd a préli_minary hearing from Longshore (if he did in fact make such a
request as he now alleges hé did), and, bésed_ on his PCR testimony, Applicant knew Longshore -
filed the requests for prelinﬁnary hearing. Theréfore, his failure to challenge the indictments or
otherwise méke any mention of preiiminary hearing at the plea hearing, along with his
subsequent éntry of the plea, serve as a waiver of his right'to such a hearing,. .

Additionélly, the-claim is without merit as Applicant was true bill indicted by the grand
jury prior to the convening of the preliminary hearing. . Under Rule -2(b), SCRCrimP, a
preiirm'nary hearing “shall not be hela...if the defendant is indicted by é grahd jury...beforé'the '

- preliminary hearing is held.” Further, “any delay in holding the prelimin‘ary hearing is not a

| gfound for delay in prosecution of the case in the court of gener_gl sessions.” State v. HawKins,

3.10 S.C. 50, 55, 425 S.E_.Zd 50, 53 (Ct. App. 1992). AApplican‘t’s chafgeé were true bill indicted
by the Richlénd Couﬁty Grand Jury on Aﬁril 20, 2005, aftér -the preliminary hearing was
continued from its originally scheduled date of March 10, 2005. Therefore, Applicant was no
longer entitled to a preliminary hearing on the'ch'_arges after April 20, 2005. |

Lastly, in the context of Strickland v. Washington, Applicant has failed to carry his

burden in proving resulting prejudice from any alleged deficiency on counsel’s part in this
regard. The charges Awére ultirhately presented to the Richland Cbunty Grand Jury where
sufficient pfobable cause was found on each of the four (4) éharges; as evidenced by the true bill

- indictments returned April 20, 2005. Therefore, this Court can find no reasonable probability that

had counsel demanded such a preliminary hearing be held, the charges would have been _ N

dismissed by the presiding magistrate judge. “If it is easier to dispose of an ineffectiveness claim

dn the ground of lack of sufficient prejudice, which...will often be so, that course should be
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followed.” Strickland v. Washington, 466 U.S. 668, 697, 104 S.Ct. 2052, 2069 (1984). For all of
the réasons stated above, tflis allegation is denied. |
Failure to File Appeal

Appliéant also alleges PCR counsel was ineffective for failing to timely file an appeal of
his pr_ior épplication for post-cohviction relief. Applicant tgstified he filed thé érgvious PCR
appl_ication in__May of 2006, énd was thereafter appointed PCR counsel for represeﬁtation in the
matter. When asked why there was a three (3) )i/ear delay'between dismissal of the previbus PCR |
_action »(Septémber' 18, 2007) and the filing of the current PCR e;ction (September 21, 2010),
A'pplicént stated he was never apprised of the court’s dismissal of the prior action by PCR
counéel._ Further,;Applicant said, PCR counsel left the law firm he was working at and Applicant
. was therefore unable to lbcate.PCR. counsel to follow up on the status bf the action. Appiicant
' readily admitted he never asked PCR counsel to file an appeal of the PCR if it we?e deni-ed, and
stated he found out about the denial of his prior PCR action inl 2009.

On cross-exgminatic.m, Applicant again noted he was unable to ever speak with PCR
céunsel to ask the matter be appealed if denied and said.his former law firm would not tell
-Applicant Where PCR counsel worked thereafter. When inquired as to when he received av copy
of the o?der dism%ssing the prior PCR action, Applicant said he received a cbpy of the ordér n
“late 2008 or early 2009”.

"PCR counsel testified he did not inform his clients that he would be leaving the law firm
hé had been working at prior to actuélly doing so. He stated his normal procedure is to file the
‘notice of appéal for a PCR client Aupon receipt of the order of dismissal, regardless of whether the
applicant actually requests an appeai or not, but said he failed to do so in this vact‘ion; PCR
counsel noted his failure to file the appeal was “not intentional” and said he “must have gotten
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the paperwork. mixed up”. PCR counsel said if the appeal didn’t get ﬁled, it was his mistake, but
agreed Applicant never asked that he file an appeal.
Based on the above, this Court finds Ap'plicant is not entitled to a belated appeal of his

prior PCR action pursuant to Austin v. State, 305 S.C. 453, 409 S.E.2d 395 (1991). Applicant

failved to exercise reasonable diligence in pursuing relief and has made a knowing and intelligent

waiver of his right to such appellate review after obtaining full knowledge of his appellate rights.

While thé Court in Odom v. State, 337 S.C. 256, 523 S.E.2d 753 (1999), held_ the statute of
limitatibns dQes not apply to a claim for belated appeal, such a rule was imposed to “act as an
applicant’s final séfeguard” to App[icant’s right to appeal where he was unaware of his right to
apéeal until outside of the one (1) year directly following conviction. |
In the current insta’n'ce, Applicant readily concedes he recéived a copy of the order of
dismissal in “late 2008 or “early 2009”, which contains a paragraph in it clearly informing the
applicant that he mu.st"file énd serve a notice of appeal within thirfy (30) days to secure appellate
"review, and specifically directing the applicant to Rule 243, S'CACR, for the proper procedure to
do' so. With that information in mind and being fully éware thereafter ;;f his right to appeal,
' - Applicant waitea until September 2010, more-than a year after his receipt of the order in “early
20097, to»filé the current application requesting a belated appeal. The Uniform Post-Conviction
Relief Act sets forth explicit re;frictions to require appiicants' to timely file and diligently pursue
relief. In particular, S.C. Code § 17-27-45(c) sets forth a one (1) year ,timé limit for filing of an
action when an applicant uncovers fa;:ts not previously known to him/her. That one year time
limit is triggered by “the date of actual discovery” of the facts by Applicant, or the “date when
the facts could have been ascertained by the exercise of reasonable diligence” by Applicant. This

Court finds the current belated appeal cannot be granted as allowing such would contradict the
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Very purpose of theéé statutory time limitations. Applicant “actually discovered” he was entitléd_
to an appeal of his previous PCR action in “early 2009, Therefore, he should have Vtaken
reasonable a'nd diligent steps.to secure such an appeal within the following one year time frame
ftqm hisrec;eipt of such information. Applicant failéd to do se, filing the current action at least
‘several months after the ‘one year time frame had expired. Accordiﬁgly, the current request for a
belated Austin appeal must be denied.
| CONCLUSION

Based on all the foregoing, this Court finds and conclugjes that the Applicant has not
established any constitutional >vi.ol.ations or deprivatibns that would require this court to grant his
appl_iéation. Therefore, this application for post-conviction relief must be (ienied and dismissed
with prejudice.

This-Court advises Applicant that he must file and serve a notice of appeal within thirty

~(30) days from the receipt by counsel of written notice of entry of judgment to secure the

 appropriate appellate review. See Rule 203, SCACR. Pursuant to A'ustiﬁ v. State, 305 S.C. 453
(1991), an Applicant has a right to an appe.llate counsel’s assistance in seeking review of the
denial of PCR. Rule 71.1.(g),_ SCRCP, provides that if the applicant wishes to seek appellate
reviéw, PCR counsel must serve and file a Notice of Appeal on the Applicant’é behalf. Your
attehtion is directed to South Carolina Appellate Court Rule 243 for appropriate procedures for

appeal.
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IT IS THEREFORE ORDERED:-

1. . That the Application for Post-Conviction Relief must be denied
and dismissed with prejudice; and

2. The Applicant must be remanded to the custody of the Respondent.
AND IT IS SO ORDERED this _/ }*L\ dayof  fel—v/ , 2013.

CLIFTON B. NEWMAN
Presiding Judge -
Fifth Judicial Circuit

Kingstree, South Carolina.
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THE STATE OF SOUTH CAROLINA
In The Supreme Court

APPEAL FROM RICHLAND COUNTY
Court of Common Pleas

Honorable Clifton B. Newman, Circuit Court Judge

Case No.: 2010-CP-40-06562

Bruce Wilson, #192733,......oiiiiiiiiian, Petitioner,
V.
State of South Carolina,..........c..cooiiiiiiinn Respondent.
PROOF OF SERVICE

I, the undersigned employee of Richardson Plowden & Robinson, P.A., counsel for
Applicant/Petitioner Bruce Wilson, do hereby certify that I have this date served the
foregoing Notice of Appeal, with attached Orders filed May 21, 2013 and February 20,
2013, by causing a copy of the same to be personally deposited in a United States Postal
Service mail box, postage prepaid, addressed to the parties indicated below on this@ day

of June, 2013:

The Honorable Jeanette McBride Megan E. Harrigan

- Richland County Clerk of Court Assistant Attorney General
PO Box 2766 Post Conviction Relief Section
Columbia, SC 29202-2766 SC Attorney General’s Office

Post Office Box 11549
Columbia, SC 29211-1549

/]
‘ NNIFER L. MILES
June 6, 2013 Legal Assistant to C. Cliff Rollins

Columbia, South Carolina.







COLUMBIA P.O. Drawer 7788 « Columbia, SC 29202
1900 Barnwell St., Columbia, SC 29201 P 803.771.4400 F 803.779.0016

RICHARDS

RICHARDSON PLOWDEN

PLOWD

ATTORNEYS AT LAW

ROBINSON, P.A.

MYRTLE BEACH P.O. Box 3646 « Myrtle Beach, SC 29578
2103 Farlow St., Myrtle Beach, SC 29577 P 843.448.1008 F 843.448.1533

CHARLESTON 40 Calhoun St., Suite 220 « Charleston, SC 29401
P 843.805.6550 F 843.805.6599

www.richardsonplowden.com

REPLY TO COLUMBIA
Email: crollins¢2RichardsonPlowden.com
Direct Dial (803) 576-3712

June 6, 2013

Daniel E. Shearouse, Clerk
Supreme Court of South Carolina
PO Box 11330

Columbia, SC 29211

RE:  Bruce Wilson (SCDC #192733) v. State of South Carolina
C/A No.: 2010-CP-40-06562
Our File No.: 095-534

Dear Mr. Shearouse:

Enclosed for filing is the Notice of Appeal of the Petitioner, Bruce Wilson, in the above-
referenced case, along with a copy of the Orders appealed from and our Proof of Service. It is my
understanding that we are exempt from the filing fee when filing on behalf of an inmate; if that is

incorrect, please let me know.

By copy of this letter, we are serving this Notice of Appeal on the Clerk of Court for
Richland County and counsel of record.

Should you have any questions regarding this matter, please do not hesitate to contact me.

With kind regards, | am

Sincerely,
é}jﬁ)AR S : EN &gRORINSON, P.A.
C.Cli ]

/jlm
Enclosures as Stated

ce: The Honorable Jeanettte McBride (w/encl.) RECEIVED

Megan E. Harrigan, Esquire (w/encl.)

Mr. Bruce Wilson (w/encl.)
iR ]
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