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ORDER OF DISMISSAL

|
|

1; j
This matter is before the Court by way of an application for post-conviction relief (PCR)

filed by Jérel Marquis Heriot on May 16, 2022. On November 1, 20:?.2,g an evidentiary hearing

convened gbefore the Honorable Edward W. Miller. Applicant was present and represented by

Timothy L. Griffith, Esquire. Assistant Attorney General Danielle Dixon represented Respondent.

H

Followingfa thorough review of the plea transcript and the testimony and evidence presented at

the evidenjtiary, hearing, this Court finds Applicant did not meet his burd;en..of proof. Thus, this

Court deni&c relief and dismisses this application with prejudice.

Procedural History

!

!
i
!
;

Aﬁplicant is presently confined in the South Carolina Department Bf Corrections serving a
% )

ﬁﬂeen-yeér sentence. In November 2021, the Sumter County Grand Jur%r indicted Applicant for

five counts of attempted murder, possession of a weapon during a viols

ent crime, possession of a
f

weapon b)} a convicted felon, and possession of a weapon on premises Jer'gving alcohol (2020-GS-

430371). fiI‘hese charges arose after a February 2, 2020 shooting outside oi‘ the Melted Whisky bar

in Sumter.% Applicant was originally represented by Kenneth R. Young, Jr., Esquire, but eventually

retained Ray E. Chandler, Esquire, who was substituted as counsel of ,gecord for Applicant in

January of 2021. Assistant Solicitor Tyler B. Brown of the Third

repre‘sente"d the State.
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On November 15, 2021, Applicant pled guilty before the Ho

t

norable R. Kirk Griffin.

Pursuant t;i) the negotiated plea, Applicant pled guilty to two counts of attémpted murder’ and the

three weaf)ons charges for a determinate fifleen-year sentence; in excharige, the State dismissed

the remaiiﬁng charges.

imprisonment for each count of attempted murder, five years’ impriso

i
:

l
Judge Griffin sentenced Applicant concurrently to fifteen years’
{

[
iment for possession of &

weapon during a violent crime, two years’ imprisonment for carrying a pistol on premises serving
i !

alcohol, and five years’ imprisonment for possession of a pistol by a person convicted of a-crime

of violence. Applicant did not file a direct appeal.

i Current Jication
|

Aéplicant timely commenced this PCR application on May 16,
Applicantfalleged he was entitled to relief based on the following groun

10 (a) “Ineffective Assistance of Counsel”
11(a): “Erroneous advice, lack of preparation, and caercic

|

I

2022. In his application
a4

10 (b) “Violation of 14% Amendment”
i 11(b): “Denial of Equal Protection of the laws »
10 (c) “Stand Your Ground Law and Defense of Others”
11(c): “The claim of stand your ground were never asser

At the heéring, Applicant proceeded only on claims that he was coerce

ted.”

d%to plead guilty; counsel
I

was ineffesctivc for failing to investigate and/or present evidence; and he did not voluntarily waive

§

his right to a direct appeal. Before this Court are the records of the Sum
regarding ?the underlying convictions, the plea transcript, and Applican

Carolina Department of Corrections.

ter County Clerk of Court

t’s records from the South

Testimony Presented at the Evidentiary Heark g

At the evidentiary hearmg, Applicant testlﬁed he wanted to ap?eal but was never told he

L Apphcam pled guilty to the two counts of attempted murder pursuant t? Eorth Carolina v. Alforg_,

400 U.S. 25 (1970).
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could appéal. He stated he never spoke with plea counsel about an appeal. ;Applicant did not recall
: 1
. . 1 .
the plea judge informing him he could appeal. On cross-examination, htia' testified that if he had

appealed, he would have raised the issue of ineffective assistance of’ counsel He also averred the
prosecutxon violated Brady. i

|
Applicant testified he was coerced to plead guilty. He stated plea counsel kept getting

angry and telling him he’d get thirty years to life if convicted of the charges. Applicant testified

plca:counSel.spoke to the judge in chambers and then told Applicant the judge would sentence him

l

to twenty years if he was convicted. On cross-examination, he acknowl dged telling the plea court
he understood the proceedings. He testified he felt like he had no cho:ce if given the option
between ﬁﬁeen and twenty years, anyone would choose fifteen. Apchiant ultimately agreed it

was his decxsmn to plead guilty. ,

Apphcant testified plea counsel never discussed a strategy because counsel was “totally
!

" against” Applicant. He like“rise testiﬁed plea counsel never réviewed the case with him, although -
Applicant{recalled watching a video. Applicant testified his prior attomey had discovered that the

video—wjhich was a compilation of surveillance footage from the Melted ‘Whiskey on the night of

i
1

the shooti'hg—was missing surveillance video from the rear patio. He testified he wanted plea
counsel to obtain the missing v1deo because it would havc supported his story, but plea counsel
never found it. Apphcant averred plea counsel‘s investlgatxon was not thorough and dld not

uncover any new evidence from his prior attorney's investigation. i

Pléa counsel testified he investigated whether the security guardfs were licensed to carry
: . 1
weapons and explained that issue to Applicant. Additionally, pl alcounsel and a private
‘ investigat{;)i‘ réviewed the surveillance videos ofodUced by the prosecixﬁoin to see if aﬁything was

left out. ﬁlm counsel stated they did not receive any interior videos from the bar; law enforcement

!

Page 3 of 9 !




did not reé{i.lest them and plea counse!l learned the video footage was

_:le?leted every thirty days.

!

Plea counéel acknowledged the videos from the prosecution did not contain footage from the patio
.é t

where'thejincident staried. He stated footage from the patio, had it exis;te;d, would not have been

t [
relevant to the shooting itself but may have been relevant to show the e\/e’nts that prectpitated the

shooting. Speclﬁcally, if the video existed, it may have shown why five people initially followed

Apphcant .from the bar.2 Plea counse] testified he visited the Melted

k\’hxsky to investigate the

) placcment of cameras; as to exterior cameras, he found two cameras thit wete not operable-and a

third camera that was added after the shooting. Plea counsel testified K

e d1d not see any cameras
|
!

in the patio arca. He testified he initially believed the prosecution had not tumed over videos from
3 !

the patio, iaut he dltifnately concluded no video existed from that area.
i

In‘addition to investigating the video and whether the security gu

4

ards were licensed to catry

weapons, jalea counsel interviewed a police officer who had been relieved'fof his job due to marital

: "niiseondul_ct.‘ He testified defendant was aware of all his‘iinkvest‘i-gatiohs.

Al

based on @he surveillance video, Applicant would likely not get an ecquitital at trial, - Although he

believed fhe entire video was disturbing, plea counsel stated the secon

l
d shooting incident would

have been the most difficult to defend, and a stand-your-ground defense! would not have worked

dueto the vxdeo Plea connse] stated he showed the video to several indi

judge, to get their i mput as to what a jury might think; the responses wer

v:duals, including a retired

e not favorable. He stated

I
the retired judge thought a reasonable sentence, if Applicant was convicted, would be 20, 22 years,

maybe 25. Plea counsel stated Applicant previously had a twelve-year

2 According to the State’s recitation of facts, Applicant and his brother
and surveillance videos showed Applicant retrieve a gun from his car

offer that he turned down.
!

'were ejected from the bar,

d attempt to re-enter the

bar. At that point five individuals approached Applicant, and Applicant fired at them nine times.

After the'initial round of shots, one of the five men armed himself,
corner and began firing directly at that individual, (Tr. 15-17).
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He stated ?the solicitor was difficult to work with in this case because

released from prison on a different crime. Plea counsel testified he e

’z
Applicant{ had just been

I(plained to Applicant the

oonstxtutxonal rights he waived by pleading guilty. He stated it was ulttmatsely Applicant’s decision

to plead, t;ut plea counse] was prepared to proceed to trial.

H
i
i

Findings of Fact and Conclusions of Law

Thls Court has had the opportunity to review the plea transeript ix
. the testimony at the PCR. hearing, . This Court has further had the o

witnesses fprcsented at the hearing, closely pass upon their credibility, a

§

accordingiy. After a careful review based on the Strickland standard

finds App;licant has failed to carry his burden of proof. Below are thiT

and conchi:si,ons of law as required by section 17-27-80 of the South Ca

i Ineffective Assistance of Counsel
) Ina PCR action, an applicant bears the burden of pro'vi'rrig‘ the

SCRCP;

i
1

assistancei of counsel must prove “counsel’s conduct so undermined th

adversariz;l process that the trial cannot be relied upon as having produce

!
i

1
1

!
1 its entirety and has heard
; ane

Lo
pportunity to observe the

d weigh their testimony
et forth below, this Court
(]Eourt_’s findings of facts

rolina Code (2017).
| ;

allegations. Rule 71.1(e),
| .

. 1
Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985). An apleimt alleging ineffective

ﬁroper functioning of the

d fajust result.” Strickland

' !
v. Washington, 466 U.S. 668 (1984); Butler, 286 S.C. at 441, 334 S.E.2d at 813. “The test for

effective assistance of counsel is whether the representation was within the range of competence

‘Watson v. State 287 S.C.

demanded of attomeys in criminal cases.”

637 (1985). Courts presume counsel rendered adequate assistance

decisions m the exercise of reasonable professional judgment. Butler, 2

at 813.- An applicant must overcome this presumption to received relief,

115, 386 S.E.2d 624 (1989).
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Cherryv. State, 300 5.C.




' To%establish ineffective assistance of counsel, a PCR applicant méust‘ prove (1) counsel’s
perfonnanfce fell below an objective standard of reasonableness and (i!)%the applicant sustained
prejudice és a resuit of counsel’s deficient performance. Strickland, 466 US at 687-88; Cherry,
300 S.C. ﬁt 117-18, 386 S.E.2d at 625. To prove prejudice following a g?ililty plea, the applicant
“must sho?v that there is a reasonable probability that, but for counsel’s exérors, he would not have
pleaded guxlty and would have insisted on going to trial.” Hill v. Lockha;t,% 474 U.S. 52, 59 (1985).

B H
3 '

Coerced to plead guilly / Involuntary Plea

Applicant contends he was coerced to plead puilty when plea cou;lsel became angry with
him and téld him he would get thirty years to life if convicted of the ¢ ;_ges. Applicant testified
that after ;;lea counsel spoke to the judge in chambers, plea counsel toldhE;plicant the judge would
sentence };im to twenty years if he was convicted. He testified he fel like he had no choice; if
given the éption between fifteen and twenty years, anyone would cPQose fifieen. Applicant
ﬁltimﬁtélj/;'ag'rééd it was his decision to plead guilty. |

' Thns court finds Appiicant has not shown plea counsel was mgaﬁ'ective'in this regard.
Initially, lt was plea counsel’s duty as Applicant’s attorney to advise him ipf the potential sentence
he would ;face if convicted at trial, and plea counsel was pot deficient gm? informing Applicant of
the sentenjce he faced. Although Applicant found himself in a situation hé did not want to be in—

choosing between a fifteen-year negotiated i)lea or chobsing a trial where he risked up to 162 years’

imprisonment if convicted—this Court finds the choice Applicant faced was not the result of any

deﬁciency by plea counsel. This Court further finds it was ultimately App'licantfs decision to plead
guilty. | Based on the testimony, Applicant chose to plead guilty beca:use he feared a greater
sentence if he was convicted at trial; thus, he has failed to prove counsel was ineffective.

Further, this Court finds Appliéant’s decision to plead guilty whs knowing and voluntary.
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Plea counéel credibly testified he explained to Applicant the constitutio,

by. pleadmg guilty. Addmonally, because this was a negotiated plea, Ap

i
(

nal rights he was waiving

licant knew the sentence

he faced. Fmally, the plea court reviewed with Applicant the constituti nal rights he wawed and

the sentence he faced. (Tr. 6-8, 11). This Court thus concludes

pphcant knomngly and

voluntanly pled guilty, and he failed to prove counsel caerced him into pleadmg guilty. Thus, this

claim is demed and dismissed w1tl_1 prejudice.

. Failure to Investigate

I

At:the PCR hearing, Appllcant testified extensively about a purp

counsel tegtxﬁed regarding his investigation of that video and his conclu

g

orted missing video. Plea

|
sion that the video did not

- exist, IThi:s.Court finds credible plea counsel’s testimony regarding his i?vwﬁgatio_n of this case

and his investigation of the video. This Court further finds plea co
.reasonablé and did not fall below prevailing professional norms. Thus

- plea courisel was deficient, Finaily, Applicant did not produce this alleged missing video atthe .. .

PCR hearf}ng and thus failed to prove prejudice. Cf.

S.E2d 5328, 540 (1995) (providing an applicant must produce witne;

support a'claim that counsel was ineffective for failing to interview o
Thus, this claim is denied and dismissed with prejudice.
Failure to Advise of Direct Appeal

Apphcant alleges he wanted to appeal but was never advis

However, absent exceptional circumstances, counsel does not have a d

of his rigf)t to appeal following a guilty plea. See Tumner v. State, 380

373, 374 2(200.,8) ("Absent extraordinary circumstances, such as when

. .rational défenda;;t would want to appeal (for example, because there ar

g
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Glover v. State, 3

uxisel’s investigation was
Applicant has not shown

J
18 S.C. 496, 498-99, 458

ssE:s at a PCR hearing to

r call potential witnesses).

)
|
t
i
'
i
i
!

ed‘ of his right to appeal.
u:;y to inform a defendant
S.C. 223, 224, 670 S.E.2d
there is reé.son to tink a

J xflonﬁ'ivolous_ grounds for
I o




appeal) oﬁ when the defendant reasonably demonstrated an interest njappealmg, there is no

consntutlonal reqmrement that a defendant be informed of the right to a duect appeal from a guilty

plea.”). Here, Applicant did not allege he asked plea counsel to file an appeal but counsel neglected

to do so; m fact, Applicant acknowledged he never discussed an aLgeal with plea counsel,
. |

Likewise, Applicant did not assert any viable issues for a direct appeal oir any other exceptional

circumstances that would require him to be advised of his right to appeal: his guilty plea, See jd.
i :

(“Without%levidence of extraordinary circumstances,-the PCR judge erre 1in finding petitioner was
entitled td a belated appellate review of his guilty plea.”). Because Iu.is was a guilty plea and
Apphcant has not alleged exceptional circumstances, this Court'finds counsel was not deficient for
allegedly not informing Applicant of his right to appeal. Further, because Apphcant did not allege
any excepinonal circumstances, he has failed to show he is entitled to a belated review of his guilty
plea. Thus, this allegation is denied and dismissed with prejudice. i
R *Conclusion [
B;sed on the foregoing, this Court finds and concludes Apphcalnts has not established any
constltutlonal violations or deprivations that would require this Court L.o« grant relief. Thus, this
applicatién is denied and dismissed with prejudice. | |
Sléould Applicant wish to secure appellate review, he must file anci serve a-notice of appeal

within thirty days of receipt by counsel of written notice of entry of judgment. See Rule 203,

SCACR. ‘Pursuant to Austin v. State, 305 S.C. 453, 409 S.E.2d 395 (19?1), an applicant has the

right to an appellate counsel’s assistance in seeking review of the denial oi' PCR. Pursuant to Rule
= !

71.1(g), SCRCP, if an applicant wishes to seek appellate review, PCR copmel must serve and file

a notice of appeal on applicant’s behalf. Attention is directed to Rule 243, ;ESCACR, for appropriate

procedures for appeal.
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%

ITIS THEREFORE ORDERED:

!
!
H
|
|

i
i
|
j

1.:  This application for PCR is denied and dismissed with prejudice; and

-2 - Applicant must be remanded to and remain in the custodr bf the State.

AI?TD IT IS SO ORDERED THIS _/_day of \J)ean-fri |

Mot

]
%

, South Carolina
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EDwARD B MILLER
Presiding Judge .

Third Judicjal Circuit

)
{
i
i
|

1
i
1
!
1
t
1
i
i
H
{
{
! .
; T AT
|
i
5
1
i
i
1
i
i
)
!




Timothy L. Griffith, Attorney at Law
2338 Mount Vernon Dr.
Sumter, SC 29154
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