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1 STI PULATI ONS

2 It is stipulated by and between counsel for

3 the respective parties that all objections are
4 reserved until the tinme of trial, except as to
5 the form of the questions.

6 This deposition is being taken pursuant to the
7 South Carolina Wrkers’ Conpensation Act and

8 all applicable rules.

9 - - - -
10 The reading and signing of this deposition is
11 wai ved by the deponent and counsel for the
12 respective parties.

13 Wher eupon,

14 David N DuPuy, MD, being duly sworn and
15 cautioned to speak the truth, the whole truth,
16 and nothing but the truth, testified as
17 fol |l ows:
18 MR. SANCHEZ: Prelimnarily, | just wanted to
19 put on the record that the parties are in
20 agreenent that we are going to waive the in-
21 person swearing in of the witness; is that
22 correct, Brooks?
23 MR. Bl EDI GER:  Absol utely.
24 MR, SANCHEZ: kay.
25 EXAM NATI ON
803.749.8100 Southern Reporting, Inc. www.souther nreporting.net
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1 BY MR SANCHEZ:
2 Q Al right. Dr. DuPuy, can you hear nme good?
3 A Yes, | can.
4 Q Al right. Excellent. M nane, again --
5 A Yes, sir.
6 Q -- is Bryan -- ny nane, again, is Bryan Sanchez,
7 and I"mrepresenting M. Kyle Bagley in connection
8 with a workers' conpensation claim And the other
9 attorney, M. Brooks Biediger -- sorry if | chopped
10 t he name --
11 MR. BIEDIGER BEE-di-ger. That's all right.
12 Q He is representing -- BEE-di-ger, sorry. He is
13 representing the workers' conp carrier and the
14 enployer in this matter. You understand you're
15 giving a deposition in connection with this
16 wor kers' conpensation case; is that right?
17 A Yes, sir
18 Q kay
19 A Yes.
20 Q WIIl you please state your name and your current
21 | ocation or your business address, where you are
22 ri ght now?
23 A I"'mDr. David DuPuy, and our address is 197
24 Pi ednont Boul evard, Rock Hill, South Carolina.
25 Q Perfect. And prelimnary -- this -- this shouldn't
803.749.8100 Southern Reporting, Inc. www.souther nreporting.net
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1 take too long. | appreciate you taking your tine,
2 and we're -- we're all busy, and I'msure you're a
3 | ot busier. So, as -- as | said, it shouldn't take
4 too long. But have you ever given a deposition
5 bef ore?

6 A Yes, sir, | have.

7 Q Okay. So you're famliar with it, and | don't

8 really need to go over the ground rules or

9 anything, but if -- if you have any ot her questions
10 or anything, just let me know |If you need to take
11 a break, that's fine. One thing | just want to

12 nmention --

13 A Wait, stop. Back up. What that -- wait one

14 second. | mght've m ssed sonet hing because after
15 you asked have | ever done a deposition before, ny
16 answer was yes. Then the screen went blank. It

17 started spinning. M picture cane up. Went off

18 five images, and then now | see you again. So

19 you' Il have to repeat questions after | said, yes,
20 | have done a deposition before.
21 Q Absolutely. And -- and | appreciate it. And if
22 t hat happens at any other tinme, just let nme know.
23 A Iowill.
24 Q Il -- 1 wll be very brief in ny questions. W are
25 all very busy. So | appreciate you taking your

803.749.8100 Southern Reporting, Inc. www.souther nreporting.net
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1 time.
2 A Yes, sir.
3 Q Ckay. And if you don't understand anything, just
4 et me know. And | -- understand nmy questions, |et
5 me know, and | will rephrase it.
6 Can you pl ease state for the record what your
7 education is and what residencies and |icenses you
8 have?
9 A Yes. | attended Enory University in Atlanta,
10 Georgia. Gaduated with a bachelor of science in
11 chem stry. | then attended University of M am
12 School of Medicine, Mam, Florida. Gaduated with
13 honors 1970.
14 | then came to Charlotte, North Carolina. And
15 what used to be -- what is now Atrium used to be
16 called "Charlotte Menorial Hospital and Medica
17 Center.” | did ny internship there in surgery, and
18 | stayed and, for four nore years, did ny
19 ort hopaedi ¢ residency program finishing in 1975,
20 boar d-el i gi bl e orthopedi st .
21 | stayed in Charlotte with Meckl enburg
22 Orthopaedic. And after two years, you can take the
23 board exam nation given by the Anmerican Board of
24 O thopaedic Surgery. | passed that exam nation and
25 have been board-certified ever since.
803.749.8100 Southern Reporting, Inc. www.souther nreporting.net
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1 Wiaen | finished nedical school, | had |icenses
2 -- nedical license in the state of Florida and
3 Ceorgia. Since | had been at Enory, | considered
4 goi ng back to Georgia. Wien | realized that | was
5 going to stay in North Carolina, | got my North
6 Carolina license and let the Florida and Georgia
7 i censes go.

8 Then when | started working in Rock Hill,
9 was i n Meckl enburg Orthopaedic, and in 1993 we
10 nerged to Charlotte Orthopaedic Specialists. In
11 2005, we nerged to Ot hoCarolina.
12 And so when we opened the office in Rock Hill
13 | canme down and hel ped set up that office, and
14 that's where | amnow. Qur office is Piednont
15 Boul evard, as | said, across the street fromthe
16 Pi ednont hospital. So |I've had the South Carolina
17 i cense now four years.
18 So I'ma practicing orthopaedi c surgeon. |
19 have retired from hospital energency trauna,
20 rounds, and so forth. And |I'mjust doing office
21 practice now in Rock H Il three days a week. |
22 still do m nor surgery.
23 | have one other board certification, which is
24 with the International Acadeny of I|ndependent
25 Medi cal Evaluators. It used to be called the
803.749.8100 Southern Reporting, Inc. www.souther nreporting.net
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1 "Ameri can Acadeny of Disability Eval uating

2 Physicians." 1've been in that since 1993. W

3 have to recertify every three years to keep our

4 board certification, and | have just this past

5 January recertified in that.

6 So |I've been in the practice of orthopaedic

7 surgery since 1976. | amwhat's considered a

8 general orthopaedi st, because back then they really
9 didn't subspecialize that much.

10 But ny practice is in about equal thirds. |
11 have done thousands of spine operations, neck and
12 back. So about a third of what | do is spine. And
13 then a lot of joint adult reconstruction as people
14 get ol der and wear out, a lot of total joint

15 repl acenents, hips, shoul ders, ankles, knees. And
16 then the third third of what | do we call "sports
17 medi ci ne,"” kind of the weekend warrior fol ks that
18 get hurt and have a knee ACL reconstruction or

19 meni scus tear or shoulder rotator cuff tear.
20 And in my 40-some years of practice, |'ve done
21 -- seen about 300,000 orthopaedic patients in the
22 of fi ce, and about 20, 000 operati ons.
23 Q Ww. Well, Doctor, you -- you certainly are well -
24 credentialed, and -- and | amvery envious and --
25 and thank you very nuch for taking the tine.

803.749.8100 Southern Reporting, Inc. www.souther nreporting.net
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1 A That -- what's -- one nore addition | forgot. Wen
2 | took nmy boards in 1977, we were grandfathered and
3 did not have to take boards again. | didn't have
4 to recertify. | was grandfathered. But when | --
5 when we nerged to OrthoCarolina, OthoCarolina --

6 because ny -- but ny favorite part of orthopaedics
7 i s teaching residents, house staff, whonever. And
8 so OrthoCarolina said that if any doctors at

9 O thoCarol i na who are grandfathered want to be

10 i nvol ved with teaching, they need to recertify. |
11 agree with that.

12 So in 2011, | recertified. 1t was a big deal
13 to go through it all so that | could continue ny
14 teachi ng process and progranms with OrthoCarolina.
15 Q Excel l ent, Doctor. Well, thank you very nuch. And
16 I -- I think you far -- far exceed what an expert
17 is. And | appreciate it once again.

18 So, I'"mgoing to be asking you sone questions
19 about your patient, Kyle Bagley. And -- and as |
20 nmentioned, | represent himfor a workers'

21 conmpensation claimfor injuries that he sustained
22 back on June 14th, 2019. It's ny understandi ng
23 that you have treated Kyle Bagley as a patient; is
24 that right?

25 A Yes. It is. And I'mbringing up the records. |

803.749.8100 Southern Reporting, Inc. www.souther nreporting.net
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1 have it on a conputer. So I'll be |looking to the
2 right sonme of the tinme as you have questions,

3 because |'ve got a screen up with all of ny notes,
4 all of the records there.

5 Q Excellent. Yes. And that's ny next statenent. |
6 was going to say: Feel free to consult with your
7 chart, his records and, you know, all of the other
8 records that you have in his file from other

9 provi ders.

10 So my records indicate that you initially

11 began treating M. Bagl ey back on Septenber 12th,
12 2019; is that correct?

13 A Yes, sir.

14 Q Okay. And | believe you're still seeing himas a
15 patient; is -- is that right?

16 A Yes. \What | have now -- | -- | haven't rel eased
17 him but I -- when | saw himon February the 20th
18 of this year, knowing that the main issue is with
19 the head injury, in ny opinion, that the scans --
20 and we'll get into all this -- but | have left it
21 as a -- what we say "PRN."
22 In other words, from an orthopaedic
23 standpoint, via the tests and all, there doesn't
24 appear to be anything that he needs from an
25 orthopaedi c doctor. It appears all to be the

803.749.8100 Southern Reporting, Inc. www.souther nreporting.net
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1 treatment fromthe head injury and, thus, the
2 t herapy and braces through therapy, occupationa
3 therapy for the hand, physical therapy for the
4 | ower extremty. And whether the neurologist, Dr.
5 Rao, seeing himw ||l proceed with that or whether
6 they' Il have himcone back and see nme for the
7 extremty, |I've left that open. So |I've not nade
8 hima definite appointnment to return, but certainly
9 have not rel eased him
10 Q Understood. And | appreciate it and, you know,
11 getting into the main questions that | had for you,
12 you know, | just ask that you give us your
13 responses stated in -- in your, you know, expert
14 opinion to a reasonabl e degree of nedica
15 certainty, you know, being nore |ikely than not,
16 based on your -- your prior knowl edge in -- in your
17 career, your training, your research, and your
18 treatment of ny client. 1Is -- is that -- is that a
19 fair statenment for you to be giving nme your
20 answers?
21 A Yes, sir. Yes, sir. It is.
22 Q Ckay. Al right. So the first date of service
23 that I have with himand you is Septenber 12, 2019.
24 Coul d you pl ease state what his history of
25 i1l nesses, his HPI, about what he says happened in
803.749.8100 Southern Reporting, Inc. www.souther nreporting.net
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1 hi s conpl ai nts?

2 A Yes. He states that he was on his job as a wel der,
3 and a -- | have down a 700-pound bale, but | think
4 it's been corrected to |like 642-pound. But at any
5 rate, that he was struck in the head by this bale,
6 that he continued to work that day, saw the doctor
7 | believe, but the next day they did a -- through

8 wor kers' conpensation -- a CT scan of the brain;

9 was unremar kabl e.

10 By the time | saw him-- the injury was in

11 June, so | saw himthree nonths later. He had been
12 getting physical therapy, but it was not effective.
13 He had been sent to an orthotist, and they -- they
14 were going to nake sone type of a brace, but |

15 wasn't certain exactly what they were going to

16 make.

17 Q Ckay.

18 A They -- that's essentially his description of what
19 happened.
20 Q kay. And -- and did you physically exam ne hinf?
21 And, if so, what were the findings that you have
22 for himon that date?
23 A Yes. He had -- he -- his upper extremty, his
24 wists were in flexion, and which I'lIl show The
25 wists conme down into a flexed position such that

803.749.8100 Southern Reporting, Inc. www.souther nreporting.net
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1 he's starting to point toward his own body with his
2 hands. And the left hand was nuch nore invol ved
3 than the right.

4 He had, by then, significant flexion

5 contractures such that his hands, mainly the left,
6 had been held in such tight flexion that |I could

7 barely get it extended back to neutral. Neutra

8 bei ng the position that | have now, where your hand
9 woul d be straight with the forearm and the fingers
10 ext ended and the thunb extended, as opposed to

11 flexing dowmm. And so | noted that | could -- his
12 fingers were down into the palm | could get them
13 back to neutral, but it was extrenely tight.

14 On the lower extremty, he had the inability
15 to pick the toes up. It's called "dorsiflexion,"
16 where you bring your foot so the toes are com ng up
17 off the floor, and the right one could do it. On
18 the left, he was barely able to get it up to what
19 you call "neutral™ position.
20 So if you're standing straight -- if you're
21 standing up on the floor, that foot is in neutra
22 position. Well, his foot was in a drop-foot
23 position, and | could barely get it to neutral
24 mainly on the left.
25 And so that presentation, in ny opinion, was

803.749.8100 Southern Reporting, Inc. www.souther nreporting.net
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1 coming fromthe brain, as opposed to the spina
2 cord, either cervical, thoracic, or lunbar. That,
3 to ne, was brain-generated.
4 Q kay. And what -- what was your diagnosis of -- of
5 ny client on that initial visit?
6 A The -- ny inpression is that head injury and the
7 outer lining of the brain --
8 Now | ' m | ooking at the court reporter. Has
9 somet hi ng changed? Can you still -- everybody
10 hearing ne?
11 Q (I ndi scernible.)
12 A Is the screen -- okay. Not that | mnd | ooking at
13 the court reporter. Now |I'm]looking at the defense
14 attorney. Does that matter? | nean, everybody's
15 still getting --
16 Q Yeah.
17 A -- the informtion?
18 MR. BIEDIGER (To the deponent) Yeah
19 You' re loud and clear. You're good to go.
20 A The -- the brain has a lining in it called the
21 "cortex." And it's just right under the skul
22 bone. And so, when one has a brain injury, it
23 can either be a cortical brain injury of the
24 lining of the brain, right under the bone of
25 the cortex, or it can be a cerebral, which is
803.749.8100 Southern Reporting, Inc. www.souther nreporting.net
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1 down nore into the brain tissue. And when you have
2 an injury like this, it's called either
3 "“decerebrate" or "decorticate."

4 And when you have -- when it is a decorticate
5 injury, that's when the upper extremties turn and
6 flex like they're pointing toward the body --

7 toward the body itself. |If it's decerebrate, the

8 extension of -- the upper extremties extend. And,
9 so, that's why | used the very specific condition
10 of brain injury called "decorticate."

11 And it did not appear that the exam nation, as
12 abnormal as it was, was in any way involved with

13 actually a nerve injury in the neck, a nerve injury
14 in the low back. It all appeared to ne to be

15 comng fromthe brain. So that was ny inpression
16 And mainly in left upper and left lower, so it

17 woul d be a right-side brain injury.

18 Q kay.

19 A That was ny opini on.
20 Q And is that consistent with the contracture or the
21 -- the inversion that we were discussing earlier?
22 A Yes, sir.
23 Q kay. And the drop-foot, | think you briefly
24 mentioned it; but it's ny understanding that the
25 drop-foot could come froman L5 issue or a -- a

803.749.8100 Southern Reporting, Inc. www.souther nreporting.net
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1 brain issue. |s the drop-foot because of the --
2 the corticate issue or what?
3 A Yes. You can have a drop-foot if you damage the
4 | unbar -- Lunmbar 5 nerve at the 4-5 space, or if
5 there's sonething in the brain. Wen you have a
6 drop-foot and it conmes fromthe Lunbar 5th nerve,
7 it's sinply a paralysis. It isn't a flexed,
8 contracted clonus, spastic-type appearance.
9 And his appearance wasn't sinply paralysis
10 that one would get if it was an L5 nerve root
11 com ng out of the lunbar spine. It presents
12 differently. Wen it conmes out of the brain, the
13 foot is rigid and tight and spasticity. And that
14 was the presentation, as | noted, where he had the
15 five- or six-beat clonus.
16 If you have a Lunbar 5 injury down at the
17 bottom of the lunbar spine, at L4-5, it's weak and
18 paral yzed. |If you have it comng fromthe brain,
19 it is hypertonic, neaning hypertonicity,
20 spasticity, contracture. And that's the way he
21 pr esent ed.
22 And that's why | didn't think at all that it
23 had anything to do with the Lunbar 5 nerve root
24 com ng out of the lunbar spine. Just as | did not
25 think that any of the upper extremty |eft-hand
803.749.8100 Southern Reporting, Inc. www.souther nreporting.net
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1 flexion and all had anything to do with a cervica
2 spine injury. It was apparent that it was al
3 brain. And the subsequent scans and EMG pretty
4 much supported that opinion.

5 Q Okay. And -- and I'll go over that in -- in one
6 second.
7 So, just so I'mclear, the -- the "five- or
8 si x- beat clonus," what was that again?
9 A " mgoing to show you on the video in which if I'm
10 testing a reflex on the hand and you tap it,
11 ordinarily a reflex will just junp one tine. But
12 intesting his ankle reflex, the foot -- boom
13 boom boom boom boom-- pounded. It's called a
14 "clonus.” And you count the beats and how many
15 times it does it.
16 And he had a four- to six-beat reflex affect
17 called "clonus," indicative of upper notor neuron
18 damage that cannot be brought on by an L5 nerve
19 root damage down at the bottom of the | ow back
20 because that's not considered an upper notor
21 | esion. And, so, that has to cone fromthe brain
22 or brainstemor up at that |evel.
23 Q Ckay. And -- and, once again, your findings are
24 consistent, if -- if I"mcorrect in understanding
25 you, with a decorticate injury;, is that right?
803.749.8100 Southern Reporting, Inc. www.souther nreporting.net
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1 A Yes. Brain injury.

2 Q kay. And what is "hyper reflex,"” for nmy own

3 edi fication?

4 A Odinarily, when | would get the reflex hamrer and

5 tap your knee reflex, it would junp. And you have

6 +1 to +4. And, ordinarily, people junp just a

7 little bit, boom one tinme and it junps. O the

8 bi ceps reflex or triceps.

9 Sone people normally will have maybe a little
10 bit hyper reflexic +3, rarely +4, but his was off
11 the scale of that by +1 to 4. Once you get a six-
12 beat clonus, that is extrenely high, well above
13 what one woul d expect in any normal person
14 Q Okay. Al right. And | -- | believe in that
15 initial office visit of yours, you wote -- you
16 wote himout of work indefinitely; is that
17 correct?

18 A Yes. | did. Realizing that "indefinitely" did not
19 nmean the rest of his life.
20 Q Ckay.
21 A And | wote it because | knew that he was going to
22 need the braces, he was going to need a | ot of
23 t herapy when you have that injury. And | saw him
24 three nonths later. | knew this was going to go on
25 for many, many nonths before he would be able to
803.749.8100 Southern Reporting, Inc. www.souther nreporting.net
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1 wal k and drive and stand and weld and use the |eft
2 hand effectively, if, in fact, he ever gets

3 recovery fromthat. So that's what | neant by

4 "indefinitely."

5 Q Okay. | appreciate the clarification. And I

6 bel i eve the exact words were "uncertain," but |

7 appreciate it.

8 You al so sent M. Bagley to physical therapy,
9 whi ch | believe he began with your office on
10 Sept enber 12, the sanme day as your initial
11 appoi ntnent; is that your understandi ng?

12 A Yes.

13 Q Okay. And in | ooking over his physical therapy

14 notes over there with you all, does his conplaints
15 and i ssues seemto be consistent with your initial
16 eval uation and all the statenments we tal ked about
17 fromhis initial presentation?

18 A Yes. And the fact that he did not really recover

19 much at all. |If you would have a extremty injury
20 of nmuscle sprain or spasmor even nerve damage

21 with therapy you' re going to be able to stretch the
22 muscl es out, and you're going to be able to get

23 effectively extension and all, if it is a

24 peri pheral nerve injury.

25 But, if it is a central nerve, |like brain
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1 spinal cord -- | nmean brain or brainstem that
2 spasticity overpowers anything that you can do with
3 therapy, and that's what we noted here: that it
4 was sonething that was really not going to be
5 effectively inproved on any quick turnaround tine
6 with therapy.
7 Q Okay. And | believe you ordered sone -- or you
8 recommended some orthotics for his hand and his
9 feet; is that correct?
10 A Yes, sir.
11 Q kay. And is that for the contracture or drop-foot
12 i ssues that we were discussing earlier?
13 A Yes. That's exactly what it is.
14 Q kay. In -- in your reading of your records and
15 the records fromthe other providers involved in
16 this, do you have any evidence to suggest that M.
17 Bagl ey has not been consistent with his conplaints?
18 A No. No. He's consistent, and I'lIl even go the --
19 the step further to say that you really al nost
20 coul d not make up the presentation that he
21 presented with. |In other words, if you went and
22 said, "Now, | want to try to show Dr. DuPuy how bad
23 ["'mhurt if I"'mnot hurt,” he wouldn't be able to
24 do that. You can't fake clonus. The -- the
25 presentation of his hand and -- we can tell when we
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1 exam ne sonmebody -- it's called "giveway weakness,"
2 and it's all kind of different ways. But those
3 contractures, in ny opinion, were absolutely
4 organi c, physiologic, and accurate. |In other
5 words, no synptom magnification or exaggeration or,
6 "I"'mgoing to try to make this worse than it really
7 is.” | had -- there's no indication he did that
8 with me or with therapy or with the orthotist or
9 ort hopaedi st or anybody that was involved in the

10 care.

11 And, also, when | reviewed the record -- we
12 didn't discuss this, but | reviewed the records

13 that he had with Dr. Brown and M dl and Ot hopaedic
14 and Neurosurgery and the Neurologic Institute in
15 Charlotte of Dr. Rao. The presentations, when he
16 was seeing them was very consistent with what |
17 saw.

18 Q Okay. Al right. | appreciate it. And on

19 Sept enber 26th, you saw M. Bagl ey again and

20 i ndi cated that an EEG would be warranted. |s that
21 ny under st andi ng?

22 A Yes.

23 Q Ckay. And | believe you have the records of his
24 EEG t hat he had done on Novenber 6, 2019, from Dr.
25 Rao, who ordered it. And could you please tell ne
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1 what your thoughts are on the findings in that?
2 A Now di d you say "EEG' or "EMG'?
3 Q Sorry. Wat did | say? Hold on. Yeah. EEG
4 A Now, EEG | did not order. EE -- that's an
5 el ectroencephal ogram just of the brain. | ordered
6 an el ectronyogramthat tells you what the
7 extremties are doing and where the damage is
8 com ng from
9 Q | apol ogi ze for that confusion on ny behalf. But
10 it's -- it's ny understanding that he had an EEG
11 with -- with Dr. Rao at the Neurological Institute.
12 Is -- is that what your records reflect?
13 A Yes. He did. The Dr. Taub, T-a-u-b, did the EMG
14 that | ordered. And Dr. Rao, when he saw him
15 ordered the EEG el ectroencephal ogram and a 96-
16 hour study to determne that. So, as far as the
17 EEG it showed -- and by the way, | amnot at all a
18 speci al i st of EEG neani ng el ectroencephal ogram |
19 could read what Dr. Rao said about that, but that's
20 conpletely his specialty.
21 Q | see.
22 A EMG el ectronyogram is what | do every day.
23 Q Ckay. And what are your understandi ngs about his
24 di agnostic scans and the findings in -- in your
25 opi ni on?
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1 A Yes. Now -- so, on ny visit of Septenber the 26th,
2 under "Disposition,”" | told himthat | wanted an
3 EMG nerve conduction study, right upper extremty,
4 and then a neurology consult. And -- and then
5 had sai d how t he neurol ogy consult should cone
6 after he gets the EMG so the neurol ogi st woul d have
7 that information. And then the neurol ogist would
8 go with his workup, which is often usually a brain
9 MRI, which he did, and the el ectroencephal ogram

10 EEG, which he did, and then reconmend the four-day

11 continuous nonitoring to see really what his brain

12 was doi ng. Because, by that tinme, there were not

13 only this spasticity and contractures, but al so

14 menory | oss and wei ght |oss and so forth.

15 Q Okay. And, earlier you indicated that we'll| get

16 into the scans and the findings on that. Wat --

17 what is your understandi ng about what those

18 di agnosti c scans are showi ng about his injury?

19 A Al right. Well, we'll first go to the EMa So

20 when Dr. Taub did the EMG it showed no evidence of

21 --and it -- it showed no evidence of brain damage.

22 But it's really not set up for that. That's not

23 what the test does. It showed that there was no

24 evi dence that the neck nerves were causing the

25 problems to the hand, and it showed no evi dence
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1 that the |unbar nerves were causing problens to the
2 | eg and foot.

3 It did show chroni c changes of nerve

4 irregularity and, like, inflammtion of Cervical 5
5 and 6, and of Lunbar 5. But it was very mld. It
6 was of a chronic nature.

7 And that -- if you did that in -- let's see,

8 he -- he's 40 years old. If you did the EMGin al
9 40-year-ol ds, particularly snokers, and he

10 smoked. W tal ked about that. He said he was

11 going to quit. | don't know that he did quit. But
12 if you did an EMG on normal 40-year-old adults with
13 no synptons, who are snokers, you're going to see
14 these chronic inflamuatory responses that he had.
15 So | did not consider those to be abnorma

16 enough to, in any way, think that they would cause
17 that severe left upper extremty flexion

18 contracture and so forth, or the severe |left foot
19 dr op- f oot
20 So the EMG in ny opinion, pretty nmuch rul ed
21 out the neck and the back as being the reason he's
22 having the condition that he has. So | was
23 satisfied with that. And that was -- ny response
24 then was have hi m see a neurol ogist for the head
25 injury.
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1 Q kay. And what -- what about the other scans, the
2 MRI, the EEG? Just |ooking at those, what are your
3 t hought s about what they may say conpared to what
4 you saw M. Bagley presentation -- what his
5 presentation with you was?

6 A The E -- the MRl of the brain showed a small --

7 we'll call it a "hot spot"” of -- of edema and --

8 and activity in the right side parietal. |If you

9 put your hand up to your ear, that's the tenporal
10 And then nove it slightly forward, and it's to the
11 pari etal .

12 So on his right-side brain, it showed a little
13 inflammatory area. You can't be certain that that
14 is exactly the spot in the brain that would be

15 causing the | eft hand, upper extremty, the left-
16 | ower extremty drop-foot. But that was the only
17 abnormality of the brain M

18 The el ectroencephal ogram by what | read with
19 what Dr.Rao did, was fairly nonspecific. And it
20 woul d be Iike a cardiologist: You go to the
21 of fice; he does an EKG And he says, "Wll, | see
22 alittle irregularity here or there. 1'mgoing to
23 put you on a Holter nonitor. You go hone and you
24 wear the thing for a week." And it reads
25 everything that heart does for the whol e week.
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1 And that was what he wanted to do, Dr. Rao, of
2 the Neurological Institute, for 96 hours, which is
3 a four-day continuous readout to see what his brain
4 really is doing. And | think that's an excell ent
5 proposal. | do not have those results. Dr. Rao,

6 in October of 2019, had these records. | don't

7 have any records past that date of Novenber the --
8 Novenber the 19th of 2019 is the last that | have
9 of Dr. Rao.

10 Q All right. And I -- | represent to you that he's
11 been seen by Dr. Rao a couple of tines, and -- and
12 he hasn't been able to get back in there due to
13 i nsurance or, you know, this workers' conp claim
14 trying to work those out.

15 But we've deposed Dr. Rao, and -- and that's
16 why we're here with you now Are you famliar with
17 Dr. Rao, who's treating himfor his neurol ogi cal
18 brain issues?

19 A Yes. And | find himvery -- just an excellent

20 neur ol ogi st .

21 Q Okay. Well, and in | ooking over his records and

22 your understanding of himin the past, do you have

23 any reason to doubt or question any -- any of Dr.

24 Rao's findings or opinions in this case?

25 A No, sir. As | said, when | referred himto a
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1 neur ol ogi st, ny thought process was that the
2 neur ol ogi st woul d proceed with an MR, probably
3 EEG and go fromthere. Dr. Rao did exactly --
4 certainly not because | recommended it, but did
5 exactly what | think a conpetent neurol ogist would
6 and should do. That's exactly what he did. And
7 then on his inpressions and his plan were
8 conpletely in line, in ny opinion, of the head
9 injury that M. Bagl ey had.
10 As | said, the answer | just gave you is
11 through the records |I have of (audio cuts out) '19,
12 so | don't know what other opinions Dr. Rao nay
13 have had, but if they are in line wth what he said
14 up to that date, | conpletely agree with that.
15 Q And, once again, you would defer to Dr. Rao for
16 issues related to the neurol ogical problens and his
17 brain injury in this injury; is that right?
18 A Yes. | do. One hundred percent defer to Dr. Rao
19 for the brain/head injury signs and synptons --
20 Q Excel | ent.
21 A -- and treatnment, yes. And treatnent.
22 Q Excellent. And just by way of, you know, record
23 housekeeping, it indicated that M. Bagley was
24 di scharged from physical therapy in March. | just
25 want to represent to you that it -- that was a
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1 result of himhaving to switch over health

2 i nsurances. But you were still wanting himto

3 continue his treatnent plan with them which he has
4 now done with a different provider; is that right?
5 A Yes. And in ny training and even in practice, |

6 of course with orthopaedics, was involved a | ot

7 with fol ks involved with head injuries, where they
8 woul d have to go to rehab for nonths because of

9 conditions. And we see this with some of the war
10 heroes that come back from Af ghani stan or wherever
11 with head injury, and they all have tight

12 spasticity and they're -- they need ongoi ng therapy
13 for many, many nonths, sonetines for years for that
14 condi tion

15 Q Ckay.

16 A So as | said earlier in this deposition, by no

17 means did | nmean to indicate that, "Yeah. A couple
18 nont hs of therapy and that's all he needs.” No,

19 no, no. It's just that when we were at an end
20 poi nt where we weren't getting -- effectively
21 getting himnuch better, and so | was focused on,
22 "Let's get a conplete diagnosis to know what we
23 have and then we can continue fromthere."
24 Q Ckay.
25 A And | understood about the probl em about the -- or
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1 t he question of whether or not workers' conp woul d
2 cover it. They may have denied it. He had to go
3 t hrough another ability to get coverage.

4 Q Okay. And so you do not consider M. Bagley

5 currently to be at MM, or maxi mum nedi ca

6 i mprovenent ?

7 A That is correct. Not even close, in ny opinion.

8 That MM, nmeani ng that maxi num nedi cal inprovenent
9 and/ or maxi mum nedi cal benefits, | think, under the
10 statutes, it neans that your effective condition

11 where you are now, is where you' re going to be the
12 rest of your life within about three percent of an
13 i mpai rment rating, and we don't have that answer

14 yet.

15 It's -- and -- and one question about it, it's
16 a bit of a surprise that he was able to continue

17 wor ki ng that day and then that night headache, and
18 then was seen the followi ng day. But we know t hat
19 one can get what's called "cerebral edema" that
20 conmes on later that could account for that. But
21 yet the brain MRI did not show significant brain
22 edema, except for that one trigger point on the
23 right parietal region. But that was nonths | ater
24 after the accident in June of '19, and that wasn't
25 for about three nonths later or four nonths.
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1 So that's why my opinion is we cannot yet say,
2 "This is where he's going to be, and this is what
3 he's going to need," because, by Dr. Rao's note, it
4 appears that he was getting or is getting better,

5 at | east through Cctober, a little bit better. And
6 then, when |I saw himin February of 2020, he was
7 getting a little better. Certainly still needed
8 the brace of the hands. Certainly still needed the
9 brace on the foot. So by no neans able to contro
10 his own function, but a little inprovenent.
11 Q kay. Al right. And so, once again, it's your
12 opinion that -- what -- what is your opinion
13 that -- just to summarize, that M. Bagley's
14 injuries are in connection with this workpl ace
15 i ncident that we've described?
16 A My opinions are now that we see where, oh, ten
17 nonths after the accident that if it's determ ned
18 by Dr. Rao that it is all head injury causing this,
19 that there's probably going to be a permanent
20 condition of inmpairnent. |If -- if the condition
21 ends up really not as nmuch brain and nore
22 peri pheral nerves, the drop-foot may well inprove.
23 But even if it is -- when | say "peripheral," that
24 means that the injury would be down at the | unbar
25 spine, which | do not think it is at all -- your
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1 i mprovenent woul d be better.
2 And at about, | would say -- it's nearly been
3 a year, but certainly at about two years, you
4 pretty nmuch know where you're going to be with
5 sonmebody who has had a closed head injury with
6 these type synptons. And it would be at that point
7 that | could say nore certainly that this is where
8 he's going to end up, this is what he's able to do,
9 as far as a functional capacity evaluation and so
10 forth.
11 Q kay. And -- and do you believe, in your opinion,
12 that that's all consistent with the head -- the
13 strike to his head fromthis bale of fiber that we
14 descri bed?
15 A Yes. | do. | have no history or indication that
16 there was any other injury, anything else that
17 occurred, than that, in fact -- than that bale
18 itself.
19 Q Okay. Excellent. And, once again, |ast question
20 Al'l of your answers have been stated in your
21 opi nion to a reasonabl e degree of nedica
22 certainty?
23 A Yes, sir. They have.
24 Q Okay. Pl ease answer any questions that Brooks may
25 have, please. Thank you, Doctor
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1 A Thank you. |'Il be glad to.
2 EXAM NATI ON
3 BY MR Bl EDI GER:
4 Q Hey, Doctor. M nane is Brooks Biediger. [|'man
5 attorney with Hol der Padgett Law Firm here in
6 Colunbia. And we represent Sun Fiber in M.
7 Bagl ey' s case. Can you hear ne okay?
8 A Yes. | can.
9 Q Okay. Good. So I'mgoing to bounce around a
10 little bit. That's kind of what happens when you
11 go second.
12 At any point during his clinical presentation,
13 did M. Bagley have a m nistroke or anything that
14 | ooked simlar to a mnistroke on -- on any of your
15 office visits with hinf
16 A Now a m ni stroke could have occurred and coul d
17 account for what he has, but are you tal king about
18 for the time that | amliterally, physically in the
19 roomw th hinf
20 Q Ri ght .
21 A No. And -- and it's -- it's difficult to -- to
22 exactly interpret a mnistroke when it is
23 occurring. And it would be as though he's talking
24 to you and then he stops tal king and his eyes m ght
25 flutter or his head mght turn or he m ght get
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1 qui et and then woul d cone back and you'd ask him

2 "What happened?”

3 He said, "Well, | didn't know sonethi ng

4 happened. "

5 So, the answer would be no, and at no point in
6 the -- the -- let's see, the three office visits

7 that | saw himdid it appear there was any active

8 brai n process destructive activity going on like a
9 m ni stroke or sonething |like that.

10 And the second thing about a stroke -- well,
11 "1l just say that.

12 Q Okay. That's fine. Yeah. Yeah. | -- so just,

13 briefly, what is a mnistroke?

14 A A mnistroke can be as mld as what's called a

15 "TIA " transient ischem c episode, where a part of
16 the brain, for whatever reason -- vascular, spasm
17 clot, whatever -- doesn't get enough oxygen. So

18 that part of the brain stops working for a brief

19 instant. And you m ght be tal king to your nother
20 or grandma or sonebody, and they're tal king, and
21 all of a sudden, they kind of stop and they sort of
22 flutter or maybe stunble over their words. And
23 then nmaybe a couple of seconds or a mnute |ater,
24 they' Il cone back to you. And, so, that would be
25 the | east possible m|dest mni event.
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1 And then, otherw se, a mnistroke would be
2 where you actually have | oss of function. Your
3 tongue m ght drool, or your eyelid mght drop or
4 your hand goes nunb or weak, or you slunp, and that
5 m ght |ast 30 seconds or three hours. And then,
6 when it cones back, again, that would be called
7 "transient ischemc." But, then, if it's
8 permanent, that's called a m nistroke.
9 And you can have a m ni stroke, depending on
10 what part of the brain -- if it's in the
11 tenporoparietal, that's going to affect your nood
12 and affect and anxiety and all of that. If it's in
13 the mddl e cerebral part, mddle cerebral, it nmay
14 affect your arns' and |legs' notor function
15 Q Now, is ischem a sonmething that's trauma-induced,
16 or does it occur ina-- in a different type of
17 pat hol ogi cal form other than, you know, traumatic
18 injury?
19 A Both. And the ischemia, when it is traumatic,
20 woul d be -- you've heard the term "aneurysm" The
21 bl ood vessel can have a little weak spot on it
22 where there's |ike a weakness of the -- of the wall
23 and like a little bubble init. And if that
24 ruptures, either just normally or traumatically,
25 that will bleed into that part of the brain. And
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1 the brain swells and gets edematous and that -- it
2 can't expand, because your hard -- the hard bone of
3 the head won't let it. So it builds up pressure.

4 And -- or what -- whatever that part of the brain

5 that bl ood vessel was feeding, if that bl ood vesse
6 ruptures, the blood doesn't get to the part of the
7 brain that that blood vessel is supposed to feed.

8 So it can be that -- usually the traumatic

9 kind is called the "subdural.”™ 1In other words, the
10 "dura" is just the lining right up under the brain
11 -- under the -- the skull, and if you get hard

12 enough -- you get hit hard enough and it damages

13 the capillary beds, they bleed. So you get a

14 little blood clot in the subdural. That's when

15 you' ve got to go in and core through the bone to

16 deconpress that. And that's what |'m saying, that
17 there was no evidence at all.

18 Q And -- and, yeah. And -- and as you just said,

19 it's a pretty energent-type thing if it were to
20 happen, right? | mean, you' ve got to send them off
21 for emergency treatnment, right?
22 A Yes, sir. And that's why they did the CT scan, and
23 that’s the next day. He went back in and he said,
24 you know, "My head's really hurting, and | have
25 menory |l oss,"” and so forth, weakness to the hand,
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1 that's the CT scan. And that would have shown a
2 traumati c subdural hematoma if he'd had one.
3 That's why you do the CT scan. And that's even
4 preferable to the MRI. Because the CT is better to
5 show a subdural hematonma. The MRl shows whet her
6 there's tissue damage deeper in the brain. But he
7 didn't have that for a while.
8 So the fact that he had the CT scan the next
9 day that was negative is a very inportant sign that
10 he did not have a ministroke that bled or a
11 subdural hematonma or a traumatically-induced bl eed
12 into the brain.
13 Q Ckay. Now, during any of your physica
14 exam nations, | guess particularly in Septenber,
15 was there any point where M. Bagley had synptons
16 simlar to a mnistroke? Like, if his face were to
17 drop? Any -- any synptons |ike that?
18 A No. His -- his face, with the -- of course, the
19 facial features are all comng fromthe brain
20 inside called "cranial nerves," 12 of them And
21 there was no indication that he had a facial -
22 feature dysfunction, because if you have sonething
23 in the brain that involves the left side of the
24 arms and legs, it would affect the right side of
25 the head in the face and ears and eyes and nose and
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1 so forth.

2 And so there was no indication he had any

3 dysfunction, paralysis, nunbness, weakness,

4 slurring his words, drooling saliva, squinting his
5 eyes, smling. Those are the -- for any -- those

6 are the things you test. And he was normal for his
7 crani al nerve exam

8 Q Did you tell M. Bagley that his injury would put

9 his body through a safe zone, which is kind of |ike
10 having a mnistroke? Did you ever tell himthat?
11 A No. | never nentioned the word "mnistroke."

12 never nentioned that word because that's really not
13 what you think of with head injury, in nmy opinion
14 And, of course, again, I'mnot the brain

15 subspecialist, but, no, I did not nention the word
16 "m ni stroke."

17 In fact, when you asked ne the question today,
18 that really is not an accurate diagnosis, in ny

19 opinion. Now, if Dr. Rao used it, okay. But, no,
20 that's -- that's not a word in ny vocabulary | use
21 anyway. So, if he -- and his wife was always with
22 him and she was very attentive. And | think they
23 paid attention and all. But, no, | never nentioned
24 that word, "m nistroke."
25 Q And -- and I'mnot sure if Dr. Rao nentioned it or

803.749.8100 Southern Reporting, Inc. www.souther nreporting.net



David N. DuPuy, MD Page 38
KyleBagley v. JN Fibers, Inc., et al. ROA 926 4/29/2020

1 not, but | know M. Bagley did in his deposition.
2 I"'m-- I'"'mgoing to try to use this feature, if |
3 can. There's a "share screen" feature, sonehow.
4 Let's see if | can --

5 A Wll, you can read it to nme. | nean, either way.
6 Q Yeah.

7 A | -- yeah.

8 Q Here you go. Can you see what |'m show ng you?
9 A Yeah. | see it. | can see it --

10 Q Ckay.

11 A -- when | get closer.

12 Q And so this is from M. Bagley's deposition. It
13 woul d' ve been Septenber 30 of 2019. This is

14 Page -- Page 96 --

15 A Yeah.

16 Q -- Lines 12 through 15.

17 A Ri ght.

18 Q And M. Bagley says, "The first thing he -- he did"
19 -- he's tal king about your physical exam-- "was
20 grab ny head and squi sh over ny ears. Wen he
21 squi shed over ny right ear, | guess he seen

22 everything in nmy face drop, and he stepped back."
23 Do you -- you recall that happeni ng?

24 A Not specifically, no. But, now, what |I'mreading
25 is his answer: "So |I explained to himwhat Dr.
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1 Brown had said and told him| was going through
2 therapy. | actually told himDr. Jarrell said they
3 determ ned -- the first thing he did* . . . So it
4 says -- |I'mthinking that that answer says Dr.
5 Brown, because he did see --
6 Q Oh, I"'msorry. I'msorry. | neant -- | neant to
7 show you the question. |If you go to Line 6, it
8 says, "So why don't you tell me about the
9 conversation you had with Dr. DuPuy regardi ng your
10 di agnosi s?"
11 A kay. Oh, okay. Then he tal ks about Dr. Brown.
12 No.
13 Q Ckay. And so, if we go down a little bit, it's
14 kind of on the -- the turn of the of Page 96, 97,
15 "and he is thinking that the inpact to the head --
16 your body and your mind has a nenory, and the
17 menory knows where to go in safe node. And so he's
18 saying that to his best understanding that because
19 | got hit closer to the right side of the -- the
20 cortex and the nerves got snacked, it put ny body
21 t hrough a safe zone, which is kind of |ike having a
22 m ni stroke."
23 So is -- is that an accurate
24 A | can say -- and even in his defense, | can say |
25 absolutely did not say that. | would never have
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1 said such a statenent. Wen | read it there, it is
2 so inaccurate that "the nenory tal ks about a safe
3 zone, " absolutely not.

4 Q So -- so, yeah, does the -- does the -- what -- do
5 you have any idea of what he's talking about?
6 A | have no idea what he's tal king about. And I --
7 even as |'mreading it today, | never said --
8 because | don't believe that anyway.
9 Q Yeah.
10 A | think it's inaccurate, and the nmenory, it -- when
11 you tal k about menory things, there are things that
12 the nenory will forget because they're trying to
13 keep you -- it's called "regression" and
14 "sublimation" and all those things. That's --
15 that's entirely different here. That -- that --
16 no. | said none of what |I've read on Pages 96 and
17 -- no.
18 Q Okay. So what about snoking? |s snoking the type
19 of thing that -- that could induce sone sort of
20 m ni stroke or TIA sonething |ike that?
21 A Absol utely. Snoking is just so disastrous for the
22 cardi ovascul ar system And | tal ked to hi m about
23 it. And especially when you have nerve danmage
24 And | was upfront; | put it in ny records. | said,
25 now -- and -- and | mght've used the word
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1 "di sastrous” to him There was no question about

2 it. It isn't, "Well, you should cut down."

3 Absol utely not. Because, not only is it so

4 damaging in just general to the brain and heart and
5 t he whol e body, but once you have nerve damage,

6 it's the nicotine -- is isn't even the snoke; |

7 explained it to them how that blocks the healing

8 ef fect.

9 And that's why bones don't heal when you

10 snoke. And when we do bone grafts, we won't even
11 do it electively on people that snoke, because it's
12 not going to heal

13 So | was very specific. |In fact, he nade the
14 comment, "Yep," | think -- 1 think his wife al so

15 snokes and that they both needed to quit. But

16 then, unfortunately, |I saw on record that as he was
17 seen a few nonths later, I -- | think I had him at
18 a pack a day. | think he was down to maybe half a
19 pack. So it appears that he may still be snoking
20 But the answer is that: Absolutely,
21 unquestionably just disastrous for sonebody that's
22 had nerve injury, ether frombrain or from
23 peri pheral .
24 Q And woul d that have the tendency to, | guess,
25 extend his recovery tinme or extend his disability
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1 in any way --

2 A Yes, sir.

3 Q -- if he continued snoking?

4 A Yes, sir. There's no question about that.

5 Q Okay. So if we could just briefly review M.

6 Bagl ey' s subj ective synptons when he saw you first

7 and then | believe that's when you were talking

8 about the -- the decorticate position of the |eft

9 hand, right?

10 A Yes.

11 Q And you expl ai ned that the decorticate position is
12 that sort of flexed position caused by the -- the
13 damage to the cortical area of the brain, right?
14 A Yes. And Dr. Rao -- again, |I'"'mgoing to defer to
15 himfor all that, but I don't know that he

16 mentioned that in his thing. It's just that we see
17 on an acute sonebody -- if you're at a boxing match
18 or an MVA or sonething and you see sonebody knocked
19 out, sonetinmes they' re postured. They wll

20 i medi ately bring those arns up like this and flex
21 and kind of grimace. That's a cortex injury,

22 decorticate. Sonetines --

23 Q The -- the fencing maneuver. |Is -- is that -- that
24 the fencing maneuver? |Is that kind of like that?
25 A The what maneuver?
803.749.8100 Southern Reporting, Inc. www.souther nreporting.net



RyleBagieyv. 3N Fibers,Inc, et al. ROA 931 w2020

1 Q | think they call it the "fencing," where they --

2 the arns go out. |Is that --

3 A Yes.

4 Q -- what you're tal ki ng about ?

5 A That idea. And then decerebrate is -- is alittle

6 bit different, but yes, sir. That's what it is.

7 Q Okay. And so --

8 A And | don't nean --

9 Q Sir, go ahead.

10 A Excuse me. | don't nean to -- | don't want to go
11 on record as saying, "Ch. No. | knowthis is the
12 -- the cortex part of the brain versus the

13 cerebral, versus the parietal.” No, no, no. |I'm
14 not that at all. H's presentation was, to ne, the
15 -- the decorticate part of the injury. But | defer
16 to Dr. Rao for the very specifics of the anatomc
17 part of where the damage is.

18 Q Yeah. From an orthopaedi c standpoint, is there

19 anything structurally or nechanically wong wth

20 M. Bagley's head or brain, fromwhat you can tell?
21 A No. That's a surprise to ne that those scans are
22 essentially normal. The -- but it doesn't nean

23 that an injury can't have occurred at the cellular,
24 m croscopic level. But he didn't have a -- a

25 subdural hematoma, and he doesn't have an area in
803.749.8100 Southern Reporting, Inc. www.souther nreporting.net



RyleBagieyv. 3N Fibers,Inc, et al. ROA 932 w2a3020
1 the brain by MRl where it's just dark, where the
2 brain tissue has died and the body has carried --
3 kind of cleaned it up. He doesn't have that.
4 And so that, to ne -- this is an -- an
5 irregul ar presentation and, of course, that's why |
6 defer it to Dr. Rao and the -- the neurol ogy
7 subspeci al i st.
8 But from an orthopaedic standpoint, | do not
9 think that there is an injury to the cervica
10 nerves fromthe neck, shoulder, arm out to the
11 hand.
12 The EMG nerve conduction showed that he had
13 sonme ulnar nerve -- little bit of entrapnent at the
14 el bow. That wasn't caused by the injury. That's
15 just what he has. The EMG nerve conduction of the
16 | ower extremties shows that there's a little bit
17 of nerve irritation, chronic, at the Cervical 5-6
18 region at |lower lunbar, as well. But | don't think
19 that that is related to the accident.
20 Q And it -- and it -- I"'msorry. Go ahead.
21 A And if you -- like | said, you get a 40-year-old
22 heavy snoker, or any adult, and they're going to
23 have those changes on EMG nerve conduction fairly
24 frequently.
25 Q Ri ght.
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1 A But, w thout any question, mny inpression is that
2 this contracted hand, closed injury to the hand and
3 to the foot, is fromthe accident and it invol ves
4 t he brain.
5 Q Now, woul d you classify the -- the contracted hand
6 synptons as an -- an objective standard, or would
7 that be a subjective standard?
8 A That is objective.
9 Q Ckay.
10 A But that's --
11 Q And so --
12 A (I ndi scernible.)
13 Q Go ahead.
14 A (No response.)
15 Q And so | -- | guess, in -- internms of -- if | were
16 a--if | were a doctor trying to recreate your
17 findi ngs, what specific evidence would I -- would I
18 |l ook at to -- to show the -- the objective side of
19 this as far as the -- the decorticate position
20 having to do with the work injury itself?
21 A Al right. Wat you do is you look at the position
22 his hand is in, and it was flexed, the wi st
23 flexed, I'"'mgoing to reproduce maybe 45 degr ees,
24 and the fingers down in the palm
25 So what you do it you slowy bring that thunb
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1 and force it back up to extension and take each

2 finger and force it back up to extension. Now, if
3 you are voluntarily trying to fool ne and say, "I'm
4 going to have this position, but as Dr. DuPuy

5 slowy stretches it, I'mgoing to let himstretch

6 it"

7 Are we still on here?

8 Q Yeah. Yeah. Luckily, yeah. Go ahead.

9 A Sonet hi ng cane on about a message.

10 Q That wasn't me, | don't think

11 A Soif -- if you -- if you're -- and I'"'mslowy able
12 to get -- it's called "give-way weakness," because
13 you're not able to say, "Well, I'"mgoing to let him
14 nove it 3 mllineters and now anot her quarter of an
15 inch, and another quarter of an inch," and you

16 ratchet it back up. And it is so obvious to ne,

17 and to a physician, when they're doing it

18 voluntarily.

19 But if you have an -- an flexed contracture
20 because of this, as we tal ked, hypertonic
21 contraction, it's |like when sonebody has had a
22 stroke and their hand is all shrunk down on one
23 side, which is what you see. And so you take and
24 you slowy can stretch it. That's very objective.
25 And it is very easily determ ned when they're
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1 sandbaggi ng you, when they're making it up, called
2 "synpt om nagni fication," "exaggerated,"

3 “mal i ngering," whatever you want. | saw no

4 indication of that in the physical exam

5 And the sanme thing with the foot. So when you
6 have a fixed contracted nuscle and tendon and you

7 slowy extend it, it is a slow, very snooth, |ow,

8 like stretching a tight rubber band. It doesn't

9 ratchet, it doesn't clunk. He wasn't flinching and
10 jerking and huffing and puffing and all that. None
11 of that that you would see with somebody nmaking it
12 up.

13 Q What about the -- | guess the -- of all the

14 obj ective diagnostic testing you' ve seen, is there
15 any indication of acute injury?

16 A No. That's the surprise to ne. And then --

17 Q Right. Go ahead. 1'msorry.

18 A And -- and that's where I"'mleaving it to Dr. Rao,
19 because there's nothing froma peripheral nerve
20 down in the arnms and | egs to account for that
21 degree of spasticity and flexion and position
22 And if you voluntarily want to hold your hand
23 in that position with no damage, your nuscles tire
24 out. You can't hold it that long. [It'd just be
25 like I"'mpointing to you on the screen. And if

803.749.8100 Southern Reporting, Inc. www.souther nreporting.net



RyleBagieyv. 3N Fibers,Inc, et al. ROA 936 w2a3020
1 say, "Well, I"'mjust going to hold this for an hour
2 or a nonth or a week," you can't. You just finally
3 give up. And that's why | amw lling to go on
4 record, greater |ikelihood than not that | think
5 that these injuries to a foot, arm |eg, and, of
6 course, | don't know about nenory in the brain, are
7 real and objective and accurate and related to the
8 head injury that | think he had.

9 Agai n, having said what you -- answered what
10 you said, the physical findings or evidence that

11 there's no nerve damage coni ng out of the neck

12 arm shoul der to the hand or out of the | unbar

13 spine, hip, lower leg to the foot. | think that's
14 all comng fromthe brain

15 Q Well, so you -- but you would defer to Dr. Rao in
16 terns of the actual brain side of the injury,

17 right?

18 A Yes, sir

19 Q Ckay
20 A Conpletely. And if he says there's no brain damage
21 to account for that, then | accept that because he
22 is the specialist. A neurologist is a specialist
23 for brain function, not nyself.
24 Q Yeah. That -- that -- that was fixing to be ny
25 next question. You -- you caught it ahead.
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1 Soif --if --if -- if Dr. -- Dr. Rao or sone
2 ot her neurol ogi st were to examne M. Bagley in
3 order to say that they don't find any evi dence of
4 any sort of acute injury to explain the synptons,

5 it -- it -- would -- would that inpact your opinion
6 as you just stated it?
7 A Yes. Because | would say | have nothing from an
8 ort hopaedi ¢ standpoint to say this has anything to
9 do with a neck injury or an arminjury or a back
10 injury or a leg and foot injury. And if they say
11 it's not comng fromthe brain, then | do not know
12 why he is in that fixed position.
13 And as | said, the fact that he was able to
14 conti nue working and then presented to the workers
15 conp the next day, the CT scan was normal, that
16 part doesn't nake sense with this syndrone either
17 But, of course --
18 Q Wuld you -- I"'msorry. Go ahead.
19 A But, | nmean, that's what |I'msaying: It is what it
20 i s.
21 Q Yeah. Yeah. \What would you expect to see if -- if
22 -- given what you know about the accident and given
23 what you know about his condition now, what would
24 you have expected to see on the CT scan the next
25 day?
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1 A Subdural hermat oma or sonmething. And then -- and
2 then, also, by the MRI of the brain even a couple
3 of nmonths later, see a significant brain injury to
4 cause this. And it would have been very specific
5 along the cerebral |ine.
6 That term Dr. Rao nmay have nentioned, it's
7 call the "homunculus.” And it's the entire right
8 side about a little bit ahead, in front of the ear
9 where it's the whole side of the brain in the
10 cerebrum And it -- it outlines what part
11 determ nes the thunb and the tongue and the chin
12 and the lower extremities. And there's actually a
13 picture of it |ike an imge of a human and what
14 nerves are involved where. That |I would have
15 expected danmage there. But it |ooks |like there was
16 none seen.
17 Q Okay. And so, at least from-- froman orthopaedic
18 standpoi nt, you can't say what's causing -- what
19 under | yi ng pat hology is causing M. Bagley's
20 synptons; is that fair to say?
21 A That is exactly what | say. Yes.
22 Q And then, of course, your -- your -- the scope of
23 your evaluation is |imted to the orthopaedic side
24 of things?
25 A Yes. It is. M expertiseis limted to the
803.749.8100 Southern Reporting, Inc. www.souther nreporting.net



RyleBagieyv. 3N Fibers,Inc, et al. ROA 939 w293020

1 orthopaedic arnms and | egs part, not inside the

2 br ai n.

3 Q Ckay. And -- and |'ve got to ask you if you had --
4 how did you get involved in this case?

5 A Well, | don't know. Let's see. | nean, | -- at

6 our practice, OrthoCarolina, and I'min at the

7 same, about 17 -- 15 to 17 percent of our work is
8 wor kers' conp --

9 Q Ckay.

10 A -- throughout all OthoCarolina, and I'mgoing to
11 | ook down to see under -- there are a |lot of |ega
12 requests. Let's see.

13 Q You know, | tell you what. Maybe -- nmaybe | could
14 shortcut this. Have you ever spoken with M.

15 Sanchez or anybody fromhis office at any point

16 about this case?

17 A No, sir. Today's the first time |I've spoken --

18 Q kay.

19 A -- to anybody.
20 Q That's it. That's all | need to know, Doctor
21 MR. BI EDI GER  Thank you so nuch for taking
22 your time. | really appreciate it. And | --
23 | appreciate joining us via Zoomwth all the
24 technical issues that it has, but | could hear
25 you loud and clear. | appreciate it. Thank
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1 you.
2 THE DEPONENT: Yes. Certainly. | appreciate
3 t hat .
4 MR. SANCHEZ: Thank you very nuch, Doct or
5 DuPuy. | hope you and your famly are -- are
6 safe and healthy. Have a great day.
7 Last little housekeepi ng neasure, you
8 have the right to read over your deposition or
9 waive it. Do you want to read it over? O do
10 you want to waive it?
11 THE DEPONENT: No. I'll waive that. The only
12 thing would be is if -- if it cones to a tria
13 deposition again -- | don't knowif this is
14 di scovery or what, but if it comes to a trial
15 deposition, | would want to read it just to
16 remenber everything | said here today. But,
17 no, I'Il waive that.
18 MR. SANCHEZ: Yeah. And we're taking your
19 deposition so we don't have to bring you to
20 trial for the workers' conp case. So this
21 is --
22 MR, BIEDIGER  That's right.
23 MR. SANCHEZ: -- going to be instead of that.
24 THE DEPONENT: That -- I'mfine with that.
25 "1 waive it.
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1 (Of the record at 11:19 a.m)

2 FURTHER DEPONENT SAI TH NOT.

3 (Wher eupon, there being no further
4 guestions, the deposition was

5 concl uded at 11:19 a.m)

6 (*This transcript may contain quoted material
7 Such material is reproduced as read or quoted

8 by the speaker.)

10
11
12
13
14
15
16
17
18
19
20
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22
23
24

25
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STATE OF SOUTH CARCLINA )
) CERTI FI CATE
COUNTY OF YORK )

Be it known that Susan A. Want took the
f oregoi ng proceedi ng and hereby attests:

that I was then and there a notary public in and
for the State of South Carolina-at-1large and that by
virtue thereof | was duly authorized to adm nister an
oat h;

that the deponent/w tness was first duly sworn
to testify to the truth, the whole truth, and nothing
but the truth, concerning the matter in the
controversy aforesaid;

that the foregoing transcript represents a true,
accurate, and conplete transcription of the testinony
so given at the tinme and place aforesaid to the best
of my skill and ability;

that | amneither a relative nor an enpl oyee of
any of the parties hereto, nor of any attorney or
counsel enpl oyed by the parties hereto, nor
interested in the outcone of this action;

that, if a recording of an event was supplied by
anot her party for purposes of transcription and | was
not present during that event, the foregoi ng pages
were transcribed to the best of ny skill and ability;
additional ly, any identifications of speakers were
provided to me by the party supplying the recording;

that, in the event of a nonappearance by the
W tness, the foregoing details for the nonappearance
are accurate.

In witness thereof, | have hereunto affixed ny
signature and title.

./ ’ . .-'I . 7
Z%é«fé 7 [(; _ A /,;,ﬁ i
Susan A. Want”

Date: 5/12/2020
Notary public for South Carolina
My commi ssion expires June 3, 2029

803.749.8100 Southern Reporting, Inc. www.souther nrepor ting.net



© 00 N oo o A W N PP

I R N N N N o e T T e N Y I R T
gaa b~ W N b O © 00O N oo o A W N+, O

ROA 943

BEFORE THE SQUTH CAROLI NA
WORKERS' COVPENSATI ON COW SSI ON
WCC FI LE NO 1908703

Kyl e R Bagl ey,

Enpl oyee,
VS. DEPCSI TI ON OF
Sun Fiber, LLC, BRETT GUNTER, M D.
Enpl oyer, SEPTEMBER 8, 2020
and

Strategi c Conp,
Carri er/ Def endant .

e’ N’ N N N N SN SN N

Deposition on oral exam nation of BRETT GUNTER, M D.,
reported by Patricia G Bachand, Court Reporter and Notary
Public in and for the State of South Carolina; pursuant to
Rule 30 of the South Carolina Rules of Gvil Procedure;
sai d deposition was taken on Tuesday, the 8th day of
Sept enber 2020, scheduled for three o' clock p.m and

comrenci ng at the hour of 2:97 p.m




© 00 N o o b~ w N P

N DN N NN R P P R PR R R R R R
O » W N P O © 0 N O O » W N P O

ROA 944

APPEARANCES:

REPRESENTI NG THE EMPLOYEE:
BRYAN N. SANCHEZ, ESQ
Lewis Law Firm
772 Cherry Road
Rock Hi I, South Carolina 29732

(info@tacyl ewi sl aw. com

REPRESENTI NG THE CARRI ER/ DEFENDANT:
M BROOKS Bl EDI GER, ESQ
Hol der, Padett, LittleJdohn & Prickett,
1201 Main Street, Suite 1430
Col unbi a, South Carolina 29201
(bbi edi ger @pl pl aw. com

LLC




© 00 N oo o B~ W N P

N T N N S T N N o e =
g A W N P O © O N oo o A W N P, O

ROA 945

CONTENTS:
PAGE:
Exhibit Index....... ... 3
Stipulations. ... ... 5
Direct Examnation by M. Biediger....................... 5
Cross-Exam nation by M. Sanchez........................
Certification of Reporter.......... ... .. i ..
Wrd | ndex
EXH Bl T | NDEX: PACE:
(Copies of exhibits attached to transcript.)
Defendant's Exhibit No. 1 (4 pagesS)...............ov... 11
- Diagnostic inmaging reports
Defendant's Exhibit No. 2 (6 pages)..................... 11
- Radiology results
Defendant's Exhibit No. 3 (6 pages)..................... 12
- Radi ol ogy results
Defendant's Exhibit No. 4 (5 pages)..................... 13
- Metrolina Neurol ogi cal Associates nedical records
dated 10/22/ 2019
Defendant's Exhibit No. 5 (12 pages).................... 14

- Mdl ands Othopaedi c medical records




© 00 N o o~ W N PP

N N N N NN P P P P P P PP PR
g N W N P O © 0 N O O M W N P O

ROA 946

Court Reporter's Legend:

dashes [--]

[ ph]
[ sic]

| ntentional or purposeful interruption
| ndi cates trailing off
Denot es phonetically witten

Witten as said




© 00 N oo o B~ W N P

N T N N S T N N o e =
g A W N P O © O N oo o A W N P, O

ROA 947

This deposition is taken in accordance with the
South Carolina Rules of Cvil Procedure.

It is agreed and stipul ated by the deponent and
respective counsel that the reading and signing of the
deposition by the deponent is expressly waived.

VHEREUPON:

BRETT GUNTER, M D., being duly sworn and
cautioned to speak the truth, the whole truth and nothing
but the truth, testifies as follows:

DI RECT EXAM NATI ON BY MR BI EDI GER

Q CGood afternoon, Dr. Gunter. And thank you for
taking the time to sit for this deposition today. M nane
Is Brooks Biediger. W just net. | represent Sun Fiber in
a workers' conpensation clai mbrought by Kyle Bagley. And
| see you got your notes in front of you. Have you had a
chance to | ook over your notes? Do you want some tine?

A |'"ve had a chance to | ook over them Thank you.

Q (kay. And is it fair to say that your opinions
today will be to a reasonable degree of medical certainty?

A Yes.

Q If you would just briefly give us the benefit of
your education, training, experience and so forth.

A In 1987 | graduated fromthe University of
Al abama with a bachel or of science degree in chem ca

engineering. In 1991 | graduated fromthe University
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Al abama School of Medicine with a Doctorate in Medicine.
In 1998 | conpleted a neurosurgical residency at the
University of Tennessee College of Health Sciences. In
2000 I was -- achieved certification by the Anerican Board
of Neurol ogical Surgery. In 2010 | achieved
recertification by the same board. And | currently
participate in their Mintenance of Certification Program

Q (kay. And where do you currently practice?

A Currently, | practice at Lexington Brain and
Spine Institute.

Q Ckay. And this is sonething that |'msure you
get frequently, but if you would briefly just tell us the
difference between a neurosurgeon and a neurol ogi st.

A So just |ike cardiologist and cardiac surgeons,
neur ol ogi sts manage t he non-surgical disorders of the
neurol ogi c system And neurosurgeons manage the surgica
di sorders of the neurologic system including surgical
di sorders of the brain, spine, and peripheral nerves.

Q (kay. So both are specialists in brain and nerve
function, right?

A Yes.

Q And | guess they use the same diagnostic testing
and -- but the key difference being the treatnent
modal ities that y'all enploy, right?

A Right. So there's two key differences. One is
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the treatnent nodalities and the subject matter, because a
neur ol ogi st m ght manage sonething |ike a neurodegenerative
condition like Multiple Sclerosis, let's say. And then the
other one is -- neurosurgeons nanage the structural
disorders of the spine itself. Like, you know, spinal
fractures, degenerative conditions of that boney spine,

whi ch woul d be outside the neurol ogist's purview.

Q (kay. And so | guess froma patient's
standpoint, if a patient comes in wth a closed head
injury, is there any difference in how a neurol ogi st versus
a neurosurgeon mght evaluate them or diagnose them
per haps?

A Vel |, probably not too nuch difference.

Neur osur geons are frequently seeing head traumas and head
injuries, and so we mght have nore concern about injuries
to take skill and associated structures. But | would say
that the eval uation woul d probably be very simlar.

Q (kay. And let's just step right into your
treatment with M. Bagley. And are you aware that he
alleges a work injury on June 14, 2019?

A Yes.

Q And what is your understanding of his injury?

A (As read) "He was on his way to fix a broken ranp
on the floor. He was in the process of welding supports on

the sides. He had one knee down on the floor and one knee
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was in a crouched position. He was abruptly, quote,
knocked backwards and | anded on his back by a 650-pound
bal e of fiber that had cone off the roller and knocked him
backwar ds. "

Q (kay. And according to the records we have, you
met with M. Bagley on two occasions. That woul d be March
10, 2012 [sic] and July 8, 2020. Does that sound right?

A Yes.

Q Any other visits outside of those two?

A Not that |'m aware of.

Q And if you would just briefly sunmarize your care
for M. Bagley.

A So the visit in March of 2020 was a visit that
was directed at his lunbar spine at his back -- at his
| ower back. And the assessment fromthat was that at this
poi nt :

| reviewed his MRl and |'munable to identify an
acute injury. Now, | had also seen himin person, taking
his history and done a physical exam nation on himat that
tinme. The findings on this MR are degenerative in nature
and | would -- that would take years to devel op.

Unfortunately, | do not have his nerve conduction
velocity tests. The only diagnosis that | can apply here
I's the lunbar nyofascial syndrome. The nost inportant

ingredients in that treatment of |unbar nyofascial syndrone
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are the passage of tine and physical therapy. | do not
i dentify any additional treatments that will |ikely inprove
his back syndrome. | do not identify a mechani cal

restriction to his return to work.

Q And as to the July visit?

A The July visit was focused on his cervical spine.
At that tine, two pieces of imaging were reviewed: an M
of the brain and an MRl of the cervical spine. And ny
assessnent -- and, of course, he had a history and physi cal
examat that time as well.

The assessment was: At present | amunable to

I dentify either significant cervical spinal disease or
Intracrani al disease to explain his current condition. |
had read a report indicating that, quote, an adjustnent
di sorder may be present. There are not indications for
neurosurgical intervention. He will need continued
rehabilitation for the contractures of his left upper and
left |ower -- excuse ne -- left upper and |ower extremty.
And | said that there was no indication for neurosurgica
i ntervention at that tinme.

Q Ckay. And so I'Ill try to get through these as
qui ckly as possible. 1'mgoing to hand you nergi ngs of
di agnostic imaging reports that we have, and |I've grouped
t hem by body part, essentially. And the first one is going
to be a CT scan of the head dated August 29, 2019 -- August
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29, 2019. And as you'll see fromthe Inpression section,
IS a negative unenhanced head CT with no nass | esion,
hemorrhage, or infarction. Do you see that, Doctor?

A Yes.

Q Did you have a chance to review this CT before
you reached your diagnosis?

A Yes.

Q Ckay. And is there any evidence of
traumatical ly-induced brain injury on the CT?

A No.

Q And then the next diagnostic we have is going to
be an MRl of the brain on Septenber 24, 2019. And the sane
question: |s there any evidence of acute injury on this
VRl ?

A No.

Q And then lastly, the MR, which | believe you
referred M. Bagley for, is a second MR of the brain dated
June 9, 2019. |Is there any evidence of acute injury on
this MRI?

A The exam date was June 9, 2020.

Q l'msorry. June 9, 2020. Yes.

A That was a normal MR of the brain as well.

Q Ckay. Thanks, Doctor.

MR BIEDIGER And if we could mark that as
Exhibit 1.
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(DEFENDANT' S EXHIBIT NO. 1 MARKED FOR

| DENTI FI CATI ON PURPOSES (4 PAGES) - DI AGNOSTIC

| MAG NG REPORTS)

Q Al right. Doctor, the next pack I'mgoing to
hand you is for that cervical spine.

MR BIEDIGER: And we'll go ahead and nmark
that as Exhibit 2, if we can.
( DEFENDANT' S EXHI BIT NO. 2 MARKED FOR
| DENTI FI CATI ON PURPOSES (6 PAGES) - RADI OLOGY
RESULTS)

Q And the sane scenario, the first page is going to
be a CT scan fromJune 17, 2019. So that woul d have been
three days after the accident. 1Is there evidence of acute
injury on that CT?

A No.

Q And then go a couple of pages, we've got an MR
of the cervical spine dated July 13 -- or July 3rd, 2019.
Do you see evidence of acute injury on this MI?

A No.

Q And then a couple of pages after that, the second
CT scan fromJune 9, 2020, at your referral. |Is there any
evi dence of acute injury on this MI?

A This is that second MRI. And your question --
you indicated it was a CT scan.

Q I'msorry. |s there any evidence of acute injury
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on the second MR ?

A No.

Q And if you | ook at the CT scan, the next page,
al so June 9, 2020, is there any evidence of acute injury on
t he second CT?

A No.

Q And the next packet is going to be Exhibit 3 for
t hat | unmbar spine.

( DEFENDANT' S EXHI BIT NO. 3 MARKED FOR
| DENTI FI CATI ON PURPOSES (6 PAGES) - RADI OLOGY
RESULTS)

Q And, again, it's the CT dated June 17, 2019 of
that |unbar spine. |Is there any evidence of acute injury
on that CT?

A No.

Q And if you'll go a couple pages back, did a MR
of the [umbar spine on July 3rd, 2019. |s there any
evidence of an acute injury on this MI?

A No.

Q And then for the last MR, which is going to be
February 27th, 2020, do you see any evidence of acute
injury on this MI?

A No.

Q And then, Doctor, you have an EMG nerve

conduction study. Have you had a chance to review this?
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A | don't know.
MR BIEDIGER If we can just mark that a an
exhi bit.
(DEFENDANT' S EXHI BI T NO. 4 MARKED FOR
| DENTI FI CATI ON PURPOSES (5 PACGES) - METROLI NA
NEUROLOG CAL ASSOCI ATES MEDI CAL RECORDS DATED
10/ 22/ 2019)
MR BIEDIGER. Can we go off the record for
just a second?
(Of the record.)
EXAM NATI ON RESUMED BY MR Bl EDI GER:

Q Al'l right. Doctor, have you had a chance to
review the EMG nerve study?

A Yes.

Q And do you see any evidence of acute injury on
the EMG nerve study?

A No.

Q Doctor, are there any other diagnostic testing
that you'd like to see -- | nmean, | know we've got nultiple
MRIs, multiple CT scans and so forth. |s there any other
sort of diagnostic imaging you'd like to see on M. Bagl ey?

A None that | can think of.

Q And is there any objective evidence of an acute
injury to M. Bagley's brain, neck, or back?

A No.
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Q (kay. And then, briefly, what were M. Bagley's
synpt ons when he -- when you eval uated hin®

A H s present syndrone is as follows fromthat July
note, which was targeted at his neck. At that tine from
that standpoint of his neck he had a syndrome that was
headaches, neck pain, and left shoulder and armpain. At
the tine of his visit in March, his headache was -- excuse
me -- his syndromes were 50 percent |ow back pain and 50
percent left hip and | eg pain.

Q Now, for a closed head injury, is it fair to say
you' d expect a mgjority of the synptons to present early on
and then heal and get better over time? |Is that kind of
the standard course for you to see?

A Yes.

Q And so if M. Bagley had weakness in his
extremties caused by a closed head injury, is it fair to
say that would -- you woul d expect to see that present
within the first nonth or so after the injury, and get
better over tinme?

A Yes.

Q Now, | Dbelieve your report noted that you
reviewed Dr. Brown's evaluation from M dl ands Ot hopaedi cs;
Is that right?

A Yes.

MR BIEDIGER. And |'ve got a copy for you,
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If you want to refer to it, whatever exhibit nunber we are.
( DEFENDANT' S EXHI BIT NO. 5 MARKED FOR
| DENTI FI CATI ON PURPOSES (12 PAGES) - M DLANDS
ORTHOPAEDI C MEDI CAL RECORDS)

Q And, Doctor, briefly, if | could draw your
attention to the second page on the physical exam section.
About hal fway through the paragraph there it says, "The
patient has 5 out of 5 bilateral upper and bilateral |ower
extremty strength. O note, the patient has food ful
strength in both the flexors as well as all extensors of
his upper extremty and does not have poor oppositional
tone." Do you see that?

Yes.
What is your -- what does that nean?

H's notor examis nornal.

O > O >

And when you eval uated M. Bagley on July 8,
2020, a year after this evaluation, what was his notor
exam nation then? \Wat was your record?

A H s notor exam nation was abnormal. At that time
he had a reduction in strength on the left and his wi st
extensors, the wist flexors and hand grip such, so that he
had limted hand grip function. Only enough grip to create
-- to nove against gravity.

In other words, he couldn't generate a

significant amount of force with his left hand grip. At
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that time his upper extremties denonstrated a reduction in
touch to the left palmand overall five digits, and a
reduced sensation to light touch over the left |ower
extremty.

And then his lower extremty was examned in
March, prior to that July visit, where he had a reduction
In strength in the hip flexors, hip quadriceps on the left.
The anterior tibialis, which is the nuscle in your |ower
| eg, was al so reduced. Ckay.

Q And so based on M. Bagley's mechani smof injury,
woul d you consider it unusual for himto have five out of
five strength a nonth after the accident, but then a year
| ater to have reduced strength?

A Yes.

Q And why is that?

A Wel |, an acute injury should produce an acute
change in neurologic exam and so you woul d expect to see
the signs and synptoms of a neurologic injury inmmediate and
proximate to the injury.

Q And, Doctor, just briefly, if we could go to your
assessment section, the July 8th, 2020 report, where you
say that you're unable to identify other significant
cervical spine disease or intracranial spinal disease, etc.
I's there any neurol ogi cal explanation for what's causing

M. Bagley's synptons?
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A | could not identify a neurol ogic explanation for
his synptonms. | would like to correct sonething in this
note. |t says "intracranial spinal disease." It's just

meant to be intracranial disease. No spinal.

Q Ri ght.

A That's just a clerical error. So it should read,
"At present | amunable to identify either significant
cervical spine disease or intracranial disease to explain
his current condition.”

Q And is it your opinion, to a reasonable degree of
medi cal certainty, that -- does M. Bagley have a
per manent, severe brain injury?

A. No.

Q Now, you nentioned the adjustment disorder. Wat
did you mean by that?

A It's just -- | just noted that soneone el se had
made that diagnosis. That's not a diagnosis that | nake.

Q And because that woul d be sort of a psychol ogica
enotional behavioral -type diagnosis, right?

A Yes.

Q Do you suspect any sort of psychol ogi cal overlay
to M. Bagley's synptons?

A | sinply amunable to explain his current
condition based on physical nedicine. And so since | can't

explain it based on physical nedicine, then that |eaves
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behavi oral or psychol ogi cal nedicine as a possible
expl anation. But those are not areas of ny speciality.

Q Right. And so froma neurol ogi cal standpoint,
can you say M. Bagley's current issues were caused by a
wor k accident on June 14, 2019?

A | cannot .

Q And just briefly, if we talked about the rest of
t he assessnent section where you said there's no indication
for neurosurgical intervention, but he will need continued
rehabilitation for contractures of his |left upper and | ower
extremty, what sort of rehabilitation do you believe it
will take?

A Vell, it's going to take physical therapy. And
exactly how they go about treating a contracture that
exists -- the key with contracture is to prevent themfrom
occurring.

MR SANCHEZ: What was that? | apol ogi ze.

A To prevent themfromoccurring. So it would be
better if you would prevent themfromoccurring. But --
and | -- certainly, this is a good question for a physical
who specializes in rehabilitation medicine. But the
general answer is he will need some form of physica
therapy, potentially with sequential splinting and things
| i ke that.

Q Wul d you put any sort of tenporary or permanent
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work restrictions on M. Bagley?

A Based on his contractures, sure, he has
limtations. But | can't identify any work restrictions
based on his cervical spine, intracranial condition, or his
| unbar spi ne.

Q Froma -- the intracranial -- | guess froma
neur ol ogi cal neurosurgical standpoint, is M. Bagley at
maxi mum medi cal i nprovenent ?

A Yes.

Q And what woul d the date of MM be?

A Well, the date of his -- on the day that | saw
him | would have said for each of his conditions that he
was at maxi mum nedi cal inprovenent. So for the |unbar
spine, | would say March the 10th, 2020. And for his
intracranial condition and cervical spine, | would have
said July the 8th, 2020. 'Cause those are the days | saw
him And on those dates, | was unable to identify a cause
related to those anatomc |ocations for his conplaints.

Q And do you have an opinion as to whether he's
suffering any sort of permanent physical inpairment as a
result of his injury?

A No. He is not.

MR BIEDIGER Al right. Thank you so nuch
for taking your tinme, Doctor. | don't have any other

quest i ons.
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CROSS- EXAM NATI ON BY MR SANCHEZ:

Q Al'l right. Doctor, a few questions. Wre you
aware of M. Bagley receiving treatnment froma neurol ogi st,
Dr. Brown of the Neurologic Institute?

A Yes.

Q Did you have a chance to read his nedical
records?

A Some of them

Q And in your examnation wth M. Bagley recently,
| believe his momand himwere here with you, there was --
did he indicate to you that Dr. Brown did not physically
examne himin his -- in his evaluations or treatments with
hi nf

A | don't recall that. But it certainly -- he may
certainly have said that.

Q So ny client will testify that he did not get
physically exam ned, and that's a little point of
contention with the whole, you know, notor exam versus
abnormal notor exam But | would |ike to draw your
attention to Exhibit 5, page 3, if you could, please.

On the top right it says appointment date July
5th, 2019. Page 3, | believe. Right here, July 5th, 2019.
MR BIEDIGER. That's page 4 on m ne.
Q My bad. Right. Page 4. Sorry. Onto top it

I ndicates that his chief conplaint is for diffuse left-
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sided and upper and lower extremty sensory abnormalities.
What does that nean?

A Diffuse |eft-sided upper and | ower sensory
abnormalities would be a general term as | would interpret
it, to mean that he has -- the left upper extremty and
left lower extremty, being the left armand the left |eg.
And diffuse would nean that it would be along the whole
left armand the whole left |eg.

Usual Iy, we say "diffuse" to exclude Iike
radicular. So there's a map called a dermatone, that
hi ghl i ghts where that nerve roots go. And so if something
Is radicular then it -- you know, it would follow, say, a
nerve root. Like inthe armit mght be the sixth cervical
nerve root. If it's diffuse it doesn't follow any
particular nerve root; it mght involve several nerve root
territories.

So the way | would interpret this is diffuse
meaning it doesn't follow any specific nerve root
territory. Left-sided nmeans it's the |eft side, obviously.
Upper and | ower extremty nmeans armand | eg. Sensory
abnormality is a -- is vague, but it could nean | oss of
scent -- loss of light touch, also pain and tenperature,
| oss of vibration or [oss of some other sensory function.

And so it's not -- it's not a terribly precise

comrent, but it's about right for a chief conplaint. |
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mean, it's a fair chief conplaint.

Q So woul d that be sonething that the doctors would
assess, his abnornalities as a --

A Yes.

Q So if Dr. Brown assessed that here in this July
5th, could you point to where that notor examis here?

A Well, that would be a sensory exam SO --

Q ['msorry. Sensory exam

A -- we need to look for the sensory exam nation.
So he did exam ne him manually, according to this report.
He says, "The patient has diffuse tenderness to pal pation
overlying his bilateral trapezius nuscles, right greater
than left, occipital nerves as well as overlying his
shoul ders and other soft tissues. Sensation is intact to
light touch to the bilateral upper and bilateral |ower
extremties."”

So that comment on the next page of his physica
exam i ndi cates that he examned himfor |ight touch and it
was nor mal .

Q So how would it be rectified wth the fact that
he was having sensory abnornalities, as we just discussed?
A Vel l, the patient -- the chief conplaint is

something the patient tells you about. So the chief
conplaint the patient -- like, "Wy did you cone to the

doct or ?"
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"I came to the doctor because | have a cold."”
Wl |, so you walk in the examroomand the patient's
sneezing. And you say, "Well, you know, do you have
al | ergi es?"

"Well, yes, | have allergies.” WelIl, maybe it's
not a cold. Mybe he has allergic rhinitus. Wich sounds
like a cold, but it ain't a cold. And so there's two
different sources for each of these things. One is a
physi cal exam nation which indicates he has norna
sensation to light touch. And the other one is that
patient says -- and, obviously, it was interpreted by a
medi cal worker, but the patient says diffuse |eft upper and
| ower extremty sensory abnormalities.

So in the chief conplaint, you'll have to wonder
are they constant or do they come and go. Perhaps they're
intermttent and when the doctor examned him it was in a
tine when he wasn't synptomatic. In other words, he didn't
have it.

And then there's another issue with regard to
numbness and sensory abnormalities. For instance, a |ot of
patients wll come in and see nme, and say, "I'mnunb." But
when | exam ne them they have intact sensory function. In
other words, they feel, they sense nunbness, but they don't
actual Iy have numbness that | can detect on physical exam

So a sense of nunbness, a conplaint of nunbness,
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and a physical exam finding of nunbness may not be the same
thing. So all those are rational and reasonable
explanations. | have no idea if any of those are true.

' mjust giving you sonme plausible explanations for this
observati on.

Q So thenis it fair to say that you're not able to
tell us if it's true whether or not there was a normnal
mot or examthat you were tal king about earlier fromDr.
Brown's records that you read over?

A | cannot say that his examwas nornmal when Dr.
Brown exam ned him despite the fact that they said it was
nor mal .

Q | just want to be sure we're clear on that.
Because as | nentioned earlier, ny client nentioned that he
didn't examne himand he was a little frustrated by that
provi der.

So with that being said, you know, what kind of
| ssues would you nornal |y expect to see in treating a
patient who was hit on the -- you know, the top cortex are
of his brain, by a 650-pound bale? In other words, what
woul d you see as being a normal issue or synptomal ogy that
one woul d present to your office wth?

A What woul d be common?

Q Correct.

A O course, nothing would be normal under that --
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I f a 650-pound bale is not a normal thing. But what are
common synptons? Well, of course, it depends. You know,
this kind of trauma could |ead from anywhere from no
synptons at all to death. And so you'd have to expect any
of that spectrum

So in this case he did not get knocked out. Now,
It's not consistently always true, but nost of the severe
closed injuries are associated with a |oss of
consci ousness. And so the lack of a [oss of consciousness
Is -- the absence of that |oss of consciousness is
associ ated less often with severe head injury than the
presence of |oss of consciousness. |In other words, the
| i kel i hood of a severe had injury goes up when you get
knocked out.

He says he did not get knocked out. And so you
woul d not anticipate a severe closed head injury if that
patient failed to have | oss of consciousness. Now, that
doesn't nmean you can't get post-concussive synptons, which
are different. You can get post-concussive synptons either
with or without |oss of consciousness.

But severe closed head injury synptons, |ike
neurol ogi ¢ decline, neurologic, dysfunction as a result of
the head injuries, you would expect to have | oss of
consci ousness.

Q (kay. And explain to ne how an inpact to the
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head coul d cause contracture of your |eft upper
extremties.

A Well, it would need to produce damage to the
prefrontal cortex -- to the notor cortex of that
prefrontal. But it would need to produce damage to the
motor cortex, so the precentral gyrus.

So you woul d expect to see that kind of damage on
an MRI. So it would have to produce an injury to the notor
cortex, which should be shown at -- at the very least his -
- in the presence of a non-penetrating wound to the brain,
so now we're tal king about purely closed head injuries,
whi ch everybody agrees with at the nost is we have here,
‘cause nothing penetrated his head.

So with a closed head injury you would need to
produce an injury to the nmotor cortex. And it should be
visible immediately. And it should be shoul d be seen at
| east as a bruise or a contusion on the early CAT scan that
he had, which he did not. And it should be seen as an
alteration in the anatony of the notor cortex on the
subsequent MRI's, but it did not, as those MRls, were read
as nor nal

And so you woul d expect at closed head injury
that produced contracture of an upper and | ower extremty
woul d do that by damagi ng the upper notor neuron that goes

to those areas of your body. And so the leg cortex is
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actually interhem spheric, it's actually in-between the two
hal ves of the brain, which is uncommonly injured because
it's fairly well protected in the interhem spheric sulcus.

And then the arm which is out nore on the
surface of that cortex -- excuse me of that brain, in the
motor strip, could be affected. But it's right next to the
face, and to get the hand and the armbut not the face
woul d be unusual, because they're geographically,

I mredi at el y adj acent .

So you woul d expect to see injury in two specific
areas of the notor cortex. One would be out here over the
hem sphere, but the other one would be interhem spheric.

So you woul d have to have two distinct lesions if you were
to prove it there.

Now, literally, anywhere along the corticospina
tract you woul d produce sonething that m ght produce a
del ayed contracture, like in the brainstemor in the pons.
But if you had those injuries, you' d expect a decline in
| evel of consciousness for sure. Because especially in the
pons, those areas are associated with your wakeful state.

So the one place that you could get it, where you
woul dn't have to have a disorder of the wakeful state, at
| east not |ong-termdisorder of that wakeful state, and
produce a contracture, and produce a relatively sparing of

the sensory function would have to be the notor cortex.
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But he doesn't have that, because he had an MR
that was nor mal

Q Now, isn't it true that MRIs and CTs don't al ways
pick up certain things |ike that.

A But they would pick this up. This would be big.

Q \What about been EEG?

A Wel |, an EEG woul dn't be hel pful to ne, unless
you thought he was having persistent seizure disorder. And
relating a seizure disorder to this trauma woul d be
| mpossi bl e.

Q Well, | guess -- I'mtrying to understand what
exactly is going on with him Because, you know, there was
-- you know, the MRl that we glossed over earlier
mentioning sone white matter -- | nean, sone single -- you
know, a bright spot in the right parietal subcortical area

A Can | interrupt you --

Q Yeah.

A -- for a nmoment? | did not gloss over that test.

Q No, | mean that we just briefly nmentioned it. |
apol ogi ze.

A Pl ease carry on

Q | apologize. | didn't nmean to --

A That's quite all right.
Q

| didn't nean to short --
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A | just wanted to nake that --

Q -- shrift that. | guess, you know that was sone
I ndi cation, there was sonme right frontal slow ng indicated
on the EEG And | struggling to understand how ny client
was a functioning individual, working, able to lift, push,
pul |, everything. No problemuntil this bale hit himon
the head. Now, obviously, we understand the workers'
conpensati on system and bounci ng around from doctors and
all of that, and | understand that. But what |'mtrying to
figure out here is -- is what exactly is going on.

| mean, the diagnosis on your page 5 of this, you
know, eval uation of yours on July 8th, 2020, indicates
headaches due to old head injury, work-related injury. Are
we contending that, that's what he has going on here as
your visit diagnosis is?

The one | received fromyour office has five
pages, page 5 of 5. And this is on page 5 of 5.

A Ask me your question. I'msorry, | got lost --

Q Yeah, | guess what is your diagnosis of M.
Bagl ey in connection with your evaluation of him July 8th
of 2020?

A The only diagnosis that you can give M. Bagley
Is a description of his synptoms. So he has contractures
of that left and upper and lower extremty wthout physical

expl anation. The contractures exist. W found them on
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physical exam But they're without -- wthout clear
neur ol ogi ¢ expl anati on.

That di agnosis that you showed ne, headaches
related to a head injury or something, that's a diagnosis
assigned by sonebody in this office. But not by me. So
the cause of his current syndrone is unknown to nme. And |
share your concern and your curiosity about what's wong
with him 'Cause clearly he has abnormalities. | nean, on
physi cal exam he has contractures.

But neurosurgery froma surgical perspective is
pretty easy. Well, how can that be? Well, because
problens that we take care of |eave evidence. They |eave
tracks. And so while I'"mnot telling you the diagnosis
that fit him | can only tell you the ones that he doesn't
have.

He doesn't have an acute injury of his cervica
spine or his spinal cord or his nerve roots, because
there's no evidence of that. And he doesn't have an injury
to his brain, at |east based on the evidence. And he
doesn't have an injury to his |umbar spine, based on
evi dence.

Now, |'mnot disputing the fact that he has
contractures and those other things. | sinply amunable to
i dentify the Iink between those findings and injury to

either his brain, cervical spine, or |unmbar spine.
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Q (kay. Is there certain tests or evaluations or
treatments that could be rendered to help a judge or
doctors ascertain that?

A | think we've already done everything that could
be done. In fact, we repeated nost of these tests.
Because we were so concerned that the findings exist, that
we repeated tests which had al ready been done, to ensure
that we hadn't m ssed sonething.

The advantage there is you mght get a better
qual ity study, you mght get a different radiologist to
read it, you get another set of eyes to look at it.
Because |ike you on a diagnosis and |ike he wants a
di agnosis, he wants to understand what's wong too. Al |
can tell himright nowis what's not wong.

Q So then going forward, in connection with his
injury, what are your recommendations to get himtreatnment
for? Therapy for the contractures, is that ny
under st andi ng?

A Yes.

Q And post concussion syndronme, what kind of
sequel 'a woul d you expect fromthat?

A So post -- so first of all, a concussion is
literally any strike to the head, okay? Now, there are
different types of concussions, right? So there are

concussions that are associated with anatomc injury to the
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brain that can be identified on a radi ographic study.

For instance, contussions, subtraumatic,
subarachnoi d henorrhage, intracerebral henorrhages. Even
vascular injuries as a result of that. He has none of
those things. Because all the tests that |ook for those
things, we couldn't find anything.

So now we have a concussi on where sonet hing
struck his head. And so, literally, a concussion can be as
simple as if | walk over to this wall and | bunmp ny head
into the wall. | mean, the broadest description of
concussi on.

And today's society is struggling to define
concussion. If you don't believe it, ook it up on Google
and see how nmuch they struggle to define that word. But
literally, concussion nmeans to strike. |t neans (w tness
I ndi cates) that.

So concussion is a poorly-defined event. So post
concussi ve syndrome neans what happens to sonebody, what
are the conplaints that the patient can nmake after having
been struck in the head.

If you look at -- like the last tine | |ooked
that up in a trauna textbook that's -- the textbook's about
yay-thick. And there's two volunes of it. And then inside
that textbook there's twelve pages occupied by everything

that can happen wi th post concussive syndrome. They
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literally list themlike everything that people really
conplain of. So I'mnot going to nmake an attenpt at
listing all of that. Her fingers will get tired before |
get done with that.

But the nost common things are headache,
difficulty concentrating, irritability, altered sleep
patterns, tiredness, a sense of malaise, intermttent
alterations in vision like a | oss of visual acuity that
intermttent, or vision that comes and goes, altered
sensoriumto taste. There's a lot of things that, that can
happen.

Now, you woul dn't expect a contracture or an
alteration in tone -- nuscle tone to produce -- that could
produce a contracture to occur in a patient who has a
concussion, but w thout any radiographic evidence of
I njury, okay?

So you need -- in order to produce a contracture
due to injury to the notor strip, you need to have an
Injury that you can see. You need to have a bruise in
there, or a nore intracerebral henorrhage in there, that
actual |y produces cortico damage to permanently reduce the
motor function in the affected extremty.

And the first thing that you should see,
physiologically, is paresis -- paralysis of that upper

extremty. So if this had done it, you would expect himto
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be paral yzed, first, and then slowmy get an alteration in
tone which produces this (w tness indicates).

And then you have to treat that by trying to
prevent this from happening, because it's the interposed
action of nmuscles in the affected extremty. So none of
this tinme course, clinical presentation fits the way you
woul d expect it to fit if the contractures were produced by
an injury.

For instance, he never had | oss of consciousness.
He never had an injury -- a definable injury to his brain
in the correct areas. It would need to be in the notor
strip, belowthe face -- there's sonething called a
Homuncul us, which is what all the little -- sonmebody drew
on the notor strip what it affects, which is good for
medi cal students and doctors |ike nme, because you can | ook
at the notor strip and understand what part of the stripis
related to certain functions.

So his leg is in the interhem spheric fissure and
the hand and armis past the fascial part. And so it would
have to affect that part of the inter -- | nean, that part
of the notor strip and the interhem spheric portion of to
motor strip, but spare the stuff on either side of it.

Yeah, that stuff works. So he needed to have
that, or an injury along the corticospinal tract, which

told you is unlikely, 'cause that would have to go into
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brai nstem or some other deep structure in the brain, which
woul d be associated with a decline of consciousness, which
he never had like sone -- like, those are the kind of bad
injuries where the patient's in a conma, and you cone in and
you see themand they're in a cona, and then they wake up
and they can't nove their right arm

Al right. So none of the time course fits.
Finally, if he had those injuries, which he didn't because
they never showed up, then you woul d expect the first thing
that he woul d have woul d be paralysis followed by the
devel opment of spasticity which is an abnormal tone in the
extremties, followed by contractures, which he didn't do.

So none of this fits with that normal time
course. So it just doesn't -- it doesn't fit clinically
with what you woul d expect. So largely, the explanation
for his current syndrome is not something that | can give
you an answer to. | can sinply tell you that it's not
related to an injury to his cervical spine, because it
doesn't exist, or his lunbar spine, because it doesn't
exist, or his brain, because you don't see it.

Q So then | guess how el se coul d sonmebody devel op
these contractures that we were just tal king about if they
don't have that evidence on MRIs, that you just mentioned?

A Well, the -- one of the doctors nentioned an

adj ust nent di sorder, which neans that something has
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happened t hrough behavi oral or psychol ogi cal nmeans that
causes the patient to do this. But | amnot prepared to
answer questions about that, because that is not ny
speciality. And | don't diagnose or treat those
condi ti ons.

| can sinply say that the physical part of this,
| am prepared to discuss, it is in ny specialty, | do see
it all the time, and it just doesn't -- | do not see that
here.

Q From a physical standpoint.

A From a physical standpoint.

Q So what other possible standpoints are there to
shed sone light on this --

A Psychol ogi cal , slash, behavioral.

Q kay. O which --

A | can't comment on.

Q O course. But with that being said, in your
experience have you noticed that people have aggravated
psychol ogi cal issues as a result of an injury, and
frustration with treatnment recoveries.

A | presume so. But again, |'mnot prepared to
real |y answer that question.

Q Al right. | mean, so froma -- froma
neurosurgi cal, and that nmeans surgery, there's no treatnent

options for this man and his injury that we're talKking
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about, correct?

A Yes.

Q Ckay. Now, froma physical therapy standpoint,
there is sone therapies that, you know, you nentioned
earlier, that he could possibly obtain to get himbetter.
I's that's ny understandi ng?

A Yes.

Q Ckay. And are you relating that -- that
statement of what he may need from a physical therapy
standpoint to his injuries that he's received?

A |"'mrelating to the -- of contractures. The
problem| have is | can't relate his injuries to his
contractures directly. And |I've said that a bunch of
different ways, that | amunable to relate the two. So
that's sonething that you-guys will have to do. You'l
have to be nuch smarter than me to do that.

Q Wl l, unfortunately, we -- we got a good report
and have a judge determ ne and -- you know, Dr. DuPuy, his
orthopaedic, he's been deposed and he indicated that this
was related to that. And so did Dr. Rowe, the neurol ogist.
| guess that's why we're here, today, asking you what your
t houghts are.

A So | cannot relate the devel opnent of
contractures to the injury in any way other than tenporal,

whi ch neans they occurred around the sane tine.
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Q So woul d you defer to his other providers who
have addressed that issue?

A They're certainly entitled to their opinion. But
in nmy opinion, there is no relationship between his
injuries and the devel opment of those contractures,
physi cal | y.

Q Ckay. And then | guess what work restrictions do
you think woul d be applicable for someone -- 'cause you
mentioned earlier that based on the contractures he woul d
have sone |imtations.

A So you're asking me to base his work restrictions
on his contractures?

Q Vel l, earlier you nmentioned that there was --
based on contractures, yes, he had some limtations. |'m
just asking you to explain that a little.

A (kay. So based on his -- based on the evidence
of cervical, lunbar, or intracranial injury fromthis
event, there are no restrictions to his return to work.
However, based on his contractures, | would say he's
unenpl oyabl e.

Q Ckay. Al right. Then | guess the |ast question
| have for you, 'cause | know | got to get you out of here,
Is that who -- you indicated that the primary diagnosis on
page 1 of your report, which was al so page 5 of 5,

headaches due to old head injury, who would have witten
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that in there if that's not you who indicated that
di agnosi s?
A Probably one of that coders, trying to find a
code for headaches.
MR SANCHEZ: Al right. No nore questions.
MR. BIEDIGER. No nore questions, Doctor.
Thank you so much.
Furt her deponent sayeth not.
(There being no further questions, the deposition

concluded at 3:47 p.m)
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