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CERTIFICATE OF COUNSEL
'Counsel for the Petitioner certifies that the Petition for Rehearing was made
and finally ruled on by the Court of Appeals on May 20, 2013.
. . QUESTIONS PRESENTED

1. | Did the Court of Appeals violate the Petitioner’'s right to procedural due

iprocess of law under the Fourteenth Amendment to the United States
Constitution by making its decision to deny the Petitioner's Petition for
Rehearing prior to the timely filing of the Petitioner’s Reply under Rule 240(f)
S.CACR.? |

2. Did the Court of Appeals err in holding that the servient landowner's grant of
: pe{rmiésion to build a gate to the Dominant landowner automatically defeats

- a prescriptive easement?

3. | Did the Court of Appeals err in ruling that the Respondent’s entitlement to
‘judgment as a matter of law based on permission granted to the Petitioner
| to erect a gate on the disputed road was raised in the trial court?

4. Did the Court of Appeals err by requiring the Petitioner to prove a period of
' use that was adverse or under a claim of rightin excesé of twenty (20) years
| to establish a prescriptive easement? |

5 Did the Court of Appeals err by the retroactive application of Paine Gayle
Properties, LLC, v. CSX Transportation, Inc., 400 S.C. 568, 735 S.E.2d 528

(Ct. App. 2012).

6. Did the Court of Appeals err by invading the province of the trial court as fact
. finder on the issue of permissive use of the road?
; STATEMENT OF THE CASE
E'This is éﬁ appeal from a declaratory judgment action filed on March 24,
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2009, by the Respondent, W. H. Bundy, the servient tract owner, asking the Court
to declare what rights the Petitioner, Bobby Brent Shirley, the dominant tract owner,
had to use a road located on the Bundy property as a means of access to a thirty-
seven (37) acre tract owned by the Petitioner. The Petitioner filed an Answer and
Counterclaim on June 19, 2009, alleging that he had a prescriptive easement over
the BUndy 'property. This case was tried without a jury before Special Referee,
Roder{ick»M. Todd, on August 25, 26, 2010. The Special Referee issued his order
on July 7, 2011, ruling that the Petitioner had met his burden of proof establishing
a prescriptive easement to use the road. The Respondent filed and served a Motion
fo Alter or Amend pursuant to Rule 59 S.C.R.C.P. on July 20, 2011, which was
denied as to the prescriptive easement claim by Order of the Special Referee dated
Febru}'ary"9, 2012. The Respondent timely filed a Notice of Appeal, and the South
Carolina iCourt of Appeals reversed issuing an Unpublished Opinion on April 10,
2013.'That Opinion was revised and refiled on May 8, 2013. A timely Petition for
Rehearing was denied on May 8, 2013. A subsequent Order denying rehearing was
filed May 20, 2013.

| The Petitioner is the owner of a thirty-seven (37) acre tract of land in rural
Kersh‘aw:County primarily used for hunting and fishing that is accessed by a dirt
road'l‘é’nown as Saxon Road. Saxon Road is county maintained by Kershaw County
up to:(:’thé poin't'where enters the tract owned by the Respondent containing
apprbjximately Four Hundred Thirty-Nine (439) acres which is also rural property
purchiased by the Appellant from a timber company, in 2003. Saxon Road continues
thro.ugh the Appellant’s property and terminates at the Petitioner’s tract. |

| The Petitioner’s tract was acquired by a farmer named Elijah Bennettin 1947
(R. p 4)_The Bennett Family owned the dominant tract from 1947 through 1969 (

R. p.'f'4) During their ownership of the dominant tract, Saxon Road was the only
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access to it used by the Bennett Family ( R. p. 357, lines 1 - 17). The trial judge
ruled that the Petitioner established a Twenty (20) year period of adverse use during
the Bénnett ownership period from 1947 through 1969 (Finding of Fact21R.p. 7 -
8) '

From 1969 to 1985, the dominant tract was owned by Six (6) different
ownéris. It was acquired by the Petitioner's parents in 1985 and transferred to the
Petitiénef in 2005. (See Shirley chain of title) ( R. p. 3 - 4) As to the period of
ownership from 1985 until the case was filed in 2009 when the Shirley Family
owned the dominant tract, the trial judge ruled “having concluded that the Defendant
established a prescriptive easement during the Bennett ownership period, it is
unnecessary to establish a prescriptive easement during the Shirley ownership
period.” (R. p. 19) The trial judge went on to rule that the Petitioner had established
a pre'gcriétive use period from 1985 through 2009 under his family’'s ownership of
the damihant tract. (R. p. 19 - 20)

; In 2004, Shirley put up a gate located on the property line between the Bundy
prope:rty and the property owned by the Miller Family with the permission of Bundy.
(Stipujlation 8 R. p. 521) The ruling by the trial judge on permissive use of the
dispu’éed:road was as follows, “as to the evidence presented by the Plaintiff of
permiésive use; | find that the preponderance of the evidence including that of the

[

violeﬁi odtbursts by the Defendant establishes that the use of the disputed road by

. the Défeﬁdant was adverse and hostile.” (R. p. 20) In its April 10, 2013, Opinion the
Court: of Appeals misquoted Stipulation 8 by adding to it that the Petitioner
requested permission to build the gate. The Court of Appeals ruled that the
Petitigner"s seeking permission to install a gate on the access road was “an implicit
ackncgwle'dgment of the property owner’s rights and is inconsistent with a claim of

’Trfis was the basis for the reversal of the trial court in the April 10, 2013,

+

right.”
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Opinion. (See Appendix p. 658)

‘When the Petitioner pointed out in his Petition for Rehearing that the Court
of Appeals had misquoted the Stipulation to add the request for permission which
is not in the text of the Stipulation, the Court of Appeals issued the revised Opinion
filed May 8, 2013. (See Appendix p. 716) That Opinjon shifted the grounds for the
reveféal from the seeking of permission to install a gate demonstrating an- implicit
ackn'dl,ilvle’dgment by the dominant tract owner of the servient tract owner’s rights, to
a novél rule of law; permission to build a gate defeats a prescriptive easement.

A Petition for Rehearing was filed by the Petitioner on April 24, 2013. The
Respondent filed a Return of Appellant to Respondent’s Petition for Rehearing on
May 3f, 2013. The Petitioner timely filed his Reply five (5) days later on May 8, 2013,
about;thé middle of the day. Petitioner's counsel was surprised to receive an Order
denyi'é]g fehearing that was also filed May 8, 2013, (See Appendix p. 715) together
with tHe §ubstituted and refiled Opinion which was filed on May 8, 2013, wondering
how Coun of Appeals had distributed six (6) copies of the Reply that were sitting in
the lobby of the Brown Building at noon on May 8, 2013, to the Judges in time for
them to review the same, revise the original Opinion and issue an Order denying
rehealring, all on the afternoon of May 8, 2013. The Petitioner’s counsel sent a letter
to the‘.CIe'rk of Court for the Court of Appeals dated May 14, 2013, inquiring'how this
had ojccu"rred. The Court of Appeals then filed a May 20, 2013, (See Appendix p.
719)"brder indicating that the Reply was reviewed after the decision to deny

rehearing was made on May 8, 2013, but declining to alter its decision to deny

rehearing after reviewing the Reply.



ARGUMENT

1. 'Did the Court of Appeals violate the Petitioner’s right to procedural due
process of law under the Fourteenth Amendment to the United States
Constitution by making its decision to deny the Petitioner’'s Petition for

. Rehearing prior to the timely filing of the Petitioner’'s Reply under Rule 240(f)

| fS.C.A.C.R.?

- The Court of Appeals filed its Opinion reversing the trial court’s decision on
April 10, 2013. The Petitioner filed and served a Petition for Rehearing on May 24,
2013,‘under Rule 221(a) S.C.A.C.R. The Respondent filed and served a return to
the Petition for Rehearing under Rule 240(e) S.C.A.C.R. on May 3, 2013. The
Petitidner was allowed five (5) days to serve and file a reply under Rule 240(f)
S.C.A.C.R. excluding Saturday and Sunday, May 4" and 5", 2013, under Rule 263
SCACR making the deadline for filing the Reply Friday, May 10, 2013. The
Petitidner timely filed and served his Reply by delivering the original and six (6)
copiee to the Court of Appeals at noon on May 8, 2013.

fThe revised Opinion of the Court of Appeals and the Order denying the

Petition for Rehearing were both filed on May 8, 2013. The Petitioner’s belief that

the decisfon to deny rehearing was made by the Court of Appeals prior to its review

- of the tlmely filed Reply was confirmed by the subsequent filing of a May 20, 2013,

Orden also denying rehearing but unlike the May 8, 2013, Order, (See Appendix p.

715) the May 20, 2013, Order (See Appendix p. 719) acknowledged the receipt of

the Reply.

~ Procedural due process requires fair notice and proper standards for

adjudication State v. Newman 384 S.C. 395 683 S.E. 2d 268 (2009). The proper

standard ifor adjudication, the process due to the litigants in the Court of Appeals is

defined bythe South Carolina Appellate Court Rules. Rule 221(a) S.C.A.C.R. allows
. .l 5 .



for a Petition for Rehearing and refers to Rule 240 S.C.A.C.R. governing the
procedure for petitions in general. Rule 240(f) S.C.A.C.R. allows a reply to be filed
by thé petitioning party within five (5) days of the filing of the return by the opposing
partyfTh»e implication is clear that the Petition for Rehearing, the Return and the
Reply will be read by the Court of Appeals before it makes a decision on Rehearing,
not after\A(ard. So anxious was the Court of Appeals in this case to reverse the lower
court';an('ij deliver victory to the Respondent, that it ruled on the Petition for
Rehegrin‘g before the time for filing a reply had expired and without reading the reply
that V\éas timely filed. The belated reading of the reply after the decision to deny
rehearing had been made mentioned in the May 20, 2013, Order of the Court of
Appeéls does not cure the prejudicial effect of making the decision before the
reheajring process was complete.

Tﬁe case on point is South Carolina DSS v. Beeks 325 S.C.243, 481 S.E.2d

703 (1997) where the ftrial judge issued a final order prior to concluding the trial.
“The fUndamentaI requirement of due process is the opportunity to be heard at a

meaningful time and in a meaningful manner.” (emphasis added) The South

Caroli“na DSS v. Beeks, supra. As one might expect, the Supreme Court Ruled that
issuing a final order before completing the trial violated procedural due process in
Beeks. Lfkewise, making the decision to deny rehearing before the unambiguous
timelir;es:?for arguing the issues in the Petition for Rehearing set forth in the Court
Rulesﬁ.héid expfred violates\the Petitioner's right to procedural due process. The
attembt to unring the bell by reading the Reply after the decision to deny rehearing
had been made does not satisfy the “meaningful time” requirement of procedural
due process set forth above.

: Cgrtiorari must be granted in this case to cure the procedural due process

violation by the Court of Appeals.
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2. '. Did the Court of Appeals err in holding that the servient landowner’s grant of
pérmission to build a gate to the Dominant landowner automatically defeats

a prescriptive easement?

The Court of Appeals reversed the trial courts’ finding of fact “as to the
evidence presented by the Plaintiff of permissive use, | find that the preponderance
of the;eviidence including that of the violent outburst by the Defendant establishes
that tHe L;SG of the disputed road was adverse and hostile.” ( R. p. 20), substituting
its owh view of the evidence that the use was permissive. The Court of Appeals
based its ruling on Stipulation 8 which reads, “In 2004, Shirley put up a gate located
on thé property line between the Bundy property and the property of the Miller family
with the permission of Bundy.” ( R. p. 521) Stipulation 8 does not say that Shirley
went tio Bundy seeking permission to build the gate. In fact, the text of Stipulation
8 doeé nc}t say that the gate was on the disputed road.

The Court of Appeals ruled, “Based on the parties’ stipulations, Bundy’'s grant
of pe"r?‘r'nis';sion for Shirley to build the gate defeats a claim of right or adverse use of
the d;isputed road because the use of the disputed road was permissive.”
(Unpu‘blished opinion 2013 U.P-153 as refiled May 8, 2013.)

' The case relied upon by the Court of Appeals to reverse the trial court is

Paine Gayle Properties, LLC vs. CSX Transportation, Inc. supra. filed on November

14, 2012 after the Final Briefs had been filed on this appeal, and which case was

not méntioned in the oral arguments on January 9, 2013. The trial court had no

oppdriunify to rule on any matters of law arising from Paine Gayle Properties, LLC
as discussed above. The Petitioner had no opportunity to brief that case or even
respond to it in oral argument as it was not mentioned. The ruling of the Court of
Appeéls is that permission to build a gate automatically defeats a prescriptive

easement which is contrary to the existing law in South Carolina at the time of the
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filing,'céftﬁis case, and is contrary to the holding in Paine Gayle Properties, LLC vs.

CSX Transportation, Inc. supra.

| Paine Gayle Properties, LLC vs. CSX Transportation, Inc. supra came to the

Court'of Appeals as an appeal from a grant of Summary Judgment to the servient
tract owner based on the facts set out in testimony and various affidavits which form
the record in that case.

'%Th"e Court of Appeals in Paine Gayle Properties, LLC vs. CSX

i

Transbor‘iation, Inc. supra. did not confuse permission to erect a gate with

permiésion to use the road in dispute. The Court of Appeals treated permission to
erect the gate as one fact tending to shed light on the relationship between the
domin:ant tract owner and servient tract owner. It considered the dominant tract
owners’ intent in seeking permission to build the gate together with the rest of the
testimlony and affidavits, some of which admitted that the railroad had given tacit
permiissicén to cross the right of way. The Court of Appeals affirmed the trial court’s
detef‘riﬁinétion that “the overall tenor of the affidavit (discussing the gate) is that the

landowner’'s use was with the railroad’s permission and in recognition of the

railroad’s rights.” In Paine Gayle Properties, LLC vs. CSX Transportation, Inc.

suprai, the Court of Appeals focused on the permission to use the road, not

permission to erect the gate which is a correct application of South Carolina law.

‘t-Cch)ntrastnthe “overall tenor” of Gayle’s affidavit in Paine Gayle Properties,

LLC vs. CSX Transportation, Inc. supra. with the “overall tenor” of the following

testirﬁbnyfrom the Respondent, Bundy, about Shirley's attitude concerning the gate

in the case at bar:
A Well, yeah, but the property right he was asserting was a little

different the second time. The second time he was asserting that |

had no right to have him remove his property from my property. That



once | had given him permission — as near as | can reconstruct it, is
that once | had given him permission to put a gate on my prpperty,
that from that point forward the gate could not be moved. That it was
his gate. And it was — to the extent that it was there, | had no
dominion or control over what was on my property.
i Q.. Was it in that conversation or the first one that he said, “That is my
damn road,” or something to that effect?
A That isn’t what he said, but that is close enough. He took — yeah. He
took the position that it was his road, his gate. And essentially, youA
know, | had no rights in and about that road. It was not only his right,
but the fact that | had none. He was going to tell me what to do, how
to use my property, when | could use my property, and for what use
| could make of my property. That is pretty —
"(R.p. 213 lines 6 - p. 214 line 3)

The “overall tenor” of the evidence in Paine Gayle Properties when the Court of

Appeals analyzed all of the evidence was that the dominant tract owners showed

great deference and submissiveness toward the railroad in using the right of way.

The ¢onversation surrounding the erection of the gate was but one piece of

evidehce shedding light on that relationship. The “overall tenor” of the evidence in

the case at bar, according to the Respondent, is that the Petitioner showed no
|

respect fBr the Respondent’s rights in using the road or in the gate itself. The

’ defefénce and submissiveness demonstrated in Paine Gayle Properties, LLC vs.

CSX Transportation, Inc. supra. is altogether absent in this case. The cases are

factually distinguishable. -
. The trial judge in the case at bar considered Stipulation 8 regarding the gate

erected by the Respondent in context with all of the other evidence of record just as
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the Court of Appeals did in Paine Gayle Properties, LLC vs. CSX Transportation,

Inc. supra. reaching the opposite conclusion that in this case, the “overall ténor” of
the Réspondent’s use was adverse and under a claim of right. In reversing the trial
court, the Court of Appeals took Stipulation 8 out of context ignoring the balance of
the evidence introduced over a two (2) day trial.

EAgain, permission to erect a gate or any other ancillary device about the
easér’ﬁent is not fatal to the prescriptive easement. It is only relevant in so far as the
discussions surrounding the grant of permission to erect the gate shed light on the
character of the use of the road. Permissive use of the road from its inception is
fatal; permission to erect a gate may be a relevant fact, but it is not automatically

fatal Under Paine Gayle Properties, LLC vs. CSX Transportation, Inc. supra.

Permi;ssion to build a gate is to be considered with other evidence by the trier of fact

following’ the model analysis in Paine Gayle Properties, LLC vs. CSX

Transportation, Inc. supra. in order to reach a correct result on the real issue which

IS perfnission to use the road itself.
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3. Did the Court of Appeals err in ruling that the Respondent’s entitlement to
judgment as a matter of law based on permission granted to the Respondent

;to erect a gate on the disputed road} was raised in the trial court?
Issue preservation rules are designed to give the trial court a fair
opportunity to rule on the issues and thus provide us with platform for meaningful

appellént review. Queens Grant || Horizontal Property Regime vs. Greenwood

Develbprﬁent Corp. 368 S.C. 342 628 S.E.2d 902 (Ct. App. 2006). At a mi‘nimum,

issue ‘preservation requires that an issue be raised to and ruled upon by the trial

judge. Wilder Corp v. Wilke 330 S.C. 71, 76 S.E.2d 731 (1998). “It is axiomatic that
an issue cannot be raised for the first time on appeal. Imposing such a requirement

on the Appellant is meant to enable the lower court to rule properly after it has

consideréd all of the relevant facts, law, and arguments.” Heron v. Century BMW
395 S'C. .461, 719 S.E.2d 640 (2011).

‘ The Court of Appeals ruled, “Based on the parties stipulations, Bundy's grant
of permission for Shirley to build the gate defeats a claim of right or adverse use of
the Disputed Road.” This would have entitled the Respondent to a directed verdict
based on Stipulation 8 ( R. p. 521). That motion was not made below.

If fhé Respondent did raise his entitlement to a judgment as a matter of law
baseq on!' Stipulation 8, the trial judge did not realize it, and failed to rule on it in his
extensive twenty-one (21) page Final Order.

If the issue had been raised by the Respondent, and the trial jUdge merely
fofgot to rule on it, the Respondent could have raised the issue with the thirty-seven
(37) other exceptions taken to the trial judge’s Final Order in the Respondent's
Motioh to Alter or Amend pursuant to Rule 59 S.C.R.C.P(R.p.55-61) The
Respbndtent raised thirty-seven (37) exceptions to the ruling of the trial judge in his

Motion to Alter or Amend, but the issue of the Respondent’s entitlement to judgment

11



as a matter of law based on Stipulation 8 was not among the thirty-seven (37)
exceptions.

'The case cited by the Court of Appeals as authority for the ruling that
permission to erect a gate automatically defeats a prescriptive easement, Paine

Gavlé. Properties, LLC vs. CSX Transportation, Inc. supra. was not decided or

publis(hed until after the Final Briefs had been filed in this appeal. The Respondent
did nof raise the issue below because he did not know to do so. This is the difficulty
inherent in retroactively applying cases decided after a case has been tried. If the
Requndent is to suffer the consequences of retroactive application of a case he
could not know would affect his trial strategy, then the Respondent must also suffer
-the c’d?nsequences of his failure to see the future and raise the issue at trial.

THe issue of whether permission to build a gate automatically defeats an
easerﬁeh’t by prescription was never litigated in this case, nor was it even mentioned
in orai argument on January 9, 2013. The Petitioner was given no opportunity to
argue against the proposition cited by the Court of Appeals as it's grounds for
reveréal. As to this issue, the Petition for Rehearing is actually a petition to have this
matter heard for the first time. The décision of the Court of Appeals is grossly unfair
to thé‘é Petitioner and amounts to a denial of his right to procedural due process

incluajng’the right to be heard on this issue.
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4. Did the Court of Appeals err by requiring the Petitioner to prove a period of

: iuse that was adverse or under a claim of right in excess of twenty (20) years

‘;to establish a prescriptive easement?

The Court of Appeals’ refiled Opinion states: “Furthermore, we also find the
Speciel Referee erred by determining that because Shirley established “a
prescriptive easement during the Bennett ownership period, it is unnecessary to
establish a prescriptive easement during the Shirley ownership period.” On this point
of Iawi the Special Referee was correct and the Court of Appeals was in error.

: To establish an easement by prescription one must show: (1) continued and
uninte;rru'pted use for twenty (20) years, (2) the identity of the thing enjoyed, end (3)

use which is either adverse or other a claim of right. Horry County v. Laychur 315

S.C. 564,' 434 S.E.2d 259 (1993). The common law does not require that the use
' period be the most recent twenty (20) years. The common law does not require that
the uee period include the ownership period of the parties seeking to prove the
easement. Neither of these requirements has ever made an appearance in a South
Caroliina E)rescriptive easement case. To require either is to add requirements to the
proof%of afpresc’riptive easement without any authority or precedent; reading into the
cases a Eequirerhent that is not there. The requirement is a twenty (20) year use
perioci, and it has been repeated over and over again without any reference to the
most ;recent twenty (20) year period or a twenty (20) year period including the
party's ownership of the dominant tract.

| The law of South Carolina is that once the twenty (20) year prescriptive use
reqwrement has been met, the road is established, and no further use must be
proved The case on point cited by the Petitioner in the Petition for Rehearing is

Cuthbert v. Lawton 3 McCord 194, 14 S.C. L 194 (Ct. App. 1825). In that case the

Plaintiff attempting to establish the easement proved thirty-one (31) years of
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adverse use from 1769 to 1800 under a former owner. The Court stated:

: “In considering the general right of way, | was of the
4 opinion that this had been fully established by evidence
-t of Mrs. Rivers, W. Royal, Gen. Cuthbert and Wm
¢ Lawton, who proved that it had been enjoyed by the

” former owners of the land now held by the plaintiff

as an ancient and uninterrupted right from the year 1769
to 1800. It appeared indeed, that since that period the
road had not been much used; that it had been
obstructed three or four times in different years, and that
there had been some wide deviations from it's original
course; but | thought that these would not affect the
right, if it had been before perfected by twenty (20) years
uninterrupted enjoyment. If it had only began to accrue
: since the year 1800, the obstruction of one (1) year only
o in twenty (20) would prevent its legal consummation; but
after twenty (20) years of uninterrupted use, it could
only be defeated by an adverse and continued
obstruction of five (5) years which was not proven in
this case.” Cuthbert v. Lawton supra. (emphasis added)

- According to Cuthbert v. Lawton, supra., once a road has been used for the

requiréd twenty (20) year period, the prescriptive easement is “perfected”.
lnterrﬁptions and deviations in the road’s course that would have defeated the
prescfiptive easement during the twenty (20) year use period do not affect the right
of wa)i/ aﬁer it has been “perfected” by uninterrupted use for twenty (20) years. After
the Menfy (20) year use period is established, the servient tract owner must do
some%adverse act to close the road, such as a five year obstruction.

. The trial judge found that the Bennett Family had used the disputed road
adversely and continuously from 1947 to 1968. As to the seventeen (17) year period

between 1968 and 1985, the Respondent has the burden of showing some adverse

act to; obstruct the road after 1968 under Cuthbert v. Lawton supra. in order to
defeéi thé “perfected” prescriptive easement. That obstruction was not proved by
the l%ésbondent. The absence of evidence as to what occurred during the
seveﬁteen (17) year period works against the Respondent rather than the Petitioner.

The holding of the Court of Appeals on this issue is in error and should be

14



corrected by granting certiorari. Once an easement, always an easement is the law

of South Carolina. See Cuthbert v. Lawton, supra. Because the Bennett ownership
period? spans a full twenty (20) year period, it need not be “tacked” to periods of
ownefship by other former owners because it meets the twenty (20) year adverse

use requirement standing alone. The rules of “tacking” do not apply in this case.
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5. Did the Court of Appeals err by the retroactive application of Paine Gayle
Properties, LLC, v. CSX Transportation, Inc., 400 S.C. 568, 735 S.E.2d 528

(Ct. App. 2012).

;The general rule regarding retroactive application of civil decisions is that
decisions creating new substantive rights have prospective effect only, whereas
decisions creating new remedies to vindicate existing rights are applied

retrosbeqtively. Toth vs. Square D Company 298 S.C. 6, 377 S.E. 2d 584 (1989).

Prospective apélication is required when liability is created where formerly none

. existed Marcum vs. Bowden 372 S.C. 452, 643 S.E.2d 85(2007).

jThe rules on retroactive application of cases are most often set forth ‘in
situations where the newly decided case is decided after the facts of the case on
appeél arose, but before the trial of the case on appeal so the issue of retroactivity
can bc—? raised to the trial court. The rules on retroactive application do not abrogate
the rufes on issue preservation or relieve the party to benefit from the newly decided
case from the duty to raise the issue to the trial judge. In the case at bar, Payne

Gayle Properties, LLC vs. CXS Transportation, Inc. supra. was decided after the

trial so that the gate permission rule was not, and could not have been ruled on by

the trial court.
In its Unpublished Opinion Number 2013-UP-153, the Court of Appeals has

ruled that Painé.‘GavIe Properties, LLC vs. CSX Transportation, Inc. supra creates

a newtsutfﬂstanfiVe right for the servient landowners in prescriptive easement cases,
that belng the riéht to judgment as a matter of law where permission to erect a'gate,
.as opposed to permission to use the right of way, is granted to the dominant tract
owner. The case, as interpreted by the Court of Appeals in its Opinion, creates a
new affirmative defense in prescriptive easement cases. The Court of Appeals

stateq, “Based on the parties stipulations, Bundy's grant of permission for Shifley'

i
s
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to build the gate defeats the claim or right or adverse use of the disputed road.”

Paine!Gayle Properties, LLC vs. CSX Transportation, Inc. supra is cited as the

authofity for this new affirmative defense in prescriptive easement cases. As
demohstrated above, permission to erect a gate, by itself, has never been held to
defeat a brescriptive easement before in South Carolina common law. A decision
creatiy}ﬁg a new affirmative defense creates a new substantive right just as s‘urely as
a decifsioﬁ creating a-new cause of action.

The injustice of applying a case decided after the appeal briefs were filed is
manifest. The Cdurt of Appeals has decided this case on an issue that was never
Iitigatéd by the parties or addressed to the trial judge. On this basis alone, certiorari

should be granted.



6. ‘Did the Court of Appeals err by invading the province of the trial court as fact
finder on the issue of permissive use of the road? |
The determination of the existence of an easement is a question of factin a

law action Jowers vs. Hornsby 292 S.C. 549, 357 S.E.2d 710 (1987). In an appeal

from an action at law tried by a judge, the judges factual findings will not be
distu_rbed unless found to be without evidence which reasonable supports them.

Towns Associates. LTD, vs. City of Greenville 266 S.C. 81,221 S.E. 2d 773 (1976).

As demonstrated above, the issue used by the Court of Appeals to reverse
the trial court was never raised below, i.e. the permission to erect a gate from
Stipulé‘tio,n 8 automatically entitled the Respondent to judgment as a matter of law.
Howey'er',‘ the trial judge did consider and rule on the correct issue which is whether
the ro’éd ’i'itself was used by the Petitioner with permission. The ruling of the trial
court"ivs stated on page 20 of the Final Order dated July 7, 2011, as follows, “As to
the evidence presented by the Plaintiff of permissive use, | find that the
propohdernce of the evidence including that of the violent outburst by the Defendant
establishes that the use of the disputed road by the Defendant was adverse and
hostile.” ( R. p. 20) _

“In its Unpublished Opinion Number 2013-UP-153, the Court of Appeals
substi:;tuted its finding of fact of permissive use for the clear finding of fact by the trial
court ;6n ::that i§sue. Even if the Court of Appeals were to go back and correctly
ana|y2e the permissioh to erect the gate in context with the other evidence, the
issue of permissive use of the road is still controlled by the factual finding of the trial
court boncisely stated above. Prescriptive easement cases are controlled by their
facts,;and whe_re a trial judge meticulously rules on the factual issues in a twenty-
one (21) page order as was done in this case, then a reversal of thé trial court under

the Ia;\}v Q? South Carolina is nearly impossible. In this case, the Court of Appeals
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éither,ruled that pérmission to erect a gate automatically defeats a prescfiptive
easerrjent which issue was not raised to the trial court, or it performed an analysis
of the evidence of record and substituted its finding of permission use for the finding
of fact by the trial court which is not permitted under the standard of review. Either
way, the trial court should have been affirmed and certiorari is warranted.

t

o CONCLUSION

Th{e Court of Appeals committed error when it ruled that permission to bu.ild
a gaté defects a prescriptive easement. This ruling has no precedent in South
Carolina law. '

The Court of Appeals committed error by requiring that the twenty (20) year
adverse use period must include the most recent twenty (20) years or it must
connéct to the most recent twenty (20) years by tacking. This requirement has no
preceé:ient in South Carolina common law, and is contrary to the holding in Cuthbert
V. Lavétori', suprathat once the twenty (20) year requirement has been met, as it was
in this;case during the Bennett period from 1948 -1969, the easement is “perfected”
and affirmative actions must be taken by the serviént tract owner to close it. That
is the law of South Carolina as to a twenty (20) year prescriptive use period under
a former owner as supported by the precedent cited above. Finally, it is clear that
the Cé)urf of Appeals violated the Petitioner’s fight to-due procedural due process
when"-fit decided to deny rehearing on or before May 8, 2013, before the process for
litigafi'hg gthe Petition for Rehearing outlined the South Carolina Appellate Court
Rules had been completed. The remedy for this violation offered by the Court of
Appeéls in its May 20, 2013, Order was to complete the process after it had made
it's décision to deny rehearing. That remedy is inadequate and meaningless. The

only mea:ningful remedy at this point is to grant a Writ of Certiorari to address the

subst[anti?ve and procedural errors made by the Court of Appeals in the litigation of
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this appeal.

BAXLEY, PRATT & WELLS, P.A.

BY: % S
ohn W. Wells ¢ —
Attorney for Respondent
Three The Common At Lugoff
Post Office Box 10
Lugoff, SC 29078

(803) 438-4200

June 6, 2013
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