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*** EXTERNAL EMAIL: This email originated from outside the organization. Please
exercise caution before clicking any links or opening attachments. ***

Clerk of Court
Pursuant to our phone call today please find the following; a check for $250 is being sent via mail.

1. Notice of appeal
2. 3 exhibits

a. Order granting preliminary injunction
b. Order denying rule 59 motion
c. Rule 59 motion

 
Best Regards,
 
Eric B. Laquiere
Laquiere Legal Services LLC
843-556-2958
eric@laqlaw.com
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STATE OF SOUTH CAROLINA        JUDGMENT IN A CIVIL CASE  


COUNTY OF       


IN THE COURT OF COMMON PLEAS      CASE NO.        
 


 


      


  


      


PLAINTIFF(S)  DEFENDANT(S) 
 


 


DISPOSITION TYPE (CHECK ONE) 


 JURY VERDICT. This action came before the court for a trial by jury.  The issues 


have been tried and a verdict rendered. 
 


 DECISION BY THE COURT.  This action came to trial or hearing before the court. 


The issues have been tried or heard and a decision rendered.  
 


 ACTION DISMISSED (CHECK REASON):  Rule 12(b), SCRCP;  Rule 41(a), 


SCRCP (Vol. Nonsuit);  Rule 43(k), SCRCP (Settled); 


 Other       
 


 ACTION STRICKEN (CHECK REASON):  Rule 40(j), SCRCP;  Bankruptcy; 


 Binding arbitration, subject to right to restore to confirm, vacate or modify 


      arbitration award;  


   Other       
 


  STAYED DUE TO BANKRUPTCY 


 


  DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX): 


   Affirmed;   Reversed;   Remanded;   


 Other        
   


  NOTE:  ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR 


ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.  


IT IS ORDERED AND ADJUDGED:  See attached order (formal order to follow)  Statement of Judgment 


by the Court:  


 


ORDER INFORMATION 


This order  ends  does not end the case.                                                   See Page 2 for additional information.  


  


For Clerk of Court Office Use Only  
 


 


This judgment was electronically entered by the Clerk of Court as reflected on the Electronic Time Stamp, and a 


copy mailed first class to any party not proceeding in the Electronic Filing System on                         . 


 


  


  


  


  


  


  


  


NAMES OF TRADITIONAL FILERS SERVED BY MAIL 


01/12/2023


✔


2022CP1002345


Plaintiffs' filed a Motion to Reconsider with this Court on October 6, 2022. “The purpose of Rule 59(e), SCRCP, to alter or amend
the judgment is to request the trial judge to reconsider matters properly encompassed in a decision on the merits.” Arnold v. State,
309 S.C. 157, 172, 420 S.E.2d 834, 842 (1992). “A party may wish to file such a motion when she believes the court has
misunderstood, failed to fully consider, or perhaps failed to rule on an argument or issue, and the party wishes for the court to
reconsider or rule on it.” Elam v. South Carolina Dept. of Transp., 361 S.C. 9, 24, 602 S.E.2d 772, 780 (2004). This Court Denies
Plaintiffs' Motion to Reconsider without the necessity of a hearing and decided on the record and briefs. Rule 59(f), SCRCP;
Pollard v. City of Florence, 314 S.C. 397, 401–402, 444 S.E.2d 534, 536 (Ct. App. 1994).


Preserve Ii At Fenwick Hall Property Owners Association IncWilliam M Ross et al


Charleston


✔


✔


E
LE


C
T


R
O


N
IC


A
LLY


 F
ILE


D
 - 2023 Jan 12 3:18 P


M
 - C


H
A


R
LE


S
T


O
N


 - C
O


M
M


O
N


 P
LE


A
S


 - C
A


S
E


#2022C
P


1002345







SCRCP Form 4CE (08/31/2017)                                                                                                                    Page 2 of 2  
  


  


  


  


 


 


Court Reporter:       
 
E-Filing Note:  The date of Entry of Judgment is the same date as reflected on the Electronic File Stamp and the clerk's 


entering of the date of judgment above is not required in those counties. The clerk will mail a copy of the judgment to 


parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.  
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Charleston Common Pleas


Case Caption: William M Ross , plaintiff, et al VS   Preserve Ii At Fenwick Hall
Property Owners Association Inc


Case Number: 2022CP1002345


Type: Order/Electronic Form 4


So Ordered


s/Jennifer B. McCoy #2764


Electronically signed on 2023-01-12 15:05:46     page 3 of 3
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THE STATE OF SOUTH CAROLINA 
In the Court of Appeals 


_______________________ 
 


APPEAL FROM CHARLESTON COUNTY 
Court of Common Pleas 


Jennifer McCoy 
Circuit Court Judge 


________________________ 
 


Charleston County Court of Common Pleas 
Case No. 2022-CP-10-02345 
________________________ 


 
WILLIAM M. ROSS and KELLI S. ROSS………………………………………….Appellant 


 
v. 
 


THE PRESERVE II AT FENWICK HALL  
PROPERTY OWNERS ASSOCIATION INC……………………………………….Respondents 


 
_______________________ 


NOTICE OF APPEAL 
_______________________ 


 
Pursuant to SC Code Ann 18-9-10, SC Code Ann 14-3-330, and SC Appellate Court Rules, 


Appellant William M. Ross and Kelli S. Ross, hereby appeal the Order of the Honorable Jennifer 


McCoy, Circuit Court Judge, granting the defendant preliminary injunctive relief filed September 


26, 2022 and further appeals the January 12, 2023 Order of the Honorable Jennifer McCoy, Circuit 


Court Judge, denying the plaintiffs October 6, 2022 Rule 59 motion to reconsider that ruling.  


Appellant's counsel received written notice of the entry of the Order on January 12, 2023 via a 


court generated email.  A copy of the two Orders plus rule 59e motion are attached. 


 
[SIGNATURE ON FOLLOWING PAGE] 
  







 
 
 
 
 
 
 
 
 
 
Charleston, South Carolina 
January 20, 2023 


Laquiere Legal Services LLC 
 
__/s/ Eric B. Laquiere___________________ 
Eric B. Laquiere 
SC Bar No. 71177 
3674 Old Charleston Hwy 
Johns Island, SC 29455 
843-556-2958 
888-745-8449 fax 
eric@laqlaw.com 
Attorney for Appellant, William and Kelli 
Ross 


 
 
 
 
PROOF OF SERVICE 
Charleston County Court of Common Pleas 
Case No. 2022-CP-10-02345 
 
 
 
I certify that on this day, the 20th of January 2023, I filed a copy of this Notice of Appeal with the 


Clerk of Court for the Court of Common Pleas of Charleston County; and that I did serve a copy 


of this Notice of Appeal via email , addressed to counsel of record, Kevin Mims and J. B. 


Fishburne. 


 
 
January 20, 2023    /s/ Eric B. Laquiere____________ 
      Eric B. Laquiere 



mailto:eric@laqlaw.com
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS 


 )  


COUNTY OF CHARLESTON  ) 
 


                                                                        ) 


William M. Ross and Kelli S. Ross, 


 


) 


) 


CASE NO. 2022-CP-10-02345 


                    


                                    Plaintiffs, ) 


ORDER GRANTING DEFENDANT’S 


MOTION FOR PRELIMINARY 


INJUNCTION 


 ) 


v. ) 


 ) 


The Preserve II at Fenwick Hall Property 


Owners Association, Inc.,  


) 


) 


) 


                                   Defendant. )  


 )  


 


 THIS MATTER came before the court on September 7, 2022 for a hearing on Defendant’s 


Motion for Preliminary Injunction pursuant to Rule 65, SCRCP, filed on June 30, 2022 requesting 


the court enjoin Plaintiffs from further breach of the ARB covenants, rules, and regulations for 


The Preserve II at Fenwick Hall Property Owners Association, Inc. (“Preserve II POA”) until a 


full merits hearing.  Appearing for Plaintiffs was Eric Laquiere, Esq.  Appearing for Defendant 


was Kevin W. Mims, Esq.  For the reasons discussed below, the court GRANTS the motion. 


Generally, for a preliminary injunction to be granted, the [party] must establish that: (1) he 


would suffer irreparable harm if the injunction is not granted; (2) he will likely succeed on the 


merits of the litigation; and (3) there is an inadequate remedy at law. Scratch Golf Co., 361 S.C. 


at 121, 603 S.E.2d at 908.  Here, based on the pleadings, exhibits, and affidavits of Dennis Curtin, 


Nancy Batchelder, and Cheryl Bailey filed with Defendant’s motion and photographs submitted, 


the court finds these three elements are satisfied.  Specifically, Plaintiffs have admitted in their 


pleadings that they are, at the very least, subject to the ARB covenants, rules, and regulations for 


The Preserve at Fenwick Hall Property Owners Association, Inc. (“Preserve I POA”).  It also 


appears that by way of special meeting and merger held on December 12, 2019 Preserve I POA 
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merged into The Preserve II POA.  Plaintiffs’ lot 58 was represented by proxy at the December 


12, 2019 meeting and voted in the affirmative for the merger.  See Curtin Affidavit and Exhibits.   


Articles of Merger were inadvertently not filed at the time the merger was approved by the owners 


of Preserve I POA, but were filed with the South Carolina Secretary of State on or about June 13, 


2022.  Id.  The affidavits submitted herewith support that Plaintiffs have failed to submit a 


complete and proper application to Preserve II POA, have never filed an application with Preserve 


I POA, and have been engaged in construction of a single-family home to include clearing the lot 


and cutting specimen trees, which is prohibited absent prior approval.  In South Carolina, tree 


mutilation has been found to be grounds for injunctive relief.  See generally Crawford v. Atlantic 


Coast Lumber Corp., 77 S.C. 81 (1907) (stating “destruction of the timber and trees on plaintiff’s 


land . . . falls within the class of injuries generally deemed in equity to be irreparable.”). 


Based on the foregoing, the specific terms of the injunction are that the named Plaintiffs, 


and those persons in active concert and participation with them who receive actual notice of this 


order, be prohibited from any further destruction of the specimen trees on Plaintiffs’ lot as 


defined in the POA at issue. 
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AND IT IS SO ORDERED.  


_________________________________ 


The Honorable Jennifer B. McCoy   


 


September _____, 2022 
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Charleston Common Pleas


Case Caption: William M Ross , plaintiff, et al VS   Preserve Ii At Fenwick Hall
Property Owners Association Inc


Case Number: 2022CP1002345


Type: Order/Permanent Injunction


So Ordered


s/Jennifer B. McCoy #2764


Electronically signed on 2022-09-26 13:58:13     page 4 of 4
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STATE OF SOUTH CAROLINA 
 


COUNTY OF CHARLESTON 
 
 
William M. Ross and Kelli S. Ross 
 
                Plaintiff(s),  
 
      vs.  
 
The Preserve II at Fenwick Hall Property 
Owners Association Inc 
 
                Defendant(s). 
  


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 


IN THE COURT OF COMMON PLEAS 
 


FILE NO.: 2022-CP-10-02345 
 
 
 


PLAINTIFFS’ MOTION PURSUANT TO 
RULE 59 TO RECONSIDER / ALTER OR 


AMEND ORDER GRANTING TEMPORARY 
INJUNCTION 


 
 
 


 
COMES NOW the Plaintiffs pursuant to SCRCP Rule 59, who move this Court 


alter/amend its Order filed September 26, 2022 in this matter. The erroneous order grants a 


preliminary injunction "prohibiting the Plaintiffs from any further destruction of specimen trees 


on Plaintiffs' lot as defined in the POA at issue".  


 This Court erred by failing to properly consider all of the factors necessary to grant a 


preliminary injunction, instead focusing singularly on the factor of irreparable harm.  For a 


preliminary injunction to be granted, the plaintiff must establish that: (1) he would suffer 


irreparable harm if the injunction is not granted; (2) he will likely succeed on the merits of the 


litigation; and (3) there is an inadequate remedy at law. Scratch Golf Co. v Dunes W. Residential 


Golf Props., Inc., 361 S.C. at 121, 603 S.E.2d at 908 (2004).  In the present case, this Court 


completely ignored the element requiring that the Defendant be likely to succeed on the merits of 


the litigation. 


 This Court was uninclined to review the merits when granting the preliminary injunction.  


While a judge, at chambers, cannot finally decide anything as to the merits, he can and ought to 


look into the merits, whether they present issues of law or fact, and consider them to the extent 


necessary to enable him to exercise his discretion wisely. Alston v Ball 77 S.E. 727, 93 S.C. 553 
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2 


(S.C. 1913). Even if the complaint states a cause of action for injunction, a temporary injunction 


should not follow automatically, "for the court should consider the showing made in opposition 


thereto, and must determine, in view of all the circumstances, whether an injunction is 


reasonably essential to protect the legal right of the plaintiffs pending the litigation subject to 


review by this court." Id, quoting Crawford v Lumber Co., 77 S.C. 81, 57 S.E 670. 


 In the present case, the Ross's have established a prima facia case that Lot 58 is not 


subject to the Preserve II governing documents, nor is Lot 58 subject to the Preserve II Regime. 


The Ross's case is primarily based upon the recorded documents at the Charleston County 


Register of Deeds.  The Declaration of Covenants and Restrictions for The Preserve II at 


Fenwick Hall and Provision for and Bylaws of The Preserve II at Fenwick Hall Property Owners 


Association Inc recorded in Book 0846 Page 099 specifically states in Exhibit A that Lot 58 is 


not part of the Preserve II Regime.  The language of the document recorded on December 12, 


2019 includes the following: "PROPERTY SUBJECT TO COVENANTS AND 


RESTRICTIONS….SAVING AND EXCEPTING the below parcels: Lots 58 and 59 shown on 


plat at Plat Book L14, Page 0094." This fact is plead in the Complaint and is supported by the 


Affidavit of Damien S. Sobieraj, dated May 25, 2022; which is a part of this Court’s record. 


 The Preserve II Regime does not dispute that the Declaration at Book 0846 Page 099 


excludes Lot 58 from its governance.  The Preserve II Regime alleges that on the evening of 


December 12, 2019, at a special meeting of some property owners, the Preserve II Regime 


absorbed the Preserve Regime through a merger of the two associations; and as a result, Lot 58 is 


subject to governance by the Preserve II Regime and its Declaration of Covenants.  


In response to the Regime’s allegations of authority through merger, the Ross's raise a 


defense grounded upon South Carolina Code 27-30-130. This statute states in relevant part, "In 


E
LE


C
T


R
O


N
IC


A
LLY


 F
ILE


D
 - 2022 O


ct 06 1:47 P
M


 - C
H


A
R


LE
S


T
O


N
 - C


O
M


M
O


N
 P


LE
A


S
 - C


A
S


E
#2022C


P
1002345







3 


order to be enforceable, a homeowners association's governing documents must be recorded in 


the clerk of court's, Register of Mesne Conveyance (RMC), or register of deeds office in the 


county where the property is located." The statute continues, "In order to remain enforceable, a 


homeowners associations rules, regulations, and amendments to rules and regulations must be 


recorded in the clerk of court's, Register of Mesne Conveyance (RMC), or register of deeds 


office in the county in which the property is located by January tenth of each year following their 


adoption or amendment." 


It is undisputed by all parties that Lot 58 was, prior to the property owner meeting on the 


evening of December 12, 2019, subject to the Preserve Regime and its Declaration rather than 


the Preserve II Regime and its Declaration.  It is alleged by the Preserve II Regime that the vote 


on December 12, 2019 amended the governance of the Preserve Regime (which Lot 58 was a 


part of) to make it a part of the Preserve II Regime.  It is further alleged by the Preserve II 


Regime that that the vote on December 12, 2019 amended the rules and regulations that Lot 58 


was subject to, so that Lot 58 would be subject to the rules and regulations of the Preserve II 


Declaration from that point forward.   


These amendments to the governance, rules, and regulations over Lot 58 were never 


recorded in the Charleston County Records as is specifically required by SC Code 27-30-130; 


and are therefore, under the express language of the statute, unenforceable.  The application of 


SC Code 27-30-130 to defeat the “merger of associations” was plead in the Ross’s Complaint, 


raised by way of affidavit, and raised by way of legal memorandum. 


Ironically, the Preserve II Regime never responded to this statutory failure in any way.  


The Preserve II Regime alleged that it recorded articles of merger with the South Carolina 


Secretary of State’s Office on July 13, 2022; several months after this litigation began.  
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4 


However, SC Code 27-30-130 does not require articles of merger to be filed with the South 


Carolina Secretary of State.  SC Code 27-30-130 requires “amendments to rules and regulations” 


to be recorded in the clerk of court’s, Register of Mesne Conveyance (RMC), or register of deeds 


office in the county where the property is located by January tenth of each year following their 


adoption or amendment.” 


The Preserve II Regime, by failing to plead that it recorded a document setting forth the 


December 12, 2019 amendments to the rules and regulations and governing documents of Lot 58 


in the “clerk of court’s, Register of Mesne Conveyance (RMC), or register of deeds office in the 


county where the property is located”; has failed to plead a prima facie case for compliance with 


SC Code 27-30-130.  As a result of this failure, the Preserve II Regime cannot reasonably be 


found to have a likelihood of success on the merits, and its request for a temporary injunction 


must be denied. 


 


 I SO MOVE. 


 
 
 
 
 
 
 
 
 
Charleston, South Carolina 
October 6, 2022 


Laquiere Legal Services LLC 
 
__/s/ Eric Laquiere_______________________ 
Eric B. Laquiere 
SC Bar No. 71177 
3674 Old Charleston Hwy 
Johns Island, SC 29455 
843-556-2958 
888-745-8449 fax 
eric@laqlaw.com 
Attorney for Plaintiffs 
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