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MARK GILES PAFFORD vs ROBERT WAYNE DUNCAN, ET AL.

- Transcript of Proceedings Page 111
1 A Window, lock, door.. | |
2 Q . You're going from one extreme to the other.
3 Slowly. When you go in the garage door, is that the lock
4 you're talking about?
5 A Yes. .I had a lock on the inside of the garage.
6 0 Was it clicked?
7 A Yes.l .
8 Q  You're saying a lock. Did it do any other
9 damage?
10 A As far as him éqtting it, no. The damage was
11 .done when the truck was taken out of the garage. |
12 0 Tell me when the truck was taken out'of the
13 garage what damage was done. First the truck, what
14 damage was done to the truck?
15 A .Both'stécks and then on the right-hand side —
16 Q‘- Stack is ﬁhe exhaust?
|17 A Yes.
18 0 What happened?
19 A It caught the garage door and Sroke them both
20 off. The truck actually run'over.the stack. It cut down
21 . one tire, and it’s got some damage on the passenger side
22 of the vehicle, on the sleeper, where the stack came out
23 and hit iti/ o o .
24 Q  Is that all the damage to the truck?
25 A As far as I can tell.
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Transcript of Proceedings g Page 112

1 Q Now, to the garage.
o2 A ‘Door, frame, the opening where the stack hit it.
3 It caught the ddor,‘and‘the door caught'the jamb. I’‘ve
4 had a new jamb put in, new door. -There was a motorcycle
5 in there that got damaged at the time that belonged to
6 my father. " o |
7 0 Your father had ; motorcycle in there? -
8 A Yes. | |
9 Q ~ How'did the motorcycle’get damaged?
10 *A°  I'm not 100 percent sure, but —
11 | Q 3ust ﬁeli'mé’What:Was thé damage'fd thé:
12 moﬁoréycle. ‘ |
13, A “Scratches on the tank, on the side of it, |
14 Q' Did it look like it had'been attempted to be
15 "ridden or it jusf got — \' | |
16 A I think it got in'the wa{y. '
i7, Q Got in the way. Okay. vSo'yéu’re séyiné that -
18 the truck'actgally left the building? -
19 A Yes, it did. |
20 Q And then the sheriff’s department gave it back
21  to you.-
22 Mr. Foster: That calls for a'conélusion;'
23 I believe.
24 Did you get the‘truck back that night?
25 A Yes, I did.. |
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with him?
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too?
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Regardless of what they do with the property, do you

believe that he should be responsible for his conduct?

A

Q
A

Q
Foster in
choices.

A

Q

- Danny. Soles. .

Yes, sir.

Who gave you the truck back?

York Couhty Sheriff’s Department.

Was Mr. Pafford arrested to your knowledge?
Yes.

That night?

Yés.

And he had people with him? Did you see anybody

Yes.

Who did you see with him?
Whoever Mr.. Soles was, was Mr. Soles arrested,

Yes.

Do you believe that Mr. Pafford should be ---

Absolutely.

Financially?

What would you like done? .If you had -- Mr.

the last couple minutes has talked the different
Do. you want to keep the truck?

I'd iike to keep what I paid for.

What do you believe you paid for?
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1 A Everything. |
2 Q So your position is that if you were asking the
3 Court, you would prefer to have the:items than to feturn
4 them and get your moﬁey back? |
5. A That is correct, but I don’'t want nothing to
6 do with stolen trailer so that part is going to be out of
7 the equation. I don’t want nothing to do with that
8 trailer.
9 Q What is your understanding Mr. Pafford was
10 paid for the trailer?
11 A They have not discussed the full payment.
12 Q‘ You don’t have an understanding?
13 Mr. Foster: I have to say somethingAabout
14 ;v the source of his knowledge.
15 A His insurance company has nét-disclosed to me
16 yet how mﬁch.l | |
-17 | | Mr. Schusterman;hLast but not least, may .
18 I approach? - |
19 The Court: Yes.
20 Q This is this famous piece of paper»that‘s béen
21  spoken about since you’ve been on the stand.
22 A Right.
23 Q You obtained this from (indiscernible).
24 A Yes. (indiscernible)
25' Mr. Foster: If the Court allows this so
wva.huseby.com Huseby, Inc. Regional Centers | 800-333-2082
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1 be it.. My view is this. I asked Mr. Duncan
2 if he obtained a title. He said he had not and
3 not attempted to. He did not contact, as I
4 ‘understand it, this insurance company, whatever
5 its involvement in this matter is. We are
6 being offered a third-party non-testifying
7 entity with no indication that this is a
8 regularly kept data base to indicate there is
9 some question in his mind as this being the
10 title of the trailer. Regardless of what
11 is (indiscernible) so far, I believe this to be
12 hearsay and inadmissible. It is the Court'’s
13 decision.
14 The Court: I'm going to allow the question
15 subject to'the objection. . Mr. Schusterman, just
16 be,aware-that I could ultimately decide that it
17 is hearsay. |
18 Mr. Schusterman: Absolutely.
19 Mr. Schusterman - Resuming
20 Q How did you obtain this?
21 A We are a member of that. The York County
22  Sheriff’s Department recognized that (indiscernible).
23  We are a member of the auto data (indiscernible).
24 Q The way it would work, I’'m assumihg, is it’s
25 done by VIN number.
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Transcript of Proceedings Page 116
1 A Yes.
2 So you punch in-the VIN number, and this comes
3 out?
4 A  Yes.
5 Q In this particular case, the only entry you
6 put in was the VIN number? |
7 ‘A Absolutely.
8 Q And yoﬁ'cah produce this document?
9 Mr. Foster: For the record, I am now
10 hearing the statement about I accessed a data
11 "base, and I got X result. There’s no
12 difference between that and what we were dealing
13 with before. I don’t wish to be intefrupting.
14 I just make the point this is the same
15 objection on the same basis. | .
16 The Court: You may‘pfoceed.
17 Mr. Schusterman - Résuming
18 Q ~And this is what came out?
19 A Correct.
20 Q When'you were asked by Mr. Foster your belief,
21 you think that Mr. Pafford doesn’t have good title to it.
22  You said because of the document, and you pointed. You
23  were referring to this document?
24 A Absolutely.
25 Q And that’s where you're getting your
www.huseby.com Huseby, Inc. Regional Centers 800-333-2082
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1 information? | |

2 A Yes, sir.

3 Q And you've actually had conversation with

4 Century. Don’t tell me what —

5 A Yes, I have.

6 Q And based on your donversations, they

7 acknowledge an ownership interest -

8 | Mr. Foster: Objection again because he’s

9 effectively now putting the good faith or

10 ., knowledge of Cehtury into the case without

11 anything other than what we have as Mf. Duncan’s
12 . knowledge of his claimed conversation with them.
13 Mr. Schusterman: Your Honor,;I would ask

14 that this be moved into evidence at the Court’s -
15 discretion.

164' Mr. Foster: Subject to our bbjéction.

17 Mr. Schusterman: We're not in front of

18 the jury so whaté?er the Court chooses to do is
19 “absolutely finé, The point has been made in |
20 both directions. Mr. Duncan, thank you. Please
21 answer any questions if Mr. Foster has something
22 - on redirect.
23 Mr. Fostér: I do. I always want to ask
24 at this time in the afternoon, without trying
25 to show my weakhess in the morning, does the
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1 court want to take a break. I don’t think I
2 have a lot more.
3 The Court: We can take a break.
4 R Mr. Foster: Do you wish to take a break?
5 : The Court: I?m fine, but if you would
6 - 1ike'a break.
7 Mr. Foster: I'm fine.
8 R 'Mr. Schusterman: We're fine.

9  Further Examination: (By Mr: Foster)
10 B Mr. Duncan,vdver'my objection, which I'm goiné
11  to continue with‘to the extent allowed, you testified to.
12 the condition of this truck at the time you made an
13  agreement tb purchase it from Mr. Pafford;-is that
14  correct?
15 A Yes. | |
16 Q You had a chance to look at it then; is that
17 correct? | | ' |
18 . A Yes.
19 Q Ypu’velseen,'sir} I.believe -- I'm going to
20 hand you the pictures of this truck. Would you call these
21 pictures an indication of the truck in bad shape? That

22 is, I believe Exhibit 1, or part of it?

23 A Not after $19,000, no, sir.
24 o) When does the $19,000 come in?
25 A Approximately after I obtained possession of
. www.huseby.com Huseby, Inc. Regional Centers ' 800-333-2082
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1 it. |
2 Q Sir, do you have someone here to testify that
3 spent $19,000 on the vehicle?
4 A I do.
5 Q My question is, you spent it in your place or
6 you spent it with third parties?
7 A To answer your question correctly, both.
i Q  Both? |
9 A Yes.
10 Q And you supplied us with those documents?
11 A I'm not sure’' what you got.
12 0 Well, sir, that’s my question because if you’'re
13 going to testify that you‘spent $19,000 on in, leaving -
14 .aside the question who’s responsible for that, my first
15 question is going to be, who's going to establish that
16 figure. I don’t have checks for that figure.
17 A Okay.
18 Q I might have some affidavits. - I might have
19 some invoices which have nothing to do with my question. .
20 If you look over those, that is the current situation of
21  the truck?
22 A Yes, sir.
23 Mr. Foster: I’'m handing theée back to the
24 Court. |
25 Q Sir, Mr. Schusterman asked you about
wWw.huseby.com‘ Huseby, Inc. Regional Centers 800-333-2082
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4 A
5 Q
6 courtroom

7 A

Q

A
10 Q
11 A
12 0
13 A
14 Q

| 16 A
17 0
18 A
19 Q
20 A
21 0

23 - A
24 o)

25 A

15 Mr.. Pafford?

1  (Indiscernible). If misunderstood, I misunderstood. I
2 understood you to say that you had not given W-2s8 or 1099s

3  for Mr. Pafford for the time he worked. there?

That is correct, sir.

Did you give~thosé to Mr. Deas, who is in the
or was in the courtroom?

Absolutely. I sure did.

Despife ﬁim saying otherwise?

He nevef said that. |

Did you give them to;Mr; Reitér?

Mr. Reiter, I’'m not 100 percent sure.

Do yqu‘normally give them,ﬂsir? 

Yes, I do. :

Let me go'back. And you did not give them to

No: 'Our payroll company denied him payroll.
For three years? |

Absolutely.

‘ Since (indiscernible).

Absolutely.

How about your other employees? Have they been

22 given 1099s or W-2s?

Absélutely.'
They have been given them?

W-28, yes, sir.
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1 Q Who besides Mr. Pafford has not been given tax
. 2  documents by your company since 2015?
. 3 A I don’t have an answer to question at this
: 4 time.
' 5 Q I'm sorry. I can’t hear you.
6 A I don’'t know the answer to your question at
l 7 this time.
. 8 Q Who would be in charge of that?
9 A My mother.
' 10 o) Who is not here?
11 A Right. |
' 12 Q - Sir, you indicated you had not taken back the
' 13 T-Bird; is that correct?
14 A I didn’t go get it. No, .sir, I sure didn’t.
' 15 Q Where is the T-Bird now?
16 A I'm not 100 percent.
' 17 Q I'm sorry. Maybe I should stand over here.
l 18 Where did you say it was?
19 A I don’'t have any idea a locatidn of the T-Bird.
l 20 Q Well, if I understood, you testified itvwas
l 21 returned to your lot; is that correct?
22 A' Yes.
l 23 Q And you don’t know what happened to it after
24 that?
l 25 A I do, but you asked for the location of the
. www.huseby.com Huseby, Inc. Regional Centers 800-333-2082
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Transcript of Proceedings _ Page 122

1 T-Bird.

2 Q What happened to it after that?

3 A It's been sold.

4 Q By who?

5 A My father who owned the vehicle.

6 Q Well, sir, if your father sold the vehicle

7 that’s taking it back; is it not? |
'8 o A No, it was kind of férced on us to take it back.
9 Q Well, you didn’t sue Mr. Pafford for giving

10 it back to you. You didn’'t sue_him for the rest of the
11 money. So what I understand you're saying»is you got the
12 T-Bird back, you sold it to somebody else, but you still
13. .get a credit for $14,000; is that it? | '

14 A TI'm not sure.

15 Q  Neither am I.- Sir, you*indicated and I

16 understood youf testimony that yoﬁ Wére‘buying this

17 vehiéle'(Indiscernible),.that Mr. pafford have an amount
18 for repairs_deducted; is that correct?
19 A Yés;-sirQ*H'""‘“A“' T T
20 Q Was that in writing.anywhere?
21 A It was not. Mr. Pafford brought ﬁhe truck to
22 me and there would be no other reason for him to bring
23 it to me.
24 Q Do you have any third parties here to testify
25 that they did the reéairs, and they cost X?

www.huseby.com Huseby, Inc. Regional Centers 800-333-2082
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Transcnpt of Proceedings Page 123
1 A I do not | | -
, 2 Q  You have checkskhere to. indicate that\yon
| 3 paid the amount of money that-you;re talking about-to have
- 4 .. the truck worked on; | |
5 A Not with me, no, sir.
6 | Q Now, I donft want to be endless ahout this, -
7. but you have (Indiscernible)<discovery.in this case?
8. A Right. . o
9- Mr. Foster For the benef1t of the Court
10 | 1 w111 recite we’ve asked for all documents
11 - regarding correspondence and communications
12 between parties referenced in_theAAnswers to
13 responding parties, all.prepared doouments
14 whatsoever related to;this civil aotion. (1M1l
'15A leave to the. Court as to whether that includes
16 - the documents we’ re referrlng to. We, of,:
BEY course, maintain ;t'does. |
18 o) Sir,’Mr,'Sohustermsn ledfyou,through a -
19 recitation of the damage done to youf garage, I take it.
20 A Yes. | | .
21 Q - sir, do you haVe.photographs of that demage?
22 | A I do. |
r123 Q I don't believe you supplied us with any. Do
24 you have any estimates as to repair of those-damages?
25 | A, I: do. |
WWW, huseb); com Huseby, Inc. Regional Centers . 800-333-2082
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_ Transcript of Proceedings _ Page 124
1 ‘Q Do you have anyone here to testlfy as to the
2 price -of ‘those repairs?
3 A I do not. |
| 4 Q. Do you have anyone here who has performed those
5 repairs? | |
6 A Idonot.
7 “‘Q _:'Now, 51r, you mentloned the fact ‘that Mr
8, Pafford and his, helper were charged W1th cr1m1nal whatever
. 9“ ‘because ‘they" went out and ‘tried to get hlS truck what he
10 y.belleved,to be his truck? o ‘
11 A Yes. |
‘12 . ';Qf‘v Are you»aware of what the result was of those
13 charges? _ | o 1
14 ,X,. " From my understandlng,Vthe“officer wasyoff;that
| day, and they dropped the charges except for
| 16  (indiscernible). - |
17' | :Q ' (Indlscernlble) ‘I'm not’ ask1ng were they |
18  charged.- That’s! been agreed by all partles I m asking
19 “'you about‘the résﬁiE“bf‘Eﬁ&ée”éﬁ;Egééw”“ﬁave you any
120 knowledge of what they resulted in? -
21 “A I know-that he has toipaypfor the lock on my
22 property. .That’s what the sheriff’s department told me.
23 'Q . - What were thefresult of the charges; sir, to
24 your‘knowledge, if any?- Were'those'charges‘f--Did they
25 result in criminal charges against Mr. Pafford or his
wWWW. huseby com Huseby, Inc. Regional Centers 800-333-2082
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1  helper?
2 A I do not know. I mean — _ ‘
3 Q If I were to tell you they did nbt, do you have
4 the grounds to disagree?
5 A I don’'t know either way. All I know is I was
6 contacted, and I should get restitution for my lock.
7 Q Sir, subject to my objection, to the extent
8 I can (indiscernible), you’ve been shown a document by an.
~ 9  unknown third party entity. It claims to be indicating
10 something about the title of one of the vehicles, I'll
11 call it that, that you were purchasing from Mr. Pafford,
12 the trailer.
13 A Right.
14 Q Do you, sir, have any knowledge of whether they
15 operate a regularly kept data base that is accurate in
16  its nature?
17 A I have used it for many yéars, and I have never
18 had it be inaccurate.
19 Q That’s interesting. I‘ve walked on these for
20 many years but when I stumble, I stumble. Do you have
21 any knowledge, sir, as to whether they represent their
22  documents to be accurate?
23 A They do.
24 Q Where is that?
25 A I guess on their website.
ww.huseby.com Huseby, Inc. Regional Cente;rs 800-333-2082
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1 Q Do you have that; gir?
2 A I do not. -
3 Mr. Foster: I don’t believe I have anything
4 further of Mr. Duncan, Jr.
5 . Mr. Schusterman: I just have two brief on
6 re-cross.
7  Further Examination: (By Mr. Schusterman)
g Q Can'yoﬁ identify‘this document for me?
9 A Yes, I can. That's the,repairs-to Mr. ?afford’é
"10' tractor.
"11 o) What's the date on it? It was provided in
12 discqvery. ‘ |
13 A 6-15-2016.
14 Q This ‘is the bill that was presented
15 (indiscernible)? |
16 A Yes. Mr. Foster asked me if I had anyvreceibts.
.17 I'm saying 'that’s a bill to Mr. Pafford.
-18 Mr. Foster: My objecﬁion is the same.
19 This is an invoice. We do not have the people
20 who made it out. We do not know ---
21 A~ I made it out. -
22 Mr. Foster: (Indiscernible) Has he
23  identified this as being the vehicle.
24 (Indiscernible)
25 Mr. Foster: Subject to my objection.
www.huseby.com Huseby, Inc. Regional Centers 800-333-2082
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Transcript of Proceedings Page 127
1 The.Court: Overruled.
2 Mr. Schusterman - Resuming |
A3 Q Mr. Duncan, can you tell me what this four
4 page document is?
5 A This is a_ repair bill -
6 Q It’s not actuaily a bill. 1It’'s a quote; is
7 that correct?
8 A I'm assuming so. I cannot -- Yes, it’s a
9 quotation. |
10 Q' What were they quoting and what company is it?
11 A Overhead Door Company.
12 Q Overhead Door. And why did you get a quote
13 from Overhead Door? .
14 A Because of the damage from Mr. Pafford and
15 the truck.
16 Mr. Foster: Same objection and in this
17 case because it’s third party. We have no one
18 from the third party}‘ We do not know wﬁat
19 they looked at. They have no way to
20 (indiscernible). The earlier one, of course,
21 is claimed by themselves which is, of course,
22 self-serving.
23 The Court: I‘'m inclined to agree with
24 him. This one is prepared by a third party.
25 The previous one had been prepared by
www.huseby.com Huseby, Inc. Regional Centers 800-333-2082
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Transcript of Proceedings Page 128‘
1 (indiscernible).
2 Mr. Schusterman: Thank you very much.
3 That’s all I have for Mr. Duncan, Jr. I
4 appreciate it.
5 The Court: Ybu’re excused.
6 Mr. Foster: We would call Mr. Robert
7 Duncan, Sr.
8 Mr. Schusﬁerman: Can we have a restroom
9 - break.
10 ‘The -Court: Absolutely.
11 Whereupon: A recess was taken.
12 The Court: Mr. Foster, you may proceed.
13 Mr. Fostef: We would call Mr. Robert
14 Duncan, Sr.
15 Whereupon -
16 Robert Duncan, Sr.
17 Was called as a witness and first being duly sﬁorn,
18 testified as follows: o
19  Examination: (By Mr. Foster)
20 Q Sir, I am showing you the same documents I
21 showed your son, Plaintiff’s Exhibit 5, which I understand
22 has been identified as all the documents, in our
23 possession or in this case, representing payments to Mr.
24 Pafford by what-I would call generally the company or the
25 defendants. I’'m told, sir, that the signature on those
www.huseby.com | Huseby, Inc. Regional Centers 800-333-2082
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1 documents that say Robert Duncan are yours; is that

2 correct, sir?

3 A Most of them. Now, my wife did the books at

4 that time. Some of theée signatures look different.

5 They’re me and that was my wife. Shevsigned my name.

6 . Q So I ask you the same question that I asked

7 your son, do you had knowledge or possession of any

8 documents other than these and the $10,000 receipt you'’ve
‘9 been credit for that would add to the amount of payments
10 that the company or the defendants.have made to Mr.

11 Pafford?

12 A That’s a long question.
13 o) I'll make it shorter.
14 A No. I don’t have énything. I mean, I've gone

15 back three or four years and tried to go through every
16 check and, you know, it’s impossible.
17 Q I'm going to show you a document that I showed

18 your son. Do you recognize that?

19 - A Yes,'I do.)

20 Q Who made that document out, sir?

21  ~ A I made it out.

22 Q Okay, sir. With the Court’s permission, I'm

23 going to ask you to step up here because we’re going to be
24 discussing this line by line.

25 , (Indiscernible)

www.huseby.com Huseby, Inc. Regional Centers 800-333-2082
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11
12
13
14
15

17
18
19
20
21
22
23

25

10

16

24 .

Q
left.

A
Q
A
Q

Mark Giles Pafford. Do you know who made that?

Q

the purchase of -- I take this is the truck.

A
he —

Q

A

0

B O P O P O P O B oo P

Now, sir, you see it shows here at the bottom
Is this your signature?

Yes, it is.

Robert something or other, is that your name?

Yes, sir.

Now, there is a pfinted signature here of

I assume Mark Pafford.
- You don’t know?

Well -

(Indiscernible)

I actually wasﬁ't the one who wrote this.

Who wrote it up?

Secretary.

Secretary being —

Brandy.

Is'shevheré, sir? =

No.

Do you have any knOwiedge about why this claims
That was a tractor. (Indiscernible) That’s what
He being Mr. Pafford.

That ain’t the way we figured it (indiscernible)-

That’s what he said. Did you agree when he

www.huseby.com
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MARK GILES PAFFORD vs ROBERT WAYNE DUNCAN, ET AL.

Transcript of Proceedings Page 131
1 said it? | |
2 A Yeah.
3 Q You were there when this was made out?
4 A - Yeah.
5 Q Well, you signed it. You said this was made out
6 by someone else. Brandy is not here, is she?
7 A _No.
8 - Q So this represents one document (indiscernible).
9 This is not the whole - What he’'s buying - Y'all were
10 buying?
11 A No. (Indiscernible)
12 Q sir, do you have any knowledge what coﬁdition
13 .the truck was in when it was purchased or agreed to be
14 .purchased by what I will call the defendants?
15 A It was in need of repair, a tractor 17 years,
16 wore out tires, paint’s bad.
17 ’ Q Sir, do you have knowledge of how taxes were
18 reported in the company to employees?
19 A Yes.
20 Q Were they given Social Security statements,
21 I believe 1099s. I may be wrong about the statements,
22 - W-2s. Were they given —
23 A They were given W-2s.
24 Q Was Mr. Pafford given those?
25 A .No, he was not given those.
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1 Q Why not?

2 A Because he was not an employee.

3 Q Well, sir, if you'ré not an employee, my

4 understanding they are then called 1099s. Was he given

5 - 1099s? o

6 A No.

7 0 Why is that?

8 A Because wé'fe still figuring:out how much he
9 got paid. . ) | | | | iy
10 Q What‘happened to the T—Bird when it was
11 returned, sir?

12 ‘A" - What happened to it?

13 Q Yes.

14 A When he retﬁrned:it?

15 Q" Yes, sir.

16 A Well, I had it for abOut a year. FinallyT;I'
17 >just sold it to Qet rid of it. | o
18 | 'Q What did you sell it for?

19 . A I don't know.‘$8,000 I think.

20 Q ' Do you have documents on that'sale, sir?a:
21 A No.

22 Q I presumé it’s.obvious‘if you have documents
23 .they weren’'t supplied to us to your knowledge; is that
24 correct?

25 A I didn’t realize that was important.
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1 Q Sir, aré you aware of*any agreement under
2 which Mr. Pafford was both selling these, I'm callihg
3 them generiéally_vehicles, to your’company'and also
| 4 agreeing to pay for their repai;s?
5 . A Yes.
6 Q Was that in writing?
7 A No.
8 Q Would you agree with me that’s a fairly unusual
9 agreemént?' _
10 A Yeah, this whole deal was unusual.
11 Q ‘8ir, these damages that were claimed to the
12  house of your son, do you have any photographs of thoée
13 ‘damageS? |
14 A No, I don't.
15 Q I believe there was a motorcycle that_belongéd~
16 ;to you that was claimed to beldamagedr.‘
17 A - Correct.
18 Q : Did you get any estimates to repair that
19 motorcycle? |
20 A I had it repaired.
21 Q How much did you pay?
22 A Like $4,000.
23 Q Do you have a statement to that effect or:
24 receipt or‘check?
25 A My attorney has it.
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1 Sir? | |
2 A My attorney has it.
.3 : Mr..Foster: Then,I“wouldjpanse/and ask
4 Mr. Schusterman to show that.
5 Q I have what appears to be an estimate which
6  says that the repairs (indiSCernible).rear fender, side
7 covers, front fender, saddle bags. Your testimony " 1s,
8 781r, that all of these matters were’damaged in thlS
9’ incident? |
10. A Correct. ‘
11 Q Do you have photographs of this; sir?
12 A No. | |
13 'Q Do you have proof that YOuzve.paid,this, sir? .
l4 A Yes."I'nean; thatls not‘ﬁ— That should have
15e.tbeen the or1g1nal the recelpt
16 ,.Q' - Do you ‘have any knowledge, s1r, what happened
17 on the supposed cr1m1nal clalms or charges that were made
18 _agalnst Mr. Pafford and his helper in trying to get his
19  truck back? | o
20 - A No, sir.
21 . Q | Th1s is again. sub]ect to my object1on Do you-~-
22 have any knowledge of the verac1ty or reliability of the
23 company which apparently is giving communication about
| 24 a question as to the trailer title?
25 A No. |
www.huseby.com Huseby, Inc. Regional Centers 800-333-2082
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16
17
18
19

20

| 21

22
23
24

25

12

15

Q

is that correct?

A
Q

‘ anything you believe is different from what he said?

A
Q

Are all employees of the. company, as I will call it,
regardiess of what name it’s under, they’re all given
either W-2s or 1099s a the end of the tax yeér except for

Mr. Pafford; is that correct?

A
Q

harass you - Why was he not glven one?

A

‘than what he did. S .

A
Q

opinion, that they would relieve you and your company of -
the responsibility to report his income to tax |

authorities?

A

- You were here during your son’'s testimony, sir;

sir, if I've asked this beforé, forgive me.

No, sir.

Transcript of Proceedings , Page 135

Correct, sir.

Do you have anything to correct him on or

No, sir.

Correct.

If I've asked th1s before, I'm not trying to
Because he’s saying that he made $70 000 more

And that relleves you of your respons1b111ty -
No, sir. |

Let me finish my question.

Okay. I’'m sorry. |

If there’s dispute that relieves -- In your
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1 Q Did you receive any advice from an attorney or
2 an accountént that said you were relieved from that.
3 responsibility?
4 A No, I did not.
5 Q And this is the‘only person in the company for
6 whom that is true? | |
7 LA - ”Corfect;<‘
8 Q I believe we'had'onefof our witnesses séy he
9 also did not receive sudh a thing. | |
10 A - 'He said he. didn’t know.
‘ i1  He didn’t know?
12 A He did get a W-2.
13 " Q So who owns Rocﬁicity Haulingé |
14 A _‘Well, I usédvté be the president. I was the
|15 total person in charge. - o
.'16 | - Q .Did you have an'interest:in-the‘company;<éir?
17 A Did I? “
‘18 Q .Yes; sir. -
19 A Yes, sir.
20 No) | Do you have it now?
21 ‘A No, sir.
22 ‘0 When did that cease?
23 A About 2016.
24 Q Do you have any documents to show that it
25 ceased? |
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1 A No, sir.
2 Q How did it cease? Did you sign an agreementv
3 with the other members or the other people in the
| 4 company?
5 : A No. I retired.
6 Q Who do you understand has an interest in the

7 company right now?

8 A - I don’'t know.
9 Q You have no idea?
10 A I assume my son.
11 Q You literally do not know who owns the company?
12 A I assume my son. I don’'t work anymore so —
13 Q Are you aware of any titles béing mocked up in

14 the company?

15 A Titles beingAwhat?

16 | Q Fabricated?

17 A No, sir.:

18 Q You never saw tﬁat done?

19 A No, sir.

20 - Q Never did it yourself?

21 A No, sir. |

22 Q Never did it for the company?

23 . A No, sir.

24 0 Never did it -

25 A I don’'t know how to make a title. Okay. Never
www.huseby.com Huseby, Inc. Regional Centers 800-333-2082
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1 did it for anybody else. I used to be a title clerk, the
2  reason I know about titles. I do know that you cannot

3‘ make them.

4 Q0 I said fabricate. Let’s say forge. Would that
5 change your answer if I used the verb forge instéad of

6 fabricate? » |

7 A I don’t know how you forge‘one,.but I didn't.

8 I guess it'’s possible.

9 - Q I beg your pardon, sir?
10 A I guess it'’s possible.
1i ©'Q: You've never done it?
12 A  No, sir.
13 ' Mr. Foster: I believe I have no further
| 14 _questions of Mr. Duncan, Sr.
15 : . The Court: Mr. Séhusterman? ' ‘ .
16 ' Mr.'Schusterman; So that we don’t have to
17 k belabor the point. If I can take back about
18 | ' five minutes*égo,(Mr. Foster: asked about the
19 . , ~motorcycle. He asked about any damage that was
20 done. He asked did you get any quotes. My
21 'recoilectiqn was that you said not only I got a
22 : quote,  but I actually had it repaired. I do. I
23 have the receipt. 1It’s been produced. It says
24 : paid cash on the quote. I do not have the third
25 o paftyAheré. My positioﬁ is that the door was
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1 . opened by all those questions.

2 Mr. Foster: It was opened, but we have

3 no proof as to who wrote that quote.

4 | 4 Mr. Schusterman: I don’t think you need
5 proof. I think it goes to the weight it’s

6 - ‘given, not its admissibility.

7 The Court: I would agree with that.

8 Mr. Foster: Preserving that objection.

9 Mr. Schusterman: At 3:30 I'm starting
10 to cut corners. I apologize. May I approach.
11 ~ The Court: Yes.

/

12 Examination: (By Mr. Schusterman)

13. Q Can you please identify this document, sir?
14 A Yes, that’s where I had my motorcycle repaired.
15 Q What company is that?

16 A Well, the name of it is -- This is at Custom

17 ~Motorcycle Repair.

18 o) What kind of motorcycle have you got?

19 A Harley Davidson.

20 Q What happened to it?

21 -A Well, when they said that -

22 Q Forget about what they said. Just tell me what

23 was wrong with the motorcycle.

24 A It had scratches, glass. Somebody climbed
25 in a window and on top of my motorcycle -- I had custom
www.huseby.com Huseby, Inc. Regional Centers 800-333-2082

Charlotte ~ Atlanta ~ Washington, DC ~ New York ~ Houston ~ San Francisco

1026



MARK GILES PAFFORD vs ROBERT WAYNE DUNCAN, ET AL.

Transcript of Proceedings Page 140

10
11
12
13
14
| 15
16
17
18
19
20
21
22
23
24

25

paint on it.

Q

had to use the motorcycle to get in —

A

I paid a lot of money for this custom'paint job.

Q
repaired?

A

(oIS o I c I 2 I @)

had -

' Yeah.

So when they came in through the window they
I happened to park at the window. You know,
Just tell us, how much did you pay to have it

4,195.

Did you pay cash for it?

Yes, I did. | ~

And that was in October of 2017?

Yes, it was. ‘

Is that the actual (indiscernible) you paid?
Yes. This is the companyi(indiscernible).

This is who did it?
I mean, it’s not just a quote. “You actually

Yes.
Mr. Foster: Subject to my objection.
Mr. Schusterman: That’s all I have.
The Court: Anything further.
Mr. Foster: Plaintiff’s case.
. The Court: Mr. Schusterman.

Mr. Schusterman: Mr. Duncan, Sr., jut
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1 placed this. - This is an exhibit. |
2 Mr. Foster: That would .be gocd.
3 The Court: Mr. Foster, this is your copy

4 Mr. Foster: Thank you.- :

5 The Court: Anything else?

6 Mr. Schusterman: Yes, Your Hénor. The

7 one motion I have at this time before we move
- 8 on is -- This case 1s somewhat unusual, Your

9 Honor, procedural. that we somehow we missed

10 ADR (phonetic). We never mediated it. There

11 were pending motions that were never heard.

12 One of the motions that’s out there is

13  a Motion to Dismiss. , Now that the Plaintiff
14 has concluded their case, I submit to you that
15 taking4éverything that was-presentéd in a light
16 most favorable to Mr. Pafford, that there is

17 .absélutely no evidence whatsoever that Mr. Eason
18 has any intérest in this business, that he had
19 anythiﬁg to do with it. The only testimony that-
20 had any compelling nature to it was the fact
21 that he goes in and tells people to clean up.
22 Even if he were the president of the company,

|23 if he didn’t have a legal interest in it, the
24 mere fact that he’s an employee, which he’s
25 not, wouldn’t give .rise to liability in this
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1 matter.
2 So taking in a light most favorable to
3 the Plaintiff, I don’t see why Mr. Eason should
4 be involved in this case. Whatever the Court
5 decides to do. At this time, I’'d ask you to
| 6 dismiss him as a party.
7 The Court: Mr. Foster?
8 Mr. Foster: This is the Court’s question
9 as the trierlof'factu' We've producéd evidence,
10 which has been denied, that:he Went Qut.and
11 exercised control over the mechanical area.
112 We’ve also testified without being, in my{
13 opinion, contradicted that he was given monthly
14 checks by the company;f
15 -, "There'is~evidence éufficient'to show that
16 he had an interest in the company . The Court
17 must make its decision based upon the weight'
18 of the evidence. We acknowledge‘thatvfact and
19 rely upon the trier of fact. ‘
20 The Court: In the light most favorable
21 to the Plaintiff, I grant Defendant’s motion
22 for a directed verdict (indiscernible).
23 Mr. Schusterman: Thank you, Your Honor.
24 Now that that’s done, the defense rests. We
25 have no other evidence to present.
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1 The Court: Would you like to make brief
2 statements —

Mr. Foster: What the court wishes, a

3
4 brief or a statement. I will try to be briefly
5 brief.
6 We believe we have the evidence in this
7 matter. The only things that I would,suggeSt
8 that have gone against that case have been what
9 I call a rabbit trail.
10 The repairs, an unwritten agreement to
11 repair on my client’s part vehicles

12 that had been agreed to be bought by the ..

13 defendants for $95,000. I suggest that is an
14 unreasonable statement, especially in lack

15 of any writing to that effect.

16 We heard about the possibility of another
17 title. No other title has been pfoduced. No
18 (Indiscernible) has been produced. We're

19 hearing about incidents from nine or ten years
20 ago. |

21 The insurance company’s claim has not been
22 joined. They have not been asked to be here

23 as witnesses. We are now told, as I understand
24 it -- Well, I'm not quite sure what we’re being

25 told by the defendants.
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1 Mr. Duncan, Jr., wanted thé items as I
2 understand it. Then I understood at some point
3. that they wanted just their money back. #
4 We have been given no notice of recision.
5 I don't thinkrthé court, under the
 6 circumstances, can manage recision' and cannot
7 rewrite the contract.
8 If there was going to be an objection on
.9 the basis of non-compliance as to a title,
10 that should have been provenf; It wasn't.
11 Undef whatever theory, ours is that we have
12 proved the (indiscernible). -Our is that we have
i3 produced'the'aggregatidn of the payments made.
14,' Under any theory, éven a11owing the various
15 'matters which‘defehdanté Havevshowh-to me,
16 what they_claim are deductions from ‘our claim;
17 w¢ are still owed sizeablelsums'of MOﬁey;v
18 I ‘remind the Court, but I'm shre_Iﬁdb
19 not need to remind it, bup‘a'faiiure:to pay
20 wages in this state carries a burden’of three
21 times ﬁhe damages and attornéy's fees.
22 - If the court believes that we havé'proved
23 that accurately, which we maintain we have, I
24 will be happy to submit an affidavit as to
25 attorney’s fees and costs. |
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1 Beyond that, I will only say that I think

2 it’s up to the Court whether it wishes to let

3 this brief statement live or whether it would

4 like briefs on the case. I’'m happy to do

5 either one.

6 The Court: Thank you, Mr. Foster. Mr.

7 Schusterman, if you would like to make a

8 state or the parties submit a brief —

9 Mr. Schusterman: Your Honor, I defer to

10 the Court. We’re not playing to a jury. I

11 don’'t need to write a brief. I have no doubt
12 in my mind you understand the case.

13 I think what you have here is a man —

14 Fifst of all, I think that this whole case

15 really comes down to credibility. In'all

16 candor, if you really look at the'facts of the
17 case, and you look at the money, which obviously
18 it all comes down to; the $159,000 that’'s been
‘19 paid is really uncontraverted; We’re within

20 $500. The decisions the Court, in my opinion,
21 has to make is; number one, this increase from
22 $1,000 to $1,500 after four months. The mere

23 fact that someone writes it down and produces

24 a journal, there’s that old statement that

25 figures lie aﬁd liars figure, and he figured
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1 he’s owed that amount.
2 The reaiity is that at $1,000 he probably
3 is owed $90,000 in that regard. We all agree.
4 We're talking'very small differences. I submit
5 to the Court thatAthere are other deductions
6 that he, Mr. Pafford, doesn’t want to take into-
7 account. The $14,000 for the‘Thuﬁderbird, even
8 if you say he mitigated, he being Mr. Duncan,
9 Sr., mitigated his.damagesiand got - $8,000.
10 That’s ‘a still a $6,000 credit "that wasn’t
11 ~ given. If you‘take off the $500 for 40-some
12 weeks, you will see the number go from 161
13 down to $91,000, $92,000.
‘14 The equipment -- Mr. Foster keeps referring.
15 to good title. I haven’'t yet seen a good |
16 title for the quOte, uhquote, stolen or for
17 that pafticular trailer. I submit tothe
18 court that whét actually occurred was that this
19 man- took the trailer, reported it stoleh,
20 collected money and then attempted to sell it
21 again and that’s why he can’t give a title.
22 The fact is that at this point my client
23 has given him over and above -- If we assume
24  the $1,000,'and I don’t believe that there has
25 been any credible testimony that it went from
www.huseby.com -Huseby, inc. -Regional Centers 800-333-2082

Charlotte ~ Atlanta ~ Washington, DC ~ New York ~ Houston ~ San Francisco

1033

.
o e v i

B ~




MARK GILES PAFFORD vs ROBERT WAYNE DUNCAN, ET AL.

| Transcript of Proceedings Page 147

1 $1,000 to $1,500. The greatest barometer of

2 that would be that the amounts that were paid

3 -- the amounts that were paid by Mr. Duncan to

4 Mr. Pafford, even if you go along the concept

5 that anything that didn’t say equipment was

6 not equipmen§;~ Even that,.thevmonies are not

7 paid in increments of $1,SOO. So why would

8 ° someone pay -- What strikes the defendant is

9 that you look at éll_the amounts. The. amounts
10 were all divisible by 1,000, not divisible at
11 1,500. I think thét speaks volumes abQut:what,
12 in fact,. was the agreement,v '

|13 My‘clieﬁt‘absélutely.Wants the truck..

14 Myfclient absolutely wants onefof the trailefs.
15 He’s paid for everything. He would simply

16 like the Court to determine.that-$1,000»wés
17 in fact the man’s wages; that there was a

18 $6,000 mitigation on the Thunderbird; that the
19 $8,000 that is put into evidence regarding the
uéo repairs'done for the truck, clearly that was

21 done. Certainly now it’s vefy easy -- When he
22 needed $8,000 in repairs it wasn’t it issue.
23 Today all ofisudden there is an issue.
24 I submit to you that that $8,000 nothing
- 25 was paid. It goes back -- the date of the
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1 invoice. It’s not 1ike'my client invoiced it
2 and did‘it forward. This invoice goes back to
3 2016. They were‘(indiscernihle) this money
. _
5 (Indiscernible).
6. I believe; Your Honor,'tohdetermine that,
7 I think that if you'make»a determination, I
.8 believe}that the value, eyenihy Mr. Pafford’'s
-9 'testimony, that_the'trailer that’s in-queStion'
10 is-worth appr0ximately $22 ;»o‘oo_; 1$22,500. I
11 _believe,that,approximatel§ -- I'm not holding
12 anyone.to it. I think the testimony he 'said
13 was that it was about $40 000 for the truck and
14 - the remalnlng two trallers would be: the other
15 $45,000. That’s where I come up with $22,500.
'16 R submit to you that my client is entitled
‘17‘ to that'moneY»backvas anfofféet_to;that.
18 .~ When you do that mathematical'caloulation} i
iéf think that what comes ‘out is that Mr. Pafford
20 is way ahead -of the'game;f It's very easy to
21 do the math and say'that‘Mr.’Duncanlie'in the
22 hole. I belleve that when we. do the numbers
23 and you credlt all the credlts for the dollars
.24 that everyone agrees, the 159 plus all those
25 other credits, and you reverse this trailer
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1 situation, I think you’re going to find
2 numerically that there is money owed from
3 plaintiff to defendant.
4 I encourage the Court as part of its order,
5 if it does decide to deal with monetary and
6 let my client (indiscernible), to order the
7 plaintiff to immediately transfer the truck
8 . and one of the trai;ers,.the titles, té give
9 my client good title. My client is still
10 sitting here with whatever they paid and do not
11 have title. They may have pbssession but
12 . possession without title doesn’t do a lot for
13 you. I would kindly ask for the court to
.14 consider that.
15 In terms of discretionary, Mr. Pafford
16 admits that he went in to retrieve the truck.
:17 Back.to the credibility. It may have been the
18 way I perceived it, and that’s not important,
19 but how you perceive it. I got the perception
20 that all that occurred, from Mr. Pafford’s
21 testiﬁony, was - that he dlidked the lock, and
22 he got stopped at that point.
23 It’'s only when you hear the testimony of
24 Mr. Duncan, Jr., that you find that he not only
25 got in but also did damage to the motorcycle,
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1 got in the truck and made it down the street and

2 at that point was arrested. So there is a great

3 deal of damage that was done to Mr. Duncan’s

4 home. We think those are offsets. It doesn’t

5 matter whether it’s a padlock for $20 or it’s

6- $12,000. The point is that if he created those

7 damages that he should be reSponsib1e3for them.

8 It’s not I'm willing to buy you a new padlock.

9 I'm not willing to fiX‘this.garage. I submit
10 that 'is the wrong place where the-line:ié drawn.
11 Other than that, I'd ask the Court -- The
12 Court listened to all the testimony. Like I
13 say, I think that more than in most civil
14 cases I think there is a real issue with |
15 éredibility and believability and logical
16 answers aﬁd stories. I would ask the Court to
17 use its good judgment in making this
18 determination.-«Thank you for listening.

19 -~ Mr. Foster: Well, I'm certainiy glad we

20 got through that brief closing statement. -

21  Your Honor, do I understand the Court‘to :

22 indicate she would like briefs or not? |

23 "The Court: No. If you would like to submit
24 ohe, Mr. Foster, I'm always appreciativevof

25 them.
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1  Mr. PFoster: What kind of time frame,

2 ma’am.

3 The Court: How much time would you like?

4 Mr. Foster: I have another knock down

5 drag out on the 21 S? but I’11l try my best.

6 Whatever the Court says.

7 The Court: 30 days.

8 Mr. Foster: That would be wonderful.

9 The Couft: If YOu need more time —

10 Mr. Foster: That'’s fine. |

11 Mr. Schusterman: May I ask just because

12 - obviously I guess I have to come to the party.
13 What are we briefing, if I may ask.

14 Mr. Foster: It's in my closing statements
15 and arguments. Am I correct?

16 The Court: Basically, just what you set

17 out. . (Indiscernible)

18 Mr. Schusterman: (indiscerﬁible)

19 Simultaneously. I don’t think one of us gets
20 to respond —

21 Mr. Foster: That’s fine. I will happy to
22 wait for Mr. Schusterman’s when it is ready,

23 and I will turn mine in on the same day.

24 Mr. Schusterman: You know what? I think
25 you’ll be turning one in alone. I think you'’re
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1 going to be turning it in alone. I'm going to
2 stand on my closing statement.

3 Mr. Foster: Well, I think you were
4 certainly thorough enough.

5 | Mr. Schusterman: IAhope the'Court feels
6 that way, too. (indiécernible) Mr. Foster,
7 please let me know, and I’'11 write a brief, and
8 I’'ll ask for a transcript.

9 The Court: Just so you know, Mr.
10 Schusterman and Mr. Foster. The way that I'm

11 inclined to do, I probably will reach out to
12 one of you and say, did you prepare an order
13 for me. (indiscernible) .

14 - Mr. Foster: You mean prepare purposed

15 | orders instead of briefs? |

16 The Court: That’s correct. That would
17 probably be the most helpful to me.

18 Mr; Foster: I will be happy to do that .
19 The Court: 30 days and if you need more
20 time that is fine. |

21 Mr. Foster: (indiscernible) I certainly
22  hope in that case that- (indiscernible) and I
23 will wait for Mr. Schusterman’s acknowledgment
24 if that is the case,

25 Mr. Schusterman: When we submit these
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orders, is this literally submitting it or is
it filing them?
The Court: You can email (indiscernible) .

Mr. Schusterman: (indiscernible) like a

. formal filing.

The Court: Email is just fine because I
can E File it.

Whereupon - The hearing was concluded.
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1 PROCEEDINGS
2 Before: The Honoréble Teasa Weaver
3 : * k k Kk k K
4 The Court: This is Case Number 2017-CP-46-2487,

5 Mark Giles Pafford -vs- Robert Wayne Duncan, Jr. and

6 others. This is the plaintiff's Rule 59 Motion. The

7 plaintiff is represented by Martin Foster.vAThe

8 defendant is represénteﬁ by Steve Schusterman. Mr.

9 Foster, whenever you're ready. . |

10 Mr. Foster: Thank you, ma'am.

11 Mr;'Schusterman: One housekeeping measufe. Just

12 a moment ago Mr. Foster came in and said that my -
13 | Response or my Return to his motion that I filed was
14 a document he said that was incorrect, that it was -
15 I said something from Tega Cay.

16 . The Court: I did not see a Response other than

17 the -- I believe it was just on another case.

18 Mr. Schusterman: If I may make a copy of it. 1If
19 | we can have a copy made. I'm sorry. |

20 The Court: Sure. |

21 Mr. Schusterman: I just wanted to make sﬁre the
22 Court had my response. I was unaware it was the

23 wrong document. We can just blame it on Allison,

| 24  since she's the one that does it.

25 The Court: Mr. Foster, you may proceed.
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1 Mr. Foster: Ma'am,nin terms of my housekeeping,
2 you see I am fumbling with a hearing aid. As I
3 believe I told you yesterday, that is the fun and
4 games of my age.‘ I hope I will be a little more
5 audible and auditory. First of all, do you have my
6 memorandum?
7 The Court: Yes.
8 Mr; Foster: With counsel's permission -- I have’
9 given a copy to him.. Let me hand up copies of the
10 documents that we have referenced therein.
11 My intent is to basically go through points on
12 my memorandum. I welcome the Court's interjections.
13 This may not be the most logical order, but it was
14 the way .I did it. | |
15 Ma'am, first of all, we understand that this
16 deal was clearly for $95,000, it involved a truck and
17 two trailers as well as a joe dog so called and an
18 extra axle. I don't think there's any dispute about
19 that. I -don't believe there's any dispute about the
20 originaluamount which is $95,000 which, as I recall,
21 shown on Defendant's Exhibit 1.
22 The Court, as I understand it, accepts the
23 arguments of defendants. I should probably say the
24 Duncans because Mr. Eason (phonetic) has been
25 dismissed. Basically, there is a claim here for
www.huseby.com Huseby,-lnc. Regional Centers | '800-333-2082
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1 fraud or negligent misrepresentation.
2 - We maintain that the evidence that was used to
3 reach thét cohclusion is insufficient, since in my
4 understanding it was a document off a website and a
5 statement made by a third party.
6 . I make the argument, but I do not rely upon
7 that in the main for this reason. For the sake of
8 this argument, ma'am, and for that only, let me
9 assume my client is completely the SOB that I'm being
10 - told he is; that he completely messed this thing up
11  in 2010‘and’2011.'4My response to that ié;-so what?
|12 | Oné'of the necessities of ahy cause of action .
13 “is.damage. My client has the title to the two
14 trailers. That is prima facie evidence of South
15  Carolina law.
16 . The Court: Let me interject theré. The 2009
17‘~rtitle, what item of evidence Was it?"
18 Mr. Foster: Beg your pardon.
19 The Court: You said there wds a certificate of
{20 . title.fbr the 2009 trailer that's in disputé. What
21 exhibit item was that?
22 Mr. Foster: I believe, ma'am, that is our 3‘or
23 4. I'm not going to swear to it because I cannot
24 tell you off of my head, but that was one of the-
.25  first things.we put in.
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1 The Court: I did not see a title for the 2009
2 trailer. I saw a title for the truck. I saw a title
3 for the 1998 trailer. The only documents that were
4 submitted about a 2009 trailer was a registration,
5 and it appeared to be for three different 2009
6 trailers with three different VIN numbers.
7 Mr. Foster: I accept the Court's statement. I
8 am not capable right now of pulling my file out and
9 arguing with it. My argument would be the fact
10 applies. It is prima facie evidence.-
11 To go back to what I consider to be the
12 dispostive point, without arguing:about -~ with the
13 Court with greatest respéct, it considers to
14 be proper evidence. The problem is this. We're
15 talking about events, that by testimony occurred,
16 if I recall correctly, in 2009.
17 "Let us assume for the sake of this, not being a
18 joke, that's true. So what? If anyone wanted to
19 come forward at this point, insurance company or any
20  third party and say, that truck -~ that trailer is
21 not the property of Mr. Pafford. What aie they going
22  to do? |
23 -They are going to be met with any competent
24 attorney saying, you are dead in the water because of
25 statute of limitations. They obviously haven't come
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1 forward because if they had then Mr. Schusterman, who‘
2 is quite competent, would have shown that to the
3v Court. There would have been a lawsuit or a judgment
4 that said, here it is. 1It's been determined to be
5 the property of a third party. There's nothing
6 there. There are no damages so we maintain thét
7 there's no damages regardless of ﬁhether this Court
8 - happens to believé my client did the wrong thing[
9 there(is no fraud, no negligence or
10 misrepresentation.
11 "There was!aﬁreference in the order abput the
12 Thundefbird, which at one point‘wéé given to my
: 13 client or sold to my client. This was -- If at any
| 14 point and this is not, I hope, backhanded. -If I'm
15 going»tOO'fast, stop me. - At some point my client
16 got a Thunderbird. He's therefore ——‘Theylafe;
.17 - therefore, allowed to take a $14,000 credit.
18 My reéollection of the evidence was that that
19 car was almost immediately returned, was resold |
20 and/or used-by‘the defendants so that's just out of
21  the picture. | |
22 I would note the fact that if that was car
23 was intended to be in some fashion involved in a
24  security interest, uﬁder the UCC there was a
| 25 requirement that my client be given a notice of sale
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1 and notice of the results of the sale. |
2 In the absence of those two documents, the
3 return of that car was obviously an acceptance of the
4 same  whatever it was intended to be. |
5 - This also claims, as I understand it, for
6 damages because of repairs done to the truck. . Well,
7 it's my understanding that it's quite obvious in the
8 law if the defehdants, Duncans I should say, owned a
9 right in the truck or purchased it from my client, |
10 the responsibility for repairs lay oﬁ them. They
11 used the truck. They made a decision'to repair it.
12 They didn't put a claim on my client to repair it. I’
13 frankly fail to see how this is a basis for any
14 credit on their part. |
15 We-then come .to the more involved matter of
16 wagésf I gafher there is a dispute between myself‘
17 and Mr. Schusterman, not unsurpfisingly, about the
18 number of weeks my client worked.' We presented~the
19 spreadsheet, which is the basis, I believe, for most
20 of the argumeht in this case, that shows 116 weeks of
21 work by my client.
22  Now, I will briefly say the Court found that
23 . my client's income should be dalculated at $1,000 per
24 week and rejected our argument that it should have
25  been raised at some point to $1,500. I simply recite.
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1 that we had two witnesses to indicate his statements
2 and comparable income and pay to other members of the
'3 Duncans' business.
4 I would suggest that the evidence is such that
'5 weAhaVe the right to rely upon that to say the better
6 evidence shows he héd the'right.to'$1,5003a week
7 after a certain point. ¢
8 ‘To go off on another subject here and, again, I
9 " may be waﬁdefing a bit. The Court took fhe view, as
10 I understand it, as I read it, that we-did not
11  produce e?idence as to the uSe'of‘or‘the purpose for
12 which paymenfs were made. We havé cited at some
13‘. length, and I handed upftdgthe'Court,ﬂdbcuments that
14 basically stand to thevbroposition that once we --
15 I'm suﬁharizing} but I believe this is accurate.
16 Once wé:eStablished thét_an’amount’ﬁas dﬁe,thiéh I
17 don't thihk'it‘isldisputed; andfthe fact that there .
18 ~ were two items that it was to be paid on. At ﬁhat
19 point, the burden:of proof'shifts“ovér to thetf
20 defendants. This is their‘mpneyiéftef all.
21 1 don't recall much discussién by them as to
| 22. " where any of théﬁhbney went to.  We put down what we
23. understood to be ﬁhe case on the spreadsheet. But I
24 ~point out to the Court that there are allegationé,“

25 = both that of Mr. Duncan, Sr., and Mr. Duncan, Jr., in
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1 their pleading was, we have paid for the truck in
2 full.
3 Now, I've cited South Carolina law. I'll be
4 long winded enough to read to the Court language out
5 of éostal v. Mann, 1992. This is the Court of
6 Appeals. It is well settled that parties are
7 judicially bound by their pleadings unless withdrawn,
8 altered or stricken by amendment or otherwise. None
9 of those things happened. I don't recall any
10 testimony to the contrary by the defendants or by
11 anyone else that said that they -- Well, obviously it
12 was contrary by the client, but that was based upon
13  his understanding.
14 The defendants have never, to my knowledge,
15 backed off their view that they have paid for the
16 truck in full. All right. They paid for the truck
17 in full. If they owed my client 116 weeks at $1,000,
18 . excepting for the time being, the Court's position
19 with respect, then they paid $95,000 plus I believe
20 it was $1,500 -- The full amount we have is $99,500.
21 That leaves us with $4,500 toward wages. That
22 leaves us with $116,000 minus $4,500 they have not
23 paid in wages. The rest would go to the truck.
24 If that is the case now, according to the law,
25 and according to the position these people have
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1 taken, we have the right to triple damages and
2 attorneys fees.
3 That basically is where we're at. We do diépute
4 the question of how much was due to my client per
5 week, but assuming fdr the sake of this argument it
6 is only $1,000.00, I do not recall any contradictory
7 testimony or evidence to back up the defendanté'
8 -claim he only worked for -- I'Qe forgotten what Mr.
9  Schusterman says in his brief,.91 weeks. The pointf-
10 "being, that still leaves the question of how much
11 he's due. That still ‘leaves them having stated a
12 - position to this Court in their pleading, which is
13 inconsistent with the view that they paid his wages,
14 and he his-due.those wageé. I hope I haven't rﬁn on
15 too-much.}AThatls'where we're at. Thank you.
16 -The Court: Mr. Schusterman.
17 Mr. Schusterman: Thank you, Your Honor. May it
18 please the Court, five months and ten days ago, we
19 tried this case ad nauseum.
20 | These arguments --- With all dué-fespeét,to Mr.
21 Foster, these were arguments he made the day of
22 trial. These were arguments that he made when he
23  presented his proposed order to the Court.
24 I simply stand on thevexhaustive nature that
25 this Court went through in reviewing the evidence.
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1 The order that the Court neither used defendants’
2 proposed order nor the plaintiff's proposed order but
3 wrote her own.
4 I believe that anything that Mr. Foster says
5 factually that he articulates now or articulated back
6 them, I submit is contrary to what occurred at the
7~ trial. I believe that the deductions that he makes
8 from these bits of evidence are incorrect as well.
9 I believe that every paragraph in the Court's
10 order has a firm and logical basis both in fact and
11  the law. I would ask the Court just to affirm it's
12 ruling. Liké I said, none of these arguments that
13 Mr. Foster are making today are any different than
14 what he orally made at the trial and that he made
15 clearly in his proposed order. The Court has heard
16 this.
17 I respectfully, with all the respect I can
18 muster, believe that they were good arguments for his
|19 client on January 2nd, and they were good in March
20 when he submitted-his proposed order, and they're
21  good today. But I don't believe they carry today. I
22 would ask you to please affirm your prior order.
23 Thank you.
24 Also, Your Honor, to the extent necessary, just
25 for the record, because of my blunder, I would ask
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1 that in my response to - I believe it's six, five or
2 six, assertions that Mr. Foster makes that I put in
3 my response, to jusﬁ make that part of the record.
4 Mr. Foster: For the rgcord, ma'am, I don't
5. believe the mistake is that of Mr. Schusterman's
6 office but by a.clerk, who I, of course, will not
7 repeat that to. Therefore, I have no objéction to
8 that. -
9 The Court: Mr. FOster; I'm.going to address
10 each of your poéitions. If I fail to addréés‘
11  something, let me know. ‘
12 . The first, as far as the plaintiff filing a
13 negligent misrepresentatibn based upon prima facie
14 evidence of ownership, I state again, I did not see
15 a certificate of title in evidence. This is based
16 upon the exhibits that were presented the day of
17 - trial and also the féctvthat the exhibits attached to
18 ° the Amended Complaint, I believe, were received into
19 evidence as well. I reviewed those. I did not see a
20. certificate of title nor did I. see -- nor was it made
21 to'clear to the court, according to Mr. Pafford, what
22 2009 trailer was actually sold to you by the
23 defendants. | |
24 You asked Mr. Pafford in some testimony. I
25  explained it my order that Mr. Pafford could not say
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1 what 2009 trailer was transferred, and there is no |
2 -certificate of title in evidence that I saw in the

3 exhibits so I deny your motion based upon that

4 ground.

5 As far as claim for credit for the Thunderbird,
6 Mr. Foster maybe I'm misunderstanding what your claim
7 is for this. My ultimate decision was that

8 defendants were owed for damages for the trailer,

.9 whether it was an offset, that. damage amount, based
10 upon what had been provided to defendants, based upon
11 the amounts -- theAtotal amount found for wages and .
12 payments from the equipment. So it's actually more
13 | of a credit[‘I would say, for plaintiff in that he

14 did not -- I offset that damage amount by what

15 defendants had already been benefitted from the

16 deals.

17 I don't know if that changes what your argument
18 is, but that.is the reason why I -- S0 I actually

19 credited offsets, the damage amount awarded to
20 defendants that plaintiff would owe by what -- by the
21 benefits, the resale. I credited him for that.
22 When you say the credit cannot be allowed, that
23 was really I was crediting your client with the
24 offset. I-gﬁess I'm a little confused as to why that
25 argumen;. I guess what you're saying is that I
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1 should not have -- maybe I should have credited the

2 entire $i4;000, I think is really what your argument

3 is. I deny that request.

4 As far as the repairs for the truck, as far as

5 the parties and the evidence submitted, this was an

6 amendment. From What the court remembers of the

7 testimony, this was not -- Mr. Foster, I think what

8 you're saying is this was repairs to the Kenworth.

9 My understanding was that this was repairs to another
10 vehicle, another truck owned by plaintiff. This was:
11 something they agreed to. Their agreement was
12 'amended'by'this}' I deny the motion as far ‘as the
13  claims on the repairs of the truck; 
14 - As far as the- wages, ander. FbSter maybe you
15 can clarify this. To me it's:important-that" -

16 pléintiff proved what amounts were paid by wages and
17 what amounts were paid for equipment because one of .
18 plaintiff's fequests was that I find treble damages
19 fof unpaia wages. |

20 I don't know how this Court can determineAunpaid
21 wagés.unless'the proof is before tﬁe Court to say

22 that wages were not paid. I think it's imertant -~
23 I ‘know you're addressing the accounts, and it's about
24 the full amount paid, and that I should be able to

25 base my decision upon that. I think when there's --
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1 I would think it's important when there's a request-
2 for a different amount of damages that that's the
3 burden of plaintiff to prove. If wages have been
4 unpaid, it's his burden. To base treble damages off
5 that, there was just not enough evidence before me to
6 show that wages had not been fully paid. So I deny
7 your motion based upon that.
8 Mr. Foster, have I addressed your full arguments
9 about wages? Was that the only argument as far as
10 wages? Ordinarily --I think what you were saying it
11 was reésonable to just say what -- the full amount
12 had been paid for both wages and equipment, that the
13 .Court could base its decision off that. I don't see
14 anything else Mr. Foster. Anything I'm not
15 addressihg?
16 Mr. Foster: I believe the Court has addressed

17 all of our arguments.

18 The Court: Anything further, Mr. Foster?

19 . Mr. Foster: That's our moﬁion;

20 The Court: Anything, Mr. Schusterman?

21 Mr. Schusterman: Nothing.

22 The Court: Then I affirm my ruling. Is that

23 sufficient, Mr. Foster?

24 Mr. Foster: I believe Your Honor was able to

25 do that, yes, ma'am.
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The Court: I thank you both.

' Whereupon: Hearing was concluded at 1:55 p.m.
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CERTIFICATE OF APPELLANT

The undersigned certifies that the Record on Appeal contains all material proposed to be
include by any of the parties and not any other material.

N—

/{hg 'Mar’ti'n Foster
Post Office Box 106
Rock Hill, South Carolina 29731

803 324-8100
Attorney for Appellant

April 6, 2021

APR 09 2071
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