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STATE OF SOUTH CAROLINA 
ADMINISTRATIVE LAW COURT 

Engaging & Guarding Laurens County's 
Environment ("EAGLE"), a non~profit 
membership organization, 

) 
) 
) 
) 
) 
) 

Petitioner, 

) 
vs. ) 

Docket No. 08-AU-07-042S-CC 

ORDER FOR 
PREHEARING ST A TEMEN1I'S 

) 
South Carolina Department of Health and ) 
Environmental Control and MRR Highway ) 
92, LLC, .. '." ) 

Respondents. 
) 
) 

-----------------------) 
IT .IS HEREBY ORDERED that each party who intends to appear at the hearing must 

file with the undersigned's office a Prehearing Statement stating the following: 

I. 

2._ 

J. 

4. 

5. 

6. 

The nature of this proceeding; 

Statutory provisions(s) conferring subject matter jurisdiction to the agency and 
. other applicabl~ statutes and regulations; 

The issues presented for determination; 

The action requested of the Court, if any; 

A brief summary of the facts to be presented at the hearing; 

A'sununary of any motions expected to be raised at the hearing and the 
appropriate authority. underlying the motion; 

7. A list of proposed witnesses and exhibits; 

8. A statement regarding the necessity for discovery, if any; 

9. . The estimated length of the hearing; 

FILE[Q) 
OCT 30 2008 

SC ADMIN. LAWCOURT 
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10. Any dates in the next one h~dred twenty (120) days when you will not be 
available for a hearing; and 

11. An email address where you can be reached. 

IT (S FURTHERMORE ORDERED that the Prehearing Statement must be filed with 

the Court and served on all parties within fifteen (IS) days of the date of this Order. The parties 

have a cOD-tinuing obligation to update the information during the course of the proceedings. 

AND IT (S SO ORDERED. 

October 30. 2008 
Columbia, South Carolina 

5 000006 



ST A TlE OF SOUTH CAROLINA 
ADM~N[STRATllVE LA W COlURT 

Engaging and Guarding Laurens County's 
Environment ("EAGLE'"), a non-profit 
membership organization, 

) 
) 
) 

Docket No.08-ALe -07 -0425-CC 

Petitioner. 

vs. 

. South Carolina Department of Health and· 
Environmental Control and MRR Highway 92, 
LLC, 

Respondents. 

J 

) 

) ORDER DENYlING PETHIONER'S 
) . MOTION FOIR. SUMMARY 
~ JUDGMENT 

) 
) 
) 
) 

) 

------------------------~--) 
APPEARANCES: For the Petitioner: James S. Chandler, Jr .• Esquire and Amy E. 

Armstrong, Esquire . 
For the Respondent SC DHEC: Etta R. Williams, Esquire 
For the Respondent MRR Highway 92, LLC: W. Thomas Lavender, Jr., 
Esquire and Joan W. Hartley, Esquire . 

This matter come~ before the South Carolina Administrative Law Court (ALC or Court) 

pursuant to S.C. Code Ann. § 1-23-600(A) (Supp. 2008) and S.C. Code Ann. § 44-1-60(F)(2) 

(S~pp. 2008) upon the ·requ;st for a contested case hearing filed by Engaging and Guarding 

Laurens County's Environment (EAGLE). EAGLE contests the issuance ofaperrnit to MRR 

Highway 92, LLC (MRR) by the South Carolina Department of Health and Environmental 

Control (DHEC) for the construction and operation of a Class Two landfill to be located 322 

Choice Road. Gray Court in Laurens County (Proposed Landfill). On May 1,2009, EAGLE 

moved for summary judgment in this matter. Upon careful consideration, the Court finds that 

EAGLE's Motion for Summary Judgment should be denied. 

81' ANDAR[) OF REVIEW 

Rule 68 of the Administrative Law Court Rules provides that "[t}he South Carolina Rules 

of Civil Procedure ... may. in the discretion of the presiding administrative law judge,be 

applied in proceedings before the COllrt to resolve questions not addressed by these rules." Rule 

56(c) of the South Carolina Rules of Civil Procedure provides that summary judgment shall be 

f·~~ ~~ ~ >;'}Wiill [j). ~.;:} Rl '\ . .: 
frat~~ . 

AUG 07 2009 
,...,... ",...,o.It.& •••••• -_ •. _-

6 ·000007 



granted if it is shown "that there is no genuine issue as to any material fact and that the moving 

party is entitled to a judgment as a matter of law." Rule 56(c) SCRCP. "Summary judgment is 

appropriate when it is clear that there is no genuine issue of material fact and the conclusions and 

inferences to be drawn from the facts are undisputed." Garvin v. Bi~Lo, Inc., 343 S.c. 625,628, 

541 S.E.2d 831, 833 (200)). Summary judgment should be granted "when plain. palpable and 

undisputed facts exist on which reasonable minds cannot differ." Bayle v. S.C. Dep't of Transp., 

344 S.c. 115, 120, 542 S.E.2d 736, 738 (Ct. App. 200 I). In determining whether summary 

judgment is proper, the court must construe all ambiguities, conclusions, arid inferences arising 

from the evidence against the moving party. Byers v. Westinghouse Elec. Corp., 310 S.c. 5, 7, 

425 S.E.2d 23, 24 (1992). Because it is a drastic remedy, summary judgment should be 

cautiously invoked to ensure that a litigant is not improperly deprived of a trial on disputed 

factual issues. Helena Chern. Co. v. Allianz Underwriters Ins. Co., 357 S.C. 631,644,594 

S.E.2d 455, 462 (2004). 

UNDiSPUTED MATERIAL FAC1'S 

On February 21, 2006;'a'request for a demonstration of need determination was 

submitted to DHEC for the Proposed Landfill. At that time, there was only one commercial Part 

IV C&D landfill within a ten~mile radius of the location ofthe Proposed Landfill. There were a 

total of three pennitted Part IV C&D landfills--one commercial and two non-commercial-in 

Laurens County at that time. On March 3, 2006, DHEC issued a demonstration of need (DON). 

determination for the Proposed Landfill. The existing permitted capacity for Laurens County 

was not taken into account in DHEC's decision to issue the DON approval for the Proposed 

LandfiIl. 

In determining the annual disposal rate for the Proposed Landfill, DHEC considered the 

amount of waste generated in 2004 in Laurens, Greenville, and Spartanburg Counties-the three 

counties within the ten~mile planning radius for the Proposed Landfill. Specifically, Laurens 

County reported 8,434 tons of C&D wasle generated in .2004. For that same period, Greenville 

Courity reported 87,157 ·tons and Spartanburg County reported 58,803 tons. Accordingly, DHEC 

issued the DON approval with a maximum annual disposal limit of 154,000 tons per year. 

On February 14,2008, DHEC issued a draft permit for the Proposed Landfill. On March 

13,2008, DHEC held a public hearing on the permit. On July 18,2008, DHEC issued MRR a 

permit for constmction and operation of the Proposed Landfill. 

2 
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DISCUSSION 

EAGLE contends that 25A S.c. Code Ann. Regs. 6 I -I 07.) 7 is facially inconsistent with 

the demonstration of need requirement of S.c. Code Ann. § 44-96-290(E) of the Solid Waste Act 

and thus is invalid. Section 44-96-290(E) provides that "[nJo permit to construct a new solid 

waste management facility or to expand an existing solid waste management (acility may be 

issued until a demonstration of need is approved by the department." S.c. Code Ann. § 44-96-

290(E) (2002). Section 44-96-290(E) also requires DHEC to promulgate regulations governing 

the approval of the demonstration of need for proposed solid waste management facilities. Id. 

Regulation 61-107.17 was promulgated in 2000 in accordance with the Administrative 

Procedures Act, S.c. Code Ann. §§ 1-23-10 et seq. (APA), which requires public no~ification of 

proposed regulations and submittal to the General Assembly. See S.C. Code Ann. §§ 1-23-110 

and 1-23-120 (2005 & Supp. 2008). 

Regulation 6 I - I 07. 17 establishes the criteria for the demonstration of need for the 

construction of new'Part IV (long-term) construction, demolition, and land-clearing debris 

, (C&D) landfills. 25A S.C. Code Ann. Regs. 1-I07.17(A)(l) (Supp. 2008).1 Pursuant to. 

R~gulation 61-107. 17(D)(3)(a), "[w]here there are at least two (2) commercial disposal facilities 

. under separate ownership within the planning arei that meet the disposal needs for the area, e.g., 

", that accept special waste and, if applicable, are capable. of handling additional tonnage, no new 

disposal capacity will be allowed." 25A S.C. Code Ann. Regs. 61-107.17(0)(3)(a) (Supp. 2008).,i,i,. 

Conversely, where there are fewer than two commercial Part IV C&D landfills within the 

. planning area of the proposed landfill, new disposal capacity may be allowed. 

Pursuant to Regulation 6] -] 07. I 7(D)(3 )(b), capacity for a proposed landfill is determined 

based on the total yearly waste generated in all counties within the ten-mile radius planning area. 

Specifically, the regulation provides as follows: 

I Prior to DHEC's decision on MRR's permit application, DHEC promulgated a new regulation governing the 
pennitting and operation oflandfi/Is. See 25A S.c. Code Ann. Regs. 61-107. I 9 (Supp. 2008). Under the new 
regulation, C&D landfills are permirred as Class Two landfills. However. the new regulation expressly provides that 
a determination of need made prior to its effective date "shall remain applicable and become the agency's final 
determination." 25A S.c. Code Ann. Regs. 61-107.19. Part I(D)(I)(b). Here, DHEC made its determination of 
need on March 3, 2006, which was substantially before May 23, 2008, the effective date of Regulation 6 I -I 07.19. 
Accordingly, the Department's demonstration of need approval as a Part IV C&D landfill conforms £0 the 
requirements for a Class Two landfill. 

2 Pursuant to Regulation 61-107. I 7(8)(6)(a), the planning area for a Part IV C&D landfill is the area comprising a 
ten-mile radius around the landfill. 

3 
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Each disposal facility in the planning area will be allowed up to a maximum 
yearly disposal rate equal to the total amount of solid waste destined for 
disposal that is generated in the county or counties that fall. either all inclusive or 
a portion there of, within the planning area. Disposal rates for existing facilities 
shall not be reduced pursuant to this provision. 

25A S.c. Code Ann. Regs. 6 t -I07.17(D)(3)(b) (Supp. 2008). Accordingly, depending on the 

number of pennitted landfills in a county and the number of counties within the landfill's 

planning area, it is possible for the permitted landfill capacity in a county to ·exceed the amount 

of waste generated in the host county. Indeed, in this case DHEC approved an annual disposal 

limit of 154,000 tons per year for the Proposed Landfill even though Laurens County. the host 

county, reported only 8,434 tons of C&D waste generated in 2004. 

EAGLE contends that this result demonstrates that Regulation 61-107.17 is invalid as it 

does not require a demonstration of need in the plain and ordinary use of that term. However, 

"[s]imply because another definition exists does not mean the ALC is empowered to invalidate 

an otherwise proper regulatory definition." Home Medical Systems, Inc. v. S.C. Oep't of 

Revenue, 382 S.C. 556, 677 S.E.2d 582 (2009). In fact, the South Carolina Supreme Court has 

expressly held that the ALC, as a segment of the executive branch, has no authority to rute on the 

"facial validity" ofa regulation UJ'!derstate law. See Drummond v. State, 378 S.C. 362, 370, 662 

S.E.2d 587, 591 (2008). Accordingly, EAGLE's claim that Regulation 61-107.17 is facially 

inconsistent with Section 44-96-290(E) of the Solid Waste Act cannot be considered by this . . 

Court, and summary judgment on this ground is therefore denied. 

EAGLE further contends that DHEC's application of Regulation 61-107.17 was arbitrary 

and capricious because DHEC's staff failed to consider certain additional factors as allowed by 

subsection (D)(3)(d) of the regulation. Specifically, Regulation 61-1 07.17(0)(3)(d) pro'vides that 

DHEC "reserves the right to review additional factors in determining need on a case-by-case 

basis." 25A S.C. Code Ann. Regs. 61-107.17(D)(3)(d)(Supp.~008). EAGLE asserts that 

DHEC's failure to consider the existing pennitted capacity and waste ·generation 'figures within 

Laurens County or the surrounding region in approving the demonstration of need approval for 

the Proposed Landfi II establishes that such approval vio late9 Regulation 61-107.17(0)(3)( d). 

However, the Court finds that a genuine issue of material fact exists as to whether any 

"additional factors" beyond those specifically set forth in Regulation 61-107.17 required denial 

of the DON request. The Court notes in this regard that. a0cording to EAGLE's own figures, as 

4 
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of2007. Spartanburg County-a county within the planning area of the Proposed Landfill-was 

utilizing over 90% of its pem1itted C&D landfill capacity. It further notes that, under Section 44-

1-60(F)(2). this Court is required to give consideration to the provisions ofS~C. Code Ann. § 1-

23-330 regarding DHEC's specialized knowledge. Accordingly. the Court concludes that 

summary judgment on this ground is not appropriate. 

Finally, relying on Ziffrin v. United States, 318 U.S. 73 (1943), EAGLE contends that the 

Court should consider an amendment to Regulation 61-107.17 (Document No. 3198) that 

became effective on June 26, 2009, which was prior to the administrative hearing held by this 

Court. InZiffrin, the Supreme Court held that "a change of law pending an administrative 

hearing must be followed in relation to permits for future acts." Id. at 78. However, litTrin was 

decided in 1943. In more recent years, the U.S. Supreme Court has held that a law may not be 

applied retroactively absent a clear indication from the legislature that it intended such a result. 

See I.N.S. v. Sf. Cyr, 533 U.S. 289,316 (2001). Here, the amendment to Regulation 61-107.17 
:. 

does not provide for retroactivity; rather, quite the contrary. Section (C)(6) of the amendment 

expressly provides that determinations of need' made prior to'the effective date of the amendment 

are to remain applicable. Accordingly, the recent amendment to Regulation 61-107..17 will not 

be considered by this Court in making its determination. 

ORDER 

IT IS THERElFORE ORDERED that Petitioner's Motion for Summary Judgment is 

DENlED. 

August 7, 2009 
Columbia, South Carolina' 

_::1'\ .It 1\.01\' ~ l:;- -.lc!;'iH.,. 

,,,.; .~ ,i, CPO;!!/)' Ih211:-~ Iln,ef;'9"ed has 1I1is Date 
5~iY~(j lTII5 i:J:cier ill the above entitled action upon all 
parties to ttliS cause by depositing a .copy ~areaf. 
in the United SllItes mail. poS1age prud, or In tho Inl!!ragency 
Mail Service addressed to ttle party(les) or ttleir attomey(s). 

Th.~~J~ By: _ L_ 
.!udi!: ial law Cle.1( 

./i') /i F; -:.. .' It 9 ~. • ':':::-:-'-' / * -. ",.~-;. ""I" k- ·J7k..J.r;--s;. '\ .. ·f/ t ~ C h ,,~. /' _.' .'(: , 

Ralph--King Anderson, JII . ----~- .-.-.-
Chief Administrative Law Judge 

5 
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STATE OF SOUTH CAROLHNA 
ADMlINISTlRA TIVIE LAWCOURT 

Engaging and Guarding Laurens ~ounty's ) 
Environment ("EAGLE"), a non-profit ) 
membership organization. ) 

) 
Petitioner, ) 

) 

vs. ) 
) 

South Carolina Department of Health and ) 
Environmental Control and MRR Highway 92, ) 
ll~ ) 

) 
Respondents. ) 

---------------------------) 

Docket No. 08-ALC-07-042S-CC 

ORDlER 
DENYING RESPONDENT 

MRR llUGIHW A Y 92, LLC'S 
MOtION 

FORlPARTIAL 
SUMMARY JUDGMENT 

APPEARANClES: For the Petitioner: James S. Chandler, Jr., Esquire and Amy E. 
Armstrong, Esquire 
For the Respondent SC DHEC: Etta R. Williams, Esquire 
For the Respondent MRR Highway 92, LLC: W. Thomas Lavender, Jr., 
Esquire and Joan W. Hartley, Esquire 

This matter comes before the South Carolina Administrative Law Court (ALC or Court) 

pursuantto s.C. Code Ann. § 1-23-600(A) (Supp. 2008) and S.C. Code Ann. § 44-1-60(F)(2) 

(Supp. 2008) upon the request for a contested case hearing filed by Engaging and Guarding 

Laurens County's Environment (EAGLE). EAGLE contests the issuance of a permit to MRR 

Highway 92, LLC (MRR) by the South Carolina Department of Health and Environmental 

Control CDHEC) for the construction and operation of a Class Two landfill to be located 322 

Choice Road, Gray Court in Laurens County (Proposed Landfill). On March 17, .2009, MRR 

moved for partial summary judgment in this matter. MRR contends that DHEC properly 

approved a demonstration of need for the Proposed Landfill since DHECs decision conforms to 

the requirements set forth in subsections (a) through (c) of25A S.C. Code Ann. Regs. 61-

107.17(0)(3) (Supp. 2008). Upon careful consideration, the Court finds that MRR's Motion for 

Partial Summary Judgment should be denied. 

-f" I-l:; :E~--. D •• '. - '.~ It;: 

" " 

-AUG 0 7 ,2009 

SG ADMIN. LAW COURT 
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STANDARD OF REVIEW 

Rule 68 of the Administrative Law COllrt Rules provides that "(t]he South Carolina Rules 

of Civil Procedure ... may, in the discretion of the presiding administrative law judge. be 

applied in proceedings before the Court to resolve questions not addressed by these rules." Rule. 

56(c) of the South Carolina Rules of Civil Procedure provides that summary judgment shall be 

granted if it is shown "that there is no genuine issue as to any material fact and that the moving 

party is entitled to ajudgment as a matter of law:' Rule 56(c) SCRep. "Summary judgment is 

appropriate when it is clear that there is no genuine issue of material fact and the conclusions and 

inferences to be drawn from the facts are undisputed." Garvin v. Bi-Lo, Inc., 343 S.C. 625, 628, 

541 S.E.2d 831, 833 (2001). Summary judgment should be granted "when plain, palpable and 

undisputed facts exist on which reasonable minds cannot differ." Bayle v. S.C. Oep't of Transp., 

344 S.c. 115,120.542 S.E.2d 736,738 (Ct. App. 2001). (n detennining whether summary 

judgment is proper, the court must construe all ambiguities, conclusions, and inferences arising 

from the evidence against the moving party. Byers v. Westinghouse Elec. Corp., 310 S.c. 5, 7, 

425 S.E.2d 23,24 (1992). Because it is.a drastic remedy, summary judgment should be 

" cautiously invoked to ensure that a litigant is not improperly deprived of a trial on disputed 

factual issues. Helena Chern. Co. v. Allianz Underwriters Ins. Co., 357 S.c. 631, 644, 594 

S.E.2d 455, 462 (2004) .. 

UNI)!SPl[JTED MATEIRIAL FACTS 

On February 21,2006, a request for a demonstration of need determination was submitted 

to DHEC for the Proposed Landfill. At that time, there was only one commercial Part IV C&D 

landfill within a ten-mile radius of the location of the Proposed Landfill. There were a total of 

three permitted Part IV C&D landfills--one commercial and two non-commercial-in Laurens 

County at that time. On March 3. 2006, OHEC issued a demonstration of need (DON) 

"detennination for the Proposed Landfill. The existing permitted capacity for Laurens County 

was not taken into account in OHEC's decision to issue the DON approval for the Proposed 

Landfill. 

In determining the annual disposal rate for the Proposed Landfill, DHEC considered the 

amount of waste generated in 2004 in Laurens. Greenville. and Spartanburg Counties-the three 

counties within the ten-mile planning radius for the Proposed Landfill. Specifically, Laurens 

2 
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County reported 8,434 tons of C&D waste generated in 2004. For that same period, Greenville 

County reported 87.157 tons and Spartanburg County reported 58.803 tons. Accordingly, DHEC 

issued the DON approval with a maximum annual disposal limit of 154,000 tons per year. 

On February 14,2008, DHEC issued a draft permit for the Proposed Landfill. On March 

13,2008, DHEC held a public hearing on the permit. On July 18,2008, DHEC issued MRR a 

permit for construction and operation of the Proposed Landfill. 

DiSCUSSION 

S.C. Code Arm. § 44-96-290(E) (2002) provides that "[n]o permit to construct a new 

solid waste management facility or to expand an existing solid waste management facility may be 

issued until a demonstration of need is approved by the department." S.C. Code Ann. § 44-96-

290(E) (2002). Section 44-96-290(E) also requires DHEC to promulgate regulations governing 

the approval of the demonstration of need for proposed solid waste management facilities. Id. 

In accordance with that directive, 25A S.C. Code Ann. Regs. 61-107.17 was promulgated in 

2000. Subsection (D)(3) of that regulation provides that: 

In determining if there is a need for a new or expansion of an existing solid waste 
disposal facility, the Department will use the criteria outlined below: 

a. Where there are at least two (2) commercial disposal facilities under separate 
ownership within the planning area tJ1at meet the disposal needs for the area, 
e.g., that accept special waste and, if applicable, are capable of handling 
additional tonnage, no new disposal capacity will be allowed. Disposal 
facilities that accept only waste generated in the county or region in which the 
disposal facility is located will not be considered in detennining need. 

b. Each disposal facility in the planning area will be allowed up to a maximum 
yearly disposal rate equal to the total amount of solid wac;te destined for 
disposal that is generated in the county or counties that fall, either all inclusive 
or a portion there of, within the planning area. Disposal rates for existing 
facilities shall not be reduced pursuant to this provision. 

c. In determining the amount of solid waste destined for disposal, the 
Department will use figures in the current Solid Waste Annual Report for the 
proposed waste stream, e.g., the .generation rate for a Part IV construction, 
demolition debris and land-clearing debris landfill will be determined by 
adding the amounts of construction and demolition debris, and land-clearing 
debris destined for disposal in permitted construction. demolition. and land­
clearing debris landfills in the counties that fall within the planning area. 

d. The Department reserves the right to review additional factors in determining 
need on a case-by-case basis. 

3 

13 000014 



25A S.c. Code Ann. Regs. 61-107.17(0)(3) (Supp. 2008). 

In this case, MRR argues that OHEC properly approved a demonstration of need for the 

Proposed Landfill since it is undisputed that OHECs decision did not violate any of the 

requirements set forth in subsections (a) through (c) of Regulation 61-107.17(0)(3). EAGLE. on 

the other hand, contends that OHEC neglected to consider "additional factors" in determining 

need as authorized by subsection (d) of Regulation 61-107.17(0)(3) and thus failed to properly 

apply Regulation 61-107.17. As support for its argument, EAGLE has submitted the deposition 

testimony of Kent Coleman, a OHEC employee, and pertinent pages from OHEC's 2007 Solid 

Waste Management Annual Report. 

In response to EAGLE's contention, MRR argues that subsection (d) of Regulation 61-

107.17(0)(3) doe.s.not require OHEC to consider additional factors in every case. It further 

claims that any failure by-DHEC to take into account additional factors was not arbitrary or 

capricious since no entity ever requested OHEC to consider additional factors. 

After careful review of the parties' arguments, I find that summary judgment should nQt 

be granted in this case. Although Regulation 61-107.17(0)(3)( d) appears to be a discretionary, 

rather than a mandatory, provision, I this Court hears contested permitting cases de novo, not in 

an appellate capacity. Young v. S.C. Oep't of Health and Envtl. Control, Op. No. 4555 (S.C. Ct. 

App. filed June 8,2009) (Shearouse Adv. Sh. No. 25 at 71). Accordingly, the Court's review in 

this case is not limited to determining whether OHEC's decision was erroneous under one of the 

grolmds set forth in S.c. Code Ann. § 1-23-380(5) (Supp. 2008). 

Furthermore, "[s]ummary judgment is not appropriate where further inquiry into the facts 

of the case is desirable to clarify the application of the law." Jackson v. Swordfish Investments, 

L.L.c., 365 S.C. 608, 611, 620 S.E.2d 54, 56 (2005). Indeed, even when there is no dispute as to 

the evidentiary facts, summary judgment should not be granted ifthere is a dispute as to the 

conclusion to be drawn therefrom. Id. at 611-12, 620 S.E.2d at 56. Here, the Court concludes 

that further inquiry into the facts ofthis case is desirable to clarify the proper application of . 

Regulation 61-1 07. 1 7(D)(3)(d). Accordingly, summary judgment is denied. 

I For instance, in Kentucky DeD't of Corrections v. Thompson, 490 U.S. 454 (1989). the U.S. Supreme Court held 
that an inmate visitation regulation that contained the caveat that "administrative staff reserves the right to allow or 
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IT IS HEREBY ORDERED that the Respondent MRR Highway 92, LLCs Motion for 

Partial Summary Judgment is DENIED. 

August 7, 2009 
Columbia, South Carolina 

~tnll~I(;':'1 i: l;~ StfiVIl:1: 
I hIS is to certify that the 1J00~ersi!lned has tl1is oalll_ 
served tlliS order in tile above entitled actIOn upon ail 
arties 10 this cause by depositing a .COpy ~ereol. 

in the Unitad States mail, postlge paJd, or In th~ Interagency 

::~JiE~ 
By: ~ .. 

. h!QICI;:' Law Cler1c. 

/t:.)-~:,(")" .I./ .') j .. .. .... 
c-/~-·.(l:;.; f". /' ")- k-£_\)·~~.t.0-i:.---;-;-; . 

Ralphing Anderson, (l[ ( 

Chief Administrative Law Judge 

disallow visits" was not mandatory and thus did not give inmates a liberty interest in receiving visitors. 
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STATE OF SOUTH CAROLINA 
ADMINISTRATIVE LAW COURT 

Engaging and Guarding Laurens 
County's Environment ("EAGLE"). 

) 
) 
) 

) 
) 

) 
) 
) 
) 
) 
) 
) 
) 

Docket No. 08-ALJ-07-042S-CC 

Petitioner. 

v. FINAL ORDER AND DECISION 

South Carolina Department of HeaJth 
and Environmental Control and 
MRR Highway 92, LLC. 

AFPEARANCES: 

Respondents. 

For the Petitioner: James S. Chandler, Jr., Esquire and Amy E. Armstrong, 
Esquire 

For the Respondent SC DHEC: Etta R. Williams, Esquire 

For the Respondent MRR Highway 92. LLC: W. Thomas Lavender, Jr .• 
Esquire and Joan W. Hartley. Esquire 

STATEMENT OF THE CASE 

This matter comes before the South Carolina Administrative Law Court (ALC or Court) 

pursuant to S.c. Code Ann. § 1-23-600(A) and S.c. Code Ann. § 44-1-60 upon the request for a 

contested case hearing filed by Engaging and Guarding Laurens County's Environment 

(EAGLE). EAGLE contests the issuance of a permit by the South Carolina Department of 

Health and Environmental Control (Department) for the construction and operationofa Class 

Two Landfill to be located 322 Choice Road, Gray Court in Laurens County (Proposed 

Landtill).' After the Court's detennination on motions for summary judgment filed by EAGLE 

and MRR, the sole issue for determination at the hearing was whether additional factors beyond 

those specifically set forth in Regulation 61-107.17.D.3(a)-(c) require denial of the 

demonstration of need request pursuant Subsection (D)(3)(d) of the Regulation. A hearing on 

the merits was held before this Court on July 22, 2009. 

I In its Request for Contested Case Hearing and Prehearing Statement. EAGLE has alleged that Regulation 61-
107.17 should be declared invalid as inconsistent with the statutory demonstration of need requirement. in that the 
regulation fails to require a true demonstration of need and instead reiieves the permit applicant fr,"nEchE 0' 
showing. These arguments are beyond thejuriwiction oflhe Administrative I.aw Court and will n a sed . 
further. Drummond v. State ors.c. and S.c. ()ept. of Revenue. 378 S.C. 362. 662 S:E.2d 587 (20 . ' 
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FINDINGS OF FACT 

Having obser\'ed the witnesses and exhibits presented at the hearing and taking into 

consideration the burden of persuasion and the credibility of the witnesses. I make the following 

findings of fact by a preponderance of the evidence: 

By letter dated February 21. 2006. a request for a demonstration of need (DON) was 

submitted to DHEC for the Proposed Landfill. At the time. there were tewer than two 

commercial Part IV C&D landfills within a ten·mile planning radius of the Proposed Landfill. 

The ten·mile planning radius for the Proposed Landfill includes portions of Laurens, 

Spartanburg. and Greenville Counties 

On March 3, 2006, DHEC issued its initial DON approval for the Proposed Landfill with 

a maximum annual tonnage limit of 154,000 tons per year. This annual disposal rate was based 

on the reported amount ofC&D waste generated in Laurens. Spartanburg, and Greenville 

Counties for fiscal year 2004. The'Department continued to review comments received on the 

Proposed Landfill throughout the permitting process. including comments regarding the need for 

the Proposed Landfill. It subsequently issued a permit for construction and operation of the 

Proposed Landfill on July 18,2008. 

At the time of the DON approval. there were three permitted C&D landfi,lls in Laurens 

County-the City of Clinton C&D Landfill. the Laurens County C&D Landfill, and Curry Lake 

C&D Landfill (Curry Lake). The site of the Proposed Landfill is approximately three miles from 

Curry Lake. It was the only privately owned C&D Landfill in Laurens County and had an 

armual rate of disposal of 241,591 tons per year. The other Laurens County landfills were 

appreciably less ofa factor in evaluating need. The City of Clinton C&D Landfill had a 

pennitted annual rate of disposal of only 1.375 tons per year. The Laurens County C&D Landfill 

had an annual rate of disposal of 8,900 tons per year. However, the Laurens County LandfilI 

ceased accepting waste in May of2009 and is currently in the process of cl()sure. 

The most significant factor.according to the Regulations in evaluating need is the number 

of C&D landfills in a ten·mile radius around the proposed location. As noted above. the ten·mile 

planning radius for the Proposed Landfill includes portions of Laurens. Spartanburg. and 

Greenville Counties. According to the South Carolina Solid Waste Management Annual Report 

for Fiscal Year 2007, the permitted annual rate of disposal for the C&D landfills in Greenville. 

Laurens. and Spartanburg Counties is as follows: 

• 510.157 tons per year in Greenville County. 
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• 251.866 tons per year in Laurens County. and 
• 80.000 tons per year in Spartanburg County 

- for a total of 842,023 tons per year. Therefore, the proposed landfill meets the requisites of 

25A S.c. Code Regs. § 61-1 07.17{D)(3)(a). (b) and (c) (Stipp. 2008). 

EAGLE nevertheless contends that there are additional factors that reflect that the 

proposed location is not needed. See 25A S.c. Code Regs. § 61-107. I 7(D)(J)(d)(Supp. 2008). 

Specifically. EAGLE argues that this Court should consider the excess capacity in Greenville 

County; the fact that the ten-mile radius encompasses only a small portion of Greenville County; 

and the proximity of existing commercial I andtill s. 

The Greenville County C&D landfills in proximity to the proposed location are Twin 

Chimneys C&D Landfill (Twin Chimneys) and Republic Industries. Twin Chimneys is located 

approximately five miles from the Laurens County boundary line and Republic Industries is 

located approximately ten to twelve miles from the county line. The only pennitted C&D 

landfill in Spartanburg County is Wasp Nest Road C&D Landfill (Wasp Nest). However, the 

'estimated remaining life of Wasp Nest is only about 1.6 years. 

An important consideration in addressing the need for a landfiH is that the planning area 

established in the DON Regulation is a regional concept. Many of the C&D landfills in the 

three-county planning area forlhe Proposed Landfill accept waste from other counties. That 

factor however must also be considered in conjunction with the utilization of those landfills. The 

'waste generation and landfill capacity figures for fiscal Year 2005, 2006 and 2007 are 

summarized in the following charts: 

Existing Annual Percentage 
Fiscal Year Tons ofC& D Waste Utilization of 

2005 Generated Annually C & D Landfill 
Existing 

Capacity Capacity 
Laurens 
County 6.635 251,866 2.6% 
Greenville 
County .142,7b7 510.157 28.0% 
S~artanburg 71.424 80,000 89.3%' 
Total-3 
counties 220.826 842,023 26.2% 
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Fiscal Year 
2006 

Tons ofC& D Waste 
Generated Annually 

Existing Annual 
C & D landfill 

Capacity 

IPercentage 
Utilization of 

Existing 
Ca ,acity 

~----------r-------------~~-----------+--~ laurens 
Coun 9.479 251.866 3.8% 
Greenville 

510.157 163,450 32.0% 
----4 

85.8% 
----4 

68,662 80,000 

counties 241,591 842,023 28.7% 
----I 

Pei"Centage 
Fiscal Year Tons ofC& DWaste Existing Annual Utilization of 

2007 G ed II 
C & D Landfill E . . enerat Annua y lusting 

~ _______ 4-_____________ ~ ___ C_ap_a_c_i~ ___ ~ __ C~a~aci~ 
Laurens 
Coun 
Greenville 

counties 

16,860 251,866 

161.738 510,157 
72,161 80,000 

250,759 842,023 

CONCLUSIONS OF LAW 

7.8% 

31.7% 
---I 

90.2% 
---I 

29.8% __ -oJ 

Based upon the above Findings of Fact, I conclude the following as a matter oflaw: 

Jurisdiction and Standard of Proof 

The Administrative Law Court has jurisdiction over this contested case matter pursuant to 

S.C. Code Ann. § 1-23-600(A) (Supp. 2008) and S.C. Code Ann. §44-1-60(F)(2) (Supp. 2008). 

Petitioner. as the party cballenging the Department's approval for the Proposed Landfill. bears 

the burden of proof in this case. See Leventis v. S.C. Dept. of Health & Envtl. Control. 340 S.C. 

118. 132-33,530 S.E.2d 643. 651 (Ct. App. 2000) (holding that the burden of proof in 

administrative proceedings generally rests upon the party asserting the affirmative oran issue). 

The standard of proof in weighing the evidence and making a decision on the merits at a 

contested case hearing is a preponderance of the evidence. Nat"! Health Corp. v. S.C. Dept. of 

Health & Envtl. Control. 298 S.C. 373.380 S.E.2d 841 (Ct. App. 1989). This Court reviews the 

evidence presented de novo. Marlboro Park Hosp. y. S.c. Dept. of Health & Envtl. Control. 3'58 

S.C. 573.595 S.E.2d 851 (2004). 

Demonstration of Need 
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Permitting of solid waste management facilities. including C&D landtills, is governed by 

the South Carolina Solid Waste Policy and Management Act. S.c. Code Ann. ~§ 44-96-10 !;! 

~. (2002) (SoUd Waste Act), and the regulations promulgated pursuant to the Act. Section 44-

96-290(E) of the Solid Waste Act provides that no pennit "may be issued until a demonstration 

of need is approved by the department:' S.C. Code Ann. § 44-96-290(E) (2002). The Solid 

Waste Act does not specify procedures for DHEC to follow in making need determinations. 

Southeast Resource Recovery. Inc .. 358 S.C. 402, 408. 595 S.E.2d 468. 471 (2004). The Solid 

Waste Act however does require that the Department promulgate regulations for demonstrating 

need for solid waste management facilities. S.c. Code Ann. § 44-96-290{E) (2002). The 

regulation governing demonstration of need for a new facility is found at S.C. Code Regs. § 61· 

107.17 (DON Regulation). 25A S.C. Code Regs. § 61-107.17 (Supp. 2008).2 

The DON Regulation establishes the criteria for the demonstration of need for the 

construction of new Part IV (long-term) construction. demolition. and land-clearing debris 

land~lls. 2SA S.C. Code Regs. § 6J-107.17 (A)(J) (Supp. 2008).3 Regulation 107.17 specifies a 

ten~l1?-ile ·'planning area" for construction, demolition, and land clearing debris landfills. Part D •. 

of Regulation 61-107.17 specifies the drawing of a circle with a ten-mile radius, the counting of 

"commercial" solid waste landfills within the planning area. and the method of establishing an 

annual disposal rate. Specifically. Regulation 61-101.17(D)(3) provides that: "In determining if 

.there'is a need for a new or expansion of an existing solid waste disposal facility. the Department 
. . , 

will use the criteria outlined below: 

a. Where there are at least two (2) commercial disposal facilities under 
separate ownership within the planning area that meet the disposal needs 
for the area, e.g., that accept special waste and. if applicable, are capable 
of handling additional tonnage. no new disposal capacity will be 
allowed. Disposal facilities that accept only waste generated in the county 
or region in which the disposal facility is located will not be considered in 
determining need. 

2 The DON Regulation was amended effective June 26. 2009. This decision is thus based on the DON Regulation 
in effect at the time of the permitting decision published in the State Register 33 S.c. State Register (No.6. June 26. 
2009). 

3 Prior to the Department's decision on M RR's permit application. the Depanment promulgated new regulations 
governing the permitting and operation of landfills. ~ 25A S.C. Code Ann. Regs. § 61-107.19. Under the new 
Landfill Regulation. C&O landfills are permined as Class Two Landfills. However. the new Landfill Regulation 
expressly provides thaI a determination of need made prior to the effective date oflhe new Regulation "shall remain· 
applicable and become the agency's final determination." S.C. Code Ann. Regs, § 61·107.19 Part 1.0.l.b. 
Accordingly. the Department's demonstration of need approval as a Pan IV C&D landfill conforms to the 
requirements for a Class Two Landtill. 
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b. Each disposal facility in the planning area will be allowed lip to a 
maximum yearly disposal rate equal to the total amount of solid waste 
destined for disposal that is generated in the county or counties that fall, 
either all inclusive or a portion there of, within the planning area. Disposal 
rates for existing facilities shall not be reduced pursuant to this provision. 

c. In determining the amount of solid waste destined for disposal. the 
Department will use tigures in the current Solid Waste Annual Report for 
the proposed waste stream. e.g .• the generation rate for a Part IV 
construction. demolition debris and land-clearing debris landfill will be 
determined by adding the amounts of construction and demolition debris. 
and land<learing debris destined for disposal in permitted construction. 
demolition. and Hmd- clearing debris landtills in the counties that fall 
within the planning area .. 

d. The Department reserves the right to review additional factors in 
determining need on a case-by-case basis. 

(emphasis added). 

This Regulation thus excludes the permitting of more than two facilities under separate 

---~.--------------------------------------ownership within the planning area~ However. it does not mandate that a permit be granted if 

there -;;'e less than two facilities in the pJanning area and the applicant meets the.!:maining 

criteria of ReguJation 6J-IOI.l7 (D)(3)(a) through (c). Rather, pursuantto Regulation 61-107-17 
--~~~--__ ~ ____ ~ ____ ~~~ __ ~4 

(D)(3)(d) it is appropriate to consider any additional factors that reflect whether or not the 
~ --_.---_. __ . . ... , '. ------

facility is needed on a case-by<ase basis.4
. ., 

-Petitioner conceded that MRR's application conformed to the requirements of 

Subsections (D)(3)(a) through (c) of the Regulation. However. EAGLE contends the 

Department's approval for the Proposed Landfill was improper because additional factors should 

be considered pursuant to Subsection (D)(3)(d) of the DON Regulation. Other than the criteria· 

set forth in Regulation 61-107-17 (0)(3), no other definitions ofthe term "need" are provided in 

either the Act or the DHEC regulation. Accordingly, the Court should look to the "plain and 

ordinary" meaning of these terms. New York Times Co. v. Spartanburg Cty. School Dist. No.7, 

374 S.C. 307.649 S.E.2d 28 (2007). "Need" has been defined to mean: "a condition requiring 

supply or relief." Merriam-Webster's Online Dictionary. http://w\\o'W.merriam­

webster.com/dictionary. Applying that definition to this case, it is obvious that the General 

Assembly intended that a demonstration of "need" must involve proof that the circumstances - » 

4 Respondents' desire 10 have a brighl line test regarding these pennils is understandable and. in fact, reasonable. 
However. I simply do not find that the language of the Regulation establishes ,hat result. Nonetheless. I do 
recognize thai determining need in these cases involves many variables for which future legislative guidance would 
be helpful. 
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wi~ the region of the landfi.!.!. indicate additional landfill capacity is needed to meet the 

public·s demands. "' 

Laurens County Consideration 

According to the 2007 Solid Waste Management Annual Report. the amount of C&D 

waste generated in Laurens County for the fiscal years 2004 through 2007 is as follows: 6,635 

tons in 2005; 9,479 tons in 2006; and 16.860 tons in 2007. At the time of the Department's 

approval. the three pennitted C&D landfills in Laurens County had a total annual disposal rate of . 

251.866. EAGLE contends that this excess permitted capacity within Laurens County is an 

"additional factor" which required denial of the demonstration of need for the Proposed Landfill. 

This Court finds this argument unpersuasive and contrary to express provisions of the Solid 

Waste Act. -
Section 44-96-290(E) does not require the Department to assess the need for a new solid 

waste management facility or expansion ofan existing facility within the confines of the needs of 

a particular county. S.C. Code Ann. § 44-96-290(E} (2002). In enacting the Solid Waste Act. 

the General Assembly made the specific finding that "a coordinated statewide solid waste 

management program is needed to protect public health and safety, protect and preserve the 

quality of the environment. and conserve and recycle natural resources." S.c. Code Ann. § 44-

96-20(A)( 13) (2002). The DON Regulation carries out that directive to implement a statewide 

program by assessing the need for a commercial facility within defined planning areas, which. as 

in this case, may encompass multiple counties. In fact, according to fiscal year 2004/2005 

reporting to the Department. Curry Lake Landfill in Laurens County accepted C&D waste from 

seven other counties in South Carolina. Such evidence demonstrates that C&D landfills serve 

the disposal needs beyond the host countY and even the planning area defined by the DON 

Regulation. 

Additionally. the excess permitted disposal capacity within Laurens County does not 

.constitute an additional factor requiring denial of the demonstration of need request for the 

Proposed Landfill. Such disposal capacity is a result of an express provision of the DON " 

Regulation which sets forth the mechanism for determining the annual disposal rate for a:' 
proposed facility. Subsection (D)(3)(b) provides that "[e1ach disposal facility in the planning 

area will be allowed up to a maximum yearly disposal rate equal to the total amount of solid 

waste. destined for disposal that is generated in the county or counties that fall. either all 

inclusive or a portion there of. within the planning area." S.C. Code Ann. Regs. § 61-
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107.17(O)(3)(b) (Supp. 2008) (emphasis added). This provision of the DON Regulation 

provides that the co~bined maximum yearly disposal rate for all facilities within a county may 

exceed the waste disposal needs of the host county. When there is more than one facility in a 

ten-mile radius planning area, each is allowed a ma,<imum yearly disposal rate lip to the total 

amount of waste generated in the host county. Depending on the size of the county. there could 

be any number of facilities located within the couniy-each with a permitted maximum annual 

disposal rate equaJ to the total annual waste generated in the host county. Moreover, as is the 

case with the Proposed Landfill. the maximum yearly disposal rate for a proposed landfill will 

always exceed the amount of waste generated within the host county when the ten-mile radius 

planning area for a proposed facility touches on more than one county. Accordingly. the fact that 

the host county for a proposed facility already has sufficient or excess permitted disposal 

capacity to meet the needs of the host county is not an "additional factor." in and of itself. which l 

warrants denial of a demonstration of need for permitting of additional facilities. 

Regional Consideration 

Petitioner argues funher that the fact that the region already has more landfill capacity 

than either the county or the region needs is an additional factor warranting the denial of the 

permit. In fact. the:Respondents' agree that this matter should be reviewed taking into 

considemtion the multi county area or a regional view. In this case, the regional need for C&D 

disposal is increasing. Moreover. the remaining life of the Wasp Nest Landfill which has an 

annual disposal rate of 80,000 tons per year is basically finished. Recognizing that fact, after the 

annuaJ capacity of Span an burg is eliminated. the percentage utilization of existing capacity 

would be 32.9%. The regional capacity is thus declining. In that regard. one of the goaJs of ... 
siting more than one commerciallandfiU within the ten-mile planning area is to address the need 

for competition and encourage facilities to compete with each other in terms of price. 

~ 
. Nevertheless. the number of existing landfills in proximity to the site of the proposed 

RR landfill, and the utilization of those landfills. offsets the implications of the Wasp Nest 

c osing. The proposed MRR Highway 92 landfill is only about 4 miles from the existing 

24 t ,000 tons-per-year Curry Lake landfill. The 87,187 tons-per year Twin Chimneys landfill in 

Greenville County is about 5 miles outside Laurens County. or about II miles from the site of 

the proposed MRR landfill. Finally, Greenville County landfill also has the Republic Landfill 

which has an annual disposal capacity of 200.000 tons-per-ycar and is about 10-12 miles outside 

Laurens County or 14-16 miles from the site of the proposed MRR landfill. 
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More importantly, even considering the loss of the Wasp Nest landfill, the 

32.9% utilization of existing capacity simply does not reflect a nccd for another landfill in the . . 
area. In other words. the three county area is generating less than 300.000 tons ore & D waste - -per };ear. and even excluding the Wasp Nest landfill it has over 750.000 tons of existing annual C 

&p landfill capacity. Furthermore. once the annual tonnage of the proposed landfill is factored 
. . 

into the existing C & D landfill capacity, even considering the loss of the Wasp Nest landfill the 

use of existing capacity would only be 27.38%. Looking further into the future. after the 

remaining life of the Republic landfill is finished. the use of existing capacity woul~ still only be 

35.02%.j 

I therefore find that the proposed facility is not needed. 

ORDER 

IT IS THEREFORE ORDERED that the permit to construct the Proposed Landfill is 

DENIED. 

AND IT IS SO ORDERED. 

October 23, 2009 
Columbia, South Carolina 

CERnFICATE OF SERVIa: 
This Ia !O OIIfl1fy thallhe Ulldel'ligfllld hl8 this date 
5elV8d !his order I" the abcye aMMed ac!Ion upon 1111 . 
parties to tnla call. by dePoa~ing a copy hefllOf. 
In the United Statea mill. posIagll paid. or in Ihe Interagency 
Mail Service ~dresaed 10 ~ patty~lIS) OIlt1elr IltDmBy(8). 

:·~:1 ?[f~02 
. JudidaJ law Clerk 

~;f;4,'k~ . Ralp King Anderson III ..... ___ .... 
Chief Administrative Law Judge 

$ The remaining life of the Greenville County 200,000 tons-per-year Republic landfill is less than seven years. 
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STATE OF SOUTH CAROLINA 
ADMINISTRATIVE LAW COURT DIVISION 

Docket No. 08-ALJ-07-0425-CC 

Engaging and Guarding Laurens 
County Environment (EAGLE), 

Petitioner, 

v. 

South Carolina Department of 
Health and Environmental Control, 
and MRR Highway 92, LLC, 

Respondents. 
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) 
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) 
) 
) 
) 
) 
) 
) 

COPY' 

ADMINISTRATIVE HEAR~N1G 

Wednasday, May 27, 2009 
9.:55 a.m. - 11:07 a.m. 

The hearing befor·e the Honorable Ralph King 

Anderson, III was taken at the Edgar A. Brown 

Building, 1205 Pendleton Street, Suite 224, Columbia, 

South Carolina, on the 27 tb day of May, 2009 before 

Suzanne R. Bryant, Court Reporter and Notary public 

.in and for the State of South Carolina. 

CREEL COURT REPORTING, INC. 
1210 Richland Street / Columbia. SC 29201 
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EAGLE V. SCDHEC, El' AL 3 

THE COURT: All right. This is a hearing in the 

mat ter of I'm just going call. it EAGLE, 

Petitioner, versus South Carolina Department of 

Health and Environmental Control and MRR 

Highway 92, LLC, Resp.ondents. The docket 

number 08-ALJ-07-0425-CC. It '·s the hea::.ing. on 

the Motions" for Summary Judgement. So ... 

(Off the record discussion) 

THE COuaT: All right. Who's going to go first 

b~cause there's dueling summary judgements? 

MR. LAVENDER: There is. I don't know. I think we 

filed our motion f~rst. 

13 THE COURr: Okay. 

14 MR. LAVENDER: I don't know whether that matters to 

15 the Court or ... so 

16 THE couaT: We'll go one of the principles of FIFO. 

17 MR. LAVENDER: First in, first out. 

18 THE COURT: Right. 

19 MOTION BY MR. LAVENDER: 

20 

21 

22 

23 

24 

25 

. 
MR. LAVENDER: First in, first up. Thank you, Your 

Honor. And we're here presenting or arguing 

our Motion for Summary Judgement. Just to kind 

of set it up, when we filed our Motion for 

Summary Judgement, it was filed and the 

materials originally before you were on the 
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EAGLE V. SCDHEC, ET AL 4 

basis of the entire issues originally presented 

in the pre-hearing statements and the appeal. 

Subsequent to ·the various replies, the parties 

basically have ... the issues have pared down, 

the Petitioners have limited the issue of 

inquiry in their Summary Judge.ment Motion and 

thus to us in o.ur arguments on Summary 

Judgement to the i~sue of the D~partment's 

determination and the propriety of that 

determination on the demonstration of need 

question.· So all of the other issues are not 

I believe this ·1s a correct statement 

I hope it is because that's the way we 

predicated, ~s that we're down to the issue of 

the provisions of the . statute and the 

regulation and the Department's determination 

relative to need. 

THE COURT: So we're beyond n·ow the issue of '" 

19 HR. LAVENDER: Consistency and ... 

20 THE.COURT: And ... 

21 HR. LAVENDER: .,. all the cited issues. 

22 THE COURT: And how· about the ·issue of whether the 

23 regulation ... 

24 MR. LAVENDER: That's all 

25 THE COURT: Are you challenging the regulation ... 
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EAGLE V. SCOBEe, ET AL 5 

1 MR. LAVENDER: All of those I ... 

2 THE COORT: Y'all are not challenging that? 

3 

4 

5 

6 

7 

Mit . CHANDLER: We have argued it in our br iei, a 

question of the validity of the regulation. 

We've sort of got a two-pronged argument. We 

realize that that may not be properly before 

the Court ... 

8 . THE COURT: May not unper Drummond, yeah. 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HR. CHANDLER: Well, the background ... the backdrop 

of~hat is a hearing we had in front of another 

ALJ who seemed to indicate that maybe the Court 

did have jurisdiction and so, to be safe, we 

went ahead and briefed that . But we realize 

... we know what Drummond says. 

THE COORT: All right. I think r do, too.' Okay. 

All right. Just so I can be clear then, Mr. 

Lavender, when you make your argument, the way 

r was looking at this, after reading all of 

y'all's briefs, although I don't have them 

probably not rnernoriz.ed, but I am not as well 

. versed in the law as y'all having to put 

together briefs. But it appears to me that but 

for the provision in I think it's l07.17(d)" and 

it's the last one 

Mit. CHANDLER: Three, four 3 (d) 
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THE COURT: Yeah that provide for the ·case 

for case by cas.e consideration of additional 

factors, you would· win on your Summary 

Judgement Motion. So I guess I need you to 

approach . your Summary Judgement Motion from 

that aspect. I'm missing r mean, I think 

he would win, from what I can tell, but for 

that particular provision. 

MR. LAVENDER: I will spare you the preceding pages 

in my argument if what you're telling me is 

that you would like me to do that, and I'll go 

straight to that issue. 

THE COURT: Okay. 

MR. LAVENDER: Provided you.' re not going to hamper 

my other arguments if ... 

16 THE COURT: Well, I 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MR . LAVENDER: if he· brings up if those 

other issues are addre~sed. 

THE COURT: Mr. Chandler convinced me otherwise, 

I'll put you back on the bubbl~ on rebuttal. 

MR.. LAVENDER: Right, that's perfect. And it gets 

down to in th~t particular issue, the 

. Petitioner argues that the Department merely, 

and using their terms, applied the rote 

application of the formula in (3) (d) (3) I 
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EAGLE V. SCDBEC, ET AI. 7 

believe or in (d) (3) which consists of a 

number of provisions. At ' the outset, it leads 

by saying, and I'm going to quote from the lead 

in for (d) (3), "In determining if there is a 

need for a new or expansion of an existing 

solid waste disposa'l facility, the Department 

will use the criteria outlined below." "Use 

the criteria outlined below." We would argue, 

first of all, that (a), (b) I (e) and (d) are 

below, but that (a), (b) and (c) constitute 

criteria, they refer to in (a), no new disposal 

facility will be allowed, last line, the 

disposal facility as located will not be 

considered, will not be considered. The next 

one, will be allowed. The next sentence down 

below that, shall not be reduced. And in (c), 

several, places, will use the figures and will 

be determined by the Department. And to me, 

the Department will use those criteria where 

they are mandated to do that. We would then 

call your attention to the fourth subsection in 

that area there, and it says, simply, that the 

Department reserves the right to r,eview 

additional factors in determining need on a 

case by case basis. And, again, we think that 

CREEL COURT REPORTING, INC 
1230 Richland Street / Columbia, SC 29101 

(803) 251-3445/(800) 822·0896 

31 000032 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10· 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

EAGLE V. SCDBEC, ET AI. 8 

that falls woefully short of a mandate 

requiring, number one, reversal and, more 

importantly 

THE COURT: Wait a second. I agree with you, it's 

not a mandate, so and I would also agree 

with you that, you know, just looking at this 

provision, (a) , (b) and (c) are certain, 

they're not just rote. A consideration of 

those factors for criteria, as the reg says, 

that's not just rote, I mean, that's what the 

regulation calls for. But where I'm missing it 

is this is a de novo hearing and we're at 

summary judgement stage. And so if it's a de 

novo hearing, cannot Mr. Chandler argue, I 

mean, he's got his spin on it, but the bottom 

line, if you don't go just with the the 

phraseology that he uses that go with the 

regulation itself, is it not proper for him to 

argue, that, well, that there are some other 

factors I think should be considered· and in 

add it ion .t 0 ( a), ( b ) and ( c ) and t hat t his 

hearing should be open for him to present 

those? 

HR. LAVENDER: He inquired of Mr. .Coleman in Mr. 

Coleman's deposition ·and at the last page and 
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EAGLE V. SCDHEe, ET AL 9 

two of his deposition he asked the question, if 

they did use that and I'll have to I 

want to read it to you verbatim so that I don't 

misquote it, but the answer to that question 

and the question was, and I'm reading from 

page 59, beginning on line 18, "Okay. Despite 

those comments," refer:ring to comments received 

by the Department, ·what you're saying is that 

the Department stuck to the parts I mean, 

section (dl, items (1), (2) and (3), (a), (b) 

and (c), but you did not utilize the right to 

review additional factors that's provided in 

subsection (d) of that part?" Answer, "We did 

not review additional factors well, I 

should say we didn't use any additional factors 

in to make our decision in this case." So 

I don't believe the answer was that and I 

don't believe that, you know, any further 

factual inquiry is necessary. And then let me 

we've got dueling summary judgement 

motions. They believe ... they're arguing the 

same thing that there's not an issue, that it 

requires that inquiry. That's their argument 

in Summary Judgement, that it reqUires that 

inquiry and constitutes that rev·e rsible .er ror 
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EAGLE V. SCOBEe, ET AL 10 

because they failed to do something that was 

merely a reservation of rights. Our argument, 

then, would be what if the Department had 

decided that, well, there's only in section (a) 

TBE COURT: I don't agree that it requires an 

inquiry. It just the Department can look 

at the case and decide if it wants to make the 

inquiry. 

MR. LAVENDER: It could ... 

11 TBE COURT: But that 

12 - HR. LAVENDER: and apparently, it did and did 

13 

14 

15 

16 ': 

17 

18 

19 

20 

21 

22 

23 

24 

25 

not. 

THE COURT: And that very well may be the ultimate 

decision I would make in this case, but what 

I'm trying to decide, the Summary Judgement 

stage of the litigation, whether they have a 

right to make the argument that there are other 

factors out there that they think are of 

sufficient inquiry to look into. 

MR. LAVENDER: Well, Mr. Braswell's ,deposition, and 

I think both of us have extensively quoted from 

Mr. Braswell r s deposition, and he wa s present 

at the time that regulation and that provision 

was adopted and he descr'ibed tbe circumstances 
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EAGLE V. SCOBEC, ET AL 11 

1 under which that language was developed. And, 

2 as he described it, it was to allow the 

3 Depa·rtment, if it was necessary, to look at 

4 reasons that would cause them to make a 

5 decision in favor of need where the circle test 

6 might not work or where it might preclude it 

1 otherwise when a facility was not truly a 

8 commercial facility, was not accepting 

9 everybody's waste and there was no competition. 

10 THE COURT: I'm just not familiar ... 

11 MR. LAVENDER: My point on that, again 

12 'lHE COURT: with the Braswell's testimony 

13 exception to the statutory construction rule. 

14 MR. LAVENDER: Not the exception no, did not 

15 mean to suggest that. It was simply an inquiry 

16 made 

11 THE COURT: Yeah. 

18 

19 

20 

21 

22 

23 

24 

25 

MR. LAVENDER: by counsel during the deposition. 

Again, our argument on that reservation of 

rights is that, had the Department, had the 

Department mad~ a decision to deny th~ permit 

based on a review of addit~onal factors, simply 

that these tonnage ~apacities of really one 

commercial facility located in Laur.ens County 

and denied the permit, having done that, the 
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EAGLE V. SCDHEC, ET AL 12 

first three the first supsection (3) (al 

would have given us the right to have it 

reversed, we believe, because we met the 

mandatory criteria for determina tion of need. 

Having met the mandatory criteria for 

determining need, we don't believe that the 

reservation of rights gives rise to denying it 

on the basis of that type of review. 

THE COUItT: All right. Explain that to me. You're 

saying that under section (a) 

MR. LAVENDEIt: Section (a) says, "Where there are at 

least two commercial disposal facilities under 

separate ownership within the planning area," 

and· planning area in· this case is ten mile 

radius, "that meet the disposal needs of the 

area," and I'll skip over to, "no new disposal 

capacity will be allowed. The disposal 

facilities that accept only waste generated in 

the County will not be considered in 

determining need." And that was Clinton and 

Laurens, the other two faciiities the 

public facilities. And then finally it says, 

"Each disposal facility in the planning area 

will be allowed a maximum yearly disposal rate 

and shall not be reduced pursuit to the 
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1 existing one shall not be reduced." 

2 THE COURT: You still in (a)? 

3 MR. LAVENDER: I'm in (b), r went to (b) on that 

4 particular one. 

5 THE COURT: Okay. 

6 HR. LAVENDER: My argument is that we're entitled to 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17' 

18 

19 

20 

21 

22 

23 

24 

25 

a demonstration of need approval if we meet the 

first three criteria. They are mandatory under 

. the Department. They tell it multiple times 

that it will and shall do these things. And 

that the other has no real meaning, other than 

whether or not'it should give another approval 

if you don't meet those three criteria. It 

specifies how you do it, not how you not do it. 

And I believe we would be standing here today, 

if they had turned it down, arguing wi th you 

that we met the first ·three criteria and are 

entitled to a demonstration of need approval. 

THE COURT: All right. An argument I wasn't 

expecting. 

MR. LAVENDBR: Curve ball that my associate threw me 

this morning. I give her fair credit for it. 

Your Honor, with respect to Drummond, I think 

we've already addressed the law on that, so I 

will sit down on that issue. 
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EAGLE V. SCDBEC, ET AI. 14 

1 (Off the Record due to telephone ringing) 

2 TBE COORT: You were sitting down? 

3 MIL LAVENDER: I did, Your 'Honor. I left you with 

4 the premise that we believe we're entitled to 

5 it if we meet .,. 

6 TBE COURT: I understand. 

7 MR. LAVENDER: the first three crit~ria, 

8 notwithstanding the reservation of rights. And 

9 that as a consequence, the mere reservation of 

10 rights does not cause the Department's decision 

11 in favor of the demonstration of need approval 

12 to fail. 

13 THE COURT: Okay. Ms. Williams? 

14 MS. WILLIAMS: Your Honor, I don't have anything 

15 else to add. I concur with everything Mr. 

16 Lavender said. 

17 THE COORT: You do? Okay. All right. Everybody 

18 concurs. How about you, Mr. Chandler? 

19 MOT~ON BY MR. CHANDLER: 

20 

21 

22 

23 

24 

25 

MR. CHANDLER: I don't obviously. I'm sure you're 

not surprised. And I would say about your cell 

phone, it's always lonesome at the top, Your 

Honor. You know, we have briefed our arguments 

on the validity of this regulation as an 

alteration of the statute. And I understand 
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EAGLE V. SCDBEC, ET AL 15 

Drummond, as I indicated earlier, and the 

limits that it puts on the jurisdiction of this 

Court, but I still think that it is important 

to look back to the statute to determine the 

meaning of this "regulation. This regulation 

was promulgated pursuant to section 44-96-

290(f) of the solid ... actually (e), 290(e) of 

the Solid Waste Management Act. And what 

the operative phrase in that section of the act 

says that, "no permit to construct a new solid 

waste management facility or to expand an 

existing solid waste management facility may be 

issued until a demonstration of need is 

approved by the Department." Now, the word 

demonstration has a a fairly common 

meaning, and it means to demonstrate something, 

to show something, to establish something. 

Need has a fairly common definition as well, 

and, you know, the dictionary definition of 

need, "a situation or condition in which 

something is required." Now, the Department, 

in response to the second paragraph of section 

290(e) has promulgate~ regulations to implement 

this section. And so those regulations have to 

be seen in light of what that a~t says, a 
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demonstration of need. Now, in addition to all 

of the other language in this regulation, when 

we get down to section (d), the Department has 

said that it will use the following criteria, 

and it has four numbered criteria, (a), (b), 

(c) and (d). Taking the la~t argument that Mr. 

Lavender made first, if you stop after (a), (b) 

and (c), and if it would be an error to 

consider (d), then what he is doing is, he's 

saying that (d) doesn't mean anything and that 

the Court ought to read (d) out of this 

regulation. Now, I didn't bring any cases with 

me because I I'm a little surprised by this 

argument, but L know that there is a whole lot 

of cases out there that say that a court should 

interpret a regulation or a statute, or 

whatever, in such a way as to give effect to 

every single provision in it, if it is 

possible. NOw, the idea tha t you go through 

(a), (b) and (e), then if you meet that test, 

then if you go further and look at additional 

factors and negate the preliminary conclusion 

you came through after (a), (b) and (e), then 

you're negating subsection (d), you're just 

basically writing it out of the entire rule. 
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THE COORT: Well, how about his argument . that he 

says, and this is from what I understand it 

because this is anew today, but that (d) 

applies if you don't meet the mandatory 

requirements of (a) , (b) and (c) ? I mean, 

that's ... 
MR. CHANDLER: Well, he's reading he's readi ng 

subsection (a) in a way that the words don't 

support. What the words of section (al of part 

( 3) , says, "where there are at least two 

commercial disposal facilities under separate 

ownership within the planning area that meet 

the disposal needs if the area, e.g. that 

accepts special wastes, and, if applicable~ are 

capable of handling additional .tonnage, no new 

disposal capacity will be allowed. N That's 

fairly straightforward, if you've got at least 

two, you can't get any more. 

19 THE COURT: Okay. 

20 

21 

22 

23 

MR. CHANDLER: Now, what he's saying is that it also 

means the converse, that if there are less than 

two, then you've got to get one. 

THE COURT: I think he had to jump to (b) to get to 

24 converse, didn't he? 

25 HR. CHANDLER: Well, he talks about if it's going to 
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1 be allowed, that determines your annual 

2 disposal rate. 

3 THE COURT: Okay. 

4 

5 

6 

1 

B 

9 

10 

11 

12 

14 

15 

16 

17 

18 

19 

20 

MR. CHANDLER: But in order to determine whether 

it's going to be allowed, up there in the 

preamble in section three it says, "will use 

the criteriaouiiined below,· so you don't have 

to take these strictly in order, you've got to 

take all of them together. And so (a) is a way 

to eliminate an application for. a facility if 

there are already two or more within there, but 

neither (a) , nor (a) combined with (b) , 

actually leads to .a definite conclusion that if 

there's only one, then you get another 

facility. It just doesn't lead to that. The 

words are not there. Now, you get down to [d), 

"the Department reserves the right to review. 

additional factors in determining need on a 

case by case basis." NOw, in Mr. Coleman's 

deposition, he acknowledged 

21 THE COURT: Mr. Coleman is whaT 

22 

23 

24 

25 

MR. CHANDLER: Mr. Coleman is ... he was testifying 

as the 30 (b) (6) designated witness on behalf of 

Department of Health and Environmental Control. 

He is the head of the section that issues ... 

CREEL COURT REPORTING, INC 
1230 Richland Street 1 Columbia, SC 29201 

(803) 252-34451 (800) 811.0896 

42 000043 



EAGLE V. SCOBEC, E'r AI. 19 

1 THE COURT: Okay. 

2 

3 

5 

6 

7 

a 

9 

10 

11 

12 

13 

14 

15 

16 

MR. CHANDLER: permits for landfills. And he 

testified that, according to the Department's 

own figures, Laurens County generates less than 

17,000 tons of C and 0 waste on an annual 

basis. He testified that, according to DHEC's 

figures, Laurens county has an existing 

capaci ty to handle C and D waste of at least 

241,000 tons. They're generatingl7,OOO, 

they'v: got the capacity to handle 241,000 

tons. He said he didn't take that into account 

in his decision. What they did in issuing this 

permit, they 

THE COORT: So I can be clear because I want to be 

clear on your additional factors that you 

assert. 

17 MR. CHANDLER: Yes, sir. 

18 THE COORT: Tha t the first one t ha t you'r·e telling 

19 me is that Laurens County has an additional 

20 capacity that was not considered, is that 

21 right? 

22 HR. CHANDLER: Right. 

23 THE COORT:. Am I reading correctly? 

24 HR. CBANDLER:' That is correct. 

25 THE COURT: I just want to ma'ke sure it's in my 
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mind. 

MR. CHANDLER: And Mr. Coleman said that 

unequivocally. He said, we didn't consider the 

fact that they've got 220,000 tons more 

capacity than they need already. They're 

generat.ing' less than 20,000 tons they're 

generating actually less than 17,000 tons. 

They've got capacity, just at the Curry Lake 

Landfill, of at least 241,000 tons. 

THE COURT: Well, did he not consider that solely 

just on Laurens County, or was he saying that 

he was conside~ing tha~ I assume there's a 

regional plan in place here? 

MR. CHANDLZa: Laurens County has a separate plan of 

its own. 

TUE COURT: So there isn't '" this is not part of a 

regional plan? 

MR. CHANDLBR: ,It's not part of a regional plan. 

It's an individual county plan. 

20 THE COURT: How about the other two counties? 

21 MR. CHANDLER: Well, the other two counties involved 

22 

23 

24 

25 

in this are Spartanburg and Greenville. And he 

testified that, according to DHEC~ s figures, 

Greenville' County generates a little under 

162,000 tons a year of waste. It has existing 
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landfill capacity of 510,000 tons per year. So 

Greenville County has got, what is that, ne~rly 

three times as much capacity in its landfills 

as the amount of waste it is generating. The 

third county was Spartanburg. Spartanburg 

county is the last year that we have 

reports on these things, fiscal year 2007, 

Spartanburg County was generating 72,000 tons 

of C and D waste. Spartanburg County has 

landfill· capacity for 80,000 tons of C and 0 

waste. When you add all of these three 

counties toget·her, they are producing slightly 

more than 250,000 tons of waste and combined 

the three counties have an existing annual C 

and D capacity of something in excess of 

800,000 tons. 

THE COURT: And all these counties have a it's 

not regional, so it's their own plan or are any 

of them ... 

MR. CHANDLER: We.' don't have in the record what 

Spartanburg and Greenville have ... 

22 THE COURT: Okay. 

23 

24 

25 

MP.. CBANDLEP.: in terms of their plans. They 

just happen to be you know, using the 

formula, you'd put a dot on the map 
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1 THE COORT: Ten ten mile radius. 

2 MR. CHANDLER: you draw a circle and the circle 

happened to touch those counties. 

4 THE COORT: Okay. 

5 

6 

7 

-8 

9 

10 

11 

12 

13 

·14 

15 

16 

17. 

18 

19 

20 

21 

22 

23 

24 

25 

MR. CHANDLER: And so ... but the bottom line here. 

is that in what I would say is a common meaning 

of the word need, this landfill is not needed 

.·because these counties together, in 2007 before 

the real estate crash, before the market crash, 

while construction was booming like it never 

had in the history of this country, these 

counties were generating 250,U~O tons of waste, 

they had landfills that would handle 'over 

800,000 tons. Mr. Coleman testified that, no, 

I did not take ~hat into account. Now, we're 

here today on Summary Judgement. The .reply 

brief that was filed by MRR said, this matter 

is given to· the discretion of DHEC, they can· 

decide whether they want to consider additional 

factors or not. They imply' that they have 

unfettered discretion, that they have the 

discretion to be arbitrary, but that's not the 

law. We were a little pinched for time in 

getting our final· reply brief in, but we did 

cite at least the Converse Power case that 
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tal ks about you've got a basis, you've got to 

have a sound. basis for an exerc.ise of 

discretion, you've got to explain why you 

didn't exercise your discretion in a different 

manner. DHEC has not come forward with any 

reason at all. 

THE COUIlT: Are you depending on the flag as the 

definition of arbitrary? Is that what you're 

doing? r just want to make sure, or are you 

just going under discretion? 

MR. CHANDLER: Well, you know., r think that the 

terms arbitrary and discretion go hand in hand. 

r can exercise my discretion, but i£ I want it 

to. be reviewed by an appellate court, if I'm a 

judge, then' I've got to show why I exercised 

I can't just say J I'm going to do this and 

not give any reasons and not have any evidence 

in the record. I think all of the cases are 

clear on that. 

THE COURT: Well, there's cases on abuse of' 

discretion; that's where you're going. 

22 HIt. CHANDLEIl: Right. 

23 

24 

2S 

THE COURT: And if you go back, I think it was my 

fa ther, he cited that there are some I 

mean, most of the time the court cites where 
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1 abuse of discretion is failure to follow the 

2 law or either where the factual decision is not 

3 supported by the evidence, bu t there are two 

4 other factors_ And one of them is where you 

5 have discretion and fail to exercise it. 

6 MR. CHANDLER: Right. 

7 THE COORT: So if that ... actually, there's four of· 

8 them there's actually four criteria for 

9 abuse of discretion. Is that what you're going 

10 on, that they had the discretion but failed to 

11 exercise them? 

12 MIt '. CHANDLER: Yes, sir.. Certainly; the rule says 

13 .that they can consider additional.factors. We 

14 laid out in front of them; in the deposition, 

15 some additional factors that we think should 

16 have been considered. They said they didn't:' 

17 They have presented this Court~ they presented 

18 us, they presented not a single shred of reason 

19 why these additional factors should not be 

20 considered. And that subsection (d) expressly 

21 says that the reason ". 

22 (Off the Record due to fire alarm) 

23 THE COURT:· Keep on going. 

24 Mil. CHANDLER: Okay. Subsection (d) says, ~the 

25 Department reserves the right 
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addi tional factors," then it goes on to say, 

~in determining need on a case by case basis." 

Now, let's go back to the statute again. The 

statute says no permit can be issued until 

there's been a demonstration of need. When you 

look at what the regulation does, the 

regulation, except for (d}, takes away the 

demonstration part. You don't have to 

demonstrate anything, and it's the record in 

this case, the documents that were submitted 

with these motions, the compariy wrote a letter 

to DHEC and said, we want to build a landfill 

and this is the latitude and longitude we want 

to build it at, and we want as much capacity as 

you will give ,us. Less than a week later, DHEC 

wrote back and said, bingo, you got it. What 

did they demonstrate? They demonstrated where 

the landfill would be, and DHEC worked through 

t~is formula 

~BE COURT: Well, that's a demonstration. Well, you 

said they don't have to demonstra te anything. 

They've got to put a point ... a dot on the 

MR. CHANDLER: They've got to go out and find a dot 

on a map 

25 ~HE COURT: And do a ten mile radius and they've got 
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to meet the criteria of (a), (b) and (c). 

MIt. CHANDLER: Right. But the lead in to (a), (b) 

and (c) says, "will use the criteria outlined 

below," and it doesn't stop at (c). 

THE COORT: I know. 

MR. CHANDLER: It goes on to (d). And so, if you've 

got a right to consider additional factors, and 

we think you have an obligation to consider 

additional factors or, at a minimum, explain 

why any additional factors should not be taken 

into account. And when you look at the common 

definition of .need, 'what did the legiSlature 

have in mind? Did the legislature have in mind 

demonstration of need, something that a formula 

here works through? Now, we've also submitted 

ihe deposition of Art Braswell. We've actu~lly 

submitted to you two depositions from Art 

Braswell. r submitted one that we had taken in 

a case involving a landfill in York County and, 

because I anticipated that maybe I would get 

objections to that since it· was a deposition 

taken without MRR being there, I took it again. 

And in both of those depositions, Mr. Brazwell, 

who was at DHEC, was in Mr. Coleman's position 

at the time the regulations were wri tten, he 
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very candidly admitted that the ,regulation, 

using the formula, does not measure need. He 

said, it doesn't measure need at all. He said 

that 

COURT: Did he go that far? 

CHANDLER: Yes, sir. 

COURT: Doesn't measure need at all ? 

CHANDLER: Yes, sir. In fact, he said that the 

title, to the regulation is a misnomer. He 

let me find the he said this in the York 

deposition, and then in his second deposition 

I read it to him and asked him if he still held 

to that position, and he said yes, he did. And 

he said, "Because the way the regulation is 

currently written," and he was talking about 

the York landfill, "would not be used to 

determine need. We're only looking at 

commercial facilities and it's really a spacial 

it's really it's sort of a la a 

misnomer because the landfill regulation, the 

demonstration of need regulation, actually 

looks at the location of landfills, not 

actually what is needed in the county." I 

asked him if he still agreed with that, and he 

said, "I may have termed it a little 
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differently, but I agree to the fact that it 

only looks at spacial locating landfills and 

that the need is based on whether there is a 

need based on the number of landfills and the 

location. It doesn't look at tonages to 

determine whether. there is a need for the 

landfill. " Now, I asked him, why did you pick 

this thing about having to have two within the 

circle, and he said, "Well, we thought it'd be 

a good idea to promote competition." And I 

said, "Well, what is your statutory authority 

for using a regulation to· promote competition?" 

And he candidly said, "We don't have any." So 

here you've got a legislature that says you've 

got to have a demonstration of need, the person 

who wrote this regulation says it doesn't 

measure need. We've got a section in here that 

allows them to review it 

THE COUllT: It doesn't measure need according to 

tonnage? 

Mll. CHANDLER: Right. To review additional factors 

in determining need on a case by case basis_ 

They didn't do that. They don't say why they 

didn't do that. We've given you additional 

factors that, on a de novo hearing, we would 
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certainly ask you to take into account, and 

with no evidence to the contrary, they haven't 

come forward with any evidence at all, we 

believe that we're entitled to Summary 

Judgement based on the evidence that's in the 

record here today. T~ey haven't come forth 

with anything to ... 

THE COURT: NOw, you're on the other side of that 

coin, is the issue's not whether the '" you're 

making the argument just because they didn't 

consider it, you're entitled to Summary 

Judgemnet, but then this is a de novo hearing. 

I mean, now we get to decide you know, you 

get those factors cons idered here, and so I'm 

missing your point. 

16 MR. CHANDLER: . We:11, my point is they filed a Motion 

17 

18 

19 

20 

21 

22 

23 

24 

25 

for Summary Judgement, I filed a Cross-Motion 

for Summary Judgement. And in my Cross-Motion 

for Summary Judgement, I said, there is not 

need for this landfill, and I submitted 

evidence that shows that there is capacity of 

over BOO,OOO tons in these three counties that 

produce less than 250,000 tons, showing that in 

the commonsense of need, there is no need for 

this landfill. That evidence is before you.· 
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There is no contrary evidence. They have not 

come forward with any contrary evidence on the 

ques t ion of need. That's what gives me the 

basis to argue that we're entitled to Summary 

Judgement on that issue going beyond the quasi 

appellate function of this Court and getting 

into the de novo part. I think we're entitled 

to a ruling· for the Petitioners on both sides 

of that, as both an appellate ruling. and as a 

de novo ruling. 

11 TBE COURT: All right. Any response? 

12 ltgPLY BY MIt. LAVENDElt: 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MR. LAVENDER: Yes, sir, if I might. I think what 

we're hearing what you're hearing, Your 

Honor, again, is an argument that the circle 

test doesn't work, that the circle test doesn't 

measure need, which we believe goes back to the 

heart of the argument that the Petitioners 

challenge . the validity of the regulation in 

satisfying the statutory requirements. We 

believe that Drummond says that this is. the 

regulation that determines need, and that it's 

been the law of· the state on demonstration of 

need determination since 2000, approved by the 

legislature, as our state requires. 

CREEL COURT REPORTING, INC. 
1230 Richland Street / Columbia. SC 29201 

(803) 151·3445/(800) 822-0896 

54 

We never 

000055 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14' 

15 

16 

18 

19 

20 

21 

22 

23 

24 

25 

EAGLE V. SCDBEC, ET AL 31 

suggested by way of responding to the last 

argument that I made that the last criteria had 

no meaning at all, but under certain 

circumstances because of the mandatory language 

in the preceding sections. I think it is 

important, if I might, Your Honor, because of 

the arguments by the Petitioners, to describe 

a little bit about . the context of the 

regulation as it relates to this proposed solid 

waste management facility and the arguments 

about Spartanburg and Greenville and Laurens, 

et cetera. We're talking about a construction 

and demolition debris landfill, concrete, 

asphalt, et cetera, all that's defined in the 

regulation as a matter of law. We're talking 

about heavy waste transported short distances, 

the very nature of which led the Department, 

obviously, in the regulation, in the DON reg, 

to establish a ten mile radius for the planning 

area, as opposed to the 75 mile radius provided 

for for municipal solid wast'e. Lower density 

waste transported larger distances often 

through transfer stations to even greater 

distances. So the idea is that there are going 

to be a lot more C and D landfills in closer 
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proximity because they need to be close to the 

source of generation. They aren't hauled more 

than about ten miles in each direction because 

of the cost the construction and demolition 

debris contractors can't bear that. I mean, in 

terms of that's why there is a difference 

in the distinction. The bot torn line is to 

suggest that the fact that there is a landfill 

in Laurens that has the capacity, the disposal 

capacity ... basically, Your Honor, to clarify, 

capacity has a dual meaning in some of the 

arguments. The difference between air space, 

i.e. how big is the bathtub, versus the tonage 

rate, i.e. how hard is a faucet turned on. The 

tonage rate '" 

THE COURT: I mean, I understand your point, but I 

don't understand the concept. 

MIt. LAVENDER: Those are two different criteria 

looked at in here, more particularlly the need 

versus a demand. Demonstration of need is 

defined by law. Now, since 2000, and the 

Department was mandated· in the Ballinger case 

to promulgate this regulation. The Ballinger 

case a number of years ago was a permit 

decision made by the Department after the Solid 
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Waste Act and before a demonstration of need 

regulation was made. It essentially mandated 

resulted in mandating the Department to 

promulgate this regulation. 

THE COURT: I should have cited that against you in 

your other case. 

MR. LAVENDER: You neglected to do Ball inger. And 

as a consequence, this need regulation was 

developed. It stands on its face as valid. 

First of all, what you're hearing what we 

believe the Petitioners are still arguing is 

they just don', t 1 i ke the circle test becaus e 

they don't think it measures need. Maybe even 

Mr •. Braswell says as a misnomer, it doesn't 

necessarily measure need by the dictionary 

sense, but it is a method by which the 

Department, through the. rule making process,. 

decided was the best way to develop the 

demonstration qf need decision making by virtue 

of the circle test. And that that was the test 

that was going to be used or the· method that 

was going to be used to determine need for 

purposes of allowing new and expanded landfills 

to get permitted. It didn't say, we're going 

to we're going to decide need on the basis 
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1 of doing a survey and this, that and the other. 

2 It actually talks about the solid waste plan 

3 and the disposal volume based on those plans 

4 and how they calculate it. And it comes up 

5 with a formula to take the subjectivity out of 

6 it, tot a k e the sub j e c t i v we believe that 

7 (a) through (c) take the subjectivity out of 

8 that process. Yes, they do. But, again, the 

9 converse is if you ... if you do it in another 

10 fashion, you do and, by the way, to cite 

11 the authority about the competition, we believe 

12 that the provisions, the mandates and the 

13 findings in 44-96-240(a) (6) talk about 

14 THE COURT: Say that again so I can make sure 

15 MR. LAVENDER: I'm sorry. 44-96-240 (a) (6) • 

16 THE COURT: Okay. 

17 

18 

19 

20 

21 

22 

23 . 

24 

25 

MR. LAVENDER: The . lead in {a} is "The General 

Assembly finds that," and the (6) reads, "a 

regional approached to the establishment of 

solid waste management facilities should be 

it rongly encouraged in order to provide solid 

waste management services in the most efficient 

and cost-effective manner and to minimize any 

threat to human health and safety or to the 

environment." 
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THE COURT: Hence the need for 

MR. LAVENDER: Competition. 

THE COURT: competition. 

MR. LAVENDER: Hence the need hence the 

obligation to insure that there is competition. 

What the Petitioners suggest is, because there 

is one private facility there that has enough 

capaci ty for more than enough for any waste 

generated in Laurens County, that this 

shouldn't be permitted, that this shouldn't be 

permitted. 

THE COURT: That argument anyway is leading right 

back into Drummond is my problem with that 

argument anyway. 

MIt. LAVENDER: I understand. This 

THE COURT: He's presented it in one context, but 

there's two contexts to the issue there and I 

don't want to go back into the facial ability 

of th~ regulation. 

MR. LAVENDER: Right. My point in just giving that 

discussion, offering that discussion, is to 

note that, while Laurens County has a solid 

waste plan and while this facility is proposed 

to physically be located within Laurens County, 

it could be on the county line just as well as 
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it could be in the center of the of the 

geographic center of the county, the county 

boundaries bear no other purpose in terms of 

whether or not this facility should be allowed, 

other than another test, and that is the 

consistency test for whether or not it' 5, you 

know, it' 5 consistent with the host county's 

plan. But the county is not it's a 

regional facility. Every facility in the state 

is by nature a regional facility. It is not 

allowed to be. permitted so as to accept only 

out of or ,in county waste. They're not, 

permi t ted like that. The Liw doesn't we 

don't believe the law allows that to happen. 

Now, they may by choice do that, as these 

facilities do and I think the deposition 

testimony elicited from the Petitioner's 

counsel, evidences that there were two other 

~acilitie5 in the county, one owned by the City 

of Clinton, one owned by Laurens County, hoth 

very small. 

22 THE COURT: Therefore .:. you're getting at ... 

23 MR. LAVENDER: The competition. 

24 

25 

THE COURT: regional facilities, whether they 

are regional plans is' not an issue here? 
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1 that what you were ... 

2 MR. LAVENDER: Whether there is a regional plan or a 

3 county plan is not an iss ... we don't believe 

4 that's an issue. 

5 THE COURT: Okay. 

6 

1 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MR. LAVENDER: Most of the counties in the upstate 

have individual plans, but most of the counties 

all the counties, I mean, it's a matter of 

public record in the solid waste what 

facilities are located in what county. There 

are numerous C and D facilities throughout the 

state, obviously many more than the 18 MSW 

landfills that exist in the state today, many 

more. But by virtue of the small planning 

radius established by the department in the DON 

reg, which allows those circles to overlap as 

.long as two of them don't overlap at a given 

point for purposes of insuring and by the 

way, it calls it calls bearing your 

attention to the requirement, the one other 

phrase, precisely in the regulation, which has 

to also be given meaning, under separate 

ownership. In . (3) (a) it says, "where are there 

at least two facilities 

separate ownership." Competition. 
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looking for competition. There wasn't anything 

to suggest that there was any other reason to 

consider anything else in this. There's no 

other factual inquiry that we believe is 

necessary to look at this and say that the 

application of these three criteria, as 

outlined there, was sufficient for the 

Department to make a proper decision, according 

to the regulation in effect, invalid .with 

respect to the satisfaction of the 

demonstration of need .requirement. The 

demonstration .Qf need required of the 

applicant, according to this regulation, is set 

forth in the proceeding sentence ... section in 

(d)(l). It tells exactly what they have to 

submit. Does it meet the Petitioner's 

definition under Webster of demonstration? No. 

Does it meet the statutory definition, or 

should I saw the law, the legal requirements in 

the regulation? Absolutely, yes. And the 

legal requirements in this regulation set forth 

what a demonstration is for purposes of this 

regulation,. not the dictionary. 

THE COURT: All right. 

MR. LAVENDER: As a consequence, we're back to the 
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argument at the end, is it an abuse of 

discretion not to exercise it. We believe, in 

this case, there's absolutely no argument that 

can made that would that would cause that 

to require any further inquiry. In this case, 

the facts _ are pretty clear that they met the 

circle test and the only way there was going to 

be competition was to allow this facility as 

well. One of the other arguments was that to 

suggest that the Department has to always use 

other relevant factors. I mean, that's sort of 

the argument that is-being made now is that the 

Department ha-s to use the fourth criteria and 

consider all additional factors. I think that 

causes an inappropriate result as well, if you 

meet the criteria for the first three. That's 

it. Thank you, Your Honor. 

THE COURT: Do you want to- make any additional 

argument or further '.' 

20 MS. W~LL~AMS: Your Honor, can I speak on that? 

21 THE COURT: Oh, yeah. I'm sorry, M·s. Williams. 

22 REPLY BY MS. W~LL:r:AMS: 

23 

24 

25 

MS. W:rLL~AMS: No, that's all right. 

didn't speak the first time. 

THE COURT: Yeah. 
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MS. WILLIAMS: I just want to make a couple of 

comments .. I do concur with everything that Mr. 

Lavender has said. And what I'm going to say 

may be a reiteration of what he said, but Mr. 

Chandler is asserting that DHEC should have 

looked at capacity in terms of need or tonnage 

in terms of need. But the fact of the matter 

is that the regulation, it does determine need 

but not based on capacity or tonnage. It's 

based on, you know, what they have laid out 

here and what I'm sorry, in (d), and Mr. 

Chandler says that there has been no 

demonstration of rieed, but there has been a 

. demonstration of need. And what the facility 

needed to do was submit information as to the 

longitude and latitude coordinates, which they 

did, and also the proposed disposal rate for 

the facility, which they did. So, even though 

need was not determined in light of what he 

thinks need should be, which is we should have 

looked at capacity, but that's not what the 

regulation dictates. And·so he should not win 

his Motion for .Summary Judgement based on the 

fact that DHEC should have looked at need in 

terms of what Mr. Lavender has said' is the 
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defini t ion of ... the dict ionary definition of 

need because need is laid out in the regulation 

and this is all that was required of the 

facili ty to present to DHEC and that's what 

DHEC looked at. He also argues that ·because 

DHEC didn't look at additional factors, that, 

you know, that that right there gives him the 

right to win on Summary Judgement, but I think 

the keyword here is the Department reserves to 
'\ 

review additional factors. And the fact that 

we did not look at additional factors does not 

mean that we made an arbitrary decision. I 

mean, this (d) in the regulation, again, 

says, reserves the right, so that mean that we· 

have the right to look ~t additional factors or 

not look at additional factors. We chose not 

to, and there's nothing in the regulation that 

requires that would have required us to 

look at anything additional. So bas ically, I 

don't I haven't heard Mr. Chandler tell the 

court on what basis that he should win on 

Summary Judgement. I mean, the regulation 

clearly shows that. DHEC followed followed 

the regulation and looked at what it was 

supposed to look at in terms of issuing an 
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1 approval for demonstration of need. Thank you. 

2 THB COURT: Any response to new argument? 

3 REPLY BY MR. CHANDLER: 

4 

5 

6 

7 

B 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

MR. CHANDLER: Just a couple of things·. I mean, 

we're really back, Clnd to some extent I have •.... ". 

said this before, the between DHEC and 

facility management, they want to either negate 

section (d) altogether or say that it's an 

unreviewable exercise of discretion, that 

they've got absolute discretion that's not 

reviewable. I don't think either one of those 

is correct. Now, Mr. Lavender sort of made a 

big deal. about this ten mile radius thing. 

'rHE COURT: I thought it was beyond sort of. He 

made a big deal about the ten mile radius. 

MR. CHANDLER: Right. Well, we submitted with our 

final reply brief, a copy of document number 

319B. 

19 THE COURT: Your final reply brief? 

20 MR. CHANDLER: Yes. 

21 THE COURT: I don't know if I read that. 

22 MR. CHANDLER: Huh? 

23 THE COURT: I don't know if.I read that. I'll find 

24 it later. 

25 MR. CHANDLER: All right. 
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1 THE COU~T: Anyway, I saw 

2 MR. CHANDLER: But we we were in last week I 

3 didn't get, what was it, the first of the week 

4 last week, their reply brief. I supplied one 

5 that I emailed to the parties I think on 

6 Thursday or Friday ... Friday. 

7 THE COt1~T: Okay. 

8 MR~ CHANDLE~: And it went in the mail. 

9 THE COt1~T: Hop~fully' it will still be in the mail? 

10 

11 

12 

13 

14 

15 

16 

17 

18 

MR. CHANDLER: Hopefully it will be in the mail. I 

can give you a copy of it before we leave here 

today. 

THE COURT: Or r could read it when it comes in. I 

assume you're covering the points here anyway. 

MR. CHANDLER: Basically, we've submitted a copy of 

document number 3198. What this is is a 

proposed and really more than a proposed 

amendment to 61-107.17. 

19 THE COURT: Okay. 

20 

21 

22 

23 

24 

25 

MIl. CHANDLER: In August of 2008 the DHEC Board gave 

an approval to an amendment of this regulation. 

Today, May 27, 2009, that regulation times out 

on the 180 day review at the General Assembly. 

The only thing left to do on that is a formal 

publication in the State Register, which is 
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expected to occur in the June edition of the 

State Register. The amendment changed the ten 

mile radius to a 20 mile radius. When you 

expand the radius to 20 miles, there's way more 

than one landfill within this circle. There's 

more than two landfills within the circle. I 

think there's more than three. We've submitted 

a copy of a map. that has been produced by DHEC 

that was printed off of' DHEC's website that 

shows the resulting 20 mile circles for all 

landfills, including this one at issue here in 

this proceeding, and when you look at that map 

THE COURT: Stop me ;.. is. it proper for me to 

consider that regulation in the context of this 

cas,e? 

MR. CHANDLER: I think it is, Your Honor. 

18 THE COURT: And why would that be? 

19 

20 

21 

22 

23 

24 

25 

MR. CHANDLER: Well, we're talking about a future 

activity, a permit for a future activity. As 

the law changes during the appeal, I think that 

the Court should apply the new law. Now, the 

only thing left for it to become new law is the 

formal publication in the State Register. What 

it also does is that it indicates that DHEC, 
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the very agency that comes in here saying that 

we determined that this 10 mile radius is 

appropriate, the DHEC Board, last August and as 

demonstrated by this document, has said, 

actually a 20 mile radius is appropriate. And 

so ... and it continues to have the same basic 

kind of thing. but it changes the radius of the 

circle, it changes the calculation of the 

annual tonnage, if there are less than two 

landfills within this circle. The map that 

we've submitted by it even aside from the 

regulation, you know, it's ideal, we've got to 

spread the landfills out because people can't 

drive more than ten miles. Well, when you see 

this map, you'll see that the proposed MRR 

Highway 92 Landfill is very close to the Curry 

Lake Landfill, which has a capacity of 161,000 

tons. So it's not like we're putting this 

landf ill in an area that's not being served. 

It's right beside a landfill that's serving the 

entire area. Their ten mile circles virtually 

overlap, I mean, they do overlap. I mean, 

they're almost the same circle. And so we 

still get back to the fact that the only thing 

that we have here is that Respondents in this 
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case as you to go through (a), (b) and (c) of 

this subpart of this regulation, ignore (d), 

don't require them to explain, whatsoever, why 

they didn't consider addit ional factors, offer 

no evidence to rebut at all the evidence we 

have presented that we think is compeiling 

evidence of additional factors that should be 

taken into account. Now, let me back up a 

little bit more too. When you read the 

you've probably read the deposition of Kent 

Coleman. The need determination is made by, as 

the documents show, a letter that gets sent 

into DHEC and within a couple of days, they 

write back and say, we've plotted the circle. 

You' ore okay on need. At that point, there 

hasn't been an public notice issued, there 

hadn't been a public hearing. Nobody's had an 

opportunity to do that. In this case, as Mr. 

Coleman te~tified in his dep~sition, when they 

went through the need and consistency and 

technical review, they put the perrni t out on 

public notice. They received a lot of public 

comments. They had a public hearing. The 

public comments were the effect that we don't 

need this landfill. We've got a massive 
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landfill, a landfill that handles eight times 

the amount of waste we generate in this county. 

We don't need this landfill. Despi te all of 

thosepubl,ic comments, despite their own 

figures and their own solid waste report 

showing that Curry Lake Landfill provides eight 

times the capacity that Laurens County needs, 

that the :).andfills in Laurens, Greenville and 

Spartanburg Counties provides more than three 

times the amount of landfill capacity that's 

needed in those three counties c'ombined, DHEC 

said, we're not going to look at that, and made 

no explanation of why not. That's an arbitrary 

decision. 

15 ~BE COURT: I know he's raised something new. 

16 REPLY BY MR. LAVENDER: 

17 

18 

19 

20 

HR. LAVENDER: I will I think the argument kind 

of went beyond what we had before, but I would 

at least like to address document whatever 

whatever ... 

21 ~BE COURT: Give him the 

22 

23 

24 

25 

MR. LAVENDBR: 3198, document number 3198, currently 

pending in the Gen~ral Assembly for legislative 

review, yet to take effect. Clearly, we object 

to the relevance or any legal application of 
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that document. More importantly, we call Your 

Honor's attention to the provisions of the 

statute governing the Agency's decision, that 

the Final Agency Decision on this was made with 

the DHEC Board declined a final review 

conference. And while this might very well be 

a de novo inquiry, it is a de novo inquiry of 

the Final Agency Decision tha t was made last 

year. 

THE COURT: I don't intend to put Mr. Chandler 

that could bite both ways. They could change 

the law in the future, and if the law goes that 

way, you'd be sitting here with somebody having 

changed the law and opened it up ... opened it 

up wider and you'd be ... in another case. 

MR. CHANDLER: I've actually had that happen, Your 

17 Honor. And 

18 THE COURT: That happened before me because I think 

19 

20 

21 

22 

23 

24 

the law should be that which at the time of the 

Final ,the application and 'the Final 

Decision. I mean, there may be some debate in 

my mind on the whether it's application or 

Final Decision, which one which one becomes 

the defining law. But in this case, we're 

25 beyond both, so I do will say that if there 
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is ambiguity in the statute, a subsequent 

amendment to a statute, although the Court has 

gone two ways on that. They've said that the 

subsequent amendment can clarify the meaning of 

the statute or set forth a departure from the 

statute, so ~epending on the statute. You 

have an argument on that, but as far as a whole 

d"ifferent standard, I'm not going to" go down 

that path. All right. 

MIL CHANDLER.: Your Honor, if I could just request 

one thing on that. I've got a couple of cases 

that r don't think I have with me, but I would 

like permission to submit to the Court. One is 

a case called Zifron Ver~us United States. 

It's a 1943 United States Supreme Court 

decision. The other is a case called In Re: 

Solomon. It's a 2007 case from the Appellate 

Division in the State of New York. Both of 

which say that if the law changes during an 

appeal of a permit, the Court ought to apply 

the new law. And I would 1 i lee to a t least 

submit those for your consideration. 

THE COUR.T: Okay. One is US Supreme Court and one 

from New York? 

25 MR. CHANDLER: Right, yes, sir. 
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THE COURT: I'd like to see what they've got to say. 

And I don't know if you all want to respond to 

that. 

MS. W:rL~IAMS: I didn't want to respond to that. 

MR. LAVENDER: I do want to respond to that, Your 

Honor:, and we've been presented those' cases in 

arguments by Mr. Chandler in another matter, as 

well, and we clearly have a different reading 

of those cases. Moreover, they are fairly 

explicit in referring to changes that occurred 

durin'g the agency deliberations on the 

proceedings and not the judicial executive 

judicial branch consideration of an appeal. 

And, again, I call your .attention back the 

Final Agency Decision which was made last July 

or August, and that's the snapshot that we 

think ·i·s when that occurs and we're not talking 

about a moving target when it gets over here. 

19 THE COURTi Okay. 

20 MR. LAVENDER: And I don't believe those cases are 

21 compelling at all. 

22 THE COURT:. Well, I'll hear your argument on that 

23 later on, if you wish to present one, that is. 

24 Ms. Williams? 

25 REPLY BY MS. WILLIAMS: 
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MS. WILLIAMS: Yes, Your Honor. I just wanted to 

say that Mr. Chandler has stated that DHEC and 

MRR doesn't want you to look at the criteria 

(a) through (d), and I just wanted to say that 

I believe that Mr. Lavender's argument, .he can 

correct me if I'm wrong, is that not that 

DHEC didn't look at (d) and not that DHEC (sic) 

isn't a relevant criteria, but that no criteria 

has been created with (d) because we didn't 

look at additional factors. I f we had looked 

at additional factors and that would have 

created sO.me other criteria, but there's no 

other criteria created in (d) 'because we did 

not look at additional factors. 

THE COURT: Well, you take if I go with that 

argument, under that theory, I don't consider 

(d) unless DHEC considered (d), and, therefore, 

DHEC can trump any de novo review by just not 

reviewing the additional factors. 

KS . WILLl:AMS : Well, I mean no, I don't 

well, I don't think that's our position, but I 

think our position is that 

THE COURT: Well, I'm just stating it to the logic 

MS. WILLIAMS: I think that the key, as I said 
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before, is that DHEC reserved the right to look 

at additional factors and we did not. 

3 THE COURT: Well, that goes to your appeal. 

4 MS. WILLIAMS: And so that criteria was utilized, if 

5 you want us to look at it as criteria. 

6 THE COURT: . Here's. where I'm viewing this at this 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

point in time. I am going to consider the 

additional cases, but 1'm going to give you 

you've already sent a reply brief. If you want 

to present any additional cases, as far as 

that's concerned, I would like them to me 

wi thin the two days. And then I'll give Mr. 

Lavender and Ms. Williams five days to respond 

to that. Is that enough? 

MR. CHANDLER: Yes, sir. We're going to be in trial 

tomorrow. If I could send them by email to 

your office on Friday, I will certa'inly do 

that. If I can get my computer' back up and 

running, I'll do it tonight. 

THE COURT: Okay. Five days enough for you all? 

21 HR. LAVENDER: Yes, Your Honor. 

22 

23 

24 

25 

THE 'COURT: All right. The way I view this at this. 

point in time, I'In ·going to finalize it later 

on, but I'm just tell ing you the way I see it 

anticipate a proposed order 
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Chandler, I'm going to have to deny your 

Summary Judgement request because you present 

the abuse of discretion argument, but still to 

win on that argument you would have to 

establish that there's no genuine issue of 

material fact as to whether or not under the 

additional facts that you have presented that 

they should be denied the permit. And I just 

think there's certainly a genuine issue of 

material fact under this case of consideration 

of those issues. Because even if you appeal 

under the abuse of discretion argument, I'd 

still the purpose of this hearing is the 

determine all the factors in a de novo type 

approach. I thin k you can really win at this 

with a de novo hearing,. can't always win but 

you'd have an argument on the genuine issue. 

On the under the genuine issue factor is 

what a de novo and you're only considering that 

which the Department considered. As far as the 

Summary Judgement request by MRR and the 

Department, at this point in time ... I'm going 

to read it some more, but at this to me, I· ; 

go back to where I started the hearing, and 

that is it just appears to me that (d) allows 
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Mr. Chandler to argue that additional if he 

can present additional factors, and I've got to 

look at that, whether that which he argues is 

an additional factor. But if he presents 

addi tional factors for consideration, then if 

there if those factors that are presented 

raise a reasonable question as to whether the 

permit should be granted, and I'd have to go 

with a case that I'm thinking of it 

analyzed the criteria for. determining whether 

... I can't remember whether ... I think it was 

default judgement, it was something like that, 

and it analyzed the review to be made in 

determining whether or not a judgement should 

be granted under those circumstances and it 

addressed both the issue of law standard and 

the factual standard. And, in that light, is 

where I'm coming from in saying that I just 

don't believe that you .have raised or 

established a right to Summary Judgement at 

th~s point in time. 1 am going to consider the 

Hartley angle. I'm just going to have to read 

it close to determine that. So with that said, 

that's where I'm coming from. 

I'm going to deny both of you. 
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to read what you all submit to me in addition, 

and then I'm probably going to request you to 

make a proposed order, although one side may be 

giving me a proposed order deny Ing ,the other 

side. Mr. Chandler, you look'like your seat is 

getting uncomfortable. Do you want to say 

something? 

MR. CHANDLER: Well, I was just asking Ms. 

Armstrong, one of the things you said you were 

going to consider what I heard is the Hartley 

angle, and I just didn't know what that was. 

THE COURT; The Joan Hartley angle that (a), (b) and 

(c) are .. _ once you've reached that crl teria, 

it's mandatory and you don't get to (d). You 

made the argument, I've heard your arguments, 

I just want to read over it to be sure on that. 

I think at this point in time it from a 

lawyer angle, I think it's an excellent, 

interesting argument, but I' don't think it's 

going to carry with me. So with that' said, 

thank you all very much. 

22 MR. LAVENDER; Thank you, Your Honor. 

23 MR. CHANDLER: Thank you, Your Honor. 

24 MS. WILLIAMS: Thank you, Your Honor. 

25 (There be~nq nothing further, the hearing conc1uded 
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EAGLE VS. SC DBEC ET AL. 4 

THE COURT: All right. This is a hearing in the 

matter of I'm just going to use the 

acronym EAGLE, Petitioner, versus South 

Carolina Department of Health and Environmental 

Control, and MRR Highway 92,' LLC. 

humber is 08-ALJ-07-0425-CC. 

The docket 

All right. I've already had a summary judgment 

motion hearing, which I'm on the verge of 

issuing the final written orders, but r think 

I'm going to have to wait until lunchtime to 

make it. But I set forth on the record what. my 

ruling was and it hasn't changed. 

So with that said, are there any additional 

motions or stipulations the parties wish to 

make before we proceed? 

MR • CHANDLER: Nothing from the Petitioner, Your 

Honor. 

18 MS. WILLIAMS: Nothing from DHEC, Your Honor. 

19 KIt. LAVENDER: Your Honor, we do -- we would like to 

20 make a motion to dismiss the appeal --

21 THE COURT: Okay. 

22 

23 

24 

25 

MR. LAVENDER: based on the lack of jurisdiction 

of this body. This appeal has now been 

narrowed down following preceding and 

following summary judgment to the issue of the 

CREEL COURT REPORTING, INC 
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EAGLE VS. SC DBEC ET AL. 5 

appropriateness of the demonstration-of-need 

determination made by the Department, at least 

in conjunction with the permit. Our motion to 

dismiss is predicated upon the letter written 

da ted March the 3rd, whi ch wa s at tached to, I 

think, all of the summary judgment motions. 

That letter was dated March 3rd of 2006 and it 

was addressed to MRR and stated; "Among other 

things, it was the approval of the 

demonstration-of-need determination pursuant to 

the regulation, a number of .things associated 

with it, not the least of which is' that this 

approval may be terminated by the Department if 

one or more of the following occurred," yada, 

yada. We, don't believe any of those occurred. 

Our position is, that order at the time --

17 THE COURT: That "order"? 

18 MR. LAVENDER: Excuse me, that letter --

19 THE COURT: Okay. 

20 

21 

22 

23 

24 

25 

MR. LAVENDER.: That determination approval at the· 

time the decision was made by the Department 

was not appealed; neither was request for 

review sought by anybody to, at that time, the 

Administrative Law Court or the Board of Health 

and Environmental Control I believe preceding 
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EAGLE VS. SC DHEC ET AL. 6 

the changes to the APA would have gone in March 

of '06 to the Administrative Law Court then to 

the Board and Circuit Court, et cetera. 

At the time, the applicable rules of the 

Administrative Law Court were 30 days from 

actual or constructive notice or not more than 

90 days from the decision. 

We believe that at that time, that decision 

becam~ final and unappealable and at this 

point, this Court lacks jurisdiction to 

consider 
.' 

anything relating that to 

demonstration-of-need determination. 

THE COURt': All right. So there'S a letter issued. 

Was there a follow-up decision after that or 

was it ... 

MR. LAVENDER: No, no follow-up decision other than 

relating to the application for a permit, which 

was subsequently submitted to the Department. 

The statute says that the Department can't 

issue - a permit unless a demonstration of need 

is approved. We contend that March 3rd, 2006, 

a demonstration of need was approved and became 

final once the period within which a request 

for review could have or should have been made 

and was not made either within the actual or 

CREEL COURT REPOR11NG.INC. 
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. EAGLE VS. SC DSEC ET AL. 7 

1 noticed period of 30 days or the reposed period 

2 of 90 days from the date of the decision. 

3 And as a consequence, if this letter -- if this 

4 determination could have been terminated, in 

5 fact, could have been appealed if it was 

6 denied, then we contend that it was final and 

7 unappealable by virtue of its having been 

8 issued once the appeal period is expired. 

9 THE COURT: Was there notice given? 

10 MR. LAVENDER: There was, to my knowledge, no notice 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

given; however, there is information in the 

record and even in the Petitioner's exhibits 

that the Petitioners were aware of this project 

wi thin 60 days of that decision having been 

made, having attended meetings and met with the 

Department within the 90-day period of that 

decision. 

At the time, theie was no notice required. The 

regs have since changed. We acknowledge that 

the regs have since changed. 

THE COURT: I understand. I was just thinking 

through this. There's nothing in the record 

right now, though, . that supports your 

contention that they received notice,'is there? 

KIl. LAVENDER: Other than the letter to which we 
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EAGLE VS. SC DBEC ET AI.. 8 

1 refer and we will demonstrate that 

2 THE COURT: No, no. The second letter --

3 MR. LAVENDER: Absent having not filed a written 

4 motion providing you information, we will 

5 supplement this motion with documentation today 

6 that will evidence that they were that 

7 Petitioners were aware of the decision, aware 

8 of the plans for the project within the repose 

9 period. 

10 THE COURT: Okay. 

11 

12 

13 

14 

15 

16 

17 

18 

19 

MS. WILLIAMS: I don't have any comment, Your Honor. 

TBE COURT: Can you tell me your position about 

whether your decision was final? 

MS. WILLIAMS: Oh, I'm sorry. Well, DHEC's position 

is that they could have appealed the DON 

approval at the time that it was issued. I 

think at the time that it was issued, the rule 

was that you had 30 days to appeal it to the 

30 days to appeal it to the ALC, I believe. 

20 THE COURT: Oh-huh (affirmatively responds). 

21 

22 

23 

24 

25 

MS. WILLIAMS: However, we don't believe that -- we 

believe that they can still appeal it now 

because of the new regulation that went into 

effect on May 23rd, 2008, that says that any 

determination that was made prior to the 

CREEL COURT REPORTING, INC. 
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effectiveness of the regulation remains 

applicable subject to the public notice and 

also the application process. 

4 THE COURT: Well, where I can understand that, then, 

5 

6 

7 

8 

9 

all right, under the rules, if you're required 

to appeal within 30 days of notice, then how 

can another regulation back-door you back into 

procedural jurisdiction for this Court to hear 

it, is what I'm missing it. 

10 MS. WILLIAMS: Well, I believe --

11 THE COURT: Maybe I need to read all this. 

12 

13 

14 

15 

16 

MS~ WILLIAMS: I believe one reason that it can in 

. this particular situation is because at the 

time that the DON was issued, the regulation 

did not have notice; in other words, we did-not 

do public notice for the DON approval. 

17 THE COURT: Okay. 

18 

19 

20 

21 

22 

MS. WILLIAMS: But we do now under the new 

regulation and the new regulation, you know, 

says that any determination made prior to the 

regulation remains applicable and subj ect to 
\ 

the public notice and application process. 

23 THE COURT: Any determination --

24 MS. WILLIAMS: Any determination 

25 THE COURT: Okay. 
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EAGLE VS. SC DlIEC ET AI.. 10 

1 MS. WILLIAMS: under I think it's 

2 (D) (1) la) which we have four determinations 

3 now under the DON the new DON regulation. 

4 One of those determinations is the DON, the 

5 demonstration of need. 

6 ~BE COURT: Yeah. 

7 

B 

9 

10 

11 

12 

13 

14 

IS 

16 

11 

18 

MS. WILL7AMS: And so, anyway, the determination 

that was made prior to May 23rd, 2008 -- this 

determination was made, I th"ink, March 5th, 

2006 -- it remained applicable because we had 

not issued a landf ill permit at the time the 

new regulations went into effect. 

So that decision, that approval, remained 

applicable subj ect to the public notice and 

application process. So the DON approval that 

was made in 2006 actually went on public notice 

at the time that we issued the draft permit for 

the landfill. 

19 TBE COURT: Okay. 

20 

21 

22 

23 

24 

25 

MS. WILLIAMS: So DHEC' s position is that they can 

still appeal it. 

~BE COURT: All right. Mr. Chandler, here's my 

frustration with this. If you look at the law 

concerning interlocutory appeals 

Ms. Williams has made a good argument, but"the 
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EAGLE VS. SC DUC ET J\L. 11 

problem I have with that argument is, the law 

sets forth that if you have the right to 

appeal, even on an interlocutory matter, and 

you fail to exercise that right, that 

you and I think I'm correct on this. You 

correct me if I'm wrong on the law, but that if 

you fail to exercise that right, you lose the 

right to appeal. 

So on one hand she's saying you had the right 

to appeal in the end, but she said you also had 

the right to appeal at a c~rtain point. If you 

did have that'right, then you're bound by that 

appellate process. If you didn't have that 

right which I assume that's what you're 

going to argue and tell me wrong that I'm wrong 

on the law -- and I wouldn't be offended if you 

did, but that's my understanding. 

So proceed. r throw all that out to hear your 

argument. 

MIt. CHANDLER: Your Honor, first of all, I find 

Ms. Williams' argument very, very interesting. 

22 THB COURT: Well, she's an interesting lady. 

23 

24 

25 

" ... " 

MR. CHANDLER: And r' m caught a little blind-sided 

here today, because this is the first I've 

gotten notice of this motion. If r had learned 
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EAGLE VS. SC DDC ET AI.. 12 

of this motion --

'rHE COUR'r: Well, I'm not going to rule on it right' 

now, anyway, because I ~on't have evidence 

to -- any evidence to support his argument. I 

just want to -- r' m getting background, to be 

honest. 

MR. CHANDLER: I understand. If I had had notice as 

early as five 0' clock yesterday afternoon, I 

could have brought into court today at least 

three documents filed by Ms. Williams in other 

landfill cases in which she has argued, 

successfully" that a demonstration-of-need 

approval is not appealable at the time that it 

is issued. And, in fact, she. argued that as 

recently as five weeks ago in this court in 

front of Judge McLeod and only Monday, two days 

ago, Judge McLeod s ig,ned an order drafted by 

Ms. Williams that tossed out Marlboro County. 

Marlboro County appealed a demonstration of 

need that was issued in 2007. They appealed a 

consistency determination for a landfill that 

was issued in early 2008, both before the May 

2008 regulations came into effect. 

And in response to both of those appeals, the 

Department of Health and Environmental Control 
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filed a motion to dismiss. 

THE COURT: Well, here's my problem about that 

contention, is if, indeed, and I presume that 

you'll correct me if I I m wrong on all that, 

which I presume Ms. Williams is going to have 

a different argument. 

7 MS. WILLIAMS: Yes. 

8 TBE COURT: But if I presume that she's bound by 

9 judicial estoppel, she ain't the one that made 

10 the motion. 

11 MS. WILLIAMS: That's right. 

12 THE COORT: So, Mr. Lavender, you'd have to show 

13 where he's bound by judicial estoppel. 

14 So, with all that said, I understand your 

15 frustration, so let's get to the '" 

16 MR. CHANDLER: Okay. Let's look at this from a due 

17 process standpoint. The Department of Health 

18 and Environmental Control has to have due 

19 process in making their decisions. 

20 TBE COORT: Uh-huh (affirmatively responds). 

21 

22 

23 

24 

25 

MR. CHANDLER: There was no public notice given in 

2006. In February, when B.P. Barber on behalf 

of MRR wrote a letter to DHEC and said, "We 

want a demonstration-of-need approval; this is 

our latitude and this is our longitude," there 
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EAGLE VS. SC DSEe ET AL. 14 

was no public notice given. 

On March the 3rd of 2006, or whatever day in 

early March it was· that DHEC wrote back and 

said, "Okay, you got it; you're approved." 

The earliest time that Mr. Lavender could 

possibly have that indicates that anybody had 

notice of that decision would have been more 

than 30 days later. 

If we would have filed 30 days later or 40 days 

later or 60 days later, Mr. Lavender would have 

argued that it was untimely. 

DHEC has consistently taken the position in 

every other case that's been up here is that 

these preliminary rulings are preliminary. 

They're not final until they go out on public 

note. 

In this case, the public notice was issued in 

February of 2008. The public notice indicated 

that all of the issues surrounding this 

landf~ll were on the table. The~e was a public 

hearing held on March the 13th, 2008, in which 

all of these issues were on the table. 

When there was a final decision issued in July 

of 200B, Department wrote up a rationale that 

addressed the question of need, that addressed 
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1 the question of consistency, and it was at that 

2 point that those decisions became final and 

3, appealable. 

4 THE COURT: Okay. 

5 MR. CHANDLER: And they were not final and 

6 appealable until then. And there's no question 

7 but that EAGLE filed a request for review by 

8 the DHEC board within 15 days of that final 

9 decision. 

10 THE COURT: Well, I've heard enough to know that I 

11 need to -- I don't want to make an off-the-cuff 

12 ruling on this. 

13 You can respond to that. 

14 MR. LAVENDER: I would at least like to respond to 

15 the comments made by counsels, plural. 

16 THE COURT: Okay. 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MR. LAVENDER: First of all, I apologize the Court 

for the timing of this motion; however, it only 

came to our attention at five o'clock yesterday 

afternoon that the ruling in the case involving 

Marlboro. 

We consulted briefly with counsel for the 

Department only to learn that they would not 

join in this motion, so we spent the evening 

determining the propriety of making the motion 
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and concluded late in the evening last night 

that we had no alternative but to make this 

motion, in spite of the timing of it. 

I would at least like to respond to the notion 

about i ts appealability. And, first of all, 

there was no notice required, given. The 

distinctions that existed in this Court's rules 

at that period of time, again, were 30 days 

from actual or constructive notice. 

Unfortunately, I was the brunt of a decision 

appealing my client's permit two years after --

prior to that rule being made, two years after 

the permit decision was made, but within 30 

days of when they learned of it. And my 

client's permit at that time was extracted from 

him in a agricultural case in Dillon County. 

I remember it very well. 

Subsequently, the rule 

19 THE COURT: Was I the judge in that case? 

20 HR. LAVENDER: No, sir, you were not. 

21 

22 

23 

24 

25 

THE COURT: I guess that's good. 

HR. LAVENDER: But your predecessor in title was in 

that case. 

Nonetheless, Your Honor, we argued that there 

are not notice requirements for every decision 
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EAGLE VS. SC DHEC ET AL. 17 

that the Department makes. There are hundreds 

of decisions that the Department makes that are 

appealable and for which no not ice is given. 

Septic tank permits are the most glaring 

example. 

But, nonetheless, we would argue that this 

demonstration-of-need determination and 

approval from March the 3rd of '06 did not 

contain any language that suggested that it was 

.preliminary, as compared to the consistency 

determination, that was identified as a 

preliminary consistency determination. 

Moreover, we would suggest that the statutory 

provisions relating to demonstration-of-need 

approval and consistency determinations with 

respect to solid waste plans and local zoning 

and· land use, et cetera, are precedent to 

issuing the permit, but not an integral part of 

the permit, and that they stand separate on 

their own; hence, at least with respect to 

demonstration of need, there's a separate, 

free-standing regulation. 

I will concede that today and as of March 23rd 

of 'DB when the comprehensive landfi 11 

regulation was adopted, there was. language in 
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EAGLE VS. SC DSEC ET AI.. 18 

there that described notice requirements that 

the Department was going to employ for several 

preliminary determinations and changed the 

playing field with respect to that. 

Again, we would argue that those were not the 

rules in place at the time that the March 3rd, 

2006 letter was written to our clients and for 

which the demonstration-of-need approval 

decision was made.' And, again, the 30 days 

from actual or constructive notice, but the 

repose period, not more than 90 days from the 

date of the decision, was, we believe, the 

applicable period --

THE COUR'l: I think it was 90, unless substantial 

cause 

16 MR. LAVENDER: Unless substantial cause. 

17 THE COURT: Yeah. 

18 

19 

20 

21 

22 

HR. LAVENDER; I don't believe that and I 

understand that we're making the motion 

THE COURT: Well, if you establish notice, it would 

be difficult to establish substantial cause. 

I recognize that. 

23 MR. LAVENDER: Right. Actual notice. 

24 

2S 

THE COURT: Well, what I've got to understand is 

I mean, I've got come to a resolution on, is 
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whether this letter constitutes a final 

decision. Because, I can tell you, I think 

it's our in our rules, they reference 

letters as somethin~ for which -- when it sets 

forth at least on in the appellate arena, 

that the basis of the basis of the final 

decision, they do reference letters and other 

similar type documents as being potential final 

rulings. But it concerns me that there's a 

letter and then a subsequent permit involving 

the same matter and that the permit goes 

through the notice process. 

HR. LAVENDER: Well, again, I simply make the -- for 

purposes of this motion, I make the distinction 

that that letter is simply a condition 

precedent to issuing the permit and 

THE COURT: But the letter -- but once they issue 

that letter, they cannot- change their decision 

in that letter? 

1m. LAVENDER: We believe that if it became final 

and unappealable that we would be arguing 

against that change, the change in the 

conditions of that letter, and we'd be 

appealing that. 

25 THE COURT: Okay. 
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MR. LAVENDER: We'd certainly be appealing that. If 

the demonstration of need had been denied, for 

example, we'd be appealing that. And then that 

would imply -- to us, if it had been appealed, 

we would argue that it was appealable if it's 

denied, then it's definitely appeal~ble if it's 

issued and not appealed, then it has become a 

final decision of the agen~y. 

9 TOE COURT: Okay. 

10 MS. WILLIAMS: Your Honor --

11 THE COURT: A little bit more, but go ahead. 

12 KS. WILLIAMS: Oh. I just wanted tq correct some of 

13 the statements that Mr. Chandler made regarding 

14 my argument to Judge McLeod five weeks ago. 

15 THE COURT: Well, you can briefly do that. 

16 MS. WILLIAMS: Excuse me? 

17 THE COORT: You can briefly do that. 

18 

19 

20 

21 

22 

23 

24 

25 

MS. WILLIAMS: All right. I just wanted to say that 

DHEC's position initially in that particular 

case 1r'as that we felt -- the DON approval was 

appealed, initially. That was the first thing 

that was appealed in that case. And DHEC took 

the position that it was appealable at the 

time, that it was ripe for litigation, it was 

ripe for a contes ted case. But once the new 
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regulations became effective, we filed a motion 

arguing that it wasn't right anymore for 

litigation, because it had to go through the 

public notice and application process. 

So DHEC has not always taken the position that 

the' DON was not appealable. That is not 

correct. So I just wanted to correct 

Mr. Chandler. 

THE COURT: Well, I'll address this down the road. 

But I just can't see, if the decision is 

final and these are all "if's" if the 

decision is final and if you have the right to 

appeal that final decision at the time, I don't 

see' how a subs.equent' regulation can revive a 

procedural jurisdiction requirement that 

existed in a previous instance. 

To rephrase that, if there was a requirement to 

appeal within 30 days and you failed to 

'exercise that right, then any subsequent 

regulation would not be retroactive under the 

law, unless the. I mean, it says 

procedural -- the law says that a retrospective 

application is applicable in 

matters. I recognize that, but 

statutory construction rules do 
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believe that it can revive a case that was 

already procedurally not valid. 

Under that theory, I mean, we can go back and 

look at cases a long, long time ago. I mean, 

where does that theory go? 

You know, I do say that I'm not making a ruling 

right now on this. This is certainly something 

that I definitely need to think about. 

Mr. Chandler, one more last fight, but I rm 

like I said, I'm reserv~ng my ruling, so -- or 

I'm not going to make a ruling now, so 

MR. CHANDLER: Well, very briefly. In addition to 

the Marlboro County case that was in front of 

Judge McLeod 

15 THE COURT: Which I haven't read yet, either. 

16 

17 

IB 

19 

20 

21 

22 

23 

24 

25 

MR . CHANDLER:· I would like some time to submit 

to the Court the position taken by the DHEC 

staff in front of the DHEC board just in the 

last couple of weeks. 

There was a letter issued by the staff of the 

Department of Health and Environmental Control 

to Williamsburg county approving a 

demonstration of need for a landfill for 

400,000 tons per year. . Within· 15 days, I 

represented two groups that asked the board to 
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hear that case. The staff's response to that 

was that my appeal was premature. 

THE COURT: I'm going to allow you to make argument 

on that. My struggle, again, on that 

particular argument is, as I have told the 

Department and I think they as a matter of 

fact, it may have been Marlboro -- it was one 

in the Court of Appeals. They adopted my 

interpretation that the staff is not entitled 

to deference, so it's the board that is 

entitled to deference. If the board has not 

made a ruling in this regard, the staff may 

potentially be judicially estopped from making 

the argument, but they're not making the 

motion. So I still got to rule on the motion. 

KR. CHANDLER: Well, I think that tells me what I 

need to do about the board's refusal to give us 

a hearing in that case, Your Honor. 

19 THE COURT: Well, the board didn't take a position. 

20 

21 

22 

23 

24 

25 

All right. With that said, the motion is made. 

I'll certainly take it under advisement. 

Anything else? 

Y' all are throwing some interesting curves at 

me in this case. 

Anything else? Opening statements, if you 
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think you need to make them. 

MR. CHANDLER: Your Honor, I don't really feel the 

need to make an opening statement. You know, 

we in effect made them at the summary judgment 

hearing. If you would like an opening 

statement 

THE COURT: And I've been working on the summary 

judgment motion, so does anybody else 

believe they need to make an opening? Because 

I think I understand the facts of the case. 

MR. LAVENDER: Your Honor, so long as I think we 

all I think the record is pretty clear. 

Just, hopefully, at least this hearing is 

limited to the issue of the need question 

and --

'lHE COURT: The need question and I think we're down 

to section 

18 MR. LAVENDER: Four. 

19 'lHB COURT: D? 

20 HR. LAVENDER: (D) (4). 

21 THE COURT: (D-) (4) ? 

22 MR. LAVENDER: Right. 

23 THE COURT: Yeah. 

24 MR. LAVENDER: That was our understanding. 

2S THE COURT: That's my understanding. 
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MS. WILLIAMS: Your Honor, I waive my opening 

statement. 

THE COURT: Okay. All right. Proceed ahead, 

Mr. Chandler. 

MR. CHANDLER: Your Honor, the Petitioners would 

call --

THE COURi': Oh, I'm sorry, let me tell y'all one 

more thing. I think I'm going to have to break 

around 11:30 and then if we could just take an 

early lunch-. I'm sorry about that" the 

schedule aspect of it, but -- so I want to take 

a long lunch at like, let's say, 11:30 to 1:00. 

And is there can we go late tonight or is 

this going to be difficult to get in within two 

days? If y' all think it' 5 going to be fairly 

simple, I won't go late. 

MR. CHANDLER: I'm hoping we can get it in in one 

day, Your Honor. 

19 THE COURT: Oh, wow. 

20 MR. LAVENDER: I'm with you. 

21 THE COURT: Okay. 

22 

23 

24 

25 

MR. LAVENDER: We would certainly be willing to go 

late and finish in one day, if that works for 

counsel. We had spoken to Mr. Chandler 

earlier, too, and r think we had sort of ~otten 
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1 some idea from both of them -- from each of 

2 them. 

3 THE COURT: Would y' all want me to see if I can 

4 change the 11: 30 matter and. just do· a short 

5 lunch hour? 

6 MR. CHANDLER: If we break from 11:30 to 1:00 and 

7 corne back, you know,· I think we can still do 

8 it ._-

9 THB COURT: Okay. 

10 MR. CHANDLER: unt i1 five or six 0' clock thi s 

11 afternoon. 

12 THE COURT: Proceed ahead, then. 

13 MR. CHANDLER: All right. Your Honor, the 

14 Petitioner would call Scott Holland to the 

15 stand. 

16 And, Your Honor, as he's corning up, I have put 

17 together a set of premarked exhibits that the 

18 Petitioner has got in here. There's one loose 

19 page in there that I realized last night 

20 looking through this that got left out. It's 

21 right here and I put it in in place. I believe 

22 in all the other copies and in· the original, 

23 that page is in there. 

24 THE COURT: Okay. 

25 SCOTT HOLLAND, having been duly sworn, testifies and 
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1 examines as follows: 

2 MR. SCOTT - DIRECT EXAMINATION BY MR. CHANDLER: 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q: 

A; 

Q; 

A: 

Q: 

A; 

Q: 

A: 

A: 

Q; 

A: 

Q: 

A: 

Q: 

A: 

Would you please give us your name? 

My full name is Larry Scott Holland. 

Okay. And you're generally known as "Scott"? 

That's correct. 

Okay. Mr. Holland, where do you live? 

I live in the City of Laurens. 

Buckhead Drive. 

It's 103 

And how long have you lived in Laurens? 

I've lived in Laurens essentially all my life, 

except for seven years of college a'nd another 

position. 

Okay. And by whom are you employed? 

Laurens County. 

And what's your position with the County? 

I'm the director of public works. 

And how long have you been in this position? 

It'll be 20 years in September. 

Okay. Now, as the director of public works, 

what types of responsibilities do you have? 

We've got three divisions. We're over the 

solid waste management for the county; and 

we're over the maintenance and construction of 

buildings; we're over the maintenance and 
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construction of the county maintained roadway. 

Q: Okay. Now, are you in charge of the County's 

dealings with solid waste? 

A: Yes, sir. 

Q: Okay. Now, does the County have a landfill 

that handles construction and demolition 

debris? 

A: We have a facility that ceased taking .the waste 

this May, May of 2009, but we have had one in 

the past and it's in the process of being 

closed down. 

Q: And how long did that landfill operate before 

it closed out or began closing out in May? 

A: It operated initially as an MSW landfill 

beginning about 1973, and then the last 

approximately ten to 12 years, . it was 

downgraded to a C&D landfill. 

Q: Okay. As a C&D landfill, how much tonnage waS 

it allowed to receive each year under its 

permit? 

A: I haven't looked back at the permit. It was in 

the --

THE COURT: Wait a second. Can you tell me, it was 

downgraded to a C&D when? 

THE WITN~SS: I believe that was around 1997_ 
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1 not sure of the exact date, but in that 

2 neighborhood. 

3 THE COURT: Okay. Go ahead, Mr. Chandler. 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q: 

A: 

Q: 

A: 

Q: 

A: 

Q: 

A: 

Q: 

Okay. And I think the question pending was, 

when it was operating, what was the capacity 

that it was licensed for to receive each year~ 

I didn't look tha·t exact number up and it was 

probably in the seven thousand, eight thousand 

tons per year range. It was a low volume 

~acili ty. 

Okay. Now, in the last couple of years ·of the 

operation at that landfill, how much C&D 

waste -- you understand if I use the term "C&D" 

Eor construction and demolition waste? 

Yes, sir. 

How much did it receive over the last, say, two 

or three years? 

I think the last report I can recall was around 

3500 tons. Probably two year:s ago, it was 

about 3500 tons and then it's been going down 

as we were phasing out. 

Probably the most we've ever received was in 

the 5000-ton-a-year range. 

And do you still receive any kind of waste at 
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Q: 

A: 

Q: 

A: 

Q: 

A: 

Q: 

A: 

Q: 

A: 
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this facility? 

We still receive brush and natural type waste 

that can be ground and turned into a mulch. We 

also have received -- not for disposal, but we 

operate a recycling site there. 

Okay. So basically yard waste and other kinds 

of things 

Right. 

-- you recycle at that site? 

Tree limbs, brush, that sort of thing. 

Okay. Are there any other C&D landfills in 

Laurens County? 

There are two that I'm aware of. City of 

Clinton, I believe, has an operating permit. 

And also Curry Lake landfill is a privately 

owned C&D landfill. 

Okay. 

City 

And the landfill that's owned by the 

of Clinton, that's a fairly small 

landfill, isn't it? 

As far, as I know, yes. It's a fairly small 

site. 

Okay. What about ~he Curry Lake landfill, what 

kind of size does it have? 

You know, I don't know that specifically. I 

think it's around it's between a 50 and 
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100-acre site. I think it started out as a 

50-acre site. They may have expanded. I'm not 

positive about that. 

Okay. Do you have any idea of how much waste 

it's allowed to receive in any given year? 

I don't know that specific number. It may be 

as much as a six figure per ton year, but it's 

between 50,000 and 100,000, I would guesstimate 

-that they're permitted for. 

Okay. Now, does Laurens County receive regular 

reports on the amount of waste that's actually 

taken to the Curry Lake landfill? 

We do. They pay a host fee and that host fee 

is - based on the number of tons that they 

receive, so they have to send in those reports 

with their payment. 

Okay. Now -- and that host fee is sort of a 

tax on each ton that's taken to the landfill? 

That's correct. I guess you coul.d call it an 

"impact fee." 

Okay. And so the reports show how much tonnage 

they've received and then they calculate the 

fee that they have to pay based on that? 

That's correct. 

I want to hand you a packet of documents that 
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have been marked as Petitioner's Exhibit Number 

Twenty-six. Do you recognize these documents? 

A: Yes, sir. You have requested this information 

of the County and my staff prepared these 

documents, copies of their monthly reports, 

2006 through 2009, a summary of those reports. 

MR. LAVENDER: Your Honor, we would object to the 

relevance of this document of these 

documents and, in partic,Ular, if merely the 

relevancy of them: as to the single issue at 

hand is allowed, that any of the information 

beyond the date of the final agency decisi6n is 

completely irrelevant 

14 THE COURT: Well--

15 

16 

17 

18 

19 

20 

21 

MR. LAVENDBR: which was sometime in July of '08. 

THE COORT: I'll tell you what. I'll wait just a 

little while longer and I'll take -- remember 

what you just said, because he hasn't offered 

it yet. 

Unless you just want to go ahead and offer it 

and it would make this more succinct, but ... 

22 MR. LAVENDER: I apologize. 

23 THE COURT: He's just identifying it at this point 

24 

25 

in time. 

You want to offer it or not? 
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MR. CHANDLER: Let me ask just one more question 

Q: 

A: 

Q: 

A: 

Q: 

A: 

before I offer it. And I do intend to offer 

it. 

Mr. Holland, the first page in that batch of 

documents, there's sort of a table there? 

Yes, sir. 

What does that table represent? 

It's a summary of the tons received at Curry 

Lake landfill for the year 2006 through March 

of 2009 and it's a monthly list the amount 

of tons received each month and then the totals 

for each year. 

Okay. And then the documents that are attached 

to that after that show the amount that was 

received in the months that are not on that 

table, April, May and June of 2006? 

That's correct. 

Mil. CHANDLER: Your Honor, I would offer this 

document, Petitioner's Exhibit Number 

Twenty-six, into evidence. 

THB COURT: All right. Given the fact -- it is my 

understanding now that it deals with waste that 

was deposited in the landfill after the date 

that the permit was issued. 

relevant? 
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1 MR. CHANDLER: What we're here -- we're here today 

2 not in just an appellate review of what DHEC 

3 did, but for this Court to make an independent 

4 determination of whether or not there's a need 

5 for this landfill. 

6 And so I think we're entitled to introduce 

1 evidence that has accrued either before or 

8 after the date this permit was issued. It's 

9 not just appellate review. It's not just 

10 looking at the DHEC record. 

11 This Court routinely receives evidence of 

12 things that mayor may not have been part of 

13 the Oepartment.'s record at the time the permit 

14 was the permit decision was made. 

15 ~BE COOR~: All right. Ms. Williams? 

16 

11 

18 

19 

20 

21 

22 

23 

24 

25 

MS. WILLI:AMS: Yes, Your Honor, I object also. 

Anything that was -- any figures that are on 

this page after the date that the landfill 

permit was issued wouldn't be relevant because 

DHEC wouldn't have had the opportunity to 

review that information. 

So I don't understand how that would be 

relevant to determining need if we didn't have 

that information to see, if we didn't know 

about it. I don't see how it's irrelevant. 
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object also. 

THE COORT: All right. I'm going to allow it in 

subject to a determination later that it's not 

relevant. I want to do a little research on 

that, so it's temporarily admitted. 

MR. CHANDLER: All right, sir. Your Honor, just to 

follow up on that, briefly. This report does 

show, I believe, tonnage figures for the years 

2006 and 2001. The permit decision on appeal 

here was made in July of 2008, and so I don't 

think, even under the arguments they've made --

12 THE COORT: Oh, okay. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MR. CHANDLER: that the tonnage that comes in 

at came in at least through June of 2008 

could not have been available to the 

Department. 

THE COURT: All right. Hr. Lavender. what's your 

response to that? 

MR. LAVENDER: Again, and I think I made that 

distinction when I pointed out that at least to 

the point beyond that -- and we stand firmly by 

our position that we don't believe that even a 

de novo hearing extends through the date of 

today with respect to after-created eVidence 

from the time the -- you know, to the extent 
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that there's evidence offered that was in. 

existence or evidence of fact or interpretation 

of conditions that were in existence might very 

well be fair ga~e up until the point the 

Depar.tment made its determination. But 

certainly with respect to the information 

beyond June 30th, because I think this includes 

the calendar month of July --

THE COORT: Where I can follow your argument, are 

you arguing that based on your previous motion 

to dismiss, the letter determination as to 

need, that that is the date set and that even 

if I go beyond that date and I looked at the 

permit, still I should stop at the permit? 

MR. LAVENDER: Well, we argue with respect to our 

motion to dismiss that the Court lacks 

jurisdiction to make this inquiry_ 

18 THE COURT: Yeah. 

19 MR. LAVENDER: So we reserve our objections to any 

20 of these 

21 THE COORT: I understand that. 

22 MR. LAVENDER: -- proceedings in that respect. 

23 THE COORT: I understand your argument on this. 

MR. LAVENDER: All right. With respect to and I 24 

25 guess sort of this objection is going to come 
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out, at least at this point, to the extent, as 

the Court has indicated, we're focused entirely 

on an inquiry with respect to the language 

which states, indeed, the Department reserves 

the right to review additional factors in 

determining need on a case-by-case basis, and 

assuming that this Court retains jurisdiction 

of that inquiry, through the course of this 

permit appeal, as opposed to accepting the 

finality of that demonstration of need, then we 

still contend -- first~ our objection is, the 

relevance of all of this information, not just 

the post June 30 information, but all of this 

information into the inquiry remaining before 

us and that is, the reservation, of rights and 

its applicability and the subsequent decision 

of whether the Department's decision should be 

reversed based on the record relating to this 

evidence. 

20 THE COURT: Okay_ 

21 MR. LAVENDER: I know 'that was not very succinct, 

22 but we still contend --

23 THB COURT: I agree with you on that. 

24 

25 

MR . LAVENDER: that this reservation of rights 

was not mandatory, hence, was not reversible. 
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1 THE COURT: Go ahead. 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

MS. WILLIAMS: Your Honor, I think that -- first of 

all, r'd like to say that I made the same 

distinction that Mr. Lavender made when I made 

my objection. I was objecting primarily to 

anything that was after the issuance of the 

landfill permit, which was July 18, 2008. 

But I think beyond that, I think Mr. Chandler 

needs to show, since the issue is whether DHEC 

should have reviewed additional factors, is 

whether this information is additional factors. 

I mean, I pon't know that it is. We have this 

information, we've reviewed it, ·we 

THE COORT: I tell you what., 1'11 sustain that 

objection. I'm moving out of my "taking under 

advisement" I mean, you need to lay a 

foundation as to the relevancy in that regard, 

Mr. Chandler --

19 MS. WILLIAMS: Thank you, Your Honor. 

20 

21 

22 

23 

24 

25 

THE COURT: rather than just offering it. Unless 

you've got an argument to clarify it? 

MR. CHANDLER: Well, Your Honor, I hadn't even 

thought of that idea. I mean, it seems to me 

that if what we' re looking at is the. question 

of whether or not there's need for this 
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landfill 

Now, I mean, we've been waiting to see which 

order you were going to sign on the motion for 

summary judgment. I'm at a disadvantage here 

today because I didn't know until this morning 

that I was being limited to Section 0 of 

Regulation 61-101.17(0) (3). 

THE COUB.T: Four. 

MR. CHANDLER: I'v~ been told that. I still haven't 

seen an order on that. 

THE COURT: (O) (4) • And, you know, that's 

interesting, Mr. Chandler, because when I got 

your proposed order -- is it three? 

MR. LAVENDER: (3) (d). Sorry. 

THE COURT: Oh. I wondered why you didn't put that 

in there because I thought, as I remember -- I 

thought pretty clearly, I made my rUling on the 

record, but maybe I didn't. I'11 have to go 

back and look at the record. But I thought 

that I clarified on the record how I wanted you 

to draft the proposed order and it was in that 

regard. 

MR. CHANDLER: Well, I mean, the order denying my 

motion for summary judgment was drafted by my 

opponents. 
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1 THE COURT: I'm talking about the one concerning 

2 your order denying their summary judgment 

3 motion. You didn't reference that in there, so 

4 I agree with you, that wasn't in there. 

5 I don't have the reg in front of me. I 

6 thought -- y'all are saying (D) (3)? 

7 MR. LAVENDER: (3) (d), Your Honor. 

8 THE COURT: (3) (d)? That's right. Okay. Because D 

9 would be four. 

10 MR. LAVENDER: I thin"k it' scapi tal D, 3, little D. 

11 MS. WILLIAMS: Yeah. 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

THE COURT: Okay. Okay. In my mind, I'm going four 

down. 

All right. Well, with that said, if y'all want 

me to take a break, I' 11 just try to go ahead 

and issue this summary judgment orders, but I 

was going to try to review it to make sure 

they're accurate over lunch one more time. 

Actually, I'm at the point now where my law 

clerk needs to review it. 

MR. CHANDLER: Well, I mean, even broader than that. 

Let's say, for instance, that I am limited to, 

by your order, to simply showing "reviewing 

additional factors." Well--

THE COURT: Well, r mean, I assume you were limited 
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to that because the other part is not disputed, 

is it? 

MR. CHANDLER: It's not disputed that they followed 

A, B, and C. I'll grant you that. 

5 THE COORT: So if that's not disputed --

6 

7 

8 

MR. CHANDLER: But the bigger issue, though, there's 

a statute out there that says there has to be 

a demonstration of need. 

9 THE COORT: Yeah. 

10 MR. CHANDLER: And that has to be -- everything that 

11 

12 

13 

14 

15 

16 

we look at in this regulation has to be done in 

the context of the larger statute, which is 

what led t~ this regulatiori in the beginning. 

THE COURT: Well, I agree with you that your 

"addi tional factors" need to be viewed in the 

context of all of the other .factors. 

17 MR. CHANDLER: Okay. 

18 

19 

20 

21 

22 

23 

24 

25 

THE COURT: If that's what you're making the 

argument, I agree with that. 

MR. CHANDLER: Well,· 'if what you're saying is 

that -- I'm not exactly sure what it is you're 

saying. I have to bring in an expert on 

"additional factors" to say this is an 

additional factor? 

It's been always my intent that if we've got 
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other landfills out there, that have a certain 

amount of landfill capacity, and that if the 

figures of how much waste they're actually 

receiving, these are additional factors that 

you have to look at in determining need. 

THE COURT: Well, number one, I'm not saying 

anything except that I said that Ms. Williams' 

objection appeared to be salient, but 

And I was listening to your argument about 

whether it .is or not salient, but the -- her 

argument was that it is not. At this point in 

time, you haven't established relevancy because 

you haven't established how it is a factor to 

consider. 

Is that correct? 

16 MS. WILLIAMS: An additional factor. 

17 THE COURT: An additional factor to consider. 

18 How else would --

19 MR. CHANDLER: Well, let me try it this way. 

20 THE COURT: Okay. 

21 MR. CHANDLER: Let me try it this way. 

22 

23 

24 

25 

Q: 

A: 

Q: 

Mr. Holland 

Yes, sir. 

has the question of this proposed new 

landfill come up as a topic of discussion in 
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Laurens County? 

Yes, sir. 

And has the County taken a look at this 

landf ill in terms of whether or not it is 

needed? 

No, sir, we don't get involved in determination 

of need. 

Well, I know you don't get involved in 

determination of need, but ... 

Let me hand you a document that has been 

premarked as Petitioner's Exhibit Number Twelve 

and it indicates you received a copy of that 

letter. Have you seen that letter and the 

attachment? 

(Reading. ) I'm sure I received one since it 

showed that it was copied to me~ To be honest 

with you, I don't recall reading it, but I'm 

sure I got one. 

Okay. I mean, does that appear to be 

Mr. Segar's signature on that? 

Yes, sir, it does. 

And who is Mr. Segar, sir? 

He's the Laurens County administrator. 

Okay. And the attachment to that, what is it? 

It's a copy of a resolution passed by Laurens 
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County Council. 

Q: Okay. And do those appear to be the signatures 

of the councilmen in Laurens County? 

A: Yes, sir, they do. 

MR. CBAND:r,ER; Okay. Your Honor, I would offer into 

evidence Petitioner's Exhibit Number Twelve. 

MR. LAVENDER: Your Honor, again, we would object to 

MS. 

the relevance of this document in particularly 

as it relates to Laurens County's opinion about 

whether or not there's a need -- I presume only 

that portion relating to need for which it' 5 

offered, but in 50 far as Laurens County's 

position with respect to need and the relevance 

of that, for a landfill that's that was 

proposed to serve more than Laurens County. 

Again, the distinction is, this was a regional 

planning area for this particular facility that 

covered, I think unquestionably, three counties 

that were considered in its planning area. 

WILLIAMS: I concur wi th Mr. Lavender's 

objection, Your Honor, and I also would like to 

note that this isn't relevant because later on 

Laurens County issued a solid waste management 

plan that allowed for this landfill. 

so the plan would trump the resolution. 
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1 THE COURT: Well, it does limit the probative value. 

2 MR. 

3 

4 

5 

6 

7 

8 

CHANDLER: Well, I would dispute what 

Ms. Williams just said. There's not evidence 

of that and I would admit that their solid 

waste plan does not prohibit this landfill, but 

it leaves the 9uestion of need up to DHEC. 

There I s nothing in that plan that says this 

landfill -is -needed. 

9 THE COURT: Or not needed. 

10 MR; CHANDLER: Right. 

11 THE COURT: All right. I allow the introduction of 

12 Exhibit Twelve as evidence -- well, was this in 

13 the DHEC file? 

14 MS. WILLIAMS: This resolution? 

15 THE COURT: This Exhibit Twelve. 

16 MR. CHANDLER: It was a letter addressed to Art 

17 Braswell, director of mining and solid waste 

18 management division of DHEC. 

19 MS. WI~LIAMS: Yes, it was in our file, so we were 

20 aware of it. 

21 THE COURT: 1'11 allow the introduction as evidence 

22 

23 

24 

25 

pertinent to what was in the DHEC file; 

however, I deny the admission of it for any 

truth of the matter asserted therein, under 

this case, because I don't find that it is 
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certainly relevant to establish this case, is 

where I'm missing, Mr. Chandler. So that's my 

3 ruling. 

4 (Petitioner's Exhibit Number Twelve vas admitted into 

5 evidence. ) 

6 MR. CHANDLER: . Your Honor, for the purpose of -- I'd 

7 like to publish one portion of the resolution 

8 that 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

THE COURT: Well, it's in the I admitted it. 

It's in the record, so there's no need to 

publish it because it's a component of the 

record now. 

MR. CHANDLER: All right, sir. Then I would renew 

my request that Petitioner's Exhibit Twenty-six 

be admitted into evidence. 

THE COURT: I'm going to withhold my ruling on that 

because it's going along the same lines as the 

motion to dismiss argument. 

I'll tell you what. I'm going to let it in 

subject to the determination that I find it 

irrelevant later on and I' 11 if I find it 

irrelevant, I will address that in my order. 

HR. CHANDLER: Well, Your Honor, it seems that if 

you don't have jurisdiction, then none of this 

is relevant. 
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1 THE COURT: That's where I'm going. 

2 

3 

4 

MIt. CHANDLER: Okay. I just want to make sure I 

understand that's what you're saying. 

THE COURT: I know. Well, I'm going a little deeper 

5 .than that, but that's a component of my thought 

6 process. 

7 (Peti.tioner's Exhibit Number T¥enty-six tfas admitted 

8 into. evidence.) 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MS. WILLIAMS: Your Honor, are you withholding your 

ruling also based on the fact that he needs to 

lay a foundation that these are additional 

factors? 

THE COURT: Well, I'm just going to address 

that well, give me your argument on that one 

last time. Y'a11, we're going to be here 

forever on these exhibits, but ... 

MR. CHANDLER: Your Honor, what are the elements of 

a foundation of determining whether something 

is an additional factor? There's nothing in 

this regulation that defines what "additional 

factors" are. 

If we present all of our evidence about how 

much landfill space there is Laurens County --

THE COORT: Can I stop you? All I need to do is 

understand whether it's probative to decide 
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this case. Is it probative or not, yes or no, 

and why? 

MR. CBANDLER: Okay. Well, I think we 'll wrap that 

up when we get Mr. Coleman on the stand. 

i'BE COORi' : Well, then do you want to wait and 

introduce it then? 

MR. CHANDLER: We'll renew it at that point. But in 

terms of authenticity of this document 

9 i'BE COORi': Well, you've established that. 

10 MR. CHANDLER: -- we I ve established that with this 

11 witness. 

12 i'BE COURT: Yes. 

13 MR. CHANDLER: All right, sir. 

14 THB COURT: Okay. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q: 

A: 

Q: 

NOW, Mr. Holland, do you know how much waste is 

generated each year in Laurens County? 

No, sir. We don't have any records on waste 

generated. The only thing we see is disposal 

rates for our facility and for the Curry Lake 

facility. 

Okay. Have you ever received any information 

indicating whether anybody in Laurens County 

has had any problem finding a legal place to 

dispose of C&D waste? 

MR . LAVENDER: Your Honor, may I object to the 
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relevance' of the question and it' calls for 

speculation? Relevance of the inquiry at all, 

whether people have had a problem finding a 

place. 

MR. CHANDLER: No, the question was has he ever 

received any information. That's not 

. speculation. 

THE COURT: Well, then the ne,xt issue is, is it 

relevant. You want to address that? 

MR. CHANDLER: Your Honor r - I go back to the 

definiti6n of what is "need." We've got a 

statute that says you have to 'have a 

demonstration of need. What is "need"? It's 

something that is necessary. 

Evidence of problems finding a legal place to 

dump might be evidence of need. I f there is 

evidence that nobody's ever had a problem 

finding a legal, place to dump tends to prove 

that there is not a need. 

THE COURT: All right. I'm going to let him -- I'm 

going to jump beyond the relevant one. The 

only thing I want to make my ruling on now is 

on speculation. 

You said you asked him specifically if someone 

had ever t'old him. But, still, whether they 
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told him or not, is that not still speculative 

as to whether or not there's a need? Because 

it's -- that would be that person speculating 

as to need. 

5 MR. CHANDLER: Well, Your Honor, Mr. Holland --

6 THE CODRT: It's almost like hearsay within hearsay. 

7 MR. CHANDLER: Mr. Holland's testified that he's the 

B director of solid -- of public works and he's 

9 in charge of landfills. If there's information 

10 out there that people have problems, it ought 

11 to come to this person. If he hadn't received 

12 any information, I think that means something. 

13 THE COURT: Go ahead. 

14 

. 15 

16 

17 

IB 

MS . WILLIAMS: Your Honor, I know you said you 

didn't want to rule on relevance, but I would 

just like to say that Mr. Holland has already 

testified that DHEC has the purview to 

determine needi not the County_ So whether 

19 THE CODRT: You've got to evaluate --

20 MS. WILLIAMS: Excuse me? 

21 

22 

23 

THE COURT: You've got to evaluate the facts that 

you receive, so so that's why I jumped 

beyond relevance because 

24 MS. WILLIAMS: All right. 

25 THE COURT: I'm going to let it -- r'm going to do 
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what I hate judges doing to me, or at least I 

used to hate judges doing to me. I'm going to 

let it in for what it's worth at this point in 

time. So go ahead and proceed. 

My question again, Mr. Holland, have you ever 

received any information indicating whether 

anybody in Laurens County has ever had any 

problem finding a legal place to dispose of C&D 

waste? 

I don't recall anybody telling me that they 

could not find a legal place to dispose of C&D 

waste. 

Okay. Has the County ever experienced any 

problems that could be attributed to a lack of 

landfill ~apacity? 

Are you speaking specifically of C&D? 

C& D. 

I don't recall any. 

Okay. Has DHEC ever consulted you about 

whether Laurens County needs another C&D 

landfill? 

No, sir. 

To your knowledge, has DHEC ever consulted 

anybody else in the County? 

Not to my knowledge. 
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Q: All right. Has the County ever determined that 

there's a need for another C&D landfill? 

A: I don't think there's any discussions. I mean, 

we don't -- I don't think we dis~ussed whether 

there was a need for another one, other than 

County Council has issued a resolution that you 

brought up earlier. 

MR. CHANDLER: All right. Thank you, Mr. Holland. 

If you would answer any questions the other 

attorneys might have. 

11 THE COURT: What was that resolution? 

12 MR. CHANDLER: There was the resolution that was 

13 introduced as --

14 THE COURT: Oh, okay. 

15 MR. CHANDLER: Petitioner's Number Twelve. 

16 THE COURT: Okay. 

17 MR. HOLLAND - CROSS-EXAMINATION BY MR. LAVENDER: 

19 

19 

20 

21 

22 

23 

24 

25 

Q: 

A: 

Q: 

A: 

Mr. Holland, do you know what the planning area 

for the proposed Highway 92 landfill consists 

of? 

No, sir, I don't believe I've seen what they 

consider their planning area. 

So you don't know what other counti.es, if any, 

it considered? 

I would make be making an assumption. 
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haven't seen any ... 

Okay. Do you know whether the City of Clinton 

accepts waste C&D from outside the city limits? 

I don't know that for a fact. My assumption 

would be no, but I don't know that for a fact. 

The host fee to which you referred and talked 

about, is that an agreement with the other 

landfill or is that a mandatory host fee 

imposed by the County? 

It's mandatory and it's part of our solid waste 

management plan. 

In response to some questions from counsel, you 

·were asked about whether DREC ever consul ted 

you. Do you recall ever on behalf of yourself 

or the County ever askingDHEC ·to consider 

other relevant factors in connection with a 

needs determination for the proposed Highway 92 

landfill? 

I personally have not, no. 

Okay. You commented on not -- I think you said 

something about lack of capacity. How many 

alternatives exist for Laurens County citizens 

for disposal of . C&D within the County, 

currently? 

Within the County currently there are two 
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facilities, I believe, that they can take that 

to. That would be the Curry Lake landfill and 

then the transfer station that's operated by 

Republic Industries near the City of Clinton. 

So beyond that,they would have to go out of 

the County? 

I believe that'd be correct. 

Does the County currently have arrangements for 

disposing of County generated C&D waste? 

If you're speaking about that we generate in 

our operations? 

Right, for which the County pays for disposal. 

Right. Well, we dispose of that type of waste 

now at Curry Lake landfill. 

Is there another competitive alternative-right 

now? 

There are. 

Price wise? 

I would say yes. 

Have you solicited? 

We've looked at other alternatives. 

They're how far way? 

There's a facility probably five miles east of 

our Laurens County line. There's a facility 

probably ten, 12 miles west of our county line 
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that we could, if needed --

These are commercially-owned facilities? 

One of them is operated by Greenville County, 

Twin Chimneys. 

Right. 

And the other is operated .by Republic 

Industries that I mentioned earlier. 

Have you inquired of Greenville County whether 

or not they would accept waste from Laurens 

county? 

We've made inquiries, .yes, sir . 

Recently? 

In the last six months. 

All right. Prior to that, do you know whether 

Greenville County accepted waste from outside 

the County? 

Well, shortly· after they opened, and I don't 

remember when they opened, we made inquiries 

then, too. 

And they said what? 

At that time they said yes. 

Okay. With respect to the issue of need, do 

you know and, by the way, let me ask you 

about the problem with finding places. Are you 

aware of any unlawful dumping activities in 
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Laurens County? 

I' m aware of them in Laurens County and the 

State of South Carolina and all of the United 

States, trash and illegal dumping, yes, sir. 

All right. So do you have any -- has Laurens 

County taken any steps to try to curb unlawful 

dumping of C&D waste? 

We enforce it as vigorously as we can. We have 

officers that work litter control and all of 

our law enfo·rcement. We try to reduce the 

amount of litter, dumping of all types. 

Well, in your role as public works director, do 

you have any -- do you have any opinion about 

whether or not the availability of additional 

disposal locations proximate to the point of 

generation would have an impact on illegal 

dumping? 

To be honest, I don't think the number or the 

distance to facilities is the issue in illegal 

dumping, from what I see. 

Do you kno~ whether that's what the Department 

of Health and Environmental Control is doing 

about illegal dumping in terms of proximity? 

No, sir, I don't. 

So you don't have any opinion on that or think 
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that it's not. 

I understood you to say, I think, is that you 

understand that the county's role is not to 

make a determination on need. 

A: Yes, sir, that's correct. 

Q: That's for DHEC. 

A: Right. We don't have that legal 

responsibility. 

MR. LAVENDER: Okay. Your Honor, if I cou ld have 

one "minute. 

(Off the record.) 

MR. LAVENDER: Your Honor, I don"' t have any further 

questions at this time. 

KS. WILLIAMS: I just have a couple of questions, 

Mr. Holland. 

THE WITNESS: 'fes, ma'am. 

11 MR. BOLLAND - CROSS-EXAMINATION BY MS. WILLIAMS: 

18 

19 

20 

21 

22 

23 

24 

25 

Q: Are you familiar with Laurens County's most 

recent solid waste management plan? 

A: Yes, ma'am. 

Q: And can you tell the Court how many C&D 

landfills are allowed by that plan? 

MR. CHANDLER: Your Honor, I object. "This is 

irrelevant. If they're going to hold me to a 

strict standard of relevancy, the question of 
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consistency with the plan is a separate issue 

and not before the Court. 

THE COORT: Well, didn't I allow your evidence in a 

while ago? 

MR. CHANDLER: I don' t think there was any I 

don' t remember asking anything about the plan 

and I don' t remember any objection about the 

plan. 

THE COURT: Well, let me ask you to rephrase that 

question. Isn't the plan, the current plan 

right now, relevant as to the determination in 

this matter? 

MR. CHANDLER: No, sir. I think if you look back at 

the decision you made in the fall of 2008 in 

that Harry County case, consistency with the 

plan is one issue; need is an entirely separate 

and distinct issue. 

18 THE COURT: Dh. 

19 

20 

21 

22" 

23 

MS. WILLIAMS: Well, Your Honor, I think that it 

does speak to need, how many C&D landfills they 

allow for in their plan, because by them not 

prohibiting landfills, C&D landfills, then it's 

saying that it has a need for one. 

24 THE COURT: Well 

25 MS. Wi LL lAMS: Dr it' s not saying that it doesn't 
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have a need, and need is the issue here. 

THE COURT: I'm going to let it in. It doesn't 

carry a lot of probative value that I can see 

at this point in time. 

Mr. Lavender? 

MR. LAVENDER: With all due respect . to the 

Department, I find myself aligned with 

Mr. Chandler on this issue. 

We have not only found ourselves on ~he losing 

end of our motion for summary judgment, but 

ultimately found ourselves, we thought, limited 

to the quest ion of paragraph (D) (3) (d). and the 

additional factors with respect to need and so 

14 we -- again, we don't want this 

15 THB COURT: Here's my struggle 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HR. CHANDLER: We don 't want, as Mr. Chandler says, 

this can of worms open to what we believe, 

also, and have consistently taken the position 

that the solid waste plan does noi bear on need 

and that the County' 5 expression of need, for 

purposes of demonstration of need, is not 

relevant and so we iould join in his objection. 

THE COORT: Okay. Number one, Mr. Chandler has made 

the argument that in assessing need, I need to 

understand the whole picture -- is that -- or 
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the entire picture of need, rather than just 

the narration of additional factors. So I take 

that and I move to this issue. 

The County's assessment of through this 

approach of need -- I tell you what. I said 

this is of limited probative value. 

Ms. Williams, I'm just going to -- to me, it's 

not sufficiently probative to establish any --

I keep using that word over and over in this 

case and that's salient point, because 

that's just their assessme~t. I need to 

determine the need based on the facts of the 

case, do I not? 

MS. WILLIAMS: That's correct, Your Honor. But I 

think his answer will go along with the fact 

that DHEC followed the DON regulation in that 

it did not site more than two landfills, C&D 

privately-owned landfills in that area, in 

their County. 

THE COUB.'l: Well, rephrase your question and let's 

Q: 

A: 

see where we go from there. 

Let's see how I can rephrase this. 

How many landfills, C&D landfills, are 

currently sited in Laurens County? 

I believe they're two; one public, one private. 
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And are you familiar with the DON regulation in 

terms of how many privately-owned landfills can 

be sited in a county? 

You're talking about the DHEC regulation? 

Yes, the DHEC state regulations regarding the 

demonstration of need. 

Generally familiar with them. 

Okay. With the siting of the MRR Highway 92 

landfill in Laurens County, how many 

privately-owned landfills does that give 

Laurens County? 

That would be the second one, if it was sited. 

And if that is the second one, would you say 

t hat that concurs with the 

demonstration-of-need regulation, that there 

cannot be more than two privately-owned 

landfills in one county? 

You're asking about the DHEC 

demonstration-of-need regulation. I'm 

Right. You said you were familiar with it. 

That's why I was --

I am "familiar with it, but it doesn't speak to 

numbers within a county that I'm aware of. It 

speaks to numbers within a certain radius. 

All right. But just for your county, I'm just 
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going to ask about your county, how many 

with the siting of the MRR Highway 92 landfill, 

how many privately-owned C&D landfills will 

that give your county? 

That will be two. 

KS . WILL lAMS: All right. Thank you very much. 

That's all I had. 

8 THE COURT: Follow-up? 

9 MR. HOLLAND - REDIRECT EXAMINATION BY MR. CHANDLER: 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q: 

A: 

Q: 

A: 

Mr. Holland, a minute ago Mr. Lavender asked 

you a question about whether the availability 

of more landfills would help with the. problem 

of open dumping and I think you editorialized 

a little bit about your answer there. Let me 

make sure I understand what your answer was. 

If we have more landfills in the County, do you 

think that's going to help with the problem of 

illegal dumping? 

I don't believe that's a factor in why people 

either litter or dump illegally. 

And why do you say that? 

My opinion is that it's there's two factors. 

One is to avoid cost of disposal, if it's large 

amounts, and the other is just pure laziness; 

don't want to take the time to get to a proper 
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1 facility. 

2 MR. CHANDLER: Thank you. That's ~ll I have. 

3 THE COURT: You may step down. 

4 THE WITNESS: Thank you. 

5 (Witness excused.) 

6 THE COURT: Let's go as far as we can. 

7 MR. CHANDLER: Your Honor , Petitioner would call 

8 Kent Coleman. 

9 KENT COLEMAN, having been duly sworn, testifies and 

10 examines as follows: 

11 MR. COLEMAN - DIRECT EXAMINATION BY MR. CHANDLER: 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q: 

A: 

Q: 

A: 

Q: 

A: 

Q: 

A: 

Q: 

A: 

Q: 

Would you please give us your name? 

Yes, sir, my name is Kent Coleman. 

Mr. Coleman, where do you live: 

I live in Northeast Columbia, South Carolina. 

Okay. And where are you employed? 

South Carolina . Department of Health and 

Environmental Control. 

And what's your position? 

I'm the -- r head up the division of mining and 

solid waste management. 

And how long have you been in that position? 

Approximately a year and a half. 

Okay. And immediately prior to taking that 

position, were you in that same section at 
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DHEC? 

No, sir. 

Where were you prior to taking that job? 

I was heading up the division of underground 

storage tank management. 

Okay. Prior to that .... here were you working? 

You were working wi thin DHEC in another 

department prior to that, weren't you? 

That's correct. 

And what wa~ that? 

I was section manager in CERCLA. 

And CERCLA is sometimes known as Superfund? 

Yes, sir. 

14 THE COURT: Speak up a little bit louder. 

15 THE WITNESS: Sorry. 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q: It's a little bit of a misnomer now. Superfund 

is not so super in terms of money in it 

anymore, is it? 

A: That's what some folks are saying, yes, sir. 

Q: Now, earlier in this case you were designated 

as the spokesman for the Department under a 

deposition taken under what's known as Rule 

30(b)(6}. Do you recall that? 

A: Yes, sir. 

MR. CHANDLER: Okay. Your Honor, we have marked as 
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1 Petitioner's Exhibit Number Five the transcript 

2 of the 30(b) (6) deposition of Mr. Coleman. And 

3 under the rules, we're allowed to use testimony 

4 from a 30 (b) (6) deposition for any purpose, I 

5 believe. 

6 THE COURT: Yeah, r know the rules. 

7 MR.. CHANDLER: And I would like to offer into 

8 evidence I have a sealed original and I also 

9 

10 

have a copy of it that we have marked and I 

would like to offer that into 'evidence at this 

11 time. 

12 THE COURT: Any objection? 

13 MR.. LAVENDER: None. 

14 MS. WILLIAMS: No, Your Honor. 

15 THE COURT: It's admitted. 

16 MR. CHANDLER: Do you have a preference as to 

17 whether we put this one as supposed to the 

IB copy? 

19 THE COURT: Any objection to the copy being put in? 

20 MR. LAVENDER: None, Your Honor. 

21 MS. WILLIAMS: No objection, Your Honor. 

22 THE COURT: Then the copy is admitted.' 

23 (Peti.tioner's Exhibit Number Five tfas admitted into 

24 evidence. ) 

25 Q: Now, Mr. Coleman, I'm going to hand you a few 
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documents that I want you to identify for me. 

I've got a letter that's been marked as 

Petitioner's Exhibit Number Seven, which 

appears to. be a letter to Joan Litton at DHEC 

from Rudy Curtis of B.P. Barber and Associates. 

Do you recognize that letter? 

Yes, sir, I've seen this letter. 

Okay. And is that the letter that requested a 

demonstration-of~need approval for the landfill 

that's at issue here today? 

Yes, sir. 

MR. CHAND·LEa: Okay. We would ask that Petitioner's 

Exhibit Seven be admitted into evidence. 

14 MR. LAVENDER: No objection. 

15 MS. WILLIAMS: No objection, Your Honor. 

16 THE COURT: It's admitted. 

17 (Petitioner's Exhibit Number Seven was admitted into 

18 ·evidence. ) 

19 MR. CHANDLER: Okay. 

20 

21 

22 

23 

THE COtJR'1': That's the first one we've gotten no 

objectio~. 

HR. CHANDLER: I think we have a few of them here, 

.Your Honor. 

24 THE COURT: Okay. 

25 Q: Mr. Coleman, I've got another letter here 
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1 that's been marked as Petitioner's Exhibit 

2 Nine. What is that? 

3 A: This is a March 3rd, 2006 letter from the 

4 Department. The "RE" lione on the letter is 

5 "demonstration-of-need approval." 

6 Q: Okay. So this is the letter under which the 

7 Department said that the demonstration-of-need 

8 request that was made by the letter that is 

9 Exhibit 0 Seven, it was approved by this 

10 letter 

11 THE COURT: I think that's -- you're talking about --

12 MS. WILLIAMS: Your Honor, Eight. 

13 

14 

15 

16 

17 

18 

19 

THE COURT: You called it Peti tioner' s Eight I 

think is what you're referring to? 

MR. CHANDLER: Well, I was referring to I was 

just mentioning the letter requested approval 

was Number Seven. Number Eight 

THE COUR.T: But he just said the "RE" line said 

"demonstration-of-need approval." 

20 MR. CHANDLER.: Right. 

21 THE COUR.T: That's Petitioner's Eight, I think. 

22 MR. CHANDLER: Yes, sir, it is. 

23 

24 

25 

THE COURT: Okay. You called it Nine, so ... 

MR. CHANDLER: Okay. All right. I've got Nine in 

front of me. I was looking at it rather than 
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1 thinking. 

2 THE cooa~: Well, for the record to be clear, you're 

3 talking about Eight. 

4 MR. CHANDLER: Eight. 

5 Q: Okay. so, to make sure we're clear, 

6 Peti tioner' s Number Eight is the approval of 

7 the demonstration of need. 

8 A: Yes, sir. 

9 MR. CHANDLER: Okay. Then we would move Number 

10 Eight into evidence, Your Honor. 

11 MS. WILLIAMS: No objection, Your Honor. 

12 MR. LAVENDER: No objection, Your Honor. 

13 THE coua~: It's admitted. 

14 (Petitioner's Exhibit Humber Eight ~a~ admitted into 

15 evidence. ) 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q: 

A: 

Q: 

A: 

Now, under the terms of this letter, does 

something else have to happen if this 

demonstration-of-need approval is to remain 

effective? 

Yes, sir. 

Okay. And what is it that has to happen? 

Just to read a portion of the letter, it says, 

"Please be aware that this approval may be 

terminated if any of the following occurs," and 

then there's a list of items there in that 
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paragraph. 

Okay. Basically, they have to move forward 

with the permitting process. 

Correct. 

Okay. Now, I've got several sheets of paper, 

documents that have been marked as Petitioner's 

Exhibit Nine. Do you know what that is? 

(Reading. ) Yes, sir, I have seen this before. 

It's -- the first -- let's see. The first item 

is a list of questions and answers to those 

questions that were submitted by Mr. Jeff 

Nichols and answered by the Department. 

13 MR. CHANDLER: Okay. We would ask that Petitioner's 

14 ~xhibit Nine be admitted. 

15 THE COURT: Any objection? 

16 MS. WILLIAMS: No objection. 

18 

19 

20 

21 

22 

23 

MR. LAVENDER: We would obj ect to the admis s ion of 

Petitioner's Exhibit Nine to the extent that 

any portions unrelating (sic) to the question 

before the Court are considered. And they --

I'd have to go through and 

THE COURT: Well, I think Mr. Chandler would agree 

with that. 

24 MR. CHANDLER: I mean, we withdraw the other issue --

25 THE COURT: Do y'all want it for anything other than 
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1 what's before me? 

2 MR. CHANDLER: Exactly, Your Honor. 

3 MR. LAVENDER: Because this document is inclusive of 

4 

5 

6 

7 

a number of other subject matters that were a 

subject of the inquiry, so 

'rUE COURT: So it's admitted for the purpose of the 

demonstration of need. 

8 HR. LAVENDER: Yes, sir. 

9 'rBE COURT: All right. It's so admitted. 

10 (Petitioner's Exhibit Number Nine ~as admitted into 

11 evidence. ) 

12 Q: Okay. Now, Mr. Coleman, one of the. questions 

13 

14 

that was asked back in June of 200~ was,."What 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A: 

Q: 

A: 

Q: 

does the Department have showing a need for 

this landfill?" That was one of those 

questions, wasn't it? 

Were you referring to a specific number? 

There's a 

I think the very first one. 

Okay. Question number one, "What data do we 

have" -- referring to the Department "that 

shows that Laurens County has a need for a C&D 

landfill?" 

Okay. 

that? 

And what did DHEC say in response to 
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1 A: It says that "The Department uses the 

2 demonstration-af-need regulation to determine 

3 need." 

4 Q: Okay. Now, later in June, did the Department 

5 receive this letter that we have marked as 

6 Petitioner's Exhibit Ten? 

7 A: (Reading .1 Yes, sir. This is a letter that 

a was submitted to our commissioner's office, 

9 DHEC commissioner's office. 

10 Q: Who is the letter from? 

11 A: It has multiple signatures: Representative 

12 Pitts, Representative Taylor, Representative 

i3 Duncan, and Senator Verdin. 

14 THE COURT: V-E-R-D-I-N? 

15 THE WITNESS: Yes, sir. 

Q: And this letter related to the proposed 

17 landfill that's at issue in this hearing, i~n't 

18 it? 

19 Yes. 

20 MR. CHANDLER: Okay. And,: Your Honor, I would ask 

21 

22 

23 

24 

25 

that this -- well, let me ask this. 

Q: In the second paragraph of that letter, would 

you read for me the first two sentences? 

A: "First, the proximity" --

THE COURT: Wait a second. He's publishing the 
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1 exhibit? Obesn't it need to be admitt~d first? 

2 MR. CHANDLER: Well. I meant to ask. I offer that 

3 it be admitted into evidence. 

4 THE COURT: Any objection? 

5 MR. LAVENDER: Just the same objection as to only 

6 those portions related to the issue before us. 

7 THE COURT: Okay. 

8 MS. WILLIAMS: I concur, Your Honor. 

9 THE COURT: Same qualification, admitted for the 

10 purpose of demonstration of need. 

11 (Petitioner's Exhibit Number Ten uas admitted into 

12 evidence. ) 

13 

14 

IS 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q: 

A: 

Q: 

Okay. Would you then publish the first two 

sentences of that second paragraph? 

This letter expresses some concerns that are 

documented in the letter. "First, the 

proximity to a current C&D landfill on Curry 

Lake Road in the Gray Court area of Laurens 

county. We question the need for a second 

landfill in this relatively short distance." 

okay. Now, I've got a letter and an attachment 

that's marked as Petitioner's Number Thirteen. 

Do you recognize that as a letter the 

Oepartmen t received relating to this proposed 

landfill? 
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A: (Reading. ) I'm not really I don't believe 

I've seen -- I don't recall seeing this letter 

. before, but it's it is addressed to my 

predecessor. 

Q: Okay. And it has a stamp indicating that it 

was received by the division of mining and 

solid waste management? 

A: Yes, it does. 

MR. CHANDLER: Okay. W~ would ask that Petitioner's 

Exhibit Thirteen be admitted into evidence. 

MS . WILLIAMS: Your Honor, DHEC objects to this 

based on relevance. We don't see anything in 

this letter that speaks to need for the 

landfill. It's just giving the opinion of the 

Town of Gray Court that they don't want the 

landfill. But they don't address whether or 

not the landfill is needed in this letter. 

IS MR. LAVENDER:' Join in that' objection, Your Honor. 

19 rHE COURT: Mr. Chandler? 

20 

21 

22 

23 

MR. CHANDLER: Bear with me just a moment, Your 

Honor. (Reading.) 

Your Honor, I believe they're right. It 

doesn't mention need. I'll withdraw that. 

24 THE COURT: Okay. 

25 Q: Mr. Coleman, as part of your work at the 

CREEL COURT REPORTING, INC 
1230 Richland Streel/Columbia, SC 29201 

(803) 252-3445/ (800) 822-0896 

154 000155 



1 

2 

3 

4 

5 

6 

7 

9 

9 

10 

11 

12 

13 

14 

15 

.16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

EAGLE VS. SC DBEC ET AL. 74 

Department of Health and Environmental Control, 

do you supervise the preparation of an annual 

report on solid waste in South Carolina? 

A: Yes, sir. 

Q: And you issue those reports based on each 

fiscal year which runs, what, July 1st to June 

30th? 

A: Yes, sir. 

Q: Now, I've got two documents that have been 

marked as Petitioner's Exhibit Number 

Twenty-four and also Twenty-five. Are these 

portions of those reports for fiscal year 2007 

and 2008? 

A: They appear to be, yes. 

MR. CHANDLER: I would ask that Petitioner's 

Exhibits Twenty-four and Twenty-five be 

admitted into evidence, Your Honor. 

HR. LAVENDER: Your Honor, we would -- I was looking 

for the date of publication of these documents, 

but we would obj ect to the relevance of at 

least the '08 report because I'm not sure this 

information through fiscal year '08 is filed 

with the Department until September -- well, he 

can ask that question. But· I don't believe 

that this information was in the Department's 

CREEL COURT REPORTING, INC. 
1230 Richland Street 1 Columbia, SC 29201 

(R03) 152-34451 (800) 812-0896 

155 000156 



1 

2 

3 

5 

6 

7 

8 

EAGLE VS. SC DSEC ET AL. 75 

hands at the time of its decision for the '08 

report. I think that probably is not the case 

with '07, with the '07 information is -- was a 

matter of public record at the time the 

decision was made, but, we obj ect to Exhibit 

T~/enty-five, I think is the '08, if they 

were in chronological order. 

MS. WILLIAMS: r concur, Your Honor. 

9 THE COOR.T: Mr. Chandler? 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

MR. CHANDLER.: Your Honor, I don't really think the 

test of admissibility is whether or not it was 

available to the Department at the time of the 

decision. I think the test of admissibility is 

whether it tends to prove or not a fact at 

issue in this case and this proceeding does 

have elements of a de novo hearing with the 

Court making its own decision and I think that 

they ~re relevant on that basis. 

MS. WILLIAMS: But, Your Honor, I believe the issue 

here today is whether DHEC or should DHEC --

should have DHEC looked at additional factors. 

And DHEC certainly could not have looked at any 

factors that came to light after we made the 

permitting decision. 

25 THE COURT: Well, where I struggle 
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1 MS. WILLIAMS: So I concur with Mr. Lavender. 

2 

3 

4 

5 

6 

7 

8 

9 

·10 

11 

THE COORT: with that is, I think the -- if it's 

a de novo hearing-- in other words, the case 

law has made it pretty clear -- he said it has 

elements. I don't know where he gets the 

"elements" from. .It is the element of a de 

novo hearing then the Court stands in the 

position of determining whether or not there 

are additional factors. 

Mr. Lavender, I know you're going to obj ect. 

Go ahead and put it on the record. 

12 MR. LAVENDER: Well, I was going to at least express 

13 

14 

15 

16 

11 

18 

a position with respect to. this .. de .novo cloud 

that's been floating around us because I still 

think that the mere fact that the term "de 

novo" is used in .. the .statute doesn't 

necessarily put the Court in the position of 

making a decision based on what you receive 

19 today, even if it o~curred 

20 THE COURT: I understand. 

21 

22 

23 

24 

25 

MR. LAVENDER: -- after it created the information. 

I think that this is a de novo hearing to 

examine the propriety of the staff decision at 

the time it was made, rather than creating an 

entirely new case that the Department could not 
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have you can't criticize the Department and 

say that the Department erred if it didn't 

consider, information that didn't exist. 

So the de novo context 

THE COURT: I don't know that. the purpose of the 

hearing is to criticize the Department or 

cri tique the Department. I think the purpose 

of the hearing is just to make a determination 

as to what should be done. 

After this case is another exhibit that 

y'all after this hearing, there's another 

exhibit that y' all have offered into evidence 

that is following this same issue, And all of 

these exhibits, I'm letting it in subject to my 

determination that it's proper for the Court to 

consider evidence that occurred after the 

Department's determination. 

I don" t think I've ever made a ruling in that 

regard and I'm going to research it to make 

sure I'm correct in my assumptions. And I'll 

allow you to brief it, if y' all want to brief 

it, but I'm going to have to research into this 

issue. So it's admitted subject to that 

determination. 

25 MR. CHANDLER: All right, sir. 
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1 (Petitioner's Exhibit Numbers T~enty-four and 

2 Twenty-five were admitted into evidence.) 

3 MR. CHANDLER: Your Honor, we're at 11:30 

4 THE COORT: Okay. 

5 MR. CHANDLER: if you wanted to break now. I do 

6 have one request. Mr. Holland is here under my 

7 

8 

9 

subpoena and I would like to release him from 

that subpoena so that he can get back to 

Laurens. 

10 THE COORT: Any objection? 

11 HR. LAVENDER: None. 

12 MS. Wl:LLl:AMS:'No objection. 

13 THE COURT: All right. He's released. 

14 How much further do you have on this witness? 

15 HR. CHANDLER: Probably 30 to 45 minutes. 

16 THE COURT: Oh, okay. We're going to break. 

17 (Lunch break from 11:31 a.m. to 12:57 p.m.) 

18 THE COURT: All right. You're still under oath. 

19 THE WITNESS: Yes, sir. Thank you. 

20 THE COURT: Mr. Chandler, you're back up. 

21 

22 

23 

24 

25 

Q: Okay. Mr. Coleman, when we broke for lunch, we 

had just placed into evidence the two sections 

from the 2007/2008 solid waste management 

plans. 

you. 

If you would keep those in front of 
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Now, the 2008 plan, that is marked as Exhibit 

Number Twenty-five, would you take a look at 

that and specifically turn to the page that has 

a number at the bottom, page number 77? 

A: (Witness complies.) 

Q: Have you got that in front of you? 

A: Yes, sir. 

Q: All right. Now, what does that table on that 

page show? 

. A: It's table 7.7, C&D debris generated for 

disposal in tons for use and demonstration of 

Q: Now, does that mean that this table represents 

the amount of C&D debris that was generated in 

each of these 46 counties that are listed here? 

THE COORT: Mr. Coleman, speak up a little bit 

A: 

Q: 

A: 

louder. 

This is the table generating numbers for those 

counties that we use in calculating 

demonstration of need. 

Okay. And so, for example, the first entry in 

this, we're not dealing with here tOday, but, 

for instance, Abbeville County in fiscal year 

2004 generated 557 tons of C&D waste. 

That's correct. 
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That'd be the way you read that. So let's 

slide on down that row. How much C&D waste did 

Laurens County generate in fiscal year 2004? 

Eight thousand four hundred and thirty-four --

Okay. 

-- tons. 

Tons. Now, moving across on that, how much 

waste did Laurens County generate in fiscal 

year 2005? 

That'd be 6,635 tons. 

Okay. And how. many tons of C&D waste did 

Laurens County generate in- 2006? 

Nine thousand four hund~ed and seventy-nine 

tons. 

All right. And in '07, how much C&D waste was 

generated in Laurens County? 

'07? 

'in. 

Sixteen thousand eight hundred and sixty. 

All right, sir. And then the last figure 

you've got there is for fiscal year '08. Did 

that end at the end of June of '08? 

Yes, sir. 

All right. And how much C&D waste was 

generated in Laurens County in fiscal year 
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2008? 

Twelve thousand eight hundred and eleven. 

Okay. So the highest amount that you've ever 

had recorded in Laurens County was in 2007 

fiscal year and that was 16,860 tons of C&D 

waste? 

Yes, sir. 

All right. Now, if you would, turn back with 

me to page 75 of the same exhibit. 

(Witness complies.) 

And that's a continuation of a table that 

begins over there on page 74, isn't it? 

Yes. 

All right.· And that table that starts on page 

74 and ends over on page 75, that lists county 

by county what landfills accept C& D debris, 

doesn't it? 

It lists C&D debris disposal, the amount that 

was disposed, the permitted amount and the 

estimated remaining life of the facility --

Okay. 

by -county. 

By county. And it also lists specific 

facilities within each county, doesn't it? 

Yes, sir. 
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Okay. Now, let's turn over to 75. We've got 

three entries here for Laurens County, don't 

we? 

Yes. 

And the first one that we come to is t"he City 

of Clinton. And it's got a permitted annual 

rate of disposal of 1,375 tons. Am I reading 

this correctly? 

That's correct. 

All right, sir. And the second one we come to 

is the Curry Lake landfill. And is it true 

that they are currently licensed to receive 

241,591 tons each year? 

That's correct. That's the number" in their 

permit. 

Okay. Of C&D waste? 

Yes. 

Okay. And then the third facility there, the 

Laurens County landfill, which is no longer 

operating, but when it did it was licensed to 

receive 8900 tons a year. 

That's correct. 

Now, it doesn't look like the City of Clinton 

facility received much in 2008 or the Laurens 

county facility. How much did the Curry Lake 
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landfill receive in C&D waste in, the fiscal 

year we're dealing with here, fiscal year of 

2008? 

Looking at the table, it's 67,331 tons. 

Okay. Now, I want you to turn back to Exhibit 

Twenty-four, the prior fiscal year report, and 

turn to page 73 of that report. And on page 

73, we basically have the same table but 

~ealing with fiscal year 2007; isn't that 

correct? 

Yes, sir. It' g. the same as the last one we 

looked at, the '08 report. ' 

And it shows the same three facilities. And 

for the Curry Lake landfill, how much C&D waste 

did it receive in 2007, the fiscal year? 

Sixty-seven thousand two hundred and sixty 

tons. 

Okay. So Curry Lake received 670,260 tons in 

'fiscal year '07 and almost the same amount, 

67,331 tons of C&D waste in fiscal year 2008; 

am I correct? 

,Yes. 

Okay. Now, I want to ,talk with you a minute 

about how, DHEC carne up with the determination 

that this MRR landfill is needed. 
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have. to look at the issue of need, anyway? 

The solid waste policy and management act 

directs us to promulgate a regulation to 

determine demonstration of need and then it 

must meet that regulation, a facility must meet 

that regulation prior to us issuing a" permit. 

And there's also a statement in Section 

44-96-290 of that act that specifically says 

that you can't issue a permit for a solid waste 

facility until there is, quote, a demonstration 

of need for that facility. Isn't that what 

that act says? 

I'm not sure about the exact wording. I'd have 

to read it, but it's something in that -- along 

that line. 

Okay. NOW, under your process, ~fter the 

Department received a letter on behalf of MRR 

from B.P. Barber, they gave you a latitude and 

longitude; isn't that correct? 

Yes. 

Okay. Did they give you any other information 

bearing on the issue of need? 

(Reading. ) Not in this letter. This letter 

was just asking basically for an approval at 

that location that could be approved under the 
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requirements of the demonstration-of-need 

regulation. 

And, in fact, other than that letter, they 

never even sent you any other information 

regarding need for this landfill, did they? 

We reviewed everything that we needed to review 

in the process of the letter; and the permit 

application and such that has a bearing on the 

demonstration-oi-need regulation and those 

requirements. 

Okay. My question was, you didn't receive 

anything else beyond this letter from MRR 

bearing on the question of need, did you? 

I don't -- I'm not sure exactly how to answer 

that, ather than to say that, you know, we 

followed the demonstration-of-need regulation 

and reviewed all the things in that regulation 

that we are required to look at. 

Okay. As you sit here today, can you think of 

anything that MRR gave y' all related to the 

issue of need? 

Per the requirement of the regulation, we 

established that the location was alLowable 

because within that ten-mile planning area, 

there was one other landfill and that there 
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would be allowed to have two landfills, so 

under that requirement, we determined that they 

could have that location as a C&O landfill and 

we also established the maximum amount of 

tonnage that was allowable for that planning 

area. 

Q: Yes, sir. Please listen to my question. As 

you're here today, and in all of your review of 

this, can you think of anything other than this 

letter that: was any information that was 

provided to you or the ~epartment by MRR 

bearing on the question of need? 

MR . LAVENDER: Your Honor, I would object to the 

I think it's been asked and answered question. 

and I think we've already indicated that we're 

down to section (0) (3) (d) and not section 

(D) (1), which sets out the requirements for 

submitting the request to the Department, which 

I think the letter speaks for itself and the 

regulation states are the only two requirements 

that were required to be submitted. 

THE COURT: Well, he's asking if there I s any other 

information, which isn't --

MR. LAVENDER: Which I thought he had already 

answered. 
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THE COURT: But "asked and answered" I think is a 

legitimate 

MR. CHANDLER: Well, it has been asked and he has 

Q: 

A: 

Q: 

A: 

Q: 

A: 

Q: 

A: 

Q: 

A: 

Q: 

said things in response, but he has not 

answered the question, Your Honor. 

Did you get anything else from MRR specifically 

that you can think of? 

Without reviewing the application and· all the 

comments that came in that we responded to, I'm 

not sure how I could answer that, other than to 

say we followed the regulation. 

All right. You can't name anything right now, 

can you? 

I can't, no. 

Thank you. Now, I've got a letter here that 

we've marked as Petitioner's EKhibit Number SiK 

dated December 12th, 2005. Do you recogni ze 

that letter (tendering)? 

(Reading. ) It's a demonstration-of-need 

approval letter. 

Okay. And who signed it? 

Joan Litton. 

And she works for you, right? 

That's correct. 

Okay. And who did she write the letter to? 
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A: Mr. Ron Gilkerson of TAMRON Corporation. 

Q: And what was being approved? 

A: Proposed Laurens C&D and recycling center, long 

term and construction and demolition and 

land-clearing debris landfill. 

Q: Okay. And that letter sets out a latitude and 

longitude, doesn't it? 

A: Yes, it does. 

Q: Okay. And a similar letter that we've marked 

as Petitioner's Exhibit Number Eight sets out 

a slightly. different latitude and longitude, 

doesn't it? 

A: (Reading. ) Yes. 

Q: Okay. Do you know what the letter that has 

been mark~d as Exhibit Six, does it pertain to 

the same landfill that we're dealing with here 

today? 

A: I don't know. 

Q: You don't know? 

A: I'm not sure. 

Q: Okay. But both of them are described as 

proposed Laurens County landfills? 

A: That's right. 

MIt. CBANDLER: Okay. Your Honor, I would ask that 

Petitioner's Exhibit Six be admitted into 
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evidence. 

MR. LAVENDER: Your Honor, we would obj ect on the 

grounds of relevance. It appears to state on 

the face of the document that it relates to a 

different location entirely. Clearly, the 

latitude and longitude are not synonomou3 with 

the letter that was previously submitted 

without objection. 

THE COURT: Well, I'm going to sustain that because 

of his objection and in combination with the --

he hasn't really established or authenticated 

the exhibit, either, so ,there is enough 

speculation about that exhibit that it doesn't 

have sufficient probative value to be admitted. 

MR. CHANDLER: All right, Your Honor. We'll come 

back to that. 

Q: Now, loo~ing back at ~xhibits Number Seven and 

A: 

Q: 

Eigh t, Number Seven was the' request for need 

approval and that was dated February 21st of 

2006, and then Number Eight ",as dated March 

3rd, 2006, and that was the actual approval 

that that had been seeking; is that right? 

(Reading. ) Yes, sir. 

Okay. So it took, let's see, a little over a 

week, maybe eight to ten days, to make the 
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decision on that demonstration of need? 

Well, February 21st to March 3rd. 

Okay. Now, the process, when you got in that 

request, when the Department got in the request 

from B.P. Barber for this landfill, you plotted 

that latitude and longitude on a map, didn't 

you? 

Yes, the staff did. Sure. 

9 Q: ,Then the staff drew a circle around that point 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A: 

Q: 

A: 

Q: 

A: 

Q: 

A: 

Q: 

A: 

that had been determined u.sing that latitude 

and longitude and you drew a circle around that 

with a radius of ten miles, didn't you? 

That's correct. 

Okay. And then within that ten-mile circle, 

what did you do? 

We looked at that point in time to determine 

whether there were -- how many commercial C&D 

landfills were within that circle. 

Okay. 

A planning area, as it's referred to. 

All right. And how many did you find in this 

case? 

One other facility. 

Okay. 

Yes. 

And that was the Curry Lake landfill --
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-- that has a licensed capacity of 241,591 tons 

per year. 

Yes. 

Okay. And once you had reached that point and 

you'd found that one facility with that 

capacity, was a decision made at that poi~t? 

Ask me that again, I'm sorry., 

Once you had plotted that circle and counted 

one landfill within that circle, was that a 

decision point in the process? 

That's one element that you you determine 

that there cannot be more than two landfills 

within that planning area, so this made the 

second landfill, so this would be approvable 

under demonstration of need. 

Because there was only one, there was a 

deci'sion made at that point that, yes, we do 

need anothe~ one. 

I don't know if the decision was made at that 

point, but certainly we determined that it 

would meet the regulation, yes. 

Okay. And then what did you do? 

We calculated the maximum allowable yearly 

disposal rate using that planning area. 

Okay. And how do you calculate that maximum 
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disposal rate? 

The method that' s prescribed and laid out in 

the demonstration-of-need regulation is that 

you calculate the disposal that -- the amount 

of waste that was generated in that. planning 

area, which includes all the counties that 

touch the planning circle. So basically you 

add all the waste from those surrounding 

counties that are included in the planning 

area, along with· the waste that'~ generated in 

Laurens County, which was also in the planning 

area, and you come up with a total annual 

disposal rate that's allowed under 61-107.17, 

which is the demonstration-of-need regulation. 

Okay. And what was the amount that you came up 

with in this case? 

A hundred and fifty-four let me -- 154,000 

tons. 

Okay. Is it fair to say that your decision at 

that point was that there was a need the 

decision the Department made was there's a need 

for a landfill with 154,000 tons per year of 

.capaci ty? 

At that point, the staff, through evalua~ion of 

the demonstration-of-need 
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determined that there could be a second 

landfill in the planning area and that the 

maximum amount of tonnage would be 154,000 tons 

per years. 

Okay. Did that mean that you had determined 

that there was a need for another 154,000 tons 

in that area? 

It determined that under the 

demonstration-of-need regulation, that has been 

promulgated pursuant to the act, that we were 

allowed to have another landfill. 

Okay. Does the Department consider that to 

have been a demonstration of need as required 

by the statute? 

Yes. 

So you determined that there was a need for a 

new landfill with a capacity of 154,000 tons a 

year 'at that point? 

The regulation defines how "need" is 

determined. 

Okay. But that was your decision, that we need 

another landfill here with 154,000 tons per 

year capacity. 

That was our staff determination, yes. 

Okay. Now, Laurens County, as we've seen, the 
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most they've ever generated in anyone year was 

a little less than 17,000 tons; is that right? 

That's what I recall. It was 16,000 and 

something. 

Okay. Do you know where that waste goes right 

now? 

Today? 

Vh-huh (affirmatively responds). 

No, I don't. 

Do you know where it went back in 2006 when you 

issued this letter? 

A portion of it must have gone to the Laurens 

County facility. 

Okay. 

You're talking about the waste that was 

generated in Laurens County? 

Yes, sir, just that 16,000 tons. 

I don't know where all of it goes. 

You don't know where all of it goes? 

No, I don't. 

Okay. Did you have any information that people 

were generating any waste in Laurens County 

that didn't have a place to take it? 

No. 

No, okay. Now, what were the other two 
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counties you looked at? 

I believe the planning circle touched on 

Greenville' and Spartanburg counties; is that 

correct? I'd have to look at it again, but --

Yeah, I believe that's right. 

Now, how much' of Greenville county was 

included? 

I don't know. You mean like in square miles or 

something? I don't know. 

Okay. All right. 

A portion of it. 

Under your regulation, on at least the A, a, 

and C part of section (D) (3) of your 

regulation --

Uh-huh (affirmatively responds). 

it really doesn't matter how mu~h of 

Greenville County was included in that circle, 

does it? 

Per the regulation, if the planning circle 

touches a county, then the county is included. 

So if it included one square yard of Greenville 

County, Greenville County would be included; 

would that be right? 

Yes. 

Okay. And so if we include -- if we cover one 
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square yard or just a small area of Greenville 

County, we're going to add into the capacity 

of -- put on the license every single bit of 

waste that's generated in the entire county. 

Isn't that what you did? 

They -- if the circle touches Greenville, the 

waste generate by Greenville County could be an 

amount that they request in the permit 

application as part of their maximum amount. 

The entire amount generated in the whole 

county? 

That's right. 

Okay. And the other county was Spartanburg. 

Yes. 

And was all of Spartanburg County included in 

the circle? 

The waste generated in Spartanburg County was 

included. 

Okay. But only a portion of the county was 

included within the circle. 

That's correct. 

Okay. But, again, no matter how small a 

portion of Spartanburg County is covered by the 

circle, you will license a landfill large 

enough to include all of the waste generated in 
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Spartanburg County. 

A: Yeah, the 

KR. LAVENDER: Your Honor, we would obj ect to the 

relevance of these questions and -- all these 

questions as they appear to relate to the 

validity of the regulation as it defines "need" 

as opposed to whether the Department considered 

other relevant considered o~her -- reviewed 

other relevant reviewed additional factors, 

sorry. 

But, you know, the exploration with regard to 

whether the' regulation does what the statute 

says, I thought we'd already crossed that 

bridge and gotten to the other side. We would 

object to the relevance. 

THE COURT: He's asking him what he considers. I 

think your objection is seeking to explore the 

potential argument behind his evidence, which 

you mayor may not debate about its legitimacy. 

But, I mean, Mr. Chandler, I think I tm clear 

about what the reg says, so I can tell you that 

much of it. 

MR. CHANDLER: Well, I'm just trying to make a clear 

record here as I move on to the next thing. I 

understand the. limit of what this Court can 
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rule on and I'm not trying to broaden that by 

these questions. 

THE COORT: Okay. 

MR. CHANDLER: 1'm just laying out what happens so 

that when we get to the next part of my 

question, we have that behind us and 

established. 

THE COORT: Okay. 

MR. CHANDLER: I think I had a question pending. 

Q: 

A: 

Q: 

A: 

Q; 

Just as with Greenville and Laurens County, you 

include all the waste generated in all of 

Spartanburg County? 

Yes. 

Okay. Now, at that point, that was where your 

inquiry stopped, wasn't it? 

Well, mean, . there was a lot of addi tional 

information included in the application that 

was reviewed from that point forward and 

including public noticing and review of 

comments and response to comments and the whole 

process beyond that. 

Okay. But what I'm really talking about is 

that when the Department was issuing the letter 

that is marked as Exhibit Eight dated March 

3rd, 2006, at the point that that letter was 
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issued, that's called demonstration-of-need 

approval, you .had plotted the location, drawn 

a circle, counted the landfills in there, saw 

what counties it touched, and you added up all 

of the waste generated in all three counties, 

came up with 154,000 and that is where you 

stopped and then you issued that letter. At 

that point, that's what happened, isn't it? 

A: Yes, that's the evaluation that we do under the 

demonstration-ot-need regulation. 

Q: Okay. And at that point, no public notice had 

been issued, had it? 

A: Not that I'm aware of. 

Q: Okay. Now, soon after that -decision was made, 

as early as June of that 'lear, the Depactment 

began receiving questions from people who 

started asking questions about need as 

reflected in Petitioner's Exhibit Nine; isn't 

that right? 

A: June 23rd, 2006? We responded to this inquiry. 

Okay. And the first question that was asked 

was, "What evidence do you have _ of need, n or 

words to that effect? 

THE COURT: Mr. Coleman, if you could try to speak a 

little louder. 
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1 raE WlrNESS; Okay. 

2 THE COURT; Speak toward the court reporter. 

3 raE WITNESS: Sorry. 

4 

5 
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A: 

Q: 

A: 

Q: 

A: 

Q: 

A: 

Q: 

The first question in the letter is. "What data 

do we have that shows Laurens County has a need 

for a C&D landfill." 

And the answer you gave was that need was 

established by the regulation, essentially. 

wasn't it? 

Yes. 

Okay. 

Yeah. We look at the planning area, which is 

a regional concept, and determine based on the 

regulation what that entails. 

okay. Do you have a regional plan for Laurens, 

Greenville and Spartanburg County? 

Those counties would have the option of having 

a regional plan. but they have chosen to have 

their own individual plans. It was the solid 

waste act that talks about regional concepts 

for a landfill. 

Okay. So when you talk about a "regional 

plan," you' re really just talking about the 

planning area that's included within this 

circle. 
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A: That's a region, yes. 

Q: Okay. And that I swhat you meant a while ago 

about that you had ·you looked at the 

region 

A: Right. 

Q: -- the planning ... 

A: 

Q: 

A: 

I mean, we know that we were aware that 

Curry Lake was near there and it takes waste 

from six or seven other counties and, you know, 

that's kirid of the concept of how these things 

operate. 

All right. Now, let' s take a look at these 

other counties. We've already looked at 

Laurens County and Laurens County, itself, is 

generating the most its ever generated is 

less than 17',000 tons and i't's got a landfill 

with at least one landfill with a capacity 

of over 240,000 tons; isn't that right? 

Yeah. Based on the table we looked at that 

covers the last four or five years, that was 

the highest number that was generated, yes, 

16,000 and something. 

Q: All right. And looking back at those Exhibits, 

what is it, Twenty-four and Twenty-five, and 

let' stake a look at Number Twenty-five and 
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look on page 77. How much C&D waste was 

generated last year in Spartanburg County? 

(Reading. ) In F. Y.' 08? 

Yes, sir .. 

Twenty-six thousand three hundred and 

sixty-four 

Okay. 

-- tons. 

Now, let's back up in that document to page 75 

where it lists the facilities that exist, the 

landfills in Spartanburg County. And we've got 

what's listed as the Wasp Nest Road landfill; 

is that correct? 

Yes, sir. 

And what is its capacity? 

It's permitted annual rate of disposal for Wasp 

Nest Road landfill is 80,000 tons per year. 

All right. NOw, let's go back to page 77 and 

let's take a look at Greenville County. Over 

the course of the last five years, what's the 

most waste that's been generated in Greenville 

County that would go to C&D landfills? 

Two hundred and ten thousand nine hundred and 

twenty-four tons 

Okay. 
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in F.Y. '08. 

All right. NOw, let's turn bac k to page 74 of 

Exhibit Twenty-five and let's see what kind of 

facilities we have in Greenville County. It 

looks like to me the first listed facility in 

Greenville County something called Carter 

Excavation Company, Big Valley? 

Yes. 

qkay. And what's its annual permitted disposal 

rate in tons? 

Seventy-five thousand tons. 

Okay. And the next facility is G~eenville 

Republic, and it has an annual permitting 

capacity of 200,000 tons, doesn't it? 

Yes. 

Okay. And then next we have something called 

Twin Chimneys and it has an annual permitting 

capaci ty of a Ii t t Ie over 87, 000 tons, doesn't 

it? 

Yes. 

Okay. And then we've got something called 

W.C.A. Shiloh, a C& 0 landfill, and it·' s 

per~itted to receive 128,000 tons a year, isn't 

it? 

Yes. 
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Okay. Now, so if we sum this up, we I ve got 

Laurens with about, say, 17, if we want to 

round up the best year they had, and 

Spartanburg -- even if you go back and look at 

the fiscal year 2007, when it was higher, they 

seem to have fallen off in 2008. It went down 

from 72,000 tons to only 26. So let's use the 

72,OOO-ton figure. 

So we've got 72,000 tons in Laurens and we've 

got I mean, 17 in Laurens,· 72,000 in 

Spartanburg, and Greenville, about 210; so, 

we're looking at a little over 300,000 tons in 

the three-county area that's being generated in 

the maximum year for all those counties. 

Yeah, that's a ballpark number. 

Okay. And if we go back and add up the 

capacity of the landfills in those three 

counties, we've got Curry Lake with 240,000 

tons a year; we've got Wasp Nest Lake, or 

whatever it is, Road at BO,OOO; and we've got 

four facilities in Greenville with -- one with 

75,000; one with 200,000; one with a little 

over 87,000; one with 128,000; for a total of 

something over 810,000 tons a year capacity; 

isn't that right? 
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That's an approximate number, yes. 

Okay. So whether you're looking at this from 

a Laurens County's perspective or from all 

three county's perspective, we've got maybe 

250 percent of the capacity that would handle 

all of the waste generated in those three 

counties already, don't we? 

Yeah. I mean, except that they -- you know, 

many of the landfills in those counties take 

waste from other counties, as well. 

Okay. So what is our planning area here? Are 

we planning for the whole state? 

The planning area for the individual landfill 

that we made the demonstration-of-need decision 

on was the ten-mile radius circle that we 

talked about earlier. 

Okay. 

That's how you determine their maximum disposal 

rate that's allowable and whether they can 

locate there. 

All right. Well, let's go back to page 14 of 

Exhibit Twenty-five, for example, Greenville 

County. That big landfill, Greenville 

Republic, they're licensed for 200,000 tons a 

year, but in fiscal 'DB, they didn't receive 
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but 48,000 tons, did they? 

Which page are you on? 

,Page 74 of Exhibit Twenty-five. 

Whic~ one are you asking me about, again? 

About the Greenville Republic. 

okay. That's right. They're permitted for 

200,000 maximum; they took 48,057 tons. 

Okay. And Twin Chimneys is licensed for a 

little over 87,000, but they took in only 

51,000. 

Correct. 

And W.C.A. Shiloh is licensed for 128,000 -tons; 

they took in a little over 80,000 tons. 

Yes. 

Okay. So wherever they're getting it from, 

they're not using up all of their licensed 

capacity right now, are they? 

That's right. 

Okay. Now, earlier in this case, when we took 

your deposition, you said that' the existing 

capacity, 240,000 tons of capacity that exists 

at Curry Lake, was not taken into account in 

the need determination. That's what you said, 

isn't it? 

The amount of waste that they are permitted 
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for? 

Yes, sir. 

That's right. 

Okay. And you also said that the existing 

capacity in Spartanburg and Greenville County 

was also not taken into account; isn't that 

right? 

That's correct. 

Okay. And so you also didn't take into account 

the fact that these three counties have over 

800,000 tons of capacity while they're 

generating only around 300,000 tons of waste. 

You didn't take that into account, did you? 

That's right. We followed the regulation -~ 

Okay. 

-- which gives us the criteria that we look at. 

All. right. NOW, when was the first time y' all 

actually did put this thing out on public 

notice and start receiving public comments? 

I don't know the date. 

Okay. 

I know 

Was it around February of 2008? 

That could be right. It was sometime prior 

to in the summer· of 'OB, we issued the 
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permit, so it was sometime prior to that. 

Okay. Let me hand you a document marked 

Petitioner's Exhibit Sixteen. Is this a letter 

to Mr. Gilkerson attached to a draft permit? 

Yes, it is. 

Okay. And that draft permit was actually what 

sort of triggered the public notice and public 

comment process, wasn't it? 

Yes. 

And so attached at the end of that stack of 

documents was a public notice that was issued 

around that same time, February 14th, 2008; 

isn't that correct? 

The next to the last page, which is the public 

hearing announcement, and then the final page 

is the postal service. 

It's just the return receipt from 

Mr. Gilkerson. 

Uh-huh (affirmatively responds). 

Whose handwriting isn't really that bad. 

That's just those electronic things you sign at 

the post office that messes your signature up, 

isn't it? 

No comment. 

All right. So no public notice had been issued 
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before then, had it? 

A: I'm not aware of any. 

Q: Okay. Now, then a public hearing was held on 

March 13th, 2008. And this exhibit that we've 

marked as Number Seventeen, that's the agenda 

for that public hearing, isn't it? 

A: (Reading.) Yes, it is. 

MR. CHANDLER: Okay. Your Honor, I would move that 

Exhibits Sixteen and Seventeen, the letter with 

the draft permit and public notice and the 

agenda and fact sheet for the public hearing, 

which is Number Seventeen, that Sixteen and 

Seventeen be admitted into evidence. 

14 MS. WXLLIAMS: No objection, Your Honor. 

15 MR. LAVENDER: One minute, Your Honor. I'm trying 

16 to catch up with the next one, with the second 

17 one. (Reading. ) 

18 No objection. 

19 THE COURT: They're admitted. 

~o (Petitioner's Exhibit Numbers Sixteen and SaveDtesn 

21 were admitted into evidence.) 

22 Q: 

23 A: 

24 Q: 

2S 

Mr. Coleman, did you attend the public hearing? 

Yes, I did. 

Okay. And ~uring that public hearing, did the 

Department receive any comments or questions 
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relating to whether or not this landfill was 

needed? 

I would really have to look at the transcript 

to see specifically, but I do recall that, you. 

know, at least there were some questions about 

why it's needed or whether it's needed, yes, 

from the public. 

Okay. And at that point, you had already had 

for a couple of years a resolution from Laurens 

county Council questioning the need and the 

letter from members of the House and Senate 

questioning need. You had had those things for 

sometime. 

Yeah, we looked at those letters earlier. 

Okay. And the document we've marked as 

Petitioner's Exhibit Twenty, is that a cover 

letter and the comments that were submitted to 

the Department by the group that is known as 

Engaging and Guarding Laurens County's 

Environment or EAGLE? 

Yes, it is. 

Okay. And the comments of this organization, 

the very first f1umbered point that they made 

was an argument that there is no need for this 

landfill; isn't that correct? 
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1 A: That's what it' 5 titled, "There is no need for 

2 the landfill." 

3 MR. CHANDLER: All right. Your Honor, we would 

4 offer Petitioner's Exhibit Twenty for the 

5 purpose of showing that the question of need 

6 was raised with the Department during the 

7 public hearing process. 

8 THE COURT: Well, he's already testified to that 

9 effect, but any objection? 

10 MS. WILLIAMS: No objection, Your Honor. 

11 HR. LAVENDER: None, Your Honor. 

12 THE COURT: All right. It's admitted for those 

13 limited purpose -- or that limited purpose. 

14 (Petitioner's Exhibit Number Twenty uas admitted into 

15 evidenoe. ) 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q: 

A: 

NOw, Mr. Coleman, a few months after that 

public hearing, the Department went forward and 

issued a permit.' And I'm handing you a letter 

with attachments marked Petitioner's Exhibit 

Twenty-one. Is that the transmittal letter and 

the permit that was sent to Mr. Gilkerson for 

this landfill that we have at issue? 

(Reading.) Yes. 

MR. CHANDLER: Okay. r'm going to ask that Exhibit 

Twenty-one be admitted into evidence. 
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1 THE COOR.T: All right. Is this debateable? 

2 MS. WILLIAMS: No objection. 

3 MR. LAVENDER: Checking pages, Your Honor, sorry. 

4 THE COORT: Oh, okay. 

5 MR. LAVENDER: No objection. 

6 THE COURT: It's admitted. 

7 (Petitioner's Exhibit Number Twenty-one ~as admitted 

8 into evidence.) 

9 

10 

11 

12 

13 

14 

is 

16 

17 

18 

19 

20 

21 

22 

23 

24 

Q: All right. Now, Mr. Coleman, on the same date, 

a memorandum was sent out to, as this state's, 

concerned citizens, just letting other people 

know that this permit was being issued; isn't 

that correct? 

A: Yes, that's correct. 

Q: And that's reflected in the document we've 

marked as Petitioner' 5 Exhibit Twenty-two; is 

that right? 

A: Yes, it is. 

Q: Okay. Now, attached to this letter is also 

a what's titled a "staff decision summary 

r~port." Was that sent out with the memo? 

A: Yes, sir, it was. 

MR.. CHANDLER: We would ask that Exhibit Twenty-two 

be placed into evidence. 

25 MS. WILLIAMS: No objection, Your Honor. 
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MR. LAVENDER: I don't have the complete one. 

you know how many pages it consists of? 

113 

Do 

3 MR. CHANDLER: Let's see. 

4 THE COURT: How about just show the exhibit to 

5 Mr. Lavender. 

6 MR. LAVENDER: I've got eight sheets, but I don't 

1 think that's everything. 

8 (Off the record.) 

9 MR. LAVENDER: No objection, Your Honor. 

10 THE COURT: It's admitted. 

11 (PetitioDer's Exhibit Number Twenty-t~o ~as admitted, 

12 iDto evideDce.) 

13 

14 

15 

16 

11 

18 

19 

20 

21 

22 

23 

24 

25 

MR. CHANDLER: All right. Your Honor, this is the 

Q: 

A: 

Q: 

exhibit that in the packet that I handed up to 

the Court has a loose page. When we bound it, 

that page somehow got left out, but that loose 

page fills that in. 

Now, Mr. Coleman, in this staff decision 

summary report, there is a section that's 

titled "Need for the Landfill;" isn't that 

correct? 

Yes. 

Okay. And in response to the comments that you 

had received about need, what 

Department say? 
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Q: 

A: 

Q: 

A: 

Q: 

A: 

Q: 

A: 

Q: 

A: 
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We said that the Department addresses the need 

using the demonstration-ai-need regulation and 

we go on to explain a little bi t more about 

that. 

Okay~ And, basically, you told the public that 

you found need based on the formula that we've 

been discussing here today; isn't that correct? 

Yes, that is correct. 

Okay. And in the permit that was issued, it 

set a capacity of 154,000 tons per year. 

(Reading. ) Let me look at the permit real 

quick, because sometimes do I still have 

that exhibit, with the final permit? 

Let's see. I think it may be right up here. 

(Reading. ) Yes~ the allowable rate of disposal 

in the permit is 154,000 tons per year. 

Okay. Now, the regulat ion that you ment ioned 

in that explanation to the public, you're 

referring to Regulation 61-107.17, aren't you? 

Yes, sir. 

Okay. And in the process of determining need, 

you had gone through section -- used part D of 

that regulation that's titled 

need," didn't you? 

Yes, sir, I believe that's --
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Q: Okay. And the rest of the other stuff fits in, 

but that's wha t you went through. And you 

looked at the as it requires in (1) (A) under 

D, you looked at latitude and longitude, right? 

A: Yes. 

Q: And you looked at the proposed disposal rate. 

Well, what did the company ask for when they 

first asked for a demonstration of need? 

A: I'm not sure I know what you're asking. 

Q: All right. Well, I'll make it easy for you. 

When Rudy Curtis wrote his letter in on behalf 

of this landfill, he just asked for. a 

determination of need based on the maximum 

amount he could get, didn't he? 

A: (No response.) 

Q: Yeah, he· said -- and he underlined this,. "the 

maximum annual tonnage limit allowed," was what 

he wanted. 

A: He is asking us at this time to determine the 

maximum allowable, yes, that's right. 

Q: Okay. All right. So you look at that for 

sections (l) (A) and (1) (B) of part 0 of this 

regulation. Now 

A: I don't have the regulation in front of me, so 

if you I mean,. if you want to talk about 
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Q: 

A: 

Q: 

A: 

Q: 

A: 

Q: 

A: 

Q: 

A: 

Q: 
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that, specifically, I'd like to have it, 

because I'm not you're as king me wha t we 

considered, ~hat parts. I mean, we do consider 

the entire regulation, but I'm not I'd feel 

more comfortable with it in front of me. 

Okay. (Tendering. ) Do you recognize this as 

that part of that regulation 

Yes, I see --

-- what I've just-handed you? 

Section 0, determining need. 

Okay. All right. And you moved on down 

through that regulation and you got to the 

point in number three where you located on the 

map and you draw a circle and you create a 

planning area. 

That's correct. 

Okay. And then you count and see how many 

landfills are within that planning area. 

Yes, sir. 

And if you stop counting at one, then that 

means you mo,ve to the next step, which is to 

determine the maximum allowable 

capacity. 

That's correct. 

And that's what you did. 
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Yes. 

Okay. Now, that's that takes care of section 

(3)(A), (9), and (e). Does the regulation stop 

there? 

(No response.) 

r mean, I'm just talking about that specific 

part of it. 

There's a whole other page. 

Okay. But there's also a little D within that 

particular part of the regulation . 

Yes. 

And it says that, »The Department reserves the 

right to review additional factors in 

determining need on a case-by-case bas is;" is 

that right? 

Yes. 

Okay. And you told me in your deposition that 

that was put in there in case you run into a 

situation that was not anticipated by the 

regulations. 

Yes. That's pretty common for there to be 

language like "unless otherwise determined .by 

the Departmen t, n or. something like this, just 

in recognition that when you're writing and 

contemplating a regulation, you can never 
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Q: 

Q: 

A: 

Q: 
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completely predict every situation that· might 

arise and you want to be able to make a 

decision, if you need to. 

Okay. Now, in your deposition, you said that 

you didn't use this section in your analysis; 

isn't that correct? 

We're aware of the section. 

But you didn't use it in your analysis in this 

case? 

We were aware of a lot of other issues that 

were brought to our attention through the 

process. We considered all of the public 

comments and responded to those comments, but 

·none of them rose to the level of 'something. 

that, based on our review of the regulation, 

would change our decision in terms of issuing 

a permit. 

Okay. Now, other than the Ii t tIe paragraph 

that was in the July 18th, 2008 memorandum to 

concerned citizens, Petitioner's Exhibit Two, 

other than the little paragraph about "need" 

there, and other than the answers to Jeff 

Nichols' questions submitted back in June of 

2006, is there any document that the Department 

ever generated that responds to the comments 
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that you received? 

There were a number of face-to-face meetings 

with concerned citizens, I think. three, in 

addi tion to the public hearing, which was a 

fourth. But there are, you know, notes in the 

record that were taken at those meetings where 

these issues were also discussed and answered 

in those meetings with the citizens. But other 

than that, I'm not aware of anything else. 

Okay. Did you ever tell the citizens anything 

other than that "we followed the regulation, 

this landfill met the test of the regulations"? 

Did you say anything that varied on that answer 

at all? 

Not that I'm aware of. 

Okay. And did you ever give them any answer or 

any explanation of why you didn't look at 

additional factors? 

We explained why -- how we are directed by this 

regulation to evaluate this question in a 

certain way and that's what we do; we explained 

that. 

Okay. And what way does this regulation direct 

you to evaluate this question? 

We discussed the planning circle, determining 
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A: 

Q: 

A: 

Q; 

A; 

Q: 

A: 

Q: 

A: 

Q: 
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the maximum number of landfills' in the circle, 

and calculating the allowable tonnage per 

·landfill that's proposed. 

Okay. Is there anything in your regulation 

that defines what are "additional factors"? 

Not specifically, no. 

Is there any guidance document that DHEC has 

ever put together that defines what are 

"additional factors"? 

Not that I'm aware of. 

Is there anything in this rule that says when 

you are to consider additional factors? 

It says we reserve the right to do so. 

All right. But you don't have· anything that 

says, "Under these circumstances, we will 

consider them; under these set of 

circumstances, we will not." You don't have 

any kind of instruction like that in the 

regulation anywhere, do you? 

Not that I'm aware of. 

And you don't have that in any kind of guidance 

document within the Department, either, do you? 

No, sir, not that I'm aware of. 

Okay. Now, in the public comments tha·t were 

submitted to the Department, there was mention 
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of the Curry Lake landfill and its large 

capacity, wasn't it? 

Yes. 

Okay. And in none of the documents did the 

Department ever explain why that wain't enough, 

did you? 

We explained why the regulation allows two 

landfills in that planning area. 

Okay. Is there a definition of the term "need" 

in your regulations anywhere? 

No, not that I'm aware of. 

Okay. Is there a definit~on of the term "need" 

in the statute anywhere? 

The statute directs us to promulgate a 

demonstration-ot-need regulation which defines 

the demonstration of need. 

Okay. Now; the statute mentions the word 

"demonstration" and the regulation mentions 

that word, as well. But in reality, the only 

thing that the regulation requires anybody to 

demonstrate is where they want the landfill; 

isn't that true? 

No. I think 

What do they have to do? 

The act says we have to promulgate a regulation 
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for a demonstration of need. 

That's what it says the Department's got to do. 

I'm talking about the applicant. 

That we did went through the proper process. 

And what the applicant has to do is ask us if 

a certain location is sui table and allowable 

under the regulation that was promulgated. 

Okay. They have to ask you that --

Yes. 

and that is the Department's regulation 

deal'ing with the idea of a demonstration of 

need. 

That's right. 

Okay. Now, has the Department ever, to your 

knowledge, used this section that talks about 

looking at additional factors? 

I'm not aware of it being used to deny or 

approve a new landfill ever, no. 

Okay. Would the Department consider the fact 

that a county has a landfill that will take 

care of ten times the amount of 'waste that's 

generated in the county, would the Department 

ever consider that an additional factor to take 

into account? 

And to reach what conclusion? 
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To reach any conclusion. 

Onder the demonstration-of-need regulation in 

our eva 1 uation of that, we have not used that 

as an additional factor in the past. 

Okay. You've never used it, you didn't use it 

in this case. 

That's correct. 

Okay. Could you have used- that? 

No. 

Why not? 

Because if we had to use that, we would ha:ve 

been arbitrary in our decision and we would be 

sitting here with someone e'lse arguing why we 

denied the permit. 

Okay. So you didn't look at any other factors 

because you were afraid that if you looked at 

any additional factors, that would be 

considered arbitrary? Is that what you're 

saying? 

I'm saying that the regulation tells us what --

how to do this calculation and how to determine 

whether a landfill can locate in a certain 

location ~nd that's what we did. 

Okay. Do you think if the Department ever uses 

that section 0, that allows you to look at 

CREEL COURT REPOR'llNG, INC 
1230 Richland Street / Columbia. SC 29201 

(803) 152-3445/(800) 811-0896 

204 000205 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

EAGLE VS. SC DBC ET A.L. 124 

additional factors, if the Department ever does 

that, is that going to be arbitr~ry? 

A: That's way broad. I. can't -- I don't know. 

Q: You don't know? 

A: I don't know. 

Q: You don't know? 

A: I mean, that's 

Q: Okay. So you think it would be arbitrary for 

the Department to even consider the fact that 

this county has already got a landfill that 

will take more than ten times the amount of 

waste this county has ever generated, you think 

it would be arbitrary to even consider that. 

Is that what you're telling me? 

A: I'm saying that I don't see in the regulation 

where we have the latitude to just make that 

decision at any given time just because we 

think we need to. 

THE COURT: Mr. Chandler, at this point you've been 

going down this road for a while. The way that 

you've survived summary judgment is that this 

case is de novo from that of the Department. 

But you seem to be basing a lot of your inquiry 

here on whether on the Department's inquiry 

and if that's the issue, then maybe you need to 
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1 cor rect me, but I or I've been trying to 

2 understand what the relevance of this point is. 

3 MR. CBANDLE~; Well, Your Honor, I remember from the 

4 summary judgment hearing, and maybe I made more 

5 of this than I should have, but in the -- in 

6 announcing the decision to deny summary 

1 judgment, what I remember hearing was that --

8 I asked him these questions, but I never asked 

9 him why he didn't consider these factors or 

10 whether he considered these factors, and that 

11 was why summary judgment was being denied, or 

12 part of why summary judgmen~ was being denied. 

13 THE COURT: Okay. 

14 MR. CHANDLER: And that's why I'm explaining all --

15 I'm going into all of this. If that's really 

16 not a factor here, then I don't need to go any 

17 further. 

18 TBE COUB.T: I'm asking you. I put that as a 

19 "inquiry" in trying to figure out where you're 

20 going. 

21 MR • CHANDLER: Okay. Well, that was why I've been 

22 doing this. 

23 THE COURT: Okay. 

24 

25 

MR. CHANDLER: I mean, I realize this sometimes 

sounds like a waste of time, but I'm trying to 
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1 take my cues where I can get them. 

2 THE COUaT: Okay. 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

IB 

19 

20·, 

21 

22 

23 

24 

25 

Q: 

A: 

Q: 

A: 

Q; 

A: 

Q: 

Now, do you think the· Department could ever 

take into account and consider an additional 

factor the fact that a circle only takes in a 

little portion of a big county, like 

Greenville, and consider that an additional 

factor? 

I can -- all I can say to that is we haven't 

done that· and I can't speculate as to what we 

might do in the ~uture. I don't know. 

Okay. So in this case, -this circle only took 

in a little bit of Greenville County, didn't 

it? 

I haven't looked at a map today, but r' m not 

sure what portion of Greenville it took in. 

Okay. But in writing the capacity limit for 

this permit, you wrote in all of the waste 

generated in all of Greenville County, didn' t 

you? 

That was part of the calculation, yes. 

Okay. But what was not part of the calculation 

was the fact that Greenville County itself 

already has 800 well, not BOO,OOO in 

Greenville County, but over a half a million 
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tons of capacity within Greenville County 

itself. 

That's not· part of the formula in the 

regulation, that's correct. 

Okay. Unless you consider it an additional. 

factor, right? 

We did not. ' 

You did not, okay. 

Would it be an additional factor if another 

commercial landfill was 10.1 miles away from 

this landfill? 

Just to be clear on what you're asking me 

would you try to be a little bit more clear? 

All right. Let's say you drew your circle. 

Uh-huh (affirmatively responds). 

And you only found one landfill within that 

circle that counted, but there were others that 

were just right a~ound the edge of that circle. 

Was the fact that there were others that were 

just outside that circle, could that be an 

additional factor? 

It hasn't been. 

Could it be? 

I can't speculate. No, not that I know of. 

Okay. Can you think of anything that would 
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1 ever be an additional factor? 

2 A: No, but we you know, we certainly would 

3 evaluate any and all comments and points that 

4 are brought to our ·attention and if something 

5 came up, it certainly could happen. 

6 Q: Okay. Now--

7 MR. CHANDLER: Judge, I've got a few questions here 

8 that are going to be tied up when I put my 

9 wit·nesses up to deal with standing. But I'm 

10 not trying to broaden out the issues that are 

11 being presented here in terms of the merits of 

12 the case. 

13 THE COURT: Well, you can pursue -- you can pursue 

14 questions involving areas where you haven't 

15 sufficiently laid the foundation if you set 

16 forth to the Court that you will connect it up 

17 and that if it's subsequently not connected up, 

18 then it can be stricken. 

19 MR. CHANDLER: Exactly. 

20 MR. LAVENDER: Your Honor· 

21 

22 

23 

24 

25 

HR. CBANDLE!t: And, you know, on questions of 

standing, there are often issues that really 

might give you standing, but you don't have to 

make a ruling on those issues on the merits. 

MR. LAVENDER: Your Honor, I don't believe we've 
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1 raised a lack of standin~ question. 

2 THE COURT: You can stipulate to that issue. 

3 MR. LAVENDER: And I think we're prepared to 

4 stipulate to that. 

5 MS. WILLIAMS: I also stipulate, Your Honor. 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 . 
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25 

MR. CHANDLER; Okay. Let me make sure. Are you 

MR. 

THB 

willing to stipulate that the group EAGLE has 

members who live within the vicinity of the 

landfill, who have concerns about the impacts 

of the landfill, and potentially are going to 

be negatively effected by the landfill so that 

they have standing? 

LAVENDER: Your Honor, we're prepared' to 

stipulate that the Petitioners have standing 

for purposes of the proceeding~ here today. To 

the extent that that standing is intending to 

raise issues beyond the scope of these 

proceedings, I think that's a different 

question. But we've moved down or we've 

funneled, I thought, this whole case down to 

the issue of need. And we stipulate that 

Petitioners, for purposes of pcoceedings 

they go forward, have standing. 

COURT: Mr. Chandler, if he stipulates 

standing, it doesn't matter how you acquire 
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standing. He stipulated to the issue, so the 

issue is off the table. 

MR. CHANDLER: Okay. Well, I just want to make sure 

that --

THE. COURT: How you get there is not the issue 

be~ause he stipulated to the ultimate 

MR. CHANDLER: Well, let me word it in a more 

general way. By stipulating to standing, 

you're stipulating that we have a factual basis 

for standing without getting into the specifics 

about what it is? Because I want to make sure 

I'm covered on facts and the law. 

THE COURT: I can make it real simple, is from my 

perspecti ve, if he stipulated to standing, he 

has stipulated to the three factors that are 

set forth in Lujan. 

17 MR. CHANDLER: Lujan is exactly what I'm worried 

18 

19 

20 

21 

22 

23 

24 

25 

about, Your Honor. And as long. as we're 

satisfied that I have -- that we have met the 

test of Lujan -- Lujan, however you want to say 

it and the other standing cases, then I'm 

comfortable with that. 

THE COURT: Okay. Is that --

MR. LAVENDER: For purposes of these proceedings as 

they exist today, subject to our pending 
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1 motions. 

2 THE COURT: Okay. 

3 MS. WILLIAMS: I concur, Your Honor. 

4 THE COURT: All right. 

S MR. CHANDLER: Okay. All right. 

6 

7 

B 

9 

10 

11 

12 

13 

THE COURT: So, Mr. Chandler, you're going to the 

French pronunciation of Lujan? 

MR. CHANDLER: I've heard different judges say it 

different ways and I probably shouldn' t have 

said it any other way than the way you said it. 

I try to adjust my pronunciation -- as bad as 

my Southe'rn accent can be somet imes, I try to 

pronounce things the way judges do. 

14 THE COURT: Well, that's fine. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

Q: 

A: 

Q: 

Mr. Coleman, these questions I ask you about, 

the ten-mile line, under the regulation's 

that Regulation 61-107.17, as it exists 

right now. 

Today. 

Now, I und~rstand there may be arguments about 

how it applies, but under the regulation that 

exists right now, we don't draw a ten-mile 

circle; we draw a 20-mi1e circle, don't we? 

24 MS. WILLIAMS: Your Honor, we object to this line of 

25 questioning, because we didn't -- DHEC did not 
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1 make the DON approval decision under the 

2 regulation now; we made it under the old 

3 regulation. It's not relevant. 

4 MR. LAVENDER: We object to the relevance. 

5 MS. WILLIAMS: We strongly object. 

6 MR. CHANDLER: Your Honor, you know, we talked about 

7 this a little bit in summary judgment and we've 

8 submitted those cases of United States versus 

9 *Ziffron and In Re: Soloman, and we believe 

10 that when the law changes for an activity 

11 that's to occur in the future, you apply the 

12 law as it's changed. Whatever the ruling is, 

13 I want to at least make a proffer on this 

14 issue. 

15 THE COURT: Okay. I respectfully disagree with you 

16 on that, so I sustain their objection, but I 

17 will allow your proffer. You can present it in 

18 wr i t ten form or through quest ions, if you wish 

19 to make them. 

20 MR. CHANDLER: All right. Let me just ask a few 

21 questions and this will be the proffer that I 

22 want to make. 

23 MR. COLEMAN - PROFFERED DIRECT EXAMINATION BY MR. 

24 CHANDLER: 

25 Q: Mr. Coleman, under the regulations that came 
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into effect on June 26, 2009, the circle has 

grown from a ten-mile circle to a 20-mile 

circle; isn't that correct? 

For Class II landfills, it's a 20-mile circle. 

Okay. And Class II landfill is generally what 

is co~monly known as a C&D landfill. 

Not exactly, but Class II landfills do take C&D 

debris, generally. 

Okay. And the permit at issue in this case is 

a Class II landfill permit? 

I believe so, yeah. I didn' t I'd have to 

look at it, again. 

Well, let's be sure. 

I'm almost positive. 

That should be it right there. 

(Reading.) Yes, sir, it's Class II landfill 

permit. 

Okay. And so if you were considering the 

question of a demonstration of that need for a 

landfill as of today, you would apply a 20-mile 

circle. 

Yes. 

Okay. Now I as part of my proffer, I've got a 

map that has been marked as Petitioner's Number 

Twenty-eight. Do yoU recognize that map? 
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1 A: (Reading. ) Yes. This map was produced in the 

2 Department, within the Department. 

3 Q: Okay. And it shows various landfill facilities 

4 around the State and the 20-mile circles around 

5 those landfill locations. 

6 A: Yes, it do~s. 

7 Q: Okay. And is this proposed MRR Highway 92 

8 landfill shown on this map? 

9 A: Yes, sir, it is. 

10 MR. CHANDLER: Okay. We're offering this as an 

11 exhibit as part of your proffer. 

12 THE COURT: As part of the proffer, okay. 

13 What is it marked? 

14 MR. CHANDLER: Petitioner's Number Twenty-eight. 

15 THE COURT: All right. It's admitted for purposes 

16 of proffer, so I'm not asking for objections on 

17 it . 

18 (Petitioner's Exhibit Number Tl1enty-eight t1as 

19 admitted into evidenoe through the proffered direct 

20 examination. ) 

21 

22 

23 

24 

25 

MR. CHANDLER: Okay. I understand there's a 

Q: 

continuing objection and all of that and the 

Court's ruling. 

Now, Mr. Coleman, how many landfills that count 

under this regulation are within the 20-mile 
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circle on this map for this landfill? 

A: Twenty-mile circle for the Highway 92 landfill 

that we're talking about? 

Q: Yes, sir. 

MS. WILLIAMS: Excuse me, Your Honor. Is this still 

part of his proffer? 

7 THE COORT: Correct. 

8 MS. WILLIAMS: Oh, all right. 

9 A: 

10 

11 

12 

13 

14 

15 

16 

17 Q: 

18 

19 

20 

21 

22 A: 

23 

24 

25 Q: 

Give me a minute. (Reading. ) 

It's difficult on this map because it shows all 

facilities. If we were doing thi~ as part of 

our evaluation, we would· isolate just the one 

circle and look at it that way. But" I mean, 

it looks like probably four, four total 

facilities, Class II facilities, in the circle, 

maybe five; hard to say. 

Okay. And under the regulation as it's written 

now, with that many facilities within the 

20-mile circle, the decision of the Department 

would be to deny the demonstration-of-need 

request, wouldn't it? 

Well, the regulation doesn't retroactively take 

perml ts away from facilities that are already 

in the circle when the reg is passed. 

I understand the legal position on that. If 
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1 you were judging a new landfill today and you 

2 drew a circle that was 20 miles and there were 

3 two or more facilities within that 20-mile 

4 circle, your decision would be to deny, 

5 wouldn't it? 

6 A: Yes, it wo·uld. 

7 Q: And under the 20-mile circle here, we've got 

8 four, maybe five landfills within that 20-mile 

9 area? 

10 A: Yes, sir, that's what it appears to be. 

11 MR. CHANDLER: Thank you, Mr. Coleman. 

12 THE COURT: Mr. Lavender? 

13 MR. LAVENDER: Ca~ we take a short break? 

14 THE COURT: Yes. 

15 (Off the record from 2:16 to 2:27 p.m.) 

16 THE COURT: All right. Mr. Lavender? 

17 MR. LAVENDER: Thank you, Your Honor. 

18 THE COURT: I might need you to wait just a second. 

19 MR. LAVENDER: All right, sir. 

20 (Of£ the record.) 

21 THE COURT: All right. Proceed. 

22 MR. COLEMAN - CROSS-EXAMINATION BY MR. LAVENDER: 

23 Q: 

24 

25 

Mr. Coleman, with respect to the proposed 

facility, I think you've spoken about the fact 

that the planning area proposed for the MRR 
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Highway 92 facility included three counties; is 

that correct? 

Yes. 

Okay. Can I get you to look briefly and 

we've talked a lot about Curry Lake. Can I get 

you to look at Petitioner's Exhibit ~wenty-six, 

which I think there's a copy of it beside you. 

Let me go through this. 

You've got them stacked there? 

I do. They're not in order. Let me there '. s 

another stack upon the edge there. 

It's the one that looks like this on the front 

(indicating). 

Okay. 

This is the stuff that came in for Mr. Holland 

earlier. And I just wanted you to t~ke a look 

at the last page of that exhibit and tell me if 

you can. describe what that is. 

This is a reporting form that is submitted to 

the Department 

Right. 

for the annual reporting process and it's 

for construction and demolition and 

land-clearing debris landfills. It's submitted 

from Waste Industries, signed by Mr. Fred 
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Counts, who is the manager, and it basically 

gives a listing of the waste that was taken in 

that at that facili ty and where it 

originated. 

All right. And if I could get you to 100 k 

that, tell me how much waste it indicates was 

received from Laurens County. 

This is for the Curry Lake facility 

That's right. 

--and it says -- Laurens County is not listed. 

Can you draw. any conclusions from that? 

Well, it has in-county waste of 3,098 tons. 

Right. So the conclusion is that it's 3,098. 

From Laurens County. 

Right. 

That would be my conclusion. 

All right. And I think Mr. Chandler walked you 

through those, but how many other. counties out 

of county are identified on there? 

Seven additional counties. 

Now, is that the type of information that goes 

into your annual report, both of which I think 

are portions of which we referred to, I think, 

are Exhibits Twenty-four and Twenty-five. 

that the type of information that --
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Yeah. This is an example of a report that we 

get from an individual facility that we use to 

compile the report. 

Right. Then let me ask you, for example, to 

look at Exhibit Twenty-four now. That's the 

excerpts from the '07 report. 

Okay. 

It looks like this on the front. 

I've got Twenty-five. I'm looking to see if 

Twenty-four is up here. No, it must be ... 

Do you have it? I I m going to ask you about 

both of those. 

Yes, I have them. 

You've got them both close at hand? And'you're 

looking at Twenty-four? 

Yeah, Exhibit 

Twenty-four. That's the '07 report? 

Yes, it is. 

Okay. And on page the pages that are 

numbered 73, for example, I think you referred 

to these earlier. 

Okay. 

And I'want to call your attention to Curry Lake 

data line. And we've talked about the 

permi tted rate of disposal versus the 'actual 
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information, which was fiscal year '07 appears 

to be 67,260; is that correct? 

Yes. 

And what is the "remaining life" indicated on 

there? 

It's estimated at 38 years. 

Okay. Let me while you're holding that 

thought, go to the other Exhibit Twenty-five 

and look at page 75. 

(Witness complies.) 

11 THE COURT: Wait a second. Give me that, again. 

12 MR. LAVENDER: Your Hono~, I'm moving from page 73, 

13 which has the 

14 THE COURT: Okay. 

15 KR. LAVENDER: estimated remaining life on 

16 Exhibit Twenty-four and I'm jumping' to the 

17 same the corresponding page in Exhibit 

18 Twenty-five --

19 THE COURT: Okay. Got you. 

20 

21 

22 

23 

24 

25 

Mil • LA VENDEIl : which is page 75 of the exhibit. 

Q: 

A: 

Q: 

Do you follow me? Are you there, 'Mr. Coleman? 

Yes, I'm with you. 

NOw, the same permitted rate of disposal, where 

obviously they haven't done anything with the 

permit, a few tons more in disposal from the 
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following year. 

(Nods head affirmatively.) 

And what's the remaining life indicated on 

there? 

Twenty-three years estimated. 

All right. NOw, that' 5 a pretty sizeable jump 

between 38 down to 23, isn't it? 

Yes, it is. 

Does that suggest that there's any reliability 

in the information that was reported to you? 

It's an estimate provided to us by the 

facility 

Olc.ay. 

-- and I don't -- it certainly aoes change from 

time to time. 

And the one for Clinton in Exhibit 

Twenty-four or I think as Mr. Bolland 

pronounced it C1innon said 20 years. in the 

fiscal year '07 report, is that right, the 

remaining life? 

And it did not report anything on the '08 one. 

Was that something y'all would have asked them 

about? 

We may have, but it probably just reflects a 
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change in their plans for -the future. 

Right. 

Because we knew the new regulation was coming 

into place and such, so .. , 

They weren't taking in much waste anyway. 

That's right. 

Can you give the Court .some idea about how the 

useful life is computed and the remaining life? 

For example, is there a difference in computing 

the remaining life of a facility between using 

the actual disposal for the previous year or 

the permitted disposal? 

Yes, there is a difference. 

And explain what one change makes. If you use 

the permitted disposal, will it reduce or 

increase the remaining life of the site? 

If you use the --

Permitted. 

permi tted disposal, as surning that they're 

actually taking less than that amount, which is 

a good assumption, hopefully, but if you use 

the permitted annual rate, the life span would 

generally go down. 

considerably, if you look at the difference in 

the actual versus permitted for this facility. 
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For that Curry Lake facility, yes, it would be 

a big difference. 

All right. 

and 23. 

But there's a big jump between 38 

Right. 

So it's really hard to tell what the remaining 

life is for this site at this point. 

I would agree. 

Okay. You had that information when you were 

reviewing the Department has this 

information when it reviews . demonstrations of 

need, right? 

We have the information in the '07 report. 

Right. . Okay. Yeah, for the '07 report, you 

had this information. You had in 

particularly, you had table 7.7, which is page 

75 in Exhibit Twenty-five, b.ecause that says 

that that's the type of information that you 

looked at for determining need. 

Well, in ·Exhibit Twenty-four, which is the '07 

report 

Right. 

-- we would have had that table, yes. 

Right, pag~ 25 (sic). You didn't have the 

information that comprises 
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Twenty-five -- by July 18 of • 08, did you have 

any of that information that would have allowed 

you to compile that report? 

Not much, in the final form. 

Well, when was the reporting date for the end 

of June 3D, '08? 

We usually allow until September or so to 

get -- that's when we ask people to get it in 

by September. 

Okay. 

Then we continue to vet it and ask questions 

and such after that. 

All right. And when you look at the data on 

page 75, which is the C&D generated for 

disposal for purposes of the DON, what is the 

derivation of that information? 

We" re looking at Petitioner's Exhibit 

Twenty-four? 

Exhibit Twenty-four. 

Okay. And page 751 

Page 15, which is table 7.7, the DON table. 

Okay. 

What is the derivation of that information? 

Each facility reports where the origin of the 

waste that they dispose of, they report the 
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origin of that waste, so that is we use 

those numbers to calculate like, we might 

have seven facilities that say they take waste 

from Greenville County. And so you add all 

that together as far as the to get the 

generation rate for Greenville County. Plus 

you add the recycling, as well, which is also 

part of the waste generation. 

So it's only as good as what you get. 

I mean, we do ask a lot of questions about it 

and try to make sure it's as accurate as 

possible, but we do rely on facilities to 

report to us. 

But the form of that information comes in the 

manner similar to what was described in the 

previous exhibit that we talked about with the 

Curry Lake information 

That's right. 

-- Exhibit Twenty-six. 

That's right. 

Is that right? So it comes from the facility. 

It does. 

COURT: Wait a second. Twenty-six or 

Twenty-five? 

25 MR. LAVENDER: Twenty-six. 
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1 THE COURT: Okay. 

2 ~R. LAVENDER: The last page of Twenty-siK 

3 THE COURT: Oh, okay. There you go. 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MR. LAVENDER: The last page of Twenty-six was the 

handwritten annual report for Curry Lake. 

THE COURT: I got it. 

Q: 

A: 

Q: 

A: 

Q: 

A: 

Q: 

A: 

So that's the source of the typical 

info~mation; is that correct? 

Yeah, that's part of it. 

When you got the request for the 

demonstration-of-need approval for the proposed 

MRR facility, did you receive all the 

information that was required according to the 

regulation to make a determination? 

Yes. 

At that time were you asked to consider any --

to review any additional factors? 

At what time? 

At February 21st, which I think I forget 

which exhibit it is, the February 21st request 

.that came in of '06. I think it's Exhibit Six 

or Seven. Exhibi t Seven. Were you asked by 

anyone to identify -- to review any additional 

factors? 

Not that I recall. 
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Okay. And. then you made as I think was 

pointed out by counsel, you made the 

determination that was evidenced by 

Petitioner's Exhibit Eight, which is a letter 

to MRR dated March the 3rd. 

Yes. 

At that time, did the Petitioner did the 

applicant proceed with the submittal of the 

permit application? 

I ~elieve shortly thereafter. 

at the record to be sure. 

I'd have to look 

If I can get you to look at Petitioner's 

Exhibit Number Nine. 

(Witness complies.) 

On the fifth page, fifth sheet of that exhibit, 

can you describe what that is? 

If I have the right page that you're referring 

to, it's a June 12th, 2006 letter to Laurens 

county Council from Jeff Nichols. 

That's right. And what was attached to that 

letter? 

Questions and concerns regarding the proposed 

C&D landfill near Lake Martin. 

And this was admitted in, I believe, because it 

raises issues about need, did it not? 
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It asked questions about need, yes. 

And the cover of that is a memo from Ms. White. 

She works for you? 

(No response.) 

The front of page of that exhibit. 

Oh. 

I'm sorry. the front page of the exhibit. 

Yes, Ms. White works in my division. 

And there' s several questions and answers at 

the front of that that relate to need; is that 

right? 

Yeah, need is discussed and asked and answered 

on this memo. 

And there hadn't been any information that the 

Department had been -- had the Department been 

in communication with anyone with regard to 

this? Did the Department speak with anyone 

about this prior to this memo? 

I'm not sure. 

You don't know? You didn't talk with --

No, I did not speak with anyone. 

All right. You weren't in that position 

That's correct. 

-- at that stage of the game; is that right? 

Yes. 
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But you received the questions and attempted to 

provide answers to the questions --

Yes. 

-- with respect to the need. 

Now, I think there was another exhibit, you 

might recall. I thin k you were here. There 

was an exhibit th~t consisted' of a letter from 

various House ~embers and senators to the 

commissioner of the Dep~rtment; is that right? 

Yes. 

You're familiar with that? 

I recall that letter, yes. 

13 MR. LAVENDER: Your Honor, subject to our objections 

14 about j»risdiction, but I'm going to ask some 

15 questions about what the Department did for the 

16 balance of the permitting process. 

17 THE COURT: All right. 

18 Q: 

19 

20 A: 

21 Q: 

22 

23 

24 

25 A: 

Did you review that letter before making the 

permit decision? 

Sure. Yes. 

Did you review the comments that you received 

from various citizens throughout the 

throughout the period from the time that you 

got Mr. Nichols first list of questions? 

Yes. 
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Did you were those was that 

information were those additional submittals 

and comments to you sufficient for the 

Department to change its position with respect 

to the needs approval? 

No. 

In your ~eposition -- I don't know whether you 

h a v e a cop y 0 fit, but it's bee n a dm itt e d - -

Mr. Chandler asked you about paragraph 

(D) (3) (d). Are you familiar with the paragraph 

to which I refer? 

Yes. 

And I'm reading from a question that appears on 

page 59. Do you have it with you? You do have 

it with you. Beginning with line -- beginning 

on line 18, and the answer -- Mr. Chandler at 

the bottom says, "You did not utilize the right 

to review additional factors that's provided in 

subsection D of that part." And your answer to 

that question is what? 

I don't have that. 

Oh, I'm sorry_ 

I think it's in this document, but it will take 

me a minute. It's not numbered the same way, 

so 
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1 Q: Here's a copy of it right here. 

2 A: What page are you on? 

3 Q: I'm looking at page --

4 MR . CHANDLER: Let me have this one back so I can 

5 follow along, too. 

6 MR. LAVENDER: Sorry. 

7 MR. CHANDLER: This· was from the exhibits on the 

8 summary judgment. 

9 MR. LAVENDER: Uh-huh (affirmatively responds). Page 

10 59, line 24. 

11 THE COORT: This is exhibit ~hat? 

12 KS • WILLIAMS: Exhibit Five, Petitioner's Exhibit 

13 Five. 

14 THE COURT: Okay. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q: 

A: 

Q: 

A: 

Q: 

A: 

Q: 

A: 

I read the last -- I read a portion of 21, 22, 

and 23. 

Okay. 

And I just wanted you to start . on 24. Your 

answer begins on 24 and 25. 

Uh-huh (affirmatively responds). 

Do you 

Okay. You want me to read that? 

Well, my question is, is that still a correct 

statement? 

Yes. 
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Q: Okay. And it says you did not review 

additional factors and then it appears to 

qualify it. Is that what you intended to do? 

A: Yes. 

Q: So is that consistent with what I've asked you 

previously and that is, you did consider 

additional factors but didn't change your mind; 

is that right? 

A: Yeah, there's a number of factors that we're 

aware of and a, number of factors that we review 

and respond to during the process. 

Q: And these related to need. 

A: Yes. 

Q: They didn't change your"mind. 

A: That's right. 

MR. LAVENDER: Your Honor, if I could at least cross 

Mr. Coleman on the proffer 

18 THE COURT: Yes. 

19 

20 

21 

22 

23 

24 

MR. LAVENDER: please, at this point. This is 

just on the proffer. 

THE COURT: All right_ Y~u're crossing him on the 

proffer, but when you get through --

MR. LAVENDER: I will clearly state that I'm 

finished with that inquiry. 

25 THE .COURT: Okay_ 
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1 MR. COLEMAN PROFFERED CROSS-EXAMINATION BY MR. 

2 LAVENDER: 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q: 

A: 

Q: 

A: 

Q: 

A: 

Q: 

A: 

Q: 

A: 

Q: 

With respect to the proffer, Mr. Coleman, and 

that relates just to the questions from counsel 

for the Petitioners on the regulation as it 

exists today, which I believe was somewhere in 

the June of '09 time frame, was the effective 

date; is that right? 

Yes. 

You might remember off the top of your head. 

June 26. 

I think Mr-. Chandler asked you about the 

planning radius _for a Class II landfill from 

as a result of the June of '09 regulation. 

(Nods head affirmatively.) 

And that's 20 miles now, right? 

Yes, it is. 

Can you describe what the effect of that change 

does with respect to the number of the 

possibility for the number of new landfills 

going forward? 

It significantly- reduces the possibility for 

the number of new landfills. 

Okay. And as a consequence of that, what's the 

effect on existing landfills for purposes of 
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Q: 

A: 

Q: 

A: 

Q: 

A: 

Q: 

A: 
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their allowable tonnage and potential to expand 

for the larger planning area? 

Well, they'll be fewer landfills in the future, 

so, as growth occurs, they will need to take in 

additional amounts of waste on a yearly basis. 

And the 20-mile circle now would allow a 

larger -- in most cases -- I can't really say 

in every case, but in most cases, the 20-mile 

circle will now allow a larger annual disposal 

rate for the existing facilities. 

Okay. And does the 20-mile radius make the 

planning area greater than it is, right? 

That's right. 

Does that further or hinder a regional concept? 

It furthers a regional concept. 

And do you consider a planning radius that 

encompasses more than one county an original 

facility? 

That facility certainly has the opportunity to 

be a regional facility in that area, yes. 

And t.he Curry Lake :(acility I mean,. that 

annual report from • 05 indicated about seven 

counties outside of Laurens from which it 

received waste, right? 

That's right. 
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Q: Is that some evidence that it serves as a 

regional facility --

A: Yes. 

Q; -- in that regard? 

A: Yes. 

Q: And a planning radius even of ten miles -- at 

that time, the Curry Lake facility had a 

planning radius of ten miles; is that right? 

A; Yes. 

Q: Okay. So the information with respect to the 

20-mile radius is to further limit the number 

of future new landfills. 

That's correct. 

MR. LAVENDER: Your Honor, that's all on the 

proffer, all inquiry on the proffei. 

THE COURT: So that 'I can be clear, under the new 

regulation, you said the facilities will be 

taking in more capacity? 

THE WITNESS: They will be allowed to take in more 

on an annual basis. 

THE COURT: Okay. I shouldn't say "capacity". More 

waste on an annual basis. 

THE WITNESS: 

MR. LAVENDER: 

Honor? 

Yes. 

A higher -- might I comment, Your 
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1 THE COURT: Yes. 

2 

3 

4 

5 

6 

7 

B 

9 

Q: Would it be correct, Mr. Coleman, to say they 

would be allowed a higher maximum allowable 

tonnage rate? 

A: . The tonnage -- "t-onnage" is the term of art for 

annual disposal rate. It's referred to as 

tonnage in the regulation. 

THE COURT: All right. Are you through with the 

proffer? 

10 MR. LAVENDER: Yes', sir. 

11 THE COURT: Okay. 

12 ~. COLEMAN - CROSS-EXAMINATION (Continued) BY MR. 

13 LAVENDER: 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q: 

A: 

Q: 

A: 

Q: 

A: 

Q: 

Now, the maximum allowable -- although, I think 

counsel for Petitioners has established that in 

this particular case, the maximum allowable 

tonnage rate was 154,000 and that's what the· 

applicant sought. 

Yes. 

That's not always the case, is it? 

That the applicant seeks the maximum in the 

permit? 

Right. 

No, that's not always the case. 

Okay. But not withstanding the fact that 
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that's the maximum allowable, isn't it fair to 

say that even as evidenced by the data from the 

annual reports, Exhibits Twenty-four and 

Twenty-five, in many cases that's a far cry 

from what the actual disposal is? 

A: Yes, it's different. 

Q: It just allows, then, the flexibility to 

continue to take waste as its generated. 

A: Yes, that's right, and to seek new contracts. 

Q: I mean, the volume of, waste is driven by a 

number of other factors, isn't it, like the" 

economy? 

A: Correct. 

HR. LAVENDER.: That' 5 all the questions I have f·or 

Mr. Coleman. 

THE COURT: Ms. Williams? 

MR. COLEMAN - CROSS-EXAMINATION BY MS. WILLIAMS: 

Q: Mr. Coleman, my first few questions have to do 

with just the DON review, DON request review. 

A: (Nods head affirmatively.) 

Q: Do you know whether or not staff was aware at 

the time of the DON review of all of the 

landfills, all of the C&D landfills that were 

in Greenville Cpunty? 

A: Yes, we were aware. 
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16 

17 

16 A: 

19 Q: 

20 

21 
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23 Q: 

24 
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Okay. And how about Spartanburg County? 

Yes. 

And Laurens County? 

Yes. 

All right. And those are the three counties 

that were within the planning area for the 

proposed landfill by MRR; is that correct? 

Yes. 

Okay. Do you know whether or not staff was 

aware of the tonnage disposed of at those 

landfills in Greenville County? 

Yeah. We would have had the annual report that 

we compiled and it includes that information, 

yes. 

And that would includ~ Greenville County, 

Spartanburg and Laurens County; is that 

correct? 

Yes. 

Okay. And do you know if your staff was aware 

of the permitted annual disposal rate of those 

landfills in those counties? 

Yes, we were. 

All right. During DHEC' s DON review, do you 

know if the staff was presented with any new 

information in regards to demonstration of need 
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for the proposed landfill during the time of 

the -- when I say "new information," I mean in 

addition to the information I just asked you 

about. 

No, I'm not aware of any additional 

information. 

All right. And the information that you 

were -- that your staff was aware of regarding 

the disposal rates, how many C&D landfills were 

in the planning area, the permitted capacity 

for the landfills, would any of that -- did any 

of that information change the final outcome ~n 

terms of the DON being approved? 

No. 

And why is that? 

We were aware of that information and we 

consider whatever information we get, we review 

it, contemplate that versus the regulatory 

requirements. But none of those things rose to 

the level of ch~nging our decision on DON. 

If you had received any new or additional 

information, would you have looked at that? 

Of course. 

All right. During the permit applicatioQ 

review, the permit was put out on public notice 
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at some point; is that correct? 

Yes. 

Okay. And once it was put out on public 

notice, did DHEC receive comments regarding the 

landfill? 

Yes, we· did. 

Okay. And did any of those comments include 

comments on whether or not the landfill was 

needed? 

Yes. 

Okay. Did DHEC review those comments? 

Yes, we did. 

Okay. And once you issued the permit, you 

answered those comments; is that correct? 

We did. 

I mean, you responded. 

We did respond, yes. 

All right. And did you give those comments 

careful consideration? 

Yes, we did. 

And if there had been something that you 

considered compelling enough for DHEC not to 

issue the landfill permit, would that have 

occurred? 

Yes. 
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Q: All right. So· you do look at everything that 

is presented to the agency? 

A: We do -- yes, we do a very thorough review of 

all of the information that we have. 

MS. WILLIAMS: All right. Those are all the 

questions I have for now. 

THE COURT: Any follow-up questions on what they 

have asked? 

9 MR. CHANDLER: Huh? 

10 THB COURT: Follow-up questio.ns on what they have 

11 asked? 

12 MR. COLEMAN - REDIRECT EXAMINATION BY MR. CBANDLER: 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q: 

A: 

Q: 

A: 

Q: 

A: 

Mr. Coleman, in your deposition, you said you 

didn't take into account the capacity at Curry 

Lake: isn't that correct? 

We were aware of it. 

But you said you didn't take that into account 

in making your decision on need. 

It wasn't information that was part of the 

formula that we use to calculate need and 
Q 

tonnage. 

So it was not part of the decision. 

I don't know if there' s something that we 

are aware of and look at but it doesn't change 

the decision, is that part of the decision? 
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A: 

Q: 
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I'm just saying, in your deposition, you said 

it was not considered. 

Okay. Well, that may have been a misstatement 

in terms of the wording, but -- I mean, it did 

not rise to the level of changing our decision. 

We were aware of that information. 

All right. You were the designated spokesman 

for the Department in that deposition, weren't 

you? 

Yes. 

And it was what's called a 30 (b) (6) deposition 

notice. 

Correct. 

And in that, you said on. page 58 of that 

deposition that you didn't utiliie that section 

D to look at any additional factors. So you 

didn't look at 'any additional factors, did you? 

You're reading on page 58? 

Fifty-eight. 

Okay. 

MS. WILLIAMS; Your Honor, I object to this 

question, because Mr. Chandler hasn~t 

established that what he's asking Mr. Coleman 

is an additional factor. He's just saying that 

this was -- I mean, Mr. Coleman is saying that 
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1 he was aware of this information. It was 

2 there. They looked at it. But it hasn't been 

3 established that that' s an additional factor. 

4 These are things that we look at routinely when 

5 we review permit applications. 

6 THE COURT: Well, on one hand he's on direct and not 

7 

8 

9 

cross, but he has the right to ask him about 

the 30 (b) (6) deposition as to the meaning of 

it. You can always follow up on that. 

10 MS. WILLIAMS: All right. Thank you. 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

THE WITNESS: What lines are you looking at, 

Q: 

A: 

Q: 

A: 

Q: 

A: 

Q: 

A: 

Mr. Chandler? 

All right. Looking at page 58, lines 19 

·through 21. 

Okay. 

I asked you the question: "Okay. Now was this 

section utilized at all in the permitting ·of 

this MRR landfill?" And your answer was "no". 

That's correct. 

That was your answer. 

Yes. 

Okay. And you said that earlier on direct 

examination when I asked you about that, 

correct? 

Yeah, and I -- right. 
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Okay. And then --

What I said was, nothing has risen to the level 

of changing our decision that would be included 

in section D. 

But you said and when I too k your deposition 

that you didn't use that decision at all. 

I may have misunderstood your question at the 

time. But what I'm saying is that, you know, 

we were aware of a number of things. None of 

them have risen to the level of us utilizing 

other factors or changing the decision, so to 

speak. 

Okay. I mean, can you give me an example of 

something that would rise to the level of that? 

I don't know. 

You don't know? 

No. I don't. 

Okay. But you're afraid -- didn't you say just 

a little while ago that you were afraid that if 

you used any additional factor and changed the 

decision, that you were going to be criticized 

for that as being an arbitrary thing? 

I certainly think that would be a possibility, 

yes. 

Okay. Now, under your regulat.i.on, your old 
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regulation and your new regulation, when a 

landfill comes to the end of its life and 

decides that it wants to replace itself, you 

will allow that facility to get a .permi t for 

capacity b~sed on a whole new planning area and 

can increase that capacity substantially, can't 

it? 

A: A landfill an existing landfill can replace 

itself once under the regulation in the 

planning area~ You're talking about the 

current regulation or ... 

Q; Well, yeah, the regulation that's current right 

now. 

A: Okay. 

MR. LAVENDER: I would .object to that question where 

I understood now, put that way, if we're 

talking about the current regulation. 

18 MS. WILLXAMS; I concur, Your Honor. 

19 . MR. LAVENDER: Unless it's covered in the proffer. 

20 MR. CHANDLER: Well, let's just cover these 

21 questions under respbnse to the questions that 

22 were asked on cross on the proffer. 

23 THE COURT: Redirect on proffer, okay. 

24 MR. COLEMAN - PROFFERED REDIRECT EXAMINATION BY MR. 

25 CHANDLER: 
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1 Q: NOWi these other landfills that might be 

2 outside the circle but are in Greenville and 

3 Spartanburg County, if they decided to replace 

4 themselves, they can substanti~lly increase 

5 their permitted capacity, can't they? 

6 A: Perhaps. It depends. 

7 Q: And so we could go from 800,000 tons of 

9 existing capacity within this three-county area 

9 to something substantially higher than that 

10 without any new landfills added in there, 

11 couldn't we? 

12 A: It depends where they locate. Their tonnages 

13 could change, though, yes~ 

14 Q: Okay. Now 

15 THE COURT: Are you still in the proffer? 

16 MR. CHANDLER: No, we're outside the proffer now. 

17 MR. COLEMAN - REDIRECT EXAMINATION (Continued) BY MR. 

19 CHANDLER: 

19 Q: 

20 

21 

22 

23 A: 

24 

25 

You said a Ii t tIe bit ago in response to a 

question that Mr. Lavender asked that there 

were certain other factors that you were aware 

of. Do you recall what factors those were? 

Well, we were aware of the other landfills in 

the vicinity inside and outside the planning 

area and the amount of waste that they take, 
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the amount of waste that they're allowed to 

take and things such as that. 

Okay. And, I mean, you gather that· information 

every year. .AII you had to do was pull a book. 

off the shelf and you would know that in the 

three-county area you've got over 800,000 tons 

of capacity. 

In 2006, it might have been a little bit 

different information, but we would be aware of 

what the amount of tonnage was available in 

those counties, yes. 

Okay. Do you know what it was in 20061 

No, I don't. 

Okay. We know in· 2007 it was at least 80~,OOO 

tons, don't we? 

Yes, it was around that. 

Okay. Do you know whether there were any new 

landfills licensed in that area between 2006 

and 2001? 

There may have been one. I'In not speci fically 

sure about it right now. 

Okay. All right. And you're also aware that 

within that three-county area, that what was 

being generated was a lot less than the 

permitted capacity. 
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In the permitted capacity in the three-county 

area? 

Yeah. 

Yes. 

Okay. Now, any of these other counties that 

might have sent some waste to Curry Lake'--

Vh-huh (affirmatively responds). 

-- everyone of those counties has got a solid 

waste management plan, don't they? 

Yes, they do. 

And everyone of those counties has got a plan 

to take care of the amount of waste that' s 

being generated wi thin their, counties, don't 

they? 

That's what their responsibility under the act 

is, to plan for their waste disposal needs, 

yes. 

Okay. So if Oconee County might have sent --

let'S see. How much was it? I f Oconee Coun1;y 

sent some waste down to Curry Lake, 22.99 tons, 

23 tons down there in fiscal year 2005, that 

doesn't necessarily mean that the Curry Lake 

landfill is part of the Oconee County solid 

waste plan, does it? 

No, it doesn't. 
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No. 

It mayor may not be. 

No. The same thing for Abbeville County and 

Anderson county and Pickens County and 

Greenwood County. Wouldn't that be true? 

Your question is 

The question is, all these other counties, they 

don' t necessarily call for their waste to be 

sent to Curry Lake, do they? 

In their plan? 

Right. 

No, not necessarily. We'd have to read each 

plan. 

Okay. You don't know? 

No. I don't know what each plan says in 

regards to this facility, no. 

Okay. What we do know is that Curry Lake has 

the c~pacity to handle every bit of what's 

taken in -- I mean, that's produced in Laurens 

County, don't we? 

Yes, it does. 

And it has the capacity to handle most of 

what's generated in Laurens County, Greenville 

County, and Spartanburg County, doesn't it? 

I'd have to look at the numbers again. 
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sure. 

Okay. It's permitted for 241,000 tons, isn't 

it? 

Okay. Yes. 

All right. And in those three counties, the 

maximum that's ever been generated. is a little 

over 300,000 tons, isn't it? 

Okay. 

All right.. So it can handle most of the waste 

in that three-county area with just that one 

landfill. couldn't it? 

It could handle 241,000. 

Okay. And, in fact, in addition to it, there 

are five more commercial landfills under the 

old definition of that term right now. 

Five where? 

Within the three-county area, five more besides 

Curry Lake. 

(No response.) 

There's one in Spartanburg and four in 

Greenville. 

(Reading. ) 

Okay. 

Okay. Yeah, there appear to be. 

I think I can discern that on this map, four in 

Greenville -- three or four in Greenville and 
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one in Spartanburg. 

Okay. And if you look at Exhibits Twenty-four 

and Twenty-five, you can see that those 

landfills have the capacity of 80,000 tons in 

Spartanburg; 75,000; 200,000; 87,000; and 

128,000 in Greenville; isn't that correct? 

Okay .. Yes. 

So what is it we're planning for again, now? 

I don't understand the question. 

Well, I don't understand, either. You got a 

planning area that's ten miles in a circle. Do 

you know how much waste is generated wi thin 

that ten-mile circle? 

In the circle? 

Yeah. 

We know how much waste is generated in the 

planning area. 

All right. What does the circle represent? 

The planning area is defined in the regs as 

inside the circle and every county that touches 

the circle; that's the planning area. 

Okay. Do you know how much waste is generated 

just in the circle? 

Not offhand. 

Okay. But you only count landfills in the 
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circle, right? 

A: Yes. 

Q: Okay. You count landfills in the circle, but 

you count waste generated outside the circle, 

right? 

A: Counties that the circle contacts, that's the 

definition of a "planning area.-

Q: And you don't count landfills in those counties 

that are outside the circle, do you? 

MS. WILLIAMS: Your Honor, I obj ect. I mean, these 

questions have been asked and answered. We've 

gone over the regulation several times already 

today. I mean, I'm not hearing anything new. 

THE COORT: You have asked this area once before, 

Mr. Chandler. Are. you addressing anything new? 

MR. CHANDLER: I don't remember asking these 

specific questions. 

18 MS. WILLIAMS: Well, they're all --

19 THE COORT: I don't know if you phrased it exactly 

20 like this 

21 MS. WILLIAMS: Yeah. 

22 

23 

24 

25 

THE COURT: -- but it was the subject matter that 

you have already covered. 

MS. WILLIAMS: He's gone through the regulation -- I 

mean, the DON regulation. That's where these 
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1 questions are coming from. I mean, I think 

2 he's asked it, like you said, maybe not 

3 verbatim, but he's asked them already. 

4 THE COURT; Any response? 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

----n-

18 

19 

20 

21 

22. 

23 

24 

25 

1m. CHANDLER; I just don't think I've asked this 

specific question. 

THE COURT: Well, give me the question, again, so I 

Q: 

A: 

Q: 

A: 

Q: 

A: 

Q: 

A: 

can know exactly what it was. 

You only look at the landfills that are within 

the circle, but --

We look at the criteria in the 

demonstration-of-need reg. That's how we 

determine whether a landfill is sited there or 

not. 

. Okay. And that says you look a·t how many 

landfills are in the circle, just the number of 

-them. 

There can be a ·maximum of two in the circle, 

yes. 

Okay. Maximum of two. I mean, if there's 

three, what does that mean? 

That means there would not be allowed an 

additional landfill. 

~f there's two, what does it mean? 

No additional landfill. 
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Okay. So it's really if there's more than one 

you're not going to allow another landfill. 

No -- yes. 

Okay. And within that circle ~- you only look 

in that circle to see how many landfills there 

are. 

We do look in the circle to see how many 

landfills there are. 

Okay. But you look in the whole counties, of 

every county touched by that circle, to 

determine waste geneLation. 

That's the formula in regulation. 

Okay. But you don' t look' at the landfills in 

those other counties that are outside the 

circle. 

We follow the formula. 

Okay. But the answer to the question is, no, 

you don't consider landfills that are outside 

the circle, even though you're considering the 

waste that's generated outside the circle. 

Yeah, the answer is that the regulation doesn't 

call for that. 

Okay. I understand that. 

children? 

Yes, I do. 

CREEL COURT REPORTING, INC 
1230 Richland Street / Columbia, SC 29201 

(803) 251-3445 / (800) 811-0896 

255 

Do you have 

000256 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

EAGLE VS. SC DHEe E'l' AL. 175 

Q: Do you ever explain to your children the 

difference between something they want and 

something they need? 

A: I've attempted to. 

Q: Okay. All right. That's teaching them a 

commonsense a common usage of the term 

"need", isn't it? 

MR. LAVENDER: Your Honor, I would cibj ect to the 

relevance of this line of questioning becau,:;e 

I think that we've I was under the 

impression that the regulation spoke for itself 

wi th respect to the manner by which both the 

Department and the General Assembly have 

defined "need" in the process for demonstrating 

need. 

THE COURT: Well, I don't remember them going into 

this type of questions on cross-examination, 

Mr. Chandler. 

19 MR. CHANDLER: That's all I have, Your Honor. 

20 THE COURT: Especially the children. 

21 MR. CHANDLER: That's all I have, Your Honor. 

22 THE COORT: All right. Any follow-up on new matter 

23 raised in his redirect? 

24 MS. WILLIAMS: I don't have any, Your Honor. 

25 THE COURT: Okay. 
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MR. LAVENDER: I'm trying to make sure that I frame 

this question properly in response to an 

inquiry, but I think Mr. Coleman was asked a 

4 number of questions about what goes in and what 

5 goes out of the circle and why there aren't but 

6 two. 

7 MR. COLEMAN - RECROSS-EXAMINATION BY MR. LAVENDER: 

B 

9 

10 

11 

12 

13 

14 

15 

16 

17 

IS 

19 

20 

21 

22 

23 

24 

25 

Q: 

A: 

Q: 

So, Mr. Coleman, would you say that one of the 

inherent goals in the regulation with regard to 

allowing greater than one facility within a 

planning area is as section 44-96-240 (A) (6) 

says~ "To encourage solid waste services in the 

most efficient and cost effective manner"? 

Yes. 

And describe how that's supposed to be done. 

MR. CHANDLER: Your Honor, they've been limiting me 

to the question of need. And I think now 

they're trying to stray outside that question. 

THE COURT: Well, you evaluate need -- well, I'll 

let you respond!. 

MR. LAVENDER: My inquiry is simply to follow up on 

this notion about the regulation, because the 

regulation seems to have been parsed more than 

one time and the point simply is 

THE COURT: I'm sorry, I overrule the objection 
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because it's responsive to the questions you've 

asked, Mr. Chandler. As a matter of fact, you 

even said that they were new matters, so ... 

MR. LAVENDER: Thank you, Your Honor. 

Q: 

A: 

And my question again is, with respect to the 

regulation and allowing more than one facility 

in Laurens County or, more importantly, in the 

planning area proposed by the MRR facility, can 

you describe how that, if at all, addresses 

cost effectiveness and efficiency to meet the 

needs of the to meet the goals and the 

requirements of the statutes for purposes of 

need? 

Yes. Certainly I' ve had conversations about 

that issue and a couple of things have corne 

into play are the distance one, the distance 

to a facility needs to be reasonable, so that 

you can, you .know, get to it without expending 

too many resources from your construction site 

or whatever it is you're doing, and also to 

have a certain amount of competition in that 

area, would be the second issue, so that, .you 

know, facilities have to complete with each 

other in terms of price. 

MR. LAVENDER: No other questions, Your Honor. 
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1 THE COURT: On those limited questions 

2 MR. CHANDLER: Just to follow up on this. 

3 MR. COLEMAN - FURTHER REDIRECT EXAMINATION BY MR. 

4 CHANDLER: 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q: 

A: 

Q: 

A: 

Q: 

A: 

Q: 

A: 

Q: 

How far is Curry Lake landfill from this 

proposed site? 

I can give you an approximate number. I 

be~ieve it's about four miles. 

Okay. How far is it from the most distant 

point of Spartanburg County to' this proposed 

landfill? 

I don't know the exact number. I'd have to ... 

But you're giving this the capacity to handle 

waste that's coming from the farthest point 

away in Greenville County and Spartanburg 

County, aren't you? 

We used the waste generated in those two 

counties to calculate the maximum disposal 

allowed, yes. 

All right. So what is the distance factor you 

plan for? 

Well, there was a ten-mile circle at the 

time --

Okay. But you allow -- you count capacity and 

waste far outside that ten-mile circle, don't 
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you? 

That's correct. 

Okay. 

In the adjacent counties. 

Okay. So how is this thing about "distance" 

and "needs to be reasonable" if you're cOunting 

waste that's far outside that circle? 

Well, I can't I can only say that during the 

promulgation of the regulation, there were 

conversations about what's a reasonable 

distance to haul and that was taken into 

account. 

All right. Where were you when these 

regulations. were written? 

Which ones? 

The original regulations in, when was it, 1999, 

2000? 

Well, I was within the Department. I was 

peripherally aware of those conversations at 

that time through managers and directors 

meetings that I attended and discussed these 

matters, but then very directly related in the 

latest revision of these regulations with those' 

same conversations. 

Okay. Now, effectiveness and efficiency -- do 
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you understand the concept of "economies of 

scale"? 

Yes, I do. 

Okay. And do you think we're going to increase 

effectiveness and efficiency if we have a bunch 

of landfills licensed for 150 to 240,000 tons 

in a county that's only generating 16,000 tons? 

How is that going to promote effectiveness and 

efficiency? Can you tell me that? 

Why wouldn't it? Why would it not? I don't 

understand. 

All right. How many people does it -- does it 

take a number of .people to run a landfill no 

matter how much waste is coming in there? 

I'm sure it takes a minimum number, yes. 

Okay. Well, then, how do you say this creates 

more effectiveness and efficiency to have more 

landfills and more competition for the little 

bit of waste that's generated in this area? 

What I said was, there was an element of price 

competition that was discussed. 

Price competition. 

Yes. 

All right. And give me example of where having 

another landfill in that you've documented 
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a benefit to the public from the price 

competition? Can you give me a single example? 

That I've documented? 

Yes, sir. 

Well, I'm aware that, you know, cou~.!.ies put 

out bids and get bids fro~ various facilities 

in the area, but beyond that, I can't really 

comment on that. 

Okay. So any benefits from competition or 

effectiveness and efficiency, you can only 

speculate about that with this landfill; isn 't 

that true? 

No. My statements were not speculating. My 

statements were that ther-e were conversations 

related to competition during the promulgation 

of the regulation. 

There were conversations about that. That's 

the best you can say about these things? 

That's what I said. 

20 MR. CHANDLER: Thank you. 

21 THE COURT: All right. On new questions he has 

22 asked or new matter. 

23 MS. WILLIAMS: None from DHEC, Your Honor. 

24 MR. LAVENDER: No, Your Honor. 

25 THE COURT: All right. You may step down. 
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"1 THE WITNESS: Thank you. 

2 

3 

4 

5 

6 

7 

8 

(Witness excused.) 

MR • CHANDLER: Your Honor, with the stipulation on 

standing -- can we take a brief break? It's 

going to reduce what I'm going to ask. I' ve 

had two more witnesses 

THE COURT: If it will reduce what you ask, you 

don't have to explain further. 

9 MR. CHANDLER: Okay. 

10 THE COURT: I'll be happy for you to do that. 

11 MR. CHANDLER: Thank you. 

12 (Off the record from 3:2C to 3:31 p.m.) 

13 THE COURT: All right. Mr. Chandler, you're all 

14 refined and ready to be succinct, huh? 

15 MR. CHANDLER:" We'll be brief, I believe, Your Honor. 

16 Petitioner calls Mr. Jimmy Martin to the stand. 

17 JIMMY MARTIN, having been duly sworn, testifies and 

18 examines as follows: 

19 MR. MARTIN - DiRECT EXAMINATION BY MR. CHANDLER: 

20 

21 

22 

23 

24 

25 

Q: 

A: 

Q: 

A: 

Q: 

Would you please give us your name? 

James Travis Martin. 

Okay. Mr. Martin, where do you live? 

14 32 Lakeview Drive, Court, South 

Carolina. 

All right. Now, I want to hand you an aerial 
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photograph that's been marked as Petitioner's 

Exhibit One. Do you recognize the area that's 

shown on this aerial? 

A: Yes, sir, I do. 

Q: Okay. And what does it show? 

Footprint of a proposed landfill. 

Q: Okay. And is it the landfill we I re talking 

about here today? 

A: Yes, sir. 

Mll. CHANDLER: Okay. Your Honor, we ·would offer 

Petitioner's Exhibit Number One into evidence. 

12 ~BE COUR~: Any objection? 

13 

14 

15 

··16 

17 

18 

19 

20 

MR. LAVENDER: Your Honor -- yes, sir, we object to 

the relevance of it at this point. We're just 

simply talking about need. We already know the 

latitude and longitude of the landfill. I 

don't know what the particular picture but 

I don't know what else it's intended to provide 

in terms of additional information relevant to 

these proceedings. 

21 KS. WILLIAMS: Your Honor 

22 HR. CHANDLER: We'll tie this up with his testimony, 

23 

24 

25 

Your Honor. We I re just kind of orienting the 

Court on where this thing is, is about all 

we're doing. 

CREEL COURT REPORTING, INC. 
1230 Richland Street 1 Columbia. SC 29201 

(803) 252·34451 (800) 822-0896 

264 000265 



EAGLE VS. SC DSEC ET AI.. 1B4 

1 THE COORT: I'll just wait for you to tie it up 

2 later on, then. 

3 MIL CHANDLER: Okay. 

4 MS. WILLIAMS: Your Honor, did he authenticate this 

5 picture? I mean, who created this? 

6 THE COURT: We 11 

7 

8 

9 

10 

11 

12 

13 

14 

15 

MR. CHANDLER: I believe B. P. Barber did. And I 

believe it was part of the permit application 

package. But Mr. Lavender might be able to 

answer that question better than I can. 

MS. WILLIAMS: It's really hard to tell from the 

picture. 

THE COURT: Well, it's got to be authenticated for 

you to offer it, so I assume that's an 

objection? 

16 MS. WILLIAMS; Yes, Your Honor, that is an objection. 

17 THE COURT: All right. 

18 

19 

20 

21 

22 

23 

24 

25 

MR. CHANDLER: All right. Well, if they don't want 

Q: 

A: 

Q: 

A: 

Q: 

you to know where the landfill is, that's okay 

with me. 

Mr. Martin, what kind of business are you in? 

Contractor. 

And how long have you been a contractor? 

Thirty-five years. 

What's the name of your company? 
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Martin Brothers construction Company, 

Incorporated. 

What type of work do you do? 

We're licensed heavy highway contractor, which 

in essence means we do heavy civil work. 

Okay. Have you ever done any landfill work? 

Yes, sir. 

And tell me about that. 

We ran the now closed Laurens County landfill 

from 1979 to 1984 as a contractor for the 

County of Laurens. 

Okay. 

And we've done the cap there since and also 

worked at some other landfills. 

Okay. Are you a member of the group known as 

EAGLE? 

Yes, sir. 

Okay. Do you hold a position within that 

group? 

Yes, sir. 

And were you one of the forming members of the 

group? 

Yes, sir. 

Okay. Now, in your contracting business, do 

you sometimes have to deal with construction 
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and demolition debris? 

Yes, sir. 

And about how often do you have to dispose of 

this type of debris? 

Monthly. 

Okay. And where do you generally take the 

debris that's generated in your work? 

I probably haul the most to Curry Lake. I haul 

to Republ ic, a landfill in Oconee, Twin 

Chimneys. 

Ok~y. And Republic is in which county? 

Spartanburg County. 

Twin Chimneys is in which county? 

Greenville County. 

Do you know the name of the landfill in Oconee 

County? 

No, sir, I don't. 

Okay. How far is the Curry Lake landfill from 

the site of the proposed MRR Highway 92 

landfill? 

Just a little over three miles. 

Okay. Now, in your work, when you have to 

dispose of construction and demolition debris, 

have you ever experienced any probl'em finding 

a place to take that waste? 
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A: No, sir. 

Q: Okay. Have you ever hea:r:d of any problems 

experienced by any other contractors in 

disposing of waste in this area around Laurens 

County? 

A: No, sir. 

Q: Okay. As somebody who disposes of construction 

debris on a regular basis, do you think there's 

any need for a new landfill in this area? 

A: No, sir. 

Q: Why not? 

A: We already have one there. Twin chimneys is 11 

miles away. Republic is 14, 15, 16 miles away, 

depending on where you generate the waste . 

Then you've got other landfills in Greenville 

county. 

Q: Okay. 

A: More than likely you're going to haul by a 

landfill before you come to Gray Court. 

MIl. CHANDLER: Thank you, Mr. Martin. That's all 

- -the questions I' ve got. . If you would answer 

any questions any of the other attorneys might 

have. 

24 THE COURT: Mr. Lavender? 

25 MR. MAR~IN - CROSS-EXAMINATION BY MR. LAVENDER: 
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Mr. Martin, you say you're a contractor -- I 

mean, road construction work, that's the 

primary nature of your --

That's our license, but we do very little DOT 

work. We do more schools, industrial sites, 

that type of stuff, industrial park roads. 

Is that a South Carolina license? 

. Yes, sir. 

Is it limited geogra~hically? 

No, sir. 

So you can go anywhere in the state --

That's correct. 

-- and take a job. 

That's correct. 

And do you bring it all back to Curry Lake? 

No, we haul to the closest landfill. 

If ·the proj ect was in the edge of Spartanburg 

County and Curry Lake landfill was closer to 

your job than to a landfill up in Spartanburg 

County, would you go to Curry Lake or would you 

drive all the way up to another landfill 30 or 

40 miles farther? 

No, we're going to haul to the shortest ... 

So it does matter to you for cost purposes to 

go to the closest landfill that's available to 
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you. 

Depending on the tipping fee, yes, sir. 

What if there' s only one landfill you can go 

to, are you going to pay that price? 

Yes, sir. 

So if there's more than one, and they're the 

same distance, you' re going to do it by price? 

Yes, sir. 

When you say you ran the landfill, are you a 

licensed landfill operator? 

Back in those days, we didn't have to be. They 

re"quired us to take a course at Piedmont Tech 

to become certified. The course was taught by 

DHEC at that time. 

Okay. So did you communicate with DHEC your 

concerns directly that you didn't have any 

problem finding landfill space? 

In this process? 

In this process. 

No. 

Okay. So you didn't contact DHEC and make them 

aware of any information you had about your 

ability to find landfill space and the need 

with respect to this landfill? 

Our group repeatedly questioned this. 
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1 Q: But you didn't do it personally. 

2 A: No. 

3 MR. LAVENDER: I don't think I have any other 

4 questions. 

STBE COURT: Ms. Williams? 

6 MS. WILLIAMS: I don't have any questions, Your 

7 Honor. 

8 MR. CHANDLER: Thank you, Mr. Martin. 

9 (Witness excused.) 

10 MR. CHANDLER: Your Honor, the Petitioner rests. 

11 -THE COURT: All -right. You want to break or y' all 

12 ready to go? 

13 MR • LAVENDER: I'm ready to go. 

14 THE COURT; Okay. 

15 MR. LAVEHDER: Your Honor, we'd like to move for a 

16 directed verdict at this time based on the 

17 evidence that's before --

18 THB COURT: Directed verdict is denied. 

19 MR. LAVENDER: All right. Your Honor, we rest. 

20 

21 

22 

23 

THE COORT: If you want to move for involuntary 

nonsuit 

MR. LAVENDER: Well, ~nvoluntary I'm sorry, 

involuntary nonsuit, Your Honor. 

24 THB COORT: I'll hear you out on that. 

25 MR. LAVENDER: Well, we believe that, number one 
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and I won't go back into the motion to dismiss 

at this time. I will say this. We believe 

we've established, number one, when the 

determinations were made with respect to the 

demonstration of need I'll address the 

motion real quickly in terms of the record 

and the fact that as early as June of '06, the 

Peti tioners -- one or more of the Petitioners 

were aware of the need issue and began raising 

the need isstie without questioning the fact 

that the demonstration-of-need determination 

had already been made. They obviously were in 

contact with the Department, so we've got that 

in the Petitioner's Exhibit. 

But with respect to 

THE COUR'l': Well, is there evidence that links the 

issuance of the letter and their knowledge of 

the issuance of the letter with the time frame 

to appeal? 

MR. LAVENDER: Nothing in the record, Your Honor. 

And our position on that would be .that there 

was no public notice required and that the 

repose period was irrespective of notice. 

The notice component of the appeal period was 

within the 30 days under the old rule, the 
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applicable rule at the time, the ALe rule -- 30 

days from actual or constructive notice. 

Unfortunately, I know it all too well. And 

then but not more than 90 days of the 

decision from the decision date of the 

decision without regard tQ notice. 

So, you know, with respect to that, we simply 

contend that the notice question is a nonissue. 

And as Your Honor has at least commented on but 

not ruled on, we take the strong position that 

the new regulation that was promulgated 

recently cannot serve to open up a healed wound 

and grant a new right to appeal a decision that 

became final and unappealable in 2006. 

With respect to the involuntary nonsuit, 

addressing -- assuming that --

THE COURT: All right. Concerning your motion to 

dismiss~ I'm just going to withhold ruling on 

that. I'm not going to deny it. I'm just 

you've made the motion. ¥'all haven't briefed 

it. I would like to -- that's -- I've got two 

things I want y' all to address, in addition to 

your -- in your proposed orders and that's one 

of them. 

MR. LAVENDER: Yes, sir. And we welcome the 

CREEL COURT REPORTING, INC. 
l130 Richland Street / Columbia. SC 29101 

(803) 152-3445/(800) 822-0896 

273 
000274 



1 

2 

3 

4 

5 

6 

1 

8 

9 

10 

11 

EAGLE VS. SC DBEC ET AL. 193 

opportunity to do that. 

Taking that aside and moving' on to the 

involuntary nonsuit, we believe that the record 

is clear that, first of all, at least in terms 

of the arguments although, I think we 

haven't seen your order, but assuming you've 

denied the motions -- we believe, again, that 

paragraph (D) (3) (d), wherein the Department 

reserves the right to consider -- or reserves 

the right to review additional factors does not 

makes it mandatory and as a consequence 

12 THE COURT: Well, I agree with you on that. 

13 MR. LAVENDER: And the failure 

14 

11 

18 

19 

20 

21 

22 

23 

24 

25 

TBE COUR'r: And, actually, somewhat have a problem 

with the Court getting involved in this -- it's 

not a policy decision, but, you know, I 

think -- r think the provision is problematic. 

But the way it's drafted, is where I' m coming 

from, I think it allows if we stand in the 

stead of the Department in reviewing the case, 

it but it does give the it gives the 

option of the Court to say, "Well, if I'm 

standing in the stead of the Department, I 

don't have to consider the evidence. I do it 

on a-case-by-case basis and decide this case 
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1 warrants it," so .. , 

2 MR. LAVENDER: And that's correct, Your Honor. 

3 

4 

5 

6 

7 

8 
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10 
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And we say with respect to that, the record, we 

believe -- we would assert that the record is 

clear on the fact that this is not a Laurens 

county landfill. .This was not a landfill 

designed to meet solely the demand generated by 

the Laurens County citizens and that's evident, 

.again, in the planning area concept, the 

regional concept set forth in the Solid Waste 

Policy and Management Act, and embodied in the 

regulation dealing with the demonstration of 

need. 

So, you know, we think that the record's fairly 

clear that this decision should not rest 

entirely. upon simply because of the statics 

that suggest that there's more capacity by 

virtue of adding this proposed facility than 

Laurens County needs, or even those other three 

counties. They're simply the tool for 

determining what the maximum allowable tonnage 

rate is for a new facility and there's a 

process in that regulation that sets out where 

those new facilities can go and, looking at the 

document, where they can't go. 
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And there's a distribution that is embodied in 

that process such that ~hey're proximate to all 

regions of South Carolina, not just to Laurens 

County and not just because the people in 

Laurens County, or even in the general area, 

don't thi~k that it makes. sense statistically, 

because, as evidenced by the existing facility, 

they do ultimately, once they're there, receive 

waste from beyond that county boundary and in 

some cases from beyond that original ten-mile 

circle. 

THE COURT: I can't remember what exhibit, but it 

showed about six counties. 

14 MR. LAVENDER: All that having been said, all of our 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

argument is simply, first, we don't believe 

that that provision mandates the exercise of 

that discretion. We also contend that, even if 

it doesn't, the record is clear that beginning 

as early as June the 12th of 2006, the 

Department began receiving information from 

concerned citizens, from politicians. And 

Mr. Coleman· acknowledged that they considered 

everything they got, but that it did not 

persuade them to change their posi tion,. 

assuming that that position could have been 
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changed on the demonstration· and on . the 

finality of the demonstration of need, but it 

did not persuade them to change their position. 

And he's essentially, without even knowing it, 

from the Department's standpoint, it's apparent 

that they did, in fact, review additional 

factors from June the 12th of '06 until July 

the 18th, I believe, of '08, when they 

ultimately decided that the applicant had still 

met the technical requirements of the permit 

and that the demonstration-of-need 

determination should not be altered. 

And. we think that based on the record before 

you that we're entitled to that judgment. 

15 THE COURT: Okay. 

16 MR. LAVENDER: Nonsuit. 

17 THE COORT: Ms. Williams? 

18 

19 

20 

21 

22 

23 

24 

25 

MS. WILLIAMS: Your Honor, I would just agree with 

Mr. Lavender, except the only thing I would 

maybe not necessarily disagree with but couch 

in a different manner is, he said that we 

reviewed additional factors. I would say we 

reviewed additional information and we reviewed 

all of the information that we received. 

Whether or not it was an additional factor, I 
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1 don't know. But I ag~ee with the ~est of what 

2 he said. 

3 THE COURT: What does section little D say? 

4 KS . WILLIAMS: It says we reserve the right to 

5 review additional factors in the 

6 determination --

1 THE COOl\T: Factors? 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 
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MS. WILLIAMS: Yes, we reserve the right to review 

additional factors in determining need. 

THE COURT: Okay. All right. Mr. Chandler, in 

responding to the motion, can yorr just list for 

me each one of the additional factors that you 

have presented today for consideration? 

MR. CHANDLER: Okay. Several th ings. First thing 

is the Curry Lake landfill is only about three 

miles away from this landfill. In terms of 

saving anybody any driving distance , the most 

it's. going to save anybody is three miles. 

That's all. 

In terms of capacity, the fact that Curry Lake 

is licensed for 241,000 tons of waste, yet has 

never in its existence ever found more 

than I mean, they never even reached 

one-forth well, they've never reached a 

third, anyhow, in their capacity. 
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1 over 60,000 tons sometimes, which 

2 TBE COORT: In their yearly capacity. 

3 MR. CHANDLER: Huh? 

4 THE COORT: In their yearly capacity? 

5 MR. CHANDLER: In their yearly amount. 

6 They can take 241, 000 tons a year. They're 

7 only taking in something in the range of the 

9 low 60's in their best ye~r. 

9 If you look at the figures of what they've 

10 taken in for 2009 and extrapolate those out for 

11 the full year, it's going to be less than 

12 50,000 tons. That in a county that only 

13 generates sixteen, 17,000· tons in the best 

14 year. The fact that 

15 THE COORT: We're at number three now? 

16 MR. CHANDLER: Huh? 

17 THE COURT: We're at number three now? 

18 MR. CHANDLER: We're at number three now. 

19 There are other land£ills that may not be 

20 within ten miles of this location, but they're 

21 within the 12, 13, 14 miles. Just a short 

22 

23 

24 

25 

distance into Greenville and Spartanburg 

County, you corne to additional landfills that 

are available for people Ii ke Mr. Martin to 

take his waste in. That's another factor. 
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1 If we're planning for Spartanburg County and 

2 we're looking at all of Spartanburg County 

3 THE COURT: Are you moving to another factor? 

4 MR. CHANDLER: Moving to another factor. 

5 THE COURT: Okay. 

6 

7 

8 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 
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22 

MIl. CHANDLER: Looking at all of Greenville County, 

in those counties, they are already providing 

more capacity than they need. 

In those two counties, they are generating way 

less than half of the amount of disposal 

factors than they have in those counties. 

Another factor is that by including everything 

in Spartanburg County and in Greenville County, 

no matter where in the county, if we look to 

the far reaches of those counties, somebody 

would have to drive past four or five landfills 

to come down to the proposed MRR landfill fr6m 

those far reaches, yet we' re including~- tha-t 

capacity in here. That's another factor. 

We've got the County Council passed a 

resolution saying we don't see a need for this 

thing. That ought to be a factor. 

We've got -- the delegation came in and said, 23 

24 "We don't see a need for that." That ought to 

25 be a factor. 
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Now, what DHEC has said in the 30{b) (6) 

deposition, and basically in the testimony 

today 

4 THE COURT: Are you now moving to argument? 

5 MR. CHANDLER: Moving into argument. 

6 THE COURT: Okay. 

7 

8 

9 

10 

11 

12 

13 
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MR. CHANDLER: is none of those things entered 

into our decision. Now, why not? 

The only explanation of why not is 

Mr. Coleman's fear that if he used tho~e 

factors and makes a different decision, he gets 

sued over it, that it would be considered 

arbitrary. 

So r asked, "Well, what is the rule for when do 

you consider additional factors?" "We don't 

have a rule." 

"What is your rule for when we don't consider 

additional factors?" "Well, we don't have a 

rule for that, either." 

THE COURT: Well, I'm here to determine I tell 

you what. At this point in time, because I 

don't need to hear about what he did in making 

his decision, because I've got to make my own, 

I think I'll just deny the motion 

involuntary nonsuit at this point in time. 
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1 So thank y'al1. 

2 MR. CHANDLER: Just one brief point on the motion to 

3 dismiss, Your Honor. 

4 THE COURT: You're trying to get me to change my 

5 mind? 

6 MR. CHANDLER: No, sir, not at all. I just want to 

7 ask this before I forget about it. 

8 THE COURT: Okay. 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

KR. CHANDLER: Since I just heard about this motion 

today, normally our process I don't know 

what you're going to do in this case, but in an 

awful lot of cases,' we 'wait, we get a 

transcript, we submit proposed orders and 

there's been some mention of addressing that in 

conjunction with that. 

The normal time that we have to submit material 

in response to a motion is about ten days. 

There are going to be other materials that I'm 

going to want to submit in response to that 

motion to dismiss as part of that. 

I don't mind being limited to ten days on 

submitting those things and briefing it later 

on, or else I want to be able to submit those 

when I submit the proposed ,order and other 

briefing on those issues. 
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1 THE COURT: That's an" interesting point. 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

Any response to that? 

MR. LAVENDER: (Shakes head negatively.) 

THE COURT: In other words, do you want" to require 

him to respond to the motion to dismiss within 

ten days from today's date and submit his 

additional materials or --

MR. LAVENDER: Your Honor, we have no preference, as 

long as we get an opportunity to reply to it. 

THE COURT: I'll tell you what. If you're going to 

do -- because they normally have to respond 

the ability or the right to reply, so I think 

I'd like to just make it ten days from today's 

date and then allow them to reply. And then 

I'll address it in my decision. 

And if y'all could send me your let's see. 

In this instance it would be Mr. Chandler's 

response and then Mr. Lavender or Ms. Williams' 

reply. If you could send me that in Word, 

e-mail it to me 

21 MR. CHANDLER: Okay. 

22 THE COUR'l': I'd appreciate it. 

23 

24 

25 

MR. CHANDLER: One little detail on that. Since 

this motion was made here with baSically 

nothing but argument to support it, if the 
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1 Respondents' reply to my stuff wi th material 

2 

3 

that maybe should have g.one wi th the motion, 

that's going put me in a little bit of an 

4 awkward position, too. 

5 THE COURT: Well, we'll do a con ference calIon the 

6 reply to the reply 

7 MR. CHANDLER: Okay. 

8 

9 

THE COORT: and address that. Like I haven't 

heard from y'all enough. 

10 MR. CHANDLER: I understand. I'm just 

11 MR. LAVENDER: The time on the reply? Just so we'll 

12 stay on track. 

13 THE COURT: What's the 

14 MS. HARTLEY: Five days? 

15 MIt • LA VEND ER : We' 11 g i v e it f i v e • 

16 THB COURT: I s that --

17 MR. LAVENDER: We want to keep it rolling. 

18 THB COURT: All right. 

19 MR. LAVENDER: We'11 do it. 

20 THE COORT: Ms. Williams? 

21 MS. WILLJ:AMS: That's fine, Your Honor. 

22 THE COURT: Ms. Hartley is just thrilled at the five 

23 days. You want to make it shorter for her, 

24 Mr. Lavender? 

25 MR. LAVENDER: I think we got --
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1 MS. HARTLEY: Mr. Lavender is going on vacation, by 

2 the way, for two weeks. 

3 MR. CHANDLER: Your Honor, I think Ms. Hartley would 

4 confirm that I'm usually pretty easy. If she 

5 needs more time, I'm not going to object. 

6 THE COURT: I was just waiting to see her elbow him. 

7 Okay. Mr. Lavender? 

8 MR. LAVENDER: Yes, Your Honor. It may disappoint 

9 you, but we rest. 

10 THE COURT: Okay. 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MS. WILLIAMS: So does DHEC, Your Honor. 

THE COURT: Okay. Well, that's interesting. 

Well, then I'll decide the case on what I've 

heard. 

Proposed orders either 30 days from today or 30 

days from the date the transcript is made 

available to you. Unless y'all want to give me 

a different time frame. 

MR. LAVENDER: Was that an "either/or" or the latter 

of the two? 

THE COURT: That's either 30. days from today. If a 

transcript is requested, then it's 30 days from 

the date it's made available to you. And I 

always say "available to you" means when it' s 

placed in your hands. 
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(Off the record.) 

THE COURT: All right. With that said, do y'all 

want to make closing arguments? I thinky'all 

really just did. So this hearing is adjourned. 

5 (~roceedinqs conc1uded at 3:57 p.m.) 
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21 

regulation, 61-107.19, has language related to 

that, the handling of those things, and that 

language is To paraphrase it, basically it says 

that if the Department has made those 

determinations prior to the effective date of the 

regulation, then they remain applicable, those 

decisions that we had made, but they are subject to 

the continued review of the permit application and 

the technical requirements, as well as subject to 

appeal. 

Okay. The new regulation made at least some 

changes in the -- sort of terminology, how you 

refer to these types of landfills, --

Mm-hmm. Right. 

-- and, I mean, what we had been calling a C&D 

landfill, there's a new name for that now, isn't 

there? 

Yes. 

And what is that new name? 

It would be a Class Two landfill. 

Okay. Are there differences between what was 

called a C&D landfill and a Class Two landfill, or 

is it just nomenclature? 

There are some differences in terms of the 

regulatory requirements that a-re in place for the 
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start asking him questions? 

Ms. Williams: Is that Exhibit Five, or 

is that still --

The Deponent: Yeah, it's called Five 

here. 

Mr. Chandler: Yeah. 

Ms. Williams: Oh. Okay. 

Mr. Chandler: Yeah. 

The document I've handed you as Exhibit Five, do, 

you know what it is? 

It's titled Demonstration of Need Approval for the 

Proposed Laurens Reclamation & Recycling Center 

Long-Term Construction, Demolition and Land­

Clearing Debris Landfill. 

And is that a letter fro Joan Litton to Ron 

Gilkerson? 

Yes, it is. 

Okay. And attached to that are a coupie of sheets 

of paper. The second page just seems to be a 

return receipt on the mail? 

Mm-hmm. 

The third page seems to be a little listing of what 

went into the makeup of the 154,OOO-ton limit 

that's set forth in that letter. Do agree with 

that? 
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Yes. 

Okay. And it lists the same three counties that 

you just called out, Greenville, Laurens and 

Spartanburg; is that correct? 

Yes. 

Okay. Now, ··do you know how much solid waste, or 

C&D waste, is generated per year in Laurens County? 

I could look at our most recent annual ~eport to 

determine the most recent information that we have. 

On this particular sheet, there's another listed, 

that you've given me in Exhibit Five. 

Okay. is your most recent report the one for 

fiscal year 2007? 

Yes. 

Okay. I just happen to have a copy of that with 

me. 

How about that. 

Mr. Chandler: I dori't want to mark this 

as an exhibit. It's just information that we 

can all get. 

And I think if you'll turn to page 74 -- and also 
( 

75 seems to be pertinent to the amount of waste 

generated in Laurens County and what might be taken 

into account in a needs determination. 

Okay. 
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8,631 tons. 

Okay. Now, does this report on page 73 also tell 

you what are the current -- or what was current, as 

of the date of that report, C&D landfills operating 

in Laurens County? 

I'm sorry. Ask that again. 

On page 73 of the report, 

Okay, 73. All right. 

-- does that give you a list of C&D landfills that 

were operating in Laurens County as of the time of 

that report? 

Yes. 

Okay. 'And can you tell me what those facilities 

were or are? 

City of Clinton, C&D and LCD landfill. Curry: Lake, 

C&D landfill. Laurens County, C&D landfill. 

Okay. And what is the permitted capacity of the 

City of Clinton landfill? 

1,375 tons. 

Okay. And how much was actually disposed of in 

that landfill in the fiscal year 2007? 

It looks like 200 tons. 

Okay. And it's got a 20-year remaining life, it 

was estimated at that time? 

That's -- Yeah, according to this table. 

SCOTT REPORTING SERYrCK 
P.O. Box 290482, Columbia, SC 29229 ~ (803) 736-2408 

NWW.scottreportLng.com ~ bscott@scottreport~g.com 

292 000293 



Appearances 

For the Petitioner: James S. Chandler, Jr., Esquire 
SC Environmental Law Project 
P.O. Box 1380 

For the Respondent 
SCDHEC: 

For the Responde~t 
MRR Highway 92, LLC: 

Reported By: 

Also Present: 

Stipulations 

Pawleys Island, SC 29585 

Etta R. Williams, Esquire 
South Carolina Department of 
Health and Environmental 
Control 
Office of General Counsel 
2600 Bull Street 
Columbia, SC 29201-1708 

Joan W. Hartley, Esquire 
Nexsen Pruet, LLC 
1230 Main Street, Suite 700 
P.o. Drawer 2426 
Columbia, SC 29202 

Sandra M. Snead 

Jerry Williams 
Jeff Nichols 
Christopher Roof 
Ron Gilkerson 

Examination by Mr. Chandler 

Certifica"te 

SCOTT REI?ORTING SERnCE 
P.O: Box 290482, Columbia, SC 29229 0 (803) 736-2408 
www.scottreporting.comObscott@scottreporting.com 

293 

4 

4 

62 

000294 



Exhibits 

Marked as Petitioner's Exhibit Number One; 30(b) (6) 
Deposition of SCDHEC by Kent Coleman, P.G.; copy of 
Notice of Deposition; two pages . . . . . . . . . .. 9 

Marked as Petitioner's Exhibit Number Two: 30(b) (6) 
Deposition of SCDHEC by Kent Coleman, P.G.; copy of 
Laurens Recycling & Reclamation Center C&D Landfill 
map; one page . . . . . . . . . . . . . . . . . .. 36 

Marked as petitioner's Exhibit Number Three; 30(b) (6) 
Deposition of SCDHEC by Kent Coleman, P.G.; copy of 
Active and Proposed Construction and Demolition (C&D) 
Debris Landfills in SC map; one page 

Marked as Petitioner's Exhibit Number Four; 
Deposition of SCDHEC by Kent Coleman, P.G.; 
correspondence dated February 21, 2006 with 
maps; three pages . . . . . . . . . . 

. . . . 
30 Ib) (6) 
copy of 
attached 

. 

Marked as Petitioner's Exhibit Number Five; 30(b) (6) 

. 

37 

39 

- Deposition of SCDHEC by Kent Coleman, P.G.; copy of DHEC 
correspondence dated March 3, 2006, U.S. Postal Service 
Certified Mail Receipt, Demonstration of Need Worksheet 
and B.P. Barber correspondence dated February 21st, 
-2006: four pages . . . . . . . . . . . . . . 40 

Marked as Petitioner'S Exhibit Number Six; 30(b) (6) 
Deposition of SCDHEC by Kent Coleman, P.G.; copy of 
Laurens County Water and Sewer Commission correspondence 
dated March 17th, 2008; two pages . . . . . . . . . . 51 

Marked -as Petiticmer'-s Exhibit Number Seven; 30-(b) (6) 
Deposition of SCDHEC by Kent Coleman, P.G.; copy of DHEC 
documents entitled Agenda for Public Hearing, Fact Sheet 
and Feedback Survey; three pages •. . . . • . . . . 54 

Court Reporter's Note: This transcript may contain 
quoted material. Such material is reproduced as read or 
quoted by the speaker. Double hyphens (--) denote 
interruption of speech, incomplete sentence/phrase, or 
trailing off. 

SCOTT REPORTING SERVICE 
P.O. Box 290482, Co1umbia, SC 29229 ~ (803) 736-2408 
www.scottreporting.com.bscott@scottreportinq.com 

000295 



4 

1 Stipulations 

2 The reading and signing of this deposition is 

3 reserved by the deponent and counsel for the 

4 respective parties. 

5 Whereupon, 

6 Kent Coleman, P.G., being duly sworn and 

7 cautioned to speak the truth, the whole truth, 

8 and nothing but the truth, testified and 

9 deposed as follows: 

10 

11 

12 

The Court Reporter: State your name for 

the record. 

The Deponent: My name is Kent Middleton 

13 Coleman. 

14 Examination 

15 By Mr. Chandler: 

16 

17 

18 

19 

20 

21 

22 

23 

24 

2S 

Q 

A 

Q 

A 

Q 

A. 

Q 

A 

Mr. Coleman, where do you live? 

I live in Northeast Columbia, South Carolina. 

And how long have you lived in Columbia? 

Oh, let's see. About 15, 16 years, I guess. 

Okay. And where are you employed? 

I'm employed at the South Carolina Department of 

Health and Environmental Control. 

What is your position? 

My position is director of the Division of Mining 

and Solid Waste Management. 
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Q 

A 
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And can you give me an overview of what your job 

entails in that position? 

Overseeing the staff, permitting staff, for the 

Mining and Solid Waste sections, as well as the 

Office of Solid Waste Reduction and Recycling and 

the Groundwater Geology Solid Waste Group, the 

5 

activities of those staff in terms of reviewing and 

issuing permits, assigning permits, and -- I guess 

that pretty_much That pretty well describes it 

in general terms. 

Okay. And you also are involved in drafting and 

the process of promulgating regulations? 

Yes. 

Okay. What types of permits does your office 

issue? 

Well, a variety of permits for solid waste 

management facilities, including landfills, solid 

waste processing facilities, transfer stations, as 

well as mines, for any type of mining in the state 

that meets the definition of mining under the 

Mining Act, and, you know, solid waste facilities 

in general that are covered under the regs of the 

Act. 

Okay. Now, what I want to do is back up a little 

bit and get you to give me your educational 
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background. 

Okay. I have a bachelor's degree in geology and 

business from the University of South Carolina at 

Aiken. I have a master of earth resource 

management from the University of South Carolina in 

Columbia. 

When did you obtain those degrees? 

I obtained the bachelor's degree in 1988 and the 

master's degree~ '94, '95 -- I think '94. 

And have you taken any further courses since 

getting your master's degree? 

I've certainly been involved in a number of 

training opportunities through work, through DHEC, 

where I've been able to go to different types of 

workshops and conferences through the years. Also, 

I am a registered professional geologist in South 

Carolina, and I take continuing education credits 

and have maintained that throughout my career as a 

professional geologist. 

And how about walk me through your employment 

history. 

Okay. DHEC or all the way from the beginning? 

Let's start from the beginning. 

Okay. I began, after -- after I received my 

bachelor's degree, working as a geologist. I 
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worked for Kennecott Mineral Exploration Company 

located in Camden, South Carolina. After -- After 

leaving there, I went to the University of South 

Carolina where I worked at the Earth Sciences and 

Resources Institute as a manager of the Geologic 

Mapping Area for that institute. And after leaving 

there, went to DHEC in January of 1992. I began 

working at DHEC as a project manager and 

hydrogeologist in the Solid Waste Program. Did 

that for about three years prior to becoming the 

section manager of the CERCLA, or Superfund, 

Groundwater Section where we reviewed cleanup 

activities under CERCLA for the state. After I 

think I was in that job approximately nine years. 

Went to a position as the director of the 

Underground Storage Tank Program with DHEC. Did 

that job for about four years, and then became 

director of the Division of Mining and. Solid Waste, 

wh{ch is my current position. 

Who was your immediate predecessor in your current 

job? 

Art Braswell. 

Okay. How many people report to you? 

I'm currently -- There's 40, 40 people. 

All right. And who is your immediate supervisor? 
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Claire Prince. 

And what is her position? 

She is the assistant bureau chief of the Bureau of 

Land and Waste Management. 

Who is the bureau chief? 

Daphne Neel is the bureau chief. 

Well, you may have said this, but when did you 

become head of this division? 

December 3rd of 2008. Is that right? No. 2007. 

I'm sorry. 

200?? 

Yeah. 

I was thinking you were in this position last 

August when --

Right. 

-- I saw you at the DHEC board meeting --

That's correct. 

-- when the regulations were --

That's correct. Yeah, 2007 is right. 

Okay. Now, have you seen this Notice of 

Deposition? 

Yes. 

Do you understand that you are the spokesman for 

the Department on at least some of the issues that 

are listed on this notice? 
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Yes. 

Okay. Are there any of the issues that are listed 

on this notice that you are not going to be able to 

address? 

I think I can address most of these issues. The 

issues that deal directly with the storm water 

permitting I would not be able to address. 

Mr. Chandler: Okay. Let's go ahead and 

mark this as an exhibit so we'll have it with 

the deposition. 

Marked as Petitioner's Exhibit 

Number One; 30(b) (6) Deposition 

of SCDHEC by Kent Coleman., 

P.G.; copy of Notice of 

Deposition; two pages. 

Now, you understand that we're here today to talk 

about the application that's been made by a company 

called what is it -- MRR Highway 92, LLC? 

That's my understanding, yes. 

At the time you became head of this division, what 

was the status of the permit application? Do you 

recall? 

I know that the application was under review. 

There had been .some activity on that application 

prior to my coming to the job. 
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Okay. And can you give me the names of the people 

on staff who had been involved up to that point and 

who have been involved in the review of that permit 

since then? 

Sure. The two sections that were involved with 

that primarily would have been the Solid Waste 

Permitting section, which is managed by Joan 

Litton, and the project manager that she has 

working on this particular application is Tim 

Eleazer. The other section that would have been 

that would have had primary involvement would be 

Jana White's Solid Waste Planning Trust Fund 

Management section, and she -- she has two staff 

that look at planning issues and some other things, 

and that would be Celeste Duckett and Ernell 

Hartwell. 

Ernell? 

Ernell. At the time, he was He is no longer in 

her section, but he. is still with the division. 

Okay. When you talk about solid waste planning, 

what kind of role would they have in the permitting 

process? 

They would look at the solid -- the county's solid 

waste plans and review those plan·s and look at an 

application for a particular type of facility as it 

SCOTT REPORTING SERVICE 
P.O. Box 290482, Co~umbia. SC 29229 0 (803) 736-2408 
www.scottreportinq.com.bscottQscottreporting.com 

301 000302 



1 

2 

3 Q 

4 

5 

6 A 

7 

8 

"9 

10 Q 

11 

12 

13 

14 

15 A 

16 Q 

17 

18 

19 

20 A 

21 

22 

23 

24 

25 

11 

relates to consistency with the county solid waste 

management plan. 

Bear with me a minute. I'm trying to remember a 

name. It can't seem to come into my head. Who is 

Jana White's predecessor in planning? 

Well, it's -- The organization has changed a bit 

over the yeats, but Rudy Curtis did some planning 

work prior to and during actually, at the same 

time Jana was still working on that, as well. 

Okay. Okay. While you were the director of the 

Underground Storage Tank Division, I assume that 

during that time and up to December 3rd, 2007, you 

would not have had any direct involvement with this 

permit? 

That's correct. 

Okay. And do you recall exactly what the status of 

the permit was other than generally being under 

review when you -- when it first came onto your 

radar screen? 

Basically, there was not a draft permit, as I 

recall, issued uritil after I came to the job, and, 

so, it was under review in a lot of different, you 

know, ways. The specifics of that, I don't -- I 

don't know that I could say exactly where it was, 

but the application was under review, and then I 
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became more aware of it as we got closer to a 

decision, and I was briefed extensively and then 

reviewed some of the documentation. 

Okay. Now, as I understand it, -- And you can 

tell me if I'm wrong. We're going to go over some 

material that both of us are probably familiar 

with, but I want to make sure that --

Mm-hmm. 

-- my understanding is correct. 

Mm-hmm. 

As I understand it, these -- an application for a 

C&D landfill, 

Mm-hrnm. 

-- like just about any other landfill, go~s through 

certain stages, and there are certain preliminary 

decisions that are made along the way before you 

get up to a draft permit. Can you kind of walk me 

through what those stages are? 

Right. I guess' one of the first steps in that 

process would be a request for a demonstration of 

need review, and that's the process where the 

Department looks 'at type of facility location and 

reviews that application against the requirements 

of Regulation 61-107.17. And then another 

preliminary step would be when the application is 
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looked at in relation to the county's solid waste 

management plan to review whether that application 

would be consistent, if the facility were 

permitted, would it be consistent with that county 

plan. It's also looked at in terms of the state's 

solid waste plan for consistency. There would also 

be'a review of local zoning and ordinances as part 

of that process of reviewing the application. And 

then there would be a technical review of the 

application to see if it meets the requirements of 

-- at the time, Regulation 61-107.11, which is when 

this' application came in, at a time when that 

regulation was effective. 

Q ' Okay. And at the end of the technical review 

process, or at least someways along in that 

technical process, is that when a draft permit is 

issued? 

A Once those steps are completed and we're satisfied 

that all the technical requirements have been met. 

Q When is public notice issued? 

A Well, at that time, under Regulation 61-107~11, 

there were no specific requirements, but the --

under the -- The draft permit would have ,been the 

Q 

public notice. 

Okay. Now, this particular MRR, I'm just going 
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to shorten this -- the name of the company down to 

MRR --

Okay. 

-- for the purposes of this deposition. The MRR 

application sort of straddled,two periods of time, 

really almost like three periods of time, because 

you had the original set of regulations that might 

have been in place at the time the initial 

application, or the initial review, of this 

landfill came into effect. Then you had an overall 

set of new regulations that govern the permitting 

process. And I was going to say a third, but, 

really, the changes in the need regulation, they've 

been in the process, but they still are not 

effective. They're sitting at the legislature? 

That's correct. 

Okay. NOW, if this were a brand new application 

today, and we were dealing with somebody that just 

walked in your door --

Mm-hmm. 

-- to build this same landfill, --

Mm-hmm. 

-- how would the process work? 

Ms. Williams: Object to form. 

Speculative. 
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Mr. Chandler: What's the objection? 

Ms. Williams: Speculative. Object to 

the form of the question. You're asking him 

to answer something that if -- You said if 

you got an application in today, how would you 

look at. 

Mr. Chandler: Okay. 

What is your process for a new application that 

comes in the door now? 

Okay. Can I get some clarity on that, too, as to -

You're talking about the process under which 

regulation? 

Well, you mentioned a little while ago when we were 

talking about -- you mentioned 61-101.11, and --

Mm-hmm. 

you mentioned that it was in effect at the time 

of this application --

Right. 

-- and implying that it was not anymore --

That's COrrect. 

-- and that a public notice wasn't required. 

Mm-hmm. 

And, so, what I want to make sure that I'm clear on 

is how those amendments changed things, what were 

the notice requirements before, 
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Okay. 

-- what are the requirements in the future. And we 

can do it either way. We can start out with how it 

used to work under the old regulations --

Mm-hmm. 

-- and then go through how it works under the new 

regulations, but I want to go through both of those 

things. 

Okay. Well, you've asked me the process as it 

currently is, and that would be, based on what you 

were saying, under the regulation that has replaced 

61-107.11, and that would be Regulation 61-107.19. 

And, so, I'll go through -- I'll go through the 

process as it exists under 19. I'll call it 19. 

There is a certainly a much more lengthy process 

in terms of phases that you go through with a new 

application. One of the most significant changes 

about the regulation is that the Department's 

decision-making process is broken into two separate 

department decisions, the first decision being 

related to consistency with the county plan, 

demonstration of need, buffer requirements from 

residences, and other things like daycares and such 

-- such as that, and, also, then, the county zoning 

review. We -- Those are called now -- uhder the 
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new regulation called determinations that are made 

in that early process. That Those four 

determinations that are made that are related to 

demonstration of need, county plan, or planned 

consistency, zoning and buffers, -- those four 

decisions are -- Once we've looked at those four 

determinations, once we've looked at all those 

things, that decision is made as a separate draft 

decision by the Department. That is open to public 

comment and appeal as a separate issue. Once we 

have completed that portion of the application 

process and that decision is made and it is not 

appealed, or if it is appealed, then we get through 

that process somewhere, and there's a decision 

that's made that tells us that we should continue, 

then we would accept a permit application, which 

would be -- there would be public notice of the 

application, and we would do a technical review of 

that application. We would make a draft again, 

a draft decision that it met the technical 

requirements, which would again be public noticed, 

and after that notice and responding to any 

comments, we would do -- make a final staff' 

decision which was would be also subject to 

appeal. 
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Okay. And under the system that was in place prior 

to the new regulation, 107.19, --

Mm-hITUll. 

-- how did the system work? If you could, just 

briefly run through that. 

You mean 11, 61-107.11? Is that what you're 

asking, because I just went 

Well, I guess while that was in effect, before the 

new regulation kicked in. 

Okay. So, the old regulation? 

Yeah. 

Okay. There would be a request for demonstration 

of need determination by the department. We would 

look at that, and we would issue a letter to the 

applicant stating that they had either met or not 

met that requirement, along with a maximum 

available yearly disposal rate which would be also 

a part of that determination. Then we would also -

I mean, the timing of it could vary depending on 

when the applicant sends us different information 

or a request, but another piece of that process 

would be where they ask us to review the 

application for consistency with the county plan. 

We would do that, and we would issue a preliminary 

consistency determination, and at the same time as 
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this was happening, we could have already had a 

technical application in-house. Most likely, we 

would have, once they met -- At least, once they 

met the demonstration of need question, they would 

generally go ahead and apply. And, of course, as 

we went through all the technical review process, 

we would still be looking at the same things that 

we look at now in a lot of cases as far as zoning 

and buffers and those types of things that I 

mentioned earlier, as well as the technical 

requirements. But at that time, those were not 

separated out into different phases like they are 

now, so that was -- One of the differences is they 

were kind of ongoing at the same time. And once we 

-- we'd get ready to make a draft decision on that, 

then we would public notice. Although that wasn't 

a specific requirement, it was a matter of policy 

for the Department that we always public noticed 

our draft decisions, allow for a comment period, 

and we respond to those comments when we make our 

final decision, and may make some revisions to the 

permit, you know, accordingly, depending on what 

the comments are. 

Okay. So, if I understand correctly, sort of 

summarizing, under the old system, everything sort 
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of came to a head at the end, and all of the -- any 

preliminary determinations that had been made were 

then finalized along with the permit decision that 

was then subject to an appeal? 

That's correct. 

Under the new system, it's more of a two-step 

process; 

Mm-hmm 

-- you make those four determinations that you 

named, need and consistency and buffer and zoning, 

Right. 

-- and anybody wanting to challenge that has to 

challengeit at that time rather than wait til the 

end? 

That's right. 

Okay. Now, with cases that have sort of straddled 

the two regulations, --

Mm-hmm. 

-- started under the old regulation and go to the 

new regulation, is there any -- I mean, how are 

you handling those preliminary determinations --

Mm-hmm. 

-- that were made prior to new regulations? 

Right. Well, the regulation itself, the new 
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Class Two versus what was in place for a -- what 

was known as a C&D. 

Okay. Can you give me a rundown of the major 

differences, you know, not in I don't care 

about the minor stuff, but 

Sure. One of the -- One of the major differences· 

is that there is an Appendix One, List of 

Acceptable Waste, which has not really -- has 

changed a little, not a lot, but then there is also 

the prospect of approval of other waste streams 

that are appropriate for that type of landfill that 

are similar to C&D waste, or have similar 

characteristics to C&D waste. Another significant 

difference is that they--there is now a 

requirement for groundwater monitoring around the 

Class Two facilities, whereas that was not the case 

with construction. and demolition debris landfills. 

And I think that's-- That's really the --

probably the two main changes that have occurred. 

Okay. Now, this possibility of additional waste 

being approved for the landfill, -

Mm-hmm. 

-- what is the process? I mean, is th~t something 

that .they have to come in and apply for approval 

and the department has to issue an approval of a 
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something that may not be on the standard list and 

Yes. There's also a list of unacceptable items 

which would not be available 

Right. 

-- for discussion, but yes, there would be an 

approval process for any other -_. a wa·ste stream 

that was proposed. 

Would that be an amendment to the permit? Would it 

be something that the public would be involved in, 

or how is that handled? 

It would be a permit modification, and I don't 

really recall the specifics of public involvement, 

but it would depend on whether it was a major 

permit modification or a minor permit modification. 

Okay. And do you know whether the regs spell out 

what you're going to consider what's major and 

what's minor, or is that a judgment call? 

They do spell it out, and that's -- I'd have to go 

back and read those definitions again to remember 

whether or not this was specifically addressed. 

Oka·y. Now, I want to start out talking about the 

technical review of this particular permit for MRR. 

The names you've given me in terms of being 

involved in this, Joan Litton and Tim Eleazer, 
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Mm-hrom. 

-- were they people who did the technical review? 

Yes. 

Okay. And what is their background and training? 

Mr. Eleazer is an engineer. 

Okay. 

His background and training is as an engineer, as 

well as Ms. Litton. They're both engineers. 

All right. They're both registered professional 

engineers? 

I'm not sure about Mr. Eleazer. Ms. Litton is not 

a registered professional engineer~ I don!t recall 

on Mr. Eleazer. 

Okay. When you say they're an engineer, they have 

had some engineering training? 

I mean that they've got a -- at least a bachelor's 

degree from an accredited university in an 

engineering program. 

Okay. And, so, they would have been.the people who 

made the technical review of this application? 

Mr. -- Mr. Eleazer would have been the primary 

reviewer of the application under the supervision 

of Ms. Litton. 

Okay. In terms of zoning and local ordinances, the 

documents I got from the DHEC file indicate that 
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Laurens County just doesn't have zoning. Is that 

what the department also concluded? 

My recollection on this case was that there was not 

a zoning concern, but I don't remember the 

specifics of Laurens County zoning ordinances. 

Okay. Who would be able to answer that question? 

Well, I mean', when I did the -- When I' reviewed 

and was briefed on the materials, I recall seeing 

documentation of the fact that there was -- the 

zoning was either -- it didn't -- it wasn't an 

issue, or was appropriate, but I don't recall the 

specific document at this time without looking at 

it again. 

Okay. The consistency with the county solid waste 

plan, who would have made that determination? 

We would have -- It would have been looked at by 

Jana White's section, and an internal memo would 

have been sent to the permitting group to indicate 

that it was was or was not consistent, and, 

again, that was documentation that I.reviewed 

during my briefing prior to signing the permit. 

Okay. And are you familiar with the fact that 

there was an initial determination that the project 

was not consistent? 

Yes. 
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determination that it was consistent, and then that 

was changed with the new ordinance that the county 

issued to a non-consistent determination, and then 

the county withdrew that ordinance later, where 

which then made it again consistent with their 

solid waste planning ordinances. 

Okay. Do you know when the current county solid 

waste management plan was prepared? 

The plan that was in effect at the time of this 

application, it's my recollection that that was a 

1997 plan. 

Okay. 

I don't know the exact month. 

In the oversight of the county plans, how often 

does DHEC review county or regional solid waste 

plans to determine whether they need to be updated 

or amended to reflect changed conditions or 

whatever? 

Mm-hmm. Well, we -- we do not, as a matter of 

course and as a matter of responsibility or 

authority, review plans with the intention of 
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course, and if we have comments or questions about 

that plan, then we will often send a correspondence 

to the county with those questions or comments. 

However, we don't really have approval authority 

over those plans. We can make suggestions and 

maybe point out things that they would, perhaps, 

look at further. So, as a matter of normal course, 

when we get a new plan, we do review it, and it's 

not uncommon that we might comment or ask a 

question. And then, also, the other normal course 

of review for a plan, or at least a part of a plan, 

would be. when we get an update sent to us from the 

county that's been passed through council as an 

approval to the Rlan, or however they had 

designated that they were going to update their 

plans. And then the third -- I .guess the third 

most common situation where we would review a plan 

would be when we get an application for a type 

some type of facility, and then we would again look 

at that plan at that time, relative to that 

particular proposal. 
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Okay. If a county wants to amend a plan, or if a 

county sent something to DHEC saying we have 

amended our plan, what do -- what does DHEC require 

in order to' take that amendment into account in 

making a consistency determination for anything 

that might be in that county under application? 

What we would do is look at the -- You're asking 

me -- Let me make sure I understand what you're 

asking me. You're asking me how we would determine 

whether it was a valid amendment or update? Is 

that --

Yeah. Let's say you just got a letter from the 

county 

Right. 

-- saying we've amended our plan, --

Mm-hmm. 

-- and this is the amenrunent. 

Right. 

Would you consider that an amendment, or would you 

require more? 

We would typically ask for documentation of the 

approval process with the county, and that would 

and what type of approval process, that may vary. 

It may depend on how the original plan that they 

wrote designated that approval process. 
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Okay. Has the Department's view of changes in 

these plans evolved over time, or changed over 

time, at all? 

Has our Would you repeat that? 

Has the Department's view of what is required to 

change a plan, or to amend a plan, changed over 

time? 

I'm sure that we've learned things over time, but I 

think that the Act has always been fairly clear 

that the original plan has a certain process, and 

then that original plan would have -- would layout 

a process, or could layout a process at least, for 

the approval of future plans. 

Okay. What if you had a county plan -- I mean, if 

a county plan does not layout a process 

Mm-hrnm. 

-- for amendment of that plan, --

Right. 

-- or revision of that plan, what's required? 

Then we would look for a vote -- vote on -- by the 

county council to approve that plan as -­

generally. 

Okay. Do you know whether the department has ever 

accepted something as a change without a vote by 

county council? 
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Well, again, that process may vary depending on 

whether it's a resolution or an ordinance and those 

types of things that counties have to decide, but 

I'm not -- I don't specifically remember a case 

where we -- we found out later that a plan was not 

valid. I think there may be cases like that, but I 

don't have a specific recollection at this time. 

Okay. In this particular case with MRR, are you 

familiar with what exactly was in the county plan 

that allowed the Department to make a determination 

of consistency? 

Which -- Which determination, the original --

because, as you Inentioned earlier, there were some 

back-and-forths. 

The one that goes with the permit that's under 

appeal right now. 

Okay. So, the 1997 county plan is what -- I guess 

that's what you're asking? 

Yeah. Do you remember what was in that plan that 

the Department relied on in making the 

determination of consistency? 

When I -- Prior to signing the permit, I did see 

the documentation which included portions of that 

plan. I couldn't quote those portions to you right 

now without looking at the plan. 
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Okay. Do you know whether there is any 

documentation at DHEC of which portions of the plan 

the Department relied on in making that call? 

I'm not sure. 

Okay. I ask this because I have a -- I've gotten 

what purports to be the entire file --

Mm-hmm. 

-- from DHEC, and I haven't found such a thing. 

I've seen them in other landfill cases, --

Mm-hmrn. 

-- the lists of particular sections, and I didn't 

see one 

Right. 

-- in this one. 

I'd have to look into that. There may be, --

. Okay. 

-- but I'm not aware of it at this· point. I think 

you would have seen an internal memo stating that 

this was not inconsistent with, or something to 

that effect, the plan. 

Okay. I've seen that language before. I don't 

think I saw it on this one. 

Okay. 

This one seemed to be a straight-up, saying it was 

consistent. 
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Okay. 

Let me ask you this question. That brings up some 

of this -- A determination that is not 

inconsistent and a -- and a determination that 

something is consistent, --

Mm-hnun. 

-- are those the same thing, or are they different? 

Not necessarily. No. They', re -- And I'm sure 

there has been, perhaps, some changes in 

terminology over time that I'm not going to I'm 

not talking about that because I don't know 

specifically, you know, if the terminology was, you 

know, happenstance or not, because it may mean the 

same thing, but I do know that at times if there is 

a very specific -- if there is very specific 

information about a facility type and it says 

something very specific about it whereas In 

other words, since we're talking about consistency, 

let's talk about it as if it were consistent. 

There may be .something in a plan.that says that 

they do need this type of facility. And that does 

happen. In that case, that certainly would be 

consistent. If the plan is pretty much silent on 

the issue or does not directly address that type of 

a facility, then I think you would probably more 
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be more likely to see the not-inconsistent-with 

language. 

Okay. Does the Department consider the language 

not inconsistent to be sufficient to satisfy the 

statutory requirement of consistency? 

Yes. 

Okay. Let's talk about the demonstration of need. 

Can you tell me how the determination was made that 

this landfill is needed? 

It was the proposal which indicated a location for 

this proposed facility. At that time, it was 

looked at in relation to the requirements of 61-

107.17. 

Okay. And what are the requirements of 61-107.17? 

Well, for a C&D landfill, that regulation 

designates a ten-mile planning area, or ten-mile 

radius around the facility as a planning area, and 

in the case of the geographic piece of that, there 

cannot be -- there can be as many as two facilities 

of that type within that planning area, and at the 

time of this review, there was one facility, as I 

recall, and, so, this would have been the second 

allowable facility. The other part of that, the 

other, I guess, piece of that review is to 

determine the annual disposal rate that would be 
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allowed, and that -- then the C&D generation, waste 

generation, is looked at in the county that that 

facility is located in as well as the counties that 

touch the planning area. 

Okay. Now, in viewing th.e DHEC file, one of the 

earliest things that I find in here is a letter 

from the applicant to DHEC essentially saying we 

want a determination of need and giving a latitude 

and a longitude. 

Right. 

And one of the next ·things I see in the DHEC file 

is a letter saying we're approving the 

determination of need, or words to that effect, --

Mm-hmm. 

-- and giving a tonnage rate of -- In fact, let me 

back up a little bit. The first letter that I saw 

was a letter dated February 21st, 2006, written by 

B.P. Barber, who I understand is the engineer for 

this applicant, giving you those coordinates. the 

latitude and longitude .. And then there is a letter 

dated March the 3rd, '06 approving the . 

determination of need for up to 154,000 tons a 

year. 

Okay. 

Do you know whether the Department received any 
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other information regarding the issue of need than 

that letter with the latitude and longitude? 

No, I'm not not aware of any additional 

information. 

Okay. Now, as I understand it, you take that 

latitude and longitude, and you plot that point on 

a map, and then you draw a 'circle with a ten-mile 

radius around that point. 

Correct. 

Okay. And then you look and see what counties are 

touched by any portion of that circle? 

Yes. 

And the total amount of waste that is generated in 

each of the counties that is touched by that circle 

is then added up to corne to the tonnage rate; is 

that right? 

At that -- At that particular point in time, 

that's -- The most recent data, which would be the 

previous annual reporting data that the Department 

had, would be used to determine that, yes. 

Okay. And, so, the total of 154,000 tons would be 

the total of C&D waste, or -- what's the type we 

call this now 

Class Two. 

-- Class Two -- Class Two waste, the total that's 
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generated in all the counties touched by that 

circle? 

Mm-hmm. And at that time, it would have been C&D. 

Okay. All right. 

Mr. Chandler: Do you want to mark this 

as an exhibit? 

Marked as Petitioner's Exhibit 

Number Two; 30(b) (6) Deposition 

of SCDHEC by Kent Coleman, 

P.G.; copy of Laurens Recycling 

& Reclamation Center C&D 

Landfill map; one· page. 

Okay. I've got a l~ttle map that appears to have 

been generated at DHEC, maybe obtained --

Okay. 

off the website. It's marked as Exhibit Two. 

Do you recognize this map as including the circle 

that was drawn for this MRR landfill? 

Well, it looks like maybe it had a different name 

at the time that it. was referred to. Are you --

Are you referring to a specific facility on there, 

or am I just missing 

Hmm. I'm not sure it's on there. All right. Let 

me do this. I should have looked at that closer. 

Marked as Petitioner's Exhibit 
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Number Three; 30(b) (6) 

Deposition of SCDHEC by Kent 

Coleman, P.G.; copy of Active 

and Proposed Construction and 

Demolition (C&D) Debris 

Landfills in SC map; one page. 

Ms. Williams: Excuse me. Jimmy, do you 

have copies for the attorneys, of the 

exhibits? 

Mr. Chandler: I've got a couple of 

copies of these. These were made -- The one 

that I've marked as Exhibit Three, --

Ms. Williams: Mm-hmm. 

Mr. Chandler: -- this is printed 

straight off of the DHEC website 

The Deponent: Okay. 

Mr. Chandler: -- in the last couple of 

days. 

The DePonent: All right. It's listed as 

the small map for C&D Landfills at the DHEC 

website. 

Now, this exhibit, Number Three, it shows something 

on there, Highway 92, --

Highway 92, yes. 

-- and that's the one we're talking about here that 
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I've been calling MRR, isn't it? 

Yes. 

Okay. And what counties are touched by the circle 

that is drawn around that landfill? Can you tell? 

That's why we do blowups. A little bit hard on 

thls particular map.· Maybe -- Well, it's 

certainly Spartanburg Can I look at both maps, 

Exhibit One and -- I mean Exhibit Two and Three, 

and maybe that will help me out because I think 

this -- This is also, I believe, the same circle. 

It just had a different name at the time. Now I'm 

looking at Exhibit Two, trying to look at a blowup 

of that Exhibit Three map. But it looks like it 

touches Spartanburg, Laurens, and it looks like 

maybe Greenville, but I'm trying to see if there's 

another county line in there somewhere. It looks 

like Laurens, Spartanburg and Greenville from what 

I can tell with this particular figure. 

Okay.' That's the same conclusion I came to from --

Okay. 

looking at it, but I agree it's just difficult 

at that scale. 

MIn-hmm. 

Mr. Chandler: Let me go ahead and mark 

this letter. And it came to me with maps 
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attached, so I'm going to leave them attached. 

Marked as Petitioner's Exhibit 

Number Four; 30(b) (6) 

Deposition of SCDHEC by Kent 

Coleman, P.G.; copy of 

correspondence dated February 

21, 2006 with attached maps; 

three pages. 

Okay.· Exhibit Four is what I think is the letter 

that I ment;i.oned a little while ago about a 

February 21st, '06 letter from B.P. Barber about 

this landfill, asking for a determin~tion of need, 

arid, as it was provided to me by the Department of 

Health and Environmental Control, it's got a couple 

of maps, one a smaller scale map, one a larger. 

The copies are not the best in the world, --

MIn-hmm. 

-- and I don't. know whether this little dotted-line 

circle on the second map represents ,this landfill, 

but that has been my guess, but it's just a guess. 

Okay. 

Does that appear to be the letter that was received 

as the request for a determination of need? 

Yes. Yes, you can The road names and 

everything in the letter are consistent with the 

SCOTT REPORnNG SERVICE 
P.o. Box 290492, Co~umbia. SC 29229 ~ (903) 736-2409 
".,.,. 9cottreportinq. com • bscotte scottreporting :com 

329 
000330 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

IB 

19 

20 

21 

22 

23 

24 

25 

40 

location that we're talking about, Choice Road, 

Highway 92, --

Mr. Chandler: Let's get some consistency 

here. Let me get this marked, as well. 

Marked as Petitioner's Exhibit 

Number Five; 30 (b) (6) 

Deposition of SCDHEC by Kent 

Coleman, P.G.; copy of DHEC 

correspondence dated March 3, 

2006, U.S. Postal Service 

Certified Mail Receipt, 

Demonstration of Need Worksheet 

and B.P. Barber correspondence 

dated February 21st, 2006; four 

pages. 

Mr. Chandler: All right. I've got a 

letter with some attachments that I notice one 

of the attachments is that same letter dated 

February 21st, but we'll just leave them as 

they -- And I don't have extra copies of 

these. I'm sorry. 

Ms. Hartley: Well, may we glance at 

those --

Mr. Chandler: Sure. 

Ms. Hartley: -- at least before you 
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All right. And before anything else, does what I 

handed you appear to be a genuine copy of the 2007 

Solid Waste Management Report? 

It does appear to be a copy of that report, yes. 

And what does the report indicate, the amount of 

C&D waste generated in Laurens County? 

Well, we're looking at Table 7.7 on page 75, which 

is the C&D landfill numbers used for demonstration 

of need, 

Mm-hmm. 

-- and in FY '07, it appears Are you asking me 

about any particular year or just --

Well, let's -- Let's just go through. You've got 

years 2003 through 2007 on that page, don't you? 

I do. 

Okay. And what's the figure for waste generated in 

2007? 

16,860 tons. 

And what's the figure for 2006? 

9,479 tons. 

And for 2005? 

6,635 tons. 

And 2004? 

8,434 tons. 

And in 2003? 
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Okay. Now, for the Laurens County landfill, --

Mm-hrnm. 

-- what's it permitted fer? 

8,900 tens. 

And hew much was dispesed ef in the fiscal year 

2007? 

,3,212. 

Okay. We've just get a -- sort ef a blank space 

there where it says --

Mrn-hmm. 

-- remaining life. What dees that mean? 

That means that infermatien was net reperted to. us. 

Okay. Do you have any personal,knowledge ef 

whether that landfill has er deesn't have 

additienal capacity? 

The Laurens Ceunty C&D landfill? Is that --

Right. 

-- what you're asking? 

(Neds head.) 

No, I den't. 

Okay. How much is the Curry Lake' landfill 

permitted fer? 

241,591 tens. 

And hew much was actually disposed of there? 

67,260 tons. 
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And what's its remaining life? 

Thirty-eight years, according to this table which 

is page 73. 

Okay. So, to sort of summarize where we are, in 

2007 Laurens generated 16,860 tons of C&D waste; 

Laurens has disposed of a total of 70,672 tons of 

C&D waste if you add all three of those landfills 

together, and has permitted capacity of 251,866 

tons for C&D waste. Is that correct? 

Well, I didn't. do the math, but it appears to be 

close, if you would add those together. 

Okay. Were any of these figures taken into account 

in making the Department's determination of need? 

The tonnage figures in -- on page 731 That's your 

question, are those particular numbers taken into 

account? 

Well, I've recited some numbers from both page 73 

and 75. 

Mro-hmm. .-. 

Were those numbers taken into account? 

Yes. 

Okay. And how did the existing permitted capacity 

of roughly 250,000 tons a year -- how was that 

taken into account? 

That number was not taken into account. 
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Okay. Now, the other counties that were included 

in coming up with the 154,000 tons, Greenville and 

Spartanburg, 

Mro-hmm. 

-- how much 'waste was generated in Greenville 

County, C&D waste, in 2007? 

In 2007 

Right. 

-- for Greenville 'County was 161,738 tons. 

Okay. And how much permitted capacity does 

Greenville County have for C&D'waste lan~fills? 

It'll take me a minute to add them up. There's a 

lot of them in Greenville. Let me Give me a 

minute to 

The Deponent: (to Ms. Williams) Can I 

have a piece of paper to add that for him? 

Ms. Williams: Sure. 

Do you want an exact number of them, or close, I 

take it? 

Yeah. I mean, it can be an approximation. 

Mm-hrnrn.. Like, approximately half a million tons, 

500,000 -- 502,000. 

Okay. Now, how much C&D waste was generated in 

Spartanburg County in fiscal year 2007? 

72,161 tons. 

SCOTT REPORTING SKRVra . 
P.O. Box 290482, Columbia, SC 29229 0 (803) 736-2408 
www.scottreporting.eom+bscott@scottreporting.com 

334 000335 



1 

2 

3 

4 

Q 

A 

And how much permitted capacity does Spartanburg 

county have for C&D waste? 

They have the Wasp Nest Road C&D landfill with 

80,000 tons per year permitted capacity. 

48 

5 Okay. And in fiscal year 2007, that landfill-took 
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in less than that permitted capacity, in fact, took 

in a little under 50,000 --

Yes. 

-- tons; isn't that right? 

Mm-hrnm. Yes. 

Okay. Was the amount of capacity for C&D landfills 

in Greenville and Spartanburg County taken into 

account in making the determination of need? 

No. 

Mr. Chandler: I'd like to take a little 

16 break for just a few minutes, if y'all 

17 wouldn't mind. 

18 (Off the record at 11:14 a.m.; 

19 back on the record at 11:29 

20 a.m.] 

21 Examination Continues 

22 By Mr. Chandler: 

23 

24 

25 

Q 

A 

Mr. Coleman, the regulation dealing with needs, 

Regulation 61-107.17, --

Yes. 
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-- the Department has been, for a while, looking at 

that regulation, and there's actually a proposed 

amendment that's sitting over at the state 

legislature right now; isn't that correct? 

Yes. 

Okay. What would that proposed regulation -- How 

would it affect the analysis of this permit? 

You're asking me if this permit carne in -- this 

request came in today, or under the proposed -- I 

guess if it came in under the proposed reg, which 

isn't effective, but --

Right. 

-- we're speculating about what -- what might 

happen. Well, if -- if that regulation were to 

pass as it is, without any changes, which is a big 

if, but this particular facility would have a 

20-mile planning radius, as opposed to a ten, and 

I'm not sure without. looking at a map whether that 

would allow the facility or not, in terms of there 

being two facilities within that radius, but then 

the tonnage -- the amount of tonnage that it could 

take on a yearly basis would be also based on that 

20-year planning radius which might touch some 

additional counties that it does not currently 

touch. So, what you're talking about, in general 
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terms, is having fewer in number but larger tn 

annual tonnage rates for future facilities like 

this. 

Okay. So, the size of the circle that you draw 

around the site is going to increase, which, if it 

hit a second commercial C&D landfill within that, 

it might knock it out? 

That's correct. 

If it doesn't hit a second one, then it could 

expand the amount of permitted capacity that it 

could have if it --

No. 

-- happens to stretch to another county? 

No. It would not change the amount of permitted 

capacity. It would change the annual disposal 

rate. 

Well, annual disposal rate. The annual --

Yes. 

-- disposal rate could go up. from --

Yes. 

-- 154,000 if, for instance, the broader circle 

touched another county? 

Correct. 

Now, in your file, there's a series of letters from 

an entity known as the Laurens County Water and 
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Sewer Commission, --

Okay. 

-- and I'm just sort of summarizing, but the 

letters that I have seen, the Laurens County Water 

and Sewer Commission appears to have some concerns 

about the proximity of this landfill to Lake 

Martin. Are you familiar with those letters? 

I recall seeing those letters, yes. 

Okay. Were those letters taken into account in the 

permitting decision? 

Well, we review and consider all comments that we 

receive on -- on our permits during the review 

process. 

Okay. Did those letters affect the decision in any 

way? 

No. 

And why not? 

Can we get a little bit closer to the nature of the 

letters so I can maybe comment on that a little 

better? 

Mr. Chandler: Yeah, let's go ahead and 

maybe -- Let me get this marked. 

Marked as Petitioner's Exhibit 

Number Six; 30(b) (6) Deposition 

of SCDHEC by Kent Coleman, 
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P.G.; copy of Laurens County 

Water and Sewer Commission 

correspondence dated March 

17th, 2008; two pages. 

All right. I've handed you a copy of a letter that 

we've marked What is that, Exhibit Six? 

Yes, Exhibit Six. 

Okay. And the best I can recall, the other letters 

were fairly similar to that one in terms of the 

comments made by that organization. And I think my 

question was did those letters affect the decision 

in any way? 

Well, it certainly took us a little bit of time to 

read and consider these issues in the letter, but, 

ultimately, they did not prevent the issuance of 

the permit. 

Okay. Does the Department see this landfill as 

posing any risks at all to water quality in Lake 

Martin? 

We don't expect it to impact Lake Martin. 

Okay. Not expecting it to impact it is not the 

same as saying there's zero risk 

Well, I don't --

-- I don't think. I mean, do you think there's 

zero risk that it's going to impact Lake Martin? 
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I don't -- I don't really think I base any of my 

decisions on zero risk. I mean, if I did that, I 

probably wouldn't do anything. I'd be sitting in 

my chair, maybe twiddling my thumbs. But our 

charge is to follow the requirements of the 

regulations in terms of the separation from surface 

water and storm water controls and those types of 

things when we permit a facility, and that's what 

we did in this case, and based on the facility 

meeting those requirements, we do not expect it to 

impact surface water. 

Okay. And what is your setback from surface water? 

It's 200 feet. 

Okay. And what is your setback from a school? 

I believe it's 1,000 feet. 

Okay. Does the setback vary any if the surface 

water is a possible source of drinking water? 

No. 

What kind of setbacks do you require from wetlands? 

Regulation requires that the facility We're 

talking about -~ I'm going to assume we're talking 

about the C&D. 

Yeah. 

There may be different buffers, depending on what 

type of facilities you're talking about, but in 
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this case, it's required that they do not disturb 

the wetland. 

Okay. Are there floodplain requirements? 

Yes. 

And what is the requirement related to floodplains? 

It's required that the facility and the structures 

related to the facility do not impede the flow of a 

hundred-year floodplain, or within a hundred-year 

floodplain. 

Okay. How much separation does this C&D landfill 

have to have from the bottom of the landfill to the 

seasonal high water table? 

It will be a two-feet -- a two-foot minimum 

Okay. 

-- separation. 

When there was a public hearing held on March -- I 

believe it was March 13th, 2008, a fact sheet was 

handed out under what appears to be DHEC 

letterhead. 

Mr. Chandler: Let me get this marked and 

show it. around. 

Marked as Petitioner's Exhibit 

Number Seven; 30(b) (6) 

Deposition of SCDHEC by Kent 

Coleman, P.G.; copy of DHEC 
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documents entitled Agenda· for 

Public Hearing, Fact Sheet and 

Feedback Survey; three pages. 

I've handed you a document. It's several pages 

stapled together, marked as Exhibit -- Is it 

Seven? 

Yes, Exhibit Seven~ 

And if you'll look at the second page in that 

packet, there's a statement somewhere on that page 

that says that this landfill is going to maintain a 

five-foot separation 

Mrn-hmm. Okay. 

-- from the seasonal high water table. Do you know 

why that was stated at the public hearing? 

Well, no, I'm not certain why it was stated at the 

public hearing. 

Okay. But as far as you're concerned, the permit 

requirement is only two feet? 

That's what I recall. If you'd like me to review 

that, I could, but I believe it is. 

That's what it looked like to me when I looked at 

it. 

Okay. That's the minimum, so a five-foot would 

meet that minimum. 

Okay. Do you know who would have prepared this 
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fact sheet and why that five-foot -- Well, let me 

ask you this. Do you know who prepared this fact 

sheet, and do you know who would know why that fact 

sheet said five feet? 

I'm not -- I'm not a hundred percent sure who 

prepared it. I believe Mr. Eleazer most likely 

would have prepared it. It could be a typo, or it 

could also be that this landfill does -- is five 

feet. I'd have to look. 

But, certainly, the only thing that can be enforced 

by the Department is going to be whatever is in the 

permit? 

What's in the regulation, yes, and the permit. 

Now, this fact sheet also indicates that the 

maximum height of this landfill from the existing 

grade is going to be around 160 feet; is that 

correct? 

Yes. 

Okay. And is that part of the permit requirements? 

Does the permit -- Do the permit requirements 

address .the question of how high this landfill can 

ultimately reach? 

Not directly. 

Okay. 

The design would dictate the height that was in the 

SCOTT REPORTING SERVICE 
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The design in the application has to meet the 

requiremerits of the regulation in terms of slopes, 

the degree of slopes, and that, along with the size 

of the footprint of the landfill, would dictate the 

height. 

Q' And in order for you to determine what that height 

is approved under, though, you'd have to review the 

plans, 

A Yes. 

Q -- the drawings and things? 

A Yes. Mm-hmm. 

Q Mr. Coleman, in Regulation 61-107.11 there is a 

provision that is numbered as part It looks 

like it is part capital D, subpart Three, and then 

little D, and I want to read this section to you. 

"The Department reserves the right to review 

additional factors in determining need on a case by 

case basis." Are you familiar with that language 

in the regulation? 

A Yes. 

Q Okay. What does it mean? 

A Well, it -- It was placed in the regulation to 

allow flexibility in the case that ~ situation were 

to come up that was not contemplated during the 

process of discussing and promulgating that 
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regulation. 

Okay. Were you involved in the preparation of this 

regulation? 

No. 

Okay. Do you know when this regulation was 

promulgated and became effective? 

It was in -- around 2000. 

Okay. And what were you doing in 2000? 

I believe I was section manager in the CERCLA 

program at that p-bint, if I remember right. 

Okay. All right. So, in terms of your knowledge 

of why this was in here, that's at least 

secondhand? 

Mm-hmm. Yes, 

Okay. All right. Now,--

-- and, also, based on my experience that it's 

fairly common to build some flexibility into 

regulatory language for that purpose. 

Okay. Now, was this section utilized at all in the 

permitting of this MRR landfill? 

No. 

Okay. So, I take it that the fact that Laurens 

county currently generates less than 20,000 tons of 

waste and already has 250,000 tons of C&D waste 

capacity was not considered as an additional factor 
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to be reviewed? 

We followed the geographic limitations and the 

yearly annual disposal rate cal~ulations as 

specified in that -- in that regulation to 

determine the need for this facility and the amount 

of annual disposal allowed. 

Okay. Now, during the process, did you receive 

.. the Department receive comments from the public and 

others indicating their -- their belief that this 

landfill was not needed? 

I do recall some of that, yes. 

Okay. And did they offer you the sort of facts and 

figures that we went through here this morning in 

support of that argument? 

I think I recall seeing some facts and figures 

presented in some of the comments that were 

received, yes. 

Okay. And despite those comments, what you're 

saying is the Department stuck to the parts -- I 

mean, section D and items One, Two and Three, A and 

Band C, but you did not utilize the right to 

review additional factors that's provided in 

subsection D of that part? 

We did not review additional factors -- Well, I 

should· say we didn't use any additional factors to 
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1 make our decision in this case. 

2 Q Okay. 

3 Mr. Chandler: Let me take just a short 

4 break'and walk outside, and I think --

5 The Deponent: Okay. 

6 Mr. Chandler: -- we may be done. 

7 [Off the record at 11:51 a.m.; 

8 back on the record at 11: 53 

9 a. m. ) 

10 Examination Continues 

11 By Mr. Chandler: 

12 

13 

14 

15 

16 

18 

19 

20 

21 

22 

23 

24 

25 

Q 

A 

Q 

A 

Okay. As I understand it, the public hearing was 

held after there was a draft permit put on the 

table. 

Yes. 

All right. As a result of the comments that were 

received, either in the mail or at the pub,lic 

hearing, were there any changes made in the final 

permit? 

I'm thinking. I don't recall any specifically 

without reviewing the file again. 

Mr. Chandler: Okay. That's all the 

questions L've got. 

The Deponent: Okay. Thank you. 

Mr. Chandler: Thank you. 
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Mr. Williams: I don't have any. 

Ms. Hartley: I don~t have any either. 

(Whereupon the deposition was concluded at 

11:54 a.m.) 

(Deponent will read and sign his/her 

deposi tion.) .J 
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State of South Carolina 
Certificate 

County of Lexington 

Be it known that the foregoing 30(b) (6) 
deposition of South Carolina Department of Health and 
Environmental Control by Kent Coleman, P.G., was taken 
before me; 

That I was then and there a Notary Public in 
and for the State of South Carolina-At-Large; 

That by virtue thereof I was duly authorized 
to administer an oath; 

62 

That the witness was by me first duly sworn to 
testify the truth, the whole truth, and nothing but the 
truth concerning the matter in controversy aforesaid; 

That the deponent reserved his/her right to 
read and sign the deposition transcript, and Review by 
Deponent and Errata sheets were provided to the deponent 
with instructions that they were to be returned within . 
thirty (30) days with any changes/corrections to said 
deposition transcript. 

The foregoing transcript of 61 typewritten 
pages represents a true, accurate and complete 
transcription of the testimony so given at the time and 
place aforesaid to the best of my skill and ability; 

That I am not related to nor an employee of 
any of the parties hereto, nor a relative or employee of 
any attorney or counsel employed by the parties hereto, 
nor interested in the outcome of this action. 

Witness my hand and seal this 23rd day of 
February, 2009. 

Sandra M. Snead 

Notary Public for South Carolina 
My commission expires October 17, 2013. 

Note: Recordings are retained for twelve (12) months 
from date of certification. 
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STATE OF SOUTH CAROLINA 
FEB 3 ZGag 

ADMINISTRATIVE LAW COURT 
, DHEC'. 

Engaging and Guarding Laurens County's 
Environment ("EAGLE"), a non-profit 
membership organization, 

) 
) 
) 
) 

Docket No. 08-ALC-of-OW25-CeEN£f1.fi COunseL . \. . . ... 

YS. 

Petitioner, ) 
) 
) 
) 

'MRR Highway 92, ,LLC, and South'Carolina. ) 
" :Departrriertt orf{~a:lth and ~nVirQIll11eli'ta1 Control, ,) 

RespondentS. 
) 
) 
) 

TO: THE RESPONDENTS AND THEIR. ATTORNEYS: 

NOTICE 
OF 

DEPOSITION 

", 

PLEASE TAKE NOTICE that the Petitioner, pursuant to SCRCP Rule 30 and ALCRule 
21 ~ wiII take the deposition .of the Responqent South Carolina Department of Health and 
Environmental. Control, for all uses pennitted by the SCRCP, at the following time and on tIle 
foil owing date: 

1 0:00am, Thursday, February 12, 2009, at the offi,ces of DHEC on Farrow 
Road in Columbia, SC 

Pursuant to SCRCP 30(b )(6), the Petitioner gives notice to the South Carolina 
Department of Health and Environmental Control ("DHEC"), to designate one Qr more officers, 
directors or managing ag~nts to testify on its behalf at such deposition in cOIUlection with the 
following matters: 

, 
1. Infonnation and evidence considered by DEEC in making the decisiqn to issue the 

landfill pemiit at iss\le in this case. 

2. Findings and conclusions made by DHEC in making the decision to issue the landfill 
pemlit at issue in this case. 

3, The, basis of the DHEC detemlination of need for this landfilL 

.-
4. Statutes and regulations applied by DREC in making the decision to issue the landfill 

pemrit at issue in this cas,e. 

5. The basis ofDHEC's determination that the 1997 Laurens County Solid Waste 

'~t; ........ ; ... ~ .. 

, EXHIBIT 
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Management Plan is valid and complies with Section §44-96-80 bfthe Solid'Waste; Management 
Act. 

6. The basis 'ofDHEC's determination that this landfill is consistent with an applicable 
and valid solid waste management plan. 

7. The basis of DREC's determination that this land:6JI is' in compliance with local .. 
zoning, land use, and other applicable ordinances anq laws. 

8. The basis ofDHEC's detem1ination that the roads to this landfill are of all-weather 
construction and capable of withstanding anticipated load limits. 

9. The basis ofDHEC's determinatiOJ~ that this landfil1 will not have adverse impacts, 
including potential pollution, 6n adjacent 'vvetl'atids arid. Lake Martin. 

10. The basis ofDHEC's detelmination that the landfiJI wilJ not result ih pollution of 
. groundwater. 

11. The basi s of DHEC' s determination that the stormwater plan for the landfill complies 
with applicable state and federal requirements. . 

, 

12. The nature and extent of Art Braswell's work on seeking approval of the landfIll 
pemiit on behalf ofMRR Highway 92, LLC. . 

.' Georgetown, South Carolina 

January 30, 2009 

- (jk Z CL;-
James s. Chief, Jr.' . 0 
Amy E. Armstrong . 
SOUTH CAROLINA ENVIRONMENTAL LAW 

PROJECT 
Mailing address: Post Office Box 1380 

Pawleys Island, sC 295·85 
430 Highmarket Street 
Georgetown, SC 29440 

Office address: 

Telephone 
FAX 

(843) 527-0078 
(843) 527-0540 

Attorneys for the Petitioner 

2 
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101 RESEARCI-! DR'IVE (29203-9389) 

P. O. BOX 1I1~,:;::; ,,":::;';' ,', ,:' 

COL.UMBIA: SOUTH CAROL.INA 2 920<:-1116 

TEL.EPHONE: B03 264-4400 FAC~I!-tILE 803771-6676 

Ms. Joan Litton 
M~~ger, Solid Waste Facility E~~eering Section 
SC Department of Health & Environrilental Control 
2600 'BullStreet ' 
C?ltimbia, SC,29201 

RE: 

February 21,2006 

Demonstration of Need Request 
Laurens Reclamation & Recycling 
Cen~er (Project ,#05749L) " 

,,- -_._-" -----:---.. _--. __ ._-------. _ .. - -,"- .. -. -.--- .. ,,--.Uur.ens,CQunty., ,_: _____ '-.:., " ' 

Dear Ms. Litto~ 

, On, behalf of MRR 'Southern Company, LLC, I hereby req"ieSt, pursuant to 
Demonstration of Need, R.6J-I07.17, Department approval todeveJop a piivate'P~ N 
coristruction, demolition', and land clearing debris landfill at the referenced location on 
Choice Road in northern Laurens ~ounty along 1-385 betwe~~'Hwy 101 and Hwy 92. 
Site name and location are: ' 

"LAURENS RECLAMATION & RlECYClLJNG ClENTER 
LA'flTIID1E: 34'DEGREES 37 MINUTEs 20.91 SECONDS 
LONGITUJI)1E: - 82 DEGREES 05 MINUTES 13.61 SECONDS" 

, The maximum annual tonnage limit allowed Wlder the regulation based on the 
latest published ~sposal data is reque~ted. ' , 

Please contact me it you Jtave questions. 

Sincerely yours, 

~&;;Ztb 
Rudy M. Curtis , 
Senior Sqlid Waste Coordmator 

cc: ' Ronald Gilkerson, PG, :MRR Southern Company L.L.C., 
i 1925 Sam Roper Dr., Suite C Office 2, Charlotte NC 28269 
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" C. Eo%[:aUn~ Commimi'a 
Pro~oling' ~ protedilrgAW~ of & Pftblk tmd fix emiron!l1mf. 

: ~~h3;2000· . 

. CERTIFlED MAIL 
. 7001'251000086158.4.279 

Mr. Ronald C, Gilkerson, P.G.. . 
'MMR. SoUthern,cOmpany, LLC '.< 

. H 925 sam:ROper Drive, Suite c, 0iIi¢e 2 .-
Charlothi, Nq ~82~ . . " ' 

..... 

. . :;:.i:, ... ~ . .",.. 

~ .~ 

'. . lRlE.: Demonstration ofNeed·AP.l}ll~VAL . . .. 
'ProposecflLallrens"i~~clll~'fj~:lIn(J Recy.i:iing Cen.ta" JLong-T~ O()n~r.u~on, Demolition aDd 
'LjlDd-Cleanng~"-nslL" .... ". . 
,Lo~tiOD: 34"37;i.0.~" N~~ ..... : ~de, 81005:~3.;I!il'' W'Longitlmde 

Maximum Annual DJsposal Umit·o~ 154,000 tonstyea.r . 
~1I.t4mi C01lllKRty . ) 

,This office is in reCeipt of a' deriioDStiatio~ uf need request. submitted OD your behalf bY Rudy M. Curtis of BoP. 
Barber imd Associates"for the above-referenced si1e, ~ted FebruaIy 21. 2066. Staff have evaluated the information 
and deteriniIiid that p~ to the provisions ofR.6.1-107.i7, Demonstration 'of Need, there is a need for fui~t}'pe 
offucility Dithe corcespOndingplanning area.. The D~artment mB)",cc:inside-ran ~ ~sal ~tlmJQ 154,000 
tOns.~m consistency detCJlI!ins#on forthis.proP.§$ed faFili!y:;O:>::"-':"", ,'.. .' -_ .. <,"" " 

se~"Si~;ippt~YaI'·\m:a~t~'Pro~&;q.Oftlif~~~~f4r~~·~~~·~~;~~~;:~;~~ 
, te®}r Widi local solid' Waste management.!>~ or otlier;f¢ODSia¢r.lti~.miUaredW~1iJt·Dt:paitmem during 

:~~nI7Jl·~., . ;(, . :.;.-: .. ' :".";"t-:'.,. " '.:'f{ ".~: ;:J..,,':"- -' ;,;;r>~~"!-,.: ,~.:,.. i 
.t' ....... ~.~ 'r'" -: - ...... ,,:,,-

• f'" .,: ' •.• :. . ...... • ........ ', •• ~. • . .... '. .• . ,.- -... .. 

Also, please be awar:e~t~s a~o);~:D;l3Y:~;,t~tecJ~··~e.D.ep~eifany,Oile,·:oftbe fonowing occurs: 
(A) one hundred twenty (120) days elapse froin the date of fCGeipt of this letter of approVlJl without documented . 
evidence of diljgt;nt p~u:tt~Qfthe appropria~.s.QI.jdwaste p~ ~g presented to the"Dql~ or·(B) once Ii 
pennii a'pplicati~~ .. p.eql ,~!v.~ 'by the ~~ that pem:rit applicati~ is dec~ ~ or is denied by 
the Depcirtment'~ ~olld W]I,~e 'p~ttin$ sta,ff,~. (C) the Depllrtru.c:ot recei:ves offici~ and final notification that the 
site of the proposed fa.ciIi~-d.?es ~ meet proper ~oning for the intended activity or (D) the Jjep~ deteroUnCs 
'that the proposed facilitY ~,n'?t consistent With· the bost co~ty or region solid waste management plan. 

If·You have any que;stions, ple~e contact John McCain of my,staff at (803) 896-4067. 
',' . 

Sincerely. 

~J41:.~ 
Joan ~~ifum, Managei-. 
Solid waste Permitting Section 
DivisionofMQUng and Solid W~ Management 
'B~u of Land -and Waste Management' " ~' 

IFUJMMJjmm 

, cc: Ernest B. Segars - Laurens County Administrator 

SOUTH CA RO UNA DEPA R TME N TOP H EA L TH.A ND t:N VI RON MEN TAL CONT'ROL 
.~AAI) Rnll S=et • Columbia. SC .29201 • .Phone: (S(3) 89~3432 • www.scdhec..net 
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Demonstratlon of Need Worksheet 

Site Name: Laurens Reclamation and Recyding Center 
Permit #: Proposed 

Facility Ty.pe: 'Long-Term, Commercial.c&O LF 
proposed Disposal Amount. ton~ Max. Available 

cOunti~ InCluded wfl10 mi. radit,Js 
Disposal Amount, tons/yr (FY 2004) 

, C&D-IV 

Greenvale 87,157 
Laurens 8,434 

Spal1anblJl!!' 58,803 

Tolal. 
.. 

154,394 

'- .. ~ . -_ .... '_. -.- '-~-~---'---.~---''''---~-, '_ ... -.. _- .... ' ... ----:.. ,"_. -_ ...... -. " .. 

--_. __ .. - "--- - -, .. -.--., - -.-
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101 RESEARC,", DRIVE CZ9Z03-9389) 

P.O. BOX III~:;::: :J'~::' " .. '.<' 
COL.UMBIA: SOUTH CAROLINA ~~aoa-III~ 

:TELEPHONE e03 254-4400 I"AC~I!'I1LE: 803 771~676 

Ms. Joan Litton . 
M~ger. SolidW ~e Facility Engineenng Section 
SC Department of Health & Environmental COI!trol 
2600'BUll Str.eet . 
Col~bia. SG29201 . 

February.21. 200~ 

RE: DemonstratiQn of Need Request' 
Laurens Reclamation &. Recyc~ 
Cen~er (Proj~#05749L)' . 

... _Laurens,CQun~ ..... :._":~ .. 

Dear MS. 'Litton, 

On behalf of MRR Southern . Company, lie, I hereby req¥eSt, pursuant to 
Demonstration of Need, R.61-107.17, Department approval to develop a private·P~ IV 
construction, demolition' and land .clearing debris landfill at the referenced locatioo on 
Choice Road in no~ern I..aurens County along 1-385 between Hwy 101 and Hwy 92. 
Site Dame arid location are: . . 

'LAURENSRJECJLAMATION & lRlECYCUNG CEN'.If'lEIR. 
LATITlfIDE: 34 DEG~ 37 MINUfES 20.91 SECONDS 
]LONGllTIIDlE: - 82 DEGREES 05 MINUTES 13.6'1 SECONDS' . 

. The maxim~mannua'1 tonnage linrit allowed under the regulation based on the 
latest published disposal data is requested. . 

Please contact me if you ~ave questions. 

Sincerely yours, 

~&~~ 
Ru~y M. Curtis 
Senior Solid Waste CoordimitDr 

cc: Ronald Gilkerson, PG, MRR Southern Company L.L.C., 
i 1925 Sam Roper Dr., Suite C Office 2, Charlotte NC 28269 . 
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March 17, 2008 

Mr. Timothy M. Eleazer 
SCDHECBLWM 
2600 Bull Street 
ColUmbia SC 29201 

o 

RE: Proposed'Hwy. 92 C&D Landfill ; 
Laurens County , 

Dear Mr. Eleazer. 

o 
POST OFFICE BOX 1006 

LAURENS, SOUTH CAROUNA 29360 

(864) 682·3250 
FAX (8&4) 682·3260 

WWW.LCWSC.COM 

This letter is written concerning the proposed construction and demolition (C&D) landfill to be l~ted 
near Hwy. 92 and 1-385, at the headwaters of Martin Lake. This letter serves to clarify the Laurens 
County Water and Sewer Commission (LCWSC) understanding ofSCDHEC's regulatory position 
regarding this proposed landfill and to document LCWSC concerns as allowed under the public comment 
phase 'of the permitting process. 

Within the next 45 days the LCWSC will hire an Engineering Firm for services related to a County wide 
water resource study. This study will focus on the natural water resources in Laurens County and how 
these water resources can meet the County's water and sewer needs for the next 10, 25, 50 years and 
beyond. We will specifically req~est that Martin Lake be apart of this study because of its location and 
purpose as a drinking water reservoir. Martin Lake is within the Beaverdam-Warrior Creek Watershed. 
When the Watershed Work Plan for Martin Lake was developed m May 1969 it included 255 acre-ft of 
water storage and a nrizrimum of 2.0 MGD of water capacity for the Upper Laurens County Water District· 
to serve the northern portions of Laurens County and the Town of Gray Court. A supplement to this ' 
Watershed Work Plan; dated September of 1972 transferred these water withdrawal rights the Laurens 
County Water Resource Commission (LCWRC). The LCWRC is now known as the Laurens County 
Water and Sewer Corn.nrission (LCWSC) as a result of the merger with Rabon Creek Rural Water District 

in 1990. 

It is our understanding that it is SCDHEC's position that C&D landfills pose no risk to water bodies, both 
surface water and ground water and that the proposed landfill will not iroparr Martin Lake or reduce its 
reliability as a drinking water source for Laurens County. Current regulations allow such landfills to he 
within 200 feet of a lake or within 100 feet of a drinking water well, but required to be 1000 feet from a 
school. Furthermore, if a treatment plant currently existed on Martin Lake it would have no bearing on 
SCDHEC decision to issue a landfill permit. 

i EXHIBIT 
~ DftfL-
i lo Coi0M?t(L, 

I :2-jlz-'oq ~l--U 
.. 6 .,ON SF.c:RRTARY • Bll.L 'rEAGUE. TREASURER. 
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LCWSC Comments 
Hwy. 92 C&D LandPll 
Pageiof2 
March 17. 2008 

o o 

LCWSC would argue that these regulations are woefully inadequate and that this application should be 
used as an example to develop new regulations for the State of South Carolina. It is our opinion that 

, SCDHEC is ignoring their obligation and overriding purpose as an agency and is about to make a black 
. and white decision when considering MMR's application. If a 1000 foot buffer is technically sound for a 
school then at the very least this same buffer should apply to a drinking water reservoir. Ifone of 
SCDHEC's goals is to.protect oui(;hlJdren, then what they drink and what their parents cook with should 
be of top priority~ Imagine ten years from now> this landfill is in operation and.has committed an 
operational violation or, God.forbid, a contaminate has been found ~.Lak:eMa(tin orin a m~)Ditoring 
well. The LCWSC begins moving forward with plinsto construct apackageplailt QnM3.rtiD.Lake.Public 
perception would be impossible t09vtrComc and our decision, regar.dless of the. facts, w6~d;ibein 
question to a point that it wQuldno.longer be feasible. In a time wh~~ consumtr confiden6'e ieports are . 
r~uired to inspire confidence in the water industry, .bUilding a water plant witbin ~hot Qf a:imidfi.u 
would destroy confidence. In effect, SCDBEC will have eliminated a valuable drinkfugwater ¢;ouree 
for Laurens Courity. 

SCDBEe can argue that alll~~ eventually have a potential to impact drinking water Souices :or that' 
C&D Imdfills are. technically barmiess. Given the proximity of this site to Martin Lake. a known drinking . 
water source for the people of Laurens County and South Carolina, then SCDHEC shoUld NOT be . 
arguing with a public water utility about why it can not protect take Martin but rather be bUilding a case 
to -not issue a landfill construction pemrit to MMR Southern. LLC. 

The Board of Conunissioners of the LCWSe would strongly argue that it is SCDHEC's right and 
responsib~ty to protect Martin Lake and all ~g water sources for the State of South Carolina. 

cc: Senator Danny Verdin 
Representative Adam Taylor 
C. Earl Hunter, Commissioner, SCDHEC 
Bob Jackson, Regional Director, Upper Savannah Region, SCDBEe 
Jimmy Martin 

000363 
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South c.irolln> Dcp>nmeDI af He>lth 
. and E,nifonmcntal C1no-ol 

Agenda for Public Hearing' 
J?foposed Hwy. 92 Construction & Demolition' (C&D) }Landfill , 

March 13, 2008 
, 6:30 PM 

, W dcorr.ie/lntiod~ctio:ris ......... :. ~ .. ~ ... ~ ... Donna Rowe, SCDHEC Meeting Facilitator' 
Public Officials' ' . , . , . '. .' " . .", 

DHECStaff '. 

Public Healing oPening Remarks ..... ~ ......... HeariDg Officer~Scott wIlsOn: . .' . '. . 
. .' . . . . 

Appiicatiori Overview Presentation ..... '~.: .BL WM Proj ect Manager~ Till: Eleazer ' 
, . , ': BOW Stomi Water'Mailager- Jill Stewart'. ' 

." . . . . 

. .' . -

Fonnal·Public.C,o~ent· Period '-'~'~"""""" Ron Gilkerson, Wnwj."92 LLC 
- ~ -" . 

. . Public Officials 

: Citizen Group Representative(~)" . 

Individual Citiiei:lS . 

Closing Remarks for Public'Hearing.: ... ~ ...... Hearing Officer 

(Short break) , 
. , 

QuestioxilAnswer Session 

*********~*******************,**********'***+*************'*'*'*****"'Il<**~****,********** 
If you have any additional questions, please ~oDtact: 

" . 

Tim Eleazer, Solid Waste,lProject EngiDeer .•••••••••• ~ ••.•..••••••••• (803) 8964217, .' 
Sarah Daniels, EQC -Region 1, Greenwood Office •.••.....•.•• : ••.•.. (864) 223-0333 : 

Or mail your written comments to: 
SCJDHlEC- JBlL WM 

Arten con' Tim Elea2:ell' 
,26'00 BuD St.· . 

Columbia, SC 29201 
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BgC 
PROMOT.E PROTECT p)lOSP.Ell ~cett .... -. . 

: Project Name: , , . Proposed Highway. 92 Construction; Demolition and Land-Clearing Debris (c&D) tandfiii cind 
, Reprocessing Center" " 

. h~Jec(Lo(;ation: ,~ iaur~ Co~ty, 322 Ch~ice Roa~ Gl1lY Com1, SoutI;tCaiolma. ApproXimately 2 '~le~ ,east 
, of GrayCouit, South Carolina off SC ,Highway 92." " ' . 

. . -... 
Applican~", ' MRR HighwaY,92, LLC , " . 

, , Represented By: Mr. Ronald C; Gilkerson 
., . . ..... '. . 

, ' , 

Project-Demps:." , 

, (," T{)ucl'PTOP~ for la?,dfill is ~30 ~eS: 69 acres will be used forwasiepla~emetit' " ;',' , ' 
, 0 " LOwest, pO~t of1he pr'?perty before land fi1~ing is ~70 fee~ aftex: land !iTIing, the expectei!Jrlgbest Poinfof:the ' 

, , .. "propCrtj,WiU be -830 fe¢t; a net increase of] 60 feet: " 
0,' Limi~ to '12 :acrt:s 9pen far 'diSposal at any oDe time , 
c;;Maxim~' rate of disposal: 154,000, 10ns per year ':, 
o Est:iritated totai disp~saJ cap~city:' 7:.800,000 -cubic ~ . . 
'0, "£'stimated'Iandfill.Iife eXPectancy: 3I-~ yeat:S' ',' , ' , ,; 
o ppcrations on Monday through Friaay~ 7:00 am - 6:00 p~ ~aturday, '1:00 am;... l~:OO pm . 
0: ' ~op~sed landfill site has no. applicabJe ~ . , , 

DHEe ~equirem,~ts for c&D Landfills (not a complete'list):' 

o 

o 

o 

o 

o 

Landfill ipUSt be grc:ate,r than: , , 
o· 1000 feet from ~y schqol, re~denc'e, d2y.care, hospital, park' 
.()' idO'feet from any ~ace watetbody. ", ' 
o . lOt) feet from any-property line "'. . . . 
o ,J 00 feei trom any drinking water .we~' :.' , 

Landfill bottom win be a mmjmUm of 5 feet above seasonal high groundwater tabl~. 
Must make ~v~iJable to DHEe a source of fuDdlng to properly close landfill ($333,200 j~ 12 actes). : 
Wastes that are listed in Appendix I of Regulation 61-10.7.1) an~ approved far disposal (copies of Appendix'! are 
available). '~ampJes include:' brick, <;oncrete block, plasterlplasterboaro, ~ngles, insulation;, struc~ steel, 
lumber, nle, glass; hardened concrete/cement , . 
Groundwater monitoring will be conducted semi-annually at the Jan<J1jll :>ite~ 

For more infonnation:' The 'South Car,olin~,ReguJation covering C&D Laridfil1s, .R61-107.ll, car,; be found at, 
http://www,scdhec.gov/environmentllwmlregulato1Y.htrn . . 

, All comments must be submitted by Friday, M.arch 21, 2008. Comments should be sent to the attention of Mr. 
Timothy M. Eleazer at the mailir:g address provided on, the back. ' 
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:DHEC 'Feedback S~rvey: pUb,Qeeting 
Thank you for your answers, which will be 'kept anonymous. 

I'tl.:eting name:. Hwy: 92 C~D Landffll Location: Gray Court-Owings Middle Sch 
~HEC ~rogram Area: BL~OWDate: 03113108 '. . 

o. 

1". Please 1ell us how you heard about lflis meeting '(check all that apply): 
_radio: . . _television" ._ newspaper . _flye~s) _notice (posted) .' . _notice (mail) 

.. _. '_' Word of mouth: _DHEC ~~bsite _. other"(please specify)~ ______ _ 

2. What other ways would you fike t~ hear aboUt these' type of meetings? 

.3; O·id .. yq!l receive any background information abOut what was being discussed tonight? _._. Yes __ No . 
. ;.. Ifye~, was it urlderstandabJEi? . : : .. '. ..' _. _. Yes _. _. No 
_ if y~s. -did it give yot.1 a.way to cOntact. someone for more information? . _'_Yes _. _ No 

4~ .Dld youask·for specific infonnation :priorto the meeting? . Yes _ No 
. . _ It yes, diQ you r~ceive.the.inf~rmation "you requested? ' ... :"....._ Yes __ 'No 

. 23. How could this meeting have better me~ your ~xpectations? 

24. Please indicate which group(s) you represent: 
_. _neighborhood grou.p __ state or tnbal or local government 

.. _Iocal non-profit organization __ federal government . 
....:.national environmental organization _reSident 

__ business/industry/trade ass~iation 
_. _other (ple~ speCify)" 

25. Additionai comments about how to improve this meeting or this survey: 
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101 RESEARCH'DfUVE (29203-9389)· . . , . 
P 0 eOlt IIIG·· .. · .·v·,· , ... ' .. ' . . .... _ Jt.-r.: .... ;I:)" : •• : ... 

COLUMBIA. SOUTH .CAROL.INA 2920:e-IIIQJ·. 

'T£LEPHOI'!E 803 215~ I"ACSIMIU: 803 7"1-6G76 

February 21, 2006 

. MS. Joan Li\ttolm . '. . 
Manager. Solid W~e FaciIity:Engin~ ~~on 
SGDepamnent of~ea1th &. Enviroriinen~ C~nwR .. 
2600 Bu1lI S~· . 
CoJunlbi~ ~C 29201 . 

.. 
t. _ 

Dear Ms. JLittrm" . 

RE:. Demonstration of Need Request 
Laurens.Reclamatiolll & JRecycling 
Center (Projed #057~9.L) 
Laurens County 

.. , 

'On behalf of"MRR Southern .Company. LtC, J h~y reqUest.·.P~fc to· .' 
Dc.mo~tiOl!ll.ofNeed,. R.61-107.17, Department approval ~ develop a privare Pm tv 
conslrUcti~ demolitiOl!ll and land clearing debris landfill at .the referenced locatioo. on' 
Choice ~oad in D~ Laurens County along 1-385 between Hwy 101 and JH[wjr 92. 
Site name and location 'are: . '. '. .' . \ . 

~'!I1lRENS RlECLAMATION.& 'uqCLJrNG <C1E~ '. 
JL.A1}ITIJID>E: . '34 DEGREES 37 ~20.91 SECONDS 
ILONGlI'JI'l[J1I)lt: - 82 DEGREES OS MINUrES X3.61 ,SECONDS ' . -. - . 

,',The maximlim annual tonnage'liniit allowed mida the regwation,based on dlie 
latest published dispoSal data is requested/..· , '. , 

Please contact I:Dc if yOJ! have questions. 
" 

,Sincerely yours, 
B.P. Barber;& Associa~c. ';' 

~~~. 
Rudy M. Curtis 
Semor Solid W~e Coordinator 

PETITIONER'S 

cc: Ronald GiIkerso~ PG, MRR Southern Company L.L.C., . 
11925 Sam Roper.DJ: .• Suite C Office 2. Charlotte NC28269 

Ex.-2-' 
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C. Earl Hunter, Commissioner 

Promoting and protectillg the health of the pllblic and the m'iromumt. 

CERTIFIED MAIL 
7001 2510 0008 6158 42.79 

Mr. Ronald C. Gilkerson, P.G. 
MMR Southern Company, LLC 
11925 Sam Roper Drive, Suite C, Office 2 
Charlotte, NC 28269 

RE: Demonstration of Need APPROVAL 

March 3, 2006 

Proposed Laurens .Reclamation and Recycling Center Long-Term Construction, Demolition and 
Lland-Clearing Debris Landfill . 
Location: 34°37'20.91" N Latitude, SrOS't3.61" W Longitude 
Maximum Annual Disposal Limit of 154,000 tons/year 
Laurens County 

Dear Mr. Gilkerson: 

This office is in receipt of a demonstration of need request, submitted on your behalf by Rudy M. Cw"tis ~f B.P. 
Barber and Associates, for the above-referenced site, dated February 21, 2006. Staff have evaluated the infonnation 
and determined that pursuant to the provisions ofR.61-107.17, Demonstration of Need, there is a need for this type 
of facility in the corresponding planning area. The Department may consider an annual disposal limit !m..!Q 154,000 
tons during its consistency detennination for this proposed facility. 

Securing a site approval upder the provisions of the Demonstration of Need regulation in no way supercedes zoning, 
consistency with local solid waste management plans or other considerations evaluated by the Department during 
the pernrltting process. 

Also, please be aware that this approval may be terminated by the Department if anyone of the following occurs: 
(A) one hundred twenty (120) days elapse from the date ofreceipt of this letter of apprtlViil without documented 
evidence of diligent pursuit of the appropriate solid waste pennit being presented to the Department or (B) once a 
pennit application has been received by the Department, that pennit application is deClared inactive or is denied by 
the Department's solid waste pennitting staff or (C) the Department receives official and final notification that the 
site of the proposed facility does not meet proper zoning for the intended activity or (D) the Department detennines 
that the proposed facility is not conSistent with the host COMty or region solid waste management plan. 

If you have any questions, please contact John McCain of my staffat (803) 896-4067. 

Sincerely, 

JO'Cfr;! ~.::~ 
Solid Waste Pennitting Section 
Division of Mining and Solid Waste Management 
Bureau of Land and Waste Management 

JFUJMM/jrrun 

cc: Ernest B. Segars - Laurens County Administrator 

PETITIONER'S 

EX.~ 

S () l' T H C ,\ R 0 L I 1\::\ 0 EPA R T '" E :-..: T 0 F H E ;\ L T H ,-\ N 0 E N \' I R 0 ~ ;\[ E N TAL C 0 ~ T R 0 L 
----.. -.. -'--26'00 Bull Str~~-;-:-~(:;~I~;;;b~~-SC 29201 0 Phone: (803) 898-3432 0 ~v~scdhcc.net -----
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TO: 

FROM: 

C. E:trll-lum<r. ClJmmi~$i()ner 

I'ro/J/(JliJlg <'Illf/ prQ/p,1iQJ; lb,· be,t/lb 0/ tbr p"/J/i,. <Jllri I/lf (lfrimlllJltIT!. 

MEMO 

Jeff Nichols 

Jana White, Manager 
Solid Waste Planning and Grants Section, 
Division of Mining and Solid Waste Management 
Bureau of Land and Waste Management 

RE: DHEC response to questions made to laurens County Cbuncil by Jeff Nichols 

DATE: June 23, 2006 

1. What data do we have that shows laurens County has a need for a C&D landfill? 
"Need" as defined by DHEC is deiermined rolf the Demonstration of Need (DON) 
regulation and Ule county plan. Neiiher prohibiisi ~he IProposed lancffiDl. DON 
addresses regional needs and Une Rocal plan should! address BocaO lIleeds. 

2. Is Laurens County developing at a rate'to require an additional landfill that is close to the 
. Curry lake Road facility? Both DON and the local plan allow the pla~emen~ as 
proposed. The local plan should! account for growth and! ahe needs of \the COQ.m~. 

3. What is the source of the data that supports the requirements i.e. builders permits, . 
census data. tax records etc. The couniy plan should address locaO disposal needs. 
The applicant selects sites based! Oill e)(pectations of materials available «linde, 
customers' needs. ' 

4. What is the capability of the existing landfill on Curry lake Road? Does this landfill on 
Curry lake Road accommodate C&D refuse? The Curry Lake Rd. sifte is permitted! to 
take 151,566 tons per year of C&D was\te. Ii'! FY05 tll1elf accep~ed 54,610 tons. Their 
estimated life is about 30 years. ' 

5. Where does the County SWM Plan recommend that the Solid Waste landfills be located 
in the County? The County SWM Plan does not specifically address the 
geographical areas In Which landfills may IDe placed). Counties can use solid waste 
plans, :£oning and/or Rand-use planning to designate areas where landfills can be 
placed. 

6. If no recommendations exist, shouldn't the plan be updated to be proactive and in the 
best interest of the citizens instead of a private commercial Company? DHEC 
recommend!s that local plans be review annually and! updated as needled. 

7. When was the Solid Waste plan last updated? Are the planning assumptions still valid 
based on new data? The plan was last updated in 1997 

PETITIONER'S 

Ex.L 

S U L THe .. \ It () r. ( ~ ,\ () F. I> A It T ,\1 F. N T 0 F H E ;\ I. T H 1\ N DEN \' I R () N M I,: N T .\ Leo:...: T R 0 I. 
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8. Does the Solid Waste Plan consider the Lake Martin area in Gray Cqurt as an ideal 
location for the majority of the citizens in the county? Why or why not? The SWM Plan 
does' not address the location geographically. State DON allows it ~here. The 
applican~ has selected that site. 

9. Why have zoning codes not addressed industry, residential, commercial and growth 
strategies to improve quality of life and economic conditions in the county? Zoning 
codes are a local issue. 

. , 

10. What are the Best or Leading practices of other states regarding developing and 
managing the Solid Waste Management Plan to address the majority of needs,of the 
citizens industry, residential commercial and growth strategies? Planning requiremen~s 
vary wa«ilely ffrom stCllie to state. There alTe no federal requiremenis related to solid 
waste IPlannung by ~he sta~es. 

11. How are nearby residents of the proposed C&D Landfill concerns being adqressed by 
the vendor, state and local officials? DHEC accepts lPubUc comment at any time 
during ~f1le application period and will host or attend public mee~ngs a~ the 
request of residenis. The pelTmi~ will be public noticed belFore issuance. 

12. Shouldn't Lake Martin be considere<;t a Wetlands area and wildlife preserve? The permit 
applficatfon must deBinecnte weUands and any impact to wetlands must lOe 
approved by the Army Corps of Engineers. : 

13. Concern areas: Pollution to Lake Martin, Wildlife. i.e. fish, deer, turkey etc. 
Part of the Lake Martin area is a nesting area to water fowl, i.e. 
ducks, geese See #12 
Drinking water contamination to nearby well Setbac~s of 100 feet 
are reql.llired from drinking water wells. 
Landfill decomposition over a period of time Because of the 
nature of the materials allowed in a C&D landfill, theil'S should 
be no pl1'oblems as the materials decompose. 
Waste runoff The applicatiorn 2nd site plan must address how 
runoff will be Ul1Cllnaged. 
Sediment draining into Lake Martin, Shallow end of the lake fill-in 
being accelerated The application and site plan must address 
how runoff will be managed. 
Truck Traffic- Noise pollutian- Traffic considerations are a Bocal 
planning issue. 
Air pollution and foul smelling air, air quality Because of the 
nature of the materials allowed in at C&D landfill, there should 
be no air qualiiy problems as the materials decompose. 
Visual pollution- Aesthetic considerations are a local ;toning or 
planning Dssue. ' 
Intangible effects 

14. What is the expected lifetime and monitoring period of the proposed landfill? The 
Department has not received and application for this facility and! so cannot state 
the e){pectedllifetime. 
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15. How can local residents be 100% sure of no negative environment, health and economic 
impact to surrounding areas? i.e. Lake Martin, drinking water, traffic patterns, safety and 
real estate values? DHEC will require that the applicant follow all state regulations 
in the development and operation of the landfill. These regulations were 
developed to protect the environment and public health. Economic impact is a 
function of local planning. 

16. What has been the effect of C&D Landfills on residential and commercial growth 
trajectories in nearby states with a lake nearby? Which non-South Carolina officials and 
residents can validate the data?The Depariment does not have this information 
available at this time. . 

17. How often would the surrounding lake and water areas be tested that is beyond the 
property boundaries of the landfill? Checking with Bureau of Water~ 

18. If there is a contamination between test periods how would the affected areas be 
restored and who would pay for restoration and damages? Opera~ors would be 
f/'equlred ao assess the problems andlremediate the siae as needed alt their own 
expense. 

. a. If the county, this increases risk to the tax paYing resident 
b. If the corporation, do they have the capacity to restore the environment ana pay 

for damages? . 

19. Is it fair that one company is permitted to develop a landfill that is an expense and 
personal risk to the Laurens citizens if the Solid Waste PI~n has not required a landfill be 
established in the Gray Court/Lake Martin area? A IPriva~ely owned landfill us a 
business and can be Olmited ~hrough 90(:al SWM plans, zoning and land..([Jse . 
planning. . 

20. At the proposed landfill, how can we be sure of 100% compliance to authorized 
acceptable refuse? Will all containers and trucks be verified and inspected in their 
entirety? DHEC i'1spectors wm visii the site monthly. 11 problems are identified, ahe 
schedule can be accelerated. The operaUor is lI'esponsible for ensuring compliance 
with the regulations and ~he conditions of the permit. 

21. Will there be a liner in the landfill in case of accidental or covert contamination? C&D 
part IV landfills are not required! to have liners because of the limited! types of 
waste going into them. . 

22. Are the roads, intersections and bridges prepared to accommodate the additional traffic? 
This should be a function of local planning. 

23. Will the trucks and hauling companies have to pay for additional wear and tear on the 
roads to the state? This is a local Dssue. 

24. Will the state commit to provide additional repair or maintenance to the roads because of 
potholes, traffic and safety issued? The state does not determine where landfills are 
placed, thai Is CD.local planning funciion. 

25. How will the speed limit change or be enforced for trucks traversing the residential 
areas? DHEC cannot require changes to speed limits. 
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26. What references from other counties with a lake near a C&D landfill exist and are willing 
speak with the Gray Court community? I.e. Local residents near an existing C&D facility; 
real estate. health officials. environment and transportation. Can a mixed panel be 
assembled to publicly address the questions and concerns from the community? DHEC 
does no~ have ~hat information available, but can research the question and 
provide contact information. 

27. How long has the company that is proposing the C&D landfill been in business. what 
references 'and expertise do they have? What is the financial health of the company? 
Are they"publicly or privately held? [)HEC requires the appDican~ submit a statement 
that discloses any environmental infractions against agents of the facili~. This 
applicant is alimitedlliability corporation •. 

28. What insurance does the company carry and with whom in case of a contamination? 
Operatorrs are required to have financial assurance to cover closure of the landfill 
but not for remediaiion of problems. In mos~ circumstances, the cost of corrective 
action wOl,Jld be iherresponsibility oUhe permit holder. 

29. What are the company's qualifications and certifications for the type of landfill that is 
proposed in the Gray Court area? The Department win offer C&D larodlfiRl Operator 
CeriificatloUl training. A~ ahis time, there is no requiremeB1~ ~ha~ llhe operCll~o(/" of a 
C&D landftillbe certified. . 

30. Why was the Gray Court site selected? The location is selected by ihe applicant 

31. The company has proposed a recycling and reclamation center in the front of the 
proposed landfill for the county? Is this needed by Gray Court residents? If not, for the 
county benefits is the proposed location the most convenient location for most of the 
county? Who is the target beneficiary for the recycling and reclamation operation? 
Should the site be convenient and benefit the areas that need it most? The applicant is 
free to offer space to ~he county aUld the county ;s iree to accept it or not. 

32. How does the Laurens County Solid Waste Management plan address the need for a 
recycling and reclamation operation? The Laul1'ens County Plan addresses 10 
e)(lsllin9 drop-off locations •. 

33. Where in the US has a similar purpose and size landfill been established as close to a 
lake and what has been the short term and long term effects. from an environmental, 
health • community and economic impact. including population growth. and real estate 
home and land values? DHEC does not have that data. Who benefits most and least in 
this proposed transaction? What is being proposed to create equity for all concerned? A 
landfill Is a business. The applican~ selects the siie based on their eltpectations of 
local conditions, needs, etc. like any business, their operations will impact 1lhe 
owner, aha customers and the community. -

34. What is the projected revenue ilJ'lpact from the proposed landfill to the local. county and 
state agencies? Who receives the revenue and how will it be spent? There is no revenue 
to the state. There Cilln be host fees negotiCllied from a landfill to the host cOUlnty or 
ciiy. DHEC would have no say in how those fees would be spent by the host 
county or city. 
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June 12. 2006 
JUN 16 2006 

OFFICE OF SOLID WASTE 
REDUCTION & RECYCUNG 

BLWM 

To: Laurens County Council 

SUbject: I?roposed LandfiU in Gmy Court, S. C .. 

This is in regards to the proposed landfill in the area of Gray Court, S. C. 

There are a mmabei" of questions and concerns from the local residents that we 
would like to understand regaroiJng the potential mpact to our area. 

We woulld like to respectfully request a writte1llresponse to the questions and. 
concerns and to discuss your answers in at public forum to be held in the Gray 
CourtlLaurens area. as soon as JPOssible. 

Your prompt attention to this matter is very much appreciated. 

#~. 
leffNichols 
864 1LakeviewDrive' 
Gray Court, SC 29645 

cc: Laurens County Advertiser, Sen. Danny Verdin, Rep. Adam l'aylmr, Rep. Jeff 
Dunc~ Rep. Mike Pitts 
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Questions and Concerns: 

Concerning propOsed C&D Landfill near Lake Martin in Gray Court, SC 

.1. What data do we have that shows Laurens County bas a need for a Construction and 
Demolition landfill? . 

2. Is Laurens County developing at a rate to require an additional landfill that is close to the 
Curry Lake road facility? 

3. What is the source oftbe data that suppDrts the requirement, i.e. builders permits. census 
data.. tax records etc? 

4. What is the capability of the existing landfill on Cuny Lake Road?' . 
Does this landfill on Ctmy Lake Road accommodate ConstnJction and Demolition 
~? . 

5. Where does the County Waste Management Plan recommend thB!t the Solid Waste 
Landfills be loca1ed in the County? 

6. If no recommendations exist.shou1dn·~ the plan be updated to he proactive and in the best 
interest of the citizens instead of a priv~e oommexciml company? 

7. When was the Solid Waste plan last updated? Are the plaonnng assumptions still valid. 
based new data? 

8. Does the Solid Waste Plan consider the Lake Martin area and Gray Court as an ideal 
lccation for the majority afthe citizens in the county? Why or why not? 

9. Why have zoning codes not addressed industry. resiclen~ commercial and growth 
strategies to improve quality of life and economic conditiolllS in the county? 

10. What are the B~ or ~ng Practices of other states regarding developing Mod 
managing the Solid Waste Management plan to address the majority of needs of the 
citizens industry. residenti~ commercial and growth strategies? 

11. How are nemby residents of the propased C&D landfill concernS being cnddbressed by the 
vendor. state and loasl officials? 

12. Shouldn>t Lake M.artin be considered Q Wetlands area and wildlife preserve? 

13. Concern areas: 

o Pollution to LaI<e M.aItin. Wildlife. i.e. fish. deer. turkey, etc. 
o Part of the Lake Martin area is a nesting area 10 M.ter fowl, i.e. ducks, geese 
o Drinking water contamination to nearby wells over a long }retiod of time 
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o Land fill decomposition o'ller a long period of time 
o Water runoff 
o Sediment draining into Lake Martin- Shallow end of me Lake fill in being . 

accelerated 
o . Truck traffic" 
o Noise pollution 
o Air pollution. and foul smelling air - air quality 
o Visual poll~tion 
o IntangJ.ole effects 

14. What is the expected life time and monitoring period of the proposed ~dfi1l7 

15. How can local residents by 100% sure of no negative environmen~ hemth and eronomic " 
impact to swrounding areas? leo Lake Martin. Drinking water, "traffic ~ safety and 
real estate values? " 

16. What W been the affect ofC&D landfills Olll residential &. commercial growth 
trajectories in nearby stares with a Lake nemby? Which non-Soutb earo!ima officials and 
residents can validate the d.8ia? " 

" 17. How often ~ouldthe surrounding lake and water areas be tested that is beyond the " 
property boundaries of the landfill? . 

18. If there is a contamination between test periods how would the affected areas be restored 
and who would pay for restoration and damages? 

o IfthecoUDty. this increases risk to the tax paying resident 
o. If the COIpOmti~ do theY have the capacity"to restore the environment and pay 

for damages? 
. 19. Is it fair that one company is pemrlited to develop a landfill. at the expense and personal 

risk to the Laurens cltireos if the SolIid Waste Plan has lOOt required a landfill be 
established in the Gray Court! Lak.c Martin area? 

20. At the proposed landfill. how can we be sure of 100% compliance 1D auiliorized 
acceptable refuse? Will ali containers and trucks be verified and inspected in there 
entirety'! 

21. Will there be a liner in the landfill in case of accidental or covert 001}1llrtmjnation? 

22. Are the roads. intersectiQns, and bridges prepared to accommOOate the additional traffic? 

23. Will the trucks and hauling companies have to pay for additional. wear and tear of the 
roads to the state? 
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24. Will the state commit to provide additional repair or maintenance to the roads because of 
pothole$~ traffic and safety issues? 

25. How will the speed limit change or be enforced for trucks traversing the residential areas? 

26. What references from other counties with a Lake near a C&D landfill exist and are . 
willing to speaking with the Gray Cowt community? Ie. local residents near an existing 

. C&D facility; real estate, health officials. environment and transportation. Can a mixed. 
panel be assembled to publicly address.the questions and concerns from the community? 

27. HOw long has the ~pany that is proposing the C&D landfill ~ in ~ what 
references and expertise go they have? What is the financial health of the company? Are' 
they public o~, pnvately held?~. . 

-' 
23. What insurance does the comJP8nY carry and with whom in case of a contamination? 

29. What are the company's qualifica:tiODS and certificatiOlDS for the type ofhmdfill that is 
proposed in the Gray Court area? 

30. Why 'WBS the Gray Court site selected? 

. 31. The company bas proposed a recycling and reclamation center in the front of the 
proposed landfill for the county? Is this needed by Gray Court residents? If not, for the 
counties benefit is the proposed location the most convenient Ictation for mOst of the 
COUDty? Who is the target beneficialy for the recycling and reclamation operation? 
Should the site be convenient and belllefit the areas tb&t need it most? 

32. How does the Laurens County SOlid Waste Management plan address the need for a 
recycling and reclamatiom opemtion? 

33. Where in the United States bas a similmr pmpose and size landfill been estabUshed as 
close to a Lake and whm1 bas been the short term and 10Jllg term effects, from an 
environmen1a1~ health. community and economic .impact. including population growth. 
and real estate home and land values? Who benefits most and least in 1his proposed 
transaction? What is being propused to create equity for all concerned? 

34. What is the projected revenue impact from the proposed landfill to the lacaL county and 
state agencies? Who receives the revenue and how will it be spent? 
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!l'OO'i' v .. ",....,.,~ 

llDmnc:i.&c!tlrc~ ~ 

~ A ~ Ch!aig1r\DD ,J!ra,a,g B. ~ AlmDiIllIlUr 
DiC!!l&l a ~ ViCGI anir &Iry C. WoJah. Om to CClIlIIdl 
Edt:mnaA.~ 

, "Edo.~ 
~ G. Tl!O!II!IIofi 
~E.T~lt . 
.r~ It. W.6. June 23. 2006 

Mr. Art B~l~ IDiroctor 
Mining and SoUd Waste Mmagement 
South Carotin@. Department olfHeanm and Environmental Control 
2600 Bull Stt~et 
Cotwnbi~ South Ctrolina 29201 

RE: PROPOSED LAURENS RECYCUNO AND RECLAMATION CENTER, 
lP'AAT N, COd) I LCID LANDF!LL, PROPOSED FOR. <CONSTRUCTION AT 
CHOICE ~OAD IN NOlt'l'HER LAUJJmN§ C01lJN1Y AWNG 1-335 
lBETWEl8N HIGElW AY #101 AND IDGHWAY #9'l 

Dear Mr. Bnswei1: 

I ~ve fmclosed for DHEC's review copies of documents llW ret1ect lLalAreDs County's 
and lLauren~ County CouncilOs opposttion to tlte n£m'~ llandfill mat is proposed for 
romtruaion in Laurens County. 

n ~) A copy of m Resolution approved unanimollsly by La:urens County Council on 
Jww 21. 2006. You will note that this resolution reflects CouncWs oilposiRion to 
ilie projet"i. 

2.) A copy of Laurens County Ordinance #622. which is exntitled~" An Ordinance to 
Amend~S~on II oftbe r .aurens Cmmty_SPlid Waste Manag~rease 
n6'femat, in Parmgraph 5, which is entitled "A.mmdment As 00 §~on II A.» 
~ Courny Council is reducing the Xl1lmber of JOIllgDteml pri'IJ&tely~wnOO 

. Construction MIl DemoUiti&;m Debris Laruiffils ~o ~ more dum O'ile" SIt any given 
time. CoWlCii will ~ove Wis Or~ on sOOODif~ng-on JtnJe 30lb and .!! 
public beming and '!bird reading is Ehedul~ fer Monday. July 17dJ

• The county 
will provide a signed copy of Ordinance #622 W DHEC following third reOOimg. 

PETITIONER'S 
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3.) The third docwnent is a copy of a letter from Mr. IeffField. the Executive 
Director of the Laurens County Water and Sewer Commission. In iheletter. Mr. 
Field points out thai the proposed landfill will be very near Lake Martin, which is 

. Zl very viable potential source of drinking warer for Laurens County. 

Laurens County Council is certainly aware of ilie difficulu decisions that must be made 
locally 2Ild at the sWe level in aU at~ of mlid wsstc management. I an tell you that the 
documents enclosed very clearly reflect the opposition of Laurens County Council and 
the tesidenis of the area. to ihe proposed location of me Jaudfill. Thank you for your 
assiBtance. 

l?lesse contact me !I (864) 984--5484 ifU can be of 8l1Y assistance. 

a.:: l..autIl2I&I CCIWIly CCIID.:iJ 
ScaBlHaI\andI, ~Ccuuty Departna.:otofPllblit; Wo:lb 

7.t:~t g~el/8ll90 
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STATE OF roUTH CAROLiN~ .) 
) 

COl!lNlfY Of LAUruEWS ) 

e 
AWOU.JlI0N 

WHER~g the proposed Laurens R2cycling and Reclam4loon CenterJj' Part IV C & DIleO 
landaU tia$ been propmed for coruuualcm at: Choice Ro:nd in Nonhem laureN County along 1·385 
b~n H~ghW3y 11101 3nd Highwayil92.i andg , • 

WH~, neighboring Ilropel1Y owners and residenu cf the arl2a have IelCg)ressed concerns 
abooi adverse environmental aM} ~nomlc condJKions resUlting lFrom die oonstrucrlon of the proposed 
landfillD and; .' 

WlHJ~I:tW8 lake ManJlI1 Is a major W3~ impoaJl'idm~nt and lake Mantn is located adli!!cern: to 
tRle §!~ or me proposed landfillg and; . . '. . . 

WHmEA§, lafte Martin i$ ~ po~d31 $ounce of drinfting wa'(~ fall" an 2111'1!3 or laurem County and 
it 'WtOOlI~ no~ be dednbl(! to haw if landfflllcaKed adj<llcl'OOt to mrs Ve!l'J JmflOD"blJ'l~ wurO! of drin~lJ1g 
water,' Mdi -

WHlIEruEA§, L.1l1t1! MartIn is de51~ed flO promde an addidonai 2. J 1 mDUon gallons; p6" day for use 
In UlurlOOS CoPJJ8'ttyg ando ' '.' 

. WlHEruEA§g dOO$not have sn 'mmedi~~s ~ for me ~ddf~ooallandftIB space to 
be provided b'$f the ~~~ ~dii.y. -

WOW/I THmro~ IEIt Il1r ~OlWWD th~t the uurem Count)! CoIl!Ql(iV, duly ~bl~g does 
tnareby d~l!'e ~a.OS)pOs(fl!oo ro me ~dI!andmJ 300 Cou91d1 furtnlN Il"eqU~ mat due §outh CaroUll13 
Dep;lrtmernrn:tt~ and Eiwironmentil GOnnroJ deny'~~\llemJilii ~ proposed llal1l~filJ. --._. __ .... - _._.----_.----_ .. _- ....... 

Apft)nwelll by Lau~ G>M~ Goondlu ~h 2J"l d3'i! of Juneu 2006 

A~ ~~=-~~==-
b~ CounKW Coolilcnl 
UUI"en$ a,!JII!l~u $ou1Ih Carolinal 

~aWJ ikttifC ftsh, a~ 
Llunm Cotmw CooUJdI 
LalJf1!m ConJf1I~, SolBth urolina 

/ 

IOJ~M B.. AndeBOO~ Vke emIl!' 

~A-#/;--£)~ 
Edward A. MC~!eB6 ~tandl Mmber -
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'@ts"" ~; ". 

....•. , ~11S3 

G"s4 
C. Earl H~1t:t, Commissi= ' 

Pro;oting '(1!Ij proteding the health Of tilt public and the environment. , 

CERTIFIED MAIL" 

: Mr. ~~aid C.G1Jke!Son, P.G. , 
MRR HighWay9Z» Inc . 

.. , " 11743 Tr.ws End,Lan~ , 
,:Cbarlotteo'NC 28073' " 

. . ... 

" Pebroary 14.2008 

91 7108 2133 3932 ~27D 0080 

: . 

,M:., .. ,IDll'3ft-]P'eR1!l111li1L~OJr.1PJroJIl'PSedm,inrw.ay,92 Co~ctlOll!,JI),e~lition and lallMll·O~g ~~m 
, ' ,'lLaiDdJIilIIl,aIlDidllRfP~'Ceim.' " ' ,," ' 
, , , JLOCatio~: '3~~~1' 'lOi9Jf97 N, 810'~, Jl.3'.'(»1» W 

',' '. lLannRIIW' ,<CoilniIDiY ' " , :. ';,' " 

, , 

'Dear Mr. Gilk~: , 

.- The"Department has conipleteQ'the r~eW of,your,su1?~ttal',da~ed'.Jurie 2006, and July 2007 ' 
'with the"ieVisions: aatooOctol:!Ci -2U01:: E~closixns 'a-~liatrpemllrfonbe 'proposed HigQway 92 ' 

, . Col'istructidn, Demo~tiOn and Land-Cleari.ng De~~' Landfill and Reproeessmg, Cenier . in 
'Laun:ns County~, If you have ';my co~en~ reg~g the 'P<m:irit. conditi<?ris, pJ~ 'respond by , 
MaIcl1.21, 2008. . " . . . 

'The Public Notice Qf the draffpenmt' and Public HearingwiU ~ pub¥shed in The LauYl!f1S, Cox.mty 
Adverliser' on Febroary 20, 200.8, and The Greenville News on Februmy 14, 2008. ',(Gopy, 
Attached) 

. If you should ,have' any questions, please ~on~ct Timothy M. Eleazer at (80.3) ,896-42'1 i. 
.'. . . . ' ". . . . ". 

Sincerely, ' 

·~Jitib] ia-F. ~itton. Manager 
. Solid Waste Perinitting Section ' ' . , 
: , 'Division of Mining ~d Solid WaSte Management' 

Bureau ofLan4 and Waste ~~gement 

. Enc,losures 
, , 

cc: ' Tyler Smith, Region 1, Gree:tiwood EQC Office , 
Keith Collinsworth, P.G. Manager, Solid WaSte Groundwater Section 
Marty Lindler. Manager, Solid and Hazardous Waste Compliance 
Jeff Herbig, P .E., B.P. Barber and Ass~iates, Columbia, SC 
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. ' C. Eat! HunU:r. cCmmissiona ., . 

r;i\. 
\iV. 

Pro1!fDting and protwing 1M healtiroJ ihe pt;blk il,na the .elWironmmt, • 

, OFFICE OF ENVIRONMENTAL QUAliTY CONmOL .. , 
.' 13UREAU OF LAND AND W ASlE MANAGEMENT _ 

" . 

CONSTRue nON, DEMOLITION, AND . DEBRIS LANDFIlL 
". - , ' ' - , 'F ACJL;r.TY ID ##I##f ##If' . 

.. Pennif Issued pate:' .. '..;,.' __ ---'--:--_;__--

.. .' -... -.~ . -:' -: . -.. :-

. Pennission is bereby -granted ,,?: 
. .' .'. '. 

Name 'ofFacility:-

Pernlluee: 
. Address: .. 

SUp'eivioor: .. 

'. Ph~n~:. : -.. .' 

. for tb,e op~iiQ;o or" a C~)}1str,uctiOD, 
Choice Roa~ 'off SC Hjghway92 

This permit is issued purSuant to 
107.1 i '(Supp; 

, aforementioned 

: ... 

Debris Landfilf located at 322 " 
-C~~"'- .' 

.. 2007).~d 2S~ S~C. :Code Regs. 6·1~. 
h.--_ ...... tfPV. ~s. ~bjt:Ct tQ - the 'reqWreinents of the 

conditions. . -' 

R. Craig Kerinedy, l>:G.~ ~sistant DirectQr. ' 

. , 

HLU.ll-UE; and Solid Waste Management . ". 

Facility ID 1/';'#1. tIi##I 
Febiu:uy 14, 2008 
Page 1 of4 

of~d & WaSte ManagemeP~ . , 

SOUTH CA ROLINA DE PAR TM'ENT OF HEALTH AN D EN vi ItO N MEN'T AL'C ON'TRO'L 
2600 Bull Street 6 Colwnbia, SC 29201 • Phone: (S03) 89S-343? _ 0 www.scdh~ 
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~ 
® 

IDGmV AY 92 CONSTRUCTION, DEMOLl1IO~,'AND L~q.EAruNG Dlmrus.LANDFILL 
. FAQLITYID 302###-#### . . 

·A. SPECIAL'CO~ITIONS' 

.i. .The PennitteeshaU adhere to the Design Drawings and 
Department dated June 27, 2006,3JJ.d July 30, 2097.' . 

: '. unl.ess pen¢t conditions state o9te:rwise~ . : . . 

2. The ·aJ.low~le .rtte·:of ~ispO$al fqr ....... , ,: ...... "'.~~.J 
. perfiscal :X~-:-(July;-:~.tg· J .. " . 
w~e.;£-e€eip~: is·due::-in,)he .f:orm6f:.~-aDBual. 

. 15th of e3:c~ year, asrequ.~oo·by Secti~:n F . . .... ..- . 

. M~nager~ .. SoJljdf aJld"H~aidoM~,Waste 
. SC DJBIEC JB.UlrreanoH'La~d.,a.Jl)d. 
'2600'~llIlJ1 S.t1Jr_.· .... . ..... . 
CollslimbJa, ~ou~ Ca~o~$ .. 

. '. . . - " : . 

. 3. ·.tiiiS.l~eiiillt is-~t~ iolelY.to,"~,u....,;I-" 

4~' ··The total'~ace'area within 
.. :. closed by the Department is 

: ~e following items "shall 

submitted to the 
.October26,. 2007, 

tons 
Year's 

Odober 
Cl:L .... nUIl./JU of"' 

... tn' .... nt that·has not been deemed . 
~ area to be considt;i-ed clOs~ 

a Profes~cinai E~giIi~'er 'registered .in ~e siaie' of' ... 
been closed in' accordance with final cover 

61 .. i07.11:" .' .. ' . .".. .... . 

d~em~d' closed 1>YDep~eni Stafi .: . '. . . . .. 

5.· ih~ J;>erInittee shall su~t.1o the Departnieni"~ Solid' and 
certification from~ a Pi-ofessional Engineer registered in 

the total ~ sUrface area within· ili:e 'permitte4 waste &spos.,J. .. 
footprint c~osed by ~e Dep$1ent p:ui-suant to ·SpeciaI.Cop,dition . 
'No; 4 Jess than: 12 acres .(at ~e .time of..~e ~~cati~) .. '!.'he' 
c~fica~on completed within $.e last· sixty (60) dilYs of mbJilittal to the 
Depart:qu:pt.. anIIJtaU . may. where circumstances wair8n~ reqUire. that any 
.dcicUinentation deemed.nec:essary to' m~e ~ch 'certific~tion b~ submitted to tiie pepaitrnertt for 
review. 
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, .,it\;" "'®:" - .~:. 
0' ,U 

.-- . __ .- .... ". ....... . .. - - .. .....;. ... _ ... ~' .. ~ 

, . 
, 6.' On ,or pefo're July 1 o( each year; the Permittee' ~ submit to, the DepartmenfsSolid ~d 

Hazardou's Waste Compliance Section certification from' a Professional Engineer' registered in, 
the State of South Carolina that ,enough soil is currently available to'use for final cpver (38,120 

.Yd3 ,of soil for 12 acres With 2' thickn~ss). The cert~cation, shall have:been completed Wit1rlil " 
the last 60 days of submittal to the Department. The Department may, wher~ crrcumstarices 

, ': warrant, require *at' any documentation deemed necessaiy to make such certification be' 
, ' submi~ed t9 the, Department 'for revie:v. ' " , ', 

, 7. 'The finanCial assur~ce' mechanism must be 
, 'd:emoli~oD, and :ian~~Jearin~ 'debris waste., ' . 

~c:epting cOnstructio~ 

,:' 8., All"waste, excluding no~-m'ab1~ .. aSbestos 'ev,ery" 
, ' ' thirty (30)~days with 'a prinimum.-of si?c (6) 

. ,.0-:. ____ • __ •. '-: __ •. ,,":- ___ ":-' _, ','-" _:.... •. _;.._. . 

9~ ','N~il-friable asbestos, co~tairiing :m.aterial 'shall 
ieast six (6) PIches of clean: so~. .. . . . " 

, '1~, ff':ili~, 'i~dflirsiioU1(r~becom~' 
, , ' " continuing disposal ofwaste~ ,~ 

shall be reriiovoo: ,before ' 

L 

, b) 

'"hv·eat .... detdtion 'monitoring ~tem', c~nsistent ' 
Sanipling, and Analysis, PlaiL, : The 

~rntC)nIllR 'system ,shall consist' of: momtopng wells' ~ 
approyed Groundwater'Sampling and, Analysis Plan and 
. by the Department ' , 

'all groundwater activities ~in accordm with the"most 
Sampling and Analysis Plan., 

c), ' , The eval.uate analytical results iIi a~rdanc~ with the ,most recently 
approved "'<1I.U"l.u..a~ and ~alys,is Plan and any,subsequent rilo<iificati~ris reqUir~'by 

, the DepartJD.ent 

, d) 

Facility ID #11## ###II 
February 14.2008 
Paee 3 of4 , 

The Permittee mtist, detemrine during each 'sampling event ,1h:e' el~ation of the 
gioundwater surface in'each well ,relative to mean sea level (MSL), to 'the n~ 
hundredth ofa foot. ,All elevations should'be detennined on the same day. The Pemrittee 
shall detennine the total depth of each well on an annual basis. 
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, . .. .. . "-" ... 

e) Groundwater samples shall be'analyzed by a laboratofy certified by the State of'South 
Carolina. ' . . ' 

2. ASSESSMENT OF GROUNDWA~ER IMPAGT . 

lithe Penmttee determip.es that a groundwater protection staJildar'dhas potenti~y be~ exceed~ . 
, for: orie Or more constituents for 'routine monitoring at ap.y at tb.e relevant point of 
co~liance, then 'the Permittee sh~ .pe:froPI;l any actions. . 

. '. . 

3: ·REPORTlNG .. ' .. :,' : . 
. . 

"a) . ne 'Pemiitt~e:~1Ut1I ~ub~t to' the, 
--_. -- .. -.... - ... ---.. ·program-:·as"·Spccified ·in· ·the. most· 

Analysis. Pl~: in accordance. with the ""_.n ___ .: 

. , 

.. ', . 

,. 

a ' • • • • 

.. Sampling 'Sch~dule . :(, . 
March' '. . ' . 

. . ' :1', 

September . ,,:' 

.' b)' .. ;.:"~~ .. '~.~nn:i~~~. ¥l'~u~~~r' . 
'. ..' groundwa.ter sci~tist SUDrmllmz: 

. direction and rate. In 
. . ·.the moI!jtOring well < 

. . 

. "S~utfn caro~. certified. '. ..' 
Uli:lIUUlJll:t" of grqiuidWater flow. 

a deteliniziation' as tt,. whether ... 
, of permit Condition' C.l.~. ' 

: ". '. . ~ . . . 

. c) . The, esta~1ished 
'" : '. monitoriilg 

.- ' .. 
data' ,.' , lmplem:entan~ of the ~undw~ . 

by this Penirlt 'shall be 'submitted to the scoBEe' 
, 'Division of Hydrogeoloro,r SoUd W~e· ' .. 

ConSlJltant in R:egion IEQC (Greenwood)~ :'. . .' .' . . 
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\ . .. 

Topl~ publi.c Huring COl' the proposed Highway 92 Construction, Demolition and lLaiui-CleaJing Debris (C&D)" • j 
Landillil and Reprocessing Center . " " 

Date: ' ,Thmrsdmy, March lJtIJ~ 2008 . 

Tbite: ,,6:30 pmm ' 

, 'Location:·, ,'Gray Court ,- Owings Middle Scliool Auditorium 
92~~ Higbway.14;Gray Court, S~ 2~§ 

The, ~outh earc;linit DePartment ~f Health. ~d En,,;n:onmental Control's ('sCo1IEC} Solid Waste Peilnitting section has ri:ceivCd a " 
'. ~t application from':M:RR JI!ghWaY 92, LL<;for tbe,conmuCti~ andopeJation of a new Long-Term. ConstrUction. Demolition 

, 'aDd'. Land-:-Clearing Debris ~ and Reproces~ing Center,)o 1:Je located 'at ~22 Choice ;Road, GrnyCourt, SC 29645, 
. 'approximately. one (1) mile NE oftbe' Ci!y:ofGray Court. SC offSC Highway 92 in Laurens ~ounty, sOuth Carolina. Tbeproposedl, 

. landfill is estim/lted to have a disposal Jjfetip:le of mOre than fifty (50) years., " " , ','. ' ' , , ' . " 

, SCoBEe ,i~q~ ~t a ~! be i$sued fQr C&D.~~~~Js ~~ to ~C Code Aim. Sections 44-9~ 10 et Seq. (Suw". 20l>?)' and 
lSA' SC Co~e Reg.' 6J -107. J 1, Co1JStruction.· Demo~itic,! QlJd Land-."(:rear:ing Debris LOiijlji7lS (supp:·2uo1):- The' types of wastes' 
that ~an ~ accepted at the Highway 92 C~ Limdfill and Reprocessing Center !ire descnoed in Appendix, I cif the above-:mentioned 
regulation. Acceptable wast«:S includ~, ~qt ate DOt liniited,to, land-clearing' debris, bridcs"blocks~ ,shingIcs,witfeated lumber, ~ 

, 'other wastC$ listed m Appendix I that have not been in contact with lead-based paint, haza'rdous constitue~ts~ or petrol~ products. 
WaStes that 'are ,Dog acceptable at CiD 1andfills include hoUsehold garbage" ha,zaxdous waste, :and infeCtiouS waste.' For a n:iore . 
,detailed description of Appen~-I-acee~ble wastes"please contact o~e ofthep~oll!l ~low to Vie':w the application or to ~ a-' 
C&D, landfill, fuet sb~ ,. A copy of ,the ,regriJation may also be viewed 'at the following website: 
bttp:II~.s~ec.gov/environrneDtIlwmlregu)at~ry,htm." , ' ., " ': " " " , 

'Ai, ~ ,~. the' ~o~d W~te'Permi~ section ~ -ce~JeteEi, jts revi~w o~ the'.p~t ~pp1icatio~ ~ tound tha~ the' application ' 
, meets aU iiclmical Iiquireinentlt of R.~H 07.'11. The Solid Waste Per:n;ritrlng has conlpJe~ed a OmftJ)ennrt and 'heRby gr,es notice: 

to the pUb!ic: During the public comment ,Pc:riod, the Department Will h~ tllcing t:omments ~om the public Concerning the draft' 
permit and/or'the p'emnt application. The Public Hearing ~ ,been scheduled, ~ allow members of the public th!= opportunity to 'ask 

, questions and inake con:ipl.erits Tegarding'~ aspects of the permit appli~bon.and draft Pl=l1llit ' , , ' ' 
- . ." .. . ~. . 

. Wtio to (ontad? 'eopies of the penmt applicati~ are available'by appointment,iorp~bli~ viewing during non:pal working hours at,' 
, ' ~e following locations: ' " , ' " " ,,' 

Bureau of Land. and Waste Management 
, SC Department ofHeaJtli and Environmenrat Control 

, 8911 Farrow Road 
'CoIWnb~ sci 29223 " 

COD~Ct: Tirnotn.Y M.JEJeamr, (803) 896-4211 
lE~man: eJ~aietm@d~ec.sc.gov 

. &viro~e~tai Quality Contrcil Regional Office . 
SC Department ,ofHeaJih and EnVironmental Cori~oJ 

Region 1 . , 
, 613 South Main Street" ' 
. Greenwood, SC 29646 

Contact': 'Ji'yJe.- Smith, (864) 223-0333 
lE~majJ: smitbtg@dhec.sc.gov, 

Any intere~ed ~'er.;on(s) 'may 'submit written comments concemiDg 'the 'proposed hmdfiu permit appliC~"!ion andlor draft p·ermit "ro; 
,Mr. Timothy M. Eleazer, SCDHEC BL WM~ 2600 Bull Street. Columbia, SC 29201.' .,.,'. ' .' 

To be ,considered, all comments or requeSts must be received no .aier th~n Friday, March 2i. 2008, at wbim, time tbe pub61C 
comment wiJJ end., Any individuals with disabilities or special needs who want to review the pennit application should contact the 
De~t to discuss ,any special services needed. A minimum of on.e (I) week's prior notice is requested to allow the Departmen~ 
to make any necessary arrangements. " ' 
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() 

Date: 03/05/2008 

Tammy Whittle: 

The foi/owing is in response to your 03105/2008 request for delivery- information on your 
Certified item number 710821333932927000130. The delivery record shows that this item 
was delivered on 0212712008 at 11:50 AM in HUNTERSVILLE, NC 28078. The scanned 
image of the recipient information is provided below. . -

Signature of Recipient: 

Address ~f Recipient: 

. .. . 
Thank you for selecting the Postal Service for your mailing needs. If you require additional 
assistance, please contact your local Post Office or postal representative. . _ 

,--

Sincerely, 

United States Postal Service 

000388 



Soulh Carolina D.putment ofHeoJlh 
.and ~nvironmencal Control 

, ' , Agendm, for Pmibllftc,HemrlllIlg 
. Proposed! JB[wy~ 92 COlIlstrlUction &DemoUtion (C&ID) lLandfiU 

March Jl39 2003 
6:30rM :', 

.' '. WeIcomelIntroductions.· ...................... Donria Rowe, SCDHEC Meeting Facilitator 
: Public O(ficials " , ' .' ..'. . . ." . ' , . ' 

DHEC'Sfaff 

Publi~' Hearing op~~ing Remarks: ......... ·~ .... Hearing Officer-Sco~ wiis'o~ 

" Applicati'on OverView Presentation· ........ :BL WM Project Manager- Too Eleazer .' 
, '. . . . . BOW. Storm Water Manager- JiiI Stewart . 

. - 'ForIDal Public Cornment Period ~ .... ~ ...... o.; Ron"Gi.lkerson~ MRR HWy. 92 LLC 
.. 

PUblic OffiCials 
' . 

. Cj~en Group Representative(s) 

Individual Citizens 

. Clo8mg Remarks for'Public Hearing ...... ; .... HeariI).g Officer' 

(Short break) 

Question! An~wer Session' ., .. 

. ******~****************~***********************~*~********~*********************** . .. . . . 

.. IJryou have. any addi~onal questions, ple~s~ contact:· 

Tim Eleazer, Solid' Waste Project Engineer .............. ~~ ........... (803) 896-4217 
Sarah DanieDs, lEQC Regiollll, Greenwood!, Office .................... (864) 223-0333 

. Or mail your written comments to: 
.. SCDHEC-lBL WM 
Attenll:ion .Tim lEBeazer . 

2600 !Bull S~" . 
Columbia, SC 29201 
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Fact 
..... 0, ~'-. .."".. . 

eet 
. :..;. ...... .,. 

SC Dcpwmenl of HcalJl and Emironmcow CooU'OI ~ 2C!OO Bull SU'C\ 0 ww\v.scdbc.:.go\·. PromoLing aud plOl\.'\:Ung the hcJllh cf the pubiiL and th~ ~n\ironmem 

. Project Name: Proposed Highway 92: ConstrUction, Demolition and Land-C1earing Debris «(;&D) Landftll and 
. Reprocessing Center . .. . 

Project Location: ·In Laurens County, 322 Choice Road~. GJ'lI.Y Court, South CarolIna. ApproXirnately2 miles east 
of Gray Court, South Carolina offSC Highway 92. .. 

Applicant:. MRR Highway 92~ LLC 
Represented By;.Mr. Ronald C. Gilkerson 

£roject Details: 

• Total propeny forIandftllis 130 acres:69 acres will be used for waste placemen,t .. ... . 
• Lowest point of the property before land fillmg is 670 feet; after land filling. the expectedhiihest point of the 

property Will be 830 feet, a net mcrease of160 feet. .... 

• Limited to 12 acre.s open for disposal at anyone time .. 
• Maximum rate of disposal: 154,000 tQns per year 
.• Estimated total disposal capacity: 7,800,00.0 cubic: yards 
• Esti:qlated landfill life expectancy: 31-73 years· - . 
• Operations on Monday through Friday, 7;00 am - 6:00 pm, Saturday~7;OO am ~. 12:00 pm 
• Proposed landfill Site has no applicable zoning . . 

DHEC Requirements for C&D Landfil1s (not a complete list): 

• Landfill must be greater than: . 
o 1000 feet from any school, residenc·e, <Jay care, hospital, park 
o 290 feet from any surface water body. . 
o 100 feet from any property line . 
o 100 feet from any drinking water well· 

• Landfill bottom .wi)) be a minimum of 5 feet ~bove seasonal high groundwater table: 
• Must make available to DHEC a source offuDdin& to properly close landfill ($33~,200 for 12 acres). 
• . Wastes that are listed in Appendix I of Regulation 61-107.1 1 are approved for disposal (copies of Appendix I are 

available). E;t;amp1es include: brick, ¢oncrete block, plasterlplasterboard, shingles, insulation, structuial steel, 
lumber, tile, glass, hardened concrete/cement . '. . . 

• Groundwater monitoring will be conducted semi-annually at the landfill.site. 

For more information: The South Carolina Regulation covering C&D Landfil1s, R.61-107.11, c~ be foUnd at 
htW:I/www.scdhec.gov/environment/lwn1lregulatorv.htm . . 

All comments must be submitted by Friday, March 21,2008. Comments shbuld be sent to the attention of Mr. 
Timothy M. Eleazer at the mailing address provided on the back. . 
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. DKEC'Feedbac~ Survey: Public lVieeting 
Thank you for your answers, which will be kept anonymous . 

. Meeting nalTle:. Hwy~ 92 C&D Landfill location: Gray Court-Owings Middle Sch . 
OHEC :."ogram Area:·BLWMIBOVVDate: 03113108 

'1. Please tell tis how you heard about this meeting '(check all that apply): .. 
_. radio'· ..' __ television' . ._. newspaper . _. _flyer(s} _notice (posted) . _notice (mail) 

... _., _'word .~f mouth" _DHEC website' _ other (please specify) ...... _:_. ______ _ 

2. What other ways would you like to hear about these type of meetings? . . '. . 

·:i" Did· YQU receive any background information abOut what was being discussed tonighri.· _._: Yes _. _ No 
. .:. I{ye~, was it understa'ndable? .. ; ...... '. Yes . __ No 

... ' .. - If y~, did it give you a.way to contact someone for more information? . _._ Yes No 
. .' '.. 

' .. 

4" .. Oid you ~sk for specific infof(l18tlon priorto:the'meeting? .. 
'. -'If yes, did you r~eive theinf?rmatian 'you'requested? ..... 

Yes _ .. No. 
Yes No 

23. How 'could this meeting have better met, your ~xpectatio~? 

24. Please indicate which group(s) you represent: 
_'_neighborhood grol,lP _state or tribal or local government 
__ local non-profit organi~ation ' __ federal government . 
__ national environmental organization __ resident 

__ business/industry/trade association 
__ other (plea~e specify) 

25. Additional comments about how to improve this meeting or this survey:' 
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.... 
0· 

.' JOHNSON, swill, HIBBARD.& WILDMAN 
LAW F:~,L.L.P. 

MILTON.A. SMfrn 
· OjC(JU!ue1 . 

· DONAlD B. WILDMAN 
· DOUG SMITIl' . . . 
. DONNAFAYESHETLEY 

RANSOME A. COLEMAN 
. :. : ::. STEvENM.QUERIN , 

: : : ~YD.H. LOWRY';;': . 

',' . 

KRISTtN BURNEIT BARBER 
. SHANE W, ROGERS '. '. 

HOWARD KINARD 

_ : ~aJso admitted i~ Vennon~ 
. ~: 

. ': ',' . " 

- Timothy M. Ekazw '­
_ SC DHEC, B.L ~ 
. 2600 Bun Street - -: 
. CoblIllbia, st 29201 

'. (803)' 8964.292 (fax) '" 

TyleiSmith ... 
· .SC DHEC, ReSion ) EQC 
. '613"· South Main Street.­

Greenwood. S.C. 29646 -
(864) 2i~;.0333. (faX) 

220 NORTH CHURCH STREET 
MAILING ADDRESS: P.O. DRAWER 5587 

:SPARTANBURG, soltrn CAROuNA 29304-5587 
. TELEPHONE: 864-582-8121 
TELECOPIER: 864-585-5328 

March 21,2008 

. RE~ Draft Pennit for a C&D Landml 
Laurens Co~tY; S.C~ '- .. 

_ MRR.Highway 92, LLC 
- JSHWNo.: 2061945': 

'Dear ~. Eleazer and ~. S~tb: .: 

EDWIN W. JOHNSON (1904-1979) 
PAULR. HlBBARD{l941-~004) 

SendCi'S cmail:](lowry@jsJiwlaw.coin 

.: DIVISION OF. MlhHNG~ 
saUD WPSTE r~ANA~' 

BUtifoli 

.... : 

. We are ertclosin'g for consIderation by the Department the attached co~ents of EAGLE, 
'. Inc~, with 'regard to the propose.~ C&D landfill in Laurens County, S. c. 

'. KPHLltfv 
Enclosures 
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.' 

To: 

0· \J 

COMMENTS OF EAGLE, INC. 

REGARDING T~E IDRAFf PERMIT FOR 

MRR BIGHWA Y 92, ILILC' 

Ti~othy M. Eleazer. '. 
SC DHEC, BL wM . 

Tyler sinith ". 
Sc DHEC;Region 1. 

'. . 

. MAR ~.:l 2008 . 

.: Dr~SrON. OF Ft11NING & 
" . ,SOUD WASTE M.(,.,NA.GEM~NT' 

.' BL'WM 

:' 

From:, . ::'. Engaging And Guarding L~~rens County's Envlro~ent, 

In Re: MRR H~ghw~y 92, LLC 
'. . . '. 

Draft pe~it for ~ C&D'Lmdfill in Laurens County: 
" -, :~ 

.... 

. Envirorunental :Co~~ol ("DijEC" o;'th~ ';'Departxhent") issu~d a cfraft' peiini~ (''Dri:rlt '. 

·~ermit'1··~or.a co'~~cti~n, dem6li~on, ~d lall(i:'~learin~ debri~ l~'dfill f~r'MAA 
.... . . .' 

Highway 92, LLC (''J0RR''). The pres~nt conunents are.piovided on p~iialfof.EAGiE, 
. . 

Inc., a nonprofit eiwironmental orgaruution ~th members devoted to .~e cons~atio~. . 

protection an~ preservation.ofn~tural res~u~ces a~d to the educati~n ofthe'pu~lic to ' . 

. acco;npJish these ends. EA'GLE represents its .members, . .'wh? use. and. enjoy the' ~aters, 
.. 

. . ..... ~etlan~s ~d o~er natural re~ources of Law-cns"County in the vici.xiity of this project, and 
.' .. - .. ':::':. ,". 

. Whose use and enjQyment are adversely riff~cted by activi~ies that imparr or destroy these '. 
. . . . . . .'. -. 

" " " . 

resources. The purpose' of these cOl11Il1ents is t~ provide a ~ontext and baSis for more 
. . . .' .' ' . 

.... iritense scrutiny regarding 'the p;opo~al by MRR,.·to loc~te a landfill ill taurens County, ;' . 

. S.C., adjacent to Lake Martin, Ii reservoir consiructed fOI: the primarYPurPose of . . . .:.' . . 

providing flood control and water supply for Laurens COU1Jty. 

F:\wpdoes\llMS\MARTJN\20.619S\Dr:aft Perinit Comments.doc 

Page I of7 
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EAo"LE and its me~bers have vital interestS in' the prQt~ctio~ of the land, ~ir, . 
.' .' ., .'. . ..... ". 

,,' . ,.', 

... : the ~ptementation and enforcement ofllie ~olid Waste' Managem€:nt Act and the . 
. . . '. . . ',.. .... . '. . . ". ~ . . 

... regUlations promulgated thereunder. Members of EAGLE regularly. use and enjoy the 
. . .. ' . . . 

. : . 'l~d,' ~;'wat~J:S, wetl~ds, and oth~r. natural resources that .$!~atened and impacted by' 
. ,". - :'.' .' ....'. ". . 

. Petiti~>ner'.s p;op~sedl~dfilling ~ctivitY'for which it ~e~ks 'authorization bY·arid through '.' 
.. ' .... " . ..... .. . .. ' . . . ', . 

. ··the requested permit unc;lt?r th~ SoUd' Wc:lSte.Manage~en.t. Act'· These memb·ets. enjoy 

. bird~~a~chlng; "~bse~it)g na~e, fisinn'g, and redeating in tile creeks, canal~~ and .' ~ : 

. . marshe.~: in the' ~~ of the proposed'laIl~fill, aIld m~y ~f th~'liV~' ~'n ~e bankS of the 

. ' '. lake' adjacent t~i~hich the prop~sed 'I~dfil1'is located .. The·eXistence ~d operation oithe 
" . ,"-:.' ... ,' .. . .' ". 

: landfilFln this particular ioeation Will decrease the' enjoy~enr of th~ m:ea by -members of 
.' .'.' . .... .' ".,. ,',.' , ":" '. ,.'::' , .... '. " ," 

·····:·EAGLE:· 

"The. interests .~f :EAOLE 'in: 'th~ resourC.es affectecf 'by .the propose'd' lmdfill . 
, " , . 

·ope.ra'Bon and"theJrtiplernentatiort ~d enforcement of-the S.C. Solid 'W~~e M~gem~nt 
, " . . . 

Ac(aies~ch that this group is so situated' that the dispoSition' of the Petitioner's claims 
. .,.' ". .' ~ . ' . . ' .. 

·without· EAGLE's participation wjIl adversely affect them because they will not .. 
. . .... , . . '. 

'adequately be able·.to protect f:hose intereSts: :If this case is adjudicated withoui· the 
. . . .' , . 

participatiOIi' ofEAGLE~ 1h:eie will be no way for this gfC?uP to.prot~ct its interests in 'th~ 
,. ' '. .,.. . ,..... " 

affected reso~ces or in the S9.iid Wa~~'Management' Act. 

"I. 'THERE IS No NEED. FOR ANEW lLA~DFILL 

Ftindam~ntaI to the concerns of EAGLE is the fac~ that there is no need for this 
. .1' 

fflcility. 1)le Solid W ~e' M~ageme;nt '-Act pr<~vides that "No permit .to conStruct a new 

'solid 'waste management f~cility .' .. may be issued until a demonStration of need is 
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,', " 

0, 

, , 

,approved by, the department." S.c."coa~ Ann § 44-96·290(E). Th~, cuiry Lake'C&p" 

iandfln is locat'ed less than fiv~ miles" from MRR's prop~sed facUity." 'Based: -oil. jt~ 
. .' . .,' " . 

'.' .. ': 

exi~ting condition and remaining 'capacity,. this existing f~cility has d~cade~ of'iife ieft in 
. '. . . . . . 

'it. Ariecdotal evidence provided by the operators of the C~ Lake faciiitY Suggestthat 
. . ". .' ,,' . : 

there is n~t a suffi~ientwa~e stream ~o -Justify two' C&D l~dfill~ ~ ~uch close "~r~x~ry ':, 
't6 on~':an~tber, ~d ind'eed, that ~e: Ctny ,Lake facility ~c~asiopall.!:h~ diffidul~, flndirig , ",: 

~~ffic~ent ':'ta~te for its: ~pe~atioIi. -The' aerial maps sho~~g'the' ~~c:a1i~ns of the, ~arious " 

iartd~lls' in:upst~te Smith Car~~i,na ,cle,~iy dem'onstrate ~at anotht.T '(acilit),-of this "tjpe i~' 
'. • :. • '. • '. . ' " " J' 

'not' needed,' especi~il~'!l ~~~ iacility l~~ated' on the b~ ~f ail .. ~xist~~ ~ate~ ~pply ~d " . . . . . . ',' .' . . .. ' :: ,',:: 

.- recreationaL water ~dy:, (s~ ',S~ction:U below).', Such a 'fadiity'-c~ot, sati.siY, "any 
, , 

'. " . '-' .... , u. pea.n Watell" Concerns .- ',-" ': -, 

'In ,a<:ldition-'to th~ conce~s of EAGLE'with r~~'ar4'to the p~\ris~o~ of the' Solid 

Waste' Management Act, EAGLE', i's ~once~ed '.:., very,,\nuch con~eriied~''- as are, 'inany . ' ' .. 
. ... .' 

statutorY protections provided, in'the relevant, State anir' Federal: la~s 'go~eniliIg such' 
.. . .' .. '. . 

~perations. 

--, . .. . 

Congress ,enacted Public Law 92-500, commonly' lalown: as: the federal, Cle~-
. .: . : . .. .' \ 

W~ter Act (the "Act'')., Pub. L. 92-500,'§ 2,- Oct is, 1972; 86 Stat. 816. 'The goal oillie 
.- Act was, imd is, to "resiore and maintain the chemical; physical, and biologi~at' i~te~ty 
.. . . : ' : . 
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'" 

of the ' Natioti's wate~." '33 U.S.C: § 12S1(a). Co~w.esf'sought to achieve this goal 

"':' through a number of m~aris. O~e ine~ .. 6f acrueying the goal is the establishm~nt of 
". . .", . 

", , ,',:'~atei"'quamy standards consist~g ~f de~ignated uses arid th~ ~riteria necessary to 'support " , ' 
'.' . . .'. " " - :.... 

, s~~h us'es. The Uilit~ States En~ron'me~~al Prote~tion Agency and the State of South ", 

,,: Carolina op~ratetheir water quality management pro~ams 'under the Act within their 
.. . ~. , '. . :' :' . . 

. ,' .... . -. ::. 

, , ,:: ," respeC~ive jurisdictioris tojrisvre' that 'the water quaiity standarqs are' achle~ed, with, an 
• • • • .' '.: • • l" - • :. .;" 

:' ey~ t6~ds ever~increasing y-.rater,:qual,itY and the Preve~tiOIl of degradatio~, in all but the 

'-U;o;t' CO~~il~g ~iic~~~~s .. se;,::~.g.,.'33,-U.~.C.' ~~3~2(0);' 4~ C.F.~:' ~131.li; 25 ' 
. . . . .' :", " ". 

S;C~: Code ,Aim. Regs. 61~68.D: "These standards iDclude' both' numeric and ~arrative 
,I " :' " ' ' :, , 

" .' .- ;tandard~~ and' ~~~~: to impleme~t the ~~date oi testoriJ?,g and' maintaining the ~he~cal, 
.... :. . . . .. . 

~bYSiCai, ;~d :~)oIogical int~.gritY of ow: raters. ' : 
. :. ..' '. ~ 

'Another m~ that th~ Act utilizes'to achieve the goal of restoring and 
. . . ': . ',' . .' ,~ ~ .' ~ 

~ai'nt~ining the chemical, physical~ and biological, integrity of the n,ation's water~ is the 
.. . '. '" . ;' 

, ' 

geneiai'prohibition of discharg~s:ofpollu'tant~into waters ofihe United S!ates without:a 
'. . .' . 

perinh issued under the National Pollutant.D~sc~arge EliIi1iIlation System ('~DES"). 33' 

U.S.C. § 1.311(a); S.C. Co'cleAnri. 'Regs. § 61-9. ~,The default.pol)ution controllin¥ts m' 
. . . :' . . '. .' . 

NPD.ESpernlltsare'technQ]ogy-bas~, but additional w~ter quality-based controis m~y be 
. ',' " . 

impiemented where the techriolo'gical'coptrolS'are not stringent enou'gh to mee~ the 
" . : . ':. :.... . ... : 

ne'cessary level of~ater qualitY in th~ rec~iving wate~s. 33 U.S.C., §§: 1311 and 1312;' 
. . '. . '. .' '. 

':S.C. Code Ann. Regs. § 61-9122.44(d). In fact, moD"~ stringent water-quality based! 

.' effluellt :limitatioDS a~ove anell bey~nd ~~cbDology.;:basetll efll1u~Da-limia-a:non§aJre 

requind for disch2Jl"ges with ,"reaso,nabJe potential" to cause -or cODtrjbut~ to 
: Violations' of state wain quality standar<ls;, S.C~ Code,Ann. Regs. §61-9 122.44(d). 
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... : 

G} 

·In ~y' case, <:lll.NPDES pe~ts mus(be consistent with'the,'other pro~i~ionsoftheAct,'· .. -

-including the '~ater quali~ stand~ds and 'fMur.s; where appii~able.: 33lE$.C;·§ .. -.' 

V 13(d).-
" . . -. 

.. B. " l\ffiR;s Proposed iLandm.-and Lak~ Martiri 

. EAGLE is co~cemed about.the. 'pro~osed place~ent of.MM'~. ·propos.~d .hiridfill :. 
. ' . ,'... . .:'" ' . 

for several re~sons, not the le~ of which "is' the proximity "ofth(:"Jandfi11 t~' take .Martin. 
, .,':',.. .,,' '. ". ,. 

: .Gi~eri .$e:· pro~imity 'of ilie'I~(ifi1I' t~' Lake- Mart~ ':arid it~' w~~~d' he~d~~ter~ . . , '" 

. ("Recei~i~g'viaie~;,)~"an~ tli~' fa~Uhat·it ~a~ created. ai a drinkiri~ wa"te~ re~e~6ir ~o~ . ". 
. . . . " . .'. . .. '. .,' 

-Laurens' CountY, I?HEC. should analyze' the proposal With. p~~u1ar" r"eg~d .- to the: .' 

construction and: operation .of" the. landfill and h~' effects· on these/ ~¢c~iving .w.aters: 
.. 

A1~oug~MRR' s application' materials did not"cle~ly shoV?" ~~-lruldfiW ~·.prdx~~ty to. th~ 

. - : R~ceiv~g vi aters, agency perso~~l' are aware that they lie just .beYond tIie. foot~rint' of . 

". 'th~ 'dis~bance'assodat~d .~"~ ~e. -l~dfill:'_""T:h~se: R~e~vi~g W~~~~·'"~"in~dat~d 
te~i~lY duriilg heavy raht ev~~ts:to the point th~t they hav~'beeri kno~ to' back up all. 

. ' . ' ' ' . ' " . 

the ·way to Inters~~e 385~ resulting in a significant rise ofwater~below the ~·aridfill-.site; 
.'. . :.: , . . .' . . . . . . 

Although MRR·.has· inc~rporat~d several items' . designed. :t~" :qllnimiz~. the . 

. , .environmental impact" of the·landfill, including,. amo~g o'ther ~ngs,:Stonnw~t~r contr~l 
, ... structur.~s, som~ of which .discharg~ 'direc~ly' above' ·the Recdvi~g' WaterS,.' the 

. .. . .' ...., '". ',' 

. effectiv~ness ·of these stru~ture d()e~ pDf provide sufficie~t protectio~ 'against pollu.ti~~ of 

. the Receiving Waters .. For.instance,.the stormvirater control structures:MRR has 'seiected 

... ' for treatment during. the constru'ctio~ phase are desjgn~d to treat. for .water qU~lity !is" w~ll 

as water quant~ty, and yet, 'even so, the efficiency 'of the treatments "gua:I!iIltees' 'that 
. ", .' .' '. ." . , , 

pollutants y.rill be discharged into the Rece.iving Waters. To wit; the "expected .treatment· 
. . . ' 

F:\wpdocs\#MS\MARTIN\2.o6.195\Draft Pe~it.Comments"doc 

Page S of7 

.. 

396 000397 

'''-'( 



efficiency .of the structures are approximately as. follows: . suspended 'solids....; '80%; 

"phQsph~ru's - 40%; me~~.s (inc1~ding mercury ~d ~senic).~ 15%-or l~ss~. IIi addition, 

. .': : the e~pe~t~d ti.eatrnent ~fficie~cy' ~f tUrbidity, nutrients (other than P), and iuiy' present : . . ' '. . .. ' ',.' '. . .... .. ' . '. . . . 

vqcs (during the operational phas~) is rather low; E~ch of these ~onstitue~ts will be'i'n ,., 

the. construction phaSe runoff in very high c6ncentrationS, a'pd. will continue to 'be I?resent 

:duriIi.~ ·operntion. phaSe ~off.: .': . ,'. 

Wate~s in the i.lps1.a~e ~r Sou.th· Carolina hav~ Nstorically experienced, severe 
" : 

· pr.oblems with eutioph,ication: ;Most: 'of thes~:'proble~s ~edue i~ el1ri~hmeD,~ of the. 
. . . ., '. 

w~t~rs -by 'putn~~tS from sour~~s :~ke conStruction and laI?:d dishubCl?~e. Related to the. .' . 

. . problems of elitrophic~ticin are 'dissoiv~d o'xygen 'levels,. fish kilis, and general biologi~al 

, . ·i~ba]~ce .. '~ese fa~tor~, 'c~ritbked ~th the ceftain~ of .th~ diSChatg~ :of:ilie ,p'olIutants 
':',' .. : .' .' '. ,'.. . '..... 

of conce~ causing' ~uch co~d.itions. s~ffice to make i't' unlawful to issue a Petinit for the . . . . . . 

co~structi9n . and' operaiiqn' _ of the'. facmty -without a firm .·:4emonstr~tion . that .~ these' 

exp~Cted contributi~ns. of poll~tan'ts. of conce~ wili. n?t cause or .conbibute to, :o~ have 

'the reasonable potential to cause' or cOl)tJ:ibute to~ 'a vio~ation of tb~ South .Carolina water 
. . . " . .., . . . 

. qualitY standards.' The· Solid Waste ManageJpent Regulations applicable to 'C&P lanfills ' 
. .' . ',' " . : ,,' . 

. ' .. ' iIi 'South .Carolina· ·require that '~orm~ater' ~e handled appropriately, inciti~li~. the' 
.' " " . . . 

· ~c~~sition 'of any' pennits .. required related to st~rm,:"ateI: dischar~es. ~.c:".Ann. Reg~ .. § 
,,' 

I07.11,'Part.IV(C)(2) If MRR caimot make ~ demonstration'to the Departnient th~t the.··. 
.' . . '. . . 

-construction and operation ·of the landfill will not cau~e or 'conhjbute' to a violatio~ of the 

" water quality standards, the pennit must be denied. :This would include, at a minimUm, a 
" '. " . . 

· fuH ~haracterization of-the expected. waste str~am in the full range of expeeteit conditions, 

. , ' 
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a mass'loading analysis, and'an analysis, of contribution'ofpollutants to thewetlafids and " 
", the body of Lake l\.1artID. 

. DK. CONCL1JSION 
. .... 

, ' . . . . 

EAGLE 'ap~reciates the oppbrtu~ty to- provide the. !?epartment 'with . these 

co'mments. Given the bck.of need for the' faciIity~ the i~erttable choiCe: of lo'cation 'on, " 
. '. .' ". . ". . . -

the banks of a'vi~ter supply and r~creationallake-, and the concern th~¢itiz~ns:con~~ue ~o ' " . .'. . . .' . 
, ' 

. express; .. EAGLE respectfuily req~~~ th~t the Departmem do the rlg~t thing wd ~eil~ 
'.. .... .. 

is~~~ce of this pern1it., , , 

. ;. 
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CE:uI Hunter, Commissioner 

Pro1Mtingandpro/£ctingtlu/wJlth ofthepuhlicandtluenvi'f01lmtmL 

, " July 18, 200~ 

CERTIFIED MAIL (1)ack(ld~ ~ ~~ff t-k~6~\ . 
. ' J ()lI\ .,,111. dee -1. 

Mr.. Ro:naId C. Gilkerso~ P.G. 
, MRR HJ8hwaY 92, UC 

11743 Trails End Lane 
Ch3rlette, NC 28078 

IRE: ~ 2 §GDllfi«Il W3ll§Ite JLarum_'lP\er!mnRtJTw 
JHrngllnmny'92 <C&JlJ) lLamtClJliillll mndllRqJ~ emt. 
r~'I~:®.~· . 
Locmim~m: 3~o l'P 2G.9Jl9\l N, 8~o 59 U~'l9\l W 
LSiillllrenn§ C®WIIV 

:Dear Mr. Gilkerson: 

t:;h '211 5"3 

'® 

EncloSed is'a Class 2 Solid.W.e [,aod1jlJ P~t for the Highway 92 Consttuction;DemoIition 
and Land-Clearing.Debris Landfin and ~eproceSsing Center in Laurens County. This permit is 

::, .,.issued,:.lin9er ,~~~<!.n 6i-107.19 Solid WaSte ManiJgement: Solid 'Waste LandfillS and' 
· Structural Fill. Also, enclosed is the approved landfill Engineering Report and Engineering 
· Drawings, to be kept at the facility at all ~es. . 

i . 

The finanCial assurance for closure of this facility is established at three hundred thousand 
dollari; .($300,000) at this time.: A mechanism that is acceptable ·to the Department must be 

· established in the amount previously specified prior to the facility accepting waste. Please 
contact Pete Stevens of my staff at (803) 896-4149 for h~lp iIi. establishing a financial assurance 
mechanism that is acceptable to the Department 

. . 

This decision of the S.C. Department of Health and Environmental Control. (Department) 
becomes the final agency decision 15 days after notice of the Department decision has been 
mailed to the applicant or respondent, unless a written request for final review is filed with the 
Department by the applicant, pennittee, licensee, or affected person. This decision m,ay be 
appealed by complying with the requirements descriped in the attached Notice of Appe41 

. Procedure, provided as a courtesy by the Department. 

MRR Highway 92, LLC is responsible for complying with all of the conditions in the attached 
p~t and should revi~ each condition carefully. 

PETITIONER'S 

Ex, ),,1 

• "'TT"> 1:' MUll) r'lNMF NT A 1. CONTROL 
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~ 
\!V 

;' JUly 18, 2008 ietter 
, MRR Highway 92 Class 2 Landfill 
Page2of2 

Q) 

If you should have any questi~, please co~tact Joan F. Litton of my staff·at (803) 896-4264. 
AU other questions should be directed to Sar;a\l Da¢.,~~ in,the ~~911~ ~-: :Greenwood EQC Office 
at (864) 22~-O333. ' > .; ,'. ,_, 't ' 

, Sincerely. 

~fA~ 
Kent M. CoI~ P.G. Director 
Divisionof~g and ~olid Waste Management 
Bureau o(Eand and Waste Management 

~closures ' 

cc:, saiah Daniels, 'Region 1, Gf;eenwood EQC Office 
,~.. Keith Collinsworth, P .G. 'Mana~. Solid Waste Groundwater Sectio~' , , 
, ' Marty Lindler. Manager, Solid,and Hazardous Waste Compliapce ' " ',' , , . 

,,;. .,' Jeff»~ig, P.E:, B.P. Barber and Associates, Columbia, SC. (~~,g. ~ .b~ ~a.bl- ' .., hdo1' ' 
" BLWMFile#0211S3 " ., ;. . r,,:u J, . ~ , U 
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PeI1llit Issued Date: 

CfarlHunter. Commissioner 

PromotinflJn4 pTotating tl1z Malth o/IM publil:and thunvi~t. 

OFFICE OF ENVIRONMENTAL QUALITY CONTROL 
BUREAU OF LAND AND WASTE MANAGEMENT 

CLASS 2. LANDFILL 
PERMIT No. LF2-002 

---=J~u1~y~1~8~. 2!:.l:OO~" ~8 __ "Pennit Effective Date: August 4. 2008 

pemrission is hereby granted to: 
" " 

Name of Facility: Highway 92 Construction. Demolition and Land Clearing Debris Landfill 
and Rewwesslllg Center ,,'." 

Permittee: 
Address: 

Mr. Ronald C. Gilkerson Supervisor: 
Pho~e: . (704) 947-6652 

"for.the operationofa Class 2landfilll~~ated"at 322 Choice I,toad offSC Highway 92 hvo (2)"miles 
east of Gray Court, South·sarolina. . "" 

This pemrlt is issued pursUant to Sections"44-96-10 et seq. (SuPP. 2007) an4 25A S.C. Code Regs. 61-
107.19. The authority granted hereunder is subject to the requirements of the aforemen#oned. laws and 
regulationS and the attached conditions." " 

Peimil No. LF2-002 
July 18,2008 
Pa£e I of4 -- - - ....... " ... 

KeAtM. Col~ P.G., Director 

Di~sion of Mining and Solid Waste Management 
BUreau ofLand,& W~~ Management 

n U 0 A » 'T'M F. N T 0 F HE A LT HAN DEN V I RON MEN TAL CO 'N T R 0 L .. 
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A. SPECIAL CONDITIONS 

MRR HIGHWAY 92, LLC 
CLASS 2 LANDFILL' 
PERMIT No. LF2-002 

. . 

1. The Pennittee shall adhere to the design specifications andconstniction plans received October 
26, 2007, unless permit ~onditionS state otherwise. 

, 

2. 'fAis pemnt is limited solely to the disposal of items listed'in Appen~ IofR.61-107.19. All 
oilier wastes, including ~a1 carcass~, are prohibited frori:t dispos~1.in this landfill. 

3. The allowable rate of diSposal for this facility is one hundred fifty-four tho~d (154,OOO) tons 
per.fiscaI.year (July 1 to'JUne 30).' info~ation con~g the facility's..p!evious Fis~arYear's 
wast~,~J·£~Pts is due in the form ofml anilll.81. repoiho the Department no" later ~ §¢lPt(2l111fillp~ 
1st of each 'year, JlS r~q,*ed byR.61-107.19 PartlY. "Subpart C .. I6.:to'the atte.ntiQn o~: 

• • '. .t • " '. '.' 

. . 
MannnangeJr, SoMali. allBd I8[awlJraJOlllllli ,W~ ODl!lJlp&umce §~~®m 
Be IJ>m~J~niJl"e2un @JI'"lLarumd uall. W M1i~ l~1[all!angemmelDlt . 
26®® JEd SUM 
<CoRunmiiJl)im,' §otm~ CanrGllfum:m 292(JJ11 

4. All Appendix-I acceptable' wastes~ ~ust 'be coveIed at: least every .t1rlrtY(30) days' with a 
minim~of six (6) inches of clean soil, except for asbestos-cOritainiBg mat~. which mUst be 
·covered with a minim~ of six (6) inches of dean soil iinmediat~~y upon placement.in the 
·landfill~ . . . .:' 

5. The total surface area within the permitted waste disposal footprint that has not been deemed 
closed by the Department is limited to twelve (12) acres. For an area to be considered closed, . 
the following items shall be co~Iet~ 

a Official certification from a Professional Engineer registered m the State of South 
. Carolina that the area has been closed in aCcordance with final.cover requirements 
pursuant to Regulation 61-107.19, Part IV. Subpart F:1. ., 

b. The area shall be inspected and deemed closed by Department staff: 
. ., 

6. On or before Jady 1 of each year. ·the .Pennittee shall submit to the Department's Solid and 
Hazardo~ Waste Coinplianc:e Section certifi~ation fi:Qm a Professional Engineer registered in 
the State ·of South CaroliiIa'that the total surface area within the permitted waste disposal 
footprint that is n.ot deemafofficially Closed by the DepaJ1ment pUrsuant to Sp~;d Condition 
Nt;>. 5 (above) is equal tO~:~.i~ less than 12 acres (at the time. of:t4e. cerlificauon), The 
certification shall have beencoinpieted within· the lilSt sixty (60).' days of. sUbnnttal to the 
Department. The Departinent may. where circumstances W3mmt, reqUire that any 
documentation deemed necessary to make such certification be submi11ed to the Department for 
review. 

Pennit No. LF2"()()2 
July 18,2008 
Page2of4 
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o 
7. On or before JlI111y 11. of each year, the Permittee shall submit to the Department~s Solid and 

H~ardous Waste Compliance Section certification from a. Professional Engineer registered in 
the State of South Carolina that enough soil is currently availab.le to use for final cover (38,720· 

. yd3 of soil for 12 acres with 2' thickness). The certificati?n shall have been completed within 
the last 60 days of ~ubmittaI to the Department The Department may, where cirCumstances 
warrant, require ~t any docmneIi~On deemed necessary to· make such certifica~on be 
submitted to the·Department for review. . . 

B. GENERAL pERMIT CONDmONS 

1. .: -If the landfill should. become inundated ~th wa~~ all. water sball be removed befo~ 
continuiD.g dispoSal of waste. . 

·2 .. The.permittee s~·.submit a detailed pl~ due no later~!JD. NavemiIPtell" 1l~1 2@@~·:descnDIDg 
step~ to ~e taken ~ ord~ to ~Y comply with all regulatory req~ents of.R.61-107.19 •. 
Upon the Department's appr.oval of ~d plan, the ~ehnittee will· have ~ (6) months to 
.implement the p~ and will have a deadline for full compliance with. lR.61-:-107.19 of 
Novelll!llbteIr Jl9l> 2@@9. . ... .. . 

3. The· pe:miitte¢. s~ sl,lbmit a reVis~ cost· estimate for closme and ·post-closwre to the 
. Depai1ID~t'~ ~olid arid Hazardous Wasfe Compliance Section for approval poor to. acceptance· , 
of waste. '!.'he .cpst: estimate shall be based upon- the closure and post-closu:re requirements 

. statedin·Regu1ati~n Ql~107.19, Part IV, SUbpart F aitdi1l- accordance with the guidelines for· 
preparin,g coSt estimates stated inR61~107.1~. Part ~ Subpart E. 

4 .. Financial assurance shall be provided for closure and post~losure care iIi the amount of the . 
most recent Deparbnent-approved c1osurelpost~closure costestim3te specified in Condition 
B.3. and shall also meet the requirements stat:ed in Regulat!~ 61~107.19, Part 1, Subpart E. 

c. ENV1RO~ALMONITORING PE~ CONDmONS . 

1. GROUNDWATER DETECTION ~<?NITO~G. ~YSTEM 

a) 

b) 

. -- ._ nn.., 

The Pemnttee shan maintain· 8 groundwater detection monitoring system· consistent 
with the. InQ,st recently approved Groundwater Sampling and Analysis Plan, as required 

.. ~y R.6~-:107.19 Part IV Subpart E. The groundwater detection monitoring system shall 
conSist of monitoring wells as designated in the :most recently approved Groundwater 
Sampling and Analys~ ·PIan and any other monitoring wellS. specified by the 

. Department· Modifications· to the .cmrent groundwater detection mopitorfug system 
shall. be in accorrumce with the. requirements ofR.61~107.19 Part IV Subpart E. 

The permittee shall perfonn all groundwater activities iO accordance with the most 
recently approved Groundwater -Sampling and Analysis Plan and in acCordance with the 
requirem~ts of R.61~107.19 Part IV Subpart E. ·along with any subsequent 
modifications deemed necessary by the Department to uphold. 
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c) 

e) 

··0 

The· Pennittee must evaluate analytical results in accordance with the most recently 
approved Sampling and Analysis Plan and· any subsequent modifications required by 
the Department. . . . 

. The Pennittee must determine during each sampling event the elevation of the . 
groundwater surface in each well relative to mean sea level (MSL) to the nearest 
himdredth of a foot All elevations should be d.etermined on the same day. The Pennittee 
sha1:l dt;:t~e the total depth of each well on an ·annual basis. . 

. . 
Groundwater samples shall be. analyzed by a laboratory certified by the State of South 
C~~ . 

2. ASSESSMENTOFGRO~WATERIMPAcr. 

If the permittee detennines that a groundwater protection stand3rd has potentially been exceeded 
for oDe or more· constituentS for routine moIiitoring at any monitoririgwell at. the relevant point of 
complian~, then the Pe~ttee shall perform any neceSsary gro:undwaterassessment ~ons in 
~ce:with the requirements ofR,61-107.19 Part N Subpart E.3. . .. 

3. REPORTING 

b)· 

c) 

Permit No. LF2~02 
July 18.2008 
Page4of4 

The pemlittee shall submit to the Department the .results of the ~undwater monitoring 
progiam as specified in the most recently· approved . Groundwater· Sampling and 
Analysis Plan, in accordance with the following sampling schedul~: . . 

Sampling Schedule 
March 
September 

ResuitsDue 
MaylS ... 
November 15 (Annual Report) 

The. Permittee shall submit an aminal report signed by a South Carolina certified· 
groundwater scientist summarizing the semi-annual detenninations of gioundwatedlow 
direction and rate. In additiori, the report shall also make a determination as to whether 
the monitoring well network continues to meet requirements ·of permit condition C.l.a. 

The established groundwater data collected by the implementation of the groundwater 
monitoring program as specified by this Permit shall be subnntted. to the SCDHEC 
Bureau of Land and Waste Management Division of Hydrogeology Solid Waste 
GroundWater Section; and the Solid Waste Consultant in Region lEQC (Greenwood). 
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C. Earl Hunter, Commissioner 

PTOl1Wtini IlndprotLCting tJu healthoft~~lu:and theenviTOflmmL 

, Notice of Appeal Procoom-e 

, The following procedures are in effect beginning July 1, 2006, pU!SUa:Pt to 2006 ,Act No. 38~: 

1. This decision of the S.C. Department of Health and Environmental Control (Department) becomes , ' 
the final agencY decision -IS days, after notice of the Dq>arbnent decision has been mailed to the 
applicant or respoildent, unless a ~ request for final review is fil~ with the Department by the, 

, applicant, permittee. licensee, or affected person. 
, ' , 

, ' ' 

2. An applicant, permittee, licensee, or affected person who ~shes to appeal this decision must file a 
written ~'for final review ,with the Clerk of the Board at the following addreSs or by facsimile ' 
at 80~-898-3393: 

Clerk of the'Board 
SCDHEC, 
2600 ~uJ1 Street ' 
~lumbia. SC 29201 

3. 'The xtquest foc final review should ,include the following: 

4. 

5. 

6. 

7. 

a. the growufs on which the Pep~t's decision is challenged, and the specific crumges 
sousht in the decision ' , 

b. a statement of any significant issues or factors the Board should consider in deciding how 
to handle'thematte{ , : 

c. a copy of the Department's decision or action under ~ew 

In order to be timelY, a request for final review must be received by the Clerk of the Board within 
'15 days after ilotice of the Department decision bas been mailed to the, applicant or respondent. If 
the 15th day occurs on a weekend or state holiday, the request is dUe to ~ received by the Clerk of 
the Board on the neXt working day. The request for final reView must be received by the Clerk of 

, the Board by 5:00 p.m on the date it is due. ' 
, , 

If a timely ~uest for final review is filed with the Clerk of the Board, the Clerk will provide 
additional infOI'Dllltion regarding procedures. ' 

The Bom:(t of Health and Environmental Control bas 60 days from the date of receipt of a request 
for final revieW to oonduCt a, final review conference. The conf~ may be conducted by the 

. Board, its'(iesignee, or a committee of three members of the.Board appointed ~ the chair. 

If a final review conference is not conducted within 60 days, the Department decision bec:oines the 
final agency decision, and a party IIllJ.Y request a coIitested case hearing before the Administrative 
Law Court within 30 da~ after the'deadline for the finaI.reviey.r, conference. 

,[Ille above inforinatiolIl is plrovidedl as a courtesy; pries aIne Jres]?onslbRe 1f@1r COJllllpllyfuIRg mtIin ailllI 
appJlJca1l»ne legal! requdYemelIllts., 

October 31, 2006 

- -. HT A n1;'p A J1 TMENT OF HEALTH AND ENVIRONMENTAL CONTROL 
. . ."c _____ _ 

405 
000406 



· . 

DATE: 

TO: 

FROM: 

C Ead Hunter,Commissioner 

Promotingnnd protecting the health of the public and the mvirOllmenf. 

Bureau of Land and Waste Management " 

MEMOIWIDUM RECEIVED 

July 18,2008 

Concerned Citizens 

Kent M." Coleman. P.G. Directo;-1~ L 
Division of Mining and Solid Waste Management 
Bureau of Land and Waste Management 

I\UG 042008 

SUBJECT: Class 2 Solid Waste LandirilllPermit 
Permit Issuance for Highway 92 C&D LandfIll or Reprocessing Cemten- " 
Permit No. LlF2-002 
Lamrens County 

After careful review of information submitted by:MRR Highway 92, "LLC (the Applicant), the 
South Carolina Department of Health and Environmental Control (the D~artment) has approved" 
the application for a riewClass 2" landfill (previously Construction, "Demolition and Land­
Clearing Debris (C&D) landfill). The landfill is located on Choice Road off Highway 92 in Gray 
Court, South" Carolina, Laurens County, SC. The approved Pennit and a Staff Decision 
Summary Report hl;lve been enclo~ed for your information. " The Summary Report addresses 
comments received during the public comment period for the proposed landfill.. 

This decision of the S.C. Department of Health and Environmental Control- (Department) 
becomes the final agency" decision 15 days after notice of the Department decision has been 
mailed to "the applicant or respondent, unless a written request for final review is filed with the 
Department by the applicant, permittee, licensee, or affected person. 1bis decision may be 
appealed by complying with the requirements descnbed in the attached Notice of Appeal 
Procedure, provided as a courtesy by the Department. 

If you have any questions regarding the solid waste permit, you may call Joan F. Litton at (803) 
896-4264. 

KMClTMFltme 
PETITIONER'S 

EX.~ 

Enclosures 

406 000407 



C. Earl HUDter. Commissioner 

Promatingcmd pmtecting the health ofthepublicand thunvironment 

CERTIFIED MAIL 

Mr. Ronald C. Gilkerson, P.G. 
MRR Highway 92, LLC 
11743 Trails End Lane 
Charlotte, NC 28078 

July 18, 2008 

JRE: ems 2 Solid Waste LandfiUlPermitJor 
Higlllway 92 C&D Landfill md Reprocessing Center 
lPemnit No. LF2-002 
lLocation: 34° 37' 20.91" N, 82° 5' 13.61". W 
lLaurens County 

Dear Mr. Gilkerson: 

Enclosed is a Class 2 Solid Waste Landfill Pennit for the Highway 92 Construction,Demo1ition 
and Land-Clearing Debris Landfill and Reprocessing Center in Laurens County. This permit is 
issued under Regulation 61-107.19 Solid Waste Management: Sol~d Waste· Landfills and 
Structural Fill. Also, enclosed is the approved landfill Engineermg Report and Engineering 
Drawings, to be kept at the facility at all times. 

The financial assurance for closure of this facility is established at three hundred thousand 
dollars ($300,000) at this time. A mechanism that is acceptable to the Department must be 
established in the amount previously specified prior to the facility accepting waste. Please 
contact Pete Stevens afmy staff at (803) 896-4149 for help in establishing a financial assurance 
mechanism that is acceptable to the Department. 

This decision of the S.C. Department of Health and Environmental Control (Department) 
becomes the final agency decision 15 days after notice of the Department decision has been 
mailed to the applicant or respondent, unless a written requeSt for final review is filed with the 
Department by the applicant, permittee, licensee, or affected person. This decision may be 
appealed by complying with the requirements described in the attached Notice of Appeal 
Procedure, provided as a courtesy by the Department. 

MRR Highway 92, LLC is responsible for complying with all of the conditions in the attached 
permit and should review each condition carefully. . 
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C. Earl Hunter. Commissioner 

Promoting and protecting the health of the public and the en "ironment 

Notice of Appeal Procedure 
/ 

The following,procedures are in effect beginning July 1,2006, pursuant to 2006 Act No. 387: 
. ' 

1. This decision of the S.c. Department of Health and Environmental Control (Department) becomes 
, the final agency decisiqn 15 days after D,otice of the Department decision has been mailed to the 
applicant or respondent, unless a written request for final review is filed with the Department by the 
applicant, permittee, licensee, or affected person. 

2. An applicant, permittee, licensee, or affected person who wishes to appeal this decision mus~ file a 
written request for fmal review with the Clerk of the Board at the following address or by facsimile 

, at 803-898-3393:, 

Clerk of the Board 
~dDHEC 
2600 Bull Street 
Columbia, SC 29201 

3. The request for final:revlew should mclude .the following: 
a. the groutids ·on which the Department's decision is challenged and the specific changes 

S01,lght in the decision . .~ 
b. a s~tement of any significant issues or factoz:g the Board should· consider in deciding ho~ 

to handle the matter ' 
c. a copy of the Department's decision'or action underreview 

4. In order to be timely, a request for final review must be received by the' Clerk of the Board within 
'15 days after notice of the Dep~ent decision has, been mailed to the applicant or respondent. If 
the 15th day occurS on a weekend or State holiday, the request is due to be received by the Clerk of 
the' Board on the next working day. The request for final review must be received by the Clerk of 
the Board by 5:00p.m on the date it is due. 

5. If a timely requeSt for final review is .filed with the Clerk of the 'Board, the Clerk will provide 
additional information regarding procedures. . 

6. The Board of Health and Environmental Control has 60 days from the date of receipt of a request 
for final review to conduct a final review conference. The conference may be conducted by the 
Board, its designee, or a committee ofthree mel,11bers of the Board appointed by the chair. 

7. Ifa fmal review conference is not conducted within 60 days, the Department decision becomes the 
final agency decision, and a party may request a contested case hearing before the Administrative 
Law Court within 30 days after the deadline for the final review conference. 

The above information is provided as a' courtesy; parties are responsible for complying with all 
applicable legal requirements., . 

October 31,2006 
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Permit Issued Date: 

C. Earl Hunter. Commissioner 

Pr07lW ting andprotecti71g the health of the public and the enviro1lment 

OFFICE OF ENVIRONMENTAL QUALITY CONTROL 
BUREAU OF LAND AND WASTE MANAGEMENT 

CLAss 2 LANDFILL' 
PERMIT No. ,LF2-002 

July 18, 2008 , Permit Effective Date: August 4; 2008 

Permission is hereby granted to: 

Name of Facility: Highway 92 Construction, Demolition and Land Clearing Debris Landfill 
arid ReProcessing Center 

Permittee: MRR Highway 92. LLC 
Address: 11743 Trails End Lane 

Charlotte. NC 28078 ' 
Supervisor: Mr. Ronald C. Gilkerson 
Phone: (704) 947-6652 

for the operation of a Class 2 landfill located at 322 Choice Road off SC Highway 92 two (2) miles 
east of Gray Court. South Carolina. 

, ' 

This pennit is issued pursuant to Sections 44-96-10 et seq. (Supp. 2007) and 25A S.C. Code Regs. 61-
107.19. The authority granted JIereunder is subject to the r:equirements of the aforementioned laws and 
regulations and the attached conditions. ' 

'L~I:/1U ~ 
Kent M. Coleman, P.G., Director 

Division of Mining and Solid Waste ¥anagement 
Bureau of Land & Waste Management 
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7. On or before July 1 of each year, the Pennittee shall submit to the Department's Solid and 
Hazardous Waste Compliance Section certification from a Professional Engineer registered in 
the State of South Carolina that enough soil is currently available to use for final. cover (38,720 
yd3 of soil for 12 acres with 2' thicImess). The certification shall have been completed within 
the l!lSt 60 days of submittal to the Department. The DeparJ:ment may, where circumstances 
warrant, require that any documentation deemed necess'ary to make such certification be 
submitted to the Departmentforreview. . 

B. GENERAL PERMIT CONDITIONS 

1. If the landfill. should beCome inundated with water, all water shall be removed before 
continuing. disposal of waste. 

2. The Permittee shall·submit a detailed plan, due no later than NovembeIr 19, 2008, describing 
steps to be taken in order to fully comply with all regulatory requirements of R.61-107.19. 
Upon the Department's approval of said plan, the Permittee will have six (6) months to 
implement the plan and will have a' deadline for full complianc~ with R.61-107.19 of 
Nov.~mbeJr 19, 2009. 

3. The Pennittee. shall submit a revised cost estimate for clo~ and post-closure to the 
Department's Solid and Hazardous .Waste Compliance Section for approval prior to acceptance 
of waste. The cost estimate shill be b!lSed upon the closure and post-closure requirements 
stated in Regulation 61-107.19, Part IV, Subpart F and in accordance with the guidelines for 
preparing cost estimates stated inR.61-107.19, Part 1, Subpart E. . 

4. Financial assurance shaIl be provided for closUre and post-closure care in the. amount of the 
most recent Department-approved c1osure/p~st-closuie cost estimate specified in Condition 

. B.3. and shall also meet the requirements stated in Regulation 61-107.19, Part I, Subp~ E. 

C. ENVIRONMENTAL MONITORlNG PERMIT CONDITIONS 

1. GROUNDWATER DETECTION MONITORING SYSTEM 

a) 

b) 

The Permittee shall maintain a groundwater detection monitoring system consistent 
with the most recently approved Groundwater Sampling. and Analysis Plan, as required 
by R 61-1 07.19 Part IV Subpart E. The groundwater detection monitoring system shall 
consist of monitoring wells as designated in the most recently approved Groundwater 
Sampling and Analysis Plan and any other monitoring wells specified by the 
Department Modifications to the current groundwater detection monitoring system 
shall be in accordance with the requirements ofR.61-107.19 Part N Subpart E. 

The Pennittee shall perfonn all groundwater activities in. accordance ~th the most 
recently approved Groundwater Sampling and Analysis Plan and in accordance with the 
requirements of R.61-107.19 Part IV Subpart E, along with any subsequent 
modifications deemed necessary by the Department to uphold. 
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· .. 

, , 

STAFF DECISION SUMMARY REPORT 

July 18, 2008 
Approval of Class 2 Solid Waste Landfill (previously C&D) Application' 

Issuance of Permit for the 
lI3!ighway 92 C&D lLandfill anti! Reprocessing Center 

, This summary report addresses the South Carolina Department of Health and Environmental 
Control's (the Department's) decision to issue a Class 2 Landfill pennit for the proposed 
Highway 92 C&D Landfill owned and operated by MRR Southern, LLC (Applicant). The site is 
located on ,Choice Road off Highway 92, near Gray Court, Laurens County, South Carolina 
This summary report provides responses to comments received at the public hearing and 
throughout the public comment period.' 

SOLID WASTE MANAGEMENT 

The principal law governing solid waste management in'this state is the South Carolina: Solid 
Waste Policy and Management Act 'of 1991 (Act) [44-96-10). One of the main purposes of the 
Act is to ensure those 'activities associated with solid waste management are executed in a 
manner adequate to protect hum~ health, safety and welfare oillie environment. " 

The passage of the Act acknowledged a. growing statewide concern about the generation, 
management~ and· disposal of solid waste, DHEC was given the responsibility to develop 

, regulations establishing roinimum standards for solid waste management facilities. Regulation 
61-107.11, Solid Waste Management: Construction, Demolition arid ,Land-Clearing -Debris 
Landfills becam,e effective on April 24, 1998, and was the applicable, regulation when the 
Department on June 27, 2006 received the pennit application. Regulation 61-107.11 was 
replaced by Regulation 61-107.19, Solid Waste Management: Solid Waste Landfills & Structural 
Fill, on May 23, 2008. This regulation outlines the requirements for permitting the design, 
construction, operation, maintenance, and closure oflandfills. Please see the following web page 
http://www,scdhec.gov/environmentllwmlhtml/solidwaste new regulation.htm for a more 
complete description and for a copy of the, new regulation. 

In reaching its decision on the permit application, the Solid Waste Permitting Section reviewed 
all information submitted in the application, supplemental fuformation submitted, and public 
comments. The Department has reviewed the application with respect to the requirements of the 
Act and Regulation 61-107.19.' The applicant has met the applicable requirements and a permit 
is being issued. " ' 
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., . . 

. TRAFFIC CONCERNS 

The current solid waste law and regulations do nof grant the Department the authority to regulate 
traffic on public roads. Jurisdictional authority over the setting and enforcement of. weight 
limits, speed limits, traffic patterns, encroachments, etc. is the responsibility of other state and 
local entities. . 

ACCESS TO ALL-WEATHER ROADS 

Regulation 61-107.19- Part IV, Section C.20. States thatC&D landfills are to be located adjacent 
to or have direct access to roads of al}.:weather construction' and capable of withstanding 
anticipated load limits. The Highway 92·. C&D Landfill is located off Choice Road. The 
Department considers this sufficient to satisfy the requir~ent of Section C.20 .. 

GROUNDWATER QUALI1Y 

Class 2 Landfills are required to meet all the design ~d operational requirements set forth in . 
Regulation 61-107.19 - Part N. The landfill regulations were promulgated as a means of 
providing environmentally sound disposal options for those inert construction wastes and· .. 
demolition' wastes listed in Appendix IofR.61-107.19. As such, ~ese landfills are required to 
monitor groundwater, and are required to design the landfill to achieve a required two (2) feet 
separation from the seasonal high groundwater table (Regulation 61-107.19 - Part IV.P.I). The' 

. pennit has groundwater monitoring and reporting requirements. 'Five (5) groundwater-
monitoring wells are proposed with one (1) upgradient and four (4) down gradient locations.' 
The monitoring wells will be monitored semiannually for the constituents in Appendix ill of the 
Regulation R.61-107.19 with the results reported to the Department. . 

GROUNDWATER DEPTH 

The elevations of the seasonal high ground water table were taken from the BP Barber &. 
Associates, 2006 Piezometer Installation Report, June 2006 and "Construction, Demolition, & 
Land-Clearing Debris Landfill Engineering Report - June 2006 (Revised October 2007); 
Engineering Drawings (File No. 33, 623-B79, dated July 2007); see also C23 & C24 (cross­
sections). Based on this information the distance from the base of the proposed landfill is greater 
than 5 feet from.the groundwater surface as required by R.61-107.19 Part IV.D.l. 

NOISE 

The Department has no regulatory authority regarding noise produced by nonnal landfill 
operations. Local zoniIig and land-use planning may be used to address such concerns. The 
Highway 92 C&D Landfill and Reprocessing Center operating hours are between 7 :00 AM and 
6::00 PM Monday through Friday and· 7:00AM and 12:00 PM Saturday. The facility will be 
closed on the following holidays: New Years, Memoria! Day, Independence Day, Labor Day, 
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FLOODING CONCERNS. 

Class 2 landfills are not allowed to restrict the flow of the lOa-year flood. The lOa-year 
floodplain is 'determined using maps developed by the Federal Emergency Management Agency 
(FEMA). The Flood Insurance Rate Map for Laurens County, December. 15, 1990, Map Item ID 
4501220075B is the currerit map f~r this area. The landfill base grade elevations range from 672' 
feet Mean Sea Lev~l (MSL) to 758 feet MSL. The Department has determined that the 100-year 
flood will not be restricted. 

WETLANDS 

Regulation 61-107.19, Part IV B.l "c. requires a Class 2 landfill to be in compliance with 
applicable requirements concerning wetlands imposed by the U.S. Army Corps of Engineers, the 
U.S. Environmental Protection Agency and the.Department. The applicant conducted a wetland 
delineation and the U.S. Army Corps of Engineers verifie!i that the landfill footprint does not 
Unpact jurisdictiollal wetlands. ~ 

DEBRlS AND LITIER 

Comments were received expressing concerns over debris and litter on site and on Choice Road 
and Highway 92. TruckS approaching the landfill site must have loads covered, or' be in 
violation of state litter laws. The Applicant will use a water truck to control blowing dust from 
the working face of the landfill. The practice of using a water truck in addition to establishing 
vegetation on non-operational slopes will reduce the potential for wind-blown dust and litter .. 
On-sit~ debris and litter control has been addressed by the Applicant to the satisfaction of the 
Departnlent in the permit application. 

ZONING LAND USE PLANNING 

Laurens County does not have zoning or land-use plans enacted in the County. 

DEED RESTRICTIONS AND EASEMENTS 

The Department was provided with a copy of easement information related to the construction of 
Lake Martin. The original easement was between Kimberly Clark· Corporation and the 
Beaverdam-Warrior Creeks Watershed Conservation District of Laurens County, South Carolina. 
The Department has detennined .that the easement for construction of Lake Martin does not 
restrict the construction of the landfill. 
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Construction and demolition (C&O) debris is defined 
in the S.c. Solid Waste Policy and Management Act 
of 1991, Section 44-96-40, as "discarded solid waste 
resulting from construction, remodeling, repair and 
demolition of structures, road building and land 
clearing:" The debris includes, but is not limited to, 
"bricks, concrete and other masonry materials, ·soil, 
rock, lumber, road spoils, paving materials, and tree 
and brush stumps, but does not include soiid waste 
from agricultural or silvicultural operations." 

As mentioned previously, C&D debris is not included 
in the state's definition of municipal solid waste 
(MSW) nor the measured MSW recycling rate. The 
impact of C&D debris, however, is substantial due to 
its weight as' well as i~s volume. 

. ' , 

C&O debris is a significant part of the total solid 
waste (TSW) generated in South Carolina. In fact, the 
"3,645,414 tons'of C&O debris generated in fiscal year 
(FY) 2007 (July 1, 2006 to June 30, 2007) represented 
more than 21 percent of the TSW stream, In addition, 
the amount of C&O debris in the state has increased 
nearly 70 percent since FY03. This increase is roughly 
tWice the 33 percent increase in the amount of TSW 
generated over the same time .. 

In FY07, 34 percent of the C&D debris generated in " 
South Carolina was recycled. About 61 percent was 
disposed of in the 150 permitted C&D debris and 
land-clearing debris (LCD) landfills in South Carolina, 
while about 5 percent was incinerated or disposed of 
in a MSW landfill. 

While C&D generation has increased, so has interest 
in C&D debris recycling - both across the country 
as well as in South Carolina. local governments 
are promoting C&D debris recycling through two 
approaches - ordinances and voluntary programs. 

In order to decrease the amount of C&O debris 
being disposed of. generators are encouraged to 
reduce waste and recycle. This results in savings from 
avoided disposal fees while potentially generating 
revenue from the sale of recyclables. For example, 

homebuilders and contractors can reduce C&D debris 
by carefully estimating the amount of materials 
needed for a particular project. Materials that. are not 
needed can be reused on another project or made 
available to others for reuse. 

In all likelihood, interest in C&D debris reduction and 
recycling will only continue to grow as green building 
principles and interest in Leadership in Energy and 

· Environmental Design (LEE D) certification become 
more commonplace. Green building - the practice of 

, improving the efficiency of buildings through energy, 
· water and material conservation while reducing 
impacts on human health and the environment 
- incorporates C&D debris recycling as well as the 
use of recycled-content building products. LEED is a 
nationally recognized rating system that evaluates 
the design, construction and operation of green 
buildings. " ' 

According to the S.c.' Recycling Markets Directory, 
about two dozen companies are a part of the C&O 
debris recycling industry in South Carolina. Those that 

· recycle bricks and concrete are plentiful while those 
that recycle carpet and gypsum wallboard are more 
limited. C&D debris that is recycled results in valuable 
products. For example, some C&O debris processors 

, crush concrete, cement blocks and bricks into 
· aggregate that can be sold and used asa substitute 

for stone. Tree stumps and other wood waste can be .. 
ground and sold as boiler fuel or used to produce 
mulch or compost. 

South Carolina Solid Waste Management Annual Report I.!.IlFIllil~L V!E£1ll ~@@'il 69 . PETITIONER'S 
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~[b~~~gD5a~~1fQ@[N!J~IFOR C&D DEBRIS/LCD LANDfiLLS 

There are four types of C&D Debris and LCD landfills: 
Part I Short-term landfills; Part II lCD and Yard Trash 
landfills; Part III C&D Landfills that serve utilities and 
manufacturers; and Part IV Long-term landfills .. 

Except for Part II landfills, C&D landfills accept 
various types of construction and demolition waste 
that has not come in contact with hazardous 
constituents such as lead-based paint, friable 
asbestos, petroleum products, polychlorinated 
biphenyls (PCBs), solvents and preservatives. 

o PART I SHORT-TERM LCD LANDFIllS - These 
landfills have a proposed life of 12 months or 
less, occupy one acre in size Of less and can only 
accept land-clearing debris. hardened concrete, 
hardened/cured asphalt. bricks and block. 

o . PART II LCD AND YARD TRASH LANDFIUSL 
These landfills ar~ used solely for the disposal of 
trees, stumps, wood chips. and yard tra.sh that 

is generated by land-dearing activities, storm 
events and natural disasters (e.g., hurricanes and 
tornadoes). . 

o PAAT III INDUSTRIAL C&D lANDFIUS - These 
. are private landfills with controlled access that 

serve permanently located utility facilities and 
manufacturing finns. They may use certain 
solid waste that is generated on-site for 
structural fill. 

o 'PART IV LONG-TERM C&D LANDALLS - These 
landfills may operate more than a year. are 
normally. larger than one acre and may accept a 
variety of materials inctuding all materials that 
can be accepted in Pait I. II and III landfills. 

Overall, there were '50 C&D debris/lCD landfills in 
the state in FY07.See the charts and tables on the 
following pages for details on C&D debris as well as 
LCD management in FY07. . . 
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COUNlY LANDFILL 

*Not specified in permit 

TOTAL 

PERMITIED 
ANNUAl- RATE 
OF DISPOSAL 

IN TONS 

4,464,333 
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FY07 DISPOSAL 
IN TONS 

2,054,694 

ESTIMATED 
REMAINING 

UFEOF 
FACILITY 
IN YEARS 

·18.0 
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PAIIT IV LONG-TERM C&D 
LANDFillS· 

PART UlANO·CLEARING 
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secl1oN7 

. . CONSTRUCTION Ie 
DEMOLITION DEBRIS 

Construction and demolition (C&D) debris,is defined 
in the S.C SoiidWaste Policy and Management Act 
of 1991, Section 44-96-40, as "discarded solid waste 
resulting from construction, remodeling, repair and 
demolition 'of structures, road building and land ' 
deadng.~The debris includes, but is not limited to, 
"bricks, concrete and other masonry materials, soil, 
rock,iumb~r, road spoils,' paving materials, and tree 
and brush stumps, but does not include solid waste 
from agricultural or silvicultural operations." 

As mentioned i~ Section 2, C&D debris iS,not induded 
in the state's definition of municipal solid waste 
(MSW) no(the measured MSW recytlingrate. nie 
impact of C&Ddebris, however, is substantial due to 
its weight as vveilas i~volume. ' , " 

C&D debris'is a significantpart of the total solid 
waste(TSW} generated in South Carolina. In fact, the 
2,915,637 tons of C&D debris generated in fiscal year 
(FY)2008 (July 1, 2007 to June 30,2008) represented 
about 23 percent of the TSWstream. 

InFY08, 30 percent of the C&D debris generated 
in SouthCiuolina was recycled. About 64 percent 
was disposed of in permitted Class 1 and 2 landfills 
in South Carolina, while about 6 percent was 
incinerated or disposed of in a Class 3 landfill. 

While c:&D generation has increased, so has interest 
in C&D debris recycling - both across the country 

as well as in South Carolina. local governments 
are promoting C&D debris recycling through two 
'approaches - ordinances and voluntary programs. 

In order to decrease the amount of C&D debris 
being disposed of, generators are encouraged to 
reduce waste and recycle. This results in savings from 
avoided disposal fees while potentially generating 
revenue from the sale of recyclables. For example, 
homebuilders and contractors can reduce C&D debris 
by carefully estimating the amount of materials 
need~ for a partiCular project. Materials that are not 
needed can be reused on another project or made ~ 
available to others for reuse. 

In 'all likelihood, intere,st in C&D debris reduction and 
re<yding willorily continue to grow as green building 
principles and interest in leadership in Energy and . 
Environmental Design (lEED) certification become 
more commonplace. Green building - the practice of 
improving the efficiency of buildings through energy, 
water and material conservation while reducing 
impacts on human health and the environment­
incorporates C&D debris recycling as well as the use 
of recycled-content building products. lEED is a 
nationally recognized rating system that evaluates 
the design, construction and operation of green 
buildings. 

According to the S.c. Department of Commerce's 
Recycling Business Directory. about two dozen 

.Quriri,giP.i'(),~;:the::~.~~:pepa~rne.ritof . .!:i~alth';an~.E~~irorim.entaf:CoMrol's,Qit,i.c~:::, ' 

~:~~ft~~f:::~;0~¥;~~~s.i~~):~~~~~~~:~m~~~.~;~~~~·~~;1~X;~W~~~~2~~\~~~::>:." 
,(Direct()r'y){,:rh~;on:';lin,e:Pit~tcir:y_{iNvVW.sqjr~enb~irdiijgdir:¢C:t0h'.org)prOVides:·,.· 

iflforr.ry,~~i~!,!!·.¢>i'I::.C.~~]:d~.bris~r~SI'"tK,r~cl~~~~9,?t~n,t'ti,uild,iryg ,p'~o~u~#:~s~.w.~I,I::~::-, 
·9re,en:~b)jir!;lin,g ;te{hri~qti,es/J!'i~"Directory'...;,whkh '!s:fUnde.d,'primai'ily:by th~Offft~;,:,,' 
.wlth'C'I,dditib,Ii;j(si.\PPQrt f(o·m,tfi~S~c. Energy O-ffi<;e and~the ~.c. Departm,eiit'of:' " 
Commerce -:allows·users to;'easily'access,irfformatioo or;.green.,buildi/Jg prod.ucts,,· 
;and~erViCes:offe~ed_'bymo,r~ than, 200 cor:npanies. ' - , 
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companies are a part of the C&D debris recycling 
industry in South Carolina. Those that recyCle bricks 
and concrete are plentiful while those that recycle 
carpet and gypsum wallboard are more .limited. 

C&D debris that is recycled resultS in valuable 
products. For example, some processors crush 
concrete, cement blocks al'ld bricl.<s into aggregate 
that can be sold and.usedasa substitute for storie~ 
Tree stumps and other wood waste can be ground 
and sold as boiler fuel or used to produce mulch or 
compost. . 

72 South Carolina Solid Waste Management Annual Report Iil lFO!l>«:£lb lrUm ~I!llOO 

423 000424 



·9! . 
~ 1.50 t-+----+----~-...,.-~--r".~. 
51.2~ . --....".--------+-1 

~. ff. 1.·~. 5 1.00' f--t------...-::,.r /':....--.-:.---t-------t--.;;;::,...........:.~........,:__I__i 

~·(}1S O.~2 Z .~n 
~.~. O~~O 

0.50 1=--...... .,.... -...--.. .......... - ........ .0-+> ......... --"'"'-----'+-----------..---.4-----.......... --'------+-'-'1 

0.25 

35 

30 w 
l? 

25 ~ 
Z 
w 20 v 
a: 
w 

15 a. 

10 

5 

40 

35 

~ 30 
~ 
z 25 
tI 
ffi 20 a. 

15 

10 

FY04 

" 2 .2 . 

-, 

FY04 

FY04 

FYOS FY06 FY07 

.£~.I . . 

------:--
~ .~ .. 

2 .4 2 .2 

F=Y05. FY06 FY07 

FY05. FY06 FY07 

South Carolina Solid Waste Management Annual Report'~ lFIl$~ WlEBlm ~M!B! 

FY08 

.-'=! .-

FY08 

FY08 

.' 

73 

424 000425 

.' 
'. 



COUNlY LANDFIU 

"Not reported by the facility "'Not specified in permit 
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COUNTY LANDFill 

PERMITTED 
ANNUAL RATE 
OF DISPOSAL 

IN TONS 

FY08 DISPOSAL 
IN TONS 

ESTIMATED 
REMAJNING 

UFEOF 
FACIUlY 
IN YEARS 

"'Not reported by the facility "'''Not specified in permit 

C&DlF Construction and De.molition Debris landfill 
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NOTE: This data is solely for use in calculating annual C&D tonnage limits as related to R.61-107.17, Demonstration of Need. Any other use 
of this data may lead to an Inaccurate conclusion. Due to pending DON regulations, this table may be amended and is subject to change. 
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I 
I 

i 
I I 

I 

MONTH I YEAR 20061 
TONS' 

Jan 2,41"3.46 
Feb 2,285.85 
Mar 2,982.10 
Apr 3,074.82 
May 4,244.25 
June 5,888.01 
July 5,608.80 
Au-.9. 7,148.74 
Sept 4,414.24 
Oct 10,790.64 
Nov' 4,569.87 
nee 3,767.31 
Total I 57,188.09 

. , .. ' 

.' ' 

, 1,,1,'( 

CURRY'S LAKE LANDFILL 
TnTAt T(,)N~ RECEIVED 

JAN 06--MAR 09 

I ! 
I 

I ! 
I I 

I 

. 

YEAR 2007 YEAR ... 2008 YEAR 2009 
TONS TONS TONS 

3,643.23 4,957.32 3;847.78 
3,839.36 5,582.17 3,962.97 
5,561.53 6,103.69 4,582.38 
5,,814.53 3,962.97 
6,148.91 4,852.67 
5,979.63. 5,134.88 
6,270 .. 34 ~Q,5a728 L...-
6,993.93 A;a3'2.28 - . 
5,695.70 .4,829.44 
6,234.41 4,936.13 
5.431.22 3,965.89 
.3,964.24 3,787.09 

65,517.03 58,531.81 12,393.13 

430 

I 
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. TOTAL 

TONS 

193,690.06 
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April2009 Host Fe Tonnage 

i 
I 
I. 

I 

Tonnage Customer 
4.33 Allied Seivicas 
9.16 Fennell 
8.76 Garrett &. Garrett 

794.90 J & B Transfer 
60.31 JVS Roofing. 

Strange Bros. Grading 
337.93 Wasteco 
453.61 Waste Industries. 

Waste Management 
27.13 Medinfls Hauling 
10.44 Barbray Grading 

David Snipes Construction 
602.65 Powells Trash Service C&P 

Powells Trash SeNios ASB 
Powells Trash Service Senif 
D, H. Griffin 
Fountain Inn Ware house 
Keiletts Builders 
Gilstrap Roofing 
Roger Hendricks 

1,632.07 S H Carter C&D 
S H Carter ASS 
S H Carter Beniflcial 
OutBound 

0.91 Den-Mar 

9.79 

11.87 

13.94 

74.57 

R&.M Steel ServIces 
Roger Kuykendall 

Waste Corp Of America 

T M Management 
Hlglllancter Roofing 
MP Hunter 

P .. & P Enterprises 

Gwinn Siding 
laurens water & sewer Comm 
MartIn Brothers Construction 

A 0 A Enterprises 
H & HGradlng 

Grier Rooflrig 

431 

AOC# 
6 

10 
11 
14 
.15 
16 
20 
24 
25 
26 
28 
31 
32 
33 
34 
35 
43 
45 
45 
45 
Sl 
SB 
66 
70 
SO· 

. 87 
87 
87 
92 

91 
98 

104 
105 
106 
107 
109 
110 
112 
114 
115 
116 
117 
118 
120 
122 
123 
124 
125 
126 
127 
128 

129 
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~7-10-2009 15:04 

April 2009 

919864 

Host Fee ronuJage COll1tonu~d 
iionnage Cust@mer 

Tota' 
Beniflc\al fill . 
Out Bound Metal 
Out Bound MSW 

. ClL WI 8enif!clal1H1 

148.06 Martin Waste Management 
Laurens Dept. Public WorM 

73.50 City of Cllmon 
Southeastern Construction 

76.85 City of laurens 
2.01 Be reg. nouslng authority 

Cannon Roofing 
llOyd Roofing 

76.90 SC Dept TransportatIon 
~.74 Kertler Constr.uctlon 

Cash Customer 
E luke Greene Co. 
PAR Grading 
laur. Bldg. Codes Dept. 

78.60 Cash CusromQ( C&D 
Cash Customer ASB 

661.97 Cash Customer Road Bas,e 

5.094.40 . 
58t97 Road Base 

Out Bound Tires I ,...-. __ ~-. 
Total Tons 4.512.43 I 
Host Fee Rata 0.75 
Total Host Fee 3.384.32 

.1 

432 

PFlGE3 

Ace # 

130 

131 
132 
133 
134 
135 
136 
137 
138 
139 
t40 
141 
142 
143 
144 
1~ 

146 
147 

31280 . 
31280 
31280 
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;, June 2009 

., 
"F 

., 

.. .. 

, 
" 

, 
I 

.' ! 
I 
I , 
I . 
I 
I 
I 

I 
I 
I 
I 

. i 
I 
I 
i 

I 

Tonnage Cus~om.ell' 
1.37 Allred Services 

54.61 Fennell 
9.12 Garrett & Garrett 

1.006.65 J & B Transfer 
96.71 JVS Roofing 

Strange Bros. Grading 
97.94 Wasteco 

408.49 Waste I.ndustries 
Waste Managemeot 

48.01' Medlnas Hauling 
Barbrey GradIng 

David Snipes ConstructiOn 
472.46 Powens Trash Service' C&D 

Powells Trash Service ASa 
Powells Trash Service . Benlf 
O. H. Griffin 
Fountain Inn Ware house 
KeRens Builders 

. Gilstrap Ro01Ing 
Roger Hendricks 

2,168.84 S H Carter C&O 
. S H Carter ASe 
S H Carter Benff/clal 
OutBound 

1.03 Den-Mar 
R&M Steel Services 
Roger Kuykendall 

5.99 Waste Corp of America 

6.21 T M Management 
16.0a Highlander Roofing 

M P Hunter 

12.32 P & P EnterprIses 

0.90 GwInn SidIng 
laurens water & sewer Comm 

1.02 MartIn Brothers Construction 

110.48 A 0 A Enterprises 
H &HGradmg 

. Grier Roo.ling 
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Ace # 
. 6 

10 
11 
14 
15 
16 
20 
24 
25 
26 
28 
31 
92 
33 
34 . 
35 
43 
45 
45 
45 
51 
56 
66 
70 
BD 
87 
87 
87 
92 

97 
98 

104 
105 
106 
107 
109 
110 
112 
114 
115 
116 
117 
116 
120 
122 
123 
124 
125 
126 
127 
12S 
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'foisl 
Beniflcfal fill . 
Out Bound Metal 
Out Bound MSW 
Out Bound Tires 
Total Tons 
Host Fee Rata 
Total Host Fee· 

I ,. 

I 
I 
i 
~ 
i 

.j 

j 
; 

ell WI Benificlal fill 

96.93 Martin Waste Management 
laurens Dept. Public Work~ 

94.63 City of CJiri~on 
Southeastern Construct/on 

42.80 City of Laurens 
1.05 S C reg. housing authority 

Cannon Roofing 
lloyd Rooting 

302.11 SO Dept Transportation . 
7.79 Kerber Construction 

Cash Customer 
E luke Greene Co. 
P.A.R Grading 
Laur.· Bldg. Codes Dept. 

139.82 Cash CUstomer CaD 
Caih Customer ASS 
Cash Customer MISC. 

204.39 Ace Envlroinental C & D 
6.397.55 

312.11 

6,086.441 
0.76 

3,814.08 

436 

PAGE3 

Ace # 

130 

131 

132 
133 
134· 
135 
13() 
137 
136 
139 
140. 
141 
142 
143 
144 
145 
146 
147 

31280 
31280 
31280 

124616 
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Demonstration of Need (DON) Map for Class 2 Landfiils 
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THE STATE OF SOUTH CAROLINA 
In The Court of Appeals 

APPEAL FROM THE ADMINISTRATIVE LAWCOURT 

Ralph King Anderson, III, Administrative Law Judge 

Case No. 08-ALJ-07-0425-CC 

Engaging and Guarding Laurens County's Environment ("EAGLE") ......... Respondent, 

v. 

South Carolina Department of Health and Environmental Control and 
MRR Highway 92, LLC ............................................ Defendants, 

of whom MRR Highway 92, LLC is ........................... Appellant. 

RECORD ON APPEAL 
VOLUME II OF II 

W. Thomas Lavender, Jr., Esquire 
Joan W. Hartley, Esquire 
Nexsen Pruet, LLC 
1230 Main St., Ste. 700 (29201) 
Post Office Drawer 2426 
Columbia, South Carolina 29202 
(803) 771-8900 

Attorneys for Appellant MRR Highway 92, 
LLC 

James S. Chandler, Jr., Esquire 
Amy E. Annstrong, Esquire 
South Carolina Environmental Law 

Project 
P.O. Box 1380 
Pawleys Island, SC 29585 

Attorneys for Respondent Engaging and 
Guarding Laurens County's Environment 
(HEAGLE") 
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STATE OF soum CAROLiNA 
ADMINISTRATiVE LAW COURT 

Engaging and Guarding Laurens County's 
Environment (''EAGLE''), 

Docket No. 08-ALJ-07-0425-CC 

Petitioner, 

vs. 

South Carolina Department of Health and 
Environmental Control and.MRR Highway 92, 
LLC, 

RESPONDENT MlRR 
mGHW AY 92, lLlLC'S MOTION lFOR 
PARTIAL SUMMARY .f[JlDGMJENT 

Respondents. 

Pursuant to Rules 19 and 68 of the Rules of Procedure for the Administrative Law Court 

and Rule 56 of the South Carolina Rules of Civil Procedure, Respondent MRR Highway 92, 

LLC ("MRR"), hereby moves the Court for an Order granting partial summary judgment in its 

favor with respect to all issues related to the issuance of the permit for a Class Two Landfill to be 

located 322 Choice Road, Gray Court in Laurens County (''Proposed Landfill") .. The grounds for 

this motion are that MRR is entitled to judgment as a matter of law because: 

(a) The Department properly approved a demonstration of need for the 

Proposed Landfill as the Department's decision is based on the criteria set 

forth in the applicable regulation, S.C. CODE ANN. REGS. § 61-107.17 

("DON Regulation")~ 

(b) The Department did not err in approving a demonstration of need for 

capacity exceeding the amount of waste generated in Laurens County 

because the calculation of maximum annual disposal rate for a facility 

'FILED 
MAR- 1 7 2009· 

SC ALilt/lii\!. LAW COURT 
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pursuant to the DON Regulation allows for permitted capacity in excess of 

the needs of the host county; 

( c) The Proposed Landfill satisfies the buffer requirements in S. C. ConE ANN. 

REGs. § 61..,107.19 ("Landfill Regulation"); 

(d) The Department complied with the Landfill Regulation with respect to 

siting of the Proposed . Landfill relative to Lake Martin because the 

Proposed Landfill satisfied the buffer requirements in S.C. CODE ANN. 

REGs. § 61-107.19 Part IV.B.1.t; 

(e) The Department did not violate the Landfill Regulation in issuing a permit 

for the Proposed Landfill on property which contains jurisdictional 

wetlands because the construction and operation of the Proposed Landfill 

will not disturb jurisdictional wetlands and thus complies with the U. S. 

Army Corps of Engineers and the U. S. Environmental Protection Agency 

requirements concerning wetlands as required by S.C. CODE ANN. REGs. § 

61-107.19, Part IV.B.1.e; 

(f) The Department did not violate the Landfill Regulation in issuing a pennit 

for the Proposed Landfill in an area where residents alleged rely primarily 

upon well water as there are no drinking water wells with 100 feet from 

the boundary of the fill area of the Proposed Landfill in accordance with 

S.C. CODE ANN. REas. § 61-107.11 PartIV.C.1.g; 

(g) The Department did not violate the Landfill Regulation in issuing a permit 

for the Proposed Landfill without a traffic study because S.C. CODE ANN. 

2 

000442 



REGs. § 61-107.19 Part IV.C.20 does not require the applicant to submit a 

traffic study for the Department's consideration; 

(h) Petitioner's claim that an alleged history of permit violations and closures 

by the owners of .MRR precludes issuance of the permit for Proposed 

Landfill is without a statutory or regulatory basis; 

(i) The Department properly made its detennination of consistency pursuant 

to Section 44-96-290(F) of the South Carolina Solid Waste Policy and 

Management Act of 1991, S.C. CODE ANN. §§ 44-96-10 et seq. ("Solid 

Waste Act"), based on the 1997 Laurens County Solid Waste Management 

Plan as this plan was the· current local solid waste management plan on file 

with the Department at the time of the permitting decision; and 

(j) Petitioner's claim that a former Department official allegedly worked as a 

consultant for MR.R precludes issuance of the permit for the Proposed 

Landfill is without a statutory or regulatory basis. 

For the foregoing reasons, MRR hereby requests that the Court issue an order granting 

judgment. as ~ IJJatter of law in favor of MRR on all issues related to the permitting of the 

Proposed Landfill. 

This motion is based on the pleadings, the accompanying affidavits, the attached exhibits, 

the applicable law, and the memorandwn of law filed contemporaneously herewith. 

3 
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March 17, 2009 
Columbia, South Carolina 

W. Thorn Lavender, Jr. CBarNo.3143) 
Joan W. ley (SC Bar No. 72735) 
J."':n:~a'l PRUET, LLC 
1441 Main Street. Suite 1500 (29201) 
Post Office Drawer 2426 
Columbia. SC 29202 
803.771.8900 

Leon C. Harmon (SC Bar No. 2705) 
NEXSEN PRUET. LLC 
201 W. McBee Avenue, Suite 400 (29601) 
Post Office Drawer 10648 
Greenville, SC 29603-0648 
864.370.2211 

Attorneys for Respondent 
:MRR Highway 92, LLC 
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STATE OF 80mB CAROLINA 
ADMINISTRATIVE lLA W COURT 

Engaging and Guarding Laurens County's 
Envirorunent ("EAGLE"), Docket No. 08-ALC-07-0380-CC 

Petitioner, 

VS. 

South Carolina Department of Health and 
Environmental Control and MRR Highway 92, 
LLC, 

Respondents. 

IExmBITS TO MOTION FOR 
lP' AR1'IAL SUMMARY JUDGMENT 
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STATE OF SOUTH CAROLINA 
ADMINISTRATIVE LAW COURT 

ENGAGING AND GUARDING 
LAURENS COUNTY'S 
ENVIRONMENT ( 11 EAGLE") , 
A NON-PROFIT MEMBERSHIP 
ORGANIZATION, 

) DOCKET NO. 08-ALC-07-042S-CC 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

) 
) 
) 
) 
) 

30(b) (6) DEPOSITION 

PETITIONER, OF 

VS. 

MRR HIGHWAY 92, LLC, 

SOUTH CAROLINA 
DEPARTMENT OF HEALTH 

AND ENVIRONMENTAL CONTROL 
AND SOUTH CAROLINA 
DEPARTMENT OF HEALTH AND 
ENVIRONMENTAL CONTROL, 

BY 

KENT COLEMAN, P. G. 
RESPONDENTS. 

------------------------) 

30(b) (6) Deposition of South Carolina Department of 

Health and Environmental Control by Kent Coleman, P.G., 

taken pursuant to the Federal Rules of Civil Procedure, 

commencing at the hour of 10:04 a.m., Thursday, February 

12th, 2009, at South Carolina-Department of Health and 

Environmental Control, 2600 Bull Street, Conference Room 

2256, Columbia, South Carolina. 

COpy 

Reported by 

Sandra M. Snead 

SCOTT RBPORTJ:NG SERVJ:CE 
P.O. Box 290482, Co1umbia, SC 29229 0 (803) 736-2408 
www.scottreporting.comObscott@scottreportinq.com 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 Q 

12 

13 

14 A 

15 Q 

16 

17 

18 A 

19 Q 

20 A 

21 Q 

22 

23 

24 A 

25 

regulation, 61-107.19, has language related to 

that, the handling of those things, and that 

21 

language is To paraphrase it, basically it says 

that if the Department has made those 

determinations prior to the effective date of the 

regulation, then they remain applicable, those 

decisions that we had made, but they are subject to 

the continued review of the permit application and 

the technical requirements, as well as subject to 

appeal. 

Okay. The new regulation made at least some 

changes in the -- sort of terminology, how you 

refer to these types of landfills, --

Mm-hrnm. Right. 

-- and, I mean, what we had been calling a C&D 

landt'ill, there's a new name for that now, isn't 

there? 

Yes. 

And what is that new name? 

It would be a Class Two landfill. 

Okay. Are there differences between what was 

called a C&D landfill and a Class Two landfill, or 

is it just nomenclature? 

There are some differences in terms of the 

regulatory requirements that are in place for the 

SCOTT RSPORTrNG SERVICE 
P.O. Box 290482, Columbia, SC 29229 ~ (803) 736-2408 
www.sco~treportin9·eom~bseo~t@seottreportinq.com 
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start asking him questions? 

Ms. Williams: Is that Exhibit Five, or 

is that still --

The Deponent: Yeah, it's call~d Five 

here. 

Mr. Chandler:. Yeah. 

Ms. Williams: Oh. Okay. 

Mr. Chandler: Yeah. 

The document I've handed you as Exhibit Five, do 

you know what it is? 

It's titled Demonstration of Need Approval for the 

Proposed Laurens Reclamation & Recycling Center 

Long-Term Construction, Demolition and Land-

Clearing Debris Landfill. 

And is that a letter fro Joan Litton to Ron 

Gilkerson? 

Yes, it is. 

Okay. And attached to that are a couple of sheets 

of paper. The second page. just seems to be a 

return receipt on the mail? 

Mm-hmm. 

The third page seems to be a little listing of what 

went into the makeup of the 154,OOO-ton limit 

that's set forth in that letter. Do agree with 

that? 

SCOTT REI?ORl'ING SERVICE 
P.O. Box 290482, Co1umb~a, Be 29229 ~ (803) 736-2408 
www.scottreporting.com~bscott@scottxeporting.com 
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Yes. 

Okay. And it lists the same three counties that 

you just called out, Greenville, Laurens and 

Spartanburg; is that correct? 

Yes. 

Okay. Now, do you know how much solid waste, or 

42 

C&D waste, is generated per year in Laurens County? 

I could look at our most recent annual report to 

determine the most recent information that we have. 

On this particular sheet, there's another listed, 

that you've given me in Exhibit Five. 

Okay. is your most recent report the one for 

fiscal year 2007? 

Yes. 

Okay. I just happen to have a copy of that with 

me. 

How about that. 

Mr. Chandler: I don't want to mark this 

as an exhibit. It's just information that we 

can all get. 

And I think if you'll turn to page 74 -- and also 

75 seems to be pertinent to the amount of waste 

generated in Laurens County and what might be taken 

into account in a needs determination. 

Okay. 

seon REl'ORTmG SERVICE 
P.o. Box 290482, Co1umbia, se 29229 ¢ (803) 736-2408 
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8,631 tons. 

Okay. Now, does this report on page 73 also tell 

you what are the current -- or what was current, as 

of the date of that repor,t, C&D landfills operating 

in Laurens County? 

I'm sorry. Ask that again. 

On page 73 of the report, 

Okay, 73. All right. 

-- does that give you a list of C&D landfills that 

were operating in Laurens County as of the time ·of 

that report? 

'Yes. 

Okay. And can you tell me what those facilities 

were or are? 

City of Clinton, C&D and LCD landfill. Curry Lake, 

C&D landfill. Laurens County, C&D landfilL 

Okay. And what is the permitted capacity of the, 

City of Clinton landfill? 

1,375 tons. 

Okay. And how much was actually disposed of in 

that landfill in the fiscal year 2007? 

It looks like 200 tons. 

Okay. And it's got a 20-year remaining life, it 

24 . was estimated at that time? 

25 A That's -- Yeah, according to this table. 

SCOTT REPORTING SERVICE 
P.O. Box 290492, Co~umbia, se 29229 Q (803) 136-2409 
www.scottrepo~ting.com Q bscott@scottreportinq.ccm 
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101 R£SEARC~ OR'IVE: (29203-9389) 

1".0. BOX III~,;:!: ;;.::-;;" ." ... .:. 

C"Ot"Ulo4alA: SOUTH CAItOLINA ~920Z'"I~ 
TELEPHONE: 803 25~ FA~I~ILE 803771-6676 

Ms. Joan Litton 

February 21, 2~ 

M~.&er, Solid W?Ste Facility ~gineenng Section 
$C Department o~Hea1th & Environmental Co~tr~I 
2600·BullStreet· . 
C~IUmbia, SCi9201 

RE: DemonstratiQn of Need Request 
taurens Reclamation & Recycii,ng 
Cen~ (Projeet.#OS749L) . 

. .... -... _--_.- -...,.----_._----_._. - .. ----.-.- ,.-._." . . ...Launms.C<DlIl1Jl- .. _.~. __ ..:..:.... ... ,. 
" 

Dear Ms. Litton, 

. On '. behalf of MRR -Southern O:nnpany, lic,' I bereby req~eSt,p1lt'SUaD.t to 
Dem~:mstration of Need. R6J-I07.17. Department approval to develop a piivatePartN 
coristruction, demolition:· and land clearing debris Jandfin at the referenced locatioiI on 
Choice Road in norQlem Latn"CllS County along 1-385 between·.Hwy 101 and Hwy 92. 
Site name and location are:' .. 

'LAURENS RECI.AMATION & RECYCLING CENTlm 
LATITUDE: 34-DEGREES 37 MINUTES 20.91 SECONDS 
LONGITUDE: - &2 DEGREES 05 MiNUTEs 13.61 SECONDS" 

. The maxirn~m annual tonnage limit allowed under the regulation based on the 
latest published disposal data is requ~ . 

Please contact me if you ~ve questions. 

Sincerely yours, 

B_P;~t;;~ 
~«dy .. 
Rudy M. Cmtis . 
Senior SQlid Waste Coordirultor 

i EXHIBIT 
~ Pttf'C-

cc: . Ronald Gi1kerson, PG. MRR Southeni Company L.L.C., 
i 1925 Sam Roper Dr., Suite C Office 2, Charlotte NC 28269 
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Pf'Of1Mling I1{tIl ~ j/Ji::/)iQItIJ of Iht 1ft6N tIIIIl tilt nrJJirDmrte,it 
. ~~3;~·.·' . 

.CERTJFmD MAIL 
7001'2510 0008 6.1S8:4~79 

Mr. Ronald C. GillrersOn, P.G. . . . 
MMR Sotithem.c.ompany, LtC . .,: 

. J 1925 sam R.Oper I>riVe! Suite C, Oifti;e 2 : 
OJarlo~ N~~82~ . ..: .. , , . 

. . 
RE.: 

'., . 

. ; 

r;;) 
.~ 

f·" .,: •••• :. •• .,........ • ••••• ' .. • 

Also, please be 8Wale ~t;~s ~~.:lJ)Iay~/tamin~t~ :!,lY·,~ .. D.ep;mmi:at~'any'~:ofthe foBowiDg occurs: 
(A) one hundred twenty {J29) days eJapse fioIn the date of~ipt of this letter of approval without docmueDtli:d . 
evid~ of diligc;nt p~·.ofthe appropriatc;.$Ol.id WlISte p~t~:iDg ~ to the'D~ or·(B) once a 
pamii applicana1.~,~~'~V~~ tbc ~t. thatpemrit app~ti~ is ~~ ~e or is demed by. 
the ~·s rrolid:·~ .. ,'~~. ~ifo,(C) the DCJ?~ .rc~l'eS officia) ~ ~ D~catiOD drat ~ 
.site ofthe.proposed fBcilitY.d.~ 00.t. meet,proper ~ for ~ int~ed activity or (D) the Department detcmiiues 
that the proposed fiwil.itY ~ ~ consistcut With the host coqnty or region solid waste management plan. . . . . 

HYoubave any qw;stions~.pJc:¥e contact 101m McCain ofmr.stlffat(803) 896-4067 .. 

Sino:R1y, 

·Oa~,/;~ 
loan 'Q~iJ, Manager. 
Solid waste Per:u:Dttin8 Section 
Divisian'ofMiJrlng and Solid Waste: Management . 
·Bureau ofLandJ.nd Waste Management' .... 

JFLIJMMIjmm 

, cc: EmestB. Segars- Laurens County Administrator 

SOUTH CA ROLINA DEPAR T'MENT OF HEAL TH·A ND ~NVl RONMENTAL CONT'ROL 
-2600 BuD Stt=t • Columbia, SC .2~Ol • .Phone: (80.3) 89~3432 • ~ 
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, . • 
Demonstrati.on of Need Worksheet 

Site Name: Laurens Reclamation and Recycling Center 
Permit#: Proposed 

FaCIlity T y.pe: Long-Tenn. Commerclal.C&O LF 
Proposed Disposal Amount. tonsJyr Max. Available 

cOunties InCludedwfi 10 mi. mdi~ 
Disposal Amount. tonslyr IFY 2(04) 

. C&D-IV 

Greenville 87,167 
laurens 8,434 

Spartanburg 58803 

Total. .' 154,394 

.. - .. -.-... _ ... ' ---_ .. _._---- .... __ .. -. -. '-.-_ .... -.. ' .. _-_-.:.. .. --. ----'--
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.. 

.... . .: .:. :RlE~. 23. 2006 . 
. ~ - .. ' ~'" :,. .. 

Eo Po J$·~~~~~; .. ~:~~SOCI&~.~9 ;~9< :'.' :::' .... : .. ; :;~~~~~~=~~M~m 
ENG IN E"E R 5 ",,: .. p ~ ~:~'H.~,~.5:.- '.~U ~.~.~:.Y, .. 9·~.~ .. ,:>:· . . .: ...... .' ... ~,:.:>;:::. i)·:·;.:~ ~~; 
101 RESEARC~ DRIVE (C!9Z03-9389) . 

P.O. 80X JlI~.:;:;: :I:~.'" ... · . '.-:" 
COLUMe'A:SoUTH CAROLINA ~9202.1116 

'TELEPHONE 803 21S~ F'~II'IIL~ 803 77106676 

Ms. Joan Litton . 
Manager, Solid W~ Facility EnginCerlng Section 
SC Department o~Health & EnvirOmilental Co~trol 
2600 Hull Sm:et . 
COl~bja, SC 29201 . 

.. ' RE: 

February 21, 20~ 

. . 

DemonstratiQn of Need Request' 
Liu:rens Reclamation & Recjc~ 
Cen~ (Project!/05749L) ... ' 

.... _. -_. ---:---._-:._---:"--_ .. -. --."-'- .......... --~_Co...un:t;)t_ .... _ .. ____ .~ .. . 

DearMs.Li~ 

On behalf of MRR. SouthemCoIhpany. llc. II hereby req¥eSt, p~ m 
Dempnstration ofN~ R6,l-I07.17 .. Department approval to develop a private·Pam JIV 
construction. demolition' and land .clearing debris landfill at the referenced locatioo. 0Jll. 
Choice Road in· northern .Laurens County along I-~85 betw.e~ Hwy 101 and Hwy 92-
Site name arid location are: . 

, . 
'LA URENS RECLAMATION & RECYC'.LING CEN'1l'1E1lt 
LaTITUDE: 34 DEGREES 37 MINUTES 20.91 SECONDS 
LONGITUDE: - 82 DEGREEs 05 MINUTES 13.6'1 SECONDS .. 

. The maximum ·annual tonnage limit allowed under the regulation based on ~e 
latest published disposal data is requested. . 

Please contact me if you ~ve questions. 

Sincerely yours, 

~&#~ 
Ru~yMCmtis 

Senior SQ1id Waste Coordirultor 

cc: Ronald Gilkerson, PG, MRR Southern Company L.LC .• 
i 1925 Sam Roper Dr., Suite C Office 2. Charlotte NC 28269 . 
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STATE OF SOUTH CAROLINA 
ADMINlISTRATIVE LAW COURY 

Engaging and Guarding Laurens County's 
Environment ("EAGLE"), 

Petitioner, 

vs. 

South Carolina Department of Health and 
Environmental Control and MRR Highway 92, 
LLC, 

Respondents. 

Docket No. 08-ALC-07-0380-CC 

RESPONDENT MRR HlfGJH[W AY 92, 
lLLC'S MOTION TO MAKE MOlRlE 

DEFINITE AND CERTMN 

PERSONALLY APPEARED BEFORE Joan W. Hartley, who, after being duly sworn, 

deposes and says that: 

1. I am an associate in the finn ofNexsen Pruet, lie, 1230 Main Street, Suite 700, 

Columbia, South Carolina 29201. I am an attorney of record in the above-captioned case, and I 

submit this affidavit in support of MRR Highway 92, LLC's Motion for Partial Summary 

Judgment in this action. 

2. Attached hereto are true and correct copies of the following documents which 

were produced by Respondent South Carolina Department of Health and Environmental Control 

during the course of discovery in this matter: 

Exhibit 1: February 21, 2006 letter from RudyM. Curtis to Jana White; 

Exhibit 2: March 14, 2006 letter from lana M. White to Ronald Gilkerson; 

Exhibit 3: June 27, 2006 letter from Rudy M. Curtis to Joan Litton; 

Exhibit 4: April 23, 2007 letter from Amy Capellino to Britt Felder; 

Exhibit 5: July 18, 2008 Memorandwn from Kent M. Coleman to Concerned Citizens; 

Exhibit 6: July 18, 2006 Memorandum from Scott Holland to Jana White; 

458 000460 



Exhibit 7: July 26, 2006 letter from Arthur D. Braswell to Ronald Gilkerson; 

Exhibit 8: February 20, 2007 letter from Scott Holland to Jana M. White; 

Exhibit 9: April 4. 2007 letter from Jana M. White to Ronald Gilkerson; 

Exhibit 10: February 14, 2008 letter from JoanF. Litton to Ronald C. Gilkerson; 

Exhibit 11: March 13. 2008 Agenda for Public Hearing and Fact Sheet. 

FURTHER AFFIANT SA YETR NOT. 

Joan W. Hartley 
SWORN and subscribed to before me 
this __ day of ,2009. 

__________ (L.s.) 

Notary Public for South Carolina 
My Commission Expires:, _____ _ 

2 
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•• 
ENG I N E: E: R 5 - P LAN N E: R S - 5 U R'V E Y 0 R S 

101 RESE:A.RCH ORIVE 129203-9389} 

P. O. BOX III G 

[fiB :2 22006,,; 

. OFFICE OF SOLID W 
REDUCTION & RE ASTE. 

COLUMBIA. SOUTH CAROLINA Z9aOZ-1II6 

TELEPHONE 803 Z54-4400 FACSIMILE 803771-6676 

Ms. Jana White 
Manager, Solid Waste Planning & Grants Section 
SC Department of Health & Environmental Control 
2600 Bull Street 
Columbia, SC 29201 

BLWM. CYClW(,,:-

February 21, 2006 

RE: Consistency Determination Request 
Laurens Reclamation & Recycling 
Center (Project fIOS749L) 
Laurens COWlty 

Dear Ms. White, 

On behalf of MRR Southern Company. LLC, I hereby request that the Department 
determine if the development of a new Part IV construction, demolition and land clearing debris 
landfill at the referenced site is consistent with the Laurens County Solid Waste Management 
Plan on record with the Department The proposed landfill is to be located on Choice Road in 
northern Laurens County along 1-385 between Hwy 101 and Hwy 92. It will operate as a CaD 
recycling facility, a C&D landfill and likely will include a wood chipping operation to manage 
land clearing debris. Site name and other details are as follows: 

.LAURENS RECILAMATION & UCYClLlliG ClEN1I'.ER 
lLATITIJDE: 34 DEGREES 37 MINUTES 20.91 SECONDS 
LONGITUDE: - 82 DEGREES OS MINUTES 13.61 SECONDS 

Please contact me if you have questions. 

Sincerely YOlln, 

B.P. Barber & Associates, Inc. 

~~/~~ 
Rudy M. Curtis 
Senior Solid Waste Coordinator 

cc: Ronald C. Gilkerson, PG, MRR Southern Company L.LC.. 
11925 Sam Roper Dr., Suite C Office 2, Chari one NC 28269 

461 

DHEC - 1610 

000463 



Exhibit 2 

': 

462 000464 



S*$ JhiSe 

C Earl Huntrr. Commissioner , 

Pf'()moliJfl, anti jJTDkrting the bea1th if /hI public aM tlu environf11mL 

March 14,2006 

CERTIFIED MAIL 
700125100008 614537 
Mr. Ronald Gilkerson, PG, MRR 
Southern Company 
11925 Sam Roper Drive, Suite C, Office 2 
Charlotte,North Carolina 28269 

RE: Preliminary Consistency DeterminatioJl • Consistenll 
Site: Proposed Laurens RecycUng and RlI:damllltnclm CelDtell" 

,Part IV C&DILCD LandfiU 
Location: Choice Road in northern Lawens County, 

along 1-385 between Hwy 101 andHwy 92 
Coordinates: '34 degrees 37 minutes 20.91 seconds Latitude 

-82 degrees 05 minutes 13.61 seconds Longitude 
DON: Approved 313n006 for 154,000 TonsIYear 
County: Laurens ~ty 

plan Reviewed: 1997 Laurens County Solid Waste Management Plan 

Dear Mr. Gilke~n: 

The Department has detennined that the proposed Part IV C&DJLCD Landfill is consistent Wath the 1991. 
Laurens County Solid Waste Management Plan. 1his detennination is based on the fullowing information as 
stated in the notification, of consistency f"mdings letter to Laurens County On March 1,2006: 

The proposed Laurens County Recycling aud ReciamatiOIll Cellltter J?Slil1 W C&ID>lLClD> uDulllliill ~ 
£oDsistent witll tbe 1997 Laurens County Solid Waste Man2glemenn~ J?bm. 100 Department's 
decision is based 00 language in Section A3.a (page 5), which states. "no more than three privately 
owned and operated long term construction, demolition and lend-clearing debris landfills will be 
aJl<~wed to operate in Laurens County at any giVeD time." To date. there are three Part XV'C&DILCD 
landfills in Laurens County. Two of these are publicly own~d and one is privately o~ed. 

The Department will continue to move forward based on the preliminary determination. You may proceed with 
the submittal of the permit application- jf the permitting process has not been initiated. A final consistency 
detennioation will be made when the permit is ready for issuance. 

DHEC- 0109 

SOUTH CAROLINA DEPARTMENT OF HEALTH AND ENVIRONMENTAL CONTROL 
2600 Bull Sttcet • Columbia, SC 29201 • Phone: (803) 898-3432 • WViw.scdhec.net 
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_ AWP 

.. ~ .. 

March 14,2006 
Preliminary Cons.istency DetemlinatioD - Consistent 
Proposed La\lrens Recycling and Reclamation Center Part IV C&DlLCD Landfill 
Page 2 of2 

If ynll.~uire further assistance, please fee) free to contact me [(803) 896-4221, whitejm@dhec.sc.govl or 
ooilt.!itt Ms~ C~leSteDuckett,.[(&03) 896-4226, ducketcw@dhec.sc.gov) regarding this matter. 

'. {.,.i..~ ,.~ .! _I • ..... k ...... ." 

With kind~ regards, 
~: .. ' . .;...-:'/ L- . 

. ;/ij.4f'~ -r..:-. ,. . . . . :.. . 
laniM:'White~ S~l~~~~ . 
Solid Wastt:pja'nriing, Gr3ii~ and Trust Fund Administration . 
Division of Mining and Solid Waste Management 
Jlureau of Land and Waste Management 

JMW/cwd 

cc: Mr. Ernest B. Segars, Administrator, LaurelJSCounty, PO Bo!, 445, Laurens, SC 29360 
Ms. Joan Litton, Manager, Solid waste Facility Engineering SectioD 
~. Van Keisler, P.G., Manager, Soiid waste Hydrogeology Section 
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B. P. BARBER & ASSOCIATES, INC. 
ENGINEERS - Pl.ANNERS - SURVEYORS 

101 RESEARCH DRIVE IZ9Z03-93B9) 

P.O. SOX illS 

COLUMBIA. SOUTH CAROLINA Z9Z0Z·1118 

TELEPHONE e03 ZS_400 F"ACSIMIL-E 603771·6676 

Ms. Joan Litton 
Solid Waste Permitting Section Manager 
Division of Mining and Solid Waste Management 
Bureau of Land and Waste Management " 
South Carolina Department of 
Health and Environmental Control 
2600 BWl Street 
Columbia. SC 29201 

June 27, 2006 

JUN 27 2006 

DMSION OF MINING & 
saUD W/>.STE MANAGEMENT 

" BLWM 

RE: MRR Southern, L.L.C. 
Proposed Highway 92 C&D Landfill and 
Reprocessing Center 
Project Number 05749L 

Dear Joan: 

We are submitting four (4) copies 1his C&D Landfill Permit Application Package for the 
proposed HighwaY. 92 C&D Landfill and. Reprocessing Center on behalf ofMRR Southern, 
L.L.C. The proposed facility will be" "located on a 130-acre± parcel of land located at the 
intersection of Interstate 385 and Highway 92 near Gray Court, South Carolina as shown in the 
enclosed application package. A 71-acre disposal cell footprint has been selected within this 
area for use as a C&D landfill .. In addition to the disposal area, MRR Southern is reserving space 
for a Rec1amationlReprocessing and Wood Chipping Area, (approximately ten (10) acres) and a 
possible future Convenience Center (approximat~ly two (2) acres) on the above referenced 130-
acre± acre parcel. 

Note that this facility bas been through multiple name changes during the planning, 
design, and development of the permit application package. Thus the site is referred to by the 
following names on enclosed documentation submitted in support of this application: 

• Laurens County C&D Landfill 
• Laurens Reclamation and Recycling Center 
• Highway 92 C&D Reclamation and Recycling Center 
• Highway 92 C&D Landfill and Reprocessing Center 

DHEC-0149 
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· . 
Ms. Joan Litton, 
June 27. 2006 
page2of2 

All of these names refer to the site now known as the Highway 92 C&D Landfill and 
Reprocessing Center. . 

We look forward to working with you during the review of this application. ff you need 
further information or have any questio~ please do not hesitate to call me at (803) 254-4400. 

Very truly yours, 

B.P. BARBER & ASSOCIATES. INC. 

;f~/I~. 
Rudy M. Curtis 
Senior Solid Waste Coordinator 

Enclosures 

co: Ms. Jana White, SCDBEC 
Mr. Ronald C. Gilkerson, ~ Southern, L.L.C .• wi enclosure 

DHEC-0150 
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Regulatory Division 

The Brigman Company, Inc. 
Attn.: Mr. Britt Feldner 
P.O. Box 1532 

DEPARTMENT OF THE ARMY 
CHARLESTON DISTRICT, CORPS OF ENGINEERS 

. 09A Hagood Avenut 
CHARLESTON, SOUTH CAROUNA Z940U10t 

April 23, 2007 

Conway, South Caronna 29528 . 

Dear Mr. Feldner: 

Re: SAC 2006-1205-5JC 
Laurens County 

This is in~pDnse to your letter of May 10,2006, requesting a wetland determination, on 
behalf of MRR Southem,lLC, for a 126.24 acre tract located north of the intersection of Inter.>tate 
3~ and South Carolina Highway 92, laurens County, South Carolina. The project area is . 
depicted on tf:le drawing you submitted which was prepared by The Brigman Company, Inc., dated 
March 14, 2006, and entitled "Preliminary Wetland Determination Laurens C & 0 landfill". 

This drawing depicts approximate bou~aries of wetlandS or ottier waters of the United 
States as established by your office. You have requested that this office verify.the accuraCy of this. 
mapping as a representation of wetlands or other waters of the United States within the regulatory 
authority or this office. The property in question contains 8.3 acres of jurisdictional freshwater . 
wetlands or other waters qf the United States subject to the jurisdiction of this office. 

Furthermore, in the wake of the recent Supreme Court combined decisions issued June 19, 
2006 in Rapanos v, United States and Caraben v. the U.S. Army Corps of-Engineers, the U.S. 
Army ~otps of Engineers and the Environmental Protection Agency are examining the scope,· 
methodology. and documentation of jurisdictional determinations (JOs) pursuant to the Clean 
Water Act (CWA). In oroer to allow the Corps and EPA to prepare and issue substantive guidance, 
the Charleston Distri~ is, in accordance with'guidance from our Headquarters and to the extent 
circumstances allow, delaying maJ<inglinal CWA jurisdictional determinatrons for are~s beyond the 
limits of tra~itional navigable waters (Section 10 waters) until new guidance is issued. 

With regard to your request,this office has reviewed the information you have provided 
regarding CWA jurisdiction over the property describe~ above. Based upon the regulations and' 
guidance available to this agency prior to the decisions in United States v. Rapanos and United 
States v. Carabell, it appears that the proposed jurisdictional boundaries you have provided to this 
office are a reasonable approximation of the location and boundaries of the v;etlands or other . 
waters of the United Stales found on this site. HoweVer, until final gllldance is issued, the Corps 
wiD not be able to make a fJnaI determination of the limits of CWA jurisdiction on the referenced 
property. This letter should be used (or general planning purposes only and any expenditures 
based on this letter are at the recipient's own risk. In addition, once final guidance has been , 

I. 

i 
, ! 
• 
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received, this office Will r&-evaluate this'request for compliance With that 'guidance and at the 
recipient's reques~ will provide a leiter verifying our final determination. 

This jurisdictional determimition is NOT an appealable action under the Corps of Engineers 
administrative appeal procedures defined at 33 CFR 331: Placement of dredged material within 
waters of the United States, including jurisdictional wetlands. without a Department of the Army 
perniit is a violation of Section 301 of the'Clean Water Act (33 USC 1311). 

If a permit application is forthcOming as a resu~ of this delineation, a copy of this letter 
should be submitted as part of the application. Otherwise; a delay could occur in confirming that a 
deline;Jtion was performed for the pennit project area. 

In future c~rrespondence conceming this matter, please refer to SAC 2006-1205-5JC. 
You may still need state or local assen~. Poorto performing any work, you should contact the 
South Carolina,DepaJ1!nent of Health and Environmental Centr?,. Bureau of Water. 

If you have any questions concerning this matter, please contact me at 803-253-3992. 

Enclosure: . 
BaSis for Jurisdiction 

2 

Sincerely, 

Amy CappeUino 
Project Manager 

'. 

I 
I 

, ! 
I 
j 
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DATE: 

. TO: 

FROM:. 

SUBJECT: 

C. Earl Hunter.Commission ... 

Promtiting and protecting thdealth of the puhlicand che mviranrnmt 

July 18, 2008 

Bureau of Land and Waste Management 

MEMORANDUM 

Concerned Citizens 

Kent M: Coleman, P.G. Director~~ L 
Division of Mining and Solid Waste Management 
Bureau of Land and Waste Management 

Class 2 Solid Waste Landfill Permit 
Permit Issuance for Highway 92 C&D Landfill 011" JRepJl"ocessfumg (:ellll_ 

Permit No. LF2-002 
·Laurens County 

After careful review of information submitted by MRR Highway 92, LLC (the Applicant). the 
South Carolina Department of Health and Environmental Control (the Department) bas ~oved 
the application for a new Class 2 landfill (previously Construction, Demolition· and Land­
Clearing Debris (C&D) landfiU). The landfill is located on Choice Road off Highway 92 in Gray 
Court, South Carolina, Laurens County, SC. The approved perinit and a Staff Decision 
Summary Report have been enclosed for your information. The Summary Report addresses 
comments received during the public comment period for the proposed landfill. 

This decision of the S.C. Department of Health and Environmental Control (Departlnent) 
becomes the final agency decision 15 days after notice of the Department decision has been 
mailed to the applicant or respondent, unless a written request for :final review is filed with the 
Department by the applicant, permittee, license«, or affected person. This decision may be 
appealed by complying with the requirements descnbed in the attached Notice of Appeal 
Procedure, provided ~ a courtesy by the Department 

If you have any questions regarding the solid waste permit, you may call Joan F. Litton at (S03) 
896-4264. 

KMCffMEltme 

Enclosures 

DHEC -1136 
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C.Ear! Hunter, Conunissloner 

PromDti7!lf and f>rol«ling the heal,h of wpubli& and the environment. . 

Notice of Appeal Procedure 

The following procedures ate in effect begimring July I, 2006, pursuant to 2006 Act No. 387: 

1. This decision of the S.C. Department oflIealth and Environmental Control (Department) becomes 
the final agency decision 15 days after notice of the Department decision bas been IIlaJled to the 
applicant or respondent, unless a written request for final review is filed with the Department by the 
applicant, pennittee, licensee, or affected per~n. 

2. An applicant, permittee, licensee, or affected person who wishes to appea11bis decision nrust file a 
written request for final review with the Clerk of the Board at the following address or by facsimile 
at 803-898-3393: . 

Clerk of the Board 
SCDHEC 
2600 Bull Street 
Columbia. SC 29201 

3. The request for final·review should include the following: 
a; the grounds.on Which the:Department's decision is challenged and the specific changes 

sought in the decision 
b. a statement of any significant issues or factors the Board should consider in deciding how 

to handle the matter 
c. a copy of the Department's decision or action under review 

4. In order to be timely, a request for final review must be received by the Clerk of the Board within 
15 days alter notice of the Department decision has been mailed to the applicant or ~ondent.· If 
the 15th day occurs on a weekend or State holiday, the request is due to be received by the Clerk. of 
the Board on the next working day. The request for final review must be received by the Clerk of 
the Board by 5:00 p.m on the date it is due. 

5. ff a timely request for final review is filed' with the Clerk of the BoaId, the Clerk will provide 
additional information regarding procedures. 

6. The Board of Health and EnvirOnmental Control bas 60 days from the date of ~pt of a request 
for final review to conduct a final review conference. The conference may be conducted by the 
Board, its designee, or a committee oftbree members of the Board appointed by the chair. 

7. ff a final review conference is not conducted within 60 days, the Department decision becomes the 
final agency decision, and a party may request a contested case hearing before the Administrative 
Law Cowt within 30 days after the deadline for the final review conference. 

The above information is plrOvided as a courtesy; parties are responsible for compKylng witJn aD 
applicable legal requirements. 

October 31, 2006 
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STAFF DECISION SUMMARy REPORT 

July 18, 2008 
Approval of Class 2 Solid Waste Landfill (previously C&l!J) AppBica¢IioIID. 

Issuance of Permit for the . 
Highway 92 C&D Landfill and Reprocessing C~Blter 

This summary report addresses the South Carolina Department of Health and Environmental. 
Control's (the Department's) decision to issue a .Class 2 Landfill permit for the proposed 
Highway 92 C&D Landfill owned and operated by MRR Southern, LLC (Applicant). The site is 
located on Choice Road off Highway 92. near Gray Court, Laurens County, South Carolina. 
This summary report provides responses to comments received at the public hearing and 
throughout the public comment period. ' 

SOLID WASTE MANAG~NT 

The principal law governing solid waste~agement in this state is the South Carolina Solid 
Waste Policy and Management Act of 1991 (Act) [44-96-10]. One of the main purposes of the 
Act is to enSure those activities associated with solid waste management are executed in a 
manner adequate to protect human hcitlth, safety andwelfare of the environment. ' 

The passage of the Act acknowledged a growing statewide concern about ·the generation, 
management, and dispo~ of solid waste. DHEe was given the responsibility to develop 
regulations establishing minimum standards for solid waste management facilities. Regulation 
6i-l07.Il, Solid Waste Management: Construction, Demolition and Land-Clearing Debris 
Landfills became effective on April 24" 1998, and, was the applicable regulation when the 
Department on June 27, 2006 reCeived the permit application. Regulation 61-lO7.11 was 
replaCed by Regulation 61-107.19, Solid Waste Management: Solid 'Waste Landfills & Structural 
Fill, on May 23, 2008. This regulation outliD.es the requirements for permitting the design. 
construction, operation, maintenance, and closure oflandfills. Please see the following web page 
http://www.scdhec.gov!environmentllwmlhtmVsolidwaste new regulation.htm for, a more 
complete description and for a copy of the ne~ regulation. 

, -
In reaching its decision on the permit application, the Solid Waste Permitting Section reviewed 
all information submitted in the application,' supplemental information submitted, and public 
comments. The Department has reviewed the application with respect to the requirements of the 
Act and Regulation 61-107.19. The applicant has met the applicable requirements and a permit 
is being issued. 

1 
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PUBLIC PARTICIPATION AND NOTICE 

The following is a summary of public involvement that occurred during the Department's 
consid~tion of this application: 

o On April 11, 2007, the original application package was advertised to the public in The 
Laurens Cou1!iY Advertiser newspaper of Laurens County. 

C! On M{lY 29, iOO7, an informational m~eting was held for concerned' citizens in the 
audi~UIil of the Gray Court - Owings Middle School, Gray CoUrt, se. 

Q on August 10,2007, a meeting was held with EAGLE representatives in Columbia, SC 
at the SC DH;EC EQC Offices. , 

o On lanuarylS, 2008, a meeting was heI~ with EAGLE representatives in Columbia. SC at 
the SC DHEC EQC Offices. 

o On February 14, 2008;,ttcitice of a public heari.ilg was advertised to the public in The 
Greenville News. 

IIj On February 20~ 2008, notice )~f a public hearing was advertised to the public in The 
Laurens County Advertiser. . ' 

Q On March 13~ 2008, a public hearing was held to receive comments on the proposed 
HigJtway 92 ·C&D Landfill in the auditoIlUIQ. of the Gray CoUrt - Owings Middle School, 
Gray Court, SC. .• 

o The final pennit decision was mailed to concerned cifueDs and was advertised to' the ' 
publicm The Laurens CowUy Advertiser newspaper of Laurens County. 

NEED FOR LANDFILL 

The Department addresses the need for landfills in South Carolina under Regulation 61-107.17, 
Demonstration of Need (DON). The DON regulation allows for up to two (2) long-term, 

, comiIierciaJ C&D landfills within a ten (10) mile radius of any given location within South 
Carolina. At the time of the February 21, 2006 DON request, there was only one Iong-t~ 
commercial C&D landfill located within the ten-mile radius of the PIQpOsed site, (Curry Lake 
C&D Landfill). Therefore, per Regulation 61-107.17, the pennit applicant was able 'to 
demonstrate need for a new C&D landfill at the proposed landfill site. 

SOLID WASTE MANAGEMENT PLAN 

The Departm,ent reviewed the Laurens County ~olid Waste Management Plan (dated 1997) and 
on March 14', 2006 issued a preliminary determination of consistency. On July 17, 2006, 
Laurens County passed Ordinance No. 622 to change the Laurens County Solid Waste 
Management Plan. On, July 26, 2006, a revised Consistency Determination was made, with 
consideration of the amend~ Laurens County Solid W~te Management Plan, and the permit 
was denied due to inconsistency with the Plan. The Applicant appealed the permit denial to the 
Administrative Law Court. On February 13, 2007, the Laurens County Department of Public 
Works passed Ordinance No. 635, which repealed Ordinance No. 622. The Highway 92 C&D 
Landfill is consistent with the current Laurens County Solid Waste Management Plan. 
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TRAFFIC CONCERNS 

The current solid waste law and.reguIatioDS do not grant the Department the authority to regulate 
traffic on public roads. Jurisdictional authority over the setting and enforcement of weight 
limits, speed limits, traffic patterns,. encroachments, etc. is the responsibility of other state and 
local entities. 

ACCESS TO AIL-WEATHER ~OADS 

Regulation 61-107.19- Part lY, SectionC.20: states thatC&D landfills are to be Ioc~ adja~t 
to or have direct acc~ to ro~ of all-weather· conStruction and capable of withstanding· 
anticipated load limits. . The Highway 92 C&D Landfiil is located off Choice RQad. ' .. The 

:Department considers this sufficieh.t to satisfy the requirement of Section ~.20. ' ',' 

'. .GROUNDWATER QUALITY 

. Class 2 Landfills are. required to ~t all the design and:·.operational requirements set forth iIi 
Regulation 61-107.19 -:- Part; IV. The lan~n regulations were .promulgated . as' a me~' of 
providing. environmentally sound disposal options for those inert constm¢on wastes· and . 
demolition wastes listed in Appendix I ofR.61-107.19: AB such, these l~d.tills ~·.reqUii-ed;to 

'"monitor groun~, and ~ ~uir¢ to design the landfill to acbieve" a required ~o.(2) feet 
separation from the seasonal high groundwater table Q..t~on 61-107.19 -P!lrt IV .D.I) .. ne 
permit has groundwater monitoring and reporting., requirements. Five (5) groun<lwater­
monitoring wells are proposed with. one (1) upgradient and four (4) down gradient loCations. 
The monitoring wells will be monitored semiannually {or the constituents in Appendix ill of the 
Regulation R.61-1 07~ 19 with the results reported to the"·Depaitment. 

GROUNDWATERDEPTI:l 

The elevations of the seasonal high ground water table were taken from the BP Ba:rl>er & 
AssQCiates, 2006 Piezometer Instiillation Report, June 2006 and "Construction, Demolition, & 
Land:"Clearing Debris Landfill Engineering Report - June 2006 (Revised October 2007); 
Engineering Drawin~ (File No. 33, 623-B79, dated July 2007); see also C23 & C24 (ctoss­
sections). Based on this information the distance :from the base of the proposed landfill is greater 
than 5 feet from the groundwater surf3ce as required by R.61-1 07.19 Part IV.D.1. 

NOISE 

The Department has no regulatory authority regarding. noise produced by normal landfill 
operations. Local zoning and land-use planning may be used to ad~s such conceIns. The 
Highway 92 C&D Landfill and Reprocessing Center operating hOUlS are ,between 7:00 AM and 
6::00 PM Monday through Friday and 7:00AM and 12:00 PM Saturday. The facility will be 
closed on the following holidays: New Years. Memorial Day. Independence Day. Labor Day. 
Thanksgiving and Christmas. . 
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COMPLIANCE HISTORY 

The Department reviewed the -compliance and enforcement history of the Applicant and its 
responsible parties as listed on the disclosure statement Based on the Department review, it 
appears that the Applicant bas no doc~ented or continuing history of violations of state or 
federal environmental laws in aCcordance with the Act (44-96-300). 

- STORMWATBR QUALITY 

The_app~cation for coverage under the NPDES GeneralPennit for Stoimwater Discharges From 
Large and SmaIl Construction ActiVities (SCR100000) was received by the Department on 
August 9, 2007. The application meets the criteria specified in the South Carolina Standards for 
Stormwater Management and Sediment Reduction, Regulation 72-300 et seq. and SCRI00000. 
Based on the information provided, the Department does not foresee any reasonable potential for 
this site to cause or contnbute to violations of water quality standardS during the construction 
phase. Prior to operation. Class -2 Landfills are also required to have an Industrial Stonnwater 
Permit. The Department bas not received an application for an Industrial Stormwater Pennit at 
this time. 

PROPERTY VALVES I ECONOMIC DEVELPMENf 

The Act and SC Regulation 61-107.19 do not provide for considern,tion of impacts to 
surrounding property values in the Department's review of a permit application. 

BUFFERS 

Regulation 61-107.19, Part IV B.l a & g. requires that the boundary of the fill area not be 
located within 1,000 feet of any residence, school, day-care center, cburch, hospital, or publicly 
owned recreational park area and not be located within 100 feet of any drinking water well. The 
Applicant's submittal for the landfill meets all regulatory requirements for buffers. -

FINANCIAL ASSURANCE 

Class 2 Landfills are required to have financial assurance as set forth in Regulation 61-107.19-
Part 'I.E to ensure satisfactory closure and post-closure care of the landfilL This landfill is to be 
built in seven (7) stages or cells. The financial assurance is calculated based on 12 acres of the 
site being open at one time. As new cells are constructed, the closed cells are inspected and 
certified by a South Carolina Professional Engineer as b~ing closed in accordance with final 
cover requirements. The financial assurance is calculated to be $300,000 for closure. The 
permit contains a requirement for the Applicant to submit a revised cost estimate and financial 
mechanism to cover post-closure care. 
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FLOODING CONCERNS 

Class 2 landfills are not allowed to restrict the, flow of the lOO-year flood. The loo-year 
floodplain. is detennined using maps devel()ped by the Federal Emergency Management Agency 
(FEMA). The Flood Insurance Rate Map for Laurens COlDlty, December 15, 1990, ~ ~tem ID 
450 1220075B ,is the current map for this area. The landfill base grade elevations range from 672 
feet-Mean Sea Level (MSL) to 758· feet MSL. The Department has determined that th~ l00-year 
flood will not be restricted. 

WETLANDS 

Regulation 61-107.19, Part N B.l c. requires a Clliss 2 landfill to be in compliance with 
applicable requIrements concerning wetlands imposed by the U.S. Anny COIpS of Engineers, the 
U.S. Enviromn~tal Protection Agency and the ·Department. The applicant conducted a wetland 
delineation 'and the U.S. AImy Corps of Engineers verified that the landfill footprint does not 
iinpacl jUrisdictional wetlands. ' I 

DEBRIS .AND LITTER 

Comments were reCeived expressing concerns oyer debris and litter on site ~:on Choice Road 
and Highway 92. Trucks approaching the landfill site, must have loads c;bver~ or be in 
violation of state litter laws. The Applicant win use a water truck to control blowing dust from 
the working face of the landfill. The practice of using a water truck in addition" ~ establishing 
vegetation on non-operational slopes will reduce the potential for \Yind-blo.wi dust and litter. 
On-site debris and litter control bas been addressed by the Applicant to the satisfaction of the 
Department in the permit applic~tion. 

ZONlNG LAND USE PLANNING 

Laurens County does not have zoning or land-use plans enacted in the County. 

DEED RESTRICTIONS AND EASE:MENTS , 

The Department was provided with a copy of easement information related to the construction of 
Lake Martin. The original easement was between Kimberly Clark Corporation and the 
Beaverdam-Warrior Creeks Watershed Conservation District of Laurens County, Sc;mth Carolina. 
The Department bas determined that the easement for construction of Lake Martin does, not 
restrict the construction of the landfill. 
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LAKE MARTIN 

Regulation 6l-107.i9, . Part N B.1 c~ requires a Class 2 landfill to be in compliance with 
.applicable requirements concerning w:etlands imposed by the U.S. Army Corps of Engineers, the 
U.S. Environmental Protection Agency ru;td·the Department. The applicant conducted a wetland 
delineation and the U.s. Army COIpS of Engineers verified that the landfill footprint does not 
impact jurisdictional wetlands •. 1'he application meets the cri~eria specified in the South Carolina 
Standards for Stormwater Managtm1ent and Sedin1eil~E.:eductio~ ReIDllation 72-300 et seq. and 
SCRlOOOOO.Based 'on the information .provided, the Department does not foresee any 
reasonable potential for this site to caUSe or eontribqte to violations of water quality standatds 
during the construction phase. PriQf to operation, Class 2. landfills are also required to have an 
Industrial Stormwater Permit. The Industrial St0III1-water pennit will include procedures for 
protection of;adjacent surface watei' 'during operation of the landfill. By protecting wetlands and 
streams adjacent to the planned facility, which feed. into Lake Martin, the lake will in turn be 
protected. . 

OTHER 

In closing, many of the questions from the public hearing referenced other issues at Highway 92 
C&D ·Landfill not specifically related to ·the proposed landfill. Although the purpose of th-e 
March 13 public hearing was to hear commentst on the proposed Class 2 Landfill, the 
Department's Soli4 Waste Permitting. Section reviewcXt all comments and questions received and 
notified other areas within the Departnient oftl,lose specific concerns. 

6 

DHEC-1143 

488 000490 



Exhibit 6 

489 000491 



County of Laurens 

Depallrtment qjf PubUc Works 
Post office Box 23& 

Laurens, South Carolina 29360-0238 
Telepbone (864) 984-6812 

Fax (864) 984-3726 

, 

Facsimile lrransmiUaR 

To: Jana White, SC DHEC 

Fax: 803-896-4001 

From: Scott Holland 

Fax: 864-984-3726 

Pages to follow: 5 

Additional Information: 

Jana: 

Date: 7-18-06 

I have enclosed copies of both Ordinance #526 passed in 2001 and 
Ordinance #622, that bad third and final re~ding at last night's (7 -17 -06) 
County Council meeting. Ordinance #521 changed the language of section 
IT A 3, b reducing the host fee from $3.00 per ton to $0.50 per ton and added 
section II A 3, d dealing with penalties for failure to comply. 

Ordinance #622 as you are aware reduces the number of allowable privately 
owned, long-term Construction and Demolition Debris landfills from three 
to one. 

These two amendments should be added to the County's Solid Waste Plan 
on file with SC DHEC. All other aspects of the plan remain unchanged.' I 
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will mail you a hard copy of this correspondence in today's mail as well. If 
you need anything further from us at this time please let me know. 

Sincerely, 

Scott Holland. Dir. 
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STATE OF SOUTH CAROLINA ) 
) ORDINANCE #526 

COUNTY OF LAURENS ) 

AN ORDINANCE TO AMEND SECTION IT 
OF THE LAURENS COUNTY SOLID WASTE MANAGEMENT PLAN 

WHEREAS, Laurens CgWlty.Councilon January 28, 10 97 enacted Ordjnance 425 which 
establis~ among other things, the Solid Waste Management Plan for Laurens CoUnty, South 
Carolina; and . 

. WHEREAS, by-the provisions therein and pursuant to the powers vested in the Laurens 
Cou~ty Co~il, cert$ amendments are necess,ary for the ,?Ol}tinued enforceme~t .of th:e provisions of 
said Ordinance; 

.. 
• w" • 

NOW, THEREFORE, Laurens County CQuncil. purSuant to the authoritn~ranted by the 
Constitution of the State of South Carolina and the General Assembly ~f the State, hereby amends 
Ordinance 425A as set forth herein: . 

. r " " 
BE IT ORDAlNE"D BY THE ]LAURENS COUNTY COUNCllL: 

• '! 

1. PURPOSES: It is the stated pmpose of this Ordinance to protect the general heahh, safety 
and welfare of the citizens ofLaw::eJ;lS County. S~uth Carolina, and to set furth specific 
elements of the s<?lid waste management plan and the enforcement therein cOntained. 

2. AUlHORITY: This amending Ordinance toge~ with the Orlgin3I Ordinance 425, is 
adopted under the authority and process gr.urted by the General Assembly of the State of 
South Carolina and the Constitution of the State. Jurisdiction should be exclusively within 
Laurens County; ." " 

3. APPliCABILITY: The provisions of the amending Ordinance. together ",lith the original 
" Ordinance 425 shall apply to all unincorporated areas of Laurens' County, South Carolina, 

and those municipalities which, by WJ;itten agreement, contract to have these provisions 
administered. within their municip~ limits: 

4." LANGUAGE: The"language used in the amendment, being consistent with the language 
used in the original Ordinance 425. if used in the present tense, shall include the future tense. 
WordS used in the singular shall include tOO plural, and the plural the singular, unless. 
however, the context clearly indi<1,ites the contrary. The use of the word "shall" is 
mandatOIY and the word "may" ~ permissive. 

5. AMENDMENT AS TO HOST FEE: The following language shall be substituted and 
replace the language now contained in Section n A 3) b): The new language of subsection b) 
shall read as follows: "A Host Fee shall be imposed on all privately owned long-term 
Construction, Demolition, and Land Clearing Debris Landfills in Laurens County. The Host 
Fee shall be chorged at the rate of fifty cents ($.50) per ton for each ton of waste received by 
the facility for disposal. Payment oj the Host Fee shall be made, in full, and received on or 

ORDINANCE '576 
AMENDING ....• 

SOLID WAS1E MANAGEMENT PLAN 
(ORDIf425) 
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before the frfteenth (15Ih
) of the month next following (ie. January ~aste received shall be 

reported and the Host Fee paid by February 151~). Any facility operating under Section 11 A 3 
of this Ordinance, shall remit the Host Fee together with and accompanied by afull and 
complete monthly report to Laurens County. This monthly report shall delineate and specify 
(1) all types of waste received; (2) the generator of the waste, including the type, amount, qnd 
date of the waste delivery. and (3) the origin of the waste received. This monthly report shall 
be submitted to the office of the Laurens County Public Works Director or his designee, and/or 
received by said agency on or before the fifteenth (15th

) of the month next following. " The 
language set forth herein is intended to and does repillce, in its entirety, the existing language of 
subseetiellllj •. 

6 .. ' AMEND:fv1ENT.AS TO ADMINISTRATIVE PENALTIES: The follo-.ying language shall be 
. added to Section IT A 3): A new subseCtion d.) is added to read as follows: "d.) The failure 
of any faciiity owner, -licensee,. or operator under Section 11 A' 3 of this Ordinance 10 timely file 

7. 

, its. reports or fail to ,ti!'1e1y, remit the JI.ost Fee due and payable •. shall result in prima facia 
violation of the Ordinance. 1n ejther instance, the failure to·report or the jailure to remit 
within- the time set forth, the facility, oWner,' operator, lieensee •. and/or its agent shall be 
assessed an administrative penalty as fallows: For troe first violatign of reporting or 
remittance, a penalty oj$500.0Q shall be assessed/or each violation For a second violation of 
reparting or remittance, a penalty of $1, OOQ.OO shall be assessed for each violation A third (or 
more) violation shall be assessed II penalty of $2,000. OQ for each vio,lation. A failure to remit 
the Host Fee in full shall be considered a separate violation. and a failure to submit the 
monthly report as specified hereinabove ~hall be considered a separate violation. Each day 
such violation continues shall be considered a separate violation. The facility, its owner, 
opera.~or, licensee, and/or. agent shall be notified by certified mail at the address of the landfill 
location (or as desiinated by the owner) of the nature of the violation, iogether with the 
amount of the administraftvepenalty. Failure to PGJI the Host Fee due, or any penaltyassessed, 

'_ shall constitute a 1i~n againsUbe facilitj and the land if not paid infull by' the thirtieth (3tf') 
daj following written notice of assessment of the penalty Uy the County. The County may 
pursue such violations through any action for civil remedies available to it in the courts of this 
~~~ " 

REAFFIRMA nON: In all other respects ~t as amended, cbange~ ahered or modified 
herein, the original provisiOns of Ordinance 4i5 are hereby reaffirmed. 

8. EFFECTIVE DATE: The effective date of the provisions, modifications, amendmen~' and . 
c~es herein contained shall be January .1,2001. The provisions set forth in ]?aragrapb 5 
above (Host Fee) shall remain in full fOrce and effect for a minirinun period of forty-eigbt 
(48) months from January 1, 2001. Adjustments or modifications of the Host Fe~ if any, will 
become effective not sooner than twelve (12) months following the effective date of any 
subsequent amendment and the Host Fee. if adjusted, shall not exceed seventy-five cents 
($.75) per ton, through January I, 2009 .. 

9. SEVERABll..ITY: Should any paragraph, clause, phrase, or provision of this Ordinance or 
of the original Ordinance be judged invalid or held unconstitutional by a Court of corporate 
jurisdiction. snch declaration sball not effect the validity of any other section of the 
Ordinance as a whole or any part or provision thereot: other than the part so decided to be 
invalid or unconstitutional All meanings, enforcement and interpretations shall be 
pursuant to the laws of the State of South Carolina. 

ORDINANCE #:;26 
AMENDING .. '_ 

SOLID W ASIE MANAGEMENT' PLAN 
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10. LAWS, REGULATIONS, ORDINANCES. AND FUTURE AMENDMENTS: Whenever 
the provisions of this Ordinance impose more restrictive standards than are required in or 
under any other law; regUlation, or ordinance, the requirements herein contained shall 
prevaiL Whenevex' th~ provisions of any other law) regulation. or ordinance require more 
restrictive standards than are required herein, the requirements of such law, regulation or 
ordinance shall prevail. This Ordinance may be amended in the same manner as prescribed 
by law for its original adoption. 

,BE IT SO OR.DAlNED by Lauteu,; County Council 

, Attested to:, . .' ' 

~\~~~"n .. ~';..~.'~ 
BETIY C. SH.... . ' .. 
Clerk to Laurens County Council 

. Laurens, South Carolina 

First Reading: . 

Second Reading: 

Public Hearing: 

Third· Reading: 

ORDINANCEtl526 
AMENDING ..• ,. 

JailU~ 23, 2001 

. - --
FebruaIy 13. 2001 

March 13,2001 

March 13~ 20~1 

SOLID WASTE MANAGEMENT PLAN 
(ORDII425) 

~!; 

494 

DHEC-1865 

000496 



-. 

STATE OF SOUTH CAROLINA ) 
) ORDINANCE #622 

COUNTY OF LAURENS ) 

AN ORDINANCE TO AMEND SECTION !lI 
OF THE LAURENS COUNTY SOLID WASTE MANAGEMENT PLAN 

WHEREAS, Laurens County Council on January 28, 1997 enacted Ordinance 425 (amended by 
Ordinance #526, March 13,2001) which established, among other things, the Solid Waste Management 
Plan for Laurens County, Sou!h Carolina; and 

WHEREAS, by tlie provisions therein and pursuant to the powers vested in the Laurens Comity 
Council, certain amendments are necessary for t.l).econtinued enforcement and application of the 
provisions of sai~ Ordinance;.: 

NOW, TIiEREFORE~ Laurens County Council, p:ursuant to the authority granted by 'the 
. ·Constitution of the State of South Carolina and the General Assembly ofllie State, hereby amends 

Ordinance 425 as set fortl) herein: . 

. BE IT ORDAINED BY THE LAURENS COUNTY 'COUNCllL: 
, . 

1. 'PURPOSES~ It is the stated purpose 'of this Ordinance to proteCt the general health, safety 
and welfare of the citizens of Laurens County, South Carolina, and to set forth specific. 
elements of the solid waste management plan and the enforcement therein contained. 

2. AUTHORITY: This amending Ordinance together with the original Ordinance 425 is 
adopted under the authority and process granted by.the General Assembly of the State of 
South Carolina and the Constitution of the State. Jurisdiction should be exclusively within 
Laurens County. . 

3. APPLICABILI1Y: The provisions of the amending Ordinance, together with the original 
Ordinance 425 shall apply to all unincorporated areas of Laurens County, South Carolina, 
and tliose municipalities whic~ by written agreement, contract to have these provisions 
administered within their municipal limits. 

4. LANGUAGE: The language used in the amendmen~ bclng consistent with the language 
used in the original Ordinance 425, if used in the present tense, shall include the future tense. 
Words used in the singular shall include the plural, and the plural the singular, unless, 
however, the, context clearly indicates the contrary. The use of the word "shan" is 
mandatof"j and the word "may" is pennissive .. 

5. . AMENDMENT AS TO SECTION II A: The following language shall be substituted and 
replace the language now contained in Section n A 3.} a.): The new language of subsection a.) 
shall read as follows: 

"No more than one (1) privately owned and operated, long-term Construction anci 
Demolition Debris landfills will be allowed 10 operate in Laurens County at any given 
time. ,. 

The language set forth herein is intended to and does replace, in its entirety, the existing language 
of subsection a.). 

ORDINANCE 11622 
AMENDING ••.•• 
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6. REAFFIRMATION: In all other respects except as amended, changed, altered or modified 
herein, the original provisions of Ordinance 425, as amended by Ordinance 526, are hereby 
reaffinned. 

7. EFFECTIVE DATE: The effective date of the provisions, modifications. amendments, and 
changes herein contained shall be June 27, 2006. 

8. SEVERABILITY: Should any paragraph, cl ause, phrase, or provision of this Ordinance or 
e on . nal Ordinance or amended Ordinance be judged invalid or held unconstitutional by a 

Court of competent jurisdiction, suc ec ara IOn s . 
of the Ordinance as a whole or any part or provision thereof, other than the part so decided to be 
invalid or unconstitutional. All meanings, enforcement and interpretations shall be pursuant to the 
laws of the ~tate of South Carolina. 

9.- LAWS, REGULATIONS, ORDINANCES. AND FUTURE AMENDMENTS: Wheneve~ 
the provi~ons of this Ordinance impose more restrictive standards than are required in or 

. under any other law, regulation, or ordinance, the requirements herein contained shall 
prevaiL Whenever the provisions of any other law,. regulation, or ordinance require more 
restrictive standards than are required herein, the requirements of such law, regulation or 
ordinance shall prevail. this Ordinance may be amended in the same manner as prescribed 
by law for its ori~nal adoption. - - . 

BE IT SO ORDAINED by Laurens Courity Council. 

ATTEST: (j f' . ~ 
~~~ 

Ernest B. Segars, Administratoi"'""" 
LaurenS COtintY Council·· 
Laurens County. South Carolina 

~c.;Jf~ 
Betty C. Wals Clerk 
Laurens County Council 
Laurens County, South Carolina 

First Reading: June 27, 2006 
Second Reading: June 30. 2006 
Public Hearing:~July 17.2006 
Third Reading; July 17, 2006 

ORDINANCE #622 
AMENDING .. _ .. 

SOLID WASTE MANAGEMENT PLAN 
(ORO #425 I '526) 

/ 

RENSCOUNTY~ 

J s A. Coleman, Chainnan 

- OPPOSED -
Diane B. Anderson. Vice Chair 

. - OPPOSED -
Edward A. McDaniel, Counc_iI Member 
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