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STATE OF SOUTH CAROLINA
COUNTY OF CHARLESTON

IN THE COURT OF COMMON PLEAS
FOR THE NINTH JUDICIAL CIRCUIT

A0 )e-CP-10-3 {5

Charles Blanchard construction Corp., Inc.

COMPLAINT '
(Debt Collection, Foreclosure of Liens)
(Jury Trial Demanded - ‘

VS.

480 King Street, LLC, and TD Bank N.A,,
NQ,

Defendants.

\
The Plaintiff above named, complaining of the Defendants herein, would show un\to this
Honorable Court as follows:

SDICTION AND PARTIES

1. The Plaintiff is a corporation organized under and operating pursuant to the laws of the
State of South Carolina, and maintaining an office in the City of North Charleston and doing
business in the City and County of Charleston.

2. Upon information and belief, the Defendant 480 King Street, LLC, is a limited liability
corporation organized and existing under the laws of the State of South Carolina and operating in
the County of Charleston, South Carolina (hereafter “Defendant Owner”) and at all times herein
was the owner of the real property which is the subject of this action.

3. Defendant T.D. Bank, N.A., NQ, upon ihformation and belief, is a National Banking
Organization, organized and existing under the laws of the United States and the State of South

Carolina, doing business in the County of Charleston South Carolina (hereafter “Bank’™) and 1s .

1

Record on Appeal - Page 004




made a party hereto because it may have an interest in the real property that is the subject of this
action.

4. The real property at issue herein is described on the Exhibit A attached hereto and made a
part hereof and known hereafter as the Real Property, is located in the City and County of
Charleston, state of South Carolina.

5. The parties, property and issues herein all are within the jurisdiction of this Honorable
Court.

FACTS

6. Plaintiff reasserts and realleges all facts and claims of the preceding paragraphs of this
Complaint as if set forth verbatim herein.

7. On June 26, 2014, Plaintiff entered into a construction contract with Defendant Owner by
and through its manager, Mary Ann Kanters, for labor, materials, equipment and services in
connection with the building located on the real property owned by Defendant Owner (hereafter
the “Contract”).

8. On or about June 27, 2014, Plaintiff began work pursuant to the Contract, furnishing the -
agreed upon labor and materials and making applications for payment as specified therein.

9. Almost immediately after vsigning the contract, delays'occurred affecting the ultimate
completion date of the contract.

10. Mere hours after execution of the contract, Plaintiff discovered that the Defendant
Owner’s architectural plans for the elevator were incorrect, requiring an additional one foot of
depth for the elevator equipment selected by the Defendant Owner and drawn by Defendant

Owner’s architect.
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11. While under the original contract the Plaintiff was responsible for providing the elevator
in accordance with Defendant Owner’s plans and specifications, the improper design by
Defendant Owner’s architect necessitated a change order whereby the Defendant Owner was
then to be responsible for providing a re-design of the elevator shaft or acquiring a different
elevator that would fit within the previously designed elevator shaft.

12. The delay caused by the incorrect elevator design was neither the fault of nor the
responsibility of the Plaintiff.

13. At the time of placing rebar and pouring the elevator pit and foundation slab, the
Defendant Owner put a hold on the work to add sewer/storm drainage that was outside the scope
of the project, anticii)ating that the drainage would run beneath the foundation of the stairtower.

14. The Defendant Owner hired an engineer to design the placement of the future
sewer/storm drainage, and requested three quotes for pricing of the design.

15. Upon receipt of the quotes for the cost of the storm drainage, the Defendant Owner
decided not to install the drainage.

16. The delay caused by the Defendant Owner’s hold to design and quote the cost to install
sewer/storm drainage pipes was neither the fault of nor the responsibility of the Plaintiff.

17. Many months before the project started and again early in the project, the Plaintiff
advised the Defendant Owner in writing that the site needed a civil engineering plan to deal with
site elevation and water run off, telling the owner that he was “afraid that the area behind 480
will be a pond.”

18. Nonetheless, the Defendant Owner did not retain a civil engineer to review the site

3

Record on Appeal - Page 006



elevations or to design a water run off plan until June 29, 2015, after the water run off at the site
caused water intrusion in the elevator shaft and first floor of the stair tower.

19. In July of 2015, the Defendant Owner alleged that the water intrusion in the building’s
exterior walls was the result of the Plaintiff’s failure to properly waterproof the exterior walls
according to the design specifications.

20. The Defendant Owner claimed this failure was a construction deficiency and that the
Wéter intrusion was the result of both this constrllction deficiency and of the Plaintiff’s
failure to properly maintain and supervise the site to prevent this damage.

21. The Plaintiff informed Defendant Owner in writing that the building’s perimeter walls
were installed with the designated weather barrier required by the plans and specifications, which
was designed only to shed water and was not a waterproofing material.

22. Defendant Owner’s architect confirmed in writing to Plaintiff and Defendant Owner that
the building’s perimeter walls were lined with the appropriate material as called for in the plans.

23.The grade and site elevations were the responsibility of the Defendant Owner pursuant to
the Contract.

24. The Defendant Owner failed to address the grade and site elevations prior to the water |
intrusion, no civil engineer had been retained by the Defendant Owner to draw plans addressing
the site grade or elevation prior to the water intrusion, and no site grade or elevation plans had
been given by the Defendant Owner to the Plaintiff to address the potential flooding.

25. The delay caused by the water intrusion and damage to the elevator shaft and first floor of
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the stair tower resulting from the Defendant Owner’s failure to retain a civil engineer to review
the site elevations or design a water run off plan was neither the fault of nor the responsibility of
the Plaintiff.

26. Prior to the signing of the contract, the Defendant Owner met with the Plaintiff and
Plaintiff’s subcontractors to value engineer portions of the job but did not invite the architect to
all of the meeting(s).

27. Prior to the signing of the contract, the Defendant Owner met with building officials
about the project and did not invite the Plaintiff or the architect to the meeting(s).

28. The Defendant Owner met with AT&T and would not let the Plaintiff attend the
meeting(s).

29. The Defendant Owner’s architect and electrical engineer were not present the meetings
where the Defendant Owner chose less expensive light fixtures for the project, and the Defendant
Owner neglected to tell the architect or electrical engineer that she had chosen less expensive
light fixtures for many months.

30. Had the Defendant Owner invited the architect and engineer to these meetings or
informed them of decisions made therein, several issues that caused delays would have been
avoided.

31. On August 12, 2014, the Plaintiff submitted the light fixtures chosen by the Defendant
Owner to the electrical engineer for approval.

32. By September 29, 2014, when the electrical engineer rejected the light fixture submittals
as not being the original specified fixtures, the Defgndant Owner still had not informed the

electrical engineer that she had selected different fixtures for the project.
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33. The Plaintiff’s submittal of the light fixtures chosen by the Defendant Owner was finally
approved by the Defendant Owner’s electrical engineer on February 16, 2015, six months from
its initial submittal date.

34, The lighting submittal delays caused late delivery of the light fixtures, as they could not
be ordered until they were approved.

35. The delay caused by the Defendant Owner’s failure to inform her architect and engineer
of changes she had made to the light fixtures was neither the fault of nor the responsibility of the
Plaintiff. |

36. The Defendant Owner also had multiple electrical re-designs after the 6ontract was
'signed, but did not provide them to the Plaintiff.

37. On August 12, 2014, the Plaintiff submitted to the Defendant Owner’s electrical engineer
electrical gear that met the original Contract’s April 22, 2014 electrical drawings and
specifications.

38. The Defendant Owner’s electrical engineer rejected the submittal becausé it did not meet
the most recent re-design specifications from drawings dated October 6, 2014, which were not
part of the original contract.

39. The Defendant Owner did not provide the Plaintiff with updated electrical plans until
October 14, 2014, and because of ongoing changes with the elevator requiring the Defendant
Owners electrical engineer to continue to modify the necessary gear, the electrical gear submittal
was not accepted until May 5, 2015.

40. The Defendant Owner’s electrical engineer’s insistence that the gear be changed to that
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required in the most recent re-design necessitated a change order to the Contract, Change Order
4.

41. The Defendaﬁt Owner disputed Change Order 4, which further delayed the electrical
gear.

42. The delays in the electrical gear prevented the installation of the elevator.

43. The delays caused by tﬁe electrical submittal issues were neither the fault of nor the
responsibility of the Plaintiff.

44. Throughout the project, attempts to discuss problems and issues with the Defendant
Owner so that the project could continue to move forward were ignored or stymiéd by Defendant
Owner.

45. Many Change Order proposals sent to the Defendant Owner by the Plaintiff were
modified by the Defendant Owner and then disputed by the parties, causing delays on the
project.

46. The Contract requires the Defendant Owner to issue a Construction Change Directive to
the Plaintiff contractor in the event of a dispute over a change order, and the Construction
Change Directive allows work to continue on the contract without waiving any rights to dispute
time or cost of the change order until the end of the contract.

47. The Plaintiff first requested in writing that the Defendant Owner sign a Construction
Change Directive on April 3, 2015, to avoid cessation of work on the project when Change Order
4 was disputed.

48. The April 3, 2015 email to the Defendant Owner cited § 7.3.2 of the Contract, which
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states: A Construction Change Directive shall be used in, the absence of total agreement on the
terms of a Change Order.

49. The Defendant Owner refused to issue a Construction Change Directive.

50. The Plaintiff requested the Construction Change Directive in writing, multiple times
between April and July of 2015.

51. On May 11, May 14, and July 10 of 2015, the Defendant Owner was again sent the
language from § 7.3.2-0f the Contract, stating that “A Construction Change Directive shall be
used in the absence of total agreement on the terms of a Change Order.”

52. On June 29, 2015, during the continued dispute over the terms of Change Order 4, the
Defendant Owner emailed the Plaintiff, saying the Plaintiff was “attempting to use the change
order process as a blackmail device which is unacceptable under the contract. . . you continue to
terrorize and harass me and frankly I think your behavior is reprehensible and entirely
unprofessional.”

53. In response to that email, the Plaintiff replied in writing that far from being
unprofessional or attempting to harass the Defendant Owner, the issuance of a Construction
Change Directive in the absence of agreement on all terms of a change order was a required and
normal part of the AIA contracts.

54. The Plaintiff explained, in writing, more than once, that the word “shall” in § 7.3.2 means

“must” and that the Defendant Owner was required by the Contract to issue a Construction
Change Directive in the absence of agreement on a Change Order.

55. On June 30, 2015, the Plaintiff notified the Defendant Owner in writing that the
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electrician would be demobilized in the absence of a Construction Change Directive by close of
business the following day, as the electrician had no further work that could be performed
without such authorization.

56. On July 8, 2015, the Plaintiff notified the Defendant Owner by email that the continued
failure to issue a Constructilon Change Directive constituted a breach of the contract.

57. On July 10, 2015, the Defendant Owner demanded that notice from the Plaintiff
regarding the alleged breach of the contract or any claims be given pursuant to the notice
requirements of the contract and not by email, and therefore there was no notice of breach.

58. The Defendant Owner continued to refuse to issue a Construction Change Directive.

59. The Defendant Owner’s failure to issue a Construction Change Directive as required by
the Contract caused delays, and these delays resulted in inefficiency in production due to
out-of-sequence work, stopping and starting segments while awaiting authorization, erratic
staffing and eventual trade stacking.

60. These delays and the resulting inefficiency of production causéd by the Defendant
Owner’s refusal to issue a Construction Change Directive were neither the fault of nor the
responsibility of the Plaintiff,

61. The P]aintiff sent Construction Change Directive 1 to the Defendant Owner on
July 30, 2015.

62. Despite the clear purpose of the Construction Change Directive as spelled out in the
Contract, the Defendant Owner wrote comments on the Construction Change Directive
attempting to have the Plaintiff waive all rights in connection with the disputed change order and

be responsible for daily damages for the completion of the contract.
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63. The Plaintiff did not sign the revised Construction Change Directive, as allowed by the
Contract, and continueci to perform work under the Directive and Contract, although the
Defendant Owner refused to pay in full the pay applications.

64. Tn addition to the Construction Change Directive, the Contract provided for mediation
and arbitration to resolve disputes during the pendency of the project and avoid delay and
disruption.

65. Pursuant to the Defendant Owner’s request on July 10, 2015, all notice regarding alleged
breaches of contract and claims under the contract had to be given in accordance with the notice
requirements of the Contract.

66. Section 13.2.3 of the Contract provides: “Written notice shall be deemed to have been
duly served if delivered in person to the individual ...or if delivered at, or sent by registered or
certified mail or by courier service providing proof of delivery to the last business address
known to the party giving notice.”

67. Section 15.3 of the contract provided for mediation of claims, disputes, or other matters
in controversy arising out of or relating to the contract as a conditioﬁ precedent to binding
arbitration.

68. On July 15, 2015, the Plgintiff delivered to Defendant Owner and Defendant Owner’s
architect, in person, a request for mediation under 15.3.1 of the contract.

69. Defendant Owner did not respond to this request.

70. On July 24, 2015, the Plaintiff sent correspondence and the renewed request for
mediation by certified mail to the office address provided in the contract, however the Defendant

Owner refused to pick it up at the post office.
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71. On or about July 24, 2015, the Defendant Owner hired Rick Newcomb, as its project
managef, to supervise the construction.

72. The Plaintiff delivered the July 24 letter requesting mediation to Rick Newcomb, the
Defendant Owner’s project manager, at the job site.

73. The Defendant Owner refused to acknowledge its receipt or respond.

74. On July 31, 20135, the Plaintiff sent an additional letter again requesting mediation, along
with the previous correspondence and documents, by certified mail to the office address provided
in the contract, however the Defendant Owner refused to pick it up at the post office.

75. The July 31 letter and its attachments were also emailed to the Defendant Owner.

76. The July 31 letter and its attachments were also delivered personally to Rick Newcomb,
the Defendant Owner’s project manager on the jobsite.

77. The Defendant Owner refused to acknowledge its receipt or respond.

78. On September 3, 2015, the Plaintiff sent a second request for mediatio.n, along with
previous correspondence and documents to the Defendant Owner by Federal Express to the
office at the address for notice provided in the contract, however the office was closed and there
was no one there during the three times Federal Express attempted to deliver it.

79. The September 3 correspondence and attachments were personally delivered to the
Defendant Owner’s project manager, Rick Newcomb.

80. The Defendant Owner refused to acknowledge its receipt or respond.

81. On September 28, 2015, the Plaintiff attempted, through his job supervisor, to deliver the
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second request for mediation and supporting documents to the Defendant Owner in person by
handing it to her when she came to the job site, but Defendant Owner refused to accept it, put her
hands behind her, and left saying it needed to be sent to her office.

82. On December 1, 2015, Plaintiff had a process server in Ohio personally deliver the
Plaintiff’s third request for mediation to the office address provided in the contract.

83. Although this third mediation request was also sent by email and personally delivered to
the Defendant Owner’s project manager, Rick Newcomb, the Defendant Owner refused to
acknowledge receipt or respond.

84. The Defendant Owner refused to participate in the contractually mandated dispute
resolution process.

- 85. The Defendant Owner required the Plaintiff to provide documentation of each receipt, bill
for material and the timesheet for each worker throughout the job, even though the Contract was
bid as a fixed price contract rather than a time and materials contract.

86. The Defendant Owner refused to process any application for payment from the Plaintiff
until all documentation was received, even though the Contract was a fixed price contract rather
than a time and materials contract.

87. The fixed price Contract dictates that Applications for Payment are to be based on a
percentage of completion for each line item.

88. The Plaintiff complied with this request to provide all documentation of each receipt, bill
for material and the timesheet for each worker, although it p}aced an onerous administrative
burden on the Plaintiff that was not and should not have been contemplated as part of the fixed

price Contract.
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89. None of the Plaintiff’s subcontractors complained to the Defendant Owner that that they
had not been paid by the Plaintiff.

90. None of the Plaintiff’s subcontractors filed a lien on the Defendant Owner’s property to
insure payment based on work done as subcontractor to the Plaintiff.

91. All of Plaintiff’s subcontractors were paid by the Plaintiff for amounts due under their
subcontract with the Plaintiff, even though Defendant Owner did not pay the Plaintiff the full
amounts of pay applications under the main Contract.

92. All of the job materials for the subject property were paid for by the Plaintiff
even though the contract required their installation on the property prior to reimbursement from
the Defendant Owner, because the materials needed to be ready to install at the appropriate time.

93. Although all of the subcontractors had been paid, Defendant Owner attempted to pay
portions of the Plaintiff’s pay applications by issuing joint checks to Plaintiff and subcontractors;

94. Plaintiff negotiated those joint chécks that were possible due to the location and
availability of the subcontractor, however some of the subcontractors who had been previously
paid by the Plaintiff were not local and it was impossible to appear with them in person as
requested by the bank to negotiate the checks.

95. These checks were then voided and returned to Defendant Owner along with an
explanation, citing that the subcontractor and materials had been paid previously and that the
amount on the application was reimbursement to the Plaintiff.

96. On or about September 17, 2015, the Plaintiff’s materials supplier, Miller Clapperton,
informed the Defendant Owner in writing that the balance of their subcontract was $3,674.20 for

retainage.
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97. On that same date, Miller Clapperton provided the Defendant Owner with lien waivers
for the total amount of their sﬁbcontract, less the $3,674.20 retainage, and shortly thereafter,
provided Defendant Owner with a lien waiver for the retainage.

98. Miller Clapperton is a Georgia company, with offices in Austell, Georgia, many hours
from Charleston.

99. After being advised in writing by the subcontractor of the balance due on the subcontract,
and receiving lien waivers froml the subcontractor for all amounts due on tile subcontract except
the $3,674.20 retainage, on or about September 21, 2015, the Defendant Owner issued a joint
check to Miller Clapperton and the Plaintiff in the amount of $16,309.95.

100.  On or about September 21, 2015, the Defendant dwner issued a second joint check to
Miller Clapperton and the Plaintiff in the amount of $1,016.50. |

101. The amounts of these two joint checks exceeded the retainage due to the
subcontractor by $13,652.50.

102. The Defendant Owner knew the subcontractor had already been paid everything but
retainage and that these funds were due to the Plaintiff solely.

103.  The Plaintiff voided these joint checks and returned them to the Defendant Owner.

104. On or about November 16, 2015, the Plaintiff informed the Defendant Owner in
writing that the Plaintiff itself had performed all the work reflected in line 22 of the Application
for Payment 15, installation of the steel lintels and closure angle plates.

105. After being informed that the Plaintiff, not the subcontractor Accu Welding, had
installed the steel lintels and closure angle plates, on or about November 30, 2015, the Defendant

Owner issued a joint check to Accu Welding and the Plaintiff in the amount of $270.39.
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106. The Defendant Owner knew at the time of the issuance of the check that the
subcontractor Accu Welding was not due these funds and that they were due to the Plaintiff
solely.

107.  Plaintiff voided the joint check and returned it to the Defendant Owner however the
Defendant Owner refused to re-issue the check solely to the Plaintiff.

108.  More joint checks followed, including one to subcontractor Pleasant Places and the
Plaintiff, for which the Defendant Owner had already received a lien waiver but wrote a joint
check for more than was owed to the subcontractor.

109. On April 21, 2015, the Plaintiff purchased materials for the wire trellis system for the
Defendant Owner’s project from SECO South, an online materials supplier, using a company
VISA card, and forwarded the back-up documentation of this purchase to the Defendant Owner
in May of 2015.

110. Seven months later, on December 30, 2015, the Defendant Owner wrote a joint check
to SECO South and Plaintiff knowing that these materials had been purchased by the Plaintiff
and the funds were due solely to the Plaintiff.

111, This joint check was voided and returned to the Defendant Owner, but Defendant
Owner refused to re-issue the check solely to the Plaintiff.

112. The Defendant owner wrote two joint checks to Plaintiff’s subcontractor, Allphase
Electrical on or about January 9, 2016, which exceeded the amount due to Allphase under its
subcontract with the Plaintiff, including retainage, by $12,232.31.

113.  The remainder of the funds paid to Allphase by the Defendant Owner were due to

Plaintiff as reimbursement for amounts Plaintiff had already paid to Allphase for materials.
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114. There was never a time when the Defendant Owner issued a joint check that was
returned by the Plaintiff because the amount was insufficient to cover the amount due to a
subcontractor under its subcontract with t{xe Plaintiff.

115.  The Plaintiff attempted to deal with the Defendant Owner’s improperly issued joint
checks for significantly more than the subcontractor was due, however this placed an undue
administrative burden on the Plaintiff in a fixed price Contract.

116. Several times, the Plaintiff returned a voided joint check to the Defendant Owner with
an explanation, and whether the Defendant Owner had received written confirmation of the
amount due from the subcontractor, had received lien waive;'s, or both, the Defendant Owner
refused to re-issue the check solely to the Plaintiff.

117. The few times prior to November of 2015 when the Plaintift did re-issue a voided
joint check solely to the Plaintiff, payment was delayed by several weeks.

118. The Defendant Owner requested in writing that the Plaintiff provide the amounts each
subcontractor was due.

119. The Defendant Owner made clear that it was only paying the subcontractors and not
any amounts billed or claimed due to the Plaintiff.

120.  Application for Payment 15, for work done through October 30, 2015, was sent to the
Defendant Owner on November 9, 2015.

121. The Defendant Owner did not pay any amounts due solely to the Plaintiff from this
Application for Payment.

122. The Defendant Owner did not pay $9,888.13 of Application for Payment 15 by

December 31, 2015,
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123. The $9,888.13 owing for Application for Payment 15 as of the end of December does
not include the joint check made out to the Plaintiff and the trellis materials supplier, SECO
South, for which the Defendant Owner had received documentation of the credit card charge in
May and knew was for reimbursement to the Plaintiff for materials purchased for the Defendant
Owner’s project.

124. The $9,888.13 owing for Application for Payment 15 as of the end of December does
not include the $2,608.09 due and owing from previous Applications for Payment, for which the
Plaintiff filed a Mechanic’s Lien on December 17, 2015.

125. The Defendant Owner was sent Application for Payment 16, for work done through
November 30, 2015, on December 9, 2015.

126. The Defendant Owner did not pay any amounts due on Application for Payment 16,
whether by joint check or otherwise.

127. The amounts due to the Plaintiff for the joint checks that the Defendant Owner
refused to re-issue solely to the Plaintiff were only a small percentage of what was due and
owing to the Plaintiff under the Contract; the remaining amounts were simply not paid at all by
the Defendant Owner.

128. On December 30, 2015, the Plaintiff mailed notice to the Defendant Owner of its
intent to demobilize in 7 days pursuant ito the Contract provisions if it did not receive payment
for amounts due under the applications for payment.

129. On January 2, 2016, the Plaintiff emailed the December 30 letter to the Defendant
Owner along with the proof of delivery of the letter to Defendant Owner’s office address.

130. The Defendant Owner did not acknowledge or respond to this correspondence.
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131.  The Plaintiff continued to perform work pursuant to the Contract through January 12,
2016, despite the Defendant Owner’s continued failure to pay in full all applications for
payment.

132.  The Plaintiff notified the Defendant Owner by email on January 12, 2016, that they
had demobilized and removed all equipment from the jobsite in accordance with the Contract
provisions as set forth in the December 30 letter.

133.  The Defendant Owner responded by claiming the Plaintiff had breached the contract
in a variety of ways and stating that if the Plaintiff did not resume work within 7 days, the
Defendant Owner was terminating the contract for cause.

134.  The Plaintiff did not resume work under the contract.

135.  The Plaintiff duly and timely filed a Notice and Certificate of Mechanics Lien with
the»Oﬂ'lce of the RMC for the County of Charleston at Book 0524, Page 038, on December 17,
2015, as of which date, the amount due and unpaid by Defendant under the contract was Two
Thousand Six Hundred Eight and 09/100 Dollars ($2,608.09), plus interest as provided under the
Contract, plus attorneys’ fees, a copy of which is attached hereto as Exhibit B (hereafter “the first
Lien™).

136. The Plaintiff duly and timely filed a Notice and Certificate of Mechanics Lien with
the Office of the RMC for the Cbunty of Charleston at Book 0542, Page 405, on March 22, 2016,
as of which date, the amount due and unpaid by Defendant under the contract, not including the
amount for the first Lien set forth above, was Twenty Nine Thousand Five Hundred Twenty One
and 28/100 (29,521.28), plus interest as provided under the Contract, plus attorneys’ fees, a copy

of which is attached hereto as Exhibit C (hereafter “the second Lien”).
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137.  The Plaintiff duly and timely filed a Notice and Certificate of Mechanics Lien with
the Office of the RMC for the County of Charleston at Book 0546, Page 296, on April 11, 2016,
as of which date, the amount due and unpaid by Defendant under the contract, not including the
amount of the first Lien and second Lien set forth above, was Fifty Two Thousand Eight
Hundred Sixty Eight and 78/100 Dollars ($52,868.78), plus interest as provided under the
Contract, plus attorneys’ fees, a copy of which is attached hereto as Exhibit D (hereafter “the
third Lien”).

138. The D'efendant Owner has failed to pay in t"ull the aniount of the first, second and
third Liens.

AS A FIRST CAUSE OF ACTION
Foreclosure of Mechanics Liens

139. Plaintiff reasserts and re-alleges all facts and claims of the preceding paragraphs of
this Complaint as if set forth verbatim herein.

140.  Plaintiff has commenced this action within six months of the last date it provided
labor and materials on the Real Property.

141.  Plaintiff is entitled to an Order of Foreclosure of its first, second and third
Mechanic’s Liens on the Real Propierty, requiring that the Real Property be sold and that the
proceeds of sale, after deducting all lawful charges and expenses, be paid to Plaintiff to be
applied to the amount owed pursuant to the Lien, including interest, plus attorneys’ fees and the
costs of this action.

AS A SECOND CAUSE OF ACTION
(Breach of Contract)

142.  Plaintiff reasserts and re-alleges all facts and claims of the preceding paragraphs of
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this Complaint as if set forth verbatim herein.
143.  The Defendant Owner willfully breached the contract with the Plaintiff in multiple

ways, including but not limited to .the following:

a. Failing to pay for labor and materials furnished and billed under
the Contract between Defendant Owner and the Plaintiff;

b. Improperly issuing joint checks when Defendant Owner was informed by the
subcontractor of the amount due and was provided lien waivers;

c. Improperly issuing joint checks when Defendant Owner was provided lien
waivers;

d. Tmproperly issuing joint checks to Plaintiff and materials suppliérs when
Defendant Owner was provided proof of payment for materials;

e. Refusing to re-issue improperly issued joint checks solely to the Plaintiff;

f. Providing an unattended address for service of notice under the contract;

g. Refusing to accept notice under the contract;

h. Refusing to participate in contractually mandated alternative dispute resolution;

i. Refusing to issue Construction Change Directives to keep the job moving forward

in the event ofa dispute over a Change Order as required by the Contract, despite
multiple requests by the Plaintiff;
j-  Wrongfully terminating the Contract for cause claiming Plaintiff was in breach.
144. As a.result of the breach of contract by Defendant Owner, the Plaintiff has been

damaged in the amounts owed; plus interest as pfovided under the contract; or in the event of

willful breach, interest as provided by statute, contract damages for costs, overhead and profit for
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the unfinished work, increased project administration and project management costs, and
increased reimbursable project costs caused by delays; attorneys’ fees; and the costs of this
action, for which amounts Defendant is responsible.

AS A THIRD CAUSE OF ACTION
(Quasi-Contract/Unjust Enrichment)

145. Plaintiff reasserts and re-alleges all facts and claims of the preceding paragraphs of
this Complaint as if set forth verbatim herein.

146. The Defendant Owner and Bank have had the use and benefit of the materials and
labor furnished by the Plaintiff and are unjustly retaining the benefit of the materials and labor
without paying Plaintiff in full for them.

147.  The Defendant Owner and Bank aré liable to Plaintiff for the reasonable value of the
labor and materials for which it has not paid in full, plus prejudgment interest from the date such
labor and materials were supplied.

WHEREFORE, the Plaintiff prays for judgment as follows:

A) On its First Cause of Action, Plaintiff demands that Plaintiff’s Mechanic’s Lien be
foreclosed, that due notice of said foreclosure be given all proper parties, that the priorities of the
Plaintiff and the Bank be determined, that the Real Estate be sold and that the proceeds used to
satisfy the amounts due Plaintiff on its Liens and for the costs incurred in prosecuting this action,
including attorneys’ fees, with any deficiency remaining a debt of the Defendant Owner to the
Plaintiff. |

B) On its Se(;ond Cause of Action, Plaintiff demands judgment against Defendant Owner
for Breach of Contract in the amount of all unpaid balance, plus prejudgment interest, costs and

attorneys’ fees; and in the event of willful breach, interest as provided by statute, contract
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damages for costs, overhead and profit for the unfinished work, increased project administration

and project management costs, and increased reimbursable project costs caused by delays,

attorneys’ fees, and the costs of this action.

C) On its Third Cause of Action, Plaintiff prays for judgment against Defendant Bank

and Defendant Owner, jointly and severally, in the amount of all labor and materials supplied by

Plaintiff but not paid for by Defendants, plus prejudgment interest from the date such labor and

materials were provided, and for the costs herein expended.

D) Plus such other and further relief that this Court deems just, equitable, and proper.

Charleston, S. C.

01. Oy , 2016

AYLOR & BOWLE LC
AN Al A

P.O. Box 1059
Charleston, SC 29402
(843) 723-4020; fax (843) 723-4021

22

Record on Appeal - Page 025



Record on Appeal - Page 026



All that piece or parcel of land, together with the building and improvements located thereon,
situate, lying and being on the East side King Street, between Ann and Mary Streets, in the City
of Charleston, and the State aforesaid. MEASURING AND CONTAINING on the front of King
Strect and on the East or back thirty seven (37°) feet, and on the North and South lines one
hundred fifty-nine (159°) feet and six (6”) inches, being the dimensions more or less. BUTTING
AND BOUNDING to the North on the lands now or formerly of the South Carolina Railway
Company, to the South on lands new or late of the Estate of William Schneider, and to the West
of King Street aforesaid.

The premises herein described is known as No. 480 in the present numbering system of King
Street, and being more fully described on a play of the said No, 480 King Street by Joseph
Needle, G.E., dated December 13, 1939 and recorded in the RMC Office for Charleston County
in Plat Book F, Page 49.

TMS No. 460-12-02-028

BEING the same property conveyed to 480 King Street, LLC by Warranty Deed of GLR King
Street Property, LLC, dated April 15, 2013 and recorded on April 18, 2013, in the RMC Office
for Charleston County in Book 0324, Page 189.
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IN THE OFFICE OF THE RMC FOR

STATE OF SOUTH CAROLINA )
) THE COUNTY OF CHARLESTON
COUNTY OF CHARLESTON ) ; :
)
Charles Blanchard Construction Corp., )
; )
Petitioner )
) NOTICE AND CERTIFICATE OF
vs. ) MECHANIC 'S LIEN
)
480 King Street, LLC, )
Respondent.- )
)

The Petitioner above named claims a lien in the amount set forth below ande;tablislud by the
sworn statement (Exhibit A), which is a true and just account of the armmt due to the Plamnffthh all
just credits given for labor and materiaks furnished and actually medin the erection, alteration, or repair
of buildings or structies situated on the ‘Teal estate des’cx"héd,ix‘l ExlﬁhltB, by virtue of its contract and
consent of the Defendant property owner, by Mary Am Kanterfs,ﬂze mamger of ifs agent, 480 King
Swreet, LLC, for its property 480 King Street | L

* The value of the labor and materials furnished is the sumofTwo Thousand, Six Hundred- Eight
and 69/100 ($2,608. 69) Dollars, as.is evidenced by the swom statement of account auached hereto as
Exhibit "A", and labor and materials were ﬁmshed o the after.descnbed real estate less than ninety
(90) days prior to date of the ﬁlmgandservme oftlm MechamcsLxen k )

That by virtue of the aforesaid labor and materials furmshed o the after-described property, and
by the service and filing of this Mechanic's lien, Peﬁ‘ﬁmier,‘ has and claims a Mechanic's Lien for the
payment of the indebtedness aforesaid and the cost ofenfcrcmg said Jien upon the following described

real estate, attached hereto as Exhibit “B™:
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WHEREFORE, Petiioner ckims a Mechanic's Lien in the sum of Two Thousand, Six
Hundred-Eight and 69/100 ($2,608.69) Dollars, plus interest, afreatsdhab’;k éttcme)fs fee as prescribed
by statute, and for the costs and disbursements of this action. | |

RESPECTFULLY SUBMITTED:

TAYLOR, BOWLEY & BYRD, LLC by:

D/LymBowey
39 Broad St., Suite 101
Charleston, SC 29401
843-723-4020 :
Attorneys for Petitioner

DatedJégéﬁé_
Charleston,’South Carolina
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_EXHIBIT A

STATE OF SOUTH CAROLINA I
COUNTY OF CHARLESTON )
Yo
CHARLES BLANCHARD ) IN THE OFFICE OF THE RMC:
CONSTRUCTION CORPORATION ) COUNTY OF CHARLESTON
: ) ) T
).
Petitioner ¥
Vs, )
)
480 ng Stmt LLC > : }
Res;xendems

Personally appeared before me the undersigned Mikc Blanchaxd wﬁq ﬁfét being duly swom,
states and deposes as follows:

1. That I am the prmcxpal of Charles Blanchard Construction Corporation, and
my Contractor’s License number is G] b l

2. That Charles Blanchard Construction Corporation contracted for construction
work on the premises located at 480 King Street owned, upon information and belief, by 480
King Street, LLC

3. That this work commenced:on 2010 and meanmg;ﬁxl work

dJunM

on this property was ongomg Iess than nmety (90) days from the ﬁling of this Mechamc s Lien,

4. That payment for this work in the amount of § 2 (.LQK b is due and

owing as of this date.

FURTHER THIS AFFIANT SAYETH NOT.

affidavit of Michael Blanchard p.1
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EXHIBITB

All that piece or parcel of land, together with the building 5 and nmprovemems located thereon, situate,
lying and being on the East side King Street, between Ann and Mary Streets, in the City of Charleston,
and the State aforesaid. MEASURING AND CONTAINING on the front emeg Street and on the
East or back thirty seven (37”) feet, and on the North and South Jines one hundred fifty-nine (159°) feet
and six (6”) inches, being the dimensions more or less. BUTTING AND BOUNDING to the North on
the lands now or formerly of the South Carolina Railway Campany, to the South on lands now or late of
the Estate of William Schneider, and to the West of Knlg Strea aforesald

The pretmises berein described is Joiovin a5 Nt 4 ,
and being more fully described on a play of the seph Needb G E,

dated December 13, 1939 and recorded in the RMC Office for Charleston County in Plat Book F,
Page 49.

TMS No. 460-12-02-028

BEING the same property conveyed to 480 King Street, LLC by Walramy Deed of GLR King Street
Property, LLC, dated April 15, 2013 and recorded on. April 18, 2013, in the RMC Office for
Charleston County in Book 0324, Page 189.
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STATE OF SOUTH CAROLINA ) IN THE OFFICE OF THE RMC FOR
. ) THE COUNTY OF CHARLESTON
Charts Binchard Consrcion o, ) |INNIAORANANUNEARRRA ==
y " BP0542405 -
Petitioner )
) NOTICE AND CERTIFICATE OF
Vvs. ) MECHANIC’S LIEN
480 King Street, LLC, ; -
Respondent. )
)

The Petitioner above named claims a lien in the amount set forth below and established
by the sworn statement (Exhibit A), which is a true and just account of the amount due to the
Plaintiff with alf just credits given for labor and materials furnished and actually used in the
erection, alteration, or repair of buildings or structures situatetion the real estate described in
Exhibit B, by virtue of its contract and consent of the Defendmﬁ pmperty owner, by Mary Ann
Kanters, the manager of its agent, 480 King Street, LLC, for its property 480 King Street

The value of the labor and materials furnished is the sum of Twenty Nine Thousand Five
Hundred Twenty One and 28/100 ($29,521.28) Dollars, as is evidenced by the sworn statement
of account attached hereto as Exhibit "A”, and fabor and materials were furnished to the
after-described real estate less than ninety (90) Aays pri§r to datq of the filing and service of this
Mechanic's Lien. |

That by virtue of the aforesaid labor and matenals furnished to the after-described
property, and by the service and filing of this Mechanic's lien, Petitioner, has and claims a
Mechanic's Lien for the payment of the indebtedness aforesaid and the cost of enforcing said lien

upon the following described real estate, attached hereto as Exhibit “B”:
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WHEREFORE, Petitioner claims a Mechanic's Lien in the sum of Twenty Nine
Thousand Five Hundred Twenty Onmc and 28/106 ($29,521.28) Dollars, plus interest, a

reasonable attorney's fee as prescribed by statute, and for the costs and disbursements of this

action.
TAYLOR, BOWLEY & BYRD, LLC by:
Charleston, SC 29402
843-723-4020
Attorneys for Petitioner
Dated ”
Charleston, South Carolina
2
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STATE OF SOUTH CAROLINA y
COUNTY OF CHARLESTON )
)
JARLES BLANCHARD i ‘
CHARLE ) INTHE OFFICE OF THE RMC:
™ )
Petitioner ) AFFIDAVIT OF MIKE
vs. ;  BLANCHARD
480 King Street, LLC Y
)
1 &

Personally appeared before me the undersigned Mike Blanchardwho first beiﬁg duly sworn,
states and deposes as follows: ; k i

1. That I am the principal of Charles BlanchardConsmlctlon Corporation,‘and
my Contractor’s License number is G11461. : 5 ‘

2. That Charles Blanchard ccpmctionco;pomﬁon contracted for construction
work on the premises located at 480 King Street owned, uﬁm*info:maﬁan and béliéf,‘ by 480
King Street, LLC. o |

3. That this work commenced on or around June of 2014, and meamngful work

on this property was ongoing less than mnety (90) days *ﬁ*om the ﬁixng of this Mechamc sLien.

4. That payment for this work in the amouqt of § 29,52 1.28 is due and owing as of
this date. This amount is in addition to the $2,608.69 for whi;;ﬁ a previous lien was filed with the
Charleston County RMC at Book 0524, page 038. |

[Signature block on following page]

affidavit of Michael Blanchard p.1
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FURTHER THIS AFFIANT SAYETHNOT,

Mike Blanchard

Sworn to before me this
-~

UL g oA
Notary Public for South Carolina V 9 ~
My commission expires Mgv 3, 202 Li/ S

) '“"““?H“I; "-"”l;

SN2,

affidavit of Michael Blanchard p.2
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EXHIBIT B

All that piece or parcel of land, together with the building and improvements located thereon,
situate, lying and being on the East side King Street, between Ann and Mary Streets, in the City
of Charleston, and the State aforesaid. MEASURING AND CONTAINING on the front of King
Street and on the East or back thirty seven (37°) feet, and on the North and South lines one
hundred fifty-nine (159°) feet and six (6”) inches, being the dimensions more or less. BUTTING
AND BOUNDING to the North on the lands now or formerly of the South Carolina Railway
Company, to the South on lands now or late of the Estate of William Schneider, and to the West
of King Street aforesaid.

The premises herein desctibed is known as No, 480 in the present numbering system of King
Street, and being more fully described on a play of the said No. 480 King Street by Joseph
Needle, G.E., dated December 13, 1939 and recorded in the RMC Office for Charleston County
in Plat Book F, Page 49. L

TMS No. 460-12-02-028

BEING the same property conveyed to 480 King Street, LLC by Warranty Deed of GLR King
Street Property, LLC, dated April 15, 2013 and recorded on April 18, 2013, in the RMC Office
for Charleston County in Book 0324, Page 189.
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STATE OF SOUTH CAROLINA ) IN THE OFFICE OF THE RMC FOR
) THE COUNTY OF CHARLESTON
‘COUNTY OF CHARLESTON ) a0 :
)
Charles Blanchard Construction Corp., )
)
Petitioner ) R ST
) NOTICE AND CERTIFICATE OF
Vvs. ) - MECHANIC’S LIEN
)
480 King Street, LLC, )
Respondent. )
)

The Petitioner above named clanns a lten mtheamount set forth below and established
by the sworn statement (Exhibit A), Which isa true aud:j’ust'account of the amount due to the
Plaintiff with all just credits given for labor and materials furnished and actually used in the
erection, alteration, or repair of bmldmgs or strucﬁrés s;tuated on the real estate described in
Exhibit B, by virtue of its contract and consent of the Defénd@t property owner, by Mary Ann
Kanters, the manager of its agent, 480 King Street, LLC, for its property 480 King Street

The value of the labor and materials furnished is the sum of Fifty 'I‘Wu Thousand Eight
Hundred Sixty Eight and 78/100 ($52,868.78) Dollars; as is evidenced by the sworn statement of
account attached hercto as Exhibit “A™, and labor anfl materials were furnished to the
after-described real estate less than m'néty (80) days prior to date of the filing and service of this
Mechanic's Lien.

That by virtue of the aforesaid labor and materials furnished to the after-described
property, and by the service and filing of this Mechanic's lien, Petitioner, has and claims a
Mechanic's Lien for the payment of the indebtedness aforesaid and the cost of enforcing said lien

upon the following described reat estate, attached hereto as Exhibit “B™:
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'STATE OF SOUTH CAROLINA )
COUNTY OF CHARLESTON )
%
CHARLES BLANCHARD ) IN THE OFFICE OF THE RMC:
CONSTRUCTION CORPORATION ) COUNTY OF CHE;RLESTDN
. } 3 ®
Petitioner ) AFFIDAVIT OF MIKE -
vs. ; BLANCHARD ,
480 King Street, LLC ) 4 |
* Respondents )
)
3y

Personally appeared before me the undersigned Mike Blanchardwho first being duly sworn,
states and deposes as follows: | : 5 ’ \

1. That I am the principal of k Charles ;Blyénql‘ayard:(‘:@stmctim Corporation, and
my Contractor’s License umberis G11461.

2. That Charles Blanchard Construction Ct)rporatmn contracted for construction
work on the premises located at 480 King S‘trget owmd, gpén infomation and belief, by 480
ing St LLC. e e e

3. That thxs work commenced on or arot ‘nd I une of 2014 and meaningful work

on this property was ongomg less than niﬁety (90) days from tﬁe ﬁlmg of thls Mechamc s Llen

4. That payment for this work in the amount of $52,868.78 is due and owing as of
this date. This amount is in addition to the $2,608.69 for wmchf;at previous lien was filed with the
Charleston County RMC on December 17, 201 5at Book 0524, bégeﬁ,-%& This amount is also in
addition to the $29,521.28 for which a previous lien was ﬁled vmhthe Charleston County RMC
on March 22, 2016 at Book 0542, page 405. |

Affidavit of Michae! Blanchard p.1
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EXHIBIT B

All that piece or parcel of land, together with the buildi g and improvements located thereon,
situate, lying and being on the East side King Street, between Ann and Mary Streets, in the City
of Charleston, and the State aforesaid. MEASURING AND CONTAINING on the front of King
Street and on the East or back thirty seven (37) feet, and on the North and South lines one
hundred fifty-nine (159°) feet and six (6”) inches, being the dimensions more o less, BUTTING
AND BOUNDING to the North on the lands now or formerly of the South Carolina Railway
Company, to the South on lands now or late of the Estate of William Schneider, and to the West
of King Street aforesaid.

The premises herein described is known as No. 480 in the present numbering system of King
Street, and being more fully described on a play of the said No. 480 King Street by Joseph
Needle, G.E., dated December 13, 1939 and recorded in the RMC Office for Charleston County
in Plat Book F, Page 49,

TMS No. 460-12-02-028

BEING the same property conveyed to 480 King Street, LLC by Warranty Deed of GLR King
Street Property, LLC, dated April 15, 2013 and recorded on April 18, 2013, in the RMC Office
for Charleston County in Book 0324, Page 189,
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

S N N

COUNTY OF CHARLESTON CASE NO. 2016-CP-10-3468

CHARLES BLANCHARD
CONSTRUCTION CORP., INC.,

Plaintiff, ANSWER, AFFIRMATIVE DEFENSES |

AND COUNTERCLAII\E

(Jury Trial Dem;g,tidecg'

VS.

. c:J:‘: ~-="
480 KING STREET, LLC et.al. o2 o
Defendant. &S

e e N N N N N N N S N N S S

Comes now Defendant, 480 King Street, LLC (here'ihafter, “Defendant” or
“Owner”), by and through its undersigned attorneys and Answers the allegations
of Plaintiff's Complaint, asserts certain Affirmative Defenses and Counterclaims
and states the following:

FOR A FIRST DEFENSE

(Qualified Denial)

1. Except as otherwise admitted, qualified, or explained hereinafter,
Defendant denies each and every allegation contained in thelComplaint and
demands strict proof thereof.

2. Defendant admits the allegations of paragraph 1 only inasmuch as
the defendant is a Corporation organized and opérating under the laws of South
Carolina. Defendant denies the remaining allegations of paragraph 1 of the

Plaintiff's Complaint and demands strict proof thereof.
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3. Defendant admits the allegations of paragraph 2 only inasmuch as
the Defendant is a Corporation organized and existing under the laws of South
Carolina. Defendant denies the remaining allegations of paragraph 2 of the
Plaintiff's Complaint and demands strict proof thereof.

4, Defendant admits the allegations of paragraph 3 only inasmuch as
the Defendant, TD Bank, N.A., NQ is a National Banking Organization, organized
and existing under the laws of the United States and the State of South Carolina.
Defendant denies the remaining allegations of paragraph 3 of the Plaintiff's
Complaint and demands strict proof thereof.

5. Defendant admits the allegations of paragraph 4 of the Plaintiff's
Complaint. |

6. Defendant admits the allegations of paragraph 5 of the Plaintiff's
Complaint.

7. Answering paragraph 6 of the Plaintiff's Complaint, Defendant
repeats and realleges its Answer to paragraphs 1 through 6 as fully as if
repeateld herein verbatfm.

8. Defendant denies for lack of knowledge the allegations of
paragraph 7 of the Plaintiff's Complaint and demands strict proof thereof.

9. Defendaht denies for lack of knowledge the allegations of
paragraph 8 of the Plaintiff's Complaint and demands strict proof thereof.

10. Defendant admits the allegations of paragraph 9 insomuch as there
were delays. Defendant denies the remaining allegations of paragraph 9 and

demands strict proof thereof.
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11.  Defendant admits the allegations of paragraph 10 insomuch as the
Plaintiff’ after reviewing the plans of the project for the contracted work ordered
the wrong elevator for the project. Defendant denies the remaining allegations of
paragraph 10 and demands strict proof thereof.

12. Defendant admits the allegations of paragraph 11 insomuch as the
Plaintiff was responsible for providing the elevator. Defendant denies the
remainder of the allegations of paragraph 11 and demands strict proof thereof.

13. Defendant denies the allegations of paragraph 12 and demands
strict proof thereof.

14. Defendant denies the allegations of paragraph 13 inasmuch as
“there was a hold placed on that portion of the work on the project. There was
plenty of other work that could have continued to be done on the project, but
Plaintiff decided to use this as a ‘complete stop” of work. Defendant denies the
remaining allegations of paragraph 13 and demands strict proof thereof.

15. Defendant admits the allegations of paragraph 14 inasmuch as the
engineers determined that it was not needed.

16. Defendant denies the allegations of paragraph 15 of the Plaintiff's
Complaint and demands strict proof thereof.

17.  Defendant denies the allegations of paragraph 16 of Plaintiff’s
Complaint and demands strict proof thereof.

18.  Defendant denies the allegations of paragraphs 17 and 18 and
demands strict proof thereof. |

19. Defendant denies the allegations of paragraph 19 and demands
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strict proof thereof.

20. Defendant denies the allegations of paragraphs 19, 20, 21, 22, 23
24, 25 and demands strict proof thereof, as no work was being performed by
Charles Blanchard Construction or any of its subcontractors from May 4, 2015
through most of July, 2015.

21. Defendant admits to the allegations of paragraph 26 inasmuch as
there were meetings regarding the value engineer portions of the job. Plaintiff
stated that value engineering could be handled by Plaintiff. Architect and
Engineers were involved when requested by Plaintiff. Plaintiff had free access to
Architect and Engineer and on numerous occasions communicated with Architect
and Engineer without Owners knowledge. Defendant dénies the remaining
allegations of paragraph 26 and demands strict proof thereof.

22. Defendant denies the allegations of paragraph 27 and demands
strict proof thereof.

23. Defendant admits the allegations of paragraph 28 inasmuch as the
Defendant did have a meeting with AT&T. Defendant denies the remaining
allegations of paragraph 28 and demands strict proof thereof.

24.  Defendant denies the allegations of paragraphs 29, 30, 31, 32, 33,
34, 35, 36, 37, 38, 39, 40, 41, 42,-43 and demands strict proof thereof.

25. Defendant denies the allegations of paragraph 44 and demands
strict proof thereof.

26. Defendant admits the allegations of paragraph 45 inasmuch that

Plaintiff submitted change orders Defendant denies the remaining allegations of
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paragraph 45 and demands strict proof thereof.

27. Defendant denies the allegations of paragraph 46 of Plaintiff's
Complaint and demands strict proof thereof.

28. Defendant admits that the contractor emailed the owner but denies
the remainder of the allegations of paragraph 47 of Plaintiff's Complaint and -
demands strict proof thereof.

29. Defendant denies the allegations of paragraph 48 of Plaintiff's
Complaint and demands strict proof thereof.

30. Defendant denies the allegations of paragraph 49 of Plaintiff's
Complaint and demands strict proof thereof.

31. Defendant denies the allegations of paragraph 50 of Plaintiff's
Complaint and demands strict proof thereof.

32. Defendant admits the allegations of paragraph 51 of Plaintiff's
Complaint insomuch as received email. Defendant denies the remaining
allegations of paragraph 51 and demands strict proof thereof.

33. Defendant admits the allegations of paragraph 52 of Plaintiff's
Complaint.

34. Defendant denies the allegations of paragraph 53 of the Plaintiff's
Complaint and demands strict proof thereof.

35. Defendant denies the allegations of paragraph 54 of the Plaintiff’s
Complaint and demands strict proof thereof.

36. Defendant admits the allegations of paragraph 55 of Plaintiff's

Complaint
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insomuch as the Plaintiff gave instructions to the election to demobilize despite
the fact that there was plenty of other work that could have been done.
Defendant denies the remainder of the allegations of paragraph 55 of Plaintiff's
Complaint and demands strict proof thereof.

37. Defendant admits the allegations of paragraph 56 inasmuch as
receiving email. Defendant denies the remainder of the allegations of
paragraph 56 of Plaintiffs Complaint and demands strict proof thereof.

38. Defendant admits the allegations of paragraph 57 of Plaintiff's
Complaint.

39. Defendant denies the allegations of paragraph 58 of Plaintiff’'s
Complaint and demands strict proof thereof.

40. Defendant denies the allegations of paragraph 59 of Plaintiff's
Complaint and demands strict proof thereof.

41. Defendant denies the allegations of paragraph 60 of Plaintiff's
Complaint and demands strict proof thereof.

42. Defendant admits the allegations of paragraph 61 of Plaintiff's
Complaint.

43. Defendant denies the allegations of paragraph 62 of Plaintiff's
Complaint and demands strict proof thereof.

44.  Defendant admits the allegations of paragraph 63 insomuch as
Plaintiff did not sign the Construction Change Order. Defendant denies the
remaining allegations of paragraph 63 and demands strict proof thereof.

45. Defendant admits the allegations of paragraph 64 insomuch that
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the Contract provided for mediation and arbitration to resolve disputes.
Defendant denies the remainder of the allegations of paragraph 64 and demands
strict proof thereof.

46. Defendant denies the allegations of paragraph 65 of Plaintiff's
Complaint. The method of notice is clearly defined in the contract and the
Plaintiff failed to confirm notice to the terms and conditions of the contract.

General Conditions of the Contract Section 13.3 Written Notice: “Written
notice shall be deemed to have been duly served if delivered in person to the
individual, to a member of the firm or entity, or to an officer of the corporation for
which it was intended; or if delivered at, or sent by registered or certified mail or

" by courier service providing proof of delivery to, the last business address known
to the party giving notice.”

Addendum reads: “This Addendum and its provisions supersede the
original body of the Agreement, A201, all exhibits, attachments and all its
references in its entirety, and whenever there may be a conflict between the
Addendum and the Agreement and/or A201, this Addendum shall be the
controlling document.”

47. Defendant admits the allegations of paragraph 66 of Plaintiff's
Cpmplaint. |

48. Defendant denies the allegation of paragraph 67 of Plaintiff's
Complaint and demands strict proof thereof.

49; Defendant denies the allegations of paragraph 68 of Plaintiff’s

Complaint and demands strict proof thereof.
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Addendum reads: “This Addendum and its provisions supersede the
original body of the Agreement, A201, all exhibits, attachments and all its
references in its entirety, and whenever there may be a conflict between the
Addendum and the Agreement and/or A201, this Addendum shall be the
controlling document.”

50. Defendant denies the allegations of paragraph 69 of Plaintiff's
Complaint and demands strict proof thereof.

51. Defendant denies the allegations of paragraph 70 of Plaintiff's
Complaint and demands strict proof thereof.

52. Defendant denies the allegations of paragraph 71 of Plaintiff's
Complaint and demands strict proof thereof.

53. Defendant denies the allegations of paragraph 72 of Plaintiff's
Complaint and demands strict proof thereof.

54. Defendant denies the allegations of paragraph 73 of Plaintiff's
Complaint and demands strict proof thereof.

55. Defendant denies the allegations of paragraph 74 of Plaintiff's
Complaint and demands strict proof thereof.

55. Defendant denies the allegations of paragraph 75 of Plaintiff's
Complaint and demands strict proof thereof. |

56. Defendant denies the allegations of paragraph 76 of Plaintiff's
Complaint and demands strict proof thereof.

57. ' Defendant denies the allegations of paragraph 77 of Plaintiff's

Complaint and demands strict proof thereof.
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58. Defendant denies the allegations of paragraph 78 of Plaintiff's
Complaint and demands strict proof thereof. |

59. Defendant denies the allegations of paragraph 79 of Plaintiff's
Complaint and demands strict proof thereof.

60. Defendant denies the allegations of paragraph 80 of Plaintiff's
Complaint and demands strict proof thereof. |

61. Defendant denies the allegations of paragraph 81 of Plaintiff's
Complaint and demands strict proof thereof.

62. Defendant denies the allegations of paragraph 82 of Plaintiff's
Complaint and demands strict proof thereof.

63. Defendant denies the allegations of paragraph 83 of Plaintiff's
Complaint and demands strict proof thereof.

64. Defendant denies the allegations of paragraph 84 of Plaintiff’s
Complaint and demands strict proof thereof.

65. Defendant denies the allegations of paragraph 85 of Plaintiff's
Complaint and demands strict proof thereof.

66. Defendant denies the allegations of paragraph 86 of Plaintiff's
Complaint and demands strict proof thereof.

67. Defendant denies the allegations of paragraph 87 of Plaintiff's
Complaint and demands strict proof thereof.

68. Defendant denies the allegations of paragraph 88 of Plaintiff's
Complaint and demands strict proof thereof.

69. Defendant denies the allegations of paragraph 89 of Plaintiff's
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Complaint and demands strict proof thereof.

70. Defendant admits the allegations of paragraph 90 of Plaintiff's
Complaint.

71. Defendant denies the allegations of paragraph 91 of Plaintiff's
Complaint and demands strict proof thereof.

72. Defendant denies the allegations of paragraph 92 of Plaintiff's
Complaint and demands strict proof thereof.

73. Defendant denies the allegations of paragraph 93 of Plaintiff's
Complaint and demands strict proof thereof.

74. Defendant denies the allegations of paragraph 94 of Plaintiff's
Complaint and demands strict proof thereof.

75. Defendant denies the allegations of paragraph 95 of Plaintiff's
Complaint and demands strict proof thereof.

76. Defendant admits the allegations of paragraph 96 insomuch as that
on September 17, 2015 the Plaintiff's material supplier, Miller Clapperton did
contact Defendant. Defendant denies the remainder of the allegations of
paragraph 96 of Plaintiff's Complaint and demands strict proof thereof.

77. Defendant denies the allegations of paragraph 97 of Plaintiff's
Complaint and demands strict proof thereof.

78. Defendants admit the allegations of paragraph 98 of plaintiff's
Complaint insomuch as Miller Clapperton is a Georgia company with offices in
Austell Georgia. Defendant denies the remaining allegations of paragraph 98 of

Plaintiff's Complaint and demands strict proof thereof.
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79. Defendant admits the allegations of paragraph 99 of Plaintiff’s
Complaint insomuch as Defendant did issue a joint check the Miller Clapperton
and the Plaintiff. Defendant denies the remainder of the allegations contained in
paragraph 99 and demands strict proof thereof.

80. Defendant admits the allegations of paragraph.100 of the Plaintiff’s
Complaint.

81. Defendant denies the allegations of paragraph 101 of Plaintiff’s
Complaint and demands strict proof thereof.

82. Defendant denies the allegations of paragraph 102 of Plaintiff's
Complaint and demands strict proof thereof.

83. Defendant admits the allegations of paragraph 103 of Plaintiff's
Complaint.

84. Defendant denies the allegations of paragraph 104 of Plaintiff's
Complaint and demands strict proof thereof.

85. Defendant admits the allegations of paragraph 105 of Plaintiff's
Complaint insomuch as Defendant did issue a joint check to Accu Welding and
the Plaintiff in the amount of $270.30. Defendant denies the remainder of the
allegations of paragraph 105 of Plaintiff's Complaint and demands strict proof
thereof.

86. Defendant denies the allegations of paragraph 106 of Plaintiff's
Complaint and demands strict proof thereof.

87. Defendant denies the allegations of paragraph 107 of Plaintiff's

Complaint and demands strict proof thereof.
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88. Defendant denies the allegations of paragraph 108 of Plaintiff's
Complaint and demands strict proof thereof.

89. Defendant denies the allegations of paragraph 109 of Plaintiff's
Complaint and demands strict proof thereof.

90. Defendant denies the allegations of paragraph 110 of Plaintiff's
Complaint and demands strict proof thereof. |

91. Defendant denies the allegations of paragraph 111 of Plaintiff's
Complaint aﬁd demands strict proof thereof.

92. Defendant admits the allegations of paragraph 112 of Plaintiff's
Complaint insomuch as Defendant wrote two joint checks to Plaintiff
. subcontractor. Defendant denies the remainder of the allegations of paragraph
112 of Plaintiff's Complaint and demands strict proof thereof.

93. Defendant denies the allegations of paragraph 113 of Plaintiff's
Complaint and demands strict proof thereof.

94. Defendant denies for lack of knowledge the allegations of
paragraph 114 of Plaintiff's Complaint and demands strict proof thereof.

95. Defendant denies the allegations of paragraph 115 of Plaintiff's
Complaint and demands strict proof thereof.

96. Defendant denies the allegations of paragraph 116 of Plaintiff's
Complaint and demands strict proof thereof.

97. Defendant denies the allegations of paragraph 117 of Plaintiff's
Complaint and demands strict proof thereof.

98. Defendant admits the allegations of paragraph 118 of Plaintiff's
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Complaint.
99. Defendant denies the allegations of paragraph 119 of Plaintiff's
Complaint and Demands strict proof thereof.

100. Defendant admits the allegations of paragraph 120 of Plaintiff's
Complaint.

101. Defendants admits the allegations of paragraph 121 of Plaintiff's
Complaint. Defendant did not issue payment solely to Plaintiff due to The fact
that there were numerous deficiencies in this Application for Payment #15 that
Defendant notified Plaintiff of in Defendant’s cover letter enclosing partial

. payment sent on November 30, 2015.
-102. Defendant admits the allegations of paragraph 122 of Plaintiff's
Complaint. Defendant did not pay the $9,888.13 of Application for Payment #15
by December 31, 2015 because the deficiencies noticed to Plaintiff of Application
for Payment #15 were not cured by December 15, 2015.

103. Defendant denies for lack of knowledge the allegations Qf
paragraph 123 of Plaintiff's Complaint and demands strict proof thereof.

104. Defendant denies for lack of knowledge the allegations of
paragraph 124 of Plaintiff's Complaint and demands strict proof thereof.

105. Defendant admits the allegations of para graph 125 of Plaintiff's

Complaint.

106. Defendant denies the allegations of paragraph 126 of Plaintiff's

Complaint as Defendant did make payment on this Application for Payment #16

on December 30, 2015 sent via Fed Ex.
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107. Defendant denies the allegations of paragraph 127 of Plaintiff's
Complaint and demands strict proof thereof. Defendant denies the allegations of
paragraph 128 of Plaintiffs Complaint and demands strict proof thereof.

108. Defendant denies for lack of knowledge the allegations of
paragraphs 129 and paragraph 130 of Plaintiffs Complaint and demands strict
proof thereof.

109. Defendant denies the allegations of paragraph 131 of Plaintiff's
Complaint and demands strict proof thereof.

110. Defendant admits the allegations of paragraph 132 insomuch as
Plaintiff did notice Defendant. Defendant denies the remainder of the allegations
of paragraph 132 and demands strict proof thereof.

111. Defendant admits the allegations of paragraph 133 insomuch as
Plaintiff did notice Defendant. Defendant denies the remainder of the allegations
of paragraph 133 and demands strict proof thereof.

112. Defendant admits the allegations of paragraph 134 of Plaintiff's
Complaint.

113. Defendant admits the allegations of paragraph 135 insomuch as
Plaintiff attempted to file a Notice and Certificate of Mechanic’s Lien on
December 17, 2015. Defendant denies that the lien is justified or enforceable or
that Defendant was properly served. Defendant denies the remainder of the
allegations of paragraph 135 as stated herein and demands strict proof thereof.

114. Defendant admits the allegations of paragraph 136 of Plaintiff's

Complaint insomuch as Plaintiff attempted to file a Notice and Certificate of
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Mechanics Lien on March 22, 2016. Defendant denies that the Lien is justified or
enforceable, or that Defendant was properly served. Defendant denies the
remainder of the allegations of paragraph 136 of Plaintif’'s Complaint as stated
herein and demands strict proof thereof.

115. Defendant denies for lack of knowledge the allegations of
paragraph 137 of Plaintiff's Complaint a.nd demands strict proof thereof.

116. Defendant denies the allegations of paragraph 138 of Plaintiff's
Complaint and demands strict proof thereof, however, the contract has been paid
in full.

117.. Answering paragraph 139 of Plaintiffs Complaint, Defendant

Arepe;ats and realleges its answers to paragraphs 1 through 138 of the Plaintiff's
Complaint as fully as if repeated herein verbatim.

118. Defendant denies the allegations of paragraph 140 of Plaintiff's
Complaint and demands strict proof thereof.

119. Defendant denies the allegations of paragraph 141 of Plaintiff's
Complaint and demands strict proof thereof. |

| 120. Answering paragraph 142 of Plaintiffs Complaint, Defendant
repeats and realleges its answers to paragraphs 1 through 141 of the Plaintiff’s;
Complaint as fully as if repeated herein verbatim.

121. Defendant denies the allegations of paragraph 143 of Plaintiff's
Comp’Iaint and demands strict proof thereof.

122. Defendant denies the allegations of paragraph 144 of Plaintiff's

Complaint and demands strict proof thereof.
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123. Answering paragraph 145 of Plaintiffs Complaint, Defendant
repeats and realleges its answers to paragraphs 1 through 144 of the Plaintiff's
Complaint as fully as if repeated herein verbatim.

124. Defendant denies the allegations of paragraph 146 of Plaintiff's
Complaint and demands strict proof thereof.

125. Defendant denies the allegations of paragraph 147 of Plaintiff's
Complaint and demands strict proof thereof.

126. Defendants deny that the Plaintiff is entitled to any of the relief

requested in the prayer for relief.

FOR A SECOND DEFENSE

(Failure to State a Claim)

127. The Complaint, in whole or in part, shduld be dismissed pursuant
to Rule 12(b)(6) for failure to state a claim against the Defendant. The facts as
alleged in the Complaint do not state an actionable claim or support a theory of
recovery against the Defendants as a matter of law. In particular, Plaintiff's claim
for lien foreclosure fails as a matter of law. Pursuantto S.C. Code § 29-5-15
(A), a contractor is required to state his contractor license number on the lien
document when the lien is filed. Plaintiff did not place his license number on the
lien document, and instead placed it on an affidavit. . In construing a statute, its
words must be given their plain and ordinary meaning without resorting to subtle
or forced construction to limit or expand the statute's operation. See First Baptist

Church of Mauldin v. City of Mauldin 308 S.C. 226, 229, 417 S.E.2d 592, 593

Record on Appeal - Page 059



(1992). A mechanic's lien is purely statutory. Therefore, the requirements of the

statute must be strictly followed. See Ferguson Fire and Fabrication, Inc. v.

Preferred Fire Protection, LLC 397 S.C. 379, 384, 725 S.E.2d 495, 498 (S.C.

App. 2012). A mechanic's lien exists only by virtue of statute; therefore, one's
right to a mechanic's lien is wholly dependent upon the language of the statute
creating it and the court is not at liberty to depart from the plain meaning of the

mechanic lien's statutory language. See Skiba v. Gessner, 374 S.C. 208, 212,

648 S.E.2d 605, 607 (2007).

(0) D DEFENSE

(Breach of Contract/Breach of Covenant of Good Faith & Fair Dealing)
128. Any failure on the part of the Defendant to perform as agreed
- under any contract with the Plaintiff, although specifically denied, was excused
because of the Plaintiff's breaches of the parties' Contract and Addendum and
Plaintiff's breaches of the express or implied covenant of good faith and fair
dealing in such particulars as the evidence will show.
EOR A FOURTH DEFENSE
(Firét Material Breach)

129. Plaintiff's claims are barred in whole or part because the Plaintiff

was the first to materially breach the Contract in such particulars as the evidence

will show.
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FOR A FIFTH DEFENSE

(Unclean Hands)

130. Plaintiff's claims are barred in whole or part by the doctrine of
unclean hands.

EOR A SIXTH DEF
(Waiver)

131.  Plaintiff's claims are barred in whole or part by the doctrine of
waiver due to its own failures to perform, comply with, and/or conform with the
terms of the parties' Contract and Addendum in such particulars as the evidence
will show.

EOR A SEVENTH DEFENSE
(Estoppel)

132.  Plaintiff s claims are barred in whole or part by the doctrine of
estoppel due to their own failures to perform, comply with, and/or conform with
the terms of the parties' Contract and Addendums in such particulars as the
evidence will show.

o EFENSE
(Set-Off /Recoupment)

133. To the extent that the Defendant is found liable to the Plaintiff,
which liability is expressly denied, the claims alleged in the Complaint should be
reduced under the doctrines of set-off, and/or recoupment for monies owed by

the Plaintiff to the Defendant.
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(0] NTH DEFENSE
(Reservation of Additional and Further Defenses)
134. Defendant reserves any additional and further defenses as
may be revealed by additional information through the course of discovery and
investigation in a manner that is consistent with the South Carolina Rules of Civil
Procedure.
FOR AN TENTH DEFENSE AND BY WAY OF

A FIRST COUNTERCLAIM AGAINST THE PLAINTIFF
(Breach of Contract)

135. Defendant repeats, alleges, and incorporates by reference as if
fully set forth herein its answers to the allegations contained in the Complaint and
its allegations in paragraphs 1 through 134 herein-above.

136. The Plaintiff and the Defendant entered into a Contract.

137. The Contract and Addendum contain mutually dependent

obligations by and between Contractor and Owner. Each party’s performance
of its obligations under the terms of the Contrac;t and Addendum is a condition
precedent to that party's enforcement of the terms and provisions of the Contract
and Addendum.

138. Notwithstanding the above-referenced Contract and Addendum,
and the full and continued performance on the part of Defendant Owner, Plaintiff
has materially breached the terms and provisions of the parties' Contract and
Addendum as stated herein by, inter alia, having failed to complete the project
according to the Contract, implementing cost over-runs, caused forseeable lost

profits to Owner, and caused Owner to pay others to fix Plaintiff's defective work.
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139. As adirect and proximate result of the Plaintiff's breaches of the
Contract and Addendum, Owener has been damaged in an amount to be
determined by the trier of fact.

140. Defendant is entitled to compensation from Plaintiff for its actual,
compensatory, consequential, special, and incidental damages, together with
prejudgment interest at the rate of 8.75% per annum pursuant to S.C. Code Ann.
§ 34-31-20(A), as well as costs, expenses and attorney's fees incurred in
bringing this action, all in an amount to be determined by the trier of fact.

FOR A ELEVENTH DEFENSE AND BY WAY OF

A SECOND COUNTERCLAIM AGAINST THE PLAINTIFF
(Negligence/Gross Negligence as to Plaintiff Builder)

141. Defendant hereby incorporates the allegations of the foregoing
paragraphs as if fully restated herein.

142. Defendant is the owner of the premise described in Plaintiff's
Complaint.

143." At all times relevant hereto, Plaintiff was engaged in the practice of
designing, developing, constructing and selling buildings in Charleston County.

144. Upon information and belief, Michael Blanchard is or was the
qualifying license holder for Charles Blanchard Construction Corp., Inc
(hereinafter, “Plaintiff Builder”).

145. The Plaintiff Builder obtained the necessary building permits which
allowed the building to be constructed. As such, Plaintiff Builder owed a duty to

the Plaintiffs to construct the Residence free from defects, in a good and
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workmanlike manner and in accordance with applicable building codes and
industry standards.

146. Defendant, due to recent invesﬁgations, has determined that the
building is and has been extensively damaged, which damage was proximately
caused by the Plaintiff, their agents, servants, employees, and/or subcontractors.
As a direct and proximate result of the Plaintiff's actions, Defendant has spent and
will continue to expend substantial sums of money in order to renovate and restore
the building to make it safe and habitable, and in addition thereto, the building has
suffered a loss in value and depreciation by virtue of the defects and damages. In
addition, Defendant will be required to expend substantial sums which include, but
are not limited to, the cost of the investigation, the design of the repair, the repair
itself and other actual, incidental, consequential, special, direct, and indirect
damages all to Defendant’'s damage in an amount to be determined. As a result
of the conduct referenced herein, Defendant is entitled to punitive damages in an
amount to be determined.

147. Notwithstanding that Defendant has properly maintained the
building, the construction defects set forth herein have caused occurrences in the
form of leaks, air infiltration, defects, and failures within the building envelope
which are not readily apparent to one examining the exterior surface thereof.

148. The latent construction defects have resulted in repeated exposure
to the same generally harmful conditions over time and have resulted in
consequenvtial damages. Such repeated exposure to the same generally harmful

conditions constitutes “occurrences” and compensable damage. Further, the
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negligence of each Defendant herein has resulted in damage to the work of the
other subcontractors and trades, damage to non-defective components of the
work, damage to the building, the Defendant’s property (real and personal), and

the Defendant’s use and enjoyment of the Residence.

149. Upon information and belief, the Plaintiff Builder, either with their own
employees or through the use of subcontractors, designed, constructed and sold
the building.

| 150. Upon information and belief, Defendant Michael Blanchard is the
holder of a South Carolina Commercial Builder's license and was the qualifying
license holder for Charles Blanchard Construction Corp., Inc.

151. As a licensed commercial builder, Plaintiff Builder owed a duty to the
Defendant to exercise due care in the construction of the building and to construct
the building free from defects and in conformity with applicable building and
dwelling codes, approved construction plans and specifications, and in a careful,
diligent, and workmanlike manner.

152. The Plaintiff Builder and their agents, servants, employees, and/or
subcontractors were negligent, caréless, reckless, willful and wanton in failing to
design and/or construct the building in accordance with the applicable building and
dwelling codes, and in a careful, diligent, and workmanlike manner, thereby
breaching the above-referenced duty by, but not limited to, the following
particulars:

a. In failing to construct the building so as to make the exterior

building envelope water tight and thereby violating the
building code in effect at the time the work was performed;
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b. In failing to install, or properly an appropriate secondary
weather resistant barrier on the exterior wall sheathing;

C. In failing to install, or properly install, flashing at windows
and/or doors;

d. In failing to properly protect the rough openings from moisture
intrusion;

e. In installing a roof covering that allows water intrusion into the

interior of the building, causing damage to other components
of the building besides the roof;

f. In failing to ensure appropriate grading at the premises;

g. In failing to investigate the subcontractors to determine if they
were competent and capable of performing their work in
accordance with good construction practices and in

accordance with the manufacturer's specifications;

h. In failing to adequately supervise the work of their
subcontractors and/or employees;

i. In failing to properly sequence the work;

J- In failing to discover defects in the work performed by their
subcontractors and/or employees,

k. In failing to correct defective work;

l. In designing and constructing the building in a defective
manner; '

m. In failing to design and construct the building in accordance
with applicable building codes and industry standards; and

n. In such other failures that will be shown during the discovery
of this case and at trial.

153. As a direct, foreseeable and proximate result of the negligence and

gross negligence of the Plaintiff Builder, the Defendant has suffered significant
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physical damage to the building as well as diminution in its value and loss of use.
The Defendant has further been damaged in that they have spent, and will
continue to expend, large sums of money in order to determine the extent of the
damage to the structure and to repair it.

154. The violation of applicable building codes constitutes negligence per

155. The breach of duty, code violations, and deviations from industry
standards on the part of the Plaintiff constitute gross negligence, entitling
Defendant to an award of all actual, consequential, and punitive damages.

FOR A TWELFTH DEFENSE AND BY WAY OF

A THIRD COUNTERCLAIM AGAINST THE PLAINTIFF
(Breach of Implied Warranties as to Plaintiff Builder)

156. Defendant hereby incorporates the allegations of the foregoing
paragraphs as if fully restated herein.

157. By operation of law, Plaintiff Builder impliedly warranted that their
work would be performed using the utmost skill and attention and would be of a
good and workmanlike quality free from all defects.

158. Plaintiff Builder breached the implied warranty of workmanlike
service by performing defective work as set forth above.

159. In selling the building or otherwise placing the building into the
stream of commerce, Plaintiff Builder, by operation of law, impliedly warranted that
the building would be habitable and free from all defects.

160. Plaintiff Builder has breached the implied warranty of habitability by

constructing and selling a defective building as set forth above.
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161. As adirect, foreseeable and proximate result of the Plaintiff's breach
of warranties, the Defendant has suffered significant physical damage to the
buidling, as well as diminution in its value and loss of use. The Defendant has
further been damaged in that they have spent, and will continue to expend, large
sums of money in order to determine the extent of the damage to the structure and
to repair it.

FOR A THIRTEENTH DEFENSE AND BY WAY OF

A FOURTH COUNTERCLAIM AGAINST THE PLAINTIFF
(Breach of Express Warranty as to Plaintiff Builder)

162. Deféndant hereby incorporates the allegations of the foregoing
Paragraphs as if fully restated herein.

163. Plaintiff Builder expressly warranted all workmanship performed and
materials furnished would be of good and workmanlike quality.

164. Plaintiff Builder expressly warranted that their work would be free
from all defects.

165. Plaintiff Builder breached this express warranty by designing and
constructing the building in a defective manner as set forth above, which has,
among other things, resulted in actual property damage to the buidling beyond the
work product itself.

166. As a direct, foreseeable and proximate result of the Plaintiff's breach
of express warranties, the Defendant has suffered significant physical damage to
the building, as well as diminution in its value and loss of use. The Defendant has
further been damaged in that they have spent, and will continue to expend, large

sums of money in order to determine the extent of the damage to the structure and
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to repair it.

WHEREFORE, the Defendant pray this Honorable Court inquire into the

matters set forth herein and award judgment in favor of the Defendant against the

Defendant, as follows:

1.

For all actual and consequential damages against the Plaintiff, in an
amount to be shown at trial;

. For punitive damages in an amount to be determined by the trier of

fact;
For prejudgment interest;

For all attorneys fees and costs associated with investigating and
prosecuting this action; and

For all other relief this Honorable Court deems just and proper.

Respectfully submitted,

y/z , 2016.

HALVERSEN & ASSOCIATES, LLC

s Ut Al

Brent S. Halversen

171 Church Street, Suite 330
Charleston, SC 29401

T: 843-284-5790

F: 864-326-4844 :
Email: brent@halversenlaw.com
Attorneys for the Plaintiff

Charleston, South Carolina
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

FOR THE NINTH JUDICIAL CIRCUIT

COUNTY OF CHARLESTON CASE NO.: 2017-CP-10-

N N N

480 KING STREET, LLC
Plaintiff,

COMPLAINT
VS.

GLICK/BOEHM & ASSOCIATES, INC.

Defendant.

<
5
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COMES NOW THE PLAINTIFF, 480 King Street, LLC, (hereinafter, “480 King”) by
and through their undersigned counsel, complaining of the Defendant herein, Glick /
Boehm & Associates, Inc. (hereinafter, “GBA”) and allege unto this Honorable Court as
follows:

PARTIES AND JURISDICTION

1. Plaintiff, 480 King is a limited liability company organized and doing business in
the State of South Carolina.

2. Defendant, GBA, is a corporation organized and existing under the laws of the
State of South Carolina, and js doing business in Charleston County as GBA.

3. Upon information and belief, GBA served as the architect of record for the stair
tower located at 480 King Street, Charleston, South Carolina, agreéing to provide
professional architectural services for the design of the stair tower, specifically including,
but not limited to, the issuance of the plans and sbecifications for the construction of the

stair tower. These documents and/or instruments of service were required to be in
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compliance with all applicable ordinances, codes, regulations, statutes, and industry
standards. Upon information and belief, GBA agreed to make periodic visits to the stair
tower during construction, and otherwise perform contract administration services during
construction to observe whether the construction was being completed in accordance
with the plans and specifications (itself created) and all applicable building codes.

4. This Honorable Court has jurisdiction over all subject matter alleged herein and
over all parties hereto, and venue is proper in this forum pursuant to §15-7-30 (E)(1).

FOR A FIRST CAUSE OF ACTION
(Breach of Contract)

5. Plaintiff hereby incorporates the allegations of the foregoing paragraphs as if
fully restated herein.

6. On or about October 16, 2013, 480 King and GBA entered in to a Contract for
GBA to provide design and construction administration services for a for a stair tower that
Charles Blanchard Construction Corporation (hereinafter, “CBCC”) later constructed at
480 King Street, Charleston, South Carolina 29403, for the contract sum of $706,878.84.

7. The contract called for GBA to design the stair tower and, inter-alia, to act as
480 King's agent to interpret the contract documents, visit the site, review the Contractor's
submittals, reject non-conforming work, keep 480 King informed about the progress and
quality of the work as and when completed, and to report to 480 King known deviations
from the Contract documents.

8.> Pursuant to the Contract, substantial completion of the project was to be
achieved within 150 days from the date of commencement. The date of project
commencement was dated June 30, 2014, therefore, the stair tower should have been

substantially completed by November 27, 2014, and in no event later than December 15,

Page 2 of 11
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2014 pursuant to the Contract Addendum. CBCC and 480 King agreed that time was of

the essence.

9. GBA breached their contractual duties set forth above in the following and

particular and herein described manners:

a)

b)

c)

d)

Failing to properly design and prepare specifications for the stair tower
which were compliant with all applicable building codes and professional
standards;

Failing to specify products that were in compliance with all applicable
building codes;

Failing to design and specify the correct elevator system, shaft, and
component parts for the stair tower;

Failing to properly administer, observe and inspect the construction of
the stair tower for compliance with the plans and specifications an
applicable building codes;

Failing to act as a reasonably prudent design professional would act
under similar circumstances

Failing to detect non-code compliant work completed by CBCC including
the following: (i) failure of CBCC to construct the building so that the
exterior of the building envelope was water tight; (ii) failure of CBCC to
install or properly install an appropriate secondary weather resistant
barrier on the exterior wall sheathing; (iii) failure’ of CBCC to install or
properly install flashing at windows and doors; (iv) failure of CBCC to

properly protect the rough openings from moisture intrusion; (v) failure
Page 3 of 11
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of CBCC to install a roof covering that allows water intrusion into the
interior of the building, causing damage to other components of the
building besides the roof; and (vi) failure of CBCC to properly grade the
premises.

g) Specifying the incorrect travel length of the stair tower elevator,

h) Improperly designed elevator and electrical chase;

i) Improperly designed electrical conduit;

j) Improperly designed HVAC unit header,

k) Improperly designed soffit/header;

I) Improperly designing windows, flashing and connections resulting in
water penetration and damage,;

m) lmproperl.y designed stairs;

n) Failing to discover defects in the work performed by CBCC and its
subcontractors;

o) Other breaches that may be determined to be shown at the trial of this
matter;

10. The deviations in what was called for in the Contract documents, versus what
was supplied and rendered by CBCC was not rejected by GBA as non-conforming, nor
reported to 480 King as deviations in the Contract documents. At a minimum, GBA was
under a contractual duty to inform 480 King as to the above referenced errors, omissions
and-deviations in the quality of the project, and GBA never did.

11. The acts described above are plain breaches GBA's contractual duties by

reviewing and approving items of work at the project th“at were either not performed, or
Page 4 of 11
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were performed in derogation of the Contract documents. These breaches were material
and deprived 480 King of the benefit of their bargain, as the project was a value
engineered building, and was designed to be built with specific requirements that were
largely ignored. GBA's complete supervision of all work, design, submittais, RFI’s, and
ASI's rendered the product contracted for of significantly diminished value in the eyes of
480 King and prospective third-party purchasers and constitute actual, special damages
as plead herein. This loss may reasonably be construed to have been in the
contemplation of the parties at the time the contract was formed as the plans were unique.
Pursuant to South Carolina law, 480 King is entitled to be placed in as good a position
as if the contract had been correctly, thus giving them the benefit of their bargain, in
addition to remediation costs, replacement costs, loss of use, loss of revenue, delay

costs, consequential damages, extra expenses, and loss of time.

FOR A SECOND CAUSE OF ACTION
(Breach of Warranty as to GBA)

12. Plaintiff hereby incorporates the allegations of the foregoing paragraphs as if
fully restated herein.

13. Upon information and belief, GBA, pursuant to its contract with the Plaintiff,
expressly warranted that its plans, specifications, and other instruments of service would
be in compliance with all applicable ordinances, codes, regulations, statutes, and industry

standards.
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14. GBA warranted the sufficiency of the designs, plans, and specifications for the
stair tower.

15. On August 25, 2014, CBCC stated that the problems with the elevator were
" design errors by GBA.

16. On May 12, .2015, CBCC stated that design issues regarding the electrical chase
were causing delays.

17. In August, 2014, Mr. Myles Glick of GBA admitted GBA specified the incorrect
travel length for the elevator.

18. OnJune 23, 2015, CBCC stated that the contract drawings did not show a chase,
and permit drawings showed a rated wall.

19. Plaintiff is a beneficiary of the express and implied warranties provided by GBA.

20. The contemporaneoﬁs filing requirement of § 15-36-100 subsection (B) does not
apply in which the period of limitation will expire, or there is a good faith basis to believe
it will expire on a claim stated in the complaint, within ten days of the date of filing and,
because of the time constraints, an affidavit of an expert could not be prepared. Upon
information and belief, the first date upon which Plaintiff was aware, or could have been
aware of a potential issue and/or claim as to GBA was June 27, 2014" one day after the
project commenced when CBCC notified owner of major problem with the elevator which
would require a change order. Upon information and belief, GBA breached their express
and implied warranties by failing to design the stair tower free from defects and in

compliance with applicable building codes and industry standards.
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21. Plaintiff has been proximately damaged by GBA's breaeh of their express and
implied warranties in that Plaintiff has spent, and will continue to expend, substantial sums
of money in order to renovate and restore the stair tower. In addition thereto, the
insufficiency of the designs, plans, and specifications caused defects and damages,
including, but not limited to, cost overruns, delay costs, loss of rental income, the cost of
the investigation, the design of the repair, the repair itself and other actual, incidental,
consequential, special, direct and indirect damages all to Plaintiff's damage in an amount
to be determined.

22. As a result of GBA'’s breach of express and implied warranties, the Plaintiff is
entitled to a judgment against GBA for all actual, direct, indirect, resulting and

consequential damages in an amount to be proven at trial.

FOR A THIRD CAUSE OF ACTION
(Negligence as to GBA)

23. Plaintiff hereby incorporates the allegations of the foregoing paragraphs as if
fully restated herein.

24. GBA agreed to provide professional architectural and engineering services for
the design and construction of the stair tower, specifically ihcluding, but not limited to, the
issuance of the plans and specifications for construction. These documents and/or
instruments of service were required to be in compliance with all applicable ordinances,

building codes, regulations, statutes, and industry standards.
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25. Upon information and belief, GBA agreed to make periodic visits to the stair
tower during construction and perform other contract administration services to observe,
among other things, whether construction was being completed in accordance With the
plans and specifications and all applicable building codes and regulations.

26. It was foreseeable that Plaintiff would be damaged if GBA breached the above-
referenced duties. As such, GBA owed a duty of care to the Plaintiff. In fact, GBA owed
a heightened degree of care to Plaintiff as GBA designed the plans and specifications,
and was also retained to oversee implementation of the same plans it created.

27. The contemporaneous filing requirement of § 15-36-100 subsection (B) does not
apply in which the period of limitation will expire, or there is a good faith basis to believe
it will expire on a claim stated in the complaint, within ten days of the date of filing and,
because of the time constraints, an affidavit of an expert could not be prepared. Upon
information and belief, the first date upon which Plaintiff was aware, or could have been
aware of a potential issue and/or claim as to GBA was June 27, 2014, one day after the
project commenced when CBCC notified owner of change order request for the elevator.
Upon information and belief, GBA breached their duty of care in the following particulars,

including but not limited to:

a) Failing to properly design and prepare specifications for the stair tower
which were compliant with all applicable building codes and professional
standards;

b) Failing to specify products that were in compliance with all applicable

building codes;
Page 8 of 11
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c¢) Failing to design and specify the correct elevator system, shaft, and
component parts for the stair tower;

d) Failing to properly administer, observe and inspect the construction of
the stair tower for compliance with the plans and specifications an
applicable building codes;

e) Failing to act as a reasonably prudent design professional would act
under‘similarcircumstances |

f) Failing to detect non-code compliant work completed by CBCC including
the following: (i) failure of CBCC to construct the building so that the
exterior of the building envelope was water tight; (ii) failure of CBCC to
install or properly install an appropriate secondary weather resistant
barrier on the exterior wall sheathing; (iii) failure of CBCC to install or
properly install flashing at windows and doors; (iv) failure of CBCC to
properly protect the rough openings from moisture intrusion; (v) failure
of CBCC to install a roof covering that allows water intrusion into the
interior of the building, causing damage to other components of the
building besides the roof; and (vi) failure of CBCC to properly grade the
premises.

g) Specifying the incorrect travel length of the stair tower elevator,

h) Improperly designed elevator and electrical chase;

i) Improperly designed electrical conduit;

i) Improperly designed HVAC unit header;

k) Improperly designed soffit/header;
Page 9 of 11
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l) Improperly designing windows, flashing and connections resulting in
water pvenetration and damage;

m) Improperly designed stairs;

n) Failing to discover defects in the work performed by CBCC and its
subcontractors

0) Other breaches that may be determined to be shown at the trial of this
matter,;

28. As a direct, foreseeable and proximate result of the negligence, design defects
and resulting property damage, Plaintiff has spent, and will continue to expend,
substantial sums of money in order to renovate and restore the stair tower. In addition
thereto, the insufficiency of the designs, plans, and specifications caused defects and
damages, including, but not limited to, cost overruns, delay costs, loss of rental income,
the cost of the investigation, the design of the repair, the repair itself and other actual,
incidental, consequential, special, direct and indirect damages all to Plaintiff's damage in
an amount to be determined.

29. As a result of GBA's negligence, the Plaintiff is entitled to a judgment against
GBA for all actual, direct, indirect, resulting and consequential damages in an amount to
be proven at trial.

WHEREFORE, the Plaintiff prays this Honorable Court inquire into the matters set

“forth herein and award judgment in favor of 480 King and against GBA, as follows:
1. For all actual, direct, indirect, compensatory, resulting, consequectial and
special damages against the Defendant, in an amount to be shown at trial;

2. For all costs associated with investigating and prosecuting this action; and
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3. For all other relief this Honorable Court deems just and proper.

Respectfully submitted,

HALVER% ASSOCJATES, LLC
By: /K

Brent S. Halversen

171 Church Street, Suite 330
Charleston, SC 29401

T: 843-284-5790

F: 864-326-4844

Email: brent@halversenlaw.com
Attorneys for the Plaintiff

é/‘?‘c , 2017.

Charleston, South Carolina
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) IN THE COURT OF COMMON PLEAS
) THE NINTH JUDICIAL DISTRICT

COUNTY OF CHARLESTON )
) CASE NO.: 2017-CP-10-03267

THE STATE OF SOUTH CAROLINA

480 KING STREET, LLC,

Plaintiff,

GLICK/BOEHM & ASSOCIATES, INC.’S

VS.
ANSWER TO PLAINTIFF’S COMPLAINT

GLICK/BOEHM & ASSOCIATES, INC.

Defendant.

N N N N N

COMES NOW Defendants Glick/Boehm & Associates, Inc., (hereinafter “GBA”) by and

through their undersigned attorneys, hereby answers the Complaint of Plaintiff 480 King Street,

7

LLC (“Plaintiff) as follows:

=

FOR A FIRST DEFENSE fif

Plaintiff fails to state a cause of action upon which relief may be grante{d. 3
FOR A SECOND DEFENSE j oL

{ ~J

Some or all of Plaintift’s claims are or may be barred by the Statute of Limitations and/or

Statute of Repose.

FOR A THIRD DEFENSE

Some or all of Plaintiff’s claims are or may be barred by the doctrines of waiver, laches,

and/or estoppel.

FOR A FOURTH DEFENSE

Some or all of Plaintiff’s claims are or may be the result of the acts and/or omissions of

some party or parties other than GBA, with a result that Plaintiff cannot recover from GBA.

Record on Appeal - Page 081



FOR A FIFTH DEFENSE

Some or all of Plaintiff’s claims are or may be barred by Plaintiff’s failure to mitigate any

damages.

FOR A SIXTH DEFENSE

The work and services provided by GBA (if any) were at all times applicable to the

subject project in conformity with the professional standards for that time.

FOR A SEVENTH DEFENSE

Any award of punitive damages for Plaintiff would violate constitutional safeguards

provided to GBA by the United States and South Carolina Constitutions.

FOR AN EIGHTH DEFENSE

Plaintiff may not have a contract or may not be in privity with GBA.

FOR A NINTH DEFENSE

The allegations of the Complaint fail to state a claim for which any prejudgment interest,

attorneys’ fees, or other litigation expenses may be granted.

FOR A TENTH DEFENSE

Some or all of Plaintiff’s claims are or may be barred, or in the alternative, reduced to the

extent of comparative negligence of Plaintiff.

FOR AN ELEVENTH DEFENSE

To the extent that GBA has not been afforded the opportunity to inspect and examine the
alleged defects and deficiencies at the subject project and to the extent that the subject project

has been modified, repaired, or destructively tested without affording GBA the opportunity to

2
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inspect or examine, such actions constitute a spoliation of evidence and act as a complete bar to

recovery against GBA and/or an adverse inference against Plaintiff.

FOR A TWELFTH DEFENSE

Some or all of Plaintiff’s claims may fail for lack of standing.

FOR A THIRTEENTH DEFENSE

Plaintiff’s claims may be barred in whole or in part by the doctrine of assumption of the
risk.

FOR A FOURTEENTH DEFENSE

Plaintiff’s claims are or may be barred by the intervening and superseding negligent acts
and/or omissions on behalf of persons or entities other than GBA, which act as a complete bar to
recovery against GBA, or alternatively, a reduction in recovery against GBA.

FOR A FIFTEENTH DEFENSE

Any claims alleged by Plaintift for breach of warranty should be barred to the extent that
Plaintiff failed to give proper notice of any alleged breach of any warranty.

FOR A SIXTEENTH DEFENSE

The conditions and deficiencies alleged to exist in Plaintiff’s pleadings may not be within
the scope of services (if any) which were requested of GBA, and GBA’s responsibility (if any) is
limited only to those conditions and deficiencies (if any) which are within the scope of services

agreed to (if any); and such constitutes a complete defense to the claims alleged.

3
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FOR A SEVENTEENTH DEFENSE

The final completion and acceptance of work undertaken by GBA (if any) constitutes a
complete defense to all of Plaintiff’s claims.

FOR AN EIGHTEENTH DEFENSE

Plaintiff’s claims may be barred by Plaintiff’s failure to join as a party to this action a
party or parties in whose absence complete relief cannot be accorded among those already
parties, consequently subjecting GBA to the risk of incurring double, multiple, or otherwise
inconsistent obligations.

FOR A NINETEENTH DEFENSE

Plaintiff’s claims must be dismissed in whole or in part based upon Plaintiff’s failure to
comply with the requirements of S.C. Code Ann. § 15-36-100.

FOR A TWENTIETH DEFENSE

GBA has not had an opportunity to conduct a sufficient investigation or to engage in
adequate discovery regarding the circumstances of the Plaintiff’s allegations. GBA intends to act
as best it can to inform itself of the pertinent facts and prevailing circumstances surrounding any
reported injury or damage to Plaintiff as alleged in the Complaint, and gives notice of its intent to
assert any further affirmative defense that its information-gathering process may indicate is
supported by fact and law. GBA reserves the right to amend this Answer and assert such
defenses.

FOR A TWENTY-FIRST DEFENSE

Each allegation of the Complaint not specifically admitted herein is denied. GBA

responds to the individually numbered paragraphs of the Complaint as follows:

4
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1. Responding to Paragraph 1 of Plaintiff’s Complaint, GBA is without knowledge
or information sutficient to form a belief as to the truth or falsity of the allegations contained in
these paragraphs and, therefore, denies the same and demands strict proof thereof.

2. Responding to Paragraph 2 of Plaintiff’s Complaint, GBA admits the allegations
contained therein.

3. Responding to Paragraph 3 of Plaintiff’s Complaint, GBA denies the allegations
as stated therein and demands strict proof thereof.

4, Responding to Paragraph 4 of Plaintiff’s Complaint, this Paragraph sets forth a
legal conclusion to which no response is required.

5. Responding to Paragraph 5 of Plaintift’s Complaint, GBA incorporates all
previous responses as if fully restated herein.

6. Responding to Paragraphs 6 through 11 of Plaintiff’s Complaint, including all
subparts, GBA denies the allegations and demands strict proof thereof.

7. Responding to Paragraph 12 of Plaintiff’s Complaint, GBA incorporates all
previous responses as if fully restated herein.

8. Responding to Paragraphs 13 through 22 of Plaintiff’s Complaint, GBA denies
the allegations and demands strict proof thereof.

9. Responding to Paragraph 23 of Plaintiff’s Complaint, GBA incorporates all
previous responses as if fully restated herein.

10. Responding to Paragraph 24 of Plaintiff’s Complaint, GBA denies the allegations
as stated and demands strict proof thereof.

11. Responding to Paragraphs 25 through 26 of Plaintiff’s Complaint, GBA denies

the allegations and demands strict proof thereof.

5

Record on Appeal - Page 085



12. Responding to Paragraph 27 of Plaintiff’s Complaint, including all subparts, GBA
denies the allegations contained therein and demands strict proof thereof. Further answering,
GBA craves specific reference to its Motion to Dismiss for Plaintiff’s failure to comply with the
requirements of Section 15-36-100.

13. Responding to Paragraphs 28 through 29 of Plaintiff’s Complaint, GBA denies
the allegations contained therein and demands strict proof thereof.

14. Responding to the unnumbered paragraph beginning with “WHEREFORE,”
following Paragraph 29 of Plaintiff’s Complaint, and including all subparts, this paragraph
contains Plaintiff’s prayer for relief and requires no response of GBA. To the extent a response is
required, GBA denies the allegations contained in this paragraph, including all subparts, and

demands strict proof thereof.

WHEREFORE, having fully answered the allegations contained in Plaintiff’s Complaint,
GBA prays for judgment in its favor and against Plaintiff, and for all expenses of this litigation,

including interest, as well as any further relief that this Court deems just and proper.

SIGNATURE BLOCK TO FOLLOW

6
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40 Calhoun Street, Suite 400
Charleston, South Carolina 29401
843-727-0307

Respectfully submitted,

CARLOCK, COPELAND & STAIR, LLP

te Bar No.: 14029

PAUL E. SPERRY
State Bar No.: 68441

J. ANDREW YOHO
State Bar No.: 100803

Attorneys for Glick/Boehm & Associates,
Inc.
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STATE OF SOUTH CAROLINA
COUNTY OF CHARLESTON

480 KING STREET, LLC

Plaintiff,

VS.

GLICK/BOEHM & ASSOCIATES, INC.

Defendant.

N’ N’ N’

e S N o N N N N N N N

IN THE COURT OF COMMON PLEAS
FOR THE NINTH JUDICIAL CIRCUIT
CASE NO.: 2017-CP-10-3267

THIS CAUSE comes before the Court on Plaintiff 480 King Street, LLC’s Motion for

Extension of Time filed with this Court on August 10, 2017, and Defendant’s Motion to Dismiss

filed on August 29, 2017. The Court heard the arguments of counsel regarding the motions on

November 17, 2017. Brent Halversen, Esq. appeared on behalf of the Plaintiff 480 King Street,

LLC, and Kent Stair, Esq. appeared on behalf of the Defendant, Glick/Boehm & Associates, Inc.

Plaintiff filed its Complaint in the matter on June 27, 2017. One of the causes of action

was for professional negligence against the Defendant. Pursuant to S.C. Code § 15-36-100(B),

the Plaintiff is required to file the affidavit of an expert witness which must specify at least one

negligent act or omission. Plaintiff alleged in its Complaint that it could not prepare an affidavit

of an expert because of time constraints. Forty-five days after filing the Complaint, the Plaintiff

filed a motion to extend the time period for filing the affidavit with this Court. South Carolina

law allows for an affidavit to be filed within 45 days after the Complaint is filed, or, the Court

may extend this period upon motion after a showing of good cause.
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The statute states:

The contemporaneous filing requirement of subsection (B) does not apply to any

case in which the period of limitation will expire, or there is a good faith basis to

believe it will expire on a claim stated in the complaint, within ten days of the

date of filing and, because of the time constraints, the plaintiff alleges that an

affidavit of an expert could not be prepared. In such a case, the plaintiff has forty-

five days after the filing of the complaint to supplement the pleadings with the

affidavit. Upon motion, the trial court, after hearing and for good cause, may

extend the time as the court determines justice requires.
S.C. Code § 15-36-100(C)(1).

Plaintiff filed a motion to extend the 45 day period with this Court on August 10, 2017.
Plaintiff sought leave of Court to file the affidavit late because it’s expert, Louis Hackney P.E.,
REWC, RRC, CDT, LEED AP, was not able to complete review of the approximately 8,000
documents that had been sent to him prior to expiration of the 45 day period. Mr. Hackney, was
able to complete his review of the 8,000 documents and prepared his affidavit on September 7,
2017. According to counsel for Plaintiff, Mr. Halversen, the affidavit was sent to counsel for
Defendant, Mr. Stair, the same day it was prepared on September 7, 2017. Plaintiff now seeks
leave of Court to file the September 7, 2017 affidavit of Mr. Hackney outside the 45 day period.

The Court finds that good cause exists for Plaintiff to request and be granted extra time to
file its affidavit based upon the voluminous amount of documents that had been provided to its
expert within the 45 day period referenced in the statute. It appears that it only took Mr. Hackney
less than 30 days to prepare and execute his affidavit after Plaintiff filed its motion for extension
of time at the end of the 45 day statutory period on August 10, 2017. The Court believes that the
request for an extension, given the quantity of materials that had been sent to him, is not an

unreasonable request under these circumstances. The Court also finds no prejudice to the

Defendant in granting this motion.
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Plaintiff may file the September 7, 2017 affidavit of Louis Hackney P.E., REWC, RRC,
CDT, LEED AP within ten days of the date of this Order, to wit, November 27, 2017. Upon
filing of the affidavit by this date, the Plaintiff will have been deemed to be in compliance with
the requirements of SC Code § 15-36-100(B). Defendant will then have 30 days from the date of
the filing of the Affidavit to file any motion contesting the sufficiency of the Affidavit.

Defendant’s Motion to Dismiss was premised on the Plaintiff’s failure to file the affidavit
in accordance with S.C. Code § 15-36-100(B). That Motion is rendered moot at this point due to
the grant of Plaintiff’s Motion for Extension of Time.

Given the foregoing findings of the Court, IT IS THEREFORE ORDERED that
Plaintiff’s Motion for Extension of Time is GRANTED, as stated herein, and IT IS FURTHER

ORDERED that Defendant’s Motion to Dismiss is DENIED.

s
Hdn. 1.C. \\{i"cholson, Jr.

rcuit Court Judge, Ninth Jugfcial Circuit

November 27, 2017
Charleston, South Carolina
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COUNTY OF CHARLESTON

] Binding arbitration, subject to right to restore to confirm, vacate or modify
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IT IS ORDERED AND ADJUDGED: [] See attached order (formal order to follow) & Statement of
Judgment by the Court: ‘
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THE STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) THE NINTH JUDICIAL DISTRICT
COUNTY OF CHARLESTON )

) CASE NO.: 2016-CP-10-03468
CHARLES BLANCHARD CONSTRUCTION
CORP., INC,,

Plaintiff,
ORDER ON GLICK/BOEHM &
ASSOCIATES, INC.’S MOTION TO DISMISS
AND MOTION FOR SANCTIONS

VS.

480 KING STREET, LLC

Defendant.

480 KING STREET, LLC,
Plaintiff,
Vs.
GLICK/BOEHM & ASSOCIATES, INC.

Defendant.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
C

FACTS

Defendant Glick/Boehm & Associates, Inc. (“Defendant™) filed a Motion to Dismiss the
Complaint of Plaintiff 480 King Street, LLC (“480 King” or “Plaintiff”’), pursuant to Rule 12(b)(6),
SCRCP and a Motion for Sanctions against 480 King pursuant to Rule 11, SCRCP. Plaintiff filed
a Memorandum in response and opposition to both Motions and Defendant thereafter filed a
responsive Memorandum. The Court read and considered all of these written submissions and
thereafter, on December 2, 2021, heard oral argument from counsel for both parties. At the close
of that hearing, the Court announced it would grant Defendant’s Motion to Dismiss and deny the

Motion for Sanctions. This written Order will formally memorialize those rulings.

6712060v.1
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MOTION TO DISMISS

In its Motion, Defendant contends that the claims asserted against it by Plaintiff are all based
upon its alleged negligent performance of professional services as an Architect, and that Plaintiff
failed to file a proper Affidavit in support of those claims as required by S.C. Code Ann. §15- 36-
100(B). The Court agrees with those and other arguments presented by Counsel for Defendant and,
as a result, grants the Motion.

Defendant is an Architect, and not a Professional Engineer. Architects are one of the 22
professional groups specifically afforded protection in actions for damages alleging professional
negligence under S.C. Code Ann. § 15-36-100(G) (2015). The sole Affiant presented by Plaintiff
in support of its Complaint, Louis Hackney, is a Professional Engineer and not an Architect.
Professional Engineers are a different and separate group covered by the same statute. Architects
and Professional Engineers receive different educational degrees, are licensed and regulated by
separate registration boards, and otherwise are, simply stated, different professions.

The initial provision of the Act defines "expert witness" as “an expert who is qualified as
to the acceptable conduct of the professional whose conduct is at issue.” S.C. Code Ann. § 15-36-
100 (A) (emphasis added). The “expert witness must specify at least one negligent act of omission
claimed to exist,” keeping in mind that negligence in that context is the failure of an accused
professional to abide by the standard of care applicable to the profession against whom the
negligence is alleged. S.C. Code Ann. § 15-36-100 (B). As previously noted, the Defendant in this
case is an Architect and its services must be judged against the standard of care of an Architect.
Given Mr. Hackney’s acknowledgement that he is not an Architect; the statement in his affidavit
that his experience has been “[a]s a Professional Engineer,” with no corresponding expression of

any experience “as an Architect;” his failure to express any opinion against the Defendant in terms

2
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of the standard of care of an Architect and his deposition testimony stating that, “[b]y signing the
Affidavit, (he) did not intend to offer an opinion about the standard of care of an Architect,” and
that he does “not intend in this case to offer a professional opinion about the standard of care of an
Architect,” this Court concludes that Plaintiff has failed to present an affidavit in support of the
claims against this Defendant, as required by n S.C. Code Ann. §15- 36-100, et. seq. As a result,
Defendant’s Motion to Dismiss must be granted, and Defendant Glick/Boehm & Associates, Inc.
is hereby dismissed with prejudice.
MOTION FOR SANCTIONS

While the Court disagrees with the arguments asserted by Plaintiff’s counsel pertaining to
the merits for Defendant’s dismissal, it cannot be said that those arguments are specious or of any
nature giving rise to an award of sanctions in favor of Defendant. Therefore, that portion of
Defendant’s Motion is denied.

ORDER

ORDERED for the reasons set forth above and otherwise under this Court’s interpretation
of the legal principles applicable, that Defendant’s Motion to Dismiss is GRANTED, and the case
against Defendant is dismissed with prejudice.

ORDERED for the reasons set forth above and otherwise under this Court’s interpretation
of the legal principles applicable, that Defendant’s Motion for Sanctions is DENIED.

AND IT IS SO ORDERED.

The Honorable Jennifer B. McCoy
Circuit Court Judge

3
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ELECTRONICALLY FILED - 2021 Dec 16 9:11 AM - CHARLESTON - COMMON PLEAS - CASE#2016CP1003468

,2021.

Charleston, South Carolina
day of

This
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Charleston Common Pleas

Case Caption: Charles Blanchard Construction Corp Inc VS 480 King Street LLC ,
defendant, et al

Case Number: 2016CP1003468

Type: Order/Other

So Ordered

s/Jennifer B. McCoy #2764

Electronically signed on 2021-12-15 15:34:06 page 5 of 5
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STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS

) FOR THE NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON ) CASE NO.: 2017-CP-10-3267

480 KING STREET, LLC

Plaintiff, MOTION FOR EXTENSION OF TIME
VS.
a3 [ g
GLICK/BOEHM & ASSOCIATES, INC. kg\ [anta léj_:

N N N N N N N N N s s i i

Defendant.

| :€ Wd Ol

6

|

COMES NOW THE PLAINTIFF, 480 King Street, LLC, (hereinaﬁer, “Plaintiff”) by
and through their undersigned counsel, and files this motion for extension of time and
states the following in support therefor:

1. On June 26, 2017 Plaintiff filed a Summons and Complaint against the
Defendant asserting claims for breach of contract, breach of warranty, and negligence.

2. As averred in Plaintiffs Complaint, the first date upon wHich Plaintiff could
have been aware of a potential issue or claim as to Defendant was on June 27, 2014.
Accordingly, Plaintiff timely filed its Summons and Complaint against Defendant on June
26, 2017.

3. The contemporaneous affidavit filing requirement of § 15-36-100 subsection
(B) does not apply in which the period of limitation will expire, or there is a good faith basis
to believe it will expire on a claim stated in the complaint, within ten days of the date of

filing and, because of the time constraints, an affidavit of an expert could not be prepared.
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In such case, the statute allows for an affidavit to be filed 45 days after the Complaint is
filed or the Court may extend the period upon motion after a showing of good cause. The
statute states:

The contemporaneous filing requirement of subsection (B) does not apply

to any case in which the period of limitation will expire, or there is a good

faith basis to believe it will expire on a claim stated in the complaint, within

ten days of the date of filing and, because of the time constraints, the plaintiff

alleges that an affidavit of an expert could not be prepared. In such a case,

the plaintiff has forty-five days after the filing of the complaint to supplement

the pleadings with the affidavit. Upon motion, the trial court, after hearing

and for good cause, may extend the time as the court determines justice

requires.

SC Code § 15-36-100(C)(1)

4. In this case good cause exists as Plaintiff just filed its Complaint on June
26, 2017 and has not had adequate time to have an expert review all attendant documents
in order to render an expert opinion to support Plaintiff's non-contractual claims.

5. Plaintiff initially contacted an expert Louis Hackney P.E., REWC, RRC,
CDT, LEED AP in June, 2017 prior to filing its Complaint, and formally retained Mr.
Hackney on July 19, 2017.

6. After retention, Mr. Hackney has been sent approximately 8,000
documents, and it was not possible for Mr. Hackney to review all of the documents
necessary within the 45 days after filing the Complaint to form an opinion reducible to
affidavit form by August 10, 2017- which is 45 days after filing.

7. Due the nature of the case, Mr. Hackney’s schedule, and the volume of

materials that exist necessary for review, Plaintiff believes good cause exists for the Court

to extend the time for filing the affidavit, as is allowable upon the showing of good cause.
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WHERFORE, Plaintiff requests this Court extend the time for filing an
affidavit pursuant to SC Code § 15-36-100(C)(1) for reasons stated herein and

presented to the Court in the premises.

Respectfully submitted,

HALVERSZ ASSOCIATES, LLC

Brent S. Halversen

171 Church Street, Suite 330
Charleston, SC 29401

T: 843-284-5790

F: 864-326-4844

Email: brent@halversenlaw.com
Attorneys for the Plaintiff

%%
ut /g, 2017.
Chagleston, South Carolina
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THE STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) THE NINTH JUDICIAL DISTRICT
COUNTY OF CHARLESTON )

) CASE NO.: 2017-CP-10-03267
480 KING STREET, LLC,

Plaintiff,

Vs. GLICK/BOEHM & ASSOCIATES, INC.’S
MOTION TO DISMISS PLAINTEFF’S

COMPLAINT- =
2 b

)
1
{
%

GLICK/BOEHM & ASSOCIATES, INC.

Defendant.

N N N N N N

TO ATTORNEY FOR PLAINTIFF: %
;

Defendant Glick/Boehm & Associates (hereinaftef “GBA™), by ‘and through the
undersigned attorneys, hereby moves for dismissal of the Complaint pursuant to S.C. Code Ann.
§ 15-36-100 (2016) on the grounds that Plaintiff has failed to file an affidavit from an “expert”

setting forth specific allegations of professional negligence against GBA.

LEGAL AUTHORITY

This case involves professional negligence allegations concerning the alleged provision
of architectural services by GBA in connection with a stair tower located at 480 King Street in

Charleston.

Architects and Engineers are two of the 22 protessional groups specifically identified in
S.C. Code Ann. § 15-36-100(G) (2015). Pursuant to that statute, an affidavit from an expert
must be filed contemporaneously with any complaint alleging damages arising from alleged
professional negligence of an architect, engineer, or surveyor. The affidavit “must specify at
least one negligent act or omission claimed to exist and the factual basis for each claim based on
the available evidence at the time of the filing of the affidavit.” S.C. Code Ann. § 15-36-100(B)

(2015). If a proper affidavit “is.not filed . . . and the defendant against whom an affidavit should
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have been filed alleges, by motion to dismiss filed contemporaneously with its initial responsive
pleading that the plaintiff has failed to file the requisite affidavit, the complaint is subject to

dismissal for failure to state a claim.” S.C. Code Ann. § 15-36-100(C)(1) (2015).

The statute, however, provides an exception to the contemporaneous filing requirement in
instances where the “period of limitation will expire, or there is a good faith basis to believe it
will expire on a claim stated in the complaint, within ten days of the date of filing and, because
of the time constraints, the plaintiff alleges that an affidavit of an expert could not be prepared.”
S.C. Code Ann. § 15-36-100(C)(1) (2015). In such a scenario, the statute grants Plaintiff an
additional forty-five days to comply with the affidavit requirement. Id. In addition, in the event
an additional forty-five days is an insufficient amount of time, a plaintiff may move for
additional time to procure an affidavit. Id The court, after a hearing and for good cause, may

grant additional time as justice so requires. Id.

In the case at hand, Plaintift has alleged in its Complaint that the statute of limitations
may have been triggered on June 27, 2014, and thus, the Complaint filed on June 26, 2017 was
well within the exception to the contemporaneous filing requirement.!  Plaintiff specifically
alleges in the Complaint that an affidavit of an expert could not be prepared. On day forty-five
of the forty-five day extension granted by the statute, Plaintiff moved for an extension of time to
supply the requisite affidavit of an expert.”  In the motion, Plaintiff has alleged that despite
retaining an expert approximately a week prior to filing the Complaint, the expert has been
unable to form an opinion and reduce it to affidavit form. Plaintiff contends that as a result, good

cause exists to extend the time for the filing of the affidavit.

The expert affidavit requirement is a part of the South Carolina Frivolous Civil

Proceedings Sanctions Act; its purpose is to guard against frivolous lawsuits involving

' See Plaintiff’s Complaint page 8, Paragraph 27 attached hereto as Exhibit A.

? Attached as Exhibit B.
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professionals.  Steinmetz v. Cooper (In re Steinmetz), Nos. 07-00628, 07-00579, 10-80177,

2011 Bankr. LEXIS 3830, at 8 (U.S. Bankr. D.S.C. Mar. 18, 2011) The expert witness aftidavit
serves to ensure that claims of professional negligence “have some validity before filing and
alerts the professional to the merits of the claim.” Id. There i1s no language in the statute that

indicates the filing of an affidavit is optional. Id.

In the case hand, the matter has been pending against GBA since June 26, 2017.
Although the claim was filed on the eve of the expiration of the statute of limitations, this matter
has been well known to Plaintiff for some time. As noted in the Complaint, this claim arose as
early as June 27, 2014.° Furthermore, Plaintiff was named a defendant in a separate action on
July 6, 2016 concerning the construction of the very property that is the subject of this action,
and upon information and belief, involved the identical stairwell shaft at issue in the present
matter." Moreover, per the attached affidavit, Mr. Myles Glick contacted Plaintiff’s counsel
directly after receiving the lawsuit to inquire concerning the same and was told, despite counsel’s
best efforts to dissuade Plaintiff from bring the action for over two months, the lawsuit was

initiated against GBA.

It is Defendant’s position that Plaintiff has not adhered to the statutory requirement for
supplying an expert affidavit and the Complaint should be dismissed with prejudice. Section 15-
36-100 does not require a full vetted or comprehensive affidavit. Rather, the statute mandates
only that the affidavit “specify ar least one negligent act or omission claimed to exist and the
factual basis for each claim based on the available evidence at the time of the filing of the
affidavit.” S.C. Code Ann. § 15-36-100 (B) (emphasis added). According to Plaintiff’s own

filings, it has had over three years and forty-five days to obtain an affidavit that sets forth only

’See Ex. A.

* See Complaint in matter of Charles Blanchard Construction Corp. v. 480 King Street, LLC, et al. 2016-CP-10-
3468, attached hereto as Exhibit C.

> See Affidavit of Myles Glick attached hereto as Exhibit D.
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one instance of professional negligence and the factual basis for the claim, but has yet to do so.
While the statute provides leeway for plaintiffs who are filing at or near the expiration of the
statute of limitations, it is not intended to present plaintiffs with an option to evade the affidavit
requirement by presuming additional time will be made available. Plaintiff has had ample
opportunity to provide the requisite affidavit yet has failed to do so. Therefore, Plaintiff’s need
for additional time to procure an affidavit is the result of Plaintiff’s own actions which does not

constitute good cause under the statute.

Moreover, the result of the delay in providing an expert affidavit presents the very
scenario the Frivolous Proceedings Act is meant to prevent. GBA is now a defendant to a
lawsuit alleging professional negligence without fhe benefit knowing the merits of the claim or
whether the claim has any validity. As a result of Plaintiff’s failure to adhere to the requirements

of the affidavit requirement, Plaintiff’s Complaint should be dismissed with prejudice.

CONCLUSION

For all of the preceding reasons, GBA is entitled to an Order dismissing the Complaint.
This Motion is based on South Carolina law, the pleadings filed in this case, and any supporting

documents to be submitted hereafter.

SIGNATURE PAGE TO FOLLOW
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Respectfully submitted,

CARLOCK, COPELAND & STAIR, LLP

State Bar No.: 14029

40 Calhoun Street, Suite 400
Charleston, South Carolina 29401 PAUL E. SPERRY
843-727-0307 State Bar No.: 68441

J. ANDREW YOHO
State Bar No.: 100803

Attorneys for Glick/Boehm & Associates,
Inec.
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STATE OF SCUTH CAROLINA } N THE COURT OF COMMON PLEAS
)  FOR THE NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON )} CASE NO.: 2017-CP-10-__"Z ote7
480 KING STREET, LLC g o % o .
[ P
Plaintiff, ) a2
% QOMPLAH'@%‘L‘; > {ﬁ"\
Vs g
) {Jury Trial Deman%d);_ % G
) cg)v G2
GLICK/BOEHM & ASSOCIATES, INC. ) A4
J
Defendant. 3

COMES NOW THE PLAINTIFF, 480 King Strest, LLC, (hereinafler, "480 King”) by
and through theilr undersigned counsel, complaining of the Defendant herein, Glick /
Boshm & Associates, Inc. (hereinafter, “GBA”") and allege unto this Honorable Court as
foliows:

PARTIES AND JURISDICTION

1. Plaintiff, 480 King Is a imited liability company organized and doing business in
the State of South Carolina.

2. Defendant, GBA, is # corporation organized and exigting under the laws of the
State of South Carolina, and is doing business in Charlesion County as GBA.

3. Upon Information and belief, GBA served us the architect of record for the stair
tower located at 480 King Street, Charleston, South Carolina, agreeing o provide
professional architectural services for the design of the siair tower, specifically including,
but ot limited to, the issuance of the plans and specifications for the construction of the

stalr tower. These documents andior Instrumenis of sewvice were required to be in

EXHIBIT

A
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compliance with ali applicable ordinances, codes, regulations, statutes, and industry
standards. Upon information and belief, GBA agreed to make periodic visits to the stair
tower during construction, and otherwise perform contract administration services during
construction to observe whether the construction was being completed in accordance
with the plans and specifications (itself created) and all applicable building codes.

4. This Honorable Court has jurisdiction over all subject matter alleged hersin and

over all parties hereto, and venue is proper in this forum pursuant to §15-7-30 (E)(1).

FOR A FIRST CAUSE OF ACTION
(Breach of Contract)

5. Plaintiff hereby incorporates the allegations of the foragoing paragraphs as if
fully restated herein.

6. On or about October 18, 2013, 480 King and GBA entered in to a Contract for
GBA to provide design and construction administration services for a for a stair tower that
Charles Blanchard Construction Corporation (hereinafter, “CBCC") later constructed at
480 King Street, Charleston, South Carolina 28403, for the contract sum of $706,878.84.

7. The contract calied for GBA to design the stair tower and, inter-alia, to act as
480 King's agent fo interpret the contract documents, visit the site, review the Contractor’'s
submittals, reject non-conforming work, keep 480 King informed about the progress and
quality of the work as and when compieted, and to report to 480 King known deviations
from the Contract decuments.

8. Pursuant to the Contract, substantial completion of the project was to be
achieved within 150 days from the date of commencement. The date of project
commencement was dated June 30, 2014, therefore, the stair tower should have been

substantially completed by November 27, 2014, and in no event later than December 15,
Page 2 of 11
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2014 pursuant to the Contract Addendum. CBCC and 480 King agreed that time was of

the essence.

9. GBA breached their contractuai duties set forth above in the following and

particular and herein described manners:

a)

b)

c)

d)

Failing to properly design and prepare specifications for the stair tower
which werse compliant with all applicable building codes and professional
standards;

Failing to specify products that were in compliance with ail applicable
building codes;

Failing to design and speclify the correct elevator system, shaft, and
component parts for the stair tower;

Failing to properly administer, observe and inspect the construction of
the stair tower for compliance with the plans and specifications an
applicable building codes;

Failing to act as a reasonably prudent design professional would act
under similar circumstances

Failing to detect non-code compliiant work completed by CBCC including
the following: (i) failure of CBCC to construct the building so that the
exterior of the building envelope was water tight; (i) failure of CBCC to
install or properly install an appropriate secondary weather resistant
barrier on the exterior wall sheathing; (iii) failure of CBCC to install or
properiy install flashing at windows and doors; (iv) fallure of CBCC to

properly protect the rough openings from moisture intrusion; (v) failure

Page 3 of 11
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of CBCC to install a roof covering that allows water intrusion into the
interior of the building, causing damage to other components of the
building besides the roof; and (vi) failure of CBCC to properly grade the
premises.

o) Spscifying the incorrect travel length of the stair tower elevator;

h) improperly designed elevator and electrical chase;

i) Improperly designed electrical conduit;

i) Improperly designed HVAC unit header;

k) Improperly designed soffitheader;

) Improperly designing windows, flashing and connections resulting in
water penetration and damage;

m) impropsrly designed stairs;

n) Failing to discover defects in the work performed by CBCC and its
subcontractors;

o) Other breaches that may be determined to be shown at the trial of this
matter;

10. The deviations in what was called for in the Contract documents, versus what
was supplied and rendered by CBCC was not rejected by GBA as non-conforming, nor
reported to 480 King as deviations in the Contract documents. At a minimum, GBA was
under a contractual duty to inform 480 King as to the above referenced errors, omissions
and deviations in the quality of the project, and GBA never did.

11. The acts described above are plain breaches GBA's contractual duties by

reviewing and approving items of work at the project that were either not performed, or

Page 4 of 11
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were performed in derogation of the Contract documents. These breaches were material
and deprived 480 King of the benefit of their bargain, as the project was a value
engineered building, and was designed to be built with specific requirements that were
largely ignored. GBA's complete supervision of all work, design, submittals, RFi's, and
ASl's rendered the product contracted for of significantly diminished value in the eyes of
480 King and prospsctive third-party purchasers and constitute actual, special damages
as plead hsrein. This loss may reasonably be construed to have been in the
conternplation of the parties at the time the contract was formed as the plans were unique.
Pursuant to South Carolina law, 480 King is entitled to be placed in as good & position
as if the contract had been correctly, thus giving them the benefit of their bargain, in
addition to remediation costs, replacement costs, loss of use, loss of revenus, delay

costs, consequential damages, extra expenses, and loss of time.

FOR A SECOND CAUSE QF ACTION
(Breach of Warranty as to GBA)

12. Plaintiff hereby incorporates the allegations of the foregoing paragraphs as if
fully restated herein.

13. Upon information and belief, GBA, pursuant to its contract with the Plaintiff,
expressly warranted that its plans, specifications, and other instruments of service would

be in compliance with all applicable ordinances, codes, regulations, statutes, and industry
standards.

Page § of 11
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14. GBA warranted the sufficiency of the designs, plans, and specifications for the
stair tower.

15. On August 25, 2014, CBCC stated that the problems with the elevator were
design errors by GBA.

16. OnMay 12, 2015, CBCC stated that design issues regarding the electrical chase
were causing delays.

17. In August, 2014, Mr. Myles Glick of GBA admitted GBA specified the incomect
travel length for the elevator.

18. On.June 23, 2015, CBCC stated that the contract drawings did not show a chass,
and permit drawings showed a rated wall.

19. Plaintiff Is a beneficiary of the express and implied warranties provided by GBA.

20. The contemporaneous filing requirement of § 15-36-100 subsection (B) does not
apply in which the period of limitation will expire, or there is a good faith basis to believe
it will expire on a claim stated in the complaint, within ten days of the date of filing and,
because of the time constraints, an affidavit of an expert could not be prepared. Upon
information and belief, the first date upon which Plaintiff was awaré, or could have been
aware of a potential issue and/or claim as to GBA was June 27, 2014, one day after the
project commenced when CBCC notified owner of major problem with the elevator which
would require a change order. Upon information and bellef, GBA breached their express
and implied warranties by falling to design the stair tower free from defects and in

compliance with applicable building codes and industry standards.

Page 6 of 11
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21. Plaintiff has been proximately damaged by GBA's breach of their express and
implied warranties in that Plaintiff has spent, and will continue to expend, substantial sums
of money in order to renovate and restore the stair tower. In addition thereto, the
insufficiency of the designs, plans, and speéiﬂcations caused defects and damages,
including, but not limited to, cost overruns, delay costs, loss of rental income, the cost of
the investigation, the design of the repair, the repair itself and other actual, incidental,
consequential, special, direct and indirect damages all to Plaintiff's damage in an amount
to be determined.

22. As a result of GBA's breach of express and implied warranties, the Plaintiff is
entitled to a judgment against GBA for all actual, direct, indirect, resulting and

consequential damages in an amount to be proven at trial.

. IRI i'-ﬂ,{ ACTION
Negligence as to GBA)

23. Plaintiff hereby incorporates the allegations of the foregoing paragraphs as if
fully restated herein.

24. GBA agreed to provide professional architectural and engineering services for
the design and construction of the stair tower, specificaily including, but not limited to, the
issuance of the plans and specifications for construction. These documents and/or
instruments of service were required to be in compliance with all applicable ordinances,

building codes, regulations, statutes, and industry standards.
Page 7 of 11
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25. Upon information and belief, GBA agreed to make periodic visigs to the stair
tower during construction and perform other contract administration services to observe,
among other things, whether construction was being completed in accordance with the
plans and specifications and all applicable building codes and regulations.

26. It was foreseeable that Plaintiff would be damaged if GBA breached the above-
referenced duties. As such, GBA owed a duty of care to the Plaintiff. In fact, GBA owed
a heightened degree of care to Plaintiff as GBA designed the plans and specifications,
and was also retained to oversse implementation of the same plans it created.

27. The contemporaneous filing requirement of § 15-36-100 subsecticn (B) does not
apply in which the period of limitation will expire, or there Is a good faith basis to believe
it will expire on a claim stated in the complaint, within ten days of the date of filing and,
because of the time constraints, an affidavit of an expert could not be prepared. Upon
information and belief, the first date upon which Plaintiff was aware, or could have been
aware of a potential issue and/or claim as to GBA was June 27, 2014, one day after the
project commenced when CBCC notified owner of change order request for the elevator.
Upon information and belief, GBA breached their duty of care in the following particuiars,
including but not limited to:

a) Failing to properly design and prepare spec&ﬁcationé for the stair tower
which were compliant with ali applicable building codes and professional

standards;

b) Failing to specify products that were in compliance with all applicable

building codes;
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c)

d)

e)

g)
h)
0
)
k)

Falling to design and specify the correct elevator system, shaft, and
component parts for the stair tower;

Failing to properly administer, observe and inspect the construction of
the stair tower for compliance with the plans and specifications an
applicable building codes;

Falling to act as a reasonably prudent design professional would act
under similar circumstances

Failing to detect non-code compliant work completed by CBCC including
the following: (i) failure of CBCC to construct the building so that the
exterior of the building envelope was water tight; (ii) failure of CBCC to
install or properly install an appropriate secondary weather resistant
barrier on the exterior wall sheathing; (iii) failure of CBCC to instaili or
properly install flashing at windows and doors; (iv) failure of CBCC to
properly protect the rough openings from moisture intrusion; (v) failure
of CBCC to install a roof covering that allows water intrusion into the
interior of the building, causing damage to other components of the
building besides the roof; and (vi) failure of CBCC to properly grade the
premises.

Specifying the incorrect travel iength of the stair tower elevator;
improperly designed elevator and electrical chase;

Improperly designed electrical conduit;

Improperly designed HVAC unit header;

Improperly designed soffitheader:;
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1) Improperly designing windows, ﬂashlng and connections resulting in
water penetration and damage;

m) improperly designed stairs;

n) Failing to discover defects in the work performed by CBCC and its
subcontractors

o) Other breaches that may be deteﬁnined to be shown at the trial of this
matter;

28. As a direct, foreseeable and proximate result of the negligence, design defects
and resulting property damage, Plaintiff has spent, and will continue to expend,
substantial sums of money in order to renovate and restore the stair tower. In addition
thereto, the insufficiency of the designs, plans, and specifications caused defects and
damages, including, but not limited to, cost overruns, delay costs, loss of rental income,
the cost of the investigation, the design of the repair, the repair itself and other actual,
incidental, consequential, special, direct and indirect damages all to Plaintiffs damage in
an amount to be determined.

28. As a result of GBA's negiigence, the Plaintiff is entitled to a judgment against
GBA for all actual, direct, indirect, resulting and consequential damages in an amount to
be proven at trial.

WHEREFORE, the Plaintiff prays this Honorable Court inguire into the matters set
forth herein and award judgment in favor of 480 King and against GBA, as follows:

1. For all actual, direct, indirect, compensatory, resulting, consequectial and
special damages against the Defendant, in an amount to be shown at trial:

2. For all costs associated with investigating and prosecuting this action; and

Page 10 of 11
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3. For all other relief this Honorable Court deems just and proper.

Respectfully submitted,

HALVERSEN & ASSOCJATES, LLC

By: Aﬁ/ //: f//(é(/ :

Brent S. Halfversen

171 Church Street, Suite 330
Charleston, SC 29401

T: 843-284-5790

F: 864-326-4844

Email: brent@halversenlaw.com
Attorneys for the Plaintiff

bl
/
[26 2017,

Charleston, South Carolina
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STATE OF SOUTH CAROLINA iN THE COURT OF COMMON PLEAS
FOR THE NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON CASE NO.: 2017-CP-10-3267

480 IING STREET, LLC

ANezmr Yt e Nesd Raa? Yaar Nt B Nt Nas? Seor? R Y S Vrgs? Cen”

Plainii, MOTION FOR EXTENSION OF TIME
V8. =]
o ¢ -
L e "
\\ \‘“ ' 3
GLICK/BOEHM & ASSCGIATES, ING, Vo 2
y L‘_“" e
"«\ "L‘_:: . %)
Defendant. VS -
\ (SR

COMES NOW THE PLAINTIFF, 480 King Street, LLC, (hereinafier, "Plaintil”) by
and through thalr undersigned counsel, and files this mation for extansion of time and
states the following in support therefor:

1. On June 26, 2017 Plaintiff filed & Summons and Complaint against the
Defendant asserting claims for breach of contract, breach of warranty, and negligence.

2. As gvarred in Plaintiffs Complaint, the first date upon which Plaintiff could
have been awars of a potential issus or ¢laim s 1o Defendant was on June 27, 2014,
Accordingly, Plaintiff timely filed its Summons and Comnizing against Defendant on June
28, 2047.

3. The contemporaneous sffidavit filing requirenent of § 15-38-100 subsection
(B) does not apply in which the period of limitation will expire, or there is a good faith basis
to believe i will expire on 2 claim statad in the complaint, within ten days of the date of

fillng and, because of the time constralnis, an affidavit of an expert could not be prepared.

EXHIBIT

B
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In such case, the statute aliows for an affidavit to be filed 45 days after the Complaint is
filed or the Court may extend the period upon motien after 2 showing of good cause. The
statute siates:

The contemporaneous filing requirement of subsection (B) does not apply
to any case in which the period of liritation will expire, or there is 8 good
faith basis to helisve it will expire on a claim stated in the complaint, within
ten days of the date of filing and, hecausge of the time constraints, the plaintiff
aliages that an affidavit of an axpert could not be preparad. In such a case,
the plaintlff has forty-five days after the flling of the compiaint to supplement
the pleadings with the affidavit. Upon motion, the tral court, after hearing
and for guod cause, may axtend the tme as the court defarmines justice
requinesg.

SC Code § 15-38-100(CH(1)

&, in thie case good couse axlets as Plaintitl ust filed its Complaint on June
28, 2017 and has not had adequate ime to have an exped review 2!l attendant documents
in order (o render an expert oplnion to support Plaintiff's nonvontractual claims.

8. Plaintiff Initially contacted an expert Louls Hackney P.E., REWC, RRC,
CDT, LEED AP in June, 2017 prior to filing s Complaint, and formally retained Mr.
Hacknay on July 19, 2017,

5. Aftar retention, Mr. Hackney has been seni approximalely 8,000
documents, and it was not possible for Mr. Hackney (o raview 2l of the documents
necessary within the 45 days after filing the Complaint i form an opinion reducible to
affidavit form by August 10, 2017- which Is 45 days afier filing.

7, Dus the nature of the case, Mr. Hackney's scheduls, and the volume of

materiais thet sxist necessary for review, Plaintif believes guod causs exdsts for the Court
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WHERFORE, Plaintiff requests this Court extend the time for filing an
affidavit pursuant (o SC Code § 15-36-100(C)(1) for reasons stated hergin and

presented to the Court in the premises.

Respectfully subrmitted,

H:’L\LVERSE%{/& s.}\.,@(ah*‘l LG

'\'_J_ 3
By: // a L//{.-«'_.,.z... o

Brent 8. Hﬂ!“ rsen

171 Church Street, Suite 33
Charlesion, ST 28401

T: 843-284-5790

F: 864-326-48344

Email: brent@halverseniaw.corm
Attomeays for the Plaintiif

;}Msoﬁ I 2017,
Charjes*on Soufh Carolina
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CERTIFICATE OF SERVICE

I certify that | served thg fofegoing Motion via U.S. Mail and process server with
postage prepaid on this / ‘ '~ day of August, 2017.

HALVERSEN & ASSQCIATES, LI.C

By: /(:/4/, Pl (AL —

Bimt S. ralversen
171 Chus Saeez Suite 330

Charlesto 29401
T: 843~ &{64 %o}
x{':: Ql}t
Email: vre
j Attornsys for the P
/7!?/‘1 3‘{‘ /) ')017
I A ST . o )
Charleston, bouth Caroiina . .=
S -~
&
=
f (@]
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IN THE COURT OF COMMON PLEAS
FOR THE NINTH JUDICIAL CIRCUIT

2D )6-CL-10-3Y{ g~

STATE OF SOUTH CAROLINA
COUNTY OF CHARLESTON

Charles Blanchard construction Corp., Inc.

COMPLAINT
(Debt Collection, Foreclosure of Liens)

R

(Jury Trial Demanded ZAG .

VS.

480 King Street, LLC, and TD Bank N.A_,
NQ,

.

AL _
o "

Defendants.

3\
The Plaintiff above named, complaining of the Defendants herein, would show unto this
Honorable Court as follows:

JURISDICTION AND PARTIES

1. The Plaintiff is a corporation organized under and operating pursuant to the laws of the
State of South Carolina, and maintaining an office in the City of North Charleston and doing
business in the City and County of Charleston.

2. Upon information and belief, the Defendant 480 King Street, LLC, is a l.imited liability
corporation organized and existing under the laws of the State of South Carolina and operating in
the County of Charleston, South Carolina (hereafter “Defendant Owner”) and at all times herein
was the owner of the real property which is the subject of this action.

3. Detendant T.D. Bank, N.A_, NQ, upon information and belief, is a National Banking
Organization, organized and existing under the laws of the United States and the State of South

Carolina, doing business in the County of Charleston South Carolina (hereafter “Bank™) and is

1 : EXHIBIT
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made a party hereto because it may have an interest in the real property that is the subject of this
action.

4. The real property at issue herein is described on the Exhibit A attached hereto and made a
part hereof and known hereafter as the Real Property, is located in the City and County of
Charleston, state of South Carolina.

5. The parties, property and issues herein all are within the jurisdiction of this Honorable
Court.

FACTS

6. Plaintiff reasserts and realleges all facts and claims of the preceding paragraphs of this
Complaint as if set forth verbatim herein.

7. On June 26, 2014, Plaintiff entered into a construction contract with Defendant Owner by
and through its manager, Mary Ann Kanters, for labor, materials, cqui‘pment and services in
connection with the building located on the real property owned by Defendant Owner (hereafter
the “Contract™).

8. On or about June 27, 2014, Plaintiff began work pursuaunt to the Contract, furnishing the -
agreed upon labor and materials and making applications for payment as specified therein,

9. Almost immediately after-signing the contract, delays occurred affecting the ultimate
completion date of the contract.

10. Mere hours after execution of the contract, Plaintift discovered that the Defendant
Owner’s architectural plans for the elevator were incorrect, requiring an additional one foot of
depth for the elevator equipment selected by the Defendant Owner and drawn by Defendant

Owner’s architect.
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11. While under the original contract the Plaintiff was responsible for providing the elevator
in accorciance with Defendant Owner’s plans and specifications, the improper design by
Defendant Owner’s architect necessitated a change order whereby the Defendant Owner was
then to be responsible for providing a re-design of the elevator shaft or acquiring a different
elevator that would fit within the previously designed elevator shaft.

12. The delay caused by the incorrect elevator design was neither the fault of nor the
responsibility of the Plaintiff.

13. At the time of placing rebar and pouring the elevator pit and foundation slab, the
Defendant Owner put a hold on the work to add sewer/storm drainage that was outside the scope
of the project, anticibating that the drainage would run beneath the foundation of the stairtower.

14. The Defendant Owner hired an engineer to design the placement of the future
sewer/storm drainage, and requested three quotes for pricing of the design.

15. Upon receipt of the quotes for the cost of the storm drainage, the Defendant Owner
decided not to install the drainage.

16. The delay caused by the Defendant Owner’s hold to design and quote the cost to instail
sewer/storm drainage pipes was neither the fault of nor the responsibility of the Plaintiff.

17. Many months before the project started and again early in the project, the Plaintiff
advised the Defendant Owner in writing that the site needed a civil engineering plan to deal with
site elevation and water run off, telling the owner that he was “afraid that the area behind 480
will be a pond.”

18. Nonetheless, the Defendant Owner did not retain a civil engineer to review the site
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elevations or to design a water run off plan until June 29, 2015, after the water run off at the site
caused water intrusion in the elevator shaft and first floor of the stair tower.

19. In July of 2015, the Defendant Owner alleged that the water intrusion in the building’s
exterior walls was the result of the Plaintiff’s failure to properly waterproof the exterior walls
according to the design specifications.

20. The Defendant Owner claimed this failure was a construction deficiency and that the
water intrusion was the result of both this constrﬁction deficiency and of the Plaintiff’s
failure to properly maintain and supervise the site to prevent this damage.

Zl. The Plaintiff informed Defendant Owner in writing that the building’s perimeter walls
were installed with the designated weather barrier required by the plans and specifications, which
was designed only to shed water and was not a waterproofing matertal.

22. Defendant Owner’s architect confirmed in writing to Plaintiff and Defendant Owner that
the building’s perimeter walls were lined with the appropriate material as called for in the plans.

23. The grade and site clevations were the respon;ibility of the Defendant Owner pursuant to
the Contract.

24. The Defendant Owner failed to address the grade and site elevations prior to the water |
intrusion, no civil engineer had been retained by the Defendant Owner to draw plans addressing
the site grade or elevation prior to the water intrusion, and no site grade or efevation plans had
been given by the Defendant Owner to the Plaintiff to address the potential flooding.

25. The delay caused by the water intrusion and damage to the elevator shaft and first floor of
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the stair tower resulting from the Defendant Owner’s failure to retain a civil engineer to review
the site elevations or design a water run off plan was neither the fault of nor the responsibility of
the Plaintiff.

26. Prior to the signing of the contract, the Defendant Owner met with the Plaintiff and
Plaintiff’s subcontractors to value engineer portions of the job but did not invite the architect to
all of the meeting(s).

27. Prior to the signing of the contract, the Defendant Owner met with building officials
about the project and did not invite the Plaintiff or the architect to the meeting(s).

28. The Defendant Owner met with AT&T and would not let the Plaintiff attend the
meeting(s).

29. The Defendant Owner’s architect and electrical engineer were not present the meetings
where the Defendant Owner chose less expensive light fixtures for the project, and the Defendant
Owner neglected to tell the architect or electrical engineer that she had chosen less expensive
light fixtures for many months.

30. Had the Defendant Owner invited the architect and engineer to these meetings or
informed them of decisions made therein, several issues that caused delays would have been
av.oided.

31. On August 12, 2014, the Plaintiff submitted the light fixtures chosen by the Defendant
Owner to the electrical engineer for approval.

32. By September 29, 2014, when the electrical engineer rejected the light fixture submittals
as not being the original specified fixtures, the Defendant Owner still had not informed the

electrical engineer that she had selected different fixtures for the project.
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33. The Plaintiff’s submittal of the light fixtures chosen by the Defendant Owner was finally
approved by the Defendant Owner’s electrical engineer on February 16, 2015, six months from
its‘ initial submittal date.

34. The lighting submittal delays caused late delivery of the light fixtures, as they could not
be ordered until they were approved.

35. The delay caused by the Defendant Owner’s failure to inform her architect and engineer
of changes she had made to the light fixtures was neither the fault of nor the responsibility of the
Plaintiff. |

36. The Defendant Owner also had multiple electrical re-designs after the contract was
'signed, but did not provide them to the Plaintiff.

37. On August 12, 2014, the Plaintiff submitted to the Detendant Owner’s electrical engineer
electrical gear that met the original Contract’s April 22, 2014 electrical drawings and
specifications.

38. The Defendant Owner’s electrical engineer rejected the submittal because it did not meet
the most recent re-design specitfications from drawings dated October 6, 2014, which were not
part of the original contract.

39. The Defendant Owner did not provide the Plaintiff with updated electrical plans until
October 14, 2014, and because of ongoing changes with the elevator requiring the Defendant
Owners electrical engineer to continue to modify the necessary gear, the electrical gear submittal
was not accepted until May 5, 2015.

40. The Defendant Owner’s electrical engineer’s insistence that the gear be changed to that
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required in the most recent re-design necessitated a change order to the Contract, Change Order
4.

41. The Defendan.t Owner disputed Change Order 4, which further delayed the electrical
gear.

42. The delays in the electrical gear prevented the installation of the elevator.

43. The delays caused by the electrical submittal issues were neither the fault of nor the
responsibility of the Plaintiff.

44. Throughout the project, attempts to discuss problems and issues with the Defendant
Owner so that the project could continue to move forward were ignored or stymiéd by Defendant
Owner.

45. Many Change Order proposals sent to the Defendant Owner by the Plaintiff were
modified by the Defendant Owner and then disputed by the parties, causing delays on the
project.

46. The Contract requires the Defendant Owner to issue a Construction Change Directive to
the Plaintiff contractor in the event of a dispute over a change order, and the Construction
Change Directive allows work to continue on the contract without waiving any rights to dispute
time or cost of the change order until the end of the contract.

47. The Plaintiff first requested in writing that the Defendant Owner sign a Construction
Change Directive on April 3, 2015, to avoid cessation of work on the project when Change Order
4 was disputed.

48. The April 3, 2015 email to the Defendant Owner cited § 7.3.2 of the Contract, which
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states: A Construction Change Directive shall be used in’ the absence of total agreement on the
terms of a Change Order.

49. The Defendant Owner refused to issue a Construction Change Directive.

50. The Plaintiff requested the Construction Change Directive in writing, multiple times
between April and July of 2015.

51. On May 11, May 14, and July 10 of 2015, the Defendant Owner was again sent the
language from § 7.3.2l0f the Contract, stating that “A Construction Change Directive shall be
used in the absence of total agreement on the terms of a Change Order.”

52. On June 29, 2015, during the continued dispute over the terms of Change Order 4, the
Defendant Owner emailed the Plaintiff, saying the Plaintiff was “‘attempting to use the change
order process as a blackmail device which is unacceptable under the contract. . . you continue to
terrorize and harass me and frankly I think your behavior is reprehensible and entirely
unprofessional.”

53. Inresponse to that email, the Plaintiff replied in writing that far from being
unprofessional or attempting to harass the Defendant Owner, the issuance of a Construction
Change Directive in the absence of agreement on all terms of a change order was a required and
normal part of the AIA contracts.

54. The Plaintiff explained, in writing, more than once, that the word “shall” in § 7.3.2 means
“must” and that the Defendant Owner was required by the Contract to issue a Construction
Change Directive in the absence of agreement on a Change Order.

55. On June 30, 2015, the Plaintiff notified the Defendant Owner in writing that the
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electrician would be demobilized in the absence of a Construction Change Directive by close of
business the following day, as the electrician had no further work that could be performed
without such authorization.

56. On July 8, 2015, the Plaintiff notified the Defendant Owner by email that the continued
failure to issue a Construction Change Directive constituted a breach of the contract.

57. On July 10, 2015, the Defendant Owner demanded that notice from the Plaintiff
regarding the alvleged breach of the contract or any claims be given pursuant to the notice
requirements of the contract and not by email, and therefore there was no notice of breach.

58. The Defendant Owner continued to refuse to issue a Construction Change Directive.

59. The Defendant Owner’s failure to issue a Construction Change Directive as required by
the Contract caused delays, and these delays resulted in inefficiency in production due to
out-of-sequence work, stopping and starting segments while awaiting authorization, erratic
staffing and eventual trade stacking.

60. These delays and the resulting inefficiency of production causéd by the Defendant
Owner’s refusal to issue a Construction Change Directive were neither the fault of nor the
responsibility of the Plaintiff.

61. The Plaintiff sent Construction Change Directive 1 to the Defendant Owner on
July 30, 2015.

62. Despite the clear purpose of the Construction Change Directive as spelled out in the
Contract, the Defendant Owner wrote comments on the Construction Change Directive
attempting to have the Plaintiff waive all rights in connection with the disputed change order and

be responsible for daily damages for the completion of the contract.
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63. The Plaintiff did not sign the revised Construction Change Directive, as allowed by the
Contract, and continued to perform work under the Directive and Contract, although the
Defendant Owner refused to pay in full the pay applications.

64. Tn addition to the Construction Change Directive, the Contract provided for mediation
and arbitration to resolve disputes during the pendency of the project and avoid delay and
disruption.

65. Pursuant to the Defendant Owner’s request on July 10, 2015, all notice regarding alleged
breaches of contract and claims under the contract had to be given in accordance with the notice
requirements of the Contract.

66. Section 13.2.3 of the Contract provides: “Written notice shall be deemed to have been
duly served if delivered in person to the individual ...or if delivered at, or sent by registered or
certified mail or by courier service providing proof of delivery to the last business address
known to the party giving notice.”

67. Section 15.3 of the contract provided for mediation of claims, disputes, or other matters
in controversy arising out of or relating to the contract as a conditiofx precedent to binding
arbitration.

68. On July 15, 2015, the Plgintiff delivered to Defendant Owner and Defendant Owner’s
architect, in person, a request for mediation under 15.3.1 of the contract.

69. Defendant Owner did not respond to this request.

70. On July 24, 2015, the Plaintiff sent correspondence and the renewed request for
mediation by certified mail to the office address provided in the contract, however the Defendant

Owner refused to pick it up at the post office.
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71. On or about July 24, 2015, the Defendant Owner hired Rick Newcomb, as its project
managef, to supervise the construction.

72. The Plaintiff delivered the July 24 letter requesting mediation to Rick Newcomb, the
Defendant Owner’s project manager, at the job site.

73. The Defendant Owner refused to acknowledge its receipt or respond.

74. On July 3i , 2015, the Plaintiff sent an additional letter again requesting mediation, along
with the previous correspondence and documenfs, by certified mail to the office address provided
in the contract, however the Defendant Owner refused to pick it up at the post office.

75. The July 31 letter and its attachments were also emailed to the Defendant Owner.

76. The July 31 letter and its attachments were also delivered personally to Rick Newcomb,
the Defendant Owner’s project manager on the jobsite.

77. The Defendant Owner refused to acknowledge its receipt or respond.

78. On September 3, 2015, the Plaintiff sent a second request for mediatic;n, along with
previous correspondence and documents to the Defendant Owner by Federal Express to the
office at the address for notice provided in the contract, however the office was closed and there
was no one there during the three times Federal Express attempted to deliver it.

79. The September 3 correspondence and attachments were personally delivered to the
Defendant Owner’s project manager, Rick Newcomb.

80. The Defendant Owner refused to acknowledge its receipt or respond.

81. On September 28, 2015, the Plaintiff attempted, through his job supervisor, to deliver the

11
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second request for mediation and supporting documents to the Defendant Owner in person by
handing it to her when she came to the job site, but Defendant Owner refused to accept it, put her
hands behind her, and left saying it needed to be sent to her office.

82. On December 1, 2015, Plaintiff had a process server in Ohio personally deliver the
Plaintiff’s third request for mediation to the office address provided in the contract.

83. Although this third mediation request was alsq sent by email and personally delivered to
the Defendant Owner’s project manager, Rick Newcomb, the Defendant Owner refused to
acknowledge receipt or respond.

84. The Defendant Owner refused to participate in the contractually mandated dispute
resolution process.

- 85. The Defendant Owner required the Plaintiff to provide documentation of each receipt, bill
for material and the timesheet for each worker throughout the job, even though the Contract was
bid as a fixed price contract rather than a time and materials contract.

86. The Defendant Owner refused to process any application for payment from the Plaintiff
until all documentation was received, even though the Contract was a fixed price contract rather
than a time and materials contract.

87. The fixed price Contract dictates that Applications for Payment are to bbe based on a
percentage of completion for each line item.

88. The Plaintiff complied with this request to provide all documentation of each receipt, bill
for material and the timesheet for each worker, although it placcd an onerous administrative
burden on the Plaintiff that was not and should not have been contemplated as part of the fixed

price Contract.
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8;). None of the Plaintiff’s subcontractors comf)laincd to the Defendant Owner that that they
had not been paid by the Plaintiff.

90. None of the Plaintiff’s subcontractors filed a lien on the Defendant Owner’s property to
insure payment based on work done as subcontractor to the Plaintiff.

91. All of Plaintiff’s subcontractors were paid by the Plaintiff for amounts due under their
subcontract with the Plaintiff, even though Defendant Owner did not pay the Plaintiff the full
amounts of pay applications under the main Contract.

92. All of the job materials for the subject property were paid for by the Plaintiff
even though the contract required their installation on the property prior to reimbursement from
the Defendant Owner, because the materials needed to be ready to install at the appropriate time.

93. Although all of the subcontractors had been paid, Defendant Owner attempted to pay
portions of the Plaintiff’s pay applications by issuing joint checks to Plaintiff and subcontractors;

94. Plaintiff negotiated those joint che.‘cks that were possible due to the location and
availability of the subcontractor, however some of the subcontractors who had been previously
paid by the Plaintiff were not local and it was impossible to appear with them in person as
requested by the bank to negotiate the checks.

95. These checks were then voided and returned to Defendant Owner along with an
explanation, citing that the subcontractor and materials had been paid previously and that the
amount on the application was reimbursement to the Plaintiff.

96. On or about September 17, 2015, the Plaintiff’s materials supplier, Miller Clapperton,
informed the Defendant Owner in writing that the balance of their subcontract was $3,674.20 for

retainage.
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97. On that same date, Miller Clapperton provided the Defendant Owner with lien waivers
for the total amount of their sﬁbcontract, less the $3,674.20 retainage, and shortly thereafter,
provided Defendant Owner with a lien waiver for the retainage.

98. Miller Clapperton is a Georgia company, with offices in Austell, Georgia, many hours
from Charleston.

99. After being advised in writing by the subcontractor of the balance due on the subcontract,
and receivin g lien waivers froml the subcontractor for a]‘] amounts due on tile subcoﬁnact except
the $3,674.20 retainage, on or about September 21, 2015, the Defendant Owner issued a joint
check to Miller Clapperton and tilc Plaintiff in the amount of $16,309.95.

100.  On or about September 21, 2015, the Defendant Owner issued a second joint check to
Miller Clapperton and the Plaintiff in the amount of $1,016.50. |

101.  The amounts of these two joint checks exceeded the retainage due to the
subcontractor by $13,652.50.

102. The Defendant Owner knew the subcontractor had already been paid everything but
retainage and that these funds were due to the Plaintiff solely.

103.  The Plaintiff voided these joint checks and returned them to the Defendant Owner.

104.  On or about November 16, 2015, the Plaintiff informed the Defendant Owner in
writing that the Plaintiff itself had performed all the work reflected in line 22 of the Application
for Payment 15, installation of the steel lintels and closure angle plates;

105.  After being informed that the Plaintiff, not the subcontractor Accu Welding, had
installed the steel lintels and closure angle plates, on or about November 30, 2015, the Defendant

Owner issued a joint check to Accu Welding and the Plaintiff in the amount of $270.39.
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106. The Defendant Owner knew at the time of the issuance of the check that the
subcontractor Accu Welding was not due these funds and that they were due to the Plaintiff
solely.

107.  Plaintiff voided the joint check and returned it to the Defendant Owner however the
Defendant Owner refused to re-issue the check solely to thé Plaintiff.

108. More joint checks followed, including one to subcontractor Pleasant Places and the
Plaintiff, for which the Defendant Owner had already received a lien waiver but wrote a joint
check for more than was owed to the subcontractor.

109. On April 21, 2015, the Plaintiff purchased materials for the wire trellis system for the
Defendant Owmer’s project from SECO South, an online materials supplier, using a company
VISA card, and forwarded the back-up documentation of this purchase to the Defendant Owner
in May of 2015.

110.  Seven months later, on December 30, 2015, the Defendant Owner wrote a joint check
to SECO South and Plaintiff knowing that these materials had been purchased by the Plaintiff
and the funds were due solely to the Plaintiff.

H1. This joint check was voided and returned to the Defendant Owner, but Defendant
Owner refused to re-issue the check solely to the Plaintiff.

112, The Defendant owner wrote two joint checks to Plaintiff’s subcontractor, Allphase
Electrical on or about January 9, 2016, which exceeded the amount due to Allphase under its
subcontract with the Plaintiff, including retainage, by $12,232.31.

113.  The remainder of the funds paid to Allphase by the Defendant Owner were due to

Plaintiff as reimbursement for amounts Plaintiff had already paid to Allphase for materials.
15
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114. There was never a time when the Defendant Owner issued a joint check that was
returned by the Plaintiff because the amount was insufficient to cover the amount due to a
subcontractor under its subcontract with tPe Plaintiff.

115.  The Plaintiff attempted vto deal with the Defendant Owner’s improperly issued joint
checks for significantly more than the subcontractor was due, however this placed an undue
administrative burden on the Plaintiff in a fixed price Contract.

116.  Several times, the Plaintiff retuirned a voided joint check to the Defendant Owner with
an explanation, and whether the Defendant Owner had received written confirmation of the
amount due from the subcontractor, had received lien waivers, or both, the Defendant Owner
refused to re-issue the check solely to the Plaintiff,

117.  The few times prior to November of 2015 when the Plaintiff did re-issue a voided
Joint check solely to the Plaintiff, payment was delayed by several weeks.

118.  The Defendant Owner requested in writing that the Plaintiff provide the amounts each
subcontractor was due.

119.  The Defeqdant Owner made clear that it was only paying the subcontractors and not
any amounts billed or claimed due to the Plaintiff,

120.  Application for Payment 15, for work done through October 30, 2015, was sent to the
Defendant Owner on November 9, 2015.

121.  The Defendant Owner did not pay any amounts due solely to the Plaintiff from this
Application for Payment.

122, The Defendant Owner did not pay $9,888.13 of Application for Payment 15 by

December 31, 2015,
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123.  The $9,888.13 owing for Application for Payment 15 as of the end of December does
not include the joint check made out to the Plaintiff and the trellis materials supplier, SECO
South, for which the Defendant Owner had received documentation of the credit card charge in
May and knew was for reimbursement to the Plaintiff for materials purchased for the Defendant
Owner’s project.

124.  The $9,888.13 owing for Application for Payment 15 as of the end of December does
not include the $2,608.09 due and owing from previous Applications for Paymerit, for which the
Plaintiff filed a Mechanic’s Lien on December 17, 2015.

125.  The Defendant Owner was sent Application for Payment 16, for work done through
November 30, 2015, on December 9, 2015,

126. The Defendant Owner did not pay any amounts due on Application for Payment 16,
whether by joint check or otherwise.

127.  The amounts due to the Plaintiff for the joint checks that the Defendant Owner
refused to re-issue solely to the Plaintiff were only a small percentage of what was due and
owing to the Plaintiff under the Contract; the remaining amounts were simply not paid at all by
the Defendant Owner.

128.  On December 30, 2015, the Plaintiff mailed notice to the Defendant Owner of its
intent to demobilize in 7 days pursuant Ito the Contract provisions if it did not receive payment
for amounts due under the applications for payment.

129.  On January 2, 20186, the Plaintiff emailed the December 30 letter to the Defendant
Owner along with the proof of delivery of the letter to Defendant Owner’s office address.

130.  The Defendant Owner did not acknowledge or respond to this correspondence.
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131.  The Plaintiff continued to perform work pursuant to the Contract through January 12,
2016, despite the Defendant Owner’s continued failure to pay in full all applications for
payment.

132, The Plaintiff notified the Defendant Owner by email on January 12, 2016, that they
had demobilized and removed all equipment from the jobsite in accordance with the Contract
provisions as set forth in the December 30 letter.

133 The Defendant Owner responded by claiming the Plaintiff had breached the contract
in a variety of ways and stating that if the Plaintiff did not resume work within 7 days, the
Defendant Owner was terminating the contract for cause.

134.  The Plaintiff did not resume work under the contract,

135.  The Plaintiff duly and timely filed a Notice and Certificate of Mechanics Lien with
the_Ofﬁce of the RMC for the County of Charleston at Book 0524, Page 038, on December 17,
2015, as of which date, the amount due and unpaid by Defendant under the contract was Two
Thousand Six Hundred Eight and 09/100 Dollars ($2,608.09), plus interest as provided under the
Contract, plus attorneys’ fees, a copy of which is attached hereto as Exhibit B (hereafter “the first
Lien™). |

136.  The Plaintiff duly and timely filed a Notice and Certificate of Mechanics Lien with
the Office of the RMC for the C;Junty of Charleston at Book 0542, Page 405, on March 22, 2016,
as of which date, the amount due and unpaid by Defendant under the contract, not including the
amount for the first Lien set forth above, was Twenty Nine Thousand Five Hundred Twenty One
and 28/100 (29,521.28), plus interest as provided under the Contract, plus attorneys’ fees, a copy

of which is attached hereto as Exhibit C (hereafter “the second Lien”).
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137.  The Plaintiff duly and timely filed a Notice and Certificate of Mechanics Lien with
the Office of the RMC for the County of Charleston at Book 0546, Page 296, on April 11, 2016,
as of which date, the amount due and unpaid by Defendant under the contract, not including the
amount of the first Lien and second Lien set forth above, was Fifty Two Thousand Eight
Hundred Sixty Eight and 78/100 Dollars ($52,868.78), plus interest as provided under the
Contract, plus attpmeys’ fees, a copy of which is attached hereto as Exhibit D (hereafter “the
third Lien”).

138. The D.efendant Owner has failed to pay in ﬁxll the aﬁount of the first, second and
third Liens.

AS A FIRST CAUSE OF ACTION

Foreclosure of Mechanics Liens

139.  Plaintiff reasserts and re-alleges all facts and claims of the preceding paragraphs of
this Complaint as if set forth verbatim herein.

140.  Plaintiff has commenced this action within six months of the last date it provided
labor and materials on the Real Property.

141.  Plaintiff is entitled to an Order of Foreclosure of its first, second and third
Mechanic’s Liens on the Real Propverty, requiring that the Real Property be sold and that the
proceeds of sale, after deducting all lawful charges and expenses, be paid to Plaintiff to be
applied to the amount owed pursuant to the Lien, including interest, plus attorneys’ fees and the
costs of this action.

AS A SECOND CAUSE OF ACTION
{Breach of Contract)

142.  Plaintiff reasserts and re-alleges all facts and claims of the preceding paragraphs of
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this Complaint as if set forth verbatim herein.
143.  The Defendant Owner willfully breached the contract with the Plaintiff in multiple

ways, including but not limited to ‘the following:

a. Failing to pay for labor and materials furnished and billed under
the Contract between Defendant Owner and the Plaintiff;

b. Improperly issuing joint checks when Defendant Owner was informed by the
* subcontractor of the amount due and was provided lien waivers;

c. Improperly issuing joint checks when Defendant Owner was provided lien
waivers;

d. Tmproperly issuing joint checks to Plaintiff and materials suppliérs when
Defendant Owner was provided proof of payment for materials;

e. Refusing to re-issue improperly issued joint checks solely to the Plaintiff;

f. Providing an unattended address for service of notice under the contract;

g. Refusing to accept notice under the contract;

h. Refusing to participate in contractually mandated alternative dispute resolution;

i. Refusing to issue Construction Change Directives to keep the job moving forward

in the event ofa di_spute over a Change Order as required by the Contract, despite
multiple requests by the Plaintiff;
J- Wrongfully terminating the Contract for cause claiming Plaintiff was in breach.
144,  As aArcsult of the breach of contract by Defendant Owner, the Plaintiff has been

damaged in the amounts owed; plus interest as p?ovided under the contract; or ih the event of

willful breach, interest as provided by statute, contract damages for costs, overhead and profit for
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the unfinished work, increased project administration and project management costs, and
increased reimbursable project costs caused by delays; attorneys’ fees; and the costs of this
action, for which amounts Defendant is responsible.

AS A THIRD CAUSE OF ACTION
{Quasi-Contract/Unjust Enrichment)

145.  Plaintiff reasserts and re-alleges all facts and claims of the preceding paragraphs of
this Complaint as if set forth verbatim herein.

146. The Defendant Owner and Bank have had the use and benefit of the materials and
labor furnished by the Plaintiff and are unjustly retaining the benefit of the materials and labor
without payiﬁg Plaintiff in full for them.

147.  The Defendant Owner and Bank aré liable to Plaintiff for the reasonable value of the
labor and materials for which it has not patd in full, plus prejudgment interest from the date such
labor and materials were supplied.

WHEREFORE, the Plaintiff prays for judgment as follows:

A) On its First Cause of Action, Plaintiff demands that Plaintiff’s Mechanic’s Lien be
foreclosed, that due notice of said foreclosure be given all proper parties, that the priorities of the
Plaintiff and the Bank be determined, that the Real Estate be sold and that the proceeds used tb
satisfy the amounts due Plaintiff on its Liens and for the costs incurred in prosecuting this action,
including attorneys’ fees, with any deficiency remaining a debt of the Defendant Owner to the
Plaintiff.

B) On its Seéoﬁd Cause of Action, Plaintiff demands judgment against Defendant Owner
for Breach of Contract in the amount of all unpaid balance, plus prejudgment interest, costs and

attorneys’ fees; and in the event of willful breach, interest as provided by statute, contract
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damages for costs, overhead and profit for the unfinished work, increased project administration
and project management costs, and increased reimbursable project costs caused by delays,
attorneys’ fees, and the costs of this action.

C) On its Third Cause of Action, Plaintiff prays for judgment against Defendant Bank
and Defendant Owner, jointly and severally, in the amount of all labor and materials supplied by
Plaintiff but not paid for by Defendants, plus prejudgment interest from the date such labor and
materials were provided, and for the costs herein expended.

D) Plus such other and further relief that this Court deems just, equitable, and proper.

Charleston, S. C.

O1- 0y . 2016

P.O. Box 1059
Charleston, SC 29402
(843) 723-4020; fax (843) 723-4021
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STATE OF SOUTH CAROLINA )
) AFFIDAVIT OF MYLES 1. GLICK, AIA

COUNTY OF CHARLESTON )

Personally appeared before me Myles 1. Glick, AIA LEED AP, who first being duly
sworn, deposes and states as follows:

1. Iam a licensed architect in the State of South Carolina.

2. I am the President of Glick/Boehm & Associates, Inc.

3. Glick/Boehm & Associates, Inc. has been named a Defendant in a lawsuit filed by
480 King Street, LLC bearing the case number 2017-CP-10-3267.

4. Upon receiving a copy of the Complaint I spoke to Mr. Brent Halversen, the attorney
for Plaintiff, the week of August 14, 2017. In response to my question of why
Glick/Boehm was being sued, Mr. Halversen responded that he tried to talk Ms. Mary
Ann Kantor — the owner of 480 King Street, LLC — out of suing Glick/Boehm &
Associates, Inc. for over two months. Unfortunately, he was not successful and
Glick/Boehm & Associates, Inc. was sued right before the statute deadline.

5. As of the date of this Affidavit, [ have not been provided a copy of an expert affidavit
detailing the professional allegations alleged against Glick/Boehm.

FURTHER AFFIANT SAYETH NOT. %&/ W
By:

Myled 1. Glicl% AlA

SWORN to and subscribed before me

This 6% day of t, 2017

Nogary Public &;Ml Carolina
My Commission Expires: JUAL (4[ SOOS”

"EXHIBIT
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THE STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
s1cep - K11z 2D THE NINTH JUDICIAL DISTRICT

COUNTY OF CHARLESTON™ D

- %) CASE NO.: 2017-CP-10-03267

480 KING STREET, LLC, <ibiii G
Plaintiff, ~'=—"""

GLICK/BOEHM & ASSOCIATES, INC.’S
MEMORANDUM IN OPPOSITION TO
PLAINTIFF’S MOTION FOR EXTENSION
OF TIME

vs.
GLICK/BOEHM & ASSOCIATES, INC.

Defendant.

i
NP ENIPANIP AN NI NI NI NI W N

Defendant Glick/Boehm & Associates (hereinafter “GBA”), by and through the
undersigned attorneys, respectfully submits this Memorandum in Opposition to Plaintiff’s
Motion for Extension of Time to comply with the affidavit requirement prescribed by S.C. Code

Ann. § 15-36-100 (2016).

BACKGROUND

This case involves claims of professional negligence concerning the alleged provision of
architectural services by GBA in connection with a stair tower located at 480 King Street in
Charleston. Plaintiff did not file an expert affidavit contemporaneously with its Complaint and
despite the expiration of forty-five days has yet to comply with the statutory mandate of
supplying an expert affidavit. Plaintiff now requests additional time to comply with the statute,

but additional time in this instance is unwarranted and in violation of the relevant statute.

LEGAL AUTHORITY

Architects and Engineers are iwo of the 22 professional groups specifically identified in
S.C. Code Ann. § 15-36-100(G) (2015). Pursuant to that statute, an affidavit from an expert
must be filed contemporaneously with any complaint alleging damages arising from alleged

professional negligence of an architect, engineer, or surveyor. The affidavit “must specify at
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least one negligent act or omission claimed to exist and the factual basis for each claim based on
the available evidence at the time of the filing of the affidavit.” S.C. Code Ann. § 15-36-100(B)
(2015). If a proper affidavit “is not filed . . . and the defendant against whom an affidavit should
have been filed alleges, by motion to dismiss filed contemporaneously with its initial responsive
pleading that the plaintiff has failed to file the requisite aftidavit, the complaint is subject to

dismissal for failure to state a claim.” S.C. Code Ann. § 15-36-100(C)(1) (2015).

The statute, however, provides an exception to the contemporaneous filing requirement in
instances where the “period of limitation will expire, or there is a good faith basis to believe it
will expire on a claim stated in the complaint, within ten days of the date of filing and, because
of the time constraints, the plaintift alleges that an affidavit of an expert could not be prepared.”
S.C. Code Ann. § 15-36-100(C)(1) (2015). In such a scenario, the statute grants Plaintiff an
additional forty-five days to comply with the affidavit requirement. Id. In addition, in the event
an additional forty-five days is an insufficient amount of time, a plaintiff may move for
additional time to procure an affidavit. Id The court, after a hearing and for good cause, may

grant additional time as justice so requires. Id.
ARGUMENT

Plaintiff’s failure to obtain the required affidavit does not warrant additional time under
section 15-36-100 as there is no good cause to justify the extension of time and doing so would
not further the ends of justice. In the case at hand, Plaintiff alleged in its Complaint that the
statute of limitations may have been triggered on June 27, 2014, and thus, the Complaint filed on
June 26, 2017 was well within the exception to the contemporaneous filing requirement.'
Plaintiff specifically alleges in the Complaint that an affidavit of an expert could not be prepared.

On day forty-five of the forty-five day extension granted by the statute, Plaintiff moved for an

' See Plaintiff's Complaint page 8, Paragraph 27 attached hereto as Exhibit A.
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extension of time to supply the requisite affidavit.®  In its motion, Plaintiff has alleged that
despite retaining an expert approximately a week prior to filing the Complaint, the expert has
been unable to form an opinion and reduce it to affidavit form. Plaintiff contends that as a result,

good cause exists to extend the time for the filing of the affidavit.

The expert affidavit requirement is a part of the South Carolina Frivolous Civil
Proceedings Sanctions Act; its purpose is to guard against frivolous lawsuits involving

professionals.  Steinmetz v. Cooper (In re Steinmetz), Nos. 07-00628, 07-00579, 10-80177,

2011 Bankr. LEXIS 3830, at 8 (U.S. Bankr. D.S.C. Mar. 18, 2011) The expert witness affidavit
serves to ensure that claims of professional negligence “have some validity before filing and

’

alerts the professional to the merits of the claim.” Id. There is no language in the statute that

indicates the filing of an affidavit is optional. Id.

In the case hand, the matter has been pending against GBA since June 26, 2017.
Although the claim was filed on the eve of the expiration of the statute of limitations, this matter
has been well known to Plaintiff for some time. As noted in the Complaint, this claim arose as
early as June 27, 2014.> Furthermore, Plaintiff was named a defendant in a separate action on
July 6, 2016 concerning the construction of the very property that is the subject of this action,
and upon information and belief, involved the identical stairwell shaft at issue in the present
matter.* Moreover, per the attached affidavit, Mr. Myles Glick contacted Plaintiff’s counsel
directly after receiving the lawsuit to inquire concerning the same and was told, despite counsel’s
best efforts to dissuade Plaintiff from bring the action for over two months, the lawsuit was

initiated against GBA.’

2 Attached as Exhibit B.
* See Ex. A.

# See Complaint in matter of Charles Blanchard Construction Corp. v. 480 King Street, LLC, et al. 2016-CP-10-
3468, attached hereto as Exhibit C.

* See Affidavit of Myles Glick attached hereto as Exhibit D.

3
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It is Defendant’s position that Plaintiff has not adhered to the statutory requirement for
supplying an expert affidavit and the Complaint should be dismissed with prejudice. Section 15-
36-100 does not require a full vetted or comprehensive affidavit. Rather, the statute mandates
only that the affidavit “specify at least one negligent act or omission claimed to exist and the
tactual basis for each claim based on the available evidence at the time of the filing of the
affidavit.” S.C. Code Ann. § 15-36-100 (B) (emphasis added). According to Plaintiff’s own
filings, it has had over three years and forty-five days to obtain an affidavit that sets forth only
one instance of professional negligence and the factual basis for the claim, but has yet to do so.
While the statute provides leeway for plaintiffs who are filing at or near the expiration of the
statute of limitations, it is not intended to present plaintiffs with an option to evade the aftidavit
requirement by presuming additional time will be made available. Plaintiff has had ample
opportunity to provide the requisite affidavit yet has failed to do so. Therefore, Plaintift’s need
for additional time to procure an affidavit is the result of Plaintiff’s own actions and does not

constitute good cause under the statute.

Moreover, the result of the delay in providing an expert aftidavit presents the very
scenario the Frivolous Proceedings Act is meant to prevent. GBA is now a defendant to a
lawsuit alleging professional negligence without the benefit of knowing the merits of the claim
or whether the claim has any validity. Plaintiff’s request for additional time to procure an
affidavit would not further the ends of justice as the statute contemplates, but would instead
reward Plaintiff for its failure to act timely in supporting its claims against GBA with the

necessary affidavit.

CONCLUSION

For all of the preceding reasons, as a result of Plaintiff’s failure to adhere to the
requirements of the affidavit requirement and lack of good cause for additional time, Plaintiff’s

request should be denied and the case should be dismissed with prejudice under section 15-36-

4
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100. This Motion is based on South Carolina law, the pleadings filed in this case, and any

supporting documents to be submitted hereafter.

Respectfully submitted,

CARLOCK, COPELAND & STAIR, LLP

By: it 2
i [ STAILRY
State Bar No.: 14029
40 Calhoun Street, Suite 400

Charleston, South Carolina 29401 PAUL E. SPERRY
843-727-0307 State Bar No.: 68441

J. ANDREW YOHO
State Bar No.: 100803

Attorneys for Glick/Boehm & Associates,
Inc.
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THE STATE OF SOUTH CAROLINA } IN THE COURT OF COMMON PLEAS
) THE NINTH JUDICIAL DISTRICT
COUNTY OF CHARLESTON )

) CASE NO.: 2017-CP-10-03267
480 KING STREET, LLC,
Plaintiff,
vs. CERTIFICATE OF SERVICE
GLICK/BOEHM & ASSOCIATES, INC.

Defendant.

NN N ) W N N N e

[ hereby certify that I have this day served a copy of the within and foregoing
Glick/Boehm & Associates, Inc.’s Memorandum In Opposition To Plaintiff’s Motion For
Extension Of Time upon all parties to this matter by depositing a true copy of same in the U.S.

Mail, proper postage prepaid, addressed to counsel of record as follows:

Pomabal

Brent S. Halversen, Esq. =
Halversen & Associates, LLC '
171 Church Street, Suite 330
Charleston, SC 29401
Attorney for Plaintiff

RN
This day of August, 2017. N /&‘
N\

Miriam A. Peeler
Legal Secretary to Kent T. Stair

6
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)  FOR THE NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON )  CASE NO.: 2017-CP-10-_2-2.4o ]
480 KING STREET, LLC ; A
. = -~
Plaintif, ) e 2 T
' ) (Jury Trial Demandady. %
) SX
) 27 =
GLICK/BOEHM & ASSOCIATES, INC. ) A
)
Defendant. )

COMES NOW THE PLAINTIFF, 480 King Strest, LLC, (hereinafter, “480 King") by
and through their undersigned counsel, complaining of the Defendant herein, Glick /
Boehm & Assaociates, Inc. (hereinafter, “GBA”) and allege unto this Honorable Court as
follows:

PARTIES AND JURISDICTION

1. Plaintiff, 480 King is a limited liability company organized and doing business in
the State of South Carolina.

2. Defendant, GBA, is a corporation organized and existing under the laws of the
State of South Carolina, and is doing business in Charleston County as GBA.

3. Upon information and belief, GBA served as the architect of record for the stair
tower located at 480 King Street, Charleston, South Carolina, agreeing to provide
professional architectural services for the design of the stair tower, specifically including','
but not limited to, the issuance of the plans and specifications for the construction of the

stair tower. These documents and/or instruments of service were required to be in

EXHIBIT

A
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compliance with all applicable ordinances, codes, regulations, statutes, and industry
standards. Upon information and belief, GBA agreed to make periodic visits to the stair
tower during construction, and otherwise perform contract administration services during
construction to observe whether the construction was being completed in accordance
with the plans and specifications (itself created) and all applicable building codes.

4. This Honorable Court has jurisdiction over all subject matter alleged herein and

over all parties hereto, and venue is proper in this forum pursuant to §15-7-30 (E)(1).

FOR A FIRST CAUSE OF ACTION
(Breach of Contract)

5. Plaintiff hereby incorporates the allegations of the foregoing paragraphs as if
fully restated herein.

6. On or about October 18, 2013, 480 King and GBA entered in to a Contract for
GBA to provide design and construction administration services for a for a stair tower that
Charles Blanchard Construction Corporation (hereinafter, “CBCC") later constructed at
480 King Street, Charleston, South Carolina 29403, for the contract sum of $706,878.84.

7. The contract called for GBA to design the stair tower and, inter-alia, to act as
480 King's agent to interpret the contract documents, visit the site, review the Contractor’s
submittals, reject non-conforming work, keep 480 King informed about the progress and
quality of the work as and when completed, and to report to 480 King known deviations
from the Contract documents.

8. Pursuant to the Contract, substantial completion of the project was to be
achieved within 150 days from the date of commencement. The date of project
commencement was dated June 30, 2014, therefore, the stair tower should have been

substantially completed by November 27, 2014, and in no event later than December 15,
Page 2 of 11
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2014 pursuant to the Contract Addendum. CBCC and 480 King agreed that time was of

the essence.

9. GBA breached their contractual duties set forth above in the following and

particular and herein described manners:

a)

b)

c)

d)

e)

Failing to properly design and prepare specifications for the stair tower
which were compliant with all applicable building codes and professionai
standards;

Failing to specify products that were in compliance with all applicable
building codes;

Failing to design and specify the correct elevator system, shaft, and
component parts for the stair tower;

Failing to properly administer, observe and inspect the construction of
the stair tower for compliance with the plans and specifications an
applicable building codes;

Failing to act as a reasonably prudent design professional would act
under similar circumstances

Failing to detect non-code compliant work completed by CBCC including
the following: (i) failure of CBCC to construct the building so that the
exterior of the building envelope was water tight; (ii) failure of CBCC to
install or properly install an appropriate secondary weather resistant
barrier on the exterior wall sheathing; (jii) failure of CBCC to install or
properly install flashing at windows and doors; (iv) failure of CBCC to

properly protect the rough openings from moisture intrusion; (v) failure
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9)
h)

)
k)

of CBCC to install a roof covering that allows water intrusion into the
interior of the building, causing damage to other components of the
building besides the roof; and (vi) failure of CBCC to properly grade the
premises.

Specifying the incorrect travel length of the stair tower elevator;
Improperly designed elevator and electrical chase;

improperly designed electrical conduit;

Improperly designed HVAC unit header;

Improperly designed soffit’header;

Improperly designing windows, flashing and connections resulting in

water penetration and damage;

m) Improperly designed stairs;

n)

o)

Failing to discover defects in the work performed by CBCC and its
subcontractors;
Other breaches that may be determined to be shown at the trial of this

matter;

10. The deviations in what was called for in the Contract documents, versus what
was supplied and rendered by CBCC was not rejected by GBA as non-conforming, nor
reported to 480 King as deviations in the Contract documents. At a minimum, GBA was
under a contractual duty to inform 480 King as to the above referenced errors, omissions
and deviations in the quality of the project, and GBA never did.

11. The acts described above are plain breaches GBA's contractual duties by

reviewing and approving items of work at the project that were either not performed, or
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were performed in derogation of the Contract documents. These breaches were material
and deprived 480 King of the benefit of their bargain, as the project was a value
engineered building, and was designed to be built with specific requirements that were
largely ignored. GBA's complete supervision of all work, design, submittals, RFI's, and
ASI's rendered the product contracted for of significantly diminished value in the eyes of
480 King and prospective third-party purchasers and constitute actual, special damages
as plead herein. This loss may reasonably be construed to have been in the
contemplation of the parties at the time the contract was formed as the plans were unique.
Pursuant to South Carolina law, 480 King is entitied to be placed in as good a position
as if the contract had been correctly, thus giving them the benefit of their bargain, in
addition to remediation costs, replacement costs, loss of use, loss of revenue, delay

costs, consequential damages, extra expenses, and loss of time.

FOR A SECOND CAUSE OF ACTION
(Breach of Warranty as to GBA)

12. Plaintiff hereby incorporates the allegations of the foregoing paragraphs as if
fully restated herein.

13. Upon information and belief, GBA, pursuant to its contract with the Plaintiff,
expressly warranted that its plans, specifications, and other instruments of service would
be in compliance with all applicable ordinances, codes, regulations, statutes, and industry

standards.
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14. GBA warranted the sufficiency of the designs, plans, and specifications for the
stair tower.

15. On August 25, 2014, CBCC stated that the problems with the elevator were
design errors by GBA.

16. On May 12, 2015, CBCC stated that design issues regarding the electrical chase
were causing delays.

17. in August, 2014, Mr. Myles Glick of GBA admitted GBA specified the incorrect
travel length for the elevator.

18. OnJune 23, 2015, CBCC stated that the contract drawings did not show a chase,
and permit drawings showed a rated wall,

19. Plaintiff is a beneficiary of the express and implied warranties provided by GBA.

20. The contemporaneous filing requirement of § 15-36-100 subsection (B) does not
apply in which the period of limitation will expire, or there is a good faith basis to believe
it will expire on a claim stated in the complaint, within ten days of the date of filing and,
because of the time constraints, an affidavit of an expert could not be prepared. Upon
information and belief, the first date upon which Plaintiff was awaré. or could have been
aware of a potential issue and/or claim as to GBA was June 27, 2014, one day after the
project commenced when CBCC notified owner of major problem with the elevator which
would require a change order. Upon information and bellef, GBA breached their express
and implied warranties by failing to design the stair tower free from defects and in

compliance with applicable building codes and industry standards.
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21. Plaintiff has been proximately damaged by GBA's breach of their express and
implied warranties in that Plaintiff has spent, and will continue to expend, substantial sums
of money in order to renovate and restore the stair tower. In addition thereto, the
insufficiency of the designs, plans, and specifications caused defects and damages,
including, but not limited to, cost overruns, delay costs, loss of rental income, the cost of
the investigation, the design of the repair, the repair itself and other actual, incidental,
consequential, special, direct and indirect damages all to PlaintifP’'s damage in an amount
to be determined.

22. As a result of GBA's breach of express and implied warranties, the Plaintiff is
enfitled to a judgment against GBA for all actual, direct, indirect, resulting and

consequential damages in an amount to be proven at trial.

FOR A THIRD CAUSE OF 0
(Negligence as to GBA)

23. Plaintiff hereby incorporates the allegations of the foregoing paragraphs as if
fully restated herein.

24. GBA agreed to provide professional architectural and engineering services for
the design and construction of the stair tower, specifically including, but not limited to, the
issuance of the plans and specifications for construction. These documents and/or
instruments of service were required to be in compliance with all applicable ordinances,

building codes, regulations, statutes, and industry standards,
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25. Upon information and belief, GBA agreed to make periodic visits to the stair
tower during construction and perform other contract administration services to observe,
among other things, whether construction was being completed in accordance with the
plans and specifications and all applicable building codes and regulations.

26. It was foreseeable that Plaintiff would be damaged if GBA breached the above-
referenced duties. As such, GBA owed a duty of care to the Plaintiff. In fact, GBA owed
a heightened degree of care to Plaintiff as GBA designed the plans and specifications,
and was also retained to oversee implementation of the same plans it created.

27. The contemporaneous filing requirement of § 15-36-100 subsection (B) does not
apply in which the period of limitation will expire, or there is a good faith basis to believe
it will expire on a claim stated in the complaint, within ten days of the date of filing and,
because of the time constraints, an affidavit of an expert could not be prepared. Upon
information and belief, the first date upon which Plaintiff was aware, or could have been
aware of a potential issue and/or claim as to GBA was June 27, 2014, one day after the
project commenced when CBCC notified owner of change order request for the elevator.
Upon information and belief, GBA breached their duty of care in the following particuiars,
including but not limited to:

a) Failing to properly design and prepare speciﬁcaﬂoné for the si:air tower
which were compliant with all applicable building codes and professional

standards;

b) Failing to specify products that were in compliance with all applicable

building codes;
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c)

d)

Q)
h)
i
)
k)

Failing to design and specify the correct elevator system, shaft, and
component parts for the stair tower;

Failing to properly administer, observe and inspect the construction of
the stair tower for compliance with the plans and specifications an
applicable building codes;

Failing to act as a reasonably prudent design professional would act
undsr similar circumstances

Failing to detect non-code compliant work completed by CBCC including
the foilowing: (i) failure of CBCC to construct the building so that the
exterior of the building envelope was water tight; (i) failure of CBCC to
install or properly install an appropriate secondary weather resistant
barrier on the exterior wall sheathing; (iii) failure of CBCC to instail or
properly install flashing at windows and doors; (iv) failure of CBCC to
properly protect the rough openings from moisture intrusion; (v) failure
of CBCC to install a roof covering that allows water intrusion into the
interior of the building, causing damage to other components of the
building besides the roof; and (vi) failure of CBCC to properly grade the
premises.

Specifying the incorrect travel length of the stair tower elevator;
Improperly designed elevator and electrical chase;

Improperly designed slectrical conduit;

Improperly designed HVAC unit header,;

Improperly designed soffit/header;
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1) Improperly designing windows, ﬂashlng and connections resulting in
water penetration and damage;

m) Improperly designed stairs;

n) Failing to discover defects in the work perfermed by CBCC and its
subcontractors

o) Other breaches that may be deteﬁnined to be shown at the trial of this
matter;

28. As a direct, foreseeable and proximate result of the negligence, design defects
and resulting property damage, Plaintiff has spent, and will continue to expend,
substantial sums of money in order to renovate and restore the stair tower. In addition
thereto, the insufficiency of the designs, plans, and specifications caused defects and
damages, including, but not limited to, cost overruns, delay costs, loss of rental income,
the cost of the investigation, the design of the repair, the repair itself and other actual,
incidental, consequential, special, direct and indirect damages ali to Plaintiffs damage in
an amount to be determined.

29. As a result of GBA's negligence, the Plaintiff is entitled to a judgment against
GBA for all actual, direct, indirect, resulting and consequential damages in an amount to
be proven at trial.

WHEREFORE, the Plaintiff prays this Honorable Court inquire into the matters set
forth herein and award judgment in favor of 480 King and against GBA, as follows:

1. For all actual, direct, indirect, compensatory, resulting, consequectial and
special damages against the Defendant, in an amount to be shown at trial;

2. For all costs associated with investigating and prosecuting this action; and
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3. For all other relief this Honorable Court deems just and proper.

Respectfully submitted,

HALVERSE?}L& ASSOCIATES, LLC

t s 2
VT
By: A7 A LA

A

Brent S. Halversen

171 Church Street, Suite 330
Charleston, SC 29401

T: 843-284-5790

F. 864-326-4844

Email: brent@halversenlaw.com
Attorneys for the Plaintiff

é/;(» . 2017,

Charleston, South Carolina
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FOR THE NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON ) CASE NO.: 2017-CP-10-3267
480 KING STREET, LLC )
)
Plaintiff, )  MOTION FOR EXTENSION OF TIME
. ) -
) ci (. ;:'
) \ e B
) 2
GLICK/BOEHM & ASSOCIATES, INC. ) \ <
) Voo =
) [N T
Defendant. ) VR

\ WS

COMES NOW THE PLAINTIFF, 480 King Street, LLC, (hereinafter, “Plaintiff’) by
and through their undersigned counsel, and files this motion for extension of time and
states the following in support therefor:

1. On June 26, 2017 Plaintiff filed a Summons and Complaint against the
Defendant asserting claims for breach of contract, breach of warranty, and negligence.

2. As averred in PlaintifPs Complaint, the first date upon which Plaintiff could
have been aware of a potential issue or claim as to Defendant was on June 27, 2014.
Accordingly, Plaintiff timely filed its Summons and Complaint against Defendant on June
26, 2017.

3 The contemporaneous affidavit filing requirement of § 15-36-100 subsection
(B) does not apply in which the period of limitation will expire, or there is a good faith basis

to believe it will expire on a claim stated in the complaint, within ten days of the date of

filing and, because of the time constraints, an affidavit of an expert could not be prepared.

T EXHIBIT

B
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In such case, the statute allows for an affidavit to be filed 45 days after the Complaint is
filed or the Court may extend the period upon motion after a showing of good cause. The
statute states:

The contemporaneous filing requirement of subsection (B) does not apply

to any case in which the period of limitation will expire, or there is a good

faith basis to believe it will expire on a claim stated in the complaint, within

ten days of the date of filing and, because of the time constraints, the plaintiff

alleges that an affidavit of an expert could not be prepared. In such a case,

the plaintiff has forty-five days after the filing of the complaint to supplement

the pleadings with the affidavit. Upon motion, the trial court, after hearing

and for good cause, may extend the time as the court determines justice

requires.

SC Code § 15-38-100(C){1)

4, In this case good cause exists as Plaintiff just filed its Complaint on June
26, 2017 and has not had adequate time to have an expert review all attendant documents
in order to render an expert opinion to support Plaintiffs non-contractual claims.

5. Plaintiff initially contacted an expert Louis Hackney P.E., REWC, RRC,
CDT, LEED AP in June, 2017 prior to filing its Complaint, and formally retained Mr.
Hackney on July 19, 2017.

6. After retention, Mr. Hackney has been sent approximately 8,000
documents, and it was not possible for Mr. Hackney to review all of the documents
necessary within the 45 days after filing the Complaint to form an opinion reducible to
affidavit form by August 10, 2017- which is 45 days after filing.

7. Due the nature of the case, Mr. Hackney’s schedule, and the volume of

materials that exist necessary for review, Plaintiff belleves good cause exists for the Court

to extend the time for filing the affidavit, as is allowable upon the showing of good cause.
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WHERFORE, Plaintiff requests this Court extend the time for filing an
affidavit pursuant to SC Code § 15-36-100(C)(1) for reasons stated herein and

presented to the Court in the premises.

Respectfully submitted,

HALVER Z ASSOC?AT ES, LLC

BrentLS Halversen

171 Church Street, Suite 320
Charleston, SC 29401

T: 843-284-5790

F: 864-326-4844

Email: brent@halversenlaw.corn
Attomeys for the Plaintiff

-
éﬁoﬂ [0, 2017.
Chagleston, South Carolina
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CERTIFICATE OF SERVICE

| certify that | served éh}fo(egoing Motion via U.S. Mail and process server with
postage prepaid on this _[v *"day of August, 2017.

HALVERE’K;& ASSQCIATES, LLC
By: 7 /

Brent S. Halversen

171 Church Street, Suite 330
Charleston, SC 29401

T: 843-284-5790

F: 864-326-4884

Email: brent@halversenlaw.com
Attorneys for the Plaintiff

4t lo017

Charleston, South Carolina L 2
L )
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IN THE COURT OF COMMON PLEAS
FOR THE NINTH JUDICIAL CIRCUIT

2A0)e-CL-10-3Y{ g

STATE OF SOUTH CAROLINA
COUNTY OF CHARLESTON

Charles Blanchard construction Corp., Inc.

COMPLAINT
(Debt Collection, Foreclosure of Llcns)
(Jury Trial Demandedﬁiq o

VS.

480 King Street, LLC, and TD Bank N.A.,
NQ,

Defendants.

The Plaintiff above named, complaining of the Defendants herein, would show ux}tp this
Honorable Court as follows:
URISDICTION AND PARTIES

1. The Plaintiff is a corporation organized under and operating pursuant to the laws of the
State of South Carolina, and maintaining an office in the City of North Charleston and doing
business in the City and County of Charleston.

2. Upon information and belief, the Defendant 480 King Street, LLC, is a ]‘imited liability
corporation organized and existing under the laws of the State of South Carolina and operating in
the County of Charleston, South Carolina (hereafter “Defendant Owner”) and at all times herein
was the owner of the real property which is the subject of this action.

3. Defendant T.D. Bank, N.A., NQ, upon {nformation and belief, is a National Banking
Organization, organized and existing under the laws of the United States and the State of South

Carolina, doing business in the County of Charleston South Carolina (hereafter “Bank”) and is .

EXHIBIT
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made a party hereto because it may have an interest in the real property that is the subject of this
action.

4. The real property at issue herein is described on the Exhibit A attached hereto and made a
part hereof and known hereafter as the Real Property, is located in the City and County of
Charleston, state of South Carolina.

S. The parties, property and issues herein all are within the jurisdiction of this Honorable

Court.

FACTS

6. Plaintiff reasserts and realleges all facts and claims of the preceding paragraphs of this
Complaint as if set forth verbatim herein.

7. On June 26, 2014, Plaintiff entered into a construction contract with Defendant Owner by
and through its manager, Mary Ann Kanters, for labor, materials, equipment and services in
connection with the building located on the real property owned by Defendant Owner (hereafter
the “Contract”).

8. On or about June 27, 2014, Plaintiff began work pursuant to the Contract, furnishing the -
agreed upon labor and materials and making applications for payment as specified therein.

9. Almost immediately after-signing the contract, delays'occurred affecting the ultimate

completion date of the contract.

10. Mere hours after execution of the contract, Plaintiff discovered that the Defendant
Owner’s architectural plans for the elevator were incorrect, requiring an additional one foot of
depth for the elevator equipment selected by the Defendant Owner and drawn by Defendant

Owner’s architect.
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11. While under the original contract the Plaintiff was responsible for providing the elevator
in accordance with Defendant Owner’s plans and specifications, the improper design by
Defendant Owner’s architect necessitated a change order whereby the Defendant Owner was
then to be responsible for providing a re-design of the elevator shaft or acquiring a different
elevator that would fit within the previously designed elevator shaft.

12. The delay caused by the incorrect elevator design was neither the fault of nor the
responsibility of the Plaintiff.

13. At the time of placing rebar and pouring the elevator pit and foundation slab, the
Defendant Owner put a hold on the work to add sewer/storm drainage that was outside the scope
of the project, anticipating that the drainage would run beneath the foundation of the stairtower.

14. The Defendant Owner hired an engineer to design the placement of the future
sewer/storm drainage, and requested three quotes for pricing of the design.

15. Upon receipt of the quotes for the cost of the storm drainage, the Defendant Owner
decided not to install the drainage.

16. The delay caused by the Defendant Owner’s hold to design and quote the cost to install
sewer/storm drainage pipes was neither the fault of nor the responsibility of the Plaintiff.

17. Many months before the project started and again early in the project, the Plaintiff
advised the Defendant Owner in writing that the site needed a civil engineering plan to deal with
site elevation and water run off, telling the owner that he was ““afraid that the area behind 480

will be a pond.”

18. Nonetheless, the Defendant Owner did not retain a civil engineer to review the site
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elevations or to design a water run off plan until June 29, 2015, after the water run off at the site
caused water intrusion in the elevator shaft and first floor of the stair tower.

19. In July of 2015, the Defendant Owner alleged that the water intrusion in the building’s
exterior walls was the result of the Plaintiff’s failure to properly waterproof the exterior walls
according to the design specifications.

20. The Defendant Owner claimed this failure was a construction deficiency and that the
wéter intrusion was the result of both this construction deficiency and of the Plaintiff’s
failure to properly maintain and supervise the site to prevent this damage.

21. The Plaintiff informed Defendant Owner in writing that the building’s perimeter walls
were installed with the designated weather barrier r,equire}d by the plans and specifications, which
was designed only to shed water and was not a waterproofing material.

22. Defendant Owner’s architect confirmed in writing to Plaintiff and Defendant Owner that
the building’s perimeter walls were lined with the appropriate material as called for in the plans.

' 23. The grade and site elevations were the responsibility of the Defendant Owner pursuant to
the Contract.

24. The Defendant Owner failed to address the grade and site elevations prior to the water |
intrusion, no civil engineer had been retained by the Defendant Owner to draw plans addressing
the site grade or elevation prior to the water intrusion, and no site grade or elevation plans had
been given by the Defendant Owner to the Plaintiff to address the potential flooding.

25. The delay caused by the water intrusion and damage to the elevator shaft and first floor of
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the stair tower resulting from the Defendant Owner’s failure to retain a civil engineer to review
the site elevations or design a water run off plan was neither the fault of nor the responsibility of
the Plaintiff.

26. Prior to the signing of the contract, the Defendant Owner met with the Plaintiff and
Plaintiff’s subcontractors to value engineer portions of the job but did not invite the architect to
all of the meeting(s).

27. Prior to the signing of the contract, the Defendant Owner met with building officials
about the project and did not invite the Plaintiff or the architect to the meeting(s).

28. The Defendant Owner met with AT&T and would not let the Plaintiff attend the
meeting(s).

29. The Defendant Owner’s architect and electrical engineer were not present the meetings
where the Defendant Owner chose less expensive light fixtures for the project, and the Defendant
Owner neglected to tell the architect or electrical engineer that she had chosen less expensive
light fixtures for many months.

30. Had the Defendant Owner invited the architect and engineer to these meetings or
informed them of decisions made therein, several issues that caused delays would have been
avoided.

31. On August 12, 2014, the Plaintiff submitted the light fixtures chosen by the Defendant
Owner to the electrical engineer for approval.

32. By September 29, 2014, when the electrical engineer rejected the light fixture submittals
as not being the original specified fixtures, the Defgndant Owner still had not informed the

electrical engineer that she had selected different fixtures for the project.
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33. The Plaintiff’s submittal of the light fixtures chosen by the Defendant Owner was finally
approved by the Defendant Owner’s electrical engineer on February 16, 2015, six months from
its initial submittal date.

34. The lighting submittal delays caused late delivery of the light fixtures, as they could not
be ordered until they were approved.

35. The delay caused by the Defendant Owner’s failure to inform her architect and engineer
of changes she had made to the light fixtures was neither the fault of nor the responsibility of the
Plaintiff. |

36. The Defendant Owner also had multiple electrical re-designs after the contract was
'signed, but did not provide them to the Plaintiff,

37. On August 12, 2014, the Plaintiff submitted to the Defendant Owner’s electrical engineer
electrical gear that met the original Contract’s April 22, 2014 electrical drawings and
specifications.

38. The Defendant Owner’s electrical engineer rejected the submittal becausé it did not meet
the most recent re-design specifications from drawings dated October 6, 2014, which were not
part of the original contract.

39. The Defendant Owner did not provide the Plaintiff with updated electrical plans until
October 14, 2014, and because of ongoing changes with the elevator requiring the Defendant
Owners electrical engineer to continue to modify the necessary gear, the electrical gear submittal
was not accepted until May 5, 2015.

40. The Defendant Owner’s electrical engineer’s insistence that the gear be changed to that
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required in the most recent re-design necessitated a change order to the Contract, Change Order
4.

41. The .Defcndanbt Owner disputed Change Order 4, which further delayed the electrical
gear.

42. The delays in the electrical gear prevented the installation of the elevator.

43, The delays caused by the electrical submittal issues were neither the fault of nor the
responsibility of the Plaintiff.

44. Throughout the project, attempts to discuss problems and issues with the Defendant
Owner so that the project could continue to move forward were ignored or stynujéd by Defendant
Owner.

45. Many Change Order proposals sent to the Defendant Owner by the Plaintiff were
modified by the Defendant Owner and then disputed by the parties, causing delays on the
project.

46. The Contract requires the Defendant Owner to issue a Construction Change Directive to
the Plaintiff contractor in the event of a dispute over a change order, and the Construction
Change Directive allows work to continue on the contract without waiving any rights to dispute
time or cost of the change order until the end of the contract.

47. The Plaintiff first requested in writing that the Defendant Owner sign a Construction
Change Directive on April 3, 2015, to avoid cessation of work on the project when Change Order
4 was disputed.

48. The April 3, 2015 email to the Defendant Owner cited § 7.3.2 of the Contract, which
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states: A Construction Change Directive shall be used iq the absence of total agreement on the
terms of a Change Order.

49. The Defendant Owner refused to issue a Construction Change Directive.

50. The Plaintiff requested the Construction Change Directive in writing, muitiple times
between April and July of 2015.

51. On May 11, May 14, and July 10 of 2015, the Defendant Owner was again sent the
language from § 7.3.2‘of the Contract, stating that “A Construction Change Directive shall be
used in the absence of total agreement on the terms of a Change Order.”

52. On June 29, 2015, during the continued dispute over the terms of Change Order 4, the
Defendant Owner emailed the Plaintiff, saying the Plaintiff was “attempting to use the change
order process as a blackmail device which is unacceptable under the contract. . . you continue to
terrorize and harass me and frankly I think your behavior is reprchensible and entirely
unprofessional.”

53. In response to that email, the Plaintiff replied in writing that far from being
unprofessional or attempting to harass the Defendant Owner, the issuance of a Construction
Change Directive in the absence of agreement on all terms of a change order was a required and
normal part of the AIA contracts.

54. The Plaintiff explained, in writing, more than once, that the word “shall” in § 7.3.2 means
“must” and that the Defendant Owner was required by the Contract to issue a Construction
Change Directive in the absence of agreement on a Change Order.

55. On June 30, 2015, the Plaintiff notified the Defendant Owner in writing that the
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electrician would be demobilized in the absence of a Construction Change Directive by close of
business the following day, as the electrician had no further work that could be performed
without such authorization.

56. On July &, 2015, the Plaintiff notified the Defendant Owner by email that the continued
failure to issue a Constructi.on Change Directive constituted a breach of the contract.

57. On July 10, 2015, the Defendant Owner demanded that notice from the Plaintiff
regarding the alleged breach of the contract or any claims be given pursuant to the notice
requirements of the contract and not by email, and therefore there was no notice of breach.

58. The Defendant Owner continued to refuse to issue a Construction Change Directive.

59. The Defendant Owner’s failure to issue a Construction Change Directive as required by
the Contract caused delays, and these delays resulted in inefficiency in production due to
out-of-sequence work, stopping and starting segments while awaiting authorization, erratic
staffing and eventual trade stacking.

60. These delays and the resulting inefficiency of production causéd by the Defendant
Owner’s refusal to issue a Construction Change Directive were neither the fault of nor the
responsibility of the Plaintiff.

61. The P]aintiff sent Construction Change Directive 1 to the Defendant Owner on

July 30, 2015.

62. Despite the clear purpose of the Construction Change Directive as spelled out in the
Contract, the Defendant Owner wrote comments on the Construction Change Directive
attempting to have the Plaintiff waive all rights in connection with the disputed change order and

be responsible for daily damages for the completion of the contract.
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63. The Plaintiff did not sign the revised Construction Change Directive, as allowed by the
Contract, and continued to perform work under the Directive and Contract, although the
Defendant Owner refused to pay in full the pay applications.

64. Tn addition to the Construction Change Directive, the Contract provided for mediation
and arbitration to resolve disputes during the pendency of the project and avoid delay and
disruption.

65. Pursuant to the Defendant Owner’s request on July 10, 2015, all notice regarding alleged
breaches of contract and claims under the contract had to be given in accordance with the notice
requirements of the Contract.

66. Section 13.2.3 of the Contract provides: “Written notice shall be deemed to have been
duly served if delivered in person to the individual ...or if delivered at, or sent by registered or
certified mail or by courier service providing proof of delivery to the last business address
known to the party giving notice.”

67. Section 15.3 of the contract provided for mediation of claims, disputes, or other matters
in controversy arising out of or relating to the contract as a conditioﬁ precedent to binding
arbitration.

68. On July 15, 2015, the Plgintif‘f delivered to Defendant Owner and Defendant Owner’s
architect, in person, a request for mediation under 15.3.1 of the contract.

69. Defendant Owner did not respond to this request.

70. On July 24, 2015, the Plaintiff sent correspondence and the renewed request for
mediation by certified mail to the office address provided in the contract, however the Defendant

Owner refused to pick it up at the post office.
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71. On or about July 24, 2015, the Defendant Owner hired Rick Newcomb, as its project
managef, to supervise the construction.

72. The Plaintiff delivered the July 24 letter requesting mediation to Rick Newcomb, the
Defendant Owner’s project manager, at the job site.

73. The Defendant Owner refused to acknowledge its receipt or respond.

74. On July 3i , 2015, the Plaintiff sent an additional letter again requesting mediation, along
with the previous correspondence and documents, by certified mail to the office address provided
in the contract, however the Defendant Owner refused to pick it up at the post office.

75. The July 31 letter and its attachments were also emailed to the Defendant Owner.

76. The July 31 letter and its attachments were also delivered personally to Rick Newcomb,
the Defendant Owner’s project manager on the jobsite.

77. The Defendant Owner refused to acknowledge its receipt or respond.

78. On September 3, 2015, the Plaintiff sent a second request for mediatic;n, along with
previous correspondence and documents to the Defendant Owner by Federal Express to the
office at the address for notice provided in the contract, however the office was closed and there
was no one there during the three times Federal Express attempted to deliver it.

79. The September 3 correspondence and attachments were personally delivered to the
Defendant Owner’s project manager, Rick Newcomb.

80. The Defendant Owner refused to acknowledge its receipt or respond.

81. On September 28, 2015, the Plaintiff attempted, through his job supervisor, to deliver the

11
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second request for mediation and supporting documents to the Defendant Owner in person by
handing it to her when she came to the job site, but Detendant Owner refused to accept it, put her
hands behind her, and left saying it needed to be sent to her office.

82. On December 1, 2015, Plaintiff had a process server in Ohio personally deliver the
Plaintiff’s third request for mediation to the office address provided in the contract.

83. Although this third mediation request was also sent by email and personally delivered to
the Defendant Owner’s project manager, Rick Newcomb, the Defendant Owner refused to
acknowledge receipt or respond.

84. The Defendant Owner refused to participate in the contractually mandated dispute
resolution process.

85. The Defendant Owner required the Plaintiff to provide documentation of each receipt, bill
for material and the timesheet for each worker throughout the job, even though the Contract was
bid as a fixed price contract rather than a time and materials contract.

86. The Defendant Owner refused to process any application for payment from the Plaintiff
until all documentation was received, even though the Contract was a fixed price contract rather
than a time and materials contract.

87. The fixed price Contract dictates that Applications for Payment are to be based on a
percentage of completion for each line item.

88. The Plaintiff complied with this request to provide all documentation of each receipt, bill
for material and the timesheet for each worker, although it p_laced an onerous administrative
burden on the Plaintiff that was not and should not have been contemplated as part of the fixed

price Contract.
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89. None of the Plaintift’s subcontractors complained to the Defendant Owner that that they
had not been paid by the Plaintiff.

90. None of the Plaintiff’s subcontractors filed a lien on the Defendant Owner’s property to
insure payment based on work done as subcontractor to the Plaintiff.

91. All of Plaintiff’s subcontractors were paid by the Plaintiff for amounts due under their
subcontract with the Plaintiff, even though Defendant Owner did not pay the Plaintiff the full
amounts of pay applications under the main Contract.

92. All of the job materials for the subject property were paid for by the Plaintiff
even though the contract required their installation on the property prior to reimbursement from
the Defendant Owner, because the materials needed to be ready to install at the appropriate time.

93. Although all of the subcontractors had been paid, Defendant Owner attempted to pay
portions of the Plaintiff’s pay applications by issuing joint checks to Plaintiff and subcontractors.

94. Plaintiff negotiated those joint checks that were possible due to the location and
availability of the subcontractor, however some of the subcontractors who had been previously
paid by the Plaintiff were not local and it was impossible to appear with them in person as
requested by the bank to negotiate the checks.

95. These checks were then voided and returned to Defendant Owner along with an
explanation, citing that the subcontractor and materials had been paid previously and that the
amount on the application was reimbursement to the Plaintiff.

96. On or about September 17, 2015, the Plaintiff’s materials supplier, Miller Clapperton,
informed the Defendant Owner in writing that the balance of their subcontract was $3,674.20 for

retainage.
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97. On that same date, Miller Clapperton provided the Defendant Owner with lien waivers
for the total amount of their sﬁbcontract, less the $3,674.20 retainage, and shortly thereafter,
provided Defendant Owner with a lien waiver for the retainage.

98. Miller Clapperton is a Georgia company, with offices in Austell, Georgia, many hours
from Charleston.

99. After being advised in writing by the subcontractor of the balance due on the subcontract,
and recciiving lien waivers fromv the subcontractor for all amounts due on ti]e subcontract except
the $3,674.20 retainage, on or about September 21, 2015, the Defendant Owner issued a joint
check to Miller Clapperton and the Plaintiff in the amount of $16,309.95.

100.  On or about September 21, 2015, the Defendant Owner issued a second joint check to
Miller Clapperton and the Plaintiff in the amount of $1,016.50. |

101.  The amounts of these two joint checks exceeded the retainage due to the
subcontractor by $13,652.50.

102. The Defendant Owner knew the subcontractor had already been paid everything but
retainage and that these funds were due to the Plaintiff solely.

103.  The Plaintiff voided these joint checks and returned them to the Defendant Owner.

104. On or about November 16, 2015, the Plaintiff informed the Defendant Owner in
writing that the Plaintiff itself had performed all the work reflected in line 22 of the Application
for Payment 15, installation of the steel lintels and closure angle plates.

105. After being informed that the Plaintiff, not the subcontractor Accu Welding, had
installed the steel lintels and closure angle plates, on or about November 30, 2015, the Defendant

Owner issued a joint check to Accu Welding and the Plaintiff in the amount of $270.39.
14
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106. The Defendant Owner knew at the time of the issuance of the check that the
subcontractor Accu Welding was not due these funds and that they were due to the Plaintiff
solely.

107.  Plaintiff voided the joint check and returned it to the Defendant Owner however the
Defendant Owner refused to re-issue the check solely to the Plaintift.

108. More joint checks followed, including one to subcontractor Pleasant Places and the
Plaintiff, for which the Defendant Owner had already received a lien waiver but wrote a joint
check for more than was owed to the subcontractor.

109. On April 21, 2015, the Plaintiff purchased materials for the wire trellis system for the
Defendant Owner’s project from SECO South, an online materials supplier, using a company
VISA card, and forwarded the back-up documentation of this purchase to the Defendant Owner
in May of 2015.

110.  Seven months later, on December 30, 2015, the Defendant Owner wrote a joint check
to SECO South and Plaintiff knowing that these materials had been purchased by the Plaintiff
and the funds were due solely to the Plaintiff.

111.  This joint check was voided and returned to the Defendant Owner, but Defendant
Owner refused to re-issue the check solely to the Plaintiff.

112, The Defendant owner wrote two joint checks to Plaintiff’s subcontractor, Allphase
Electrical on or about January 9, 2016, which exceeded the amount due to Allphase under its
subcontract with the Plaintiff, including retainage, by $12,232.31.

113. The remainder of the funds paid to Allphase by the Defendant Owner were due to

Plaintiff as reimbursement for amounts Plaintiff had already paid to Allphase for materials.
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114.  There was never a time when the Defendant Owner issued a joint check that was
returned by the Plaintiff because the amount was insufficient to cover the amount due to a
subcontractor under its subcontract with tl\e Plaintiff.

115.  The Plaintiff attempted ‘to deal with the Defendant Owner’s improperly issued joint
checks for significantly more than the subcontractor was due, however this placed an undue
administrative burden on the Plaintiff in a fixed price Contract.

116.  Several times, the Plaintiff returned a voided joint check to the Defendant Owner with
an explanation, and whether the Defendant Owner had received written confirmation of the
amount due from the subcontractor, had received lien waivers, or both, the Defendant Owner
refused to re-issue the check solely to the Plaintiff.

117.  The few times prior to November of 2015 when the Plaintiff did re-issue a voided
joint check solely to the Plaintiff, payment was delayed by several weeks.

118.  The Defendant Owner requested in writing that the Plaintiff provide the amounts each
subcontractor was due.

119. The Defendant Owner made clear that it was only paying the subcontractors and not
any amounts billed or claimed due to the Plaintiff.

120. Application for Payment 15, for work done through October 30, 2015, was sent to the
Defendant Owner on November 9, 2015.

121.  The Defendant Owner did not pay any amounts due solely to the Plaintiff from this
Application for Payment.

122. The Defendant Owner did not pay $9,888.13 of Application for Payment 15 by

December 31, 2015.
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123.  The $9,888.13 owing for Application for Payment 15 as of the end of December does
not include the joint check made out to the Plaintiff and the trellis materials supplier, SECO
South, for which the Defendant Owner had received documentation of the credit card charge in
May and knew was for reimbursement to the Plaintiff for materials purchased for the Defendant
Owner’s prpject.

124. The $9,888.13 owing for Application for Payment 15 as of the end of December does
not include the $2,608.09 due and owing from previous Applications for Paymeﬁt, for which the
Plaintiff filed a Mechanic’s Lien on December 17, 2015.

125. The Defendant Owner was sent Application for Payment 16, for work done through
November 30, 2015, on December 9, 2015.

126. The Defendant Owner did not pay any amounts due on Application for Payment 16,
whether by joint check or otherwise.

127. The amounts due to the Plaintiff for the joint checks that the Defendant Owner
refused to re-issue solely to the Plaintiff were only a small percentage of what was due and
owing to the Plaintiff under the Contract; the remaining amounts were simply not paid at all by
the Defendant Owner.

128. On December 30, 2015, the Plaintiff mailed notice to the Detendant Owner of its
intent to demobilize in 7 days pursuant to the Contract provisions if it did not receive payment
for amounts due under the applications for payment.

129. On January 2, 2016, the Plaintiff emailed the December 30 letter to the Defendant
Owner along with the proof of delivery of the letter to Defendant Owner’s office address. |

130. The Defendant Owner did not acknowledge or respond to this correspondence.
17
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131.  The Plaintiff continued to perform work pursuant to the Contract through January 12,
2016, despite the Defendant Owner’s continued failure to pay in full all applications for
payment.

132.  The Plaintiff notified the Defendant Owner by email on January 12, 2016, that they
had demobilized and removed all equipment from the jobsite in accordance with the Contract
provisions as set forth in the December 30 letter.

" 133.  The Defendant Owner responded by claiming the Plaintiff had breached the contract
in a variety of ways and stating that if the Plaintiff did not resume work within 7 days, the
Defendant Owner was terminating the contract for cause.

134.  The Plaintiff did not resume work under the contract.

135.  The Plaintiff duly and timely filed a Notice and Certificate of Mechanics Lien with
the_Oﬁ'lce of the RMC for the County of Charleston at Book 0524, Page 038, on December 17,
2015, as of which date, the amount due and unpaid by Defendant under the contract was Two
Thousand Six Hundred Eight and 09/100 Dollars ($2,608.09), plus interest as provided under the
Contract, plus attorneys’ fees, a copy of which is attached hereto as Exhibit B (hereafter “the first
Lien”).

136.  The Plaintiff duly and timely filed a Notice and Certitficate of Mechanics Lien with
the Office of the RMC for the Céunty of Charleston at Book 0542, Page 405, on March 22, 2016,
as of which date, the amount due and unpaid by Defendant under the contract, not including the
amount for the first Lien set forth above, was Twenty Nine Thousand Five Hundred Twenty One
and 28/100 (29,521.28), plus interest as provided under the Contract, plus attorneys’ fees, a copy

of which is attached hereto as Exhibit C (hereafter “the second Lien”).
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137.  The Plaintiff duly and timely filed a Notice and Certificate of Mechanics Lien with
the Office of the RMC for the County of Charleston at Book 0546, Page 296, on April 11, 2016,
as of which date, the amount due and unpaid by Defendant under the contract, not including the
amount of the first Lien and second Lien set forth above, was Fifty Two Thousand Eight
Hundred Sixty Eight and 78/100 Dollars ($52,868.78), plus interest as provided under the
Contract, plus attorneys’ fees, a copy of which is attached hereto as Exhibit D (hereafter “the
third Lien”).

138.  The D-efendant Owner has failed to pay in ful] the axﬁount of the first, second and
third Liens.

AS A FIRST CAUSE OF ACTION
Foreclosure of Mechanics Liens

139. Plaintiff reasserts and re-alleges all facts and claims of the preceding paragraphs of
this Complaint as if set forth verbatim herein.

140.  Plaintiff has commenced this action within six months of the last date it provided
labor and materials on the Real Property.

141.  Plaintiff is entitled to an Order of Foreclosure of its first, second and third
Mechanic’s Liens on the Real Prop.erty, requiring that the Real Property be sold and that the
proceeds of sale, after deducting all lawful charges and expenses, be paid to Plaintiff to be
applied to the amount owed pursuan.t to the Lien, including interest, plus attorneys’ fees and the
costs of this action.

AS A SECOND CAUSE OF ACTION
(Breach of Contract)

142.  Plaintiff reasserts and re-alleges all facts and claims of the preceding paragraphs of
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this Complaint as if set forth verbatim herein.
143.  The Defendant Owner willfully breached the contract with the Plaintiff in multiple

ways, including but not limited to the following:

a. Failing to pay for labor and materials furnished and billed under
the Contract between Defendant Owner and the Plaintiff;

b. Improperly issuing joint checks when Defendant Owner was informed by the
subcontractor of the amount due and was provided lien waivers;

c. Improperly issuing joint checks when Defendant Owner was provided lien
waivers;

d. Tmproperly issuing joint checks to Plaintiff and materials suppliers when
Defendant Owner was provided proof of payment for materials;

e. Refusing to re-issue improperly issued joint checks solely to the Plaintiff;

t. Providing an unattended address for service of notice under the contract;

g. Refusing to accept notice under the contract;

h. Refusing to participate in contractually mandated alternative dispute resolution;

i. Refusing to issue Construction Change Directives to keep the job moving forward

in the event of a dispute over a Change Order as required by the Contract, despite
multiple requests by the Plaintiff; |
j-  Wrongfully terminating the Contract for cause claiming Plaintiff was in breach.
144, As avresult of the breach of contract by Defendant Owner, the Plaintiff has been

damaged in the amounts owed; plus interest as provided under the contract; or in the event of

willful breach, interest as provided by statute, contract damages for costs, overhead and profit for
20
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the unfinished work, increased project administration and project management costs, and
increased reimbursable project costs caused by delays; attorneys’ fees; and the costs of this

action, for which amounts Defendant is responsible.

AS A THIRD CAUSE OF ACTION
(Quasi-Contract/Unjust Enrichment)

145.  Plaintiff reasserts and re-alleges all facts and claims of the preceding paragraphs of

this Complaint as if set forth verbatim herein.

146. The Defendant Owner and Bank have had the use and benefit of the materials and
labor furnished by the Plaintiff and are unjustly retaining the benefit of the materials and labor
without paying Plaintiff in full for them.

147.  The Defendant Owner and Bank aré liable to Plaintiff for the reasonable valuc of the
labor and materials for which it has not paid in full, plus prejudgment interest from the date such
labor and materials were supplied.

WHEREFORE, the Plaintiff prays for judgment as follows:

A) On its First Cause of Action, Plaintiff demands that Plaintiff’s Mechanic’s Lien be
foreclosed, that due notice of said foreclosure be given all proper parties, that the priorities of the
Plaintiff and the Bank be determined, that the Real Estate be sold and that the proceeds used to
satisfy the amounts due Plaintiff on its Liens and for the costs incurred in prosecuting this action,
including attorneys’ fees, with any deficiency remaining a debt of the Defendant Owner to the
Plaintiff. |

B) On its Second Cause of Action, Plaintiff demands judgment against Defendant Owner
for Breach of Contract in the amount of all unpaid balance, plus prejudgment interest, costs and

attorneys’ fees; and in the event of willful breach, interest as provided by statute, contract
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damages for costs, overhead and profit for the unfinished work, increased project administration
and project management costs, and increased reimbursable project costs caused by delays,
attorneys’ fees, and the costs of this action.

C) On its Third Cause of Action, Plaintiff prays for judgment against Defendant Bank
and Defendant Owner, jointly and severally, in the amount of all labor and materials supplied by
Plaintiff but not paid for by Defendants, plus prejudgment interest from the date such labor and
materials were provided, énd for the costs herein expended.

D) Plus such other and further relief that this Court deems just, equitable, and proper.

Charleston, S. C.

O1- Oy , 2016

tate Bar # 66669
P.O.Box 1059
Charleston, SC 29402
(843) 723-4020; fax (843) 723-4021
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STATE OF SOUTH CAROLINA )
) AFFIDAVIT OF MYLES I. GLICK, AIA

COUNTY OF CHARLESTON )

Personally appeared before me Myles 1. Glick, AIA LEED AP, who first being duly
sworn, deposes and states as follows:

1. 1 am a licensed architect in the State of South Carolina.
2. 1 am the President of Glick/Boehm & Associates, Inc.

3. Glick/Boehm & Associates, Inc. has been named a Defendant in a [awsuit filed by
480 King Street, LLC bearing the case number 2017-CP-10-3267.

4. Upon receiving a copy of the Complaint I spoke to Mr. Brent Halversen, the attorney
for Plaintiff, the week of August 14, 2017. In response to my question of why
Glick/Boehm was being sued, Mr. Halversen responded that he tried to talk Ms. Mary
Ann Kantor — the owner of 480 King Street, LLC — out of suing Glick/Boehm &
Associates, Inc. for over two months. Unfortunately, he was not successful and
Glick/Boehm & Associates, Inc. was sued right before the statute deadline.

5. As of the date of this Affidavit, I have not been provided a copy of an expert affidavit
detailing the professional allegations alleged against Glick/Boehm.

FURTHER AFFIANT SAYETH NOT. % W
By:

Myled 1. Glicl>,/ AIA

SWORN to and subscribed before me

This 5" day-of t, 2017.

Yo

No sy Pﬁblfc Mh Carolina
My Commission Expires: Jung d S eh

N

EXHIBIT

5746300v.1 . - D
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STATE OF SOUTH CAROLINA
COUNTY OF CHARLESTON

480 KING STREET, LLC

Plaintiff,

VS.

GLICK/BOEHM & ASSOCIATES, INC.

Defendant.

)
)
)

Nt N N N N N N N e e N SN’ N

IN THE COURT OF COMMON PLEAS
FOR THE NINTH JUDICIAL CIRCUIT
CASE NO.: 2017-CP-10-3267

Pursuant to Rule 42(a) of the South Carolina Rules of Civil Procedure, Plaintiff,

480 King Street, LLC (hereinafter, “480 King”) moves for an order consolidating this

matter with Charles Blanchard Construction Corp., Inc. v. 480 King Street, LLC, Case

Number 2016-CP-10-3468. The grounds for the motion is that both cases involve

common questions of fact, liability and damages regarding the construction of a stair

tower. Pursuant to Rule 11, the undersigned counsel certifies communication with

opposing counsel however no consent has been made as of today’s date precipitating

the filing of this motion.

WHEREFORE, 480 King respectfully requests that the Court order consolidate

this case with Case Number 2016-CP-10-3468 and issue any and all other relief as

deemed just and appropriate.
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Respectfully submitted,

HALVERSEN & ASSOCIATES, LLC

o /il

Brent S. Halversen

171 Church Street, Suite 330
Charleston, SC 29401

T: 843-284-5790

F: 864-326-4844

Email: brent@halversenlaw.com

Attorney for the Plaintiff

,S//QL , 2018.

Charleston, South Carolina
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THE STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) THE NINTH JUDICIAL DISTRICT
COUNTY OF CHARLESTON )

) CASE NO.: 2016-CP-10-03468
CHARLES BLANCHARD CONSTRUCTION
CORP., INC,,

Plaintiff,
GLICK/BOEHM & ASSOCIATES, INC.’S
REQUEST FOR LEAVE TO FILE MOTION
TO DISMISS AND MOTION FOR
SANCTIONS

VS.
480 KING STREET, LLC

Defendant.

480 KING STREET, LLC,
Plaintiff,
Vs.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
|
GLICK/BOEHM & ASSOCIATES, INC. )
)
)

Defendant.

COMES NOW Defendant Glick/Boehm & Associates, Inc. (“Glick/Boehm”), by and
through undersigned counsel, and hereby respectfully submits this Request for Leave to File a
Motion to Dismiss the Complaint of Plaintiff 480 King Street, LLC (480 King”) and Motion for

Sanctions against 480 King. The grounds for this Request are as follows:

1. Glick/Boehm is an Architect and pursuant to S.C. Code Ann. § 15-36-100(B), the
plaintiff was required to file a timely affidavit of a qualified expert specifying at

least one negligent act or omission committed by this defendant (“Affidavit”).

2. The record in this case reflects that:
a. Plaintiff’s Complaint was filed on June 27, 2017 without a supporting
Affidavit;
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On August 10, 2017 Plaintiff filed a Motion for Extension of Time,

requesting additional time to file the required Affidavit;

By reason of Plaintiff’s failure to file the required Affidavit, Glick/Boehm

filed a Motion to Dismiss on August 29, 2017;

On November 17, 2017, the Hon. J.C. Nicholson, Jr, conducted a hearing
on these cross motions, resulting in an Order signed on November 27, 2017
granting Plaintiff’s Motion for Extension of Time and denying Defendant’s

Motion to Dismiss;

In his Order, Judge Nicholson allowed Plaintiff to “file the September 7,
2017 affidavit of Louis Hackney, P.E., REWC, RRC, CDT, LEED AP
within ten days of the date this Order” and further provided that “Upon the
filing of the affidavit by this date, the Plaintiff will have been deemed to be
in compliance with the requirements of S.C. Code § 15-36-100(B) (and)
Defendant will then have 30 days from the date of the filing of the Affidavit

to file any motion contesting the sufficiency of the Affidavit.”

Plaintiff filed the Hackney Affidavit on November 20, 2017, opining that
“it is my professional opinion, to a reasonable degree of professional

certainty, that the Architect deviated from the standard of care in failing to

properly complete contract administration services as a part of its
contractual duties so as to prevent the aforementioned improper and code
violating construction methods to occur and this deviation for the standard

of care caused damage to (Plaintiff).....” (emphasis added)

2
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Glick/Boehm questioned then, as it will continue to question going forward,

whether an Engineer (and particularly this Engineer) is qualified to express an

opinion of this type concerning the standard of care of an Architect. The opinion
given by Mr. Hackney in his Affidavit, however, appeared on its face to express
such an opinion and, as a result, Glick/Boehm did not then contest its “sufficiency”

by filing any further Motion to Dismiss.

Glick/Boehm (and the co-defendant) recently concluded Mr. Hackney’s deposition

and the testimony he gave concerning his opinions as to the standard of care of an

“Architect” give rise to this request that Glick/Boehm be granted leave to now file
a Motion to Dismiss contesting the sufficiency of that Affidavit. The final version
of the transcript has not been prepared, but the “Rough Draft” of the transcript of
the portion of the deposition taken on August 27, 2020 accurately reflects, among

other things, the following testimony:

Q You do not intend in this case to offer a professional opinion about the
standard of care of an architect, do you?

A No.

Q That’s something that would be beyond your qualifications?

A I don’t believe so, but I have never done it in the past. I’ve looked at enough
buildings, I have looked at enough plans, and seen enough issues to feel like
I could provide an opinion about that but I have -- to this point, I have not
provided one.

Q And you don’t intend to start in this case?

A No, not at this time.

(Louis A. Hackney, P.E. Deposition Vol. II, page 208, lines 15-25, page-209, lines
1-2; emphasis added)

3
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The “Rough Draft” of the conclusion of Mr. Hackney’s deposition (September 4,

2020) reflects, among other things, these follow up questions on that line of

testimony:

Q Do you recall telling me when we were together last that you were not going
to offer an opinion about the standard of care of the architect in this case?

A Yes.

Q Does that remain your intention?

A Yes. I feel comfortable talking about individual details if questioned about
them, and I feel comfortable talking about construction phase services, but
not specifically about the architect’s standard of care.

Q In relation to either of those things, correct?

A Correct. I'll talk about -- I feel comfortable as a design professional talking
about details specifically and/or lack of details as a design professional but
not specifically to the standard of care of an architect.

Q And, in fact, without addressing the standard of care of the architect in this
case, right?

A Correct.

(Louis A. Hackney, P.E. Deposition Vol. IIl, page 278, lines 18-25, page 279, lines
1-13; emphasis added))

Q

@)

When he asked you to sign the affidavit, did you tell him that you would
not offer an opinion about the standard of care of an architect in the case?

I don’t recall the specific conversations about standard of care at that point
in time.

By signing the affidavit, though, you did not intend to offer an opinion about
the standard of care of an architect, did you?

No. The affidavit says, and I talked about it before, that pertaining to the
construction phase services and construction administration services that
were provided.

But when you talked about those things in your affidavit, you did not intend
to state an opinion about the standard of care of an architect performing
those services, did you?

A better word there than a professional performing -- a design professional
performing the role of a -- during construction phase services.

You are an engineer?

I am.
4
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Mr. Glick is an architect?
Correct.

Glick/Boehm are architects and not engineers?

Correct.

o P Lo >0

Getting back to question then is: You did not intend this affidavit to
contradict your intention against offering an opinion of the standard of care
related to the architect, did you?

A My intent -- again, [ know we're parsing words a little bit. My intent is that
I feel comfortable talking about the standard of care that a professional
would provide in either giving or completing construction administration
services, whether that be an architect or an engineer. Those services are
similar across the board of professionals, and I feel confident and
comfortable in talking about them.

Q So your intention is to state an opinion of the standard of care of a
professional but not an architect, correct?

A That’s probably a better way to say it. Yes.

(Louis A. Hackney, P.E. Deposition Vol. IIl, page 282, line 25, page 283, lines 1-
25, page 284, lines 1-16; emphasis added)

“Architects” and “Engineers” are separately trained, licensed and regulated
professionals under the laws of South Carolina (and everywhere else) and while
both of those professions might be generally/collectively/casually referred to as
“Design Professionals”, there are no educational degrees, licensing or regulation of
that generically described group of people. It is now apparent from Mr. Hackney’s
deposition testimony that he did not express, nor did he intend to express, an

opinion as to the standard of care of an Architect, as his Affidavit would indicate

he did and as the law would require him to do. Given these recent revelations,
Glick/Boehm would now like to formally contest the sufficiency of the affidavit
given in support of Plaintiff’s Complaint, but in deference to the prior Order of
Judge Nicholson, counsel for this Defendant believes it appropriate to request leave

of this Court to do so.

5
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Given the fact that the Affidavit expressing a materially misstated opinion has
caused Glick/Boehm to participate in this lawsuit at great cost in many ways, and
the Plaintiff’s refusal to mitigate those costs by now voluntarily dismissing this
action against Glick/Boehm, this Defendant feels it would be appropriate to include
a request for sanctions in its Motion to Dismiss and similarly requests leave of

Court to do so.

Counsel for Glick/Boehm will raise these issues and make this request at today’s
Status Conference and thought that this historical background would be of benefit

in connection with the discussion of these requests.

Wherefore, Glick/Boehm respectfully asks the Court to consider this Request for Leave to

File its Motion to Dismiss and For Sanctions at the Status Conference and to either provide such

leave or give other direction as to how the request should be pursued.

Respectfully submitted,

COPELAND, STAIR, KINGMA & LOVELL, LLP

40 Calhoun Street, Suite 400 By: s/ Kent T. Stair
Charleston, South Carolina 29401 KENT T. STAIR
843-727-0307 State Bar No.: 14029
kstair@cskl.law

psperry@cskl.law PAUL E. SPERRY
rschmidt@cskl.law State Bar No.: 68441

5962575v.1

C. ROBIN SCHMIDT
State Bar No.: 78911

Counsel for Glick/Boehm & Associates, Inc.
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THE STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

) THE NINTH JUDICIAL DISTRICT
COUNTY OF CHARLESTON )

) CASE NO.: 2016-CP-10-03468
CHARLES BLANCHARD CONSTRUCTION
CORP., INC,,

Plaintiff,
GLICK/BOEHM & ASSOCIATES, INC.’S

VS. MOTION TO DISMISS AND MOTION FOR

SANCTIONS
480 KING STREET, LLC

Defendant.

480 KING STREET, LLC,
Plaintiff,
Vs.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
|
GLICK/BOEHM & ASSOCIATES, INC. )
)
)

Defendant.

COMES NOW Defendant Glick/Boehm & Associates, Inc. (“Glick/Boehm”), by and
through undersigned counsel, and hereby respectfully submits this Motion to Dismiss the
Complaint of Plaintiff 480 King Street, LLC (“480 King” or “Plaintiff”), pursuant to Rule 12(b)(6),
SCRCP and Motion for Sanctions against 480 King pursuant to Rule 11, SCRCP. The grounds

for these Motions are as follows:

1. Glick/Boehm is an Architect named as a defendant in the above-captioned matter.
Plaintiff’s claims against Glick/Boehm in this action arise solely out of
Glick/Boehm’s performance of its professional services as an architect, and
pursuant to S.C. Code Ann. §15-36-100(B), Plaintiff was required to file a timely
affidavit of a qualified expert specifying at least one negligent act or omission

committed by Glick/Boehm to support its Complaint. If a plaintiff fails to file an
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affidavit sufficient to meet the requirements of this statute, the complaint “is subject

to dismissal for failure to state a claim.” §15-36-100(E).

The record in this case reflects that:

a.

Plaintiff’s Complaint was filed on June 27, 2017 without a supporting

Affidavit;

On August 10, 2017 Plaintiff filed a Motion for Extension of Time,

requesting additional time to file the required Affidavit;

By reason of Plaintiff’s failure to file the required Affidavit, Glick/Boehm

filed a Motion to Dismiss on August 29, 2017;

On November 17, 2017, the Hon. J.C. Nicholson, Jr, conducted a hearing
on these cross motions, resulting in an Order signed on November 27, 2017
granting Plaintiff’s Motion for Extension of Time and denying Defendant’s

Motion to Dismiss (Nov. 17, 2017 Order attached as Exhibit 1);

In his Order, Judge Nicholson allowed Plaintiff to “file the September 7,
2017 Affidavit of Louis Hackney, P.E., REWC, RRC, CDT, LEED AP
within ten days of the date this Order” and further provided that “[u]pon the
filing of the Affidavit by this date, the Plaintiff will have been deemed to be
in compliance with the requirements of S.C. Code §15-36-100(B).
Defendant will then have 30 days from the date of the filing of the Affidavit

to file any motion contesting the sufficiency of the Affidavit.” (See Exhibit

1, page 3),

2
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f. Plaintiff filed the Hackney Affidavit on November 20, 2017, opining that
“it is my professional opinion, to a reasonable degree of professional

certainty, that the Architect deviated from the standard of care in failing to

properly complete contract administration services as a part of its
contractual duties so as to prevent the aforementioned improper and code

violating construction methods to occur and this deviation for the standard

of care caused damage to (Plaintiff).....” (See Hackney Affidavit attached

as Exhibit 2) (emphasis added).

3. Glick/Boehm questioned then whether an Engineer (and particularly this Engineer,
Mr. Hackney) is qualified to express an opinion of this type concerning the standard

of care of an Architect. The opinion given by Mr. Hackney in his Affidavit,

however, appeared on its face to express such an opinion. As aresult, Glick/Boehm

did not then contest its “sufficiency” by filing any further Motion to Dismiss.

4, Since that time, Glick/Boehm (and the co-defendant) concluded Mr. Hackney’s
deposition, taken over the course of three days, and the testimony he gave

concerning his opinions as to the standard of care of an “Architect” give rise to

this Motion to Dismiss.! Specifically, Glick/Boehm contests the sufficiency of the
Affidavit on the basis that Mr. Hackney — as set forth in his own testimony — is not
qualified to provide an opinion as to the standard of care of an architect. Without
the support of a timely affidavit of a qualified expert, Plaintiff’s Complaint against

Glick/Boehm fails as a matter of law.

! Hackney Depo. Vol. I, taken January 28, 2019; Hackney Depo. Vol. II, taken August 27, 2020; and
Hackney Depo. Vol. III, taken September 4, 2020.

3
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In support of Glick/Boehm’s Motion to Dismiss, the transcripts of Mr. Hackney’s

deposition testimony reflect, among other things, the following:

Q

Q
A

You do not intend in this case to offer a professional opinion about the
standard of care of an architect, do you?

No.

That’s something that would be beyond your qualifications?

I don’t believe so, but I have never done it in the past. I’ve looked at enough
buildings, I have looked at enough plans, and seen enough issues to feel like
I could provide an opinion about that but I have -- to this point, I have not
provided one.

And you don’t intend to start in this case?

No, not at this time.

(See Exhibit 3, Louis A. Hackney, P.E. Deposition Vol. II, page 208, lines 15-25,
page-209, lines 1-2; emphasis added)

The final transcript of the conclusion of Mr. Hackney’s deposition (taken on

September 4, 2020) reflects, among other things, these questions in follow-up to

that line of testimony:

Q

o >

e

Q

A

Do you recall telling me when we were together last that you were not going
to offer an opinion about the standard of care of the architect in this case?

Yes.

Does that remain your intention?

Yes. I feel comfortable talking about individual details if questioned about
them, and I feel comfortable talking about construction phase services, but
not specifically about the architect’s standard of care.

In relation to either of those things, correct?

Correct. I’ll talk about -- I feel comfortable as a design professional talking
about details specifically and/or lack of details as a design professional but
not specifically to the standard of care of an architect.

And, in fact, without addressing the standard of care of the architect in this
case, right?

Correct.

(See Exhibit 4, Louis A. Hackney, PE Deposition Vol. IIl, page 278, lines 17-25,
page 279, lines 1-12; emphasis added))

4
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Q

A

When he asked you to sign the Affidavit, did you tell him that you would
not offer an opinion about the standard of care of an architect in the case?

I don’t recall the specific conversations about standard of care at that point
in time.

By signing the Affidavit, though, you did not intend to offer an opinion
about the standard of care of an architect, did you?

No. The Affidavit says, and I talked about it before, that pertaining to the
construction phase services and construction administration services that
were provided.

But when you talked about those things in your Affidavit, you did not intend
to state an opinion about the standard of care of an architect performing
those services, did you?

A better word there than a professional performing -- a design professional
performing the role of a -- during construction phase services.

You are an engineer?
Iam.

Mr. Glick is an architect?
Correct.

Glick/Boehm are architects and not engineers?

Correct.

Getting back to question then is: You did not intend this Affidavit to
contradict your intention against offering an opinion of the standard of care
related to the architect, did you?

My intent -- again, I know we're parsing words a little bit. My intent is that
I feel comfortable talking about the standard of care that a professional
would provide in either giving or completing construction administration
services, whether that be an architect or an engineer. Those services are
similar across the board of professionals, and I feel confident and
comfortable in talking about them.

So vour intention is to state an opinion of the standard of care of a
professional but not an architect, correct?

That’s probably a better way to say it. Yes.

(See Exhibit 5, Louis A. Hackney, PE Deposition Vol. IIl, page 282, lines 22-25,
page 283, lines 1-25, page 284, lines 1-13; emphasis added)

“Architects” and “Engineers” are separately trained, licensed and regulated

professionals under the laws of South Carolina (and everywhere else). While both
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10.

of those professions might be generally or casually referred to as “design
professionals,” there are no educational degrees, licensing or regulation of that
generically described group of people. It is now apparent from Mr. Hackney’s
deposition testimony that he did not express, nor did he intend to express, an

opinion as to the standard of care of an Architect, as his Affidavit would indicate

he did and as the law would require him to do. Given these revelations,
Glick/Boehm now formally contests the sufficiency of the Affidavit given in

support of Plaintiff’s Complaint and presents this Motion to Dismiss.

Counsel for Glick/Boehm was going to seek Leave of Court to file this Motion at
the most recent Status Conference, but consent to do so was given by Plaintiff’s

counsel prior to the hearing.

Further, given the fact that the Affidavit expressing a materially misstated opinion
has caused Glick/Boehm to participate in this lawsuit at great cost in many ways,
and the Plaintiff’s refusal to mitigate those costs by now voluntarily dismissing this
action against Glick/Boehm, this Defendant now moves for an award of sanctions

against Plaintiff.

Pursuant to Rule 11, SCRCP, the filing of a pleading signed by an attorney or party
“constitutes a certificate by him that . . . to the best of his knowledge, information
and belief there is good ground to support it.” Id. “If a pleading . . . is in violation
of this Rule, the court . . . may impose upon the person who signed it, a represented
party, or both, an appropriate sanction, which may include an order to pay to the
other party or parties the amount of the reasonable expenses incurred because of

the filing of the pleading, . . . including a reasonable attorney's fee.” Id.

6
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11. Following the conclusion of Mr. Hackney’s deposition testimony, it is clear that
Mr. Hackney does not intend to testify as to the standard of care applicable to
Glick/Boehm as the architect of record in this case and moreover that he cannot
testify to that standard of care. While there may have been some question as to the
sufficiency of the Affidavit prior to Mr. Hackney’s testimony, none now remains.
It is now undisputed that the Affidavit does not contain the opinions of an expert
qualified to testify as to the standard of care of an architect; therefore, the Affidavit
filed in support of the Complaint against Glick/Boehm is on its face insufficient.
Thus, Plaintiff’s Complaint against Glick/Boehm does not meet the threshold

requirements of SC Code §15-36-100 and must be dismissed as a matter of law.

12. Further, following the completion of Mr. Hackney’s deposition testimony, counsel
for Glick/Boehm conferred with Plaintiff’s counsel regarding the deficiencies of
the Affidavit and to request that Plaintiff withdraw its claims against Glick/Boehm.
Plaintiff has refused to do so. Therefore, Glick/Boehm moves for sanctions against
Plaintiff, including but not limited to the costs and attorneys’ fees incurred in

defending this action.

Wherefore, Glick/Boehm respectfully asks the Court to grant its Motion to Dismiss and
Motion for Sanctions and for any further relief this Court may find just and proper. This Motion
may be further supported by applicable case law, statutory law, memoranda and arguments of

counsel.

SIGNATURE PAGE TO FOLLOW
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Respectfully submitted,

COPELAND, STAIR, KINGMA & LOVELL, LLP

40 Calhoun Street, Suite 400 By: s/ Kent T. Stair
Charleston, South Carolina 29401 KENT T. STAIR
843-727-0307 State Bar No.: 14029
kstair@cskl.law

psperry@cskl.law PAUL E. SPERRY
rschmidt@cskl.law State Bar No.: 68441

C. ROBIN SCHMIDT
State Bar No.: 78911

Counsel for Glick/Boehm & Associates, Inc.
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STATE OF SOUTH CAROLINA
COUNTY OF CHARLESTON

480 KING STREET, LLC

Plaintiff,

VS.

GLICK/BOEHM & ASSOCIATES, INC.

Defendant.

THIS CAUSE comes before the Court on Plaintiff 480 King Street, LLC’s Motion for
Extension of Time filed with this Court on August 10, 2017, and Defendant’s Motion to Dismiss
filed on August 29, 2017. The Court heard the arguments of counsel regarding the motions on
November 17, 2017. Brent Hélversen, Esq. appeared on behalf of the Plaintiff 480 King Street,
LLC, and Kent Stair, Esq. appeared on behalf of the Defendant, Glick/Boehm & Associates, Inc.

Plaintiff filed its Complaint in the matter on June 27, 2017. One of the causes of action
was for professional negligence against the Defendant. Pursuant to S.C. Code § 15-36-100(B),

the Plaintiff is required to file the affidavit of an expert witness which must specify at least one
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negligent act or omission. Plaintiff alleged in its Complaint that it could not prepare an affidavit

of an expert because of time constraints. Forty-five days after filing the Complaint, the Plaintiff

filed a motion to extend the time period for filing the affidavit with this Court. South Carolina

law allows for an affidavit to be filed within 45 days after the Complaint is filed, or, the Court

may extend this period upon motion after a showing of good cause.
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The statute states:

The contemporaneous filing requirement of subsection (B) does not apply to any

case in which the period of limitation will expire, or there is a good faith basis to

believe it will expire on a claim stated in the complaint, within ten days of the

date of filing and, because of the time constraints, the plaintiff alleges that an

affidavit of an expert could not be prepared. In such a case, the plaintiff has forty-

five days after the filing of the complaint to supplement the pleadings with the

affidavit. Upon motion, the trial court, after hearing and for good cause, may

extend the time as the court determines justice requires.
S.C. Code § 15-36-100(C)(1).

Plaintiff filed a motion to extend the 45 day period with this Court on August 10, 2017.
Plaintiff sought leave of Court to file the affidavit late because it’s expert, Louis Hackney P.E.,
REWC, RRC, CDT, LEED AP, was not able to complete review of the approximately 8,000
documents that had been sent to him prior to expiration of the 45 day period. Mr. Hackney, was
able to complete his review of the 8,000 documents and prepared his affidavit on September 7,
2017. According to counsel for Plaintiff, Mr. Halversen, the affidavit was sent to counsel for
Defendant, Mr. Stair, the same day it was prepared on September 7, 2017. Plaintiff now seeks
leave of Court to file the September 7, 2017 affidavit of Mr. Hackney outside the 45 day period.

The Court finds that good cause exists for Plaintiff to request and be granted extra time to
file its affidavit based upon the voluminous amount of documents that had been provided to its
expert within the 45 day period referenced in the statute. It appears that it only took Mr. Hackney
less than 30 days to prepare and execute his affidavit after Plaintiff filed its motion for extension
of time at the end of the 45 day statutory period on August 10, 2017. The Court believes that the
request for an extension, given the quantity of materials that had been sent to him, is not an

unreasonable request under these circumstances. The Court also finds no prejudice to the

Defendant in granting this motion.
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Plaintiff may file the September 7, 2017 affidavit of Louis Hackney P.E., REWC, RRC,
CDT, LEED AP within ten days of the date of this Order, to wit, November 27, 2017. Upon
filing of the affidavit by this date, the Plaintiff will have been deemed to be in compliance with
the requirements of SC Code § 15-36-100(B). Defendant will then have 30 days from the date of
the filing of the Affidavit to file any motion contesting the sufficiency of the Affidavit.

Defendant’s Motion to Dismiss was premised on the Plaintiff’s failure to file the affidavit
in accordance with S.C. Code § 15-36-100(B). That Motion is rendered moot at this point due to
the grant of Plaintiff’s Motion for Extension of Time.

Given the foregoing findings of the Court, IT IS THEREFORE ORDERED that
Plaintiff’s Motion for Extension of Time is GRANTED, as stated herein, and IT IS FURTHER

ORDERED that Defendant’s Motion to Dismiss is DENIED.

AL

Hdn. 1.C. ]\{isholson, Jr.
rcuit Court Judge, Ninth Jugdcial Circuit

November 27, 2017
Charleston, South Carolina
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N7 CRI0- 3367

|

STATE OF NORTH CAROLINA )
)  AFFIDAVIT OF LOUIS A.HACKNEY
COUNTY OF MECKLENBURG )

PERSONALLY APPEARED BEFORE ME, Louis A. Hackney, P.E., REWC, RRC,
CDT, LEED AP, who being duly sworn does state as follows: , e % e

1. I am over eighteen years of age and in all other respects am \comﬁefégt toZxe
this Affidavit, \ =

2. The matters set forth in this Affidavit are based on my personal\\\kno%i/c\;é:gge(%‘ld

observations, as well as my professional education, training, and experience as a\{engi;er.

3. I am a Professional Engineer and am registered in the State of South Carolina. I
also hold registrations as a Professional Engineer in North Carolina, Florida_, Louisiana, Ohio
and Mississippi.

4. As a Professional Engineer, I am routinely responsible for property
condition assessments, structural and nonstructural failure analysis, building
envelope evaluations, damage assessments, and engineering investigations of both
new and existing construction involving numerous types of structures. I also have
experience preforming contract administration services and preparing planning
reports, designs, specifications, cost opinions, and contract documents for new construction

and repair projects. ’
5. I have experience investigating and assessing the design and construction of
commercial buildings in Charleston, South Carolina and my investigation of the 480 King Stair
Tower is ongoing. I have examined the plans and construction documents of the 480 King Stair
Tower building to investigate the nature of the construction and the deficiencies and damage associated
therewith. 1 further reviewed the architectural drawings for the 480 King Stair Tower prepared by

Glick/Boehm & Associates, Inc.
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("Architect") in addition to the Architect's contract with 480 King Street, LLC, which
included contract administration services.
6. Based on my investigation and analysis to date, it is my opinion that elements
of the building's envelope has been compromised by design and construction deficiencies.
7. Specifically, there are numerous construction deficiencies that require
repair including, but not limited to:

a. Water intrusion through the building envelope which is/was occurring at the
slab on grade level;

s Water intrusion through the building envelope which is/was occurring through
the roof system;

c. Water intrusion through the building enevelope which is/was occurring through
the window systems;

d. Water intrusion through missing or inadequate building envelope flashings;

8. Based on my investigation and analysis to date, it is my opinion that that
thefe was information missing from the plans that resulted in construction
errors, additional cost, and delays.

9. Based on my investigation and analysis to date, it is my
opinion that there was incorrect information contained within the project
specifications that resulted in construction errors, additional cost, and
delays.

10. Based on the information that I have received and reviewed to date, it is
my professional opinion, to a reasonable degree of professional certainty, that the Architect
deviated from the standard of care in failing to properly complete contract
administration services as part of its contractual duties so as to prevent the
aforementioned improper and code violating construction methods to occur and this
deviation from the standard of care caused damage to 480 King Street, LLC in tha<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>