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STATE OF SOUTH CAROLINA IN THE COURT OE€QMMON PLEAS
FOR THE NINTH [JOLCGAL GRED

COUNTY OF CHARLESTON CASE NO.: 2021-CP-10-04058  © “.&
JAN 11 2023

SC Cour of Appeals

Keith L. Tolbert

Plaintiff,
Vs.

ORDER GRANTING
Carolyn Tolbert Smith, Charles Tolbert, Betty SUMMARY JUDGMENT

Jean Tolbert Jones, Sara Jo Tolbert Latten,
and Estate of Charla Tolbert McMillian,

Defendants.

This matter came before me on Defendant Charles Tolbert’s Motion for Summary
Judgment as to Defendant Carolyn Tolbert Smith’s counterclaim for adverse possession.
Defendant Charles Tolbert’s motion was filed on behalf of Mr. Tolbert individually and also as
. Personal Representative of the Estate of Charla Tolbert McMillian.

A hearing on thé motion was held before me on September 21, 2022. Plaintiff Keith L.
Tolbert was present with his attorney, William K. Kalivas. Defendant Carolyn Tolbert Smith was
present with her attorney, Malena A. Dinwoodie. Defendant Charles Tolbert, both individually
and as Personal Répresentative of the Estate of Charla Tolbert McMillian, was present with his
attorﬁey, Ashley G. Andrew.s. Defendant Betty Jean Tolbert Jones was present but was not
represenfed by counsel. Defendant Sara Jo Tolbert was not present, however she was represented

by her Guardian ad Litem and attorney, Taylor Silver, who was present.

The within action involves two adjacent parcels of real property located in Charleston

County, South Carolina. The first parcel, referred to as Property 1 in the Complaint, is commonly

known as 338 5% Avenué, Mt. Pleasant, South Carolina. The second parcel, referred to as Property
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2 in the Complaint, is a vacant lot located at the corner of 5t Avenue and 6% Street, Mt. Pleasant,
South Carolina.

Plaintiff brought this action seeking to quiet title to the property and to partition the
property. A consent Order to Quiet Title was filed on August 15, 2022 (the “Consent Order”).
The Consent Order confirmed title to both Property 1 and Préperty 2 as follows: Keith L. Tolbert
a 20% interest, Carolyn Tolbeﬁ Smith a 20% intgrest, Charles Tolbert a 10% interest, Betty Jean
Tolbert Jones a 20% interest, Séra Jo Tolbert Latten a 20% interest, and the Estate of Charla
Tolbert McMillian a 10% interest. Thereafter, a Deed of Distribution conveying the interests of
the Estate of Charla Tolbert McMillian to Charles Tolbert was recorded in the ROD Office for
Charleston County on August 18, 2022 in Book 1132, Page 072.

In the Consent Order, Defendant Carolyn Tolbert Smith reserved her right to have her
counterclaim for adverse possession heard at a hearing scheduled for September 21, 2022.

After considering the memoraﬁda, documents, and arguments of counsel, this Court hereby
GRANTS the Motion for Summary Judgment as to Defendant Carolyn Tolbert .Smith’s

counterclaim for adverse possession.

FINDING OF FACTS
~ At the time of her death.on December 25, 2003, Helen Alice Grant Tolbert owned a 75%
undivided interest in Property 1 and was the sole owner Property 2. Helen Alice Grant Tolbert
also resided in the home located on Property 1 as evidenced by her Certificate of Death.
Helen Alice Grant Tolbert’s estate was probated in Charleston County, South Carolina as

Probate File No. 2010-ES-10-01356 (the “Estate™).

Page 2 of 5
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Defendant. Carolyn Tolbert Smith was duly appointed and served as Personal
Representative of the Estate both in the Estate’s initial administration and a subsequent
administration.

As Personal Representative, Defendant Smith executed several Deeds of Distribution
including a corrective Deed of Distribution dated January 17, 2013 and recorded in the RMC

Office for Charleston County on January 25, 2013 in Book 0306, Page 283.

LEGAL ANALYSIS

“The purpose of summary judgment is to expedite disposition of cases which do not require
the services of a fact finder.” George v. Fabri, 345 S.C. 440, 452, 548 S.E. 2d 868, 874 (2001).
Summary judgment is appropriate when there is no genuine issue as to any material fact and the
moving party is entitled to judgment as a matter of law. Fleming v. Rose, 350 S.C. 488, 493, 567
S.E.2d 875, 860 (2002). Nonetheless, when determining whether any triable issue of fact exists,
the evidence and all inferences, which can reasonably be drawn from it, must be viewed in the
light most favorable to the nonmoving party. See Faile v. S.C. Dep’t of Juvenile Justice, 350 S.C.
315, 566 S.E.2d 536 (2002).

DISCUSSION -

Keith L. Tolbert, Carolyn Tolbert Smith, Charles Tolbert, Betty Jean Tolbert Jones, and
Sara Jo Tolbert Latten are tenants in common having inherited Property 1 and Property 2 through
the Estates of Fred William Tolbert and Helen Alice Grant Tolbert. When a claim for adverse
possession is made by a cotenant against another cotenant the party claiming adverse possession
must prove all of the elements of adverse possession, namely that the party claiming adverse
possession has possessed the property for a period of ten (105 years and that such possession has

been actual, open, notorious, exclusive and hostile. In addition, the party claiming adverse
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possession must also establish that the cotenants have been ousted from the property. See Fender
v. Heirs at Law of Smashum, 354 S.C. 504, 581 S.E.2d 853 (Ct.App. 2003). This is based, in part,
on principals applicable to cotenancy. “A cotenant hés the vright, in common with his cotenants, to
the possession of the éroperty owned in common, so ordinarily the possession of one cotenant is
the possession of all. The latter ceases when the exclusive possession of a cotenant becomes
adverse to the right of possession by the other cotenant or cotenants; but the hostile character of
the possession must be such as to amount to an ouster of the other cotenant or cotenants and must
be clearly and unmistakably established by the evidence.” Watson v. Little,‘224 S.C. 359, 364, 79
S.E.2d 384, 387.

Ouster is the actual turning out or keeping excluded a party entitled to possession of any
real property. See Grant v. Grant, 288 S.C. 86, 340 S.E.2d 791 (Ct.App. 1986). “Only in rare,
extreme cases will the ouster of one cotenant of other cotenants be implied from exclusive
possession and dealing with the property, such as collection of rents and improvements to the
property.” Felder v. Fleming, 323 S.C. 95, 473 S.E.2d 467 (Ct.App. '1996).

The conduct and nature of the possessor’s exclusive adverse possession must be

(sufﬁciently;clearE“"bring it home” to the other cotenant}. See Watson v. Little. Possession with
the permission of thé cotenants does not meet the requirements of ouster. Ouster may be preéumed-
by possession only if possession is continued for a period of twenty years. See Freeman v.
Freeman, 323 S.C. 95, 743 SE2A 467, i) 54T eh 45 OUsFer Cunfimy be el fecye?

) L2, £.2d 467, %y /nferences

| CONCLUSION

Even when viewing the evidence and all inferences, which can reasonably be drawn from
the evidence, in the light most favorable to Defendant Smith, it appears that there is no issue of
material fact as to Defenda;nt Smith’s possession of the subject properties. It is clear that her

possession of the subject properties has not been exclusive for more than twenty (20) years. Her
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mother, Helen Alice Grant Tolbert resided at 338 5% Avenue and Iowned an interest in both
Property 1 and Property 2 until her death on December 25, 2003. Further, Defendant Smith, as
Personal Representative of the Estate of Helen Alice Grant Tolbert, executed a corrective Deed of
Distribution on January 17,2013 confirming title in her name and in the names of the other barﬁes
to the within action. The execution of the 2013 Corrective Deed of Distribution defeats a claim of
ouster, which is a necessary element to Defendant’s counterclaim for adverse possession. There
is no genuine issue as to any material fact and Defendant Charles Tolbert is entitled to judgment
as a matter of law.

IT IS THEREFORE, ORDERED that Defendant Charles Tolbert’s Motion for Sunﬁnary
Judgment as to Defendant Carolyn Tolbert Smith’s counterclaim for adverse possession is granted.

IT IS FURTHER ORDERED that this court shall retain jurisdiction over the partition
action which is still pending.

IT IS SO ORDERED!
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STATE OF SOUTH CAROLINA

COUNTY OF CHARLESTON

Keith L. Tolbert

Plaintiff,

Vs.

Carolyn Tolbert Smith, Charles Tolbeﬁ, Betty
Jean Tolbert Jones, Sara Jo Tolbert Latten,

and Estate of Charla Tolbert McMillian,

Defendants. -

IN THE COURT OF COMMON PLEAS
FOR THE NINTH JUDICIAL CIRCUIT

| CASE NO.: 2021-CP-10-04058

DEFE
F Igll\)/l ?1{\11;1: S(%ﬁ%}ggqf 1IT,BERT
'“,"' '
| VJAN 112023
~-8C Court of Appeals

TO: MALENA A. DINWOODIE, ESQUIRE, ATTORNEY FOR DEFENDANT

CAROLYN TOLBERT SMITH:
| INTERROGATORIES "=, |
N ] \ } RN
1. Give the names and addresses of persons known to Pl%)ﬁi*f@? Plaintiff‘s( 'counsel;;to

—___~*

be witnesses concerning the /factsof the case and indicate whether or not written or recorded
~

statements have been taken from the witnesses as well as who has possession of such statements.

RESPONSE:

- Keith Tolbert — & s Arunge )
c/o Smith Closser, PA / _
7455 Cross County Road, Suite One
Charleston, SC 29423

o 1

o

No written or recorded statements; is an heir and has firsthand knowledge of the(fact_s’_and
circumstances alleged ini the Complaint and surrounding the properties at issue th&ér'éifl, to
include the deed of distribution and the last will and testament of Helen G. Tolbert.

- Carolyn Tolbert Smith
c/o Finkel Law Firm, LLC
4000 Faber Place Drive, Suite 450
North Charleston, SC 29405

No written or recorded statements: is an heir and has firsthand knowledge of the facts and
circumstances alleged in the Complaint and surrounding the properties at issue therein, to
include the deed of distribution and the last will and testament of Helen G. Tolbert.

- Charles Tolbert, Esq.

- Ploase note ; s
)] needed [ vaccoc i
Ehronte phen T Ibard gobied op



/ c/o LaFond Law Group, P.A.
‘ , 544 Savannah Highway
Charleston, SC 29407
No written or recorded statements; is an heir and has firsthand knowledge of the facts and
circumstances alleged in the Complaint and surrounding the properties at issue therein, to
include the deed of distribution and the last will and testament of Helen G. Tolbert.

- Dr. Betty Jean Tolbert Jones
1311 Delaware Ave. SW, Ste. 5843
Washmgton DC 20024
No written or recorded statements; is an heir and has firsthand knowledge of the facts and
circumstances alleged in the Complaint and surrounding the propert1es at issue therein, to
include the deed of distribution and the last will and testament of Helen G. Tolbert.

- Sara Jo Latten
whereabouts unknown
No written or recorded statements; is an heir and has firsthand knowledge of the facts and
circumstances alleged in the Complaint and surroundmg the properties at issue therein, to
include the deed of distribution and the last will'and testament of Helen G. Tolbert.

e

- Warren Smith
338 5™ Avenue
Mt. Pleasant, SC 29464
No written or recorded statements; is the son of Defendant Carolyn Tolbert Smith and has

familiarity with the allegations at issue in the Complaint and the property in general.

2. Set forth a summary sufficient to inform Defendant of the important facts known or

observed by each witness; or provide a copy of any written or recorded statements taken from each

witness. w4

RESPONSE: Please see Plaintiff’s 'resiaonse to Interrogatory No. 1.
@ Fhe Conrt3. -Set forth a list of photographs, plats, sketches or other prepared documents in

possession of the Plaintiff that relate to the allegations set forth in the Complaint.

e —

/]/ vr1e¢ RESPONSE: Pleasersee Plamtlft’\dlscover@ documents bates-labeled KTQ0! through
S / R i

KTOZL’Z bemg produced in 1esponse fo Defendant’s Requests for Production. = - deser T 5 on
05 s ubJ et prp -
4. List the names and addresses of any expert w1tnesses whom the Plamtlt% ploposes to

use as a w1tness bt the tual of the case.



ne aveY

77441»6’ 1S hune

/ RESPONSE: None at this time, but Plaintiff reserves the right to retain an expert and will

o supplement this response accordingly.

/l/'d ne O Set forth an 1tem12ed list of any unplovements made to the Property by Plaintiff since
2015, including the approximate date the improvement was made, a description of the improvement,
and the cost incurred by Plaintiff in making such improvement, if any.

/\/L’f(,( RESPONSE: None at this time. Discovery remains ongomg and this response will be

supplemented when any information relevant to this response is discovered.

/\//;73@ g\/z:ff 6. Set forth an itemized list of any repairs made to the Property by Plaintiff since 2015,
1nclud1ng the approximate date the 1epa1r was made, a description of the repair, and the cost incurred
by Plaintiff in making such repair, if any.

/\/g et RESP.ONSE: None at this.time. Discovery remains ongoing and tms response will be

supplemented when any information relevant to this response is discovered.

/‘/ﬂﬂ e 1 Describe in detail any and all contributions Plaintiff hae made to the routine
maintenance of the Property since 2015, including a description, approximate dates made, and any
cost incurred by Plamtlft in said maintenance. |

/‘/ Vay RESPONSE: None at this time. Discovery remains ongoing and this response w111 be

supplemented when any information relevant to this response is discovered. i

8. Set forth a list of the dates and amounts, of payments made by Plaintiff toward the

property taxes and/or insurance premiums related to the Property.

/‘/bf PVeY RESPONSE: None at this time. Discovery remains ongoing and this response will be
eupplemented when any information relevant to this response is discovered.
/\/0 ne 9. Set forth a list of any other pecuniary contributions made by Plaintiff related to the

Property since 2015, including dates, amounts, and descriptions of the contributions made.
RESPONSE: None at this time. Discovery remains ongoing énd this response will be

supplemented when any information relevant to this response is discovered.



/ / 10.  Please identify any time periods that Plaumff@d\ed at the Property, including his age
¥ ! J"u: ( at the time and length of residency.
e RESPONSE: Pla1nt1ftv spentm at the residence in October of 2014 after visiting his
> father, Blanton W. Tolbert, in the hospital.

11.  Identify any times that Plaintiff has visited the Property OVer the past twenty years,
including approximate dates, length of stay, and purpose of the visit.

RESPONSE: Please see Plaintiff’s respdnse to Interrogatory No. 10. Aeove = 1

12.  Describe any pecuniary contributions made by Blanton William Tolbert toward the

Property during the period of 2000-2015 that Plaintiff is aware of, which may include, but is not

necessarily limited to improvements, ‘maintenance, repairs, taxes, insurance, etc.

Hene RESPONSE: Plaintiff is not aware of any pecuniary contributions made by Blanton Wlllj

s$end dhim G000 pe kLo 'S+ (@) M4 wPa) Foc ),, e 149§~ D00l A2
Defen a,wﬁf bert during tﬁe p@rlod of 2000-2015. "
eyl FA%PQ, p

5;}201 0% Sov 37 13.  Provide addresses for any and all real properties owned by Plamuff regardless of
s.740 Sit+-

‘:d’ n"fi_*’; g+~ location, and identify the primary use of each (i.e., primary residence, rental property, etc. ). Covin 4 747”)

ii RESPONSE: The only real property owned by Plamtlff is his primary residence located at; %w 2

. J wsta EAT J§tone MotirFot ny GAT Geoad 1A
52 Windcrest Dr / ! T
Covington, GA 30016-1299

(:3 14. Besides this lawsuit, please identify ;ny S}her Jitigation in which Piaintiff has been
involved in any capacity including the name of the case, the date, the jurisdiction, and the disposition
of the matter. |

RESPONSE: None
15.  Other than Plaintiff’s attorney and/or his staff, identify all individuals or entities with
whom Plaintiff has communicated with regarding the Property and/or alleganons contained in the

+ '}f\’\ﬁ(

Complaint. State the dates and describe the substance of such communications. ¢ ”I“U:J oy 9;
e ~ Bl
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
FOR THE NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON : CASE NO.: 2021-CP-10-04058

Keith L. Tolbert

Plaintiff,

Vs. . PLAINTIFF’S RESPONSE TO
DEFENDANT CAROLYN TOLBERT

Carolyn Tolbert Smith, Charles Tolbert, Betty SMITH’S FIRST SET OF :

Jean Tolbert Jones, Sara Jo Tolbert Latten, REQUESTS FOR PRODUCTION

and Estate of Charla Tolbert McMillian,

Defendants.

TO: 'MALENA A. DINWOODIE, ESQUIRE, ATTORNEY FOR DEFENDANT
CAROLYN TOLBERT SMITH:

DOCUMENTS TO BE PRODUCED

1. Any and all doc;uments in the Plaintiff s possession, custod}l', or control which are in
any way related to his claims against Defendant in this action. |

RESPONSE: Please see Plaintiff’s disco{/ery' documents bates-labeled KT001 through

KT047.

2. Any and all documents identiﬁed or described in Plaintiff’s answers to Interrogatories.

RESPONSE: Please see Plaintiff’s discovery documents bates-labeled KT001 thrdugh

KT047.

3. Any and all documents evidencing Plaintiff’s monetary contributions toward the
improvements, maintenance, repairs, property taxes, insurance premiums, or other common expenses
related to the Property.

/ RESPONSE: None at this time. Discovery remains ongoing and this response will be
supplemented when any information relevant to this response ié discovered.

4, Any and all documents évidencing Plaintiff’s non-monetary contributions toward the

Property.



‘AESPONSE: N&e at this time. Discovery remains ongoing and this response will be
supplemented when any information relevant to this response is discovered.

5. Any and all documents evidencing any contributions toward the Property made by
Blanton William Tolbert, whether monetary or otherwise, that Plaintiff is aware of,

7 RESPONSE: I;Ii?\pe that Plaintiff is aware of. Discovery remains ongoing and this response
will be supplemented when any information relevant to this response is discovered.

6. Copies of any communications received or sent by Plaintiff from or to any other"person
or entity (other than his attorney and/or his attorney’s staff) in relation to the Property and/or
allegati;m_s in the Complaint.

RESPONSE: Please see Plaintiff’s discovery documents bates-labeled KT031 through

~ KTO038, and KT043 through KT047.

SMITH | CLOSSER, P.A

T

’ William K. Kalivas- SC Bar No. 80201
7455 Cross County Road, Suite 1
P.O. Box 40578
Charleston, SC 29423-0578
~ (843) 760-0220
(843) 552-2678 facsimile
- whdlivas@scnlaw.com
May 10, 2022 Attorneys for the Plaintiff

Charleston, South Carolina
21-280
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Complete items 1, 2, and 3.
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X
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