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1 same source as any future Juror wlll be There's no 

2 reason for me to suppose that the case wlll ever be 

3 submltted to twelve more ~ntelllgent or lmpartlal or 

4 consc~ent~ous or competent Jurors than you, or that 

500 

5 more or clearer eVldence w~ll be produced from one slde 

6 or the other 

7 I'm gOlng to ask you, Mr Foreman, lad~es and 

8 gentlemen, ~f you would return to your del~beratlons 

9 and wlth the hope that w~th~n a reasonable t~me you can 

10 arrlve at a verd~ct on th~s matter that -- as you 

11 

12 

13 

14 

15 

16 

17 

18 

presently are at an lmpasse I'll ask you ~f you would 

go back, cont~nue your del~berat~ons for a reasonable 

t~me and ~f you can't reach a unan~mous verd~ct, please 

Just let the ba~l~ff know and we'll call you back at 

that t~me Thank you very much 

(WHEREUPON, the Jury ex~ted the open court at 

approx~mately 3 25 pm) 

THE COURT All r~ght We'll be at ease 

19 unt~l we hear from our Jury 

20 (WHEREUPON, the Court stood at recess awa~t~ng the 

21 verd~ct of the Jury) 

22 THE COURT I understand the Jury has reached 

23 a verd~ct Is there anyth~ng we need to take care of 

24 before the Jury comes ~n? 

25 MR RICHARDSON Nothing from the State, Your 
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Honor 

2 MR "EWTON No, Your Honor 

3 THE COURT Many cases, and partlcularly 

501 

4 cases of thls nature, create a lot of emotlon There's 

5 emotlon on both sldes I don't know what the Jury 

6 verdlct lS It may be more than llkely wlll be one 

7 to brlng elatlon to one slde and dlsapPolntment to the 

8 other Whatever the verd1ct of the Jury lS, we're 

9 gOlng to respect that verdlct They've worked awfully 

10 hard on thls case They've dellberated long and hard 

11 They've glven It the1r best and we're gOlng to accept 

12 the verdlct whatever 1t may be 

13 If there's any person here, lawyers on down to 

14 people 1n the audlence that feel llke that you cannot 

15 control your emotlon, I know we are emot10nal people 

16 and that somet1mes that comes out, but 1f you bel1eve 

17 you cannot control your emot10ns when the verd1ct lS 

18 read, th1S would be a good t1me for you to excuse 

19 yourself from the courtroom I'll glve you that 

20 opportun1ty You'll be able to hear what the verd1ct 

21 was very shortly after 1t'S rendered But we're gOl.ng 

22 to make sure that everyone who lS 1n the courtroom 1S 

23 gOlng to show the proper respect for thlS Jury w~o's 

24 made tpe declslon on the facts of the case If there 

25 lS any d1srespect toward the Jury then Obv1ously I want 
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1 everybody to understand that I'll deal w~th that as a 

2 contempt of court s~nce I'm lnstruct~ng everyone to 

3 respect that Jury And I'm not say~ng you have to 

4 damper your emot~ons, but ~f you have those emot~ons 

5 th1S 1S the t1me to excuse yourself I hope everybody 

6 understands that If anybody wants to be excused, I'll 

7 glve you an opportun1ty to do that 

8 All rlght Let's have our Jury come 1n 

9 (WHEREUPON, the Jury entered the open court at 

10 approx1mately 4 26 pm) 

11 THE COURT Mr Foreman, I understand the 

12 Jury has reached a verdlct Is that correct? 

13 MR FOREMAN Yes, Slr 

14 THE COURT Is 1t a unan1mous verdlct as to 

15 both charges? 

16 MR FOREMAN It lS 

17 THE COURT If you would, please, hand the 

18 verdlct form to the ball1ff 

19 (WHEREUPON, the verdlct form was handed up to the 

20 Court ) 

21 THE COURT All nght Madame Clerk, you may 

22 publ1sh the verdlcts 

23 MADAME CLERK In the case of the State 

24 versus Mahammed Ahamad At1eh, 20l0-GS-39-179, as to the 

25 charge of assault and battery of a hlgh and aggravated 
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nature, we the Jury unanlmously flnd the defendant, 

2 Mahammed Ahamad At1eh, gUl1ty James E Bolden, 

3 foreperson 

4 State of South Carollna versus Mahamrned Ahamad 

503 

5 At1eh, 2010-GS-39-180, as to the charge of assault w1th 

6 lntent to cornmlt crlmlnal sexual conduct thlrd degree, 

7 we the Jury unanlffiously flnd the defendant, Mahammed 

8 Ahamad At1eh, gUllty James E Bolden, foreperson 

9 If this 1S your verd1cL and stll1 your verdlct 

10 please ralse your hand and say, yes 

11 (WHEREUPON, all Jurors' hands were ralsed and 

12 stated yes ) 

13 THE COURT Anythlng we need to take care of 

14 wlth the Jury before they're d1scharged ln thlS case? 

15 MR RICHARDSON Nothlng from the State, Your 

16 Honor 

17 MR NEWTON No, Your Honor 

18 THE COURT Mr Foreman, ladles and 

19 gentlemen, thank you very much for your serV1ce th1S 

20 week You've been a terr1flc Jury for me to work wlth 

21 You've been conSClentl0us You've partlclpated well 

22 and I'm grateful for that opportunlty I'm honored to 

23 have a chance to work wlth you You've been the fact 

24 flnders, you've been the Judges of the facts That 

25 makes our system work You may never have an 
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opportun~ty to serve as a Juror aga~n You may have 

2 had the opportun~ty ~n the past, but you've fulf~lled a 

3 valuable serv~ce for your cornmun~ty You've d~rectly 

4 part~c~pated ~n your government 

5 You -- as c~t~zens of th~s county, we don't get an 

6 opportun~ty to pass laws and be part of the leg~slat~ve 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

branch and make those dec~s~ons You can pet~t~on your 

c~ty counc~l member or your mayor or governor of the 

state or any leg~slator to pass laws or repeal laws or 

to do sometr~ng d~fferent We can wr~te letters and 

make calls, but we can't pass those laws And the same 

w~th the execut~ve branch, those who adrn~n~ster those 

laws, the mayor of some town to carry out the laws that 

have been passed by the counc~l We can't do anyth~ng 

about that We can wrlte all the execut~ve off~cers 

and -- from the mayor, to the governor, to the 

Presldent of the Un~ted States and ask and petlt~on 

them to do someth~ng about the laws, but we can't 

really pass them 

But you've dlrectly part~clpated ln the thlrd 

branch of government, the Jud~clal branch, because 

you've been a Judge As I've told you, you've been a 

Judge of the facts and you should be proud of yourself 

that you rendered thlS serv~ce to your commun~ty I'm 

grateful to have an opportun~ty to work w~th you 
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SOl 

Some of you may need statements for your employers 

2 that you have been on Jury serVlce thlS week If 

3 that's the case please stop by the clerk's offlce 

4 downstalrs They'll have those for you 

5 You're dlsmlssed for thlS week If you remembered 

6 what I sald on qua!lflcatlon on Monday, thlS really 

7 excuses you for the next three years because lf you 

8 remember you can be exempted from Jury serVlce every 

9 three years You don't have to serve more than that 

10 I hope lf you get called next year that you'll want to 

11 serve again I know that Jury serVlce lS not an easy 

12 serVlce, but lt'S a hlgh caillng and I hope lt'S oeen 

13 an educatl0nal experlence for you 

14 You're dlsmlssed at thlS tlme Thank you very 

15 much for your serVlce Mr Foreman, I'll ask lf you 

16 would please meet wlth the clerk ln the hallway 

17 There's one addltlonal plece of paper I need for you to 

18 slgn Thank you very much, ladles and gentlemen 

19 (WHEREUPON, the Jury eXlted the open court at 

20 approxlmately 4 33 pm) 

21 THE COURT Anythlng we need to 

22 take care of before sentence 15 lmposed? 

23 MR NEWTON No, Your Honor 

24 MR RICHARDSON Nothlng from the State 

25 THE COURT Do you have sentenclng sheets 
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ready? 

2 MR RICHARDSON 

3 Newton 

506 

I Just handed them to Mr 

4 THE COURT Mr Newton, Mr Hunt, be glad to 

5 hear from elther one of you Be glad to hear from your 

6 cllent Be glad to hear from anyone from the State 

7 that would llke to be heard before I lmpose sentence 

8 Anythlng you want to tell me, slr? 

9 MR NEWTON Well, Your Honor, as you know, 

10 we've strongly malntalned our cllent's lnnocence all 

11 along He lS a marrled man He does have several 

12 young chlldren He lS the provlder of those chlldren 

13 and hls famlly He lS a successful businessman We 

14 would ask the court to consider a sentence of house 

15 arrest for these charges 

16 MR RICHARDSON Your Honor, If It pleases 

17 the court, the vlctlm would like to address the court 

18 at the approprlate tlme 

19 THE COURT Mr Hunt, anythlng from you or 

20 Mr Atleh? I'd be glad to hear from you, Slr 

21 MR HUNT Please the Court, Your Honor 

22 I've gotten to know Mr Atleh over a perlod of tlme I 

23 have feel as though they've tried very hard to 

24 conduct themselves as well as they posslbly could He, 

25 we -- Mr Newton became lnvo!ved because he wanted a 
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stronger defense and he obtalned h1m 

507 

2 That belng sald, Your Honor, I would ask that the 

3 Court take lnto cons1deratlon the fact that there were 

4 numerous, numerous, numerous people who worked ln that 

5 bus1ness over soon to be ten years and I Just would, I 

6 Just would beseech the Court to conSlder the fact that 

7 he has three ch11dren, three years I thlnk he told me, 

8 three years and two months -- f1fteen months and two 

9 months H1S wlfe 1S here And any conslderatlon the 

10 Court could glve them, glve hlm, would be most 

11 apprec1ated Thank you 

12 THE COURT Mr Atleh, anythlng you want to 

13 tell me, Slr I'll be glad to hear from you 

14 DEFENDANT I swear to God I d1d not do 

15 anyth1ng wrong Th1S 1S my, my, my f1nal word 

16 not comrnlt anythlng un-normal or unusual And I swear 

17 I'm pretty sure about that I'm talk1ng about myself, 

18 you krtow I'm -- I llved 1n Italy for f1fteen years 

19 and I've been here for f1fteen years And I'm not a 

20 teenager and I know what, you know, I'm not gOlng to 

21 damage a fam11y We are in small communlty, damage 

22 myself, my famlly, my everyth1ng And the lawyer, he 

23 sald, okay, there's a proposal, 1f you want to plead 

24 gUllty, they gOlng to glve you eleven months probat10n 

25 and dlsmlSS the other case I sald, slr, I don't feel 
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11ke lt because how can I plead gUllty wlth somethlng 

2 that I dld not do I have opportunlty to say, yes, I'm 

3 gUl1ty to get out of lt, get rld of lt 

4 But serlously, I really I have most of Easley, 

5 they knoN me I mean, because I been -- you know, I 

6 work really so hard and I never, ever had any problem 

7 slnce I'm ln thlS country And I 11ved ln Italy and I 

8 get my degree ln Italy and I'm not, I'm not, you know, 

9 that stupld guy JUSL come 1n to do somethlng and for 

10 sure, I mean, here we are 1n free country If I really 

11 looklng for th1S I could have anywhere I mean, you 

12 know, there 1S many places that offer you th1S It's 

13 not llke that I'm 10ok1ng for tha t or, you know, I need 

14 th1S 

15 And I have I've been marr1ed w1th my w1fe She's 

16 not 11ke -- she's twentY-S1x years old, she's not that 

17 old And I'm not -- and aga1n, really I don't feel, I 

18 don't feel 11ke any remorse I don't feel 11ke any 

19 gU1lt 1n my, you know, 1n me that I dld not And see, 

20 I have three k1ds, the oldest one 1S two years and n1ne 

21 months and then the youngest one 1S two months and ten 

22 days And the ffilddle one 1S one year and two months 

23 I don't want to Just leave my k1ds, I'm really very 

24 attached w1th them And, you know, I'm not -- I work 

25 really hard for them Just to have a normal 11fe And I 
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been -- I can't go back to my country because I have 

2 the polit1cal problem w1th the government Th1s 1S 

3 why, you know, how can I Just do stup1d stuff Just to 

4 put me 1n some s1tuat10n that, you know, that Just I 

5 mean, already I have problems Just because I have 

6 nowhere to go I mean, I can't see my fam1ly and now 

7 to put myself where I am r1ght now, Un1ted States, put 

8 myself 1n s1tuation where I get conv1cted What I'm 

9 say1ng I been here almost f1fteen years I never, ever 

10 you know, I know the law, I 

11 my degree It's not, I'm, you 

12 not uneducated Thank you 

13 THE COURT Yes, S1r 

I 
respect 

I know, a 
I 

the law I got 

teenager or I'm 

Thank you Anybody 

14 else want to address me from the defense? I don't want 

15 to shut anybody off I'll be glad to hear from 

16 whomever 

17 MR NEWTON You've heard from a number of 

18 W1tpesses who have worked w1th h1m or fam1ly members 

19 that worked w1th h1m and they've all sa1d that he's a 

20 great guy They're here to support h1m 

21 THE COURT All r1ght I'll be glad to hear 

22 from anybody from the State who wants to address the 

23 Court 

24 MR RICHARDSON State your name for the 

25 record and your relat10nsh1p 
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MS MORGAN Dorothy M~chelle Morgan, Megan 

2 Dav~s's mother 

3 THE COURT Yes, ma'am I'll be glad to hear 

4 from you, Ms Morgan 

5 MS MORGAN Your Honor, I don't want to see 

6 h~s w~fe and ch~ldren suffer because they're ~nnocent 

7 I don't want our tax dollars to put h~m away I don't 

8 want us to have to pay for h~m to be ~n pr~son But I 

9 feel l~ke ~f you're go~ng to be ~n th~s country that 

10 you have to ab~de by our rules It would be my w~sh 

11 that he leaves our country 

12 THE COURT You understand that that's not 

13 part of the sentenc~ng gu~del~ne that I have ---

14 

15 

16 

17 

18 

19 

you 

MS MORGAN No, s~r I d~dn't know that 

THE COURT -- to extrad~te anybody Thank 

Anyth~ng else you want to tell me? 

MS MORGAN No, s~r 

THE COURT Anybody else? 

MR RICHARDSON Your Honor, I Just --

20 br~efly the concern I have ~s out of h~s own mouth 

21 And that's the lack of remorse He sa~d ~t I have no 

22 remorse And that ~n essence ~s what th~s whole th~ng 

23 has come down to 

24 THE COURT Well, he's ma~nta~ned h~s 

25 ~nnocence 
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MR RICHARDSON I understand that And lack 

2 of acceptance of respons~b~l~ty That's my pos~t~on 

3 and that's the problem I have 

4 THE COURT Yes, s~r I certa~nly 

5 understand Do you want to say anyth~ng else? 

6 DEFENDANT Yes, probably not because I'm 

7 forty now Probably somet~mes I say someth~ng I don't 

8 mean ~t, you know, and because, you know, I try to say 

9 someth~ng probably they get ~t the wrong way Th~s ~s 

10 -- when I say remorse, that mean I d~dn't do someth~ng, 

11 you know, that I feel r~ght, really, really comfortable 

12 myself I really d~d not do anyth~ng to harm nobody 

13 And I prom~se, I swear to God I d~d not -- and I have, 

14 you know, I'm Just -- I'm here to take care of my 

15 fam~ly and Just to l~ve the normal l~fe And we have 

16 been do~ng -- been marr~ed almost for four years and --

17 three, four years and that's ~t 

18 MR NEWTON The Judge understood what you 

19 meant When you sa~d, you don't feel remorse that 

20 meant you were ma~nta~n~ng your ~nnocence? 

21 DEFENDANT That's r~ght, that's r~ght 

22 THE COURT Been marr~ed for how long? 

23 DEFENDANT L~ke 2007 

24 MR HU'IT Your ronor 

25 THE COURT Yes, s~r Just a m~nute Yes, 
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1 Sl.r, Mr Hunt 

2 MR HUNT Your Honor, thl.s l.S one of the 

3 employees that worked wl.th Mr Atl.eh several, several 

4 years and she's been partl.cularly concerned and she 

5 talked to me about, you know, about, you know, how he 

512 

6 has l.nteracted Wl.th both, wl.th she and her faml.ly and I 

7 thl.nk she Just wants to say somethlng 

8 THE COURT I'd be glad to hear from you If 

9 you'd state your name for the record, please, ma'am 

10 MS SHIRLEY Mlchelle Shlrley 

II THE COURT Ms Sh1rley, yes, ma'am 

12 MS SHIRLEY I've been there for about three 

13 years and I'm a Chr1stlan and a woman wlth klds of my 

14 own And he's been, you know, a very good man to me, 

15 buslnessman, to let me off for the tl.mes for church and 

16 for everyth1ng that I have for school He 1S a very 

17 well 11ked person, you know, In the cornmun1ty And he 

18 really does extend hls hand to help out anybody that 

19 needs help And I would really llke 1t 1f you would go 

20 llghtly because he really lS a good man I mean he 

21 never -- I've never seen h1m do anythlng out of the way 

22 but be a really good person And he does have klds 

23 that really look up to hl.ffi, Your Honor 

24 MR HUNT Your Honor, Ms Shl.rley has 

25 related to me that he has -- she has a teenage daughter 
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who's fourteen years old and a son and both she's left 

2 w1th h1m 1n the store before 

3 MS SHIRLEY My daughter and my n1ece, I 

4 don't know 1f you're fam1l1ar w1th 11ke when they get 

5 1n Jun10r h1gh they have to Job shadow, you know And 

6 I, you know, adore my kids and everyth1ng and I 

7 wouldn't never put them 1n harms way, you know And I 

8 let both of them come Job shadow, you know, me and left 

9 them, you know, w1th Marco and, you know, w1th h1S 

10 brother and they showed them around the store and 

11 everyth1ng And I would have never done, you know, 

12 someth1ng 11ke that 1f I thought he was a bad person 

13 THE COURT Thank you, ma'am, for sharlng 

14 that 

15 MS SHIRLEY Thank you 

16 THE COURT Mr AtIeh, I certaInly understand 

17 your posIt1on The Jury 1S the fact f1nders, I've 

18 expla1ned to them as you're well aware I must comply 

19 w1th the1r fIndIngs of fact 

20 ThlS 1S case 2010-GS-39-180, the sentence of the 

21 court 1S that the defendant be commItted to State 

22 Department of Correct10ns for a perIod of ten years, 

23 prov1ded however upon the serVice of forty-four months 

24 The balance 1S suspended Placed on probatl0n for four 

25 years Condlt~on of probatIon to have counsellng as 
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needed, random alcohol and drug testlng as needed and 

2 substance abuse counsellng as determlned needed 

3 Case number 2010-179, sentence lS ten years, 

4 provlded upon the serV1ce of forty-four months 

5 Suspended durlng probatlon Thls 1S a concurrent 

6 sentence to that prev10usly 1mposed 

7 I wlsh you the very best, Slr And certalnly wlsh 

8 the Vlctlm the very best 

9 All r1ght Court's adJourned 

10 

11 END OF REQUESTED TRANSCRIPT OF RECORD 
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STATEMENT OF]SSUES ON APPEAL 

Did the tnal court comnllt reversible error m adrmttmg eVidence of prIor 
bad acts? 

Did the trIal court commit reversible error m refuSIng to grant the 
Defendant's motIOn for a dIrected verdIct on the charge of assault with 
Intent to commIt crImmal sexual conduct In the third degree? 

Where a prosecutrIx testIfied that the defendant dId not attempt or have 
Intent to commit esc, can the State Introduce pnor bad act eVIdence to 
transfer mtent from pnor case to plesent case? 

4 Is prejUdICe of Improperly admitted prIor bad act eVIdence so pervasIve as to 
reqUIre reversal on both charges? 

1 
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STATEMENT OF THE CASE 

Maharruned Ahamas AtIeh was indIcted by grand JUry In PIckens County for 

Assault and Battery of a High and Aggravated Nature And Just pnor to trIal, by 

dIrect presentment, Assault wIth Intent to CommIt Cnmmal Sexual Conduct, Third 

Degree Appellant was arraIgned on the later charge subsequent to the suppreSSIOn 

heanng The tnal proceeded before a JUry In the Court of General SeSSIOns for 

Pickens County on February 24,25, and 26 of 2010, the Honorable G Edward 

Welmaker, presIding 

Appellant was represented at trIal by counsel, Damel Hunt and Robert 

Newton The State was represented by Douglas RIchardson, Jr , of the Office of 

the Sohcltor for PIckens County The Appellant was found gUIlty and sentenced to 

a penod of a ten years suspended to servIce of forty-four months and five years 

probatIOn for each charge The sentences were run concurrent The Appellant IS 

currently In the custody of the South Carolina Department of CorrectIons NotIce 

of appeal was tImely filed J Falkner WIlkes has been substItuted as counsel for 

the Appellant and represents on appeal before thIS Court 

2 
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STATEMENT OF THE FACTS 

At the onset of the tna) the defense moved to suppress the testImony of 

Appellant's former employees concerning allegatIOns of past Inappropnate 

behavIOr that the State contended admIssIble pursuant to Rule 404(b) Dunng the 

suppreSSIon heanng the State called four wItnesses, each of whom testified to 

allegatIOns of other bad acts Involv1I1g the Appellant The defense moved to 

suppress eVidence of other bad acts based on the tendency of such eVIdence to 

show bad character, propensIty and that such eVidence was overly prejUdICIal A 

suppreSSIon hearIng was held, after whIch the tnal court ruled the other bad act 

testimony admIssible 

The prosecutrIx In thIS case, M D, was 17 years of age at the tIme of trIal 

She testified that when she was 15 she worked at the local Subway for 

approxImately one week Dunng that tIme the Appellant was her manager R 9, 

14 

In the suppressIon heanng M D alleged that on four occasIOns at work the 

Appellant pressed hIS body up against her RIO She claImed that the Appellant 

touched, rubbed or grabbed her butt pOSSIbly somewhere between seven to mne 

tImes R 11, 114 !\1 D testified that the Appellant also put hIS hand inSIde of her 

bra and Just inSIde the top of her pants R 11,1 18, 12-14 M D also testified that 

3 
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the Appellant made her SIt m hIS lap once whIle m hIS office R 137, 141 

There was no testImony that the Appellant used force or coerCIOn In regards 

to any of the above M D testified uneqUlvocally that the Appellant was not 

trymg to put hIS hand all the way down her pants or touch her "pnvates" 14 M D 

testIfied that the Appellant was not attemptmg to rape or make any penetratIOn of 

her R 136 

PRIOR BAD ACT TESTIMONY 

Kayla MIchelle HamIlton, 18 years of age, testIfied that she worked at the 

Subway when she was 16 years old R 18 Appellant was Harmlton' s boss R 18 

HamIlton testified that she and M D were frIends from high school, and that M 

D would come by and help HamIlton at work pnor to M D actually bemg hIred 

R 22, 156 Dunng the pretnal hearmg HamIlton claImed to have told M D about 

the Appellant and that she dIdn't want to work there, but M D dId anyway R 22-

23 Before the JUry HamIlton changed her story and saId that she dId not tell M D 

about her allegatIons agamst the Appellant R 158 

HamIlton testIfied that Appellant was touchy and would try to rub agamst 

her from behmd whIle she was at the smk R 19, 149-150 That he would try to 

massage her shoulders R 20 Hamllton claImed that Appellant would massage her 

shoulders and try to stIck hIS hands down her ShIrt but that he would never get hIS 

4 
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hand all the way down her shirt R 20, 151 Hamilton testified that the Appellant 

never put his hand m her pants R 25 Hamilton also testIfied that she would 

simply walk away from hIm when he did thiS and that she continued to work there 

until she was fired by another manager for arguing over how she should be dOing 

her job R 151,177 

Kara Nicole Sheriff, 27 years of age, testIfied that she worked at the 

Subway when she was about 19 years old R 29 Shenff claImed that on a single 

occasIOn the Appellant walked up on her really forcefully and kind of trIed to push 

her against the wall whIle touchIng her around her breasts R 30 Shenff dId not 

make a police report until years later when the Appellant's charges became publIc 

R 187 On dIrect examinatIOn the State elICIted testimony that Shenffhad 

contacted the pohce after so many years because she wanted to "let them know 

that thIS lIttle gIrl wasn't the very first one that he had ever touched" R 187 

Kaylalyn Goad, 22 years of age and a friend of Hamilton, testified that she 

had worked the Subway two or three years pnor with the Appellant R 35,40 

Prior to Goad's testimony Defense counsel renewed hIS pre-trIal ObjectIOns R 

197-198 Over the defendant's ObjectIOn Goad was allowed to testIfy that on one 

occasIOn the Appellant brushed hIS hand agaInst her butt whIle she was ringIng up 

a customer at the cash regIster 36 

5 
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Goad also testIfied that she wItnessed the Appellant press agamst another 

employee but that the response of the employee was "playful" R 37 In 

characterIzmg her lmpresslOn of the events, Goad testIfied only that she thought It 

was mapproprIate when Appellant pressed up agamst her R 194 Goad testIfied 

that she had worked for several months before thIS happened and dId not leave 

untIl a month and a halflater R 195 

The State also elICIted testImony that the Appellant had asked her to marry 

hIm for money, only further placmg the Appellant's character at Issue 

He asked me to marry hIm one tIme, but I dId thmk he was kIddmg 
around Then when he told me he was serIOUS and he asked me to 
marry hIm for money, and to me It dIdn't make any sense because he 
was already marrIed And m thls country -- I mean, I'm not sure from 
where he's from how that works, but I know that you cannot have 
more than one wlfe 192 

Rebekah Stark, 29 years of age, testified that she had worked at the 

Subway WIth the Appellant III 2000 R 47 Stark admltted that she had recently 

filed charges agamst the Appellant, "Just to help" R 54 Stark testified that the 

Appellant had made sexual advances towards her R 48 That he would brush hIS 

hand across her rear and that he put hIS hand down her shlrt whtle massagmg her 

shoulders R 50 

Stark further testified that the Appellant would block her m the cooler and 

6 
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would not let her out until he touched her chest, thighs or rear R 50 Also that the 

Appellant tned to slip hIS hand down the front of her pants R 51 And that he had 

actua])y touched her breast and had hIS hand down her pants up to hiS knuckles R 

212-214 And that he placed hIS hand between her thIghs R 212-214 

At the close of the State's case the Defense made a motIOn for directed 

verdIct on the assault With mtent to comrrut cnmmal sexual conduct based on the 

testtmony ofM D that the Appellant was not trymg to comrmt an act that would 

constitute a sexual battery R 225-226 Despite the testimony ofM D as to the 

lack of mtent, the Court demed the mohon for a directed verdict statmg that mtent 

was a questIOn for the JUry R 229 

DEFENSE CASE 

Ashley Benton testified that she worked at the Subway for three years R 

243 Durmg that time HamIlton always worked With her as the manager of the 

store R 243 That HamIlton was not a good worker, and had been fired for 

threatemng a manager R 242-243,249 Benton testIfied that the Appellant was 

rarely m the store and that he was never m the store With Hamilton alone R 244 

Benton didn't thmk It pOSSIble that someone could be molested m the store 

WIthout It bemg nottced R 245 Of all the tIme that she worked there she never 

saw the Appellant do anythmg mappropnate towards anyone, mcludmg her R 

7 
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246 Benton testIfied that the Appellant was a good boss and very respectful of hIS 

employees R 249 

Amanda Sterling testIfied that she worked at Subway for three years and 

worked for the Appellant although she was no longer employed there R 26] -262 

Sterlmg knew M D R 263 She also testIfied that the Appellant would rarely be 

at the store R 263 Appellant never made any mappropnate comments to her R 

264 

Michelle ShIrley presently worked for the Appellant at the Subway and had 

worked for hIm for three years R 269 ShIrley knew M D from both havmg 

worked at the Subway R 269 ShIrley testIfied that M D was not the best of 

workers and wanted to play around at work R 270 She saId that M D never 

acted lIke anythmg was bothermg her or made any complamts about the Appellant 

R 270-271 ShIrley testIfied that the day M D made the allegatIOns ShIrley had 

watched M D the whole tIme while she texted on the phone Instead ofworkmg 

R 272 Shuley complamed to Appellant who confronted M D about her textmg 

at work R 272 ShIrley was able to see M D the whole tIme and never saw any 

mapproprIate touchmg R 272 M D never gave any IndIcatIOn of any problem 

and, to the contrary, talked and "cut up Just lIke everybody" R 273 As far as 

I ShIfley knew, Appellant and M D were never even m the store alone together R 

8 
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287 ShIrley testdied that the Appellant was a "very, very, very good man" and 

that he was respectful R 274 

ShIrley testIfied also that the mother ofM D came by the Subway and asked 

to speak WIth the Appellant R 306 The mother told the Appellant's brother that 

she wanted to settle the matter WIthout havmg attorneys R 306 

Dorothy Michelle Morgan, mother ofM D, testified that she went to the 

store to speak WIth the Appellant shortly after M D was fired R 288 She demed 

haVIng told the Appellant that day that the whole thIng could go away for money, 

but admItted that she had filed a laWSUIt agaInst the AppelJant seeklng $250,000 

R 289 

Lacy BIshop testIfied that she presently worked for the Appellant and had 

been employed by hIm for three years R 295 BIshop worked WIth HamIlton for 

about three months R 296 BIshop wItnessed HamIlton makIng threatenIng 

comments regardIng her finng R 296 When Appellant would correct HamIlton 

about her poor performance, HamIlton would say "I'll get hIm" R 297 BIshop 

testIfied that the Appellant had never made any Inappropnate advances towards 

her and she had never seen hun make any towards HamIlton R 297-298 BIShop 

also testified that there were always multIple employees at the store when the 

Appellant was there and that he was not there often R 299 HamIlton never 

9 
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mentIOned any of the allegatIOns to BIshop R 300 

Julie Renee Scully testIfied that she had worked at the Subway and that the 

Appellant had been her boss for about three years R 311 She testIfied that the 

Appellant had never made any InapproprIate statements or acts towards her R 

312 Nor dId Scully, In three years of workmg for hIm, ever see hIm act 

Inappropriately towards any other employee R 312 Scully testIfied that there 

were always at least two employees In the store at all tImes R 313 

Rlad Makhtoub, Appellant's brother, testIfied that he worked as a manager 

at the frumly run Subway R 316 WhIle Makhtoub was manager Kayla Hamilton 

worked under hIm R 316 When confronted WIth her faIlure to do her Job, 

HamIlton was rude and argumentative and threatened to make a sexual harassment 

charge agaInst Makhtoub R 317 As a result, HamIlton was fired lInmedlately but 

she trIed to aVOId leavmg the store In an attempt to talk to the Appellant to get her 

Job back R 318 Later, the mother ofM 0 told Makhtoub that she wanted to 

settle the matter and drop the case WIthout lawyers R 319 Makhtoub told her that 

he couldn't do anythIng about that and that she should talk to theIr lawyer about 

that R 319 

Jessica Omar testified that, Since about a month pnor to the tnal, she had 

worked full-tIme for the AppeJlant at the Subway SInce 2007 R 327 She had qUIt 

10 
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because she had gotten mto an argument wIth Makhtoub over schedulIng R 328 

Durmg the tIme she worked for Appellant, she never saw any type of map prop nate 

conduct by Appellant R 328 Omar worked wIth M 0 and said that M D Just 

didn't care about the Job R 329 She saId M D had gotten mto a dIscuSSIOn with 

a customer about [M D] havmg condoms m her purse, to whIch the customer 

commented on bemg "trashy" R 330 The response ofM 0 was that "she always 

had to be safe R 330M D dIscussed her boyfrIend, and not bemg a vIrgIn WIth 

Omar R 331 Omar testified that M D never appeared scared of Appellant, and 

that she never observed any mappropnate behavIOr by the Appellant towards M 

D R 330 Omar testified that It was such a small place that It would not be 

possible for the Appellant to be harassmg M D WithOUt Omar notlcmg It R 332 

Omar testified that Appellant was a good boss and treated everyone the same R 

333 Immediately upon hearmg ofthe charges In the case Omar wrote a letter to 

the Appellant's attorney statmg that she didn't beheve the allegatIOns and that 

either she or another employee was present dunng the time penod covered In the 

allegatIOns and that there was no Inappropnate actIOns by the Appellant towards 

M D R 340 

Jessica Bryant testified that she worked With Appellant at Subway and that 

she had never observed any Inappropnate conduct by the Appellant R 344 

11 
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Bryant Identified the photos of the Subway and testified that the alleged acts 

would have been observable from vanous parts of the store or the drIve through 

R 350-351 

Mohammed Zahran, Appel1ant's nephew, testified that he works for the 

Appellant as a manager of the Subway R 359 Zahran started workIng at the 

Subway In 2001 and never had any employee make any complaints to him of the 

I AppeJlant acting Inappropnately R 359 

I Appellant, Mahammed Ahamas Atteh, testified R 362 Appellant had 

I 
U 

I 

been In the U S Since 1995 and was part owner ofthe famIly owned Subway R 

363 Up to 2004 the Appellant worked at the Subway almost every day R 363 

After that hme the Appellant worked With lus brother In constructIOn but would 

come In to the Subway Just to oversee the books, taxes, ordenng, hIrIng, and to 

make sure thmgs were running smoothly R 364 In 2008, around the time of the 

allegatIOns, he had been workmg agam almost every day until the time M D 

made the allegatIOns R 365 Appellant testified that M D took off time Without 

first makmg a request, and that he stili allowed her to return to work R 366 

When she dId return she worked a few days untIl a Saturday she was fired R 367 

M D was asked to prepare a lmer for the bread R 367 Instead of domg what 

was asked of her M D was usmg her cell phone R 367 Shortly afteIWards M D 

12 



o 
B 
I 
U 

o 
o 

u 

547 

received a call from her mother on the Subway phone R 368 After the call from 

her mother, M D told the Appellant that her grandmother was sick and left the 

store R 368 Appellant explamed how the allegatIOns made by M D could not 

have gone unseen If true by use of the store's diagrams R 403-404 Appellant 

admitted that he was alone with M D at the store on one occaSlOn R 437 

EVIDENCE 

Photos were mtroduced of the Subway as eVidence R 347 Scale dIagrams 

of the store were admItted by the defense R 398,406 

At the close of the defense case the defense renewed Its mohon for directed 

verdIct on the Attempt to Corrurut CSC charge R 441 

13 



I 
I 
I 
n 
I 
I 
I 
I 
I 

548 

ARGUMENT 

1 THE COURT ERRED IN ALLOWING EVIDENCE OF OTHER BAJ) 
ACTS 

A THE ISSUE WAS ADEQUATELY PRESERVED FOR 
APPELLATE REVIEW 

The defense properly raIsed the Issue by way of a motIon to suppress whId:t 

was heard by the tnalJudge outSIde of the presence of the JUry The Judge ruled 

agaInst the defense and the tnal proceeded WIthout the IntroductIOn of any otheJ 

eVIdence or WItnesses the State proceeded to call the same bad act WItnesses and 

elICIted before the Jury the same testimony elICited m the suppressIOn hearmg 

Before the thIrd WItness testified the defense expressly renewed ItS ObjectIOn to tlle 

testunony DespIte not ralsmg an ObjectIOn dunng the teshmony of the first two 

WItnesses, the Issue IS adequately preserved for appellate reVIew 

Generally, a motIon zn lzmzne IS not a final determInatIOn, a 

contemporaneous ObjectIOn must be made when the eVidence IS mtroduced State 

V Forrester, 343 Seat 642,541 S E 2d at 840 There IS an exceptIOn to thIS 

general rule when a rulIng on the motIon m hmme IS made "unmedlately pnor to 

the IntroductIOn of the eVIdence In questIOn" Jd ThIS exceptIOn IS based on the 

fact that when the tnal court's rulIng IS not prelImmary, but Instead IS clearly a 

final ruling, there IS no need to renew the objectIon Jd, State V Mueller, 319 S C 

14 
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266,268-69,460 S E 2d 409,410 (Ct App 1995), State v WIles, 383 S C 151 

(2009) 

In thIs case the ruilng of the tnalJudge at the suppressIon hearmg 

constItutes a final rulmg The court gave no mdicatIOn that ItS ruling was In any 

way tentatIve or prelImmary SInce there was no other eVIdence or testImony 

offered before the same testImony was presented to the JUry, the rulIng should be 

consIdered final such that no further ObjectIOn was reqUired The Issue therefore 

was properly raIsed to the tnal court and ruled upon to preserve the Issue for 

appellate reVIew 

B EVIDENCE OF OTHER BAD ACTS WAS IMPROPER UNDER 
RULE 404(b), SCRE 

EVidence of other bad acts tended to show bad character and propenSIty to 

commIt a cnme and was Improper under Rule 404(b) The State offered testImony 

of four WItnesses that the Appellant commItted varIOUS mappropnate acts of 

touchIng agaInst each of them Some of the other bad acts mvolved allegatIOns 

many years dIstant from those charged In the present case Some of the acts were 

clearly dIstInct In nature from those alleged by the prosecutnx m the present case 

Due to the dIstance m tIme between many of the other bad acts and those charged, 

as well as theIr diSSImtiantIes, the other bad acts were madmissible under Rule 

15 
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404(b) 

Perhaps no tenet of eVidence law m the context of "pnor bad acts" IS more 

firmly established than the principle that propensity or character eVidence IS 

madmlsslble to prove the specific Crime charged 

That contention IS grounded upon the famIliar and salutary general 
rule, universally recogmzed and firmly estabhshed mall 
Engllsh-speakmg countries, that eVidence of other dlstmct cnmes 
committed by the accused may not be adduced merely to raise an 
mference or to corroborate the prosecution's theory of the 
defendant's gUllt of the particular cnme charged [p]roofthat a 
defendant has been gUilty of another Crime equally hemous prompts 
to a ready acceptance of and belief m the prosecutIon's theory that he 
IS gUilty of the crime charged Its effect IS to predispose the mmd of 
the Juror to believe the prIsoner gUllty, and thus effectually to strip 
him of the presumptIOn of Innocence It raises a variety of 
Issues, and thus diverts the attention of the JUry from the one 
Immediately before It 'Lyle, 125 Seat 415-16, 118 SEat 807 
(mternal CItatIOns omItted) 

State v Tuffour, 364 S C 497 (Ct App 2005) 

ThIS rule of eVidence IS unIversally recognized m Amencan JUrisprudence 

and IS necessary to ensure that the presumptIOn of Innocence IS not relegated to an 

empty phrase "It IS a wel1-estabhshed common-law rule that m a cnmmal 

prosecutIon, proof WhICh shows or tends to show that the accused IS gUilty of the 

comrntsslOn of other offenses at other times, even though they are of the same 

nature as the one charged m the mdictment, IS madmissible for the purpose of 
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shOWIng the conumSSlOn of the partIcular CrIme charged" State v Tuffour,364 

S C 497 (Ct App 2005), quotmg Lyle, supra 

There are exceptIOns to the general nIle ofmadmlsslbIllty [U]nder Lyle, 

eVIdence of these other bad acts may be admItted to prove the defendant's gUIlt If 

that eVIdence establIshes (1) motive, (2) mtent, (3) absence of mistake or 

accIdent, (4) Identity, or (5) a common scheme or plan mvolvmg other CrImes so 

closely related to the one charged that proof of one tends to prove the other State 

v Barroso, 328 S C 268,271,493 S E 2d 854,855 (1997) 

The Initial analYSIS for admIsslbIhty IS one of relevance The allegatIOns of 

prIor bad acts must be shown to be relevant to the present charges SImtlanty has 

been the touchstone of admIssIbIlIty under Lyle and Its prodIgy But sImIlanty and 

Its relevance IS tIme sensItIve 

The Importance of sImiiantles dIminishes With the passage of tllTIe 
It IS true that there eXisted SlimlarltIes between the rape and attempted 
rape, and the fingerpnnts on the WIndow With the peepIng-tom 
InCIdent However, these sImIlantIes are dImInIshed when the tIme 
frame of the offenses IS conSIdered Further, the danger of prejudice IS 
enhanced when, as here, there has been no tnal and convIctIOn for the 
latter acts The subsequent acts remam accusatIons The mamfest 
prejUdICe of thIS eVidence IS obvIOUS 

State v WIlson, 274 S C 635 (1980) 

In State v Rogers, 293 S C 505,362 S E 2d 7 (1987), the Supreme Court 
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held that the testimony of the victim's sister, regardmg other abusive conduct by 

the defendant, did not tend to show a common scheme because the acts were 

dIssimIlar from the offense charged and occurred ten years apart 

The time frame In which the pnor bad acts and the alleged offense occurs IS 

a relevant fact to consider when applyIng the clear and convmcmg standard Some 

of the other bad acts were years distant from the acts for which the Appellant was 

charged Stark testIfied to pnor bad acts occurrIng In 2000 Shenff testified to 

pnor bad acts occurrmg around 2003 

In the present case many of the alleged bad acts occurred years before the 

acts for whIch the Appellant was tried The allegatIOns as to Stark, from which the 

State contends establIshed mtent to commit a battery In the present case, are 

almost ten years old SimIlarly, Shenfftesttfied to events alleged to have occurred 

In 2003 Such dIstant events fall to estabhsh a common scheme or plan See State 

v Rogers, supra 

In addition to bemg many years distant from the acts charged, many of the 

allegatIons were dISSimIlar m Important aspects to the acts charged Those 

dIssImIlantles are also cntIcal m determInIng admlsslblItty, espeCIally on events 

that occurred many years pnor to the events for whIch the Appellant was charged 

Most unportant IS the testImony of Stark which bears cntlcal dIfferences With the 

18 



553 

allegatIOns and testimony of the prosecutrIx In thIs case The prosecutnx testified 

uneqUIvocally that the Appellant did not attempt to commit a sexual battery Yet 

the State was allowed to mtroduced the testImony of Stark to show that the 

Appellant, ten years earlIer, had the mtent to touch Stark's pnvates and thus 

commit a sexual battery on Stark This was clearly Improper as Stark's allegatIOns 

directly contradIcted the facts related by the prosecutrix In the present case 

Stark testIfied that ten years earlIer the Appellant had blocked her eXit from 

the cooler, a confined space, and would not allow her out untIl he had touched her 

chest, thighs or rear 50 Stark also testIfied that the Appellant had put hiS hand 

down the front of her pants and that he tned to touch her "vagInal area" 56 

Stark's testImony therefore may have estabhshed apnmaJacza case of an attempt 

to COlmmt a sexual battery on Stark almost ten years earlIer Stark's allegatIOns 

were therefore completely InconSIstent With those of the prosecutrIx Stark's 

testImony was also dlssllmlar to all four of the other State WItnesses, none of 

whom testified as to any attempt by the Appellant to commit a sexual battery 

Absent Stark's testunony, thiS case Involved clear and uneqUIvocal eVidence of a 

lack of any Intent to commit a sexual battery I 

I1111S IS a far dIfferent statement than saymg the case mvolves a lack of any 
eVidence as to mtent On the contrary, thIs case mvolves eVIdence showmg a lack 
of Intent The State uses pnor bad act eVidence, not to fill a VOId, but to have the 
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Completely contrary to Stark's allegatIOns, the prosecutnx m this case 

testified that the Appellant never attempted to touch her pnvate area Her 

testimony was not the least bIt eqUIvocal She answered several questIOn'), all 

clearly Indlcatmg that there was no mtent on the part of the Appellant to commit a 

sexual battery There was therefore no VOId of eVidence that only Stark's 

testimony could fill There was no IIngenng questIon, no ambigUIty or uncertamty 

that Stark's testimony could answer, clanfy or make certam By the prosecutrIx'S 

own testimony, there was SImply no Intent to COmmIt a sexual battery In thiS case 

Stark's testimony as to her allegations from ten years pnor only created for the 

JUry something that Simply dId not otherwise eXIst In thiS case 

There must be a connectIOn between the cnme charged and the prIor bad act 

or the accused should be given the benefit of the doubt State v RIvers, 273 S C 

75,254 S E 2d 299 (1979) In thiS case, there was insuffiCient connectIOn or 

probatIve value m the allegatIOns of pnor bad acts Based on dlsslmIlantIes and 

the passage of tIme, they fall to meet the cntena for admiSSIOn ThiS IS especially 

true with the allegatIOns of Stark which were dlsturbmgly diSSimIlar and distant m 

tIme from the allegations charged In the present case It was therefore error for the 

JUry transfer Intent from Stark's case to overcome proof of the lack of mtent as to 
M D In thIs case 

20 



tnal court to allow the admIssIOn of pnor bad act eVIdence 

C EVIDENCE OF OTHER BAD ACTS WAS OVERLY 
PREJUDICIAL UNDER RUl,E 403, SCRE 

555 

The prejudical effect of other bad act eVIdence m thIS case far outweIghed 

any probatIve value It may have had EVIdence of other bad acts tended to show 

bad character and a propenSIty to commIt a cnme whIle addmg lIttle m probatIve 

value to the case 

The prejUdICIal effect IS best Illustrated by the use of Stark's testimony The 

prosecutnx m thIS case testIfied that the Appellant made no attempt to commIt a 

sexual battery Her testImony was clear and uneqUIvocal Yet the State overcame 

clear eVIdence that the Appellant had no mtent to cOITumt a sexual battery by 

offenng mflammatory testimony of a pnor bad act almost tens years ago One for 

whIch the Appellant had not been conVIcted The prejUdICe IS ObVIOUS 

In thIS case the prIor bad acts were alleged to have occurred as much as 

seven to ten years ago Our courts have held that the adlTIlSSIbIhty of pnor bad acts 

dimmishes WIth tIme SImIlarItIes are dmuillshed when the tIme frame of the 

offenses IS conSIdered State v WIlson, 274 S C 635 (1980) As tIme passes, the 

probative value of other bad act eVIdence decreases The danger of preJudIce, 

however, IS unaffected by the passage of time And, as m the present case, IS 
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enhanced when there has been no trIal and convIctIOn for any of the other bad acts 

In thIS case, where the other bad acts remaIn merely accusatIOns, the mamfest 

prejudIce of such eVidence IS obvIOus See State V Wilson, 274 S C 635 (1980) 

The prejudIce presented In thIS case by other bad act testimony was further 

enhanced by the State In several ways whIch should be consIdered In the reVIew of 

the Issues presented ImtIally, the State began ItS case by callIng on the JUry "to 

look 1Oto the soul of the wItnesses" 1 08 In clOSIng ItS case, the State played 

directly on the prejUdICial effect of the prIor bad act eVidence" [Appellant] took 

advantage of those gIrlS We trust to send our teenagers and our klds out to these 

places and no gIrl or nobody, espeCIally one that's SIxteen years old, deserves the 

treatment that she got" 4 77 Dunng the trIal the State elICited testImony from 

SherIff as to why she came forward WIth her allegatIOns after almost ten years" 

I'm gOIng to let them know that thiS lIttle girl wasn't the very first one thta he had 

ever touched" 187, I 21-22 The State further placed the Appellant's character at 

Issue WIth other bad act testImony that the Appellant had offered money to one of 

the WItnesses to marry him even though he was already married In dOIng so the 

State put before the JUry the Appellant's mantal status, ethmc background, 

relIgIOn, and portrayed the Appellant as haVIng bad moral character 192, I 8-17 

In tills case the prosecutnx testIfied that the Appellant dId not Intend to 
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commit an act that would constitute crIminal sexual conduct Except for Stark, not 

one of the other pnor bad act wItnesses testified to any facts indicatmg clear and 

convincingly that Appellant made any attempt to commIt a sexual battery by force 

or coercIOn None of the seven defense Witnesses, all former employees, testified 

to any acts mdlcatmg any intent to comrmt a sexual battery by Appellant In all, of 

twelve former employees, only Stark testIfied that Appellant attempted an act that 

mIght constitute a sexual battery One Single allegatIOn from ten years earlIer 

DespIte there bemg clear eVIdence that no mtent eXIsted m thIS case, the jury 

found Intent It was not Intent to commIt a sexual battery on the prosecutrIx, what 

they found was Intent to commIt a sexual battery agalnst Stark ten years ago The 

State was able to obtaIn a conVIctIOn agaInst the Appellant based on prIor bad acts 

rather than the acts for whIch he was IndIcted 

PrejUdICe eXIsts when there IS "a reasonable probabIlIty that the jury's 

verdIct was Influenced by the challenged eVIdence or the lack thereof II State V 

MartuccI, 380 S C 232,248,669 S E 2d 598, 606 eet App 2008) Where a review 

of the whole record establIshes that an error IS harmless beyond a reasonable 

doubt, the conVIctIOn should not be reversed State V Thompson, 352 S C 552, 

562, 575 S E 2d 77, 83 (et App 2003) "Error IS harmless beyond a reasonable 

doubt where It dId not contnbute to the verdIct obtamed " State V Pagan, 369 S C 
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20], 212, 631 S E 2d 262, 267 (2006) "[I]n order to conclude that the error dId 

not contnbute to the verdIct, the Court must fmd that error ummportant In relatIon 

to everythIng else the JUry consIdered on the Issue In questIOn, as revealed In the 

record '" Lowry v State, 376 S C 499,508,657 S E 2d 760, 765 (2008) (quotmg 

Yates v Evatt, 500 U S 391,403, 111 S Ct 1884, 114 L Ed 2d 432 (1991)) State 

v Elders, 386 S C 474 (Ct App 2010) In thIS case the error can not be saId 

ummportant m relatIon to the Issues conSIdered 

The State relIed solely on the prejUdICIal effect of other bad acts to mflame 

the JUry mto findIng mtent where none eXIsted To overcome the uneqUivocal 

testimony by the prosecutrix that no mtent to commIt a sexual battery eXIsted In 

the present case, the State offered the testimony of an alleged attempt at a sexual 

battery ten years earher ThIS IS precIsely the type of harm Rules 403 and 404 are 

Intended to prevent The trIal court erred m ItS admISSIOn of allegatIOns of other 

bad acts In considenng everythIng else that the JUry conSIdered on the Issue, the 

error can not be held unllTIportant The admISSIOn of other bad acts eVidence 

unfaIrly prejudiced the Appellant The conVIctions of the Appellant should 

therefore be reversed 
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II THE COURT ERRED IN DENYING A DIRECTED VERDICT 
WHERE THE VICTIM TESTIFIED THAT THE APPELLANT WAS 
NOT ATTEMPTING TO COMMIT A SEXUAL BATTERY 

Based on the testimony of the prosecutrix that the Appellant had no mtent to 

conumt a sexual battery, the defense counsel tImely moved for a dIrected verdict 

on the charge of crIm10al sexual conduct DespIte the testimony of the prosecutrIx 

bemg uneqUIvocal on the Appellant's lack of mtent to cOIrumt a sexual battery, the 

tnal court refused to direct a verdict of acqUIttal 2 

When a motion for a directed verdict of acqUIttal IS made 10 a cnm10al case, 

the tnal court IS concerned WIth the eXIstence or non-exIstence of eVidence, not ItS 

weight State v Morgan, 282 S C 409,319 S E 2d 335 (1984) The accused IS 

entitled to a directed verdIct when the eVIdence merely raIses a SuspIcIOn of guIlt 

State v Schrock, 283 S C 129,322 S E 2d 450 (1984), State v Brownlee, 318 

S C 34,455 S E 2d 704 (Ct App 1995) The accused also IS entItled to a dIrected 

verdIct when the State falls to present eVIdence on a matenal element of the 

offense charged State v McHoney, 344 S C 85, 544 S E 2d 30 (2001), State v 

Brown, 103 S C 437,88 S E 21 (1916), State v Gore, 318 S C 157,456 S E 2d 

419 (Ct App 1995) State v Brown, 360 S C 581 (2004) 

2 Appellant 1Ocorporates the pnor relevant portIOns of his argument mto hIs 
argument under thIS headmg 
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The court's dental of a directed verdIct 10 thIS case IS completely 

unsupported by the clear and uneqUIvocal testImony of the prosecutnx, as well ID 

the record as a whole To protect the record on the motIOn for a directed verdlct 

the defense made a specIfic request to have the court place on record Its factual 

find lOgS that would estabhsh the reqUIsite mtent to cOIrumt a sexual battery 228,1 

21-24 In response the tnal court made only a general reference to the testImony of 

the prosecutrix, but but failed to pomt out any speCific facts or make any specIfic 

factual findIngs to support ItS ruhng The court Instead stated merely that mtent 

was a matter for the JUry 229, I 25-230, I 22 The record In this case falls to 

support the tnal court's ruhng that the testImony of the prosecutrix was sufficient 

to send the case to the JUry 

Assault IS "an unlawful attempt or offer to commit a violent Injury upon 

another person, coupled with the present abilIty to complete the attempt or offer by 

a battery " State v Mlms, 286 S C 553,554,335 S E 2d 237, 237 (1985) Assault 

differs from battery In that assault does not Involve a touchmg of the victIm Id I 

see also State v Murphy, 322 S C 321,325,471 S E 2d 739, 741 (Ct App 1996) 

Although most attempted sexual battenes wIll Involve a touchmg,[ful] a person 

may be convIcted of ACSC by proof of an assault With or WithOUt a battery 

State v EllIott, 346 S C 603 (2001) 

26 



561 

ThIrd degree CrImInal Sexual Conduct occurs where the actor engages In 

sexual battery wIth the vIctim and one or more of the folloWIng cIrcumstances are 

proven a) the actor uses force or coercIOn to accomplIsh the sexual battery In the 

absence of aggravatIng circumstances or b) the actor knows or has reason to know 

that the victIm IS mentally defective, mentally Incapacitated, or physIcally helpless 

and aggravated force or aggravated coercIOn was not used to accomplIsh sexual 

battery § 16-3-654 CnmInal sexual conduct In the third degree, See also State v 

LIndsey, 355 S C 15 (2003) 

"Sexual battery" does not mean any battery of a sexual nature Rather, It IS 

statutorIly defined to mclude only certaIn speCific acts, which can be loosely 

descnbed as mvolvIng penetration of some sort S C Code Ann § 16-3-651 (h) 

(1985) Sexual battery IS defined as "sexual Intercourse, cunmlmgus, fellatIO, anal 

mtercourse, or any mtruslOn, however slIght, of any part of a person's body or of 

any object mto the gem tal or anal opemngs of another person's body, except when 

such IntrusIOn IS accomplIshed for medically recogmzed treatment or diagnostic 

purposes II S C Code Ann § 16-3-651(h) (2003) State v GeIger, 370 S C 600 

(Ct App 2006) 

Therefore, the record must show that the Appellant committed an assault 

With the mtent to use force or coercIOn to accomplIsh a sexual battery (some sort 
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of penetratlOn) agamst the prosecutnx m thIS case It simply does not 

In the present case the prosecutnx testIfied that the Appellant was not 

attemptmg to commIt any act that would constItute a sexual battery Absent proof 

that the Appellant mtended, by force or coerCIOn, to commIt any act mvolvmg 

penetratIOn of some sort, there can be no sexual battery Regardless of any 

testImony as to any other acts, mappropnate or not, there must be some eVIdence 

ofan mtent to conumt an act of 1) penetratlOn, 2) by force or coerCIOn, 3) on the 

prosecutrix In thzs case The testimony of the prosecutrix makes clear that the 

Appellant had no such mtent towards her The record SImply falls to show 

eVIdence suffiCIent to establIsh the offense charged 

It IS a fundamental concept of crlmmal law that the State must prove beyond 

a reasonable doubt all the elements of the offense charged agamst the defendant 

When the State falls to present suffiCIent proof of all the elements, a conVIctIOn 

must be reversed and a Judgment for the defendant must be rendered under the 

pnnclples of Burks V Umted States, 437 US 1,98 S Ct 2141,57 L Ed 2d 1 

(1978) State V Brown, 360 S C 581 (2004) In tills case there was msufficlent 

eVidence to support a findmg of mtent to commIt cnmmal sexual conduct As a 

result, the tnal court's refusal to grant a dIrected verdIct was erroneous The 

conVIctIOn of the Appellant should therefore be reversed 
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CONCLUSION 

Based on the foregomg, the convIctions of the Appellant should be 
reversed 

July 10,2011 
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STATEMENT OF ["~UES ON APPEAL 

fhl. defendant ..ls\..s \\ hether tht. court commItted rever<;lble error b} admlttmg 

eVldcnLC' 01 prior bad acts (Appellant <; ')(atemwt of I<;sue<; on Appeal I) 

2 fhL delendant asks whethLf lht:: cOllrt corrcLtly dellled his moholl lor dlrectLd 

H:rdlct on ,ISS[llilt \\ Ith tntt.nt to commIt thIrd degree esc (Appellant s Statement uflsslIe!:. 

on ApPLal 2) 

3 rht- detendant says the victIm tLstdied that he dId not attempt or have mtent to 

commIt esc and asks \\hether that can be proven bv prtor bad ads (Appellant s Statement 

of Issues on Appeal 3) 

4 1 he defendant asks whethel preJudIce from Improperly admitted eVidence ofpnor 

bad act<; reqlnre<, reversal of both charges (Appellant's Statement of Issues on Appeal 4) 



570 

~TATFMENT OF THE CASE 

1 h(' Pickens Count\, Grand furv l.harged the defendant with assdlilt and balk!") of n 

high and aggravat(.d ndtur(. (2010-G'; 39-0179) and dc;Sdult with Intl.nt to commit cllnunal 

SI.. \.unl conduct third degree (20 I O-GS-,9-0180) fhL deft-ndant and his wunseJ carne to tnal 

February 24-26 20 I 0 before the Honorable G Edward Welmak.er Judge, and a JU!") The 

Ill'" tOllnd the defendant gUIlty 1 he court c;entenced him to conCUITt-nt terms ot ten years 

Illlpn!:>01lll1ent !:.u!:.pt.ndt.d upon th(. ser\ Ice of forty four months and four years probation 

(20 10 GS-39 0180) and ten "ears lI11pllsonment suspended upon the sen Ice of fort)-four 
I 

months and probdtlOn (20 I O-GS 39-0 179) The defendant served opposlllg counsel a 

tlJllcl\' notice of appeal 
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ARGUMENT 

The court e,ern~ed !tound dl!teretlon ddmlUme eVidence of prior bad acts 

(Appellant's Stdtlment of h'iues on Apped' l) 

The state proffered the testmlOnv of (he \ J<. tm1 and four \ ICtllll!> 0 t othtr bad acts to 

show tlK defendant s common scheme or plan mtent and motlvt. (ROA pp 8-)6) fhe 

leSlllnOn) was basll.allv tht. samt. - mappropnate touchmg al.llons' toward young v.omen 

employed at the sandwIch shop that ~howed a common scheme or plan the defendant 

utlhzed hiS positIOn ofauthonty to conumt Similar, contmuous acts (ROA pp 58 and 60, 

p 61 Ime 10- P 62, lme 17) The othtr bad acts showed the v.ant of accldentaltouchmg 

(ROo\ p 66, Imt.s 6-1-l) 

1 he court 1lI1ed m camera The eVIdence of the other acts \ .. as established by clear 

and convmcmg eVidence substantlallv outwelghmg us prejudicial effect and was relevant 

under Rule 404 (b), SeRE and there was a close degree of similanty among the vIctlln and 

the vlctll11S of the defendant's other bad acts The probdtlve value substantially outweIghed 

the prejudIce (ROA p 62, Itnt. 18 - P 63, Ime 4, 68 hnes 1-8) 

At tnal [February 24-26 20 I 0] the vlctlm was m twel fth grade She was fnends with 

an emplovee of the sand\vlch shop \\ho talked to the defendant about hmng her She 

Interviewed WIth the defendant and he hued her 111 June ot 2008 (ROA pp 110-113) She 

was hllt.d dt fifteen and turned SIXkt.n durmg her week and a half or pO""lbly "I\, days 

employmUlt (ROA pp 113 120 J 25) At first thl. defendanl Just put Ius arm arollnd her 

but later ht. would come up to me and he would grab my bUll It got worse while showll1g 

her Item!> m the l.Ookr he would put hiS drm'l mound her and 'prt.ss hiS bod) up agdm!>t [htrl 
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from bt.hmd ' J Ie also some t\\O to three times approached her from behmd when she 

was washlllg dishes facmg the slllk and pulled her close to hlln One tllne this mcluded 

puttmg hiS hands down the front ot her pants at the walstlme or barely belo\\ the \\alstlme 

While e\platnlllg ho\\ to clean the bathroom thl. dcfendant went IIlslde her store T ~hm and 

her bra and 'put hiS hand on [hl.rl breast and "-ept It there about tl./l scconds The defendtU1t 

1.OI11mltted these nets out of the Sight of other employees When she \\ as alone \\ Ith the 

defendant cJosmg the storl the defendant tal"-ed on the phont summoned her apparently to 

tal"- about work and then rubbed her and put hiS hand up her shut In hiS oftlce the 

defendant made her s11 /11 hiS lap (whIle showlIlg her the locatIOn of a supply) The \ Ictll1l 

thought or the ddendant as an older man had no Idea of what he could do to her and was 

too scared to sa) anythmg to him On what was to be her last day, the defendant pressed hIS 

bodY agamst her and grabbed her butt She called her mother from \\ork reported (ROA 

pp 113-121, 131 135 138) and gave a statement to the pohce the same ddy (ROA pp 

141-143) She dId not fintsh her JlIntor year at school due to schoolmates findll1g out about 

her e\pt.llenLe and ma"-mg remar"-s (ROA p 138) 

On cro~s e\antmatJon the VILtUTI testified that her tnend at the sandWich shop was 

oti1lr act v)ctlln lOver the state's obJectIOn, the deft.mdant dlclted the victim s testimony 

that aft(.r she \\ as lured, othcr act Victim t told her that "the boss WdS too 0\ er fnendlyand 

hJ...t-s to touch on hIS employees (ROA P 123, Ime 19 - P 124) Further on cross 

l \anllnatloll the defendant challenged the VictIm about the confined space around the sm"­

but the victim mallltamed there wa" room to walk around her (ROA p 129) The 

defendant also eliCited the Victim s testimony to the defendant s ph)slcal abilIty to rape her 

the Vlt.llm s laJlll1g to cry out 111 alarm the hmltetl SIZl. of thl. bus mess, and the buslIless' 
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popularity I hl Vtt.tllTI dentld that thc clt,ft.ndant used forcc to penctratl her pm1 of thc 

bodY with even a finger (ROA pp 135 136) 

1 hIee ot the four vlctlmc; ot othLr bad actc; testltied al tnal Olher aCI vIctIm 1 

testIfied 10 the dcfendant s hIrIng her at the sandwIch shop and thereJltlr mapPlopnately 

leanll1g dgamst her trylIlg to reach dO\\11 hcr shIrl and pushmg agamst her wuh his lower 

bod) when she was agall1stlhe smk The defendant molested her when thlY .... ere alone and 

baslcall) lVe!) lime IhLY v.orked togelher She ~Iayed about SI\. months m 2007 2008 

around age Sl \.teen, Just to have a Job smce her parents wanted her to work (ROA pp 147-

176) Other act VIctim 2 \.\orked at the sandwich shop about 3 to 4 months III 2003-2004 

when she was about twent~ years of age When the defendant touched her, she told him wuh 

somL Lll1phaSIS not to do 11 agam The lollowmg day c;he was told that she no longer had a 

lob (ROA pp 180 188) Other act VIctIm 3 worked at the sandv.lch shop for a month and 

a halfm 2008 \"hen she was twenty years of age The defendant asked her 10 marry hllll for 

money and saId he was senous 1 he detendant brushed her bottom, and she sa"" him press 

hiS front agamst a gIrl at the smk and smack a gIrl s bottom \.\hIle she was washmg dishes 

(ROA pp 189 197) 

Before other att \ ICBm 4 testified the defendant renewed hiS prevIOus L\ Ie objection 

to other act vlctlln 4 s tlstmlOIl\ dnd objected on the ground that It \\cnt bevond \ .. hat any 

other witness had testIfied Other ,Il.t vIctim 4 - purported Iv unlIke tht other WItneSSes -

thought that the defendant .... as altemptlllg to touch her vagmal area She was the onlv vlctlln 

alkgmg mOle than an assault and batterv of a high and aggra\ated nature Further 11 

happt.ntd II1lhe year 2000 rhe court ruled that other act vlctlln 4 could not testify about 11lV 

act greater thelll the vlctlln s testlmol1\, and she could not testily to her belief aboUl \\ hat the 
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defcndant was trying to do (ROA pp 198-207 line 14) The court found that other act 

Victim 4'" testimony about the dckndant being arou::oed was admIssible "!ncc It was relevant 

to the presl.llt ca"c - th<. slIllliant) to the incident (ROA pp 198 - P 207 Ilnc 14) 

Other act VICtllTI 4 lest I ficd that she haJ work.ed at the sandwich shop !n 2000 \\ hen 

shc was 17 to 18 years old fhe defwdallt bought the shop whert. sht \\ork.ed and the 

dtfendant becamt. her boss and an authontv tJgure Gradually over a penod of tnne the 

defendant began rubbmg against her while p.ts::omg In the store, touching her Illappropt lately 

on her rear, brushing his hand and arm agamst her front reachmg insIde her shIrt and 

touchmg her breast mbbmg and gomg bet\\een her thIghs pressing against her back when 

he was e\ctted and reaching lIlslde the waIstline of her pants When other act vtctllll 4 

conflonted hln1 with this conduct the dt..fendant said that he should be allowed to ha\ e some 

[un She qUit working when he put his fingers mto the front of her pants Sht. delayed 

reporting unlil 2008 smce eal her she had thought that nobody would believe her against an 

authorm figure (ROA pp 208-215) 

Contrary to the defendant's posttlOn on appeal, the defendant wants a trial obJectton 

to the eVidence by othtr acts Vlc!tms I 2 and 3 In limine motion hearings are for the 

purpose ofpreventmg prejudIcIal mattercommg before theJUf) but they are not final rulings 

onthtadnusslbllltyofe\ldcnce State v Floyd 295SC 518,369S E2d842(1988),State 

v ~mg 349SC 142 561 S E2d 640(Ct App 2002)(\\ here defendant moved In hmmeto 

SUpplL-"" eVidence the tnal court demed the motIOn and defendant did not renew hi" 

ob}l..cuon at tnat when the eVidence was aCtlidlly Introduced recogl1lzlng that ratSlIlg no 

objectIon when eVidence l"i Introduced at tnal prcserves no matter for appeal) Accord, State 

v Forrc"iter 343 S C 637 )41 S E 2d 837 (200 I )(no evtdence betwecn tht 111 camera rulmg 

6 
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adnllttmg the eVidence (locame) and the admls~lOn of the eVldenct. at Inal and thue \"as no 

opportllmt) fOI Ihe tnal court to change 11<; ruling, In most cases maklllg a mollOn In ilnllne 

to t. \dude eVldencc at the beginning of tnal does not presene an Issue for review because 

a 111011011 m hmme IS not a findl delt.nnllldtion The movmg party therefore must make <I 

1.0ntemporanlOus objectIOn when the eVldt.nee IS Introduced ) Stak V Mueller 319 S C 

266 460 S E 2d 409 (Ct App 1995)(adnllsstblltty of a detense wltness conVictIOn for 

nnpLachment purposes, and thL \\ ltness testified lin mediately), Statt. V Floyd 295 S C 518 

369 S E 2d 842 (1988)(Chandler J , observmg penl of treat1l1g an 1I1lmune ruling as final) 

[hereafter the tesllmOn) by other act victim 4 "as cumulative to the testimony of the other 

thret. victims of the other acts No t.rror 111 the admISSion ot eVidence of other acts IS 

preserved for reView State v Blackburn, 271 S C 324,247 S E 2d 334 (1978)(adnllss10n 

of even IInpropt.r eVIdence IS harmless where 11 IS merely cumulauve) 

Moreo\ lr, the tesllmony of other bad acts and the acts upon the vlclIm all concerned 

young female emplo\ees III the same age range subject to the defendant's directIOn 111 the 

sandWIch shop and abusl at opportune times Then, was no error In the admiSSion of the 

e\ Idence of other bad acts State \ Wallace 384 S C 428,683 S E 2d 275 (2009)(\\then 

dltcrmlnlllg whether e\ Idence IS admiSSible as common schemL or plan the tnal court muo;t 

analyzc the sIIl1IIantles and dlsslmllanllt.s between the cnme charged and the bad act 

eVidence to dctermIne whlthu then" IS d clo~e degrle of SImilarity )/ate v Pm ke, 315 <:; C 

230 433 ~ E 2d ~31 (1993) When the s1l11llantlcs outweigh the dlsslllulantlcs the bad dCt 

eVldlllcl IS admiSSible under Rule 404(b) ')(suggcstmg factors fO gUIde tht. tnal court S 

deternunmg whether thue IS a close degree of SImIlarity between the bad act and the cnme 

Ch.ll ged I age of the VictIm') when tht. dbuse oClurred 2 re!alloll-,hl p betwcen thc victIms 
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d.nd the perpetrator, 3 location where thc ahuse occurred 4 UC;L of coercIon or threats 5 

mannt.r ot the OLcurrence) Accord State v Hubner 384 S C 436 683 S E 2d 279 (2009) 

reverslllg State v Hubner 362 S C 572 608 S E 2d 463 (Ct App 2005)(reverslllg. tn11 

court s adnllttlllg hugging klSC;lIlg and mappropnate touching [but 110t aJlowlIlg 1111Lrcourst. 

and other actsJ II to 12 year old neighbor occumng In Maine In 1981 and 1982 to establish 

detendant s uSlllg church actIvIties to Initiate s(, "unlly onented condu<..t wuh 12 "ear old 111 

August 1996 and continuIng to August 1997) 

Finally, dUring the charge conference the court said that It would charge other bad 

acts will not be plOof toward gUilt (ROA p 445) Thereafter, the court Instructed the JUry 

on the eVldt.nce of a bad act other than the one for whIch the defendant was presently on 

tnal 

ThiS testimony, If you conclude It IS true, may only be 
conSidered by you on the que<,tlOn of mtent or a common 
scheme or plan or absence of mIstake and for no other reason 
and no other purpose You may gIve the thiS eVIdence the 
..... elght and value, If any which you find It should ha\e on 
that sole Issue ot mtcnt or common scheme or absence of 
mIstake You must not consIder eVIdence of any bad acts as 
proof of the defendant s gUlIt of the charge that we re trylllg 
today 

(ROA P 485 Ime 21 - P 486 !tne 7) Neither the defense nor the state objected 
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II 

The court corrccti) dlmed the motIOn for dlrccted ,erdlct on .l~sault with mtent 

to commit third degree esc (Appell.lnt's St.ltement of llisues on Appeal 2) 

In <-amera the victIm te<;tlfied that the defendant wa<; not at ont .. pomt physKallv 

tryll1g to lorct.. hIS hands IIlslde her pants to the pomt oftouchmg hel gel1ltals (TI p 14) and 

her tnal tcstrmom adJlo\\ \edged tlMt the defendant dId not lise hIS supenor strength to 

o\crpo\\'-r her (ROA pp 135 136) Also there WdS a cornucopIa ot tt!!)tllnony from \\ 11Ich 

one could reasonably mfer that the detelldant used hiS position of duthonty to IntImIdate and 

to touch the young and vulnerdble vlctml In a sexually suggestIve manner with the mtent ot 

commlttmg sexual batter" Please see summdry oftestlmon) m Argument J 

The motion for dIrected \erdlct on a::.sault with mtent to commit thIrd degree esc 

\\as soundly dellled (ROA pp 229 and 442) 
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III 

Intent can be proun bv pnor b ld dct~ (Appellilnt'~ Stdtement of Is~ue, on 

Ap()t, 11 3) 

ContrarY to tht. defendant S position the victim S tnal It. .,tllllonv reasonabh 

t.<;tabhsht.d assault \\ Ith mtent to commll cnmmal sexual conduct third degree Please ~lt. 

Argument r (vlclIm s tcstlmom) and Argumlnt [l supra Intent can be establIshed through 

olht.r bad act:.. Ruk 404 (b) seRF 

to 
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IV 

There "".Iii no unfour prcJudlce from eVidence ofpnor bad alh, and there 

~hould be nn rlHrsal of ch .. rge~ (Appellant's Statement of Is~ues on Appeal 4) 

No eVldt.ll("e of prIor bad acts Wd~ lmpropt,r1y admitted I he deft.ndant ralse~ no 

Issue reqUlrmg reversal of hIS Con\lCliOIl, 

) I 
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CONCLUSlON 

For all of the foregomg f( ... ason" It IS respectfully subnlltted that thL Judgment and 

LOIlVlCllOIl 01 tht. lowtr court be affirmed 
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KONDUROS, J Mahammed Ahamad Atleh 1 appeals his convIction 
for assault and battery of a hIgh and aggravated natUl e (A BHAN) and assault 
with II1tent to commit thlld-degree cnmll1al sexual conduct (CSC) We 
affillll 111 pal t and reverse III part 

FACTS/PROCEDURAL HISTORY 

Mahammed Ahamad Atleh owned two Subway stores m Easley, South 
Carolma One of his employees (Vlctrm) lepolted to the POlICe that Atreh 
had touched hel mappropllately on sever al occasIOns A Pickens County 
gl and JUlY II1dlcted Atleh fOI ABHAN and assault With 1I1tent to commit 
third-degree esc DUllI1g pIetila! motIons, Atleh moved to suppress the 
testllllollles of four fOI mel employees concer nll1g allegatIOns of past 
mapplopnate touchlllg He argued the testllll0l11eS lI1volved PIIOI bad acts 
and weJe inadmissIble undel Rule 404(b), SCRE Atleh further algued the 
testll1lOllIeS would have a pleJudlclal effect whIle offerIng no probatIve value 

In considerlllg Atleh's motion to suppress, the court heard 111 camela 
testimony flOm Victim and the fOl mer employees VICtllll testIfied Atleh had 
touched and squeezed hel I ear end, put IllS hand down her shll t, pressed 
aga1l1st her when she was wash1l1g dishes and m the I estaUl ant's cooler, and 
that he had put hIs hand II1srde the waistband of hel pants The fil st fOI mel 
employee (Employee I) testIfied Atreh pressed agamst hel m the cooler and 
whIle she washed dIshes and would try to put hIs hand down hel Sh111 The 
second former employee (Employee 2) stated Atleh put his hands up hel ~h1l1 
neal the coolel area The thud fOI mer employee (Employee 3) testified Atleh 
touched hel I eal end and placed his hand on hel back, and she obseJ ved hlln 

I Atleh's name IS spelled dIfferently on each sentencmg sheet, the J eCOId on 
appeal, and the bnefs The sentenclllg sheet fOI ABHAN lists his name as 
Mohammed A AtJeh, while the assault With mtent to commrt thlrd-deglee 
crrmlllal sexual conduct sentenclllg sheet lefeJs to him as Mahammed 
Ahamad Atleh The I ecOl d on appeal lists hIs name as Mahammed Ahamad 
Atelh (a/k/a Mohammed A Atreh) Both bnefs refet to hllll as Mahammed 
Ahamas Atleh 
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pI ess agall1st anothel iemale employee as the employee washed dIshes The 
fOUlth fOllnel employec (Employee 4) testified of past lI1appropnate 
touchll1g She IIldlcated Atleh had plessed agall1st hel while she washed 
dishes and III the coolel, put hIs hand down hel Shllt, and put hIs hand IIlslde 
the waIstband of hel pants The tllal COUI t found the testImonies relevant 
under Rule 404(b), SCRE, and noted the sllmlalltles 111 each witness's 
testimony dS 1I1dlcatlve of a common scheme or plan The tnal COUlt also 
found the plObatlve value of the fOllnel employees' testlInonles substantially 
outweIghed the prejudicial effect and ruled the testrmollles admIssible 

.. When the 1I1dl began, the State called VictIm as ItS fil st wItness Aftcl 
VictIm testified, the State began call1l1g each oi the foUl formel employees to 
testIfy Atleh dId not make any contemporaneous objectIons to the testImony 
of the fil st tlllee fOlmel employees However, P"OI to Employee 4 belllg 
called, Alieh lenewed hIs objection to hel testImony, algu1l1g It went beyond 
common scheme 01 plan and beyond what VictIm alleged Atleh had done 
The tl wi COUI t ruled Employee 4's testImony admIssIble, howevel, It IIl1l1ted 
hel testImony to cvents that fell wlthll1 the common scheme or plan, and the 
tllal COUlt prohIbited her flom speculatlllg on what Atleh's 1I1tent l11\ght have 
been rcgald1l1g puttlllg hIS hand III hel pants After the tllal COUlt luled, Atlch 
lenewed hIs objectIon to Employee 4's entlle testImony bell1g admItted 

Aftel the State I ested, AtJeh moved fOI a directed vel dlct on the chal ge 
of assault wIth IIltent to commIt tlllld-deglee CSC He algued no testImony 
was IIltI oduced showlllg Atleh attempted a sexual battery because, undel the 
statute, that offense I equlI es an attempt to penetI ate the VIctIm's body Atleh 
emphasIzed the fact that VictIm testIfied Atleh's hand did not come neal hel 
vag1l1al al ea when he put his hand II1slde her waistband The tllal COUI t 
dellled the motion, iindmg the State pI esented "substanllal CII cumstantJaI 
eVidence whIch reasonably could tend to prove guilt, or flOm which gUIlt 
could be fallly and logIcally deduced [and that It was] a JUlY questIon as 
to what the mtent was" Atleh then asked the tI lal court, "Judge, tOI the 
I ecol d, could I ask fOi a rulll1g on whdt eVIdence wIth any weIght at all the 
court IS sayl11g thele's some eVIdence that the jury could find]" The tI 131 
court stated, "The eVidence for the Intent IS what IS on the recol d of what's 
been testIfied to by [VictIm] " The motion was aga1l1 dented 
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At the close of Atleh's case, he renewed his Illotion fOi a directed 
verdict on the chalge of assault wIth mtent to commIt tl1l1d-deglee CSC The 
tllal COUl t del11ed the motion DUring the chal ge conference, the tllal court 
II1dlcated It would "chalge that eVidence of other bad acts IS only to be used 
fOI the sole Issue of CI edIbIlIty not any plOof of guIlt It'd only be, If 
they consldel ed It at all, It would be common scheme and plan 01 mtent 01 

absence of mIstake" Atleh dId not object Aftel the tllal court gavc the jury 
chat ge, It II1qUlred whether elthel attOi ney had any exceptions to It Atleh 
stated, "No objections to the charge, Judge" 

UltImately, the jury convicted Atleh of ABHAN and assault wIth Illtent 
to commIt thll d-degl ee CSC The tllal COUl t sentenced Atleh to ten yeal s' 
IIllpllsonment suspended to f0l1y-foUl months' ImprIsonment and four yeal s 
of probatIOn fOi each chal ge, to be sel ved concUIl ently T'hls appeal 
followed 

LA \V/ANALYSIS 

PI lor Bad Acts 

Atleh contends the tnal coul1 commItted reversible error III allowlllg 
testImony tJ om foUl fOi mel employees alleglllg prIor bad acts He furthel 
algues the plejudlce of this PIIOI bad act eVidence IS so pervasIve It lequlles a 
levelsal on both convIctions We dlsaglee 

A I ulll1g 11l lllTIme IS not final, unless an objectIon IS made at the tlllle 
the eVIdence IS offel ed and a tinal I ulmg proCUl ed, the Issue IS not presel ved 
for leVlew See State v Wannamaker, 346 S C 495, 499, 552 S E 2d 284, 
286 (200 I) An exception to thIS I ule IS when the motIon 111 Illmne IS made 
"ImmedIately PIIOI to the IlltlOductlon of the eVidence III questIon" State v 
FOI restel, 343 S C 637, 642, 54 I S E 2d 837, 840 (200 I) The South 
CalOltna SUPI eme COUl t expanded thiS exceptIon 111 State v WIles, holdlllg 
that even when the eVidence does not I1llmedlately follow the Illotlon m 
Itm11le, If the tlJaI coul1 clea!ly II1dlcates ItS IUJlI1g IS final, lather than 
plelll11l1lary, the Issue IS pleselved for appellate leVlew 383 S C 151, 157, 
679 S E 2d 172, 175 (2009) In Wiles, the olal COUlt had commented to the 
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jUI Y about the eVidence that was the subject of the motion 111 IImll1e berOl e 
any eVidence was admitted llL 

Any Issue legal dmg the til st thl ee fOI mer employees' testll110llleS IS 
unpresel ved The exception JI1 FOllestel legaldmg motions III Itmllle IS not 
applicable III thIs case because the fOl mel employees wei e not called as 
wItnesses 1I11medlately aftel the motion In Itmllle As to the exceptlon III 

WIles, nothlllg 1I1 the I ecord II1dlcates the tl1al COUI t commented to the jUI y 
the State wou Id pi esent testimony by fOl mel employees FUlti1elI1lOl e, the 
pleltmlllmy nature of the motion IIllJmll1e allowed the t11al COUlt to adjust Its 
I uI1I1g 111 ac("ol dance with developments 111 the tl1al Specifically, when 
Employee 4 was called, the tllal COUlt heald Atleh's objectton and ltmlted hel 
testimony, thel eby demonstl atl11g the tl1al court's fleXIbility WIth the eaIilel 
IUllIlg As to the testllnony 01 Employee 4, Atleh made a contempOianeous 
objectIon when she was called to testIfy befOie the JUlY Thus, that Issue IS 
pI esel ved fOI OUI consldel alton 

"The admIssIOn of eVidence IS wlth1l1 the dISCI etlon of the tllal COUI t 
and will not be reversed absent an abuse of dIscretion" State v Pagan, 369 
S C 20 I, 208, 631 S E 2d 262, 265 (2006) "An abuse of diSCI etlon OCCUIS 
when the conclUSions of the tllal COUlt elthel lack eVldentlalY SUppOlt 01 ale 
contlOlled by an ellOI 01 law tt llL 

Rule 404(b), SCRE, states thdt "[e]vldence of othel Climes, wlongs, 01 

acts IS not admIssIble to plOve the chalactel of a person III oldel to show 
action 111 confofllllty thel eWlth It may, howevel, be admissIble to show 
motIve, Identity, the eXIstence of a common scheme 01 plan, the absence of 
mistake 01 aCCident, 01 IIltent It (emphasIs added) 

Rule 404(b) allows the admISSIon of eVIdence 
of a common scheme 01 plan Such eVIdence IS 
lelevant because ploof of one IS strong plOof of the 
othel When detel mll1l11g whether eVIdence IS 
admIssIble as common scheme 01 plan, the tlla I COUI t 
must analyze the slmdalltles and dlSSlmIlaJ Itles 
between the Cflme charged and the bad act eVIdence 
to detellll1ne whether thel e IS a close degl ee of 



sI11111anty When the sII11Ilanties outweigh the 
dlssllmlalltles, the bad act eVidence IS admIssIble 
undel Rule 404(b) Although not a complete Itst, m 
thIs type of case, the tI lat cOUI1 should consldel the 
followmg factols when detcnmnmg whethel thele IS 
a close degree of sll11llanty between the bad act and 
the cnme chal ged (I) the age of the vIctIms when 
the abuse OCCUII ed, (2) the I elatlOnshlp between the 
vIctims and the perpetrator, (3) the location where the 
abuse occun ed, (4) the use of coel Cion or thl eats, and 
(5) the manner of the OCCUllence, for example, the 
type of sexual battelY 
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State V Wallace, 384 S C 428, 433-34 683 S E 2d 275, 277-78 (2009) 
(citatIOns omItted) A tter detell11lnIng eVidence SUppOl ts a findll1g the 
defendant committed a piiOl bad act, the COUI t must determme whcthel the 
eVIdence falls wlthll1 the common scheme or plan exceptIOn State V Tutton, 
354 S C 319, 326, 580 S E 2d 186, 190 (Ct App 2003) ThIs detel mmatlon 
IS a mattel of law & at 326-27, 580 S E 2d at 190 

Under the factors delmeated m Wallace, we aglee with lhe tllal court 
that Employee 4's testImony was admissible undel the common scheme 01 

plan exception VICtllll and Employee 4 were both young women, aged 16 
and 17 to 18 lespectlvely, when the mapplOpllate touchmg occufled They 
wCle both employees of AtJeh and the mapplopllate touchmg took place at 
the lestaUlant plll1lallly alOund the sll1k 01 coolel Thele was no direct 
coelclon or thleat III elthel case, although both VictIm and Employee 4 wele 
subOldmate employees The specIfic II1stances of touchmg 111 both cases 
mcluded Aheh plessIng agamst Victim and Employee 4, touchmg their lear 
ends, puttmg hiS hand up or down their shll ts, and puttmg hiS hand mSlde the 
waistband of then pants The SIJ11Ilallties of both women's testImonies fal 
outweIgh the dlffel ences, mCI easmg the plObatlve value of Employee 4's 
testimony 

However, even If PIIOI bad act eVidence IS clear and convmcmg and 
falls wlthm an exception, It must be excluded If ItS plObatlve value IS 
substantially outweIghed by the dangel of unfair pi eJudlce to the defendant 



589 

Pagan, 369 SCat 211, 631 S E 2d at 267 "To show plejudlce, thele must 
be a leasonable plObabdlty that the JUly's verdict was mfluenced by the 
challenged eVidence 01 the lack thel eof" State v MartuccI, 380 S C 232, 
248, 669 S E 2d 598, 606 (Ct App 2008) 

In I ulmg on AUeh's objectIon, the tnal cOUI1 III11lted Employee 4's 
testImony to matters that would aId m establIshmg a common schemc 01 plan, 
allow\l1g no speculation on what Atleh's mtent mIght have been 111 putting his 
hand 111 the waistband of hel pants The tllal court II1Stl ucted the JUlY It could 
not cons((iel eVIdence of bad acts fOI any leason other than Jl1tent, common 
sLheme 01 plan, 01 absence of mlstak.e It specrficaJly cautIoned the JUI y 
agaJl1st consldel1l1g the testimony as plOof of Atleh's gUIlt The tllal court 
took all pi ecautlons to I educe any pi eJudlce Employee 4's testll1lOny may 
have cleated and Atleh has shown no clear eVidence Employee 4's testimony 
Implopetly mtluenced the JUly's veldlct Therefore, we find the tllal COUlt 
dId not abuse ItS diSCI etlOn Jl1 admlttmg Employee 4's testimony 

II 011 ected Verdict 

Atleh algues the tnal COlllt cOlllmltted levelslble enol 111 lefusll1g to 
gl ant hIs 1110tlon fOI a dB ected vel dlct on the charge of assault with mtent to 
comllllt thlrd-deglee CSC We aglee 

"When Iulmg on a motIon fOI a dllected veldlct, the tnal COUlt IS 
concel ned wIth the eXIstence 01 none)"lstence of eVIdence not ItS weIght" 
State v Weston, 367 S C 279, 292, 625 S E 2d 641, 648 (2006) "A 
defendant IS entitled to a dllected veldlct when the State fads to ploduce 
eVidence of the offense chalged " .liL "When levlewlI1g a denial of a dllected 
veldlct, llhe appellate COUlt] views the eVIdence and allieasonable mfclences 
m the light most fa VOl able to the [S]tate" ~ 

SectIon 16-3-656 of the South CaIOIII1a Code (2003) states "[a]ssault 
wIth mtent to commit [CSC] shall be punishable as If the cllllllnal sexual 
conduct was commItted II To be guilty of thlld-deglee CSC, Ihe delendant 
must have engaged 111 sexual battelY v·nth the vIctIm S C Code Ann ~ 16-3-
654 (2003) Sexual battel y IS defined as "sexual II1tel COUlse, cunnJ1mgus, 
fellatIO, anal IIltel COlli se, 01 any IIltruslOll, however slIght, of any pal t of a 
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pel son's body 01 of any object mto the genital 01 anal opemngs ot another 
pel son's body, except when such II1truslon IS accomplished 101 medically 
recogl1lzed tleatment 01 diagnostic pUiposes" S C Code Ann ~ 16-3-651(h) 
(2003) 

"Intent IS a question of fact and IS ordmallly fOI Jury determll1atlOn " 
State v Lee-Gngg, 374 S C 388, 403, 649 S E 2d 41, 49 (Ct App 2007) 
(Cltlllg State v Tuckness, 257 S C 295,299, 185 S E 2d 607, 607 (1971)) 
"lntent may be shown by acts and conduct flOm which a JUI y may natul ally 
and reasonably IIlfel II1tent" .!Q.. "In the context of an attcmpt Clime, specdic 
llltent means that the defendant conscIOusly II1tended the completIOn of acts 
comploll1lslI1g the choate offense In other wOlds, the completIon of such 
acts IS the defendant's purpose" State v Sutton, 340 S C 393, 397, 532 
S E 2d 283, 285 (2000) 

WhIle II1tent can be II1fened flom conduct, VIctIm's testImony does not 
lalse the lI1ielence that Atlch mtended to commIt the conduct requlled to 
establtsh thlrd-degl ee CSC On dIrect eXamll1atlon, VIctIm testified as 
follows 

Q Okay And at any tllne dId he ever attempt to 
put his hands down YOUI pants" 

A Yes,sll 

Q And when was that? Can you expla1l1 - -

A Whtle I was washll1g dishes 

Q Can you explall1 to the Jury what happened 
then ~ 

A I was standll1g towalds the smk, I was wash1l1g 
dishes, and he came up behll1d me and kl11d of 
pi essed hIS body up agall1st me And he put his 
hands down the flOnt of my pants, not all the way, 
Just at the waIstlIne 

, 



Q Okay Now, what was YOUl response to that? 

A I was 111 shock I was Just standmg thel e 
dIdn't know what to do 

On Closs-examlllatlOn she testified 

Q How far down YOUl pants dId IllS hands go? 

A Ju~t balely below the walstlIl1e? 

Q Just bm ely below the waIstlIne? 

A Yes, SIr 

Q Old It come anywhele neal your vagmal mea? 

A No, Sll 
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VictIm's testimony does not IIldlcate she dId anythlllg to dlSI upt 
whatevel Atleh IIltended to do She stated she was m shock and Just standll1g 
thele She did not testify to some outside tOlce mtelruptll1g 01 prematUlely 
haltIng his actions The only eVidence IS that Atleh put hIS hand Just IIlslde 
the waIstline of Victim's pants and then wIthdrew It ThiS actIon was 
consistent With lIlapplopllately touchll1g VIctim but does not, undel the 
specific CIICUl11stances and testimony 111 thiS case, give lIse to an II1felence he 
II1tended to do 11101 e than what he dId WhIle thiS conduct constItutes an 
assault, a JUlY could not "reasonably and natUlally" mfel that Atleh Intended 
to penet! ate any onfice of VIctIm's body Consequently, the tllal COUI t en ed 
III denYlllg Atleh's dllected veldlct motIon as to the chalge of assault With 
II1tent to commit thll d-degree CSC 

CONCLUSION 

Any Issue legaldll1g the admissibilIty of Employee I, 2, 01 3's 
testll110l11eS IS not pleselved fOl OUI levlew Further, the trIal court dId not 
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abuse Its dIscI etlon 111 admJtt1l1g Employee 4's testimony undel the common 
scheme or plan exception to admission of PIIOI bad acts With respect to 
Atleh's conVictIOn fOI assault and battelY with IIltent to commIt thlld-degree 
CSC, we conclude the tllal COUI t erred 111 denYll1g AtIeh's motion fOl directed 
veldlct as the State presented no eVidence flom which the JUlY could have 
reasonably and natUi ally II1fel red hiS II1tent to commIt the underlYlllg offense 
as specIfied 111 the statute 

AFFIRMED IN PART and REVERSED IN PART 

PIEPER and GEATHERS, JJ, concur 
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16 and 1-17 

rhe opllllon states (The trial court] specllic II" cautIOned Ihe JUI) agalllsl considering 

(teSl1lllon) about other bad actsl as proof of Atleh s guilt The reterenct.d IIlstructJon 

cautlOnmg the JLlrv IS not conSistent \\ Jlh the admiSSion of eVidence of other bad acts to prove 
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(hc ddLndant s guilt for tilt. crllne Lharged and this Court s opmlOn could be understood as 

approving the Instructton 

2 In con"ldLrtng 1~sault with Intcnt to Lommlt crlmm.Il se'ual Londuct third dt.grt.e (he 

opinion LItes Stak v Sutton 340 S C 393 532 S I: 2d 283 (2000) about Inknllll tht. conte't 

01 an attempt cnnH.. In an attLmpt crlmt. spcLJiic Illtentmeans that thL ddLndant 

LonsLlouslv mtended tht. completIOn of dCtS compnslIlg tht. choate of /ense (emphasIs 

added) The cnme of Js~ault IS an unla\\ ful attempt or offer to comnllt a VIOlL.nt IIlJUI"\ 

upon the pt.rson of Jilothu coupled WIth a prLsent1blltt~ to comrlLtL the dULmpt or offu bv 

a ballLry 1 he crime of assault IS accompllsht.d \\ hLn by words and conduct one 

Il1tLlltJOnJlh create'; J rL.I"onable .IpprchcnslOn of bodll~ harm In the Illilld of the VIctim In rt. 

MLGLt. 278 S C 506 299 S E 2d 334 (1983) cltt.d In State v Sutton 340 S C 393 532 

S [ 2d 283 (2000) 

1 hL dLft.ndant hired the \ ILlIl11 to work In thc s1ndwlch "hop when sht. W,I" flftet.n 

vcars old and she lurnt.d "l'\teen dUring IlLr \\ eek and a half or posslbl~ Sl'\ da~" 

employmlllt (ROA pp 110-113 120 125) Tht. \ Ictlln testtfied to the defendant S 

numerous opportunc advances dUring the emplo~ment when he would grab lhu] bUll 

press hiS bod~ up ag.Ilnst rher] from behind put hiS hands down the front of her panls at 

the WJlstlll1(. or bJrel~ blkm the waistline \\t.l1t inSide her shirt and her bra and put hiS hand 

on [her] breast and kept It there about len seconds and made her Sit In hiS lap The Victim 

had no Idea of \\hat the defendant could do to her and \\as 100 scared to sa~ an) thmg 10 hun 

On \\hat \\as to be hu last da~ the defendant pressed hiS bod) against her and grabbed her 

bUll %e Lalled her mother from \\ork and reportt.d (ROA pp 113 121 131 135 138) 

Thl" W.IS testImony from whIch one could reasonabl) Infer that the defendant used IllS 

2 
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pO~llIon of authority to Inl1mld1te and to touch the )oung and vulnerable \ Ictlm m a se'\uallv 

,\lIggestl\ e lllalll1U \\ llhJhc lIllt.llt 01 C0J11l11l11ll1g '\L '\ual bdller) 1 ht trldl Judge dellltd thL 

motion lor directed \erdl<.t on dssault \\Ith lIllt.nt to comllllt third degree CSC (ROA pp 229 

and 442) and the rt.LOJd ~upport~ th.!t ruling (Plea~c ~eL r130R pp 3-4 p 9) On "ppe,,1 

from the denldl of a 1110tIOn for a dJrcctt.d \ crdlct the appLllate court IS cOllcernLd \\ Ith the 

t.,\I~tLncL 01 e\ IdenLt. not the \\t.lght 01 the eVidence and can onl) n .. \erse thc tnal Judge II 

the rClOrd contams no e\ Idence to <;upport thc tnal Judge s ruling State \ Douglas 359 S C 

187 597 ':; E 2d I (Ct App 2004) 
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J'ETITI0N FOR REHEARING 

Pursuant to Rule 221, SCACR, the Appellant petltlOns thiS Court to grant a 

rehearmg In the present case The Appellant submIts thiS Court may have 

overlooked or misapprehended Important facts and pomts of law as follows 

I ISSUE PRESERVATION 

The Court's OpInlOn misperceives the facts relevant to the applIcation of 

State v Forrester and the Issue of preservatlOn 

In Its opInIOn the Court states that Forrester does not apply because the 

fonner employees were not called as witnesses Inunedlately after the motion m 

hmme ThiS IS not a correct statement Of£lctS In lIght of the holdIng In Forrester 

The present case began With a 404(b) motion heanng m hmme at which the 

State called Megan DaVIS, Kayla Hamilton, Kara Shenff, Kaylalyn Goad, and 

Rebekah Stark After opemng statements the State called Megan DaVIS, Kayla 

HamIlton, Kara SherIff, Kaylalyn Goad, and Rebekah Stark There was no other 

eVIdence offered between the motIOn m lzmme and the exact same eVIdence bemg 

presented to the JUry 

Holdmg the that the eVIdence In questIOn dId not lITunediately follow the 

1 
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rulmg m hmme, the Court's opmlOn rests on the general rule that a motion m 

lzmme IS not a final determinatIOn and thus a contemporaneous objectIOn must be 

made when the eVldence]s mtroduced State V Forrester, 343 SCat 642,541 

S E 2d at 840 WhIle recogmZIng the exceptIOn to general rule, thIS Court has 

either overlooked the relevant facts or misconstrued the holdmg of Forrester 

The exception m Forrester applIes when there IS no mtervemng offer of eVidence 

from whIch there could be a baSIS for the tJ lal court to pOSSibly change Its rulmg 

See State v Mueller, 319 S C 266, 268-69, 460 S E 2d 409, 410 (Ct App 1995), 

State v WIles, 383 S C 151 (2009) In thl<; case, there was no mtervenmg offer of 

eVidence 

It IS the mtervenIng offer of eVidence whIch detennmes whether or not the 

eVidence In questIon IS offered "munedlately" after the rulmg m lzmme as 

contemplated by Forrest{.r ThIS bemg because the mtervenmg offer of eVIdence 

gives rIses to the opportunity of the tnal court to change ItS deCISIOn In Forrester, 

the court held that Without the mtervenmg offer of eVIdence, there IS no 

opportumty for the trIal court to change It<; rulmg As a result, no reqUIrement that 

any additIonal objectIOn be made 

In most cases, "[m]akmg a motion m ilmme to exclude 

eVidence at the begmnmg of tnal does not preserve an Issue for 

2 



reVIew because a motIon m llmme IS not a final detennmatlOn The 

movmg party, therefore, must make d. contemporaneous ObjectIOn 

when the eVIdence IS Introduced II See State V SImpson, 325 S C 37, 

479 S E 2d 57 (1996) However, whf're ajudge makes a ruling on the 

admIssIOn of eVIdence on the record ImmedIately pnor to the 

mtroductIon of the eVidence In question, the aggneved party does not 

need to renew the ObjectIOn The Issue IS preserved 

Because no eVIdence was presented between the rulIng 
and [the J testImony, there was no basIs for the tnal court 
to change ItS rultng Thus, [the] motIOn was not a 
motIOn In lImine The trIal court's ruling m thiS Instance 
was m no way prelImmary, but to the contrary, was a 
final rulIng Accordingly, [the defendant] was not 
reqUIred to renew her objection to the admISSIon of the 
testImony m order to preserve the Issue for appeal 

600 

State V Forrester, 343 S C 637,642,541 S E 2d 837, 840 (2001), quotmg State V 

Mueller, 319 S C 266,268-69, 460 S E 2d 409, 410 (Ct App 1995) 

In the present case, as In Forrester, there was no eVIdence mtroduced 

between the m hmme testImony and the trial testImony There was no baSIS on 

whIch the tnal court could change ItS rulmg As a result, there was no reason for 

the defense attorney to belIeve that he had to make any further ObjectIon In thIS 

case where the same eVIdence was offered In the same order unmedIate1y 

followmg the m hmme hearing, defense counsel had a right to rely on Forrester 

and conSider hIS motIon ~ufficient for preservatIon purposes 

3 
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It 1S also Important to note that the rt'cord shows nothmg that would give 

defense counsel any mdicatron that the tnal judge's rulmg m lzmme was anythrng 

but final Immediately after the tnal judge ruled on the admissibilIty Issue he read 

the names of the 404(b) witnesses to the JUry as potential witnesses Also, rn 

openrng statements, the State told the JUry that pnor bad act witnesses would be 

testlfyrng m the case R 104 Given the record In thiS case there was nothIng that 

would have given defense counsel any reason beheve that further objection was 

necessary given the holdmg m Forrester 

The facts of this case simply can not be dlstmgUIshed from those of 

Forrester As In the present case, the tnal judge In Forrester heard the suppressIOn 

motIOn pnor to opemng arguments Afterwards, the case proceeded to tnal As m 

Forrester, the testImony subject to the suppression motIon was the first eVidence 

offered by the State In Forrester the Court considered tills as the tnal court havmg 

made ItS rulmg "Immediately pnor to the mtroductlOn of the eVidence m question" 

and held that an objectIOn was not necessary to preserve the Issue for appeal The 

operative fact bemg that no eVidence other than what was offered In lImme was 

mtroduced between the tnal court's rulmg m IImme and the admISSIOn of the 

eVidence 10 questIOn 

Smce no opportumty eXIsted for the court to change ItS rulIng after the 

4 
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motIOn In IImme, Atleh did not need to object to the mtroductlOn of the prior bad 

act eVidence for the Issue to be properly preserved for reVIew See State V State 

V Forrester, 343 S C 637,541 S E 2d 837, Samples V MItchell, 329 S C 105, 

495 S E 2d 213 (Ct App 1997), see also ToaL Vafm, & Muckenfuss, Appellate 

PractIce In South Carolma 76 (1999) As a result, It was error for thIs Court to 

hold that the Appellant's Issue was not properly preserved In thIs case 

II ADMTSSIBILITY OF 404(b) EV1DENCE - TESTTMONY OF STARK 

The Court's opInIOn falls to address the passage of tIme as a necessary 

factor In the 404(b) analysIs as set forth by the Supreme Court In State V Wllson, 

274 S C 635 (1980) In Its analYSIS thiS Court has overlooked the fact that the 

events to whIch Stark was allowed to testify occurred over ten years prior to the 

InCident for which the Appellant was chat ged 

The InItial 404(b) analYSIS for admissibilIty IS one of relevance The 

allegatIOns of pnor bad acts must be shown to be relevant to the present charges 

SimIlarity has been the touchstone of admissibilIty under Lyle and ItS prodigy 

However, simIlanty and Its relevance are tIme sensItIve It IS the time sensItive 

nature of the eVIdence In questIOn that thiS Court's opInIon fmles to address 

It IS true that there eXisted slmIlantles between the rape and attempted 

5 
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rape, and the fingerprints on the Window with the peeping-tom 
incident However, these similanties are diminished when the time 
frame of the offenses IS considered Further, the danger of prejudIce IS 
enhanced when, as here, there has been no tnal and conviction for the 
latter acts The subsequent acts remain accusatIOns The manifest 
prejudice ofthts eVidence IS obvIOUS A new tnal must be granted 

State v WIlson, 274 S C 635 (J980) 

In State v Rogers, 293 S C 505,361 S E 2d 7 (1987), the Supreme Court 

held that other allegatIOns of abUSIve conduct by the defendant dId not tend to 

show a common scheme where the other acts and the offense charged occurred ten 

years apart An analYSIS of the passage of time In the present case IS essentIal ThiS 

IS especIally true where, as In WIlson, the pnor allegatIOns In the present case 

never resulted In a tnal or convictIOn As ':tated In WIlson, the manlfest prejudice 

of such eVIdence IS obvIOUS Here, as In Rogers, where ten years passed between 

the unproven allegatIOns and the offense charged, ItS admISSIOn constItutes 

prejudICial error The Court's OpIniOn In thiS case falls to properly Include time as 

a relevant factor In ItS analYSIS and IS therefore In confhct With the Supreme 

Court's holdings In WIlson and Rogers 

CONCLUSION 

Based on the foregomg argument, the Appellant moves thIS Court to rehear 

thiS case 

6 
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\Eue ~outu Qtnrollna Qtourt of ~I~!£P.IVED 

The State, Respondent, MAr 25 2012 If 
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