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Citizens for Quality Rural Living, Inc.,  


  


Appellant, 


 
v. 


LyonJay and the Greenville County 
Planning Commission, 


 
 
 
Respondents. 


 
 


NOTICE OF APPEAL 
 


 


 Appellant Citizens for Quality Rural Living, Inc. appeals the order of the Honorable Edward R. 


Miller affirming the Respondent Greenville County Planning Commission’s approval of Respondent 


LyonJay’s preliminary plan application, filed on November 4, 2022, as well as the Order Denying 


Appellant Citizens for Quality Rural Living, Inc.’s Motion to Reconsider, filed by the Honorable Edward 


R. Miller on January 18, 2023. Appellant received written notice of entry of this order on January 18, 


2023.  


 


January 30, 2023. 
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s/ Michael G. Martinez    


Michael G. Martinez, Esq. 
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William B. Swent, Esq. 


William A. Neinast, Esq. 


R. Taylor Speer, Esq. 


Fox Rothschild LLP 
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Dear Anne, Andrew, William, William, and Taylor,


Pursuant to Rule 262(c)(3), SCACR, and the Supreme Court's Order Regarding Methods of Electronic Filing and
Service Dated May 6, 2022, I am writing to serve William B. Swent, William A. Neinast, and R. Taylor Speer as
counsel of record for LyonJay with the Notice of Appeal in the above referenced case.


In addition, I am writing to serve Anne R. Culbreath and Andrew N. Price as counsel of record for the Greenville
County Planning Commission with the Notice of Appeal in the above referenced case. 


Citizens for Quality Rural Living, Inc. is hereby appealing Judge Miller's order denying its motion to reconsider
and the underlying order affirming the Planning Commission's approval of LyonJay's preliminary plan for River
Preserve. Please find attached the Notice of Appeal.


Thank you. Please do not hesitate to contact me with any questions or concerns. 


Sincerely, 


Michael Martinez
Upstate Staff Attorney
South Carolina Environmental Law Project
480 Conestee Road
Greenville, South Carolina 29605
Mike@scelp.org | (864) 412-7921
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Debbie Weiner <debbie@scelp.org>
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STATE OF SOUTH CAROLINA 


 


COUNTY OF GREENVILLE 


) 


) 


) 


) 


) 


IN THE COURT OF COMMON PLEAS FOR  


 


THE THIRTEENTH JUDICIAL CIRCUIT 


 


Civil Action No.:  2022-CP-23-03356 


Citizens for Quality Rural Living, Inc., 


 


Appellant, 


  vs. 


 


LyonJay and the Greenville County Planning 


Commission, 


 


Respondents. 


) 


) 


) 


) 


) 


)


)


) 


) 


 


 


ORDER AFFIRMING DECSISION OF 


GREENVILLE COUNTY PLANNING 


COMMISSION 


 


 


Appellant Citizens for Quality Rural Living, Inc. (“CQRL”) appealed the decision of the 


Greenville County Planning Commission (“Planning Commission”) approving LyonJay’s 


(“LyonJay”) preliminary plan application for a residential community subdivision called River 


Preserve.  All parties filed briefs setting forth their respective positions.  On September 23, 2022, 


this Court heard appellate arguments.  The appeal is ripe for disposition.  For the reasons set forth 


herein, this Court denies the appeal and affirms the decision of the Planning Commission.   


FACTUAL BACKGROUND 


On April 6, 2022, LyonJay filed a preliminary plan application seeking to subdivide and 


develop rural property located a mile south of the intersection of SC-418 and Woodside Road.  (R. 


1-81, 285-286).  LyonJay intends to develop the set of unzoned parcels, called River Preserve, and 


is under contract to purchase the land in question, approximately 220 acres.  (R. 295).  Pursuant to 


Article 22 of the Land Development Regulations (“LDR”) of the County of Greenville, LyonJay 


participated in pre-submittal meetings to determine and ensure the plan complied with the LDR.  


After LyonJay met with planning staff, the application was referred to the Greenville County 


Subdivision Advisory Committee, which recommended changes and inclusions to the preliminary 


plan.   
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LyonJay continued to develop the preliminary plan through revised resubmittals which 


became part of the River Preserve record maintained by the County of Greenville.  The record is 


available to the public and revisions or updated versions are kept in the physical file as public 


record.  Pursuant to the noticed and publicly available 2022 Subdivision Review Calendar, the 


Planning Commission held a scheduled monthly hearing on May 25, 2022. (R. 274).        


At the May 25, 2022, hearing, the Planning Commission considered, and after evaluation 


of the evidence in the record, discussion, and hearing arguments, approved LyonJay’s preliminary 


subdivision application for River Preserve.  (R. 1-222, 285-287).   Prior to and during the hearing, 


CQRL representatives opposed the preliminary plan during public comment periods. (R. 223-233, 


285-287).  After the decision, CQRL appealed to this Court.  CQRL contends the River Preserve 


application should be denied on several grounds, including: (1) the preliminary plan failed to 


comply with waterway and wetlands delineation LDR requirements, (2) the preliminary plan failed 


to comply with riparian buffer LDR requirements, (3) the traffic impact study conducted for the 


subdivision violated LDR requirements, and (4) a violation of CQRL’s due process rights.  


STANDARD OF REVIEW 


 This Court’s review of the Planning Commission’s decision requires the same level of 


deference as that given to a finding of fact by a jury.  This level of deference is commonly referred 


to as the “any evidence” standard.  This Court is not free to substitute its judgment for that of the 


Planning Commission.  Town of Hollywood v. Floyd, 403 S.C. 466, 476 744 S.E.2d 161, 166 


(2013); Kurschner v. City of Camden Planning Comm’n, 376 S.C. 165, 173-174, 656 S.E.2d 346, 


351 (2008) (applying the “any evidence” standard of review applicable in appeals of jury verdicts 


to appeals of planning commission decisions).  The “any evidence” standard is the most deferential 


standard of review recognized by South Carolina’s courts, and planning commissions receive this 
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deference because of our Supreme Court’s recognition of the “legislature’s intent [to grant] a 


planning commission broad discretion in this area.”  Kurschner, 376 S.C. at 173-174, 656 S.E.2d 


at 351; see Welch v. Epstein, 342 S.C. 279, 300 536 S.E.2d 408, 419 (Ct. App. 2000) (“The jury’s 


verdict will not be overturned if any evidence exists that sustains the factual findings implicit in 


its decision.”). 


DECISION 


I. The Planning Commission properly approved the River Preserve preliminary plan 


based on an appropriate exercise of discretion from the evidence in the record and 


the approval satisfies the appropriate “any evidence” standard of review. 
 


Based on the evidence in the record and extensive oral argument by all counsel at the 


appellate hearing, the Planning Commission’s approval of the River Preserve preliminary plan is 


supported by the evidence in the record.  CQRL alleges that the Planning Commission erred in 


approving the River Preserve preliminary plan application without properly addressing the 


waterway, wetlands, and riparian buffer delineation pursuant to Articles 3 and 22 of the LDR.  


Specifically, CQRL refers to Article 22.2.1 that submission of a concept plan and site assessment 


diagram for rural conservation subdivisions include “the location of watercourses, live streams, 


marshes, known wetlands … [and] water impoundments”; Article 3.3.4(I) for a delineation of the 


“location of watercourses, live streams, marshes, known wetlands”; and Article 22.3.5(E) for a 


fifty-foot riparian buffer on waters of the state.  CQRL also asserts the traffic impact study in the 


record failed to properly evaluate the effect of the proposed subdivision on existing roads pursuant 


to Article 9 of the LDR.  CQRL, without offering evidence or a showing to the contrary, alleges 


the water delineation and traffic impact study in the record and considered by the Planning 


Commission are not sufficient and reliance upon them for approval of the preliminary plan is an 


abuse of discretion. 
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When considering an appeal from a Planning Commission decision and the evidence in the 


record before Planning Commission in making that decision, this Court must refrain from 


interfering with the Planning Commission’s decision unless there is no evidence in the record to 


support it.  Town of Hollywood, 403 S.C. at 476, 744 S.E.2d at 166; Kurschner, 376 S.C. at 173-


174, 656 S.E.2d at 351.  Despite the South Carolina Supreme Court’s admonition to the judiciary 


to give planning commission decisions a wide berth, CQRL asks this Court to substitute its opinion 


for that of the Planning Commission by asking this Court to weigh the sufficiency and adequacy 


of evidence available in the record.  However, this Court does not engage in a de novo review.  


The Planning Commission’s consideration of the wetlands delineation and the traffic impact study 


is neither fatal to the decision for approval nor warrants reversal.  As with any evidence offered, 


debate may be taken on a document’s content and opinions presented for and against the document.  


Evidence in the record shows that CQRL presented similar arguments before the Planning 


Commission as it does now before this Court.  However, arguments on the sufficiency or adequacy 


of evidence are still arguments regarding evidence considered by the Planning Commission.  


CQRL’s opposite viewpoint to that evidence does not constitute an error of law in the Planning 


Commission’s consideration and determination of that evidence. 


 The parties’ oral arguments before this Court further exemplified the support of evidence 


in the record for the Planning Commission’s decision.  During argument all counsel participated 


in a discussion regarding the merits and validity of a national wetlands inventory and depiction of 


aquatic resources survey submitted as part of the application for consideration before the Planning 


Commission.  The parties made arguments in favor and opposition of the delineation’s 


methodology and findings.  Under the applicable “any evidence” standard of review, this Court 


noted that the arguments weighed the sufficiency and adequacy of evidence available in the record 
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that the Planning Commission relied upon for its decision and recognized that the arguments over 


the weight and sufficiency of evidence support the argument that the Planning Commission’s 


decision satisfied the “any evidence” standard of review.  It is not the purview of this Court, nor 


the parties, to substitute its opinion on appeal for that of the Planning Commission based on the 


sufficiency or adequacy of evidence.   


The applicable standard of review for this appeal mandates that this Court constrain itself 


to the determination of whether there was any evidence to support the Planning Commission’s 


decision.  The evidence in the record shows the Planning Commission and planning staff 


considered hundreds of pages of documents including the challenged waterway delineation and 


traffic impact study.  (R. 1-222).  CQRL’s pleadings recognize the Planning Commission 


considered the use of the waterway delineation and traffic impact study at the public hearing.  See 


CQRL App. at ¶ 22 (Planning Commission only voted to approve the preliminary plan after 


“discussion regarding delineation of waterways and wetlands on site, and the traffic impact study 


and appropriate study area” at the publicly held May 25, 2022, hearing.).  The fact that this 


“consideration” did not culminate in the result sought by CQRL does not advance its position on 


appeal.  CQRL fails to show the Planning Commission’s decision was arbitrary, capricious, had 


no reasonable relation to a lawful purpose, nor that the Planning Commission abused its discretion.  


In view of this Court’s deferential standard of review, CQRL’s argument must fail.    


II. CQRL received due process. 


CQRL also alleges a lack of due process because of the asserted unavailability of 


preliminary plan documents prior to the May 25, 2022, public hearing.  LyonJay’s plans were a 


matter of public record, available for review and inspection, prior to the May 25, 2022, public 


hearing.  CQRL had the opportunity, and used the opportunity, to oppose the preliminary plan 
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prior to the hearing during the public comment stage and then again at the public hearing.  At the 


hearing, the preliminary plan was extensively debated, questioned, and CQRL members appeared 


and presented their respective positions.  CQRL App. at ¶ 21-22.  CQRL’s claim of a lack of due 


process because of the perceived unavailability of documents that were on public record and 


available for review is without merit. 


Procedural due process imposes constraints on governmental decisions which deprive 


individuals of liberty or property interests within the meaning of the Due Process Clause of the 


Fifth or Fourteenth Amendment of the United States Constitution. Mathews v. Eldridge, 424 U.S. 


319, 332, 96 S. Ct. 893, 47 L. Ed. 2d 18 (1976). The fundamental requirements of due process 


include notice, an opportunity to be heard in a meaningful way, and judicial review. S.C. Const. 


art. 1, § 22; Stono River Envtl. Protection Ass'n v. S.C. Dep't of Health and Envtl. Control, 305 


S.C. 90, 94, 406 S.E.2d 340, 342 (1991). Due process does not require a trial-type hearing in every 


conceivable case of government impairment of a private interest. First Fed. Sav. & Loan Ass'n of 


Walterboro v. Bd. of Bank Control, 263 S.C. 59, 65, 207 S.E.2d 801, 804 (1974) (quoting Cafeteria 


and Restaurant Workers Union v. McElroy, 367 U.S. 886, 894, 81 S. Ct. 1743, 6 L. Ed. 2d 1230 


(1961)). Rather, due process is flexible and calls for such procedural protections as the particular 


situation demands. S.C. Dep't of Soc. Servs. v. Wilson, 352 S.C. 445, 452, 574 S.E.2d 730, 733 


(2002).   


Oral argument presented at the appeal hearing and the Honorable Judge G.D. Morgan, Jr.’s 


August 17, 2022, Order in Alliance to Preserve the Old White Horse Road Corridor, LLC and 


Mary Jean Horney v. RP&L, LLC and the Greenville County Planning Commission are instructive. 


Alliance, C.A. No. 2021-CP-23-03048 at pp. 5-7.  In that case, testimony from a Greenville County 


Subdivision employee established that accepted subdivision applications in Greenville County 
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generate a file a distinct file number.  The contents of these files are available to the public from 


the opening of the file.  The County Subdivision Administrator and her staff maintain and update 


these files as public records, which any citizen can view at County Square during the County’s 


normal operating hours.  As the application progresses, developers file multiple versions of 


preliminary plans as they make small changes to address concerns raised by Planning Commission 


staff and the Subdivision Advisory Committee.  These changes and updated versions are kept in 


the physical file and are available for review.    


Similar to this case, CQRL’s due process argument hinges on the alleged unavailability of 


LyonJay’s revised plans prior to the May 25, 2022, hearing.  Due process requires only that an 


applicant or, for the purposes of this case, an interested third-party, receive notice and an 


opportunity to be heard at some point before the commission makes a final decision, but not at 


each level of the subdivision decision process.  See Ross v. MUSC, 328 S.C. 51, 68, 492 S.E.2d 


62, 71 (1997); See also Donadieu v. Morgan Cnty. Planning Comm’n, 2016 W. Va. LEXIS 726, 


*15-16 W. Va. (2016) (“With respect to documents that did exist in Planning Commission’s files, 


petitioners appear to complain that the Planning Commission did not disclose those documents to 


them in advance of the public hearing.  However, they misconstrue the nature of Planning 


Commission hearings; they are not akin to civil trials where parities are entitled to certain 


discovery disclosures.  Rather, everything in the Planning Commission’s file was available for 


public inspection, and as the Planning Commission noted, petitioners did not avail themselves of 


that access.”).   


CQRL claims that the Planning Commission improperly accepted revisions past the 


applicant submittal deadline.  However, CQRL admits that these plan revisions were considered, 


reviewed, discussed, and accepted at the public hearing on May 25, 2022.  CQRL App. at ¶¶ 21-
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22.  The LDR explicitly contemplates that an initial subdivision plan will be revised prior to a 


planning commission hearing.  LDR Art. 3.3.3 (“The Authorized Representative will ensure that 


all comments made at the Subdivision Advisory Committee meeting are fully addressed on the 


plan during an identified revision period.  It is the revised plan that is submitted for the Planning 


Commission’s review and approval, hold or denial.”) Additionally, LDR Article 1.6.1 specifically 


allows the Planning Commission to deviate from its subdivision review calendar if “agreed upon 


by both the applicant and the Commissioners.” 


Notwithstanding the provision of a public forum and participation within that forum, 


CQRL claims that it suffered prejudice as a result of the alleged untimely submissions.  To 


establish a procedural due process claim, CQRL must show that the deprivation caused it 


substantial prejudice.  Tall Tower, Inc. v. S.C. Procurement Review Panel, 294 S.C. 225, 233, 363 


S.E.2d 683, 687 (1987).  CQRL fails to show any substantial prejudice, any effect this prejudice 


exerted, what damages the prejudice caused, or how any such prejudice rose to the height of a due 


process violation.  Evidence on the record shows that CQRL had opportunity to voice its concerns 


through document submittal and public debate.  (R. 223, 225-232, 286).  CQRL received notice 


and engaged in the opportunity to publicly express its position prior to the Planning Commission’s 


final decision, thus satisfying the requirements of due process.  See Ross, 328 S.C. at 68, 492 


S.E.2d at 71.  Therefore, CQRL’s allegation regarding due process is misplaced and no grounds 


exist for reversal.   


CONCLUSION 


Based on the applicable deferential “any evidence” standard of review, this Court affirms 


the Planning Commission’s decision to approve the River Preserve preliminary plan.  CQRL fails 


to show the Planning Commission’s decision was arbitrary, capricious, had no reasonable relation 
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to a lawful purpose, nor that the Planning Commission abused its discretion.  Further, CQRL’s 


allegation that its due process rights were violated is unsupported by law as CQRL received 


adequate notice and was afforded meaningful opportunity to be heard before and during the hearing 


for River Preserve.  Therefore, CQRL’s appeal is denied. 


IT IS SO ORDERED. 


 


      


            


     The Honorable Edward W. Miller   


   


 


Greenville, South Carolina 


October ____, 2022 
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Greenville Common Pleas


Case Caption: Citizens For Quality Rural Living Inc VS   Lyonjay , defendant, et al


Case Number: 2022CP2303356


Type: Order/Other


So Ordered


s/ Edward W. Miller


Electronically signed on 2022-11-04 10:44:22     page 10 of 10
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DISPOSITION TYPE (CHECK ONE) 


 JURY VERDICT. This action came before the court for a trial by jury.  The issues 


have been tried and a verdict rendered. 
 


 DECISION BY THE COURT.  This action came to trial or hearing before the court. 


The issues have been tried or heard and a decision rendered.  
 


 ACTION DISMISSED (CHECK REASON):  Rule 12(b), SCRCP;  Rule 41(a), 


SCRCP (Vol. Nonsuit);  Rule 43(k), SCRCP (Settled); 


 Other       
 


 ACTION STRICKEN (CHECK REASON):  Rule 40(j), SCRCP;  Bankruptcy; 


 Binding arbitration, subject to right to restore to confirm, vacate or modify 


      arbitration award;  


   Other       
 


  STAYED DUE TO BANKRUPTCY 


 


  DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX): 


   Affirmed;   Reversed;   Remanded;   


 Other        
   


  NOTE:  ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR 


ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.  


IT IS ORDERED AND ADJUDGED:  See attached order (formal order to follow)  Statement of Judgment 


by the Court:  


 


ORDER INFORMATION 


This order  ends  does not end the case.                                                   See Page 2 for additional information.  


  


For Clerk of Court Office Use Only  
 


 


This judgment was electronically entered by the Clerk of Court as reflected on the Electronic Time Stamp, and a 


copy mailed first class to any party not proceeding in the Electronic Filing System on                         . 


 


  


  


  


  


  


  


  


NAMES OF TRADITIONAL FILERS SERVED BY MAIL 


01/18/2023


✔


2022CP2303356


After reviewing the motion to reconsider, the Court finds there is nothing in it that
would require reconsideration. Therefore, the Court denies the motion.


Lyonjay et alCitizens For Quality Rural Living Inc


Greenville


✔


✔
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Court Reporter:       
 
E-Filing Note:  The date of Entry of Judgment is the same date as reflected on the Electronic File Stamp and the clerk's 


entering of the date of judgment above is not required in those counties. The clerk will mail a copy of the judgment to 


parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.  
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Greenville Common Pleas


Case Caption: Citizens For Quality Rural Living Inc VS   Lyonjay , defendant, et al


Case Number: 2022CP2303356


Type: Order/Electronic Form 4


So Ordered


s/ Edward W. Miller


Electronically signed on 2023-01-18 14:25:14     page 3 of 3
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