
From: Beth Cogan
To: Court Of Appeals Filings
Cc: Desa Ballard; Haley Hubbard
Subject: (Loveless v. Stiles 2022-CP-40-01364) Ltr to COA encl NOA
Date: Friday, January 27, 2023 8:55:30 AM
Attachments: 2023 01 27 Ltr to COA encl Notice of Appeal.pdf

2023 01 27 Notice of Appeal.pdf
A-2022 12 21 Order Granting D. MTC, Deem matters admitted and for Sanctions.pdf
B-2022 12 22 Order Granting Motion for Judgment on the Pleadings.pdf
C-2023 01 10 (filed) Order Denying MTR (Motion for Judgment on the Pleadings).pdf
D-2023 01 12 (filed) Form 4 Various Motions.pdf
2023 01 27 POS NOA.pdf

*** EXTERNAL EMAIL: This email originated from outside the organization. Please
exercise caution before clicking any links or opening attachments. ***

Good morning,
For filing, please see the attached Notice of Appeal for the above-referenced matter.
 
Kindest Regards,
-Beth
 
Beth Cogan, Paralegal
Ballard & Watson, Attorneys at Law
226 State Street
West Columbia, South Carolina 29169
803.796.9299
803.796.1066 Facsimile
beth@desaballard.com
www.desaballard.com
 
 
 

mailto:Beth@desaballard.com
mailto:ctappfilings@sccourts.org
mailto:desab@desaballard.com
mailto:haley@desaballard.com
mailto:beth@desaballard.com
http://secure-web.cisco.com/1CqnaJLvEKJYYujmWHf5NtrNqLrSZnNx8x2t7ttu3vIAHzweY5-cR_dU1Q3gwN1UtV-xjkPknljDSMVrceDmd8Pm1TbiEW1V3qoh3oFlYTwrwijDk2poeyQofxxaSoDeq-MpvBHSCOhYmU9cQz7cxQPLDKk9VisUH0FslVZiS0p5lsm3b9AwyYyWL4QpnnSFlt0mhnoPb0pUrqdjq7Ku5-bBq6iWtNcObzaMUSQ6YHegUQGDMimIbs85Q5apRRQF7v9nqy11_r_TJXLxH31GxZ2xjbFmURwOGLFe-EBPOkOMj5xBKMkq-X9X7JuAQTyBVIWR-50aIunSkR9mKwyYqwcp4742if6m2Nt-iIqUYETe4Hj8enKOhpCtcbFJrMv1hUvZcoYzENQwapZcpmTCuaHeFsOIocTFb6XGTK7u70e_InATzjbpZHzwaT2MusDcCONACqRy2Xzn5btFOCm5YpA/http%3A%2F%2Fwww.desaballard.com%2F



Ballard & Watson Desa Ballard 


Attorneys at Law   Harvey M Watson III 
PERSISTENT. UNWAVERING.         Haley Hubbard 


226 State Street West Columbia, SC 29169 
ph 803.796.9299 | fx 803.796.1066 | desaballard.com 


January 27, 2023 


Via Email (ctappfilings@sccourts.org) 
The Honorable Jenny Abbot Kitchings 
Court of Appeals Clerk of Court 
Post Office Box 11629 
Columbia, South Carolina 29211 


Re: Kenneth B. Loveless v. Lesley Ann Stiles a/k/a Leslie Lou Stiles 
Case No.: 2022-CP-40-01364 


Dear Ms. Kitchings: 


Enclosed for filing, please find a Notice of Appeal and Proof of Service for the above-
referenced matter. Pursuant to paragraph (3)(c) of the Supreme Court’s amended administrative order 
dated May 6, 2022 (“Methods of Electronic Filing and Service Under Rule 262 of the South Carolina 
Appellate Court Rules” originally dated August 25, 2021) a check for the filing fee is being forwarded 
separately via US mail.   


By copy of this letter and as evidenced by the Proof of Service, this filing has been served 
upon counsel for the Respondent and is being filed with the Trial Court. If you have any questions, 
please do not hesitate to contact our office.  With warm personal regards, I am, 


Sincerely yours, 


Desa Ballard 
desab@desaballard.com 


Enclosures 
cc: Via Email 


Chief Justice Jean H. Toal 
Christopher Kenney, Esquire 
Jay Bender, Esquire 
Kenneth Loveless  


s/Desa Ballard
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THE STATE OF SOUTH CAROLINA 
IN THE COURT OF APPEALS 


___________ 
 


APPEAL FROM RICHLAND COUNTY 
CHIEF JUSTICE JEAN H. TOAL,  


Case No. 2022-CP-40-01364 
__________ 


 
Kenneth B. Loveless, ................................................................................ Appellant, 
 
v. 
 
Lesley Ann Stiles a/k/a 
Leslie Lou Stiles,  .................................................................................. Respondent. 
 


__________ 
 


NOTICE OF APPEAL 
__________ 


 
 Appellant Kenneth B. Loveless appeals from the trial court’s Order that granted 


Defendant’s Motion to Compel, Deem Matters Admitted and for Sanctions filed December 21, 


2022, that was received by Appellant on December 21, 2022.   Appellant appeals from the trial 


court’s Order that granted Defendant’s Motion for Judgment on the Pleadings filed December 22, 


2022, that was received by Appellant on December 22, 2022, and from the Order that denied 


Motion for Reconsideration filed on January 10, 2023, that was received by Appellant on January 


10, 2023.   Appellant also appeals from the trail court’s Form 4 Order filed January 12, 2023, that 


was received by appellant on January 12, 2023.   Copies of the orders are attached hereto as Exhibit 


A, Exhibit B, Exhibit C and Exhibit D. 


       s/ Desa Ballard   
Desa Ballard (S.C. Bar No. 498) 
Harvey M. Watson III (S.C. Bar No. 74053) 
Haley Hubbard (S.C. Bar No. 103195) 
 
BALLARD & WATSON 
226 State Street  
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West Columbia, SC  29169 
Telephone 803.796.9299 
Facsimile 803.796.1066 
desab@desaballard.com 
harvey@desaballard.com 
haley@desaballard.com 


       ATTORNEYS FOR APPELLANT 


January 27, 2023 


 
Other counsel of record: 
 
Christopher P. Kenney (S.C. Bar No. 100147) 
CHRIS KENNEY LAW 
Post Office Box 1377 
808 Lady Street, Suite D7 (29201) 
Columbia, South Carolina 29202 
Telephone 803.546.3695 
cpk@chriskenney.law 
 


ATTORNEY FOR RESPONDENT  


 


Jay Bender (S.C. Bar No. 651) 
BAKER, RAVENEL & BENDER, L.L.P. 
3710 Landmark Drive, Suite 400 
Post Office Box 8057 
Columbia, South Carolina 29202 
Telephone 803.799.9091 
jbender@brblegal.com 


ATTORNEY FOR INTERVENOR SOUTH CAROLINA PRESS ASSOCIATION 
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Factual Background and Procedural Background 


This libel action was filed on March 16, 2022. At all times relevant to this action, Plaintiff 


was an elected member of the board of trustees for Lexington-Richland School District 5 (District 


5). Defendant is the administrator of page called “Deep Dive Into D5” located on the social media 


website Facebook. Plaintiff’s claim arises from statements made on the Facebook page that 


Plaintiff contends are “libel per se” and were “voluntarily published on the internet by [Defendant] 


and by others with her [Defendant’s] consent, ratification, and endorsement” which Plaintiff 


alleges were intended by Defendant to be seen by the public “with specific knowledge they were 


false and/or with a reckless disregard for whether they were false or not.” Compl. ¶ 5.  


On April 13, 2022, Defendant filed and answer and counterclaim for abuse of legal process, 


which she served with the discovery at issue here.  


On May 13, 2022, Plaintiff served responses and objections.  


On May 27, 2022, Defendant moved to compel and asked the Court to deem matters 


admitted and sanction Plaintiff for responses she argued “failed to fairly respond to the substance, 


are replete with boilerplate and frivolous objections, and refuse to produce a single document.” 


Def.’s MTC, 1–2. While Defendant’s motion offered examples of responses that she argued were 


illustrative of “bad-faith litigation conduct by the person who chose to file this lawsuit,” her motion 


challenges all of Plaintiff’s objections and responses to her interrogatories, document requests, and 


requests to admit and asks the Court to (1) deem all objections and claims of privileged improperly 


stated and waived, (2) require Plaintiff to submit specific, verified written interrogatory responses, 


(3) require the production of all requested documents, (4) deem all requests to admit as admitted, 


(5) sanction Plaintiff for frivolous objections, and (6) award Defendant attorney’s fees and costs.  
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The Court reviewed Defendant’s motion, Plaintiff’s discovery responses and objections, 


Defendant’s memorandum of law, and the relevant rules and case law. The Court also considered 


the argument of the parties during the December 2, 2022, hearing.  


Legal Standard 


 


A trial court’s exercise of discretion in resolving discovery disputes will not be disturbed 


so long as it is not based on an error of law or factual conclusions that lack evidentiary support. 


Arthur v. Sexton Dental Clinic, 368 S.C. 326, 333, 628 S.E.2d 894, 898 (Ct. App. 2006). 


Discussion 


 


 Having reviewed Plaintiff’s discovery objections and responses, the Court believes they 


reflect a lack of seriousness and are an intentional departure from the discovery rules that warrants 


much of the relief sought by Defendant. A litigant may not bring a defamation claim like the 


allegations Plaintiff made here and then refuse to answer questions and disclose documents to the 


opposing party. Nevertheless, more than six months after Defendant served discovery, Plaintiff is 


yet to offer substantive responses or produce any documents. This is not acceptable under the 


discovery rules. The relief ordered by the Court during the motions’ hearing and memorialized 


here is required for at least three reasons.  


First, the proper scope of discovery in this case is broad. The South Carolina Rules of Civil 


Procedure authorize discovery on “any matter, not privileged, which is relevant to the subject 


matter involved in the pending action, whether it relates to the claim or defense of the party seeking 


discovery or to the claim or defense of any other party[.]” Rule 26(b)(1), SCRCP. “Any matter” 


includes information concerning the existence of other discoverable information without concern 


for whether it will be admissible at trial. Id. Thus, it has long been the law in South Carolina that 


and “an objection on relevance grounds is likely to limit only the most excessive discovery 
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request” and relevance is broadly construed to that end. See Samples v. Mitchell, 329 S.C. 105, 


110, 495 S.E.2d 213, 215–16 (Ct. App. 1997) (quoting J. Flanagan, South Carolina Civil Procedure 


216 (2d ed.1996)).  


 The Court has reviewed Defendant’s discovery requests and has not identified any item 


that would fall outside the very broad scope of what our courts deem “relevant” under Rule 26. 


The claims and defenses joined here—including the defense of truth—necessarily require broad 


investigation into the facts underlying the disputed statements. Defendant is also entitled to learn 


what impact, if any, those statements have had on Plaintiff’s reputation in the community because 


“the focus of defamation is not on the hurt to the defamed party’s feelings, but on the injury to his 


reputation.” See Holtzscheiter v. Thomson Newspapers, Inc. (Holtzscheiter II), 332 S.C. 502, 517, 


506 S.E.2d 497, 505 (1998) (Toal, J., concurring). Further, Defendant is entitled to discovery on 


her counterclaim for abuse of legal process, which requires her to prove an improper, ulterior 


purpose (usually coercion to obtain collateral advantage not involved in the proceeding) and an 


overt act to that end. See Pallares v. Seinar, 407 S.C. 359, 370–71, 756 S.E.2d 128, 133–34 (2014). 


These observations are not as an exhaustive list of what Rule 26 might allow in this case, but 


merely illustrate the broad scope in an action with the type of claims joined by the parties.  


 Plaintiff’s principal effort to resist this conclusion was his counsel’s argument that much 


of the discovery sought was not relevant because Plaintiff brought this suit in his “private” 


capacity, not as a member of the school board. The Court rejects this argument. Based on the 


Court’s review of the Complaint, the disputed statements were made about Plaintiff’s performance 


as a member of the school board. The Facebook page where those statements were purportedly 


made is called “Deep Dive Into D5”—i.e., it is a forum to discuss the school district where Plaintiff 


was an elected member of the board. Further, as an elected official during the relevant period, the 
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Court finds Plaintiff is a public-official plaintiff within the meaning of N.Y. Times v. Sullivan, 376 


U.S. 254 (1964), and progeny. See also Garrard v. Charleston Cty. Sch. Dist., 429 S.C. 170, 208, 


838 S.E.2d 698, 718 (Ct. App. 2019) (a public official is someone who’s position “would invite 


public scrutiny and discussion of the person holding it”). The Court is unaware of any precedent 


that allows a public official to bring a defamation action in his “private” capacity or to use that 


distinction as a basis to limit the scope of discovery.  


 Second, if Plaintiff had legitimate concerns about Defendant’s discovery requests, he has 


failed to raise those concerns in the manner that the discovery rules require. When an interrogatory 


is objected to, the reason must be stated in lieu of an answer, and it is not objectionable merely 


because an answer involves an opinion or contention that relates to fact or the application of law 


to fact.  Rule 33(a), (d), SCRCP. Similarly, objections to document requests require a specific 


reason for any objection. Rule 34(b), SCRCP. Likewise with requests to admit; they must be 


admitted or denied with a denial that fairly meets the substance and is limited to the matter 


disputed. Rule 36(a), SCRCP. Objections based on privilege must expressly make the claim and 


describe the nature of the information withheld in a manner that will allow the requesting party to 


assess the applicability of the privilege or protection. Rule 26(b)(5)(A), SCRCP. Defendant 


construes these rules to require the responding party to “fairly apprise the requesting party of the 


information being withheld and the basis for the withholding.” Def.’s MTC, 1. The Court agrees.  


 When discovery threatens a party with annoyance, embarrassment, oppression, or undue 


burden, a court can grant protection upon good cause shown. Rule 26(c), SCRCP. Applying this 


rule entails burden shifting followed by balancing. First, the resisting party must show a 


particularized harm, then the requesting party must respond with a showing of relevance and 


necessity. See Hollman v. Woolfson, 384 S.C. 571, 578, 683 S.E.2d 495, 498 (2009). If both sides 
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meet their burden, then the court must balance the particularized harm against the need for the 


discovery. Id. However, before such a dispute finds its way before a court, Rules 26, 33, 34, and 


36 require the exchange of information in a manner designed to narrow the items reasonably in 


dispute by making specific requests and specific objections. Plaintiff has not done that here.  


When non-specific, unsupported objections are made, it unnecessarily burdens litigants and 


the court with discovery matters that should either be worked out between the parties or worked 


out to the greatest extent possible leaving the court to handle truly difficult questions over which 


reasonable minds might disagree. Interposing formulaic objections followed by an answer 


“preserves nothing and serves only to waste the time and resources of both the parties and the 


court” while “leaving the requesting party uncertain as to whether the question has actually been 


fully answered[.]” Curtis v. Time Warner Ent.-Advance/Newhouse P’ship, No. 3:12-CV-2370-


JFA, 2013 WL 2099496, at *3 (D.S.C. May 14, 2013) (Anderson, J.) (ordering litigant to submit 


all new discovery responses). Accordingly, “[b]oilerplate, general objections standing alone waive 


any actual, specific objections.” State Farm Fire & Cas. Co. v. Admiral Ins. Co., 225 F. Supp. 3d 


474, 485 (D.S.C. 2016) (Gergel, J.) (citing Mancia v. Mayflower Textile Servs. Co., 253 F.R.D. 


354, 358–59, 364 (D. Md. 2008), and deeming litigant’s objection waived).  


Here, the Court concludes that Plaintiff’s objections are the sort of non-specific, boilerplate 


that the discovery rules do not permit. The examples highlighted by Defendant’s motion (MTC, 2) 


are instructive. Plaintiff’s objections purport to justify his refusal to produce a single document. 


He refuses to answer interrogatories about specific factual allegations in the complaint. See MTC 


at Ex. B at Interrog. Resp. Nos. 9–13. He repeatedly interposes one-word objections without any 


explanation, representation, or showing of the sort of annoyance, embarrassment, oppression, or 


undue burden that might constitute good cause for relief under Rule 26(c). See, e.g., MTC at Ex. 
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B at Interrog. Resp. Nos. 17–30, Ex. C at Resp. Nos. 6–8, 10–16 & 19–25. Plaintiff’s responses to 


requests to admit are argumentative, fail to fairly engage the substance, and incorporate the sort of 


non-specific “general” objections that make it impossible to discern what, in fact, has been 


admitted and what remains in dispute. See, e.g., MTC at Ex. D at Resp. Nos. 1–3, 6–16 & 18.  


Again, these examples are illustrative (not exhaustive) of an approach the Court finds 


incompatible with the discovery rules. Based on the Court’s review, Plaintiff has failed to interpose 


any specific objection that might reasonably place Defendant on notice of the nature of the 


objection or the information being withheld such that she could evaluate the merit of that claim 


and attempt to resolve it with judicial intervention. In the absence of such a showing, the Court 


assumes no justification exists.2 


Finally, while the rules presume a remedy, the need for one here is underscored by the 


scope of the problem and the fact that the litigant flouting the discovery rules is the plaintiff—the 


party that chose to bring this case. The discovery rules authorize a court considering a motion to 


compel to order discovery, treat “an evasive or incomplete answer … as a failure to answer,” and 


presumes fees and costs will be awarded to the prevailing party. Rule 37(a)(3)–(4), SCRCP (“the 


court shall, … require the party … whose conduct necessitated the motion … to pay to the moving 


party the reasonable expenses incurred…”).  


Defendant requests sanctions in the form of fees and costs and urges the Court to issue a 


compulsory discovery order that deems objections waived. The Court declines to order fees and 


costs at this time but believes two compulsory remedies are appropriate.  


                                                           
2 This conclusion is borne out by that fact that Plaintiff’s has not pointed to one single item as a 


specific example of discovery from which he needs protection. In another motion heard during the 


motions’ hearing, Plaintiff sought protection based on broad, unsupported claims that Defendant’s 


discovery was “completely unrelated” and sought in “bad faith.” Mot. Protect. Order, 3. However, 


at no point did Plaintiff provide a specific example that would purportedly warrant this protection. 
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First, during the December 2, 2022, hearing, the Court ordered Plaintiff to resubmit full 


and complete discovery responses to all interrogatories and document requests within 10 days. 


Plaintiff’s objections to those discovery items are hereby overruled. At Defendant’s request, the 


Court is also retaining jurisdiction to ensure compliance with that order.  


Second, Plaintiff’s objections and responses to Defendant’s request to admit are also 


overruled and those 18 requests are deemed admitted due to the evasive responses initially 


submitted. The Court finds these remedies proportional to the infraction considering the law, the 


full record, and the reasoning outlined above.  


Conclusion 


 


For the reasons explained above, Plaintiff’s objections to Defendant’s discovery are 


overruled. Plaintiff has 10 days from December 2, 2022, to resubmit substantive responses to 


Defendant’s 30 interrogatories and 25 document requests, and to produce responsive documents. 


Defendant’s 18 requests to admit are hereby deemed admitted.  


Defendant’s request for fees and costs is denied without prejudice. The Court is retaining 


jurisdiction of this dispute to ensure compliance with this Order.  


AND IT IS SO ORDERED.  
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alleges were intended by Defendant to be seen by the public “with specific knowledge they were 


false and/or with a reckless disregard for whether they were false or not.” Compl. ¶ 5.  


On April 13, 2022, Defendant filed and answer and counterclaim for abuse of legal process. 


On April 26, 2022, Plaintiff filed a reply. On May 10, 2022, Defendant filed this motion arguing 


the Court should grant judgment on the pleadings because (1) she is immune from suit under § 230 


of the Communications Decency Act of 1934 (CDA), as amended, (2) the statements are not 


actionable, and (3) the statements are privileged by the First Amendment to the U.S. Constitution. 


On November 23, 2022, Defendant filed a memorandum of law in support of this motion, which 


the Court has considered, along with the relevant case law. On December 2, 2022, the Court held 


a hearing on the motion and heard argument from the parties.  


Legal Standard 


 


Judgment on the pleadings is proper where there is no issue of fact raised by the complaint 


that would entitle plaintiff to judgment if resolved in plaintiff’s favor. Sapp v. Ford Motor Co., 


386 S.C. 143, 146, 687 S.E.2d 47, 49 (2009) (citing Russell v. City of Columbia, 305 S.C. 86, 89, 


406 S.E.2d 338, 339 (1991)). All well-pleaded factual allegations are deemed admitted for purpose 


of the motion. Russell, 305 S.C. at 89, 406 S.E.2d at 339. The motion will be denied only if there 


is a controverted material fact which, if decided in favor of the non-moving party, would entitle 


him to judgment in his favor. Id.  


Judgment on the motion should also be granted when a pleading is so defective that no 


cause of action is stated, and the plaintiff is not entitled to any relief whatsoever. See Pope v. 


Wilson, 427 S.C. 377, 384, 831 S.E.2d 442, 445 (Ct. App. 2019); Diminich v. 2001 Enters., Inc., 


292 S.C. 141, 355 S.E.2d 275 (Ct. App. 1987).  
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Findings of Fact and Conclusions of Law  


 


 The tort of defamation allows a plaintiff to recover for injury to his reputation resulting 


from the defendant’s communications a false message about the plaintiff to others. Erickson v. 


Jones St. Publishers, LLC, 368 S.C. 444, 464–65, 629 S.E.2d 653, 664 (2006). Libel is a written 


defamation or one accomplished by actions or conduct. Id. The elements of defamation are (1) a 


false and defamatory statement, (2) unprivileged publication to a third party, (3) fault, and (4) 


actionability irrespective of special harm or special harm caused by publication. Id. As discussed 


below, the First Amendment to the U.S. Constitution modifies the common law of defamation 


when, in relevant part, the plaintiff is a public official.  


Having reviewed the pleadings and applicable law, and having considered the arguments 


of the parties, the Court concludes the Complaint is irreparably flawed as a matter of law and 


should be dismissed. Plaintiff’s claim is barred by the CDA, and he has not and cannot pled a 


cognizable claim considering his status as a public official and the actual malice standard required 


by the Constitution.  


I. Section 230 of the CDA bars state law claims to impose liability on a social 


media user for third party statements.  


 


Defendant argues Plaintiff’s claim is foreclosed by Section 230 of the CDA because it bars 


state law actions that seek to hold one social media user responsible for the statements of another. 


The Court agrees.  


Section 230 of the CDA requires that “[n]o provider or user of an interactive computer 


service shall be treated as the publisher or speaker of any information provided by another 


information content provider.” 47 U.S.C. § 230(c)(1). An “information content provider” is “any 


person or entity that is responsible, in whole or in part, for the creation or development of 


information provided through the Internet or any other interactive computer service.” Id. § 
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230(f)(2). An “interactive computer service” is “any information service, system, or access 


software provider that provides or enables computer access by multiple users to a computer 


server….” Id. § 230(f)(2). The CDA also provides an immunity for users from state law claims: 


“No cause of action may be brought and no liability may be imposed under any State or local law 


that is inconsistent with this section.” Id. § 230(e)(3).  


Defendant argues Facebook is an interactive computer service, and she is an information 


content provider, as are the unnamed individuals who allegedly made statements Plaintiff contends 


are libelous. Defendant reads Subsection 230(c)(1) to say that she cannot be treated as the publisher 


or speaker of information provided by another Facebook user and Subsection 230(e)(3) prohibits 


this state law action as an effort to hold her responsible for those other users’ statements in 


contravention of Subsection 230(c)(1). The Court agrees. This is the natural and plain reading of 


the statute, and it comports with the way Section 230 has been applied by federal courts for the 


last 25 years. See, e.g., Monsarrat v. Newman, 28 F.4th 314 (1st Cir. 2022) (moderator of online 


neighborhood forum immune from suit where he copied and reposted defamatory comments about 


plaintiff by anonymous users accusing plaintiff of being a “child predator”); Bennett v. Google, 


LLC, 882 F.3d 1163 (D.C. Cir. 2018) (Google immune from defamation claim predicated on 


failure to remove third-party post), Nemet Chevrolet, Ltd. v. Consumeraffairs.com, Inc., 591 F.3d 


250 (4th Cir. 2009) (consumer affairs website immune from suit over statements made in consumer 


reviews), Zeran v. Am. Online, Inc., 129 F.3d 327 (4th Cir. 1997) (negligence action against AOL 


for unreasonable delay in removing defamatory post barred). 


Plaintiff sought to avoid this conclusion by arguing his claim is different than those barred 


by Section 230. The Complaint alleges Defendant “voluntarily published” the purportedly libelous 


statements as administrator of the Facebook page. See Compl. ¶ 5. During the hearing on this 
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motion, Plaintiff’s counsel argued Plaintiff was presenting a “novel” theory not foreclosed by 


Section 230 and that it was based on Defendant’s purported undertaking as page administrator. 


Specifically, counsel pointed to Defendant’s statement on the Facebook page that “All information 


posted is a result of much research and analysis. . .” See Compl. ¶ 8. In Plaintiff’s view, this 


statement constitutes an undertaking by Defendant to ensure the accuracy of the content posted by 


others on the page and allows Plaintiff to hold her liable for purportedly defamatory statements, 


even if made by third parties. The Court rejects this argument for three reasons.  


First, the Court finds as a matter of law that no reasonable person could read Defendant’s 


statement concerning “research and analysis” and conclude she undertook to ensure every posting 


made on the Facebook page, including the postings of others, were factual, verified, and endorsed 


by Defendant. See White v. Wilkerson, 328 S.C. 179, 183, 493 S.E.2d 345, 347 (1997) (trial court 


makes initial determination whether statements are capable of defamatory meaning).  


Second, even if that statement could be read as an “undertaking” of sorts, that is not a 


legally meaningful distinction under Section 230 and caselaw applying it. For instance, in Zeran 


the plaintiff brought a claim for negligence for failing to timely remove an offending third party 


post and argued AOL was not a “publisher,” but a “distributor” that was exempt from the CDA. 


See 129 F.3d at 331–32. The Fourth Circuit found this distinction meaningless and “foreclosed by 


§ 230.” Id. at 332. In Nemet, the plaintiff argued Section 230 did not apply because it alleged that 


the consumer affairs website where an offending statement was posted “contacted the consumer 


to ask questions about the complaint and to help her draft or revise her complaint.” 591 F.3d at 


258 (quotations omitted). The court rejected this argument noting the allegation made “upon 


information and belief” that the web site “participated in the preparation” of the statement was a 
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bare allegation that, even if true, would not render the website the content provider within the 


meaning of the CDA. Id.  


Plaintiff’s claim here is similarly defective. Even crediting his bald assertion that the 


statements were published with Defendant’s consent, ratification, and endorsement, his allegations 


are indistinguishable from the theories rejected in Zeran and Nemet. Plaintiff’s undertaking theory 


is just negligence by another name—he contends Defendant undertook a duty vet the content of 


the Facebook page and failed to perform that duty. That is a negligence claim, but Zeran is clear 


that styling a claim as one that sounds in negligence does not circumvent Section 230 when the 


factual allegations that purportedly give rise to liability attempt to hold one content provider 


responsible for statements of another. Likewise, statements on a website suggesting review or 


control over third party content do not render one content provider liable for the statements of 


another. Cf. Nemet, 591 F.3d at 258 (“Moreover, in view of our decision in Zeran, [the car dealer] 


was required to plead facts to show any alleged drafting or revision by [the website] was something 


more than a website operator performs as part of its traditional editorial function.”); Barrett v. 


Rosenthal, 40 Cal. 4th 33, 63, 146 P.3d 510, 529 (2006) (Section 230 “does not permit Internet 


service providers or users to be sued as ‘distributors,’ nor does it expose ‘active users’ to 


liability.”). While no reasonable person would assume Defendant’s statement about research and 


analysis constituted an undertaking to validate the accuracy of every other user’s statement, that 


argument fails regardless as a matter of settled law.  


  Finally, based on the Court’s review of the Complaint, there are no statements specifically 


attributed to the Defendant herself. See Compl. ¶ 15 (alleging Defendant published, ratified, and/or 


endorsed seven enumerated statements) & ¶ 16 (26 statements of others). The Complaint is clear 


that Plaintiff seeks to hold Defendant liable for third-party statements based on the notion 
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Defendant was responsible for censoring statements that Plaintiff finds offensive. E.g., Compl. ¶ 


16 (alleging Defendant “acted with actual malice in undertaking the responsibility for monitoring 


the Page, which imposed on her the obligation to delete defamatory posts on the Page.”). Plaintiff’s 


counsel repeatedly confirmed this during the hearing when arguing Plaintiff’s claim is predicated 


on an undertaking theory. However, because there are no statements directly attributable to the 


Defendant, Section 230 is dispositive of the entirety of Plaintiff’s libel claim.  


*  *  * 


 For these reasons, the Court concludes Section 230 of the CDA controls here and requires 


dismissal of this case. The purpose of the CDA is to “act[ ] as a bulwark against ‘intrusive 


government regulation of speech.’” Bennett, 882 F.3d at 1165 (quoting Zeran, 129 F.3d at 330). 


In passing the CDA, Congress sought to protect and preserve vibrant Internet discourse unfettered 


by federal or state regulation. 47 U.S.C. § 230(b)(2). “The specter of tort liability in an area of 


such prolific speech would have an obvious chilling effect.” Zeran, 129 F.3d at 331. This case is 


no exception to that rule. Accordingly, the Court holds Section 230 requires judgment on the 


pleadings in Defendant’s favor. 


II. The First Amendment protects Defendant from suit by a public official 


claiming she had a duty to censor third party statements on a social media site.  


 


Alternatively, the Court concludes Defendant is entitled to judgment on the pleadings as to 


Plaintiff’s libel claim because the actual malice standard articulated in N.Y. Times v. Sullivan, 376 


U.S. 254 (1964), and progeny protects Defendant from suit by a public official alleging she was 


responsible for the veracity of statements by others on Facebook.  


As an initial matter, the Court finds Plaintiff is a public official. In cases involving 


defamation of a public official, the plaintiff must prove the defendant acted with constitutional 


actual malice, i.e., with knowledge the statement was false or with reckless disregard of its falsity. 
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Sanders v. Prince, 304 S.C. 236, 239, 403 S.E.2d 640, 643 (1991) (citing Sullivan, 376 U.S. 254 


at 279–80). Thus, “an important initial step in analyzing any defamation case is determining 


whether a particular plaintiff is a public official, public figure, or private figure.” Erickson, 368 


S.C. at 468, 629 S.E.2d at 666. This determination is a matter of law that must be decided by the 


court. Id. Here, Plaintiff is a public official. As a member of the school board elected by voters, he 


had the sort of power and responsibility over governmental affairs that invites public scrutiny and 


discussion separate and apart from the controversy giving rise to this action. See id. (quoting 


Holtzscheiter v. Thomson Newspapers, Inc. (Holtzscheiter II), 332 S.C. 502, 520 n.4, 506 S.E.2d 


497, 507 n.4 (1998) (Toal, J., concurring in result)). Accordingly, Plaintiff must plead and prove 


by clear and convincing evidence that Defendant’s publication was made with “actual malice,” or 


it is constitutionally privileged. Garrard v. Charleston Cty. Sch. Dist., 429 S.C. 170, 209, 838 


S.E.2d 698, 718 (Ct. App. 2019). 


Defendant argued Plaintiff’s claim fails because Defendant did not publish the statements 


and the statements are not actionable under several theories. See Def.’s Omnibus Mem., 14–26. 


The Court finds it unnecessary to reach many of these arguments. As explained, Plaintiff’s theory 


is that, as administrator of the Facebook page, Defendant undertook an obligation to remove 


defamatory statements and, by failing to do so, she was ratifying or endorsing them. This theory 


is incompatible with the constitutional protections afforded to Defendant by the First Amendment 


for two reasons.  


First, Plaintiff’s undertaking theory can never, as a matter of law, constitute actual malice. 


Under South Carolina tort law, an undertaking is one way an individual can come to have a legal 


duty, the breach of which might cause damages that might be recoverable. See, e.g., Wright v. PRG 


Real Est. Mgmt., Inc., 426 S.C. 202, 213, 826 S.E.2d 285, 290–91 (2019) (quoting Restatement 
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(Second) of Torts (1965) to explain voluntary undertaking for consideration can be liable for failure 


to exercise reasonable care). However, a libel claim never sounds in negligence because “[a] claim 


that a statement constitutes libel or slander must be brought in a defamation cause of action, which 


is grounded in and affected by both common and constitutional law.” Erickson, 368 S.C. at 482–


83, 629 S.E.2d at 673–74 (affirming dismissal of negligence claim).  


Here, Plaintiff must allege not only that the statements are false, but that Defendant, in fact, 


knew they were false or that she “entertained serious doubt” as to the truth but disregarded the 


concern of that falsity. See St. Amant v. Thompson, 390 U.S. 727, 731 (1968) (“reckless conduct 


is not measured by whether a reasonably prudent man would have published, or would have 


investigated before publishing.”). This extremely high standard is not met by an undertaking 


theory. At most, Plaintiff has alleged negligent performance of a duty, but mere errors fall well 


short of what Plaintiff must plead and prove. See Erickson, 368 S.C. at 467, 629 S.E.2d at 665 


(quoting Gertz v. Robert Welch, Inc., 418 U.S. 323, 340 (1974)). Thus, even assuming an 


undertaking allegation could suffice as the predicate for a libel claim (it does not under Erickson), 


it never satisfies the actual malice standard.  


Second, this conclusion is underscored by the prophylactic purpose the actual malice 


standard serves in a case like this one. Speech concerning public officials “must be protected with 


special vigilance” because electing members of the government and debating their qualifications 


touches on “the essence of a free and responsible government.” George v. Fabri, 345 S.C. 440, 


455, 548 S.E.2d 868, 875 (2001) (quoting Harte–Hanks Communications, Inc. v. Connaughton, 


491 U.S. 657, 686 (1989) (quoting James Madison, 4 J. Elliot, Debates on the Federal Constitution 


575 (1861))). Those who choose public life must reasonably expect that this “profound national 


commitment” to public debate on public issues will be “uninhibited, robust, and wide-open” and 
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will at times “include vehement, caustic, and sometimes unpleasantly sharp attacks on government 


and public officials.” Sullivan, 376 U.S. at 270. “However pernicious an opinion may seem, we 


depend for its correction not on the conscience of judges and juries but on the competition of other 


ideas.” Chapin v. Knight-Ridder, Inc., 993 F.2d 1087, 1093 (4th Cir. 1993). These constitutional 


concerns are most present in this case.  


The essence of the statements in the Complaint are opinions and criticism of Plaintiff’s 


performance of his duties as a member of the school board. Some of these statements are pointed 


and question whether Plaintiff has performed his duties ethically, particularly in connection with 


decisions concerning a school district contract and his obligation to recuse himself from official 


action related to the contract. See Compl. ¶ 15. Other statements are sharper, claiming Plaintiff is 


an “unethical hypocrite,” a “liar,” and a “loser,” for example. See id. ¶ 16. However, unpleasant or 


offensive this criticism may be to Plaintiff, it is protected discourse by the First Amendment. 


Defendant was under no obligation to censor the speech of others to protect Plaintiff from criticism. 


The Constitution protects her from such a claim and requires dismissal here.    


Conclusion 


 


For the reasons explained above, Plaintiff’s libel claim fails under Section 230 of the CDA 


and the First Amendment to the U.S. Constitution. Defendant’s motion for judgment on the 


pleadings is GRANTED. Having liberally construed the Complaint and considered the arguments 


of the parties and relevant law, the Court concludes Plaintiff’s libel claim fails as a matter of law 


and is hereby DISMISSED WITH PREJUDICE.  


AND IT IS SO ORDERED.  
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Judgment on the Pleadings).pdf; D-2023 01 12 (filed) Form 4 Various Motions.pdf; 2023 01 27 POS 
NOA.pdf


Good morning, 
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