THE STATE OF SOUTH CAROLINA

In the Supreme Court . RECEIVED

APPEAL FROM HORRY COUNTY JUN 18 2012
Court of Common Pleas
S.C. Supreme Court
Larry B. Hyman, Jr., Circuit Court Judge

Civil Action No. 2012-CP-26-4709

Donnie McBride and Vincent Masterpaul, ...........c.cccoeevioviiiiieieicneeennn. Respondents-Plaintiffs,

South Carolina Election Commission; Marci Andino, as Executive
Director and Representative of the South Carolina Election

Commission; Horry County Election Commission; Russell W. Hall, I1I,
Chairman of Horry County Election Commission; Georgetown County
Election Commission; Dean Smith, Director of Georgetown County
Election Commission; Florence County Election Commission; David

K. Alford, Director of Florence County Election Commission; Marion
County Election Commission; Teresa C. Moody, Director of Marion
County Election Commission; Dillon County Election Commission;

Joe Moffet, Chairman of Dillon County Election Commission; Marlboro
County Election Commission; Phyllis Hagan, Director of Marlboro
County Election Commission; Chesterfield County Election Commission;
Donald Sellers, Director of Chesterfield County Election Commission;
Darlington County Election Commission; Hoyt Campbell, Director of
Darlington County Election CommiSSION, .......c.cveriiriiiiiiiiiiiiiccie e Defendants,

Of whom
South Carolina Election Commission and Marci Andino, as

Executive Director and Representative of the South Carolina
Election COMMISSION, @I .........ocvvievireireriieriieiiieeieaerieeeeeeieesineenieeeine e Appellants-Defendants.

EMERGENCY PETITION FOR WRIT OF SUPERSEDEAS TO VACATE
THE EX PARTE TEMPORARY RESTRAINIG ORDER AND TO DISMISS
THE CASE AND INCORPORATED MEMORANDUM OF LAW IN SUPPORT
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INTRODUCTION

This is an appeal from an order granting the Respondents-Plaintiffs’ Motion for aﬁ Ex
Parte Temporary Restraining Order issued June 14, 2012, preventing Appellants-Defendants’
South Carolina State Election Commission and Marci Andino, as Executive Director and
Representative of the South Carolina State Election Commission (SEC) and the remaining
defendants “from calibrating and/or distributing any electronic voting machines or elections
materials pertaining to the Seventh Congressional District runoff election before a hearing is
held' and a ruling issued on the underlying Petition for Writ of Mandamus.” This Court has
jurisdiction pursuant to S.C. Const. art. V, sec. 5, Rule 240, SCACR, and S.C. Code Ann. § 14-3-
330(4) (Supp. 2011).

The SEC makes this Emergency Petition for Writ of Supersedeas (Petition), and by and
through their undersigned counsel, requests that this Court supersede and vacate the Ex Parte
Temporary Restraining Order (Ex Parte TRO) issued June 14, 2012, and dismiss the action
pursuant to Rules 12(b)(2), (4), (5), and (6), and Rule 65(f)(1), SCRCP. By law, any political
party runoff has to be held two (2) weeks after the first. S.C. Code Ann. § 7-13-50. The political
party runoffs will be held June 26, 2012. In order to prevent electors from being disenfranchised
by the improvidently granted Ex Parte TRO that on its face enjoins the SEC and the effected
County Election Commissions from responding timely to legitimate requests for absentee ballots
for the primary election runoff for the Republican Party for the Seventh Congressional District
(District), this Court should rule on the Petition without hearing or hold a hearing as soon as

reasonably possible.

' The hearing is set for June 21, 2012, two (2) working days prior to the mandatory primary runoff date.
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BACKGROUND

The SEC and the respective county election commissions are tasked with the
responsibility of conducting the political party primary elections. S.C. Code Ann. § 7-13-15
(Supp. 2011). The primary elections for the Democratic and Republican parties were held on
June 12, 2012. The new South Carolina Seventh Congressional District (District or Office)
includes all or portions of Horry, Georgetown, Florence, Marion, Dillon, Marlboro, Chesterﬁeld
and Darlington Counties.

The South Carolina Republican Party State Committee certified to the SEC seven (7)
candidates seeking nomination as the republican candidate for the District in the November
general election. No candidate got a majority of the votes cast for the Office in the Republican
Primary and there will be a runoff for the Office in the Republican Pérty primary on June 26,
2012, as required by S.C. Code Ann. § 7-17-510. Exhibit 1, Affidavit of Marci Andino, § 5.

The South Carolina Democratic Party State Committee (Democratic Committee) certified
five (5) candidates seeking the nomination as the democratic candidate for the .District in the
November general election, including Preston Brittain (Brittain), Gloria Tinubu (Tinubu) and
Ted Vick (Vick). Exhibit 1, Andino Aff,, § 6. On May 29, 2012, the Democratic Committee
forwarded a copy of Vick’s letter of withdrawal as a candidate for the Office. Exhibit 1, Andino
Aff, 7.

Because the Office is a federal office, absentee ballots began to be transmitted by the
County Election Commissions no later than April 28, 2012, and were being transmitted
approximately a month prior to Vick’s withdrawing his name. S.C. Code Ann. § 7-13-380
provides:

After the official ballots have been printed by the proper officer, commissioners,
or other authority, the death or withdrawal of a candidate whose name is printed
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on the official ballot does not require the officer, commissioners, or other
authority to reprint the official ballots, but the officer, commissioners, or other
authority having jurisdiction over the printing and distribution of the ballots
concerned may (1) cause the ballots to be reprinted and be substituted in all
respects for the first printed ballots if this substitution is considered feasible and
advisable or (2) affix a blank label to cover the name of the deceased or
withdrawn candidate on voting systems where possible or appropriate.

(Emphasis added). There was not sufficient time to reprint the absentee ballots, revise the
databases to remove Vick’s name or affix blank labels for the ballots in all eight (8) effected
counties and his name was left on. Exhibit 1, Andino Aff., § 8. If there had been sufficient time,
Vick’s name could have been removed from the ballot in each of the effected counties.

Votes were cast for Vick, whether absentee prior to June 12, 2012, or during the June 12,
2012, Democratic Party primary. If the votes for Vick are counted as part of the total votes cast
for the Office, there will be a runoff between Vick and Tinubu. If the votes cast for Vick are not
cbunted as part of the total votes cast for the Office, Tinubu will have a majority of the vote and
there will not be a runoff. Exhibit 1, Andino Aff., §9.

On June 14, 2012, the County Commissions convened as the County Board of
Canvassers to certify the results of the primary elections. S.C. Code Ann. § 7-17-510 (Supp.
2011). Based upon the long standing interpretation of the SEC, the County Board of Canvassers
did not count’ the votes cast for Vick in determining the vote total for the Democratic Primary
District. Exhibit 1, Andino Aff., § 10. The State Election Commission serves as the State Board
of Canvassers and is responsible for declaring the results of the nominations for federal offices,
including offices, such as here, that involve more than one county. S.C. Code § 7-17-510 (Supp.
2011). The State Election Commission met on Friday afternoon, June 15, 2012, and certified the

results of the District vote and determined that Tinubu had a majority.

2 While not counted, all votes for Vick are preserved.
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DISCUSSION

The Supreme Court should supersede and vacate the Ex Parry TRO and dismiss the
Petition for Writ of Mandamus on the grounds that the Circuit Court lacks personal jurisdiction
over the SEC and, on information and belief, all other defendants® because the Plaintiffs have not
filed and served a summons and complaint as required by the South Carolina Rules of Civil
Procedure (SCRCP), thereby rendering all other documents filed or served in this purported
action a nullity, and the Plaintiffs fail to state a cause of action because they have alleged no
cognizable injury.

On June 14, 2012, Respondents-Plaintiffs Ronnie McBride and Vincent Masterpaul
(Plaintiffs) filed a verified Petition for a Writ of Mandamus (Petition) in the Court of Common
Pleas, Fifteenth Judicial Circuit, Horry County seeking to mandamus the SEC and each of the
County Election Commissions for Horry, Georgetown, Florence, Marion, Dillon, Marlboro,
Chesterfield and Darlingtbn Counties “to conduct a runoff election as required by S.C. Code
Section 7-13-50”. Exhibit 2, p. 1. Respondents also filed a Motion for an Ex Parte Temporary
Restfaining Order with its Mandamus Petition. See Exhibit 3. Later, on the afternoon of June
14, 2012, the Honorable Larry B. Hyman, Jr., At-large Circuit Judge, issued the Ex Parte TRO
which provides, in pertinent part: “The Defendants are restrained from calibrating and/or

distributing any electronic voting machines or elections materials pertaining to the Seventh

Congressional District runoff election before a hearing is held and a ruling issued on the

underlying Petition for Writ of Mandamus.” See Exhibit 4, pages 2-3.

1. THE Ex PARTE TRO SHoOULD BE SUPERSEDED BECAUSE THE LOWER COURT LACKED

JURISDICTION TO ENTER THE ORDER. Pursuant to Rules 12(b)(2), (4), (5), and (6), and Rule

* SEC also does not understand how the Circuit Court in Horry County has jurisdiction over the county election
commissions such as the Florence County Election Commission.
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65(f)(1), SCRCP, the Circuit Court lacked personal jurisdiction over the SEC and, on
information and belief, all other defendants because the Plaintiffs have not filed and served a
summons and complaint as required by the South Carolina Rules of Civil Procedure (SCRCP),
thereby rendering all other documents filed or served in this purported action a nullity. As a
threshold matter, because the SEC has not been served with a summons and complaint as
required under the Ruleé, Plaintiffs have failed to invoke the Circuit Court’s jurisdiction over the
SEC, and the Petition should be disﬁissed as to the SEC for lack of personal jurisdiction.
Further, the Ex Parte Temporary Restraining Order should be vacated for lack of personal
jurisdiction and because the underlying matter was not a proper civil action.

a. Lack of Service and Personal Jurisdiction. As a threshold matter, because

the SEC has not been served with a summons and complaint as required under the SCRCP,
Plaintiffs have failed to invoke this Court’s jurisdiction over the SEC, and the Petition should be
dismissed as to the SEC for lack of personal jurisdiction. Further, the Ex Parte TRO should be
vacated for lack of personal jurisdiction and because the underlying matter was not a proper civil
action.

b. Failure to File and Serve a Summons and Complaint for the Mandamus

Petition. In order for the Circuit Court to have jurisdiction over the mandamus request, Plaintiffs
must file and serve a summons and complaint. See Rule 65(f)(1), SCRCP. Rule 65(f)(1),
SCRCP, provides the requirements for requesting a writ of mandamus and states, in pertinent
part:
No writ of mandamus, habeas corpus, or other remedial writ shall be granted
without notice of motion for the writ to the adverse party, which notice shall be
served, together with the summons and complaint, in event no summons and

complaint have previously been filed and served in the action, upon the adverse
party in accordance with the provision of Rules 4 and 5. Such notice and motion
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shall be supported by affidavit or verified complaint setting forth clearly the facts
entitling the moving party to such writ.

(Emphasis added).

Here, Plaintiffs have not filed and served a summons and complaint as required by Rule
7(a), SCRCP, which provides: “There shall be a complaint ... .” The Mandamus Petition,
however, does not meet the requirements of Rule 10, SCRCP. Further, the plain language of
Rule 65(f)(1), SCRCP, requires a summons and complaint be filed and served in accordance with
Rules 4 and 5, SCRCP. Because Plaintiffs have not filed and served a summons and complaint
on the SEC and, on information and belief, the other defendants, the Mandamus Petition is a
nullity and should be dismissed and the Ex Parte TRO vacated because the underlying matter

was not a proper civil action and the Circuit Court did not have jurisdiction to issue the Order.

2. THE Ex PARTE TRO SHouLD BE SUPERSEDED BECAUSE THE PLAINTIFFS FAIL TO

STATE A CAUSE OF ACTION. Plaintiffs have failed to state facts sufficient to constitute a cause of

action because they have alleged no cognizable injury and this matter should be dismissed. A
motion to dismiss under Rule 12(b)(6), SCRCP, should be granted if the facts alleged and
inferences reasonably deductible therefrom do not entitle the plaintiff to any relief on any theory

of the case. See Gentry v. Yonce, 331 S.C. 1, 522 S.E.2d 137 (1999). Plaintiffs have not alleged

that either is a registered elector of the District and is eligible to vote in any runoff election, if
one were to be held, for the District race.

The District includes all or portions of Horry, Georgetown, Florence, Marion, Dillon,
Marlboro, Chesterfield and Darlington Counties. In order to be eligible to vote for a nominee in
the District, a person has to have residency in the District and be a registered voter. In order to
be eligible to vote in any Democratic Party primary runoff, a voter must not have voted in the

Republican Party primary.
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Plaintiffs do not allege any facts establishing they have been harmed in any manner, thus
they cannot establish they are entitled to relief. At a minimum to bring this action, Plaintiffs
must state facts sufficient to establish they are registered voters eligible to vote in a Democratic
Party primary runoff election—that is, they live in the district, are properly registered to vote in
the District and did not vote in the Republican Primary. Plaintiffs’ Petition contains none of
these allegations. Because Plaintiffs have not established they are eligible even to vote in the
Democratic Party primary, they have not alleged, much less established, they will be harmed by
the lack of a Democratic Party primary runoff election. This matter must be dismissed under

Rule 12(b)(6), SCRCP, for failure to state facts sufficient to constitute a cause of action.

~

3. THE SEC PROPERLY DETERMINED THAT THE VICK VOTES SHOULD NOT BE

INCLUDED IN ORDER TO DETERMINE THE MAJORITY. S.C. Code Ann. § 7-17-600 (Supp. 2011)

provides that ‘[n]o candidate shall be declared nominated in a first primary election unless he
received a majority of the votes cast for the office for which he was a candidate. The question of

a majority vote shall be determined by the number of votes cast for any particular office and not

by the whole number of votes cast in the primary.” Emphasis added. S. C. Code Ann. § 7-17-
610 (Supp. 2011) provides, in pertinent part:

It is the intent of the South Carolina General Assembly that the following method
be used in determining what candidates have received a majority vote for a
particular office and are thereby entitled to be nominated on the first ballot
according to the terms of Sections 7-17-600 and 7-13-50.

(1) If a candidate for a single office is to be selected, and there is more
than one person seeking nomination, the majority shall be ascertained by dividing
the total vote cast for all candidates by two. Any excess of the sum so ascertained
shall be a majority, and the candidate who obtains a majority shall be declared the
nominee. ...

As this Court recently held in Anderson v. S.C. State Election Comm.:
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The primary rule of statutory construction is to ascertain and give effect to the
intent of the General Assembly. Beaufort Cnty. v. S.C. State Election Comm'n,
395 S.C. 366, 718 S.E.2d 432 (2011). In construing statutory language, the statute
must be read as a whole, and sections which are a part of the same general
statutory law must be construed together and each one given effect. Id.; Hodges v.
Rainey, 341 S.C. 79, 533 S.E.2d 578 (2000). Unless there is something in the
statute requiring a different interpretation, the words used in a statute must be
given their ordinary meaning. Mid-State Auto Auction of Lexington, Inc. v.
Altman, 324 S.C. 65, 476 S.E.2d 690 (1996). When a statute's terms are clear and
unambiguous on their face, there is no room for statutory construction and a court
must apply the statute according to its literal meaning,. Id.

Anderson v, S.C. State Election Comm., Shearouse Advanced Sheet No. 16, May 9, 2012, p. 25.

A candidate is defined as an “individual seeking nomination, election, or appointment to an

office,,, .” Black’s Law Dictionary, Eighth Ed, 1999. The clear language of Section 7-17-610 is

that the “candidate” is the “person seeking nomination.” When Vick withdrew, he was no longer
a candidate and was not “seeking nomination.” Since Vick was not seeking the nomination, he
was not a candidate and his votes cannot be counted to determine the majority number.

Further, if Vick had withdrawn earlier in the primary season, his name could have been
removed from the databases for the electronic voting machines and from the absentee ballots.
See S.C. Code Ann. § 7-13-380 (Supp. 2011). It would be absurd to count Vick’s votes toward
determining what the majority vote number is simply on an accident of timing. Further, the
statutory form of the ballot for South Carolina primary elections does not provide for write-in
candidates. Finally, to determine that the General Assembly intended for the votes for a
candidate who had withdrawn from a race had to be counted would certainly reach an absurd
result if there were three candidates for an office on the primary ballot and one withdrew prior to
the election. If counting the votes of the candidate who had withdrawn meant that no candidate
had a majority, there would have to be a runoff for the only two candidates that could be

nominated and the two that had already been through the election process. See Kiriakides v.

United Artists Comm’n. Inc., 312 S.C. 271, 275, 440 S.E.2d 364, 366 (1994) ("However plain the
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ordinary meaning of the words used in a statute may be, the courts will reject that meaning when to
accept it would lead to a result so plainly absurd that it could not possibly have been intended by
the Legislature or would defeat the plain legislative intention... . If possible, the court will construe
the statute so as to escape the absurdity and carry the intention into effect.") (citing Stackhouse v.

Rowland, 86 S.C. 419, 422, 68 S.E. 561, 562 (1910))." Catawba Indian Tribe of South Carolina

v. State of South Carolina, 372 S.C. 519, 526-527, 642 S.E.2d 751, 755 (2007),

Finally, the SEC interpretation that the votes of a withdrawn candidate should not be
counted in determining the majority vote number is a long standing interpretation, having been
provided to the county election commissions in the 2006, 2008, 2010 and 2012 primary election
cycles. The long standing interpretation of the agency should be given difference. “*Courts defer
to the relevant administrative agency's decisions with respect to its own regulations unless there

1s a compelling reason to differ.” South Carolina Coastal Conservation League v. South Carolina

Dep't of Health & Envtl. Control, 363 S.C. 67, 75, 610 S.E.2d 482, 486 (2005); see also Brown

v. Bi-Lo, Inc., 354 S.C. 436, 440, 581 S.E.2d 836, 838 (2003) (*We recognize the Court

generally gives deference to an administrative agency's interpretation of an applicable statute or

its own regulation.’).” Brownlee v. S.C. Dept. of Health and Env’tl Control, 382 S.C. 129, 136,

676 S.E.2d 116.120 (2009)
CONCLUSION
In order not to disenfranchise voters who seek absentee ballots to vote in the Republican
Primary runoff for the Seventh Congressional Distfict, Appellants-Defendants request this Court
to grant SEC’s Petition, supersede the Ex Parte TRO and dismiss the Mandamus Petition. This
is an important issue that should be decided immediately by this State’s highest court. Delay in
this Court’s adjudication of the issue could be detrimental to the integrity of the mandated

election process.

10
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M. Elizabeth Crum, S.C. Bar No. 1486
lcrum@mcnair.net

Ariail B. Kirk, S.C. Bar No. 71101
akirk@mcnair.net

Amber B. Martella, S.C. Bar No. 78706
amartella@mcnair.net

MCNAIR LAW FIRM, P A,

Post Office Box 11390

Columbia, South Carolina 29211

(803) 799-9800

o M 50640,9& o

Attorneys for Petitioners-Defendants
South Carolina State Election Commission
and Marci Andino

June 18, 2012

Columbia, South Carolina
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STATE OF SOUTH CAROLINA )
) VERIFICATION

COUNTY OF RICHLAND )

PERSONALLY appeared before me Marci Andino, who, being duly sworn, deposes and
says that:

1. She is the duly appointed Executive Director of the South Carolina State Election
Commission; and

2. She has read the foregoing Emergency Petition for Writ of Supersedeas to Vacate the
Ex Parte Temporary Restraining Order and to Dismiss the Case and Incorporated Memorandum

of Law in Support, and the matters set forth therein are true to her own knowledge, except those

matters alleged on information and belief, and as to those she believes them to be true.

(MantAud

Marci Andino

SWORN to before me this 17th day
of June 2012.

Wi G

Notary/Public for South Carolina
My Commission Expires: June 21, 2015
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THE STATE OF SOUTH CAROLINA
IN THE SUPREME COURT

APPEAL FROM HORRY COUNTY
Court of Common Pleas

Larry B. Hyman, Jr., Circuit Court Judge

Civil Action No. 2012-CP-26-4709

Donnie McBride and Vincent Masterpaul, .........ccocooovviiiiierieeiicicecceccce e Respondents-Plaintiffs,

South Carolina Election Commission; Marci Andino, as Executive
Director and Representative of the South Carolina Election

Commission; Horry County Election Commission; Russell W. Hall, III,
Chairman of Horry County Election Commission; Georgetown County
Election Commission; Dean Smith, Director of Georgetown County
Election Commission; Florence County Election Commission; David

K. Alford, Director of Florence County Election Commission; Marion
County Election Commission; Teresa C. Moody, Director of Marion
County Election Commission; Dillon County Election Commission;

Joe Moffet, Chairman of Dillon County Election Commission; Marlboro
County Election Commission; Phyllis Hagan, Director of Marlboro
County Election Commission; Chesterfield County Election Commission;
Donald Sellers, Director of Chesterfield County Election Commission;
Darlington County Election Commission; Hoyt Campbell, Director of
Darlington County Election COmMmMISSION, .....ccoviviriieiiiriiiieirinie et sen e Defendants,

Of whom

South Carolina Election Commission and Marci Andino, as
Executive Director and Representative of the South Carolina
Election COMIMISSION, BI€ ....vciiiriieariairieiereseeeteeatrraraeesseesssessreestarasseesseesenesneesanesenes Appellants-Defendants.

AFFIDAVIT
PERSONALLY APPEARED BEFORE ME, Marci B. Andino, who, first being duly sworn,
deposes and says that:
1. She is the duly appointed Executive Director of the South Carolina State

Election Commission (SEC) and is a resident of Richland County, South Carolina.
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2. The SEC and she were served on June 15, 2012, with a Petition for a Writ of
Mandamus (Petition), a Motion for an Ex Parte Temporary Restraining Order (Motion) and
an Ex Parte Temporary Restraining Order. Attached as Attachment A is a true and accurate
copy of the only documents in connection with this case that have been served upon the SEC.

3. Neither the SEC nor she has been served with a Summons and Complaint in
this matter.

4, As a result of the 2010 census, a seventh congressional district (District) was
added in South Carolina. The District encompasses all or part of the precincts in Horry,
Georgetown, Florence, Marion, Dillon, Marlboro, Chesterfield and Darlington Counties. As
a federal office, the transmission of absentee ballots for the District was not covered by the
April 20, 2012 Order of the Supreme Court of South Carolina staying the transmission of
absentee ballots in the case of Anderson v. S. C. Election Comm’n. Absentee ballots for the
Democratic Primary for the District began to be transmitted no later than April 28, 2012.

5. The South Carolina Republican Party State Committee certified to the SEC
nine (9) candidates seeking nomination as the republican candidate for the District in the
November general election. No candidate got a majority of the votes cast for the office in the
republican primary and there will be a runoff for the office in the Republican Party primary
on June 26, 2012, as required by S.C. Code Ann. § 7-17-510. The runoff election for the
Republican nominee for the Seventh Congressional District will have to be conducted, and
the election commissions must be able to transmit absentee ballots now and allow electors to
vote at the county election commission now.

6. The South Carolina Democratic Party State Committee (Democratic

Committee) certified five (5) candidates seeking the nomination as the democratic candidate
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for the District in the November general election, including Preston Brittain (Brittain), Gloria
Tinubu (Tinubu) and Ted Vick (Vick).

7. On May 29, 2012, the SEC received an e-mail from the Democratic
Committee attaching a copy of the letter Mr. Vick had sent to the Committee formally
withdrawing from the Democratic Party Primary as a candidate for the Seventh
Congressional District. A tr-ue and accurate copy of the e-mail and letter are attached hereto
as Attachment B.

8. It was not feasible or advisable for the SEC to revise the databases to
substitute a database with Vick’s name removed from the electronic voting machines. After
Vick’s withdrawal, the county election commissions struck Vick’s name from any absentee
ballots that were transmitted to voters for the eight (8) counties or parts thereof comprising
the District.

9. If the votes for Vick are counted in the votes cast for the Democratic
nomination vote total, there will be a runoff between Brittain and Tinubu but, if the votes cast
for Vick are not counted, Tinubu will have a majority of the votes cast and there will not be a
runoff.

10. Since the 2006 primary election cycle, the SEC has instructed county board of
canvassers not to count the votes of any candidate who withdrew his candidacy prior to the
date of the primary election. Attached-as Attachment C are true and accurate copies of the
instructions sent to the county election commissioners for the 2006, 2008, 2010 and 2012
primary elections.

11. On June 14, 2012, the county election commissions for the eight effected

counties meet as the county board of canvassers and, in accordance with the SEC policy
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regarding determination of the majority vote when a. candidate withdraws prior to the
primary, each certified the results of the Democratic Primary District race without counting
the votes cast for Vick.

12. On June 15, 2012, the SEC meet and as the State Board of Canvassers and
certified the results of the Democratic Primary District race without counting the votes cast
for Vick and determined that Tinubu had a majority of the vote and no runoff is n.ecessary for
the District race.

13.  As of June 18, 2012, there will be only eight (8) days remaining for absentee
ballots to be requested andr cast so that absentee voters will not be disenfranchised.

14, The Court’s Temporary Restraining Order does not appear to limit the
injunction to the Democratic Party primary runoff election when it ordered: “The Defendants
are restrained from calibrating and/or distributing any electronic voting machines or elections
materials pertaining to the Seventh Congressional District runoff election before a hearing is
held and a ruling issued on the underlying Petition for Writ of Mandamus.”

15. At any time in the calendar year, a voter can request an absentee ballot for the
primary and/or any primary runoff. Beginning on Juﬁe 14, 2012, she began receiving
requests from several effected county electién commissions that had voters requesting
absentee ballots for the District Republican Party primary runoff election asking if they could
transmit absentee ballots to voters requesting the same or allow voters who came into the
county election commission office to vote.

Further Affiant saith not.

Chapn BAnd

Marci B. Andino

COLUMBIA 1082011vl



¢

SWORN TO and subscribed before me
this 17™ day of June, 2012.

a = ? R R It N
R ~ Notary Puplic for the State of South Carolina.
P I PR T .
St =My Commission expires:
PR S - A
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COUNTY OF HORRY

Donnie McBride and Vincent. Masterpaul

)
)
)
)
Plaintiff(s) )
)
)
)
)

South Carolina Election Commission, etal

(Please Print)

VS,

" Defendant(s) )

‘Submitted By: L. Morgan Martin
Address: 1121 Third Avenue

‘Conway, SC 29526

NOTE: The cover sheet'and information contained herein neither replaces nor supplements the filing and service of pleadings.or other papers
as rcqmred by law. This:form.is required for the use of the Clerk of Court for the purpose of docketing: it must be filidd. ouwmp%l)
o

signed, und dated. A.copy of this cover sheet must be:served on the defendant(s) along with the.Summons and Complﬂ’ﬁt

DOCKETING INEORMATION (Check all thar apply)
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Contracts
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aoaooon

Other:(199)
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IN THE. COURT OF COMMON PLEAS

CIVIL ACTION COVERSHEET

soiz-cp - 26. 4707

SC'Bar #:
Telephone #:
Fax #:
Other:
E-mail:

*lf Action is Judgment/Setilement-do not complete

Thxs case is- exempt from ADR. (Proof of ADR/Exemptlon Attached)

NATURE OF ACTION (Check One Box Below)
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20
O
[0 Other(299)
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Death Settlement (700)
Foreign Judgment (710)
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“Transfer of Structured
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Application’(760)
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Special/Complex /Other
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Mandamus.(520).

[J Habeas.Corpus (530)

[] Other (599)

O Environmental:(600):

{0  Automobile:Arb. (610)

] Medical (620)

B8 Other (659)

] Pharmaceuticals-(630)
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]

]
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Torts ~ Personal Injury
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Motor Vehicle Accident (320)
Premises, Liability (330)
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Personal Injury (350)
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Other (399)

Administrative Law/Relief
Reinstate' Driver's-License (800)
Judicial Review (810)

Relief (820)

Permanent Injunction (830)
Forfeiture-Petition (840)
Forfeiture—Consent Order (850)

Other (899):

Date:

[J NON-JURY TRIAL demanded in.complaint.
'This cas'e' is subject to- ARBITRATION pursuant to:the: Court Annexed'Altemative Dispute'Reso’luno

June ¥

Ooo0oooao

OO0 0O Oopnooonn

SCB3667
843.248-3177
843. 248-2868 42

mmartin@sccoast.net.

Real Propcm
Claim & Dchvery (400)
Condemnation (410)
Foreclosure. (420)

Mechanic’s Lien (430)
Partition (440)

Possession (430)

Building Code Violation (460)
Other (499)

Appeals
Arbitration (900)
Magistrate-Civil (910)
Magistrate-Criminal (920)-
Municipal (930)
Probate Court {940)
SCDOT (950)
Worker's Comp.(960)

Zonmo Board (970}
Administrative Law Judge (980)

Public Service Commission (990)
Employment Security Comm (991)
Other. (999)

»,'2012

"Note: Frivolous civil proceedings may be)sub_;ect to sanctions pufsuant to SCRCP Rule 11, anid the: South Carolina anolous
Civil Proceedings Sanctions Act,.S.C..Code Ann. §1:5-36-10 et. seq.

ATTACHMENT
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STATE OF SOUTH CAROLINA
COUNTY OF HORRY'
Donnie McBride and Vincerit Masterpaul
Plaintiffs,
V.

South Carolina. Election Commission; Marci
Andino, as Executive Directorand
Representative of the South Carolifia. Election
Commission; Horry County: Election
Comimission; Russell W. Hall, i1I, Chairman of
Horry County Election Commission;
Georgetown County Election Commission;
Deait Smith, Director of Georgetown County
Election. Commission; Florence County:
Election Commission; David K. Alford,
Director of Florence County-Election
Commission; Marion.County Election
Comitiission; ‘Téresa:C. Moody, Ditector of
Marion County Election Comrhissibn_;.Dillon
Coumy Election Commission; Joe'Moffet,
Chairman of Dilion County Election
Commission; Marlboro County Election
Commission; Phyliis Hagan, Director of
Marlboro-County Election- Commission;.
Chesterfield County Election‘Commission;
Donald Sellers, Director of Chesterfield County
Election Commission; Darlington County
Election Coimmission; Hoyt Campbell; Director
of Darlington: County Election' Commission;

: Defendaiits.

St

[N THE.COURT OF COMMON PLEAS.
FIFTTEENTH JUDICIAL CIRCUIT

Case No. 2012-CP-

PETITION FOR A.

WRIT OF MANDAMUS

Pursuant to S.C. Const. art. V, §20 and Rule 635, SCRCP, Petitioners ask this Court to

issue a writ of mandamus di’réctihg Defendant South Carolina Election Commission (state

Election Commission) and all other named Defendants' to conduct a runoff election as required

by S.C. Code Section 7-13-50. For the reasons set forth below, an order from this Court is

' The named county-eléction comrnissions are joined as necessary parties to:allow this'Court to grant full

relief.

2012-CP-26-.__ ‘
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urgently needed to prevent irreparable injury resulting from the Defendant state Election
Commission’s tefusal to count votes cast in yesterday’s Democratic primary election for a
candidate in the: Seventh Congressional District. By refusing to count these votes, the state
Election Commission has erroneocusly and unlawfully concluded that a primary runoff election
should not ben held. This is a violation of the state Election Commi‘ss'ion’ts clear and unambiguous
statutory. mandate to count all of the votes _éaisi;;@hen deciding whether a runoff election is
necessary. As such, this Court shouid issue' the writ to prevent further confusion and harm
resulting from the state Election Commission’s conduct.
FACTS

Yesterday, June 12, 2012, South Carolina conduced statewide primary elections for the
Democratic-and Republican ‘parties to allow those political parties to select nominees through
‘ primary election. See S.C. Code Ann § 7-11-15. One of the primary elections conducted
yesterday was the Democratic. primary to .elect a party nominee to run for the United States
House of Representatives in the.new Seventh Congressional District.

This election included five candidates: Preston Brittain (Brittain), Pamell Diggs (Diggs),
Harvey Pavilack.(Pavilack), Gloria Tinubu (Tinubu), and Ted Vick (Vick). These five candidates
v;/,er'e' certified by: the” South Carolina Democtatic Pafty as candidates eligible to -appear on
yesterday’s primary ballot. See S.C. Code Ann. § 7-13-40 (requiring: the. political parties to
certify candidates). '

On or about May 28, 2012, Vick, suspended his campaign. His name remained on the
primary election ballot as a candidate for Congress.

Yesterday, voters cast ballots for all five of these gan,didates:.. Tinubu earned the. largest

. humber of votés cast with 16,370 votes, followed: by Brittain with 12,300 votes, Vick with an

2012-CP-26-: : ' Page 2



unknown number of votes, Diggs with: 1,404 votes, and Pavilack with 1,143 votes. While it is
presently unclear how many votes Vick earned — because of the illegal conduct of the state
Election Commission at issue here — riews reports estimated that Vick earned approximately

sevén (7) percent of the overall votes cast. None of these candidates ‘earned a majority. of the

votes cast.

Sometime yesterday evening, an employee with the South Carolina'lélection Commission
incorreetly told numerous newépaper's and telévision stations that Tinuﬁu was the: winner of the.
election. This state Election Commission employee: further stated, as reported, that VleS v_ot'es».
would ot be counted.’ Exhibit A. The state Election Commission website subsequently
removed Vick’s name and vote totals from their website.

S:C..Code:Section 7-17-600 states that:

No candidate shall be declared nominated. in a first primary election unless he

réeceived a majority of the votes-cast for the office for which he was a candidate.

The question of a majority vote shall be determined by the number of vetes cast
for:any-particular office and not bythe whole number of votes cast in the primary.

(erhphasis.added). Furthermore, S.C. Code Section 7-17-610 explains what constitutes a majority-
of the-votes-cast for the purpose of determining whether a candidate has earned a majority of the
votes:

If a candidate for a single office is to be selected, and there is more than one
person seeking nomination, the majority shall be ascertained by dividing the total
vote:cast for .all candidates. by two..Any-excess of the Sum so ascertained shall be
a majority, and the candidate. who obtains. a majority shall be declared the
nomiriee:

2 See e.g.,-Steve Jones, Sun News, “Tinubu wins-Democrat race for 7th District; Rice, Bauer to runoff.in GOP,”

June 12, 2042, ayailable at:-hitp://www.myrtlebeachonline.com/2012/06/12/2883208/runoff-to-be-heid-in-7th-
district.html; : Associated: Press, “Tinubu wins: in‘Democratic nomination in; 7th,* June: 12, 2012, available at:
hittp:/www: theitem: com/news/ap state_news/article_d2¢885le-2ea2-5cc2x b5d5-775b7adb75da html; ‘Tracy.
Vreeland, Carolina Live.com; “Gloria Tinubu wins 7th Congressional District Democratic race,” June. 12, 2012,
available at .
http:/lwww: carolinalive.com/news/story.‘;aspr?l1st=~%5Cnews%SCllsts%SClocal%ZOand%ZOstate&ld=764892#.T9i'
1YStYvWp. ’

¥ Avaxlable at http //www efur- scvotes org/SC/39142/85868/en/summarv html ‘

201‘2-C—P‘-26—< ' Page 3



When a candidate fails tb earn a majority of the votes, the state Election Commission and county
election commissions must conduct a second primary within. two weeks of the first prithary
pursuant to S.C. Code Section 7-13-50.

By erroneously excluding the votes cast for Vick frO’m the calculation under S.C. C‘od:e_
Section 7-17-610, the state Election Commission will not conduct the second primary. election
(runoff) required by Section 7-13-50. An order from:this Court is urgently needed fo compel the.
state Election Commission to perform this ministerial duty and to ensure that it can.be ¢conducted
in acecordance with the statutory schedule timeline for conducting runoff elections.. 7

PETITION FOR A WRIT OF MANDAMUS
(All Défendants)

A writ of mandamus must issue when an official (1) has a-duty to' perform an act, (2) the
act 1s ministerial and lacks discretion, (3) the petitioner is legally entitled to the discharge of the

act by the official, and (4) there is no other legal remedy available, HHHunt Corp: v. Town of

Lexington, 389 S.C. 623, 640, 699 S.E.2d 699, 707 (Ct. App. 2010). This case meets that
standard:.

Here Defendants, the state Election Commission and -the named county election
commissions, are responsible for conducting primary elections. S.C. Code Ann. § 7-13-15.
Second, Defendants have no discretion with which to conduct these elections as the procedure is
explicitly proscribed by statute. S.C. Code Ann. §§ 7-13-10 et seq. With respect to-how the state
Election Commission must calculate whether a candidate received ;he major_it_y of the: vote, the
General Assenﬁblyl has expressed its position in no uncertain 'terms. S.C..Code Ann. 7-17-610 (“It
is the lintent of the South Carolina General Assembly that the following m‘etho‘d be used in

determining what candidates have received a majority vote. for a particular office and are thereby

12-CP-26- ' Page 4
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entitled to be nominated on the first ballot according to the terms:of Sections 7+17-600 and: 7-13-
50.”) By providing an explicit procedure, the Genéral Assembly has removed ‘all discretion.
Third, Petitioners are voters of this state who voted in this election and is entitled. to have their
votes and all other votes cast in this-election in accordance with thé laws of this state.. Fourth,
there 1s no other remedy ‘available to Petitioners that will not substantially prejudice: thé timely -

conduct of this election.

PRAYER FOR RELIEF

Fof the.reasons set forth above, Petitioners respectfully requests that this Court:

(1) Issue a writ of mandamus instructing the state Election Commission to count all-votes:
cast for Ted Vick and conduct a runoff election if no candidate received a majority of
the vote as required by S:C.:Code Section 7-17-600;

(2) Order all other relief this Court deems fair and just.

Re\gpe.ctfuh»y"shbmi_tt d by:
; /

H ' P

A Morgan Marfd & 7 Iv:v_

2012-CP=26-_ ‘ : B Page 5



VERIFICATION

1 HAVE READ THE ABOVE. PETITION IN ITS ENTIRETY AND VERIFY THAT ITS
SONTENTS ARE‘'TRUE TO &[E.BE;ST OF MY KNOWLEDGE.
f 3

RE T ST

Petitioner/ Donnie McBride

wiornl before me on June 13, 2012

"Notary Public fc/)r‘So‘yzlfaro‘ na
My commission expires

5a ]/gog/




VERIFICATION -

I HAVE READ THE ABOVE PETITION IN ITS ENTIRETY AND VERIFY THAT ITS
CONTENTS A RUE TO THE BEST OF MY KNOWLEDGE.

TS

Petitioner/ Vincent Masterpaul

Swom before me on. June 13 2

Wit o I el

\Io%aty Rilblic for South Caxo]ma
My commission expires  //- Z-/7

o2z raer



STATE OF:SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FIFTEENTH JUDICIAL-CIRCUIT
COUNTY OF HORRY )
)} CASENO.: -CP- -
L . - )
Donnie McBride and Vincent Masterpaul ) MOTION AND ORDER INFORMATION
Plaintiff, ) FORM AND COVERSHEET
Vvs. )
)
South Carolina Election Commission, et al ) -
‘ Defendant. ) :
Plaintiff’s Attorney: Defendant’s Attorney:
L« Morgan martin; Bar No. 3667 . : , Bar No.
Address: Address:
1121 Third Avenue.
Conway, SC' 29526 Phone: Fax
Phone: 843-248-3177Fax 843-248-2842 E-mail: Ot'her-
E-mail: mmartin@sccoast:netOther:

5
[ IMOTION HEARING REQUESTED (attach written motion and complete SECTIONS Iﬁ 3104}
XIFORM'MOTION, NO HEARING REQUESTED (complete SEETIONS Mand )
[CJPROPOSED.ORDER/CONSENT ORDER (complete. SECTIONS I and IIT)

‘ , SECTION I: Hearing Information
Nature of Motion: Ex Parte _ o
‘Estimated Time Needed: 30 mins: Court Reporter Needed: [XIYES/ ] NO

SECTION II: Motion/Order Type

B Written: motion attached
[JForin Motion/Qrder -
Ye) “%for rellef.oraction by the fourt as set forth in the attached proposed order.

. I _ June 14, 2012
( Signatued of &tforndy for [X] Plaintiff /] Defendant Date subimnitted
g 7

_ - SECTION III: Motion Fee
PAID - AMOUNT: §
[J EXEMPT: [ Rule to Show Cause in Child or Spousal Support.
(check reason) [[] Domestic Abuse or Abuse and Neglect
O Iﬁdi’ge‘nt'_Stams [J state Agency v. Indigent Party
[[] Sexually Violent Predator Act ] Post-Conviction Relief
] Motion for Stay in Bankruptcy-
[C] Mation for Publication ] Motlon for Executlon (Rule 69; SCRCP)
. [I'Proposed order submitted at.request of the court; or,
reduced to writing from motion made in open court per judge’s instructions.
Name:of Court Reporter:

[J-Other:
JUDGE’S SECTION’
{T] Motion Fee to be paid upon filing-of'the attached | JUDGE CODE
-order..
[C] Other: : Date:
CLERK’S VERIFICATION
“Collected by: . DateFiled:

:(] MOTION FEE COLLECTED: ‘$
[] CONTESTED — AMOUNT DUE: $

SCCA 233 (11/2003)



STATE OF SOUTH CAROLINA )
‘ )

COUNTY OFHORRY )

" Donnie-McBride and Vincent Masterpaul,
Plaintiffs,
V.

South Carolina Election. Commission; Marci
Andino, as Executive Director and
Representative of the. South Carolina
Election Commission; Horry County
Election:‘Commission; Russell W. Hall, I11,
Chairman of Horry County Election
Commission; Georgetown Gounty Election
Commission; Dean Smith,. Director of
Georgetown County Election Commission; )
Flotence County Election Commission;

County Election Commission; Marion
County Election Commission; Teresa C.
Moody, Director of Marion County Election
Commission; Dillon County Election)
Commission; Joe Moffet, Chairman of

_ Dillon County Election Cominission;
Marlboro County. Election Commission;
Phyllis:Hagan, Director of Marlboro County
Election Commission; Chesterfield County
Election Commission; Doriald Sellers,
Director of Chesterfield County Election
‘Commission; Darlington County Election
Commission; Hoyt Campbell, Director of
Darlington-County. Election Commission;

Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
g
David K. Alford, Director of Florence )
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

2012-CP-12-

IN THE COURT OF COMMON PLEAS:
FIFTTEENTH JUDICIAL CIRCUIT

Civil Action No.: 2012:CP-26- .

MOTION FOR AN EX PARTE
TEMPORARY'RESTRAINING ORDER

Page 1




Pursuant to Rule 65, SCRCP, Plaintiffs petition the Court for an ex parte temporary
restraining order prohibiting Defendant South Carolina Election Commission (State Election
Commission) to conduct a runoff el’e_c,tioﬁ; as required by S.C. Code Section 7-13-50. Plaintiffs
ﬁ_le-.this- motion in conjunction with a verified complaint seeking -a Petition for a Writ of
Mandamus to: compel ‘the Defendants to conduct the runoff election for the Democratic Paft'.ji
Primary of the Séventh Congressional District in compliance with South Carolina faw.

For the reasons set forth below,.an immediate ex parte -order from this Court is urgently .
needed to prevent irreparable injury resulting from the Defendant State Election Commission’s
refusal to count votes cast in yesterday’s Democratic primary election for'a candidate in the
Seventh Congressional District. By refusing to count these votes, the Staté Election Commission
has erroneously and.unlawfully concluded that a runoff election should not be held. While doing
so, the State Election Commission is now certifying voting machines and compiling elections
materials- throughout the Seventh Congressional District in a manner that will provide a
.'Republican.Party Primary runoff but will exclude a Democratic Party: Primary runoff. An order
from this court is urgently needed to restrain the ‘State Election Comriission from: distributing
‘such. machines, data, or materials until the underlying Petition for Writ of Mandamus may be
heard.

FACTS
On June 12, 2012, South Carolina conducted ‘statewide: primary elections for the
.‘Democraﬁc aﬁd?»Republi'can- parties to allow those political parties to select nominees through.
primary- election. See S.C. Code Ann § 7-11-15. One of the primary elections ‘conducted’
yesterday was the Democratic primary to elect a party nominee to run for the- United States

" House of Representatives in the new Seventh Congressional District.

2012:CP=12-______ ‘ ' Page?2



This?el_ec:ti‘on included five candidates: Preston Brittaiﬁ (Brittain), Parnell Diggs (Diggs);
Harvey Pavilack (Pavilack), Gloria Tinubu (Tinubu), and Ted Vick (Vick). These ﬁv.e:candidate's
were certified by the  South. Carolina Democratic Party ag candidates eligible to ‘appear on
yesterday’s primary ballot. See' S.C. Code Ann. § 7-13-40 (rquiring_ the: political parties to
certify candidates). A

On or about Ma__y 28,2012, V'i"ck, suspended his campaign. His name remained on the.
primary election ballot as a candidate for Congress.

On Tuesday, June 12, 2012, voters cast ballots for all five of fhese candidates. Tinubu
eamedl the largest number of votes cast with 16,370 votes (48.8%), followed by Brittain with
12,300 votes ,(3‘6.7%), Vick with approximately 2,340 votes (7.0%), Diggs with 1,404 votes
{4.2%), and Pavilack with 1,143 votes (3.4%). None of these candidates earned a majority of the
votes cast.

Sometime TUesd_ay evening, an employee with the South Carolina Election Commission
incorrectly told numerous newspapers and television ‘stations that Tinubii was the winner of the
election. This State Electiort Commission efnployee further stated, as reported, that Vick’s votes
would not be counted. (1) Exhibit A. The State Election Commission website subsequently
removed Vick’s name and vote ‘totals from their website (2). The-resulting change in vote totals
and percentages wrongfully gave the'-'appearance of Gloria Tinubu receiving in excess of 50% of
the ballots-cast in‘the. Democratic Primary.

S.C. Code Section 7-17-600:states that:

No candidate shall be declared nominated in a first primary election unless he received a

majority of the votes cast for the office for which he was a candidate. The question of a majority

2012-CP-12-. _ , Page:3



vote shall be determined by the number of votes cast for any particular office and not :b'y the
whole-fumber of votes cast in the primary.

Fﬁrth'ermore,. S.C. Code Section 7-17-610 explains what constitutes a 'majority of the
votes cast for the purpose of determining whether a candidate has earned a majority of the votes:
If ‘a candidate for a single office is to Ee selected, and there. is more than one person seeking
nomination, the majc;rity shall be ascertained by dividing the total vote cast for all cand“idétes‘by
two. Any excess of the sum so: ascertained shall be a majority, -and the candidate who obtains a
majority shall be declared the nominee.

When a candidate fails-to earn a majority of the: votes, the State Election Commission and
county election commissions must conduct a second primary within two weeks of the first
primary pursuant to:S.C. Code Section 7-13-50.

By erroneously excluding the votes cast for Vick from the calculation under S.C. Code.
Section 7-17-610, the State Election Commission will not c—;onduct the second primary election
{runoff) required by Section 7-13-50. An ex parte order from this Court is urgently needed to
prohibit the State: Election Commission from calibrating and distributing, electronic voting
machines and -other elections data and materials that exclude the ‘r’equired Democratic. Party
runoff until the underlying Pétition for a Writ of Mandamus can be heard.

ANALYSIS
Rule 65(b), SCRCP sets for the requirements for obtaining‘a temporary restraining order.. -
‘No temporary restraining order shall be granted without notice of motion for the order to the
adverse party unless it clearly appears from specific facts shown by affidavit or by a verified
complaint that immediate and irreparable injury, loss or damage will result to the applicant

before.notice can be:served and a‘hearing had thereon.

2012-CP-12- Page 4



As the verified complaint petitioning the court for a writ of mandamus shows, immediate
and ii-reparable injury threatens the voters of the Seventh Congressional District if the Election
Commission faiis to coriduct.a Democratic Party primary runoff in compliance with State law.

| As we speak, the State Election Comrnission is preparing electronic- voting'machines and
other election materials that exclude Seventh Congressional District Democratic. candidates from
the statutorily-mandated June 26, 2012 election. Because the voting machines and other election
materials, once distributed over a multi-county area including hundreds of voting precincts, are
virtually (if not completely) impossible to gather, recalibrate,‘and redistribute by the statutorily-
mandated election date, any further action taken by the State Election Commission that excludes
Democratic candidates from the ballot threatens immediate and irrefja'ra“ble. injury to the Plaintiff
and all vot‘-ing-citjz,eﬁ'vs of the Seventh Congressional District.

As a reésult, Plaintiffs respectfully seek an ex parte order temporarily restraining the State
Election Commission and all 6ther Defendants from preparing electronic voting machines or any
other election: materiais pertaining to the June 26, 2012 runoff.election until a full hearing may
be had on'the verified complaint seeking a Petition for Writ of Mandamus that accompanies. this

motion.

5

r«g'érﬁ Ma}ti;r{ f \

Conway, SC

June [4 2012
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(1Y See e.g.; Andrew Shain, The State, “SC Dems Ask: Why Did Vick’s Votes Vanish?”
‘http://www thestate:com/2012/06/13/2314217/sc-dems-ask-why-did-vicks-votes.html; Steve.
Jones, Sun News, “Tinubu wiris Democrat race for 7th District; Rice, Bauer to runoffin GOP,”
June 12, 2012, availablé at: http://www.myrtlebeachonline.com/2012/06/12/2883208/runoff-to-
‘be-held-in-7th-district.html; Associated Press, “Tinubu wins in Democratic nomination in 7th,"
June 12, 2012, available at: “http://www.theitem.com/news/ap_state news/article 42¢8851e-
2ea2-5cc2-b5d5-775b7adb75da. html; Tracy Vreeland, Carolina Live:com, “Gloria' Tinubu wins
7th  Congressional District  Democratic ~race,”  June 12, 2012, available at:
hitp://www carolinalive.com/news/story.aspx2list=~%5 Cnews%5Clists%5Clocal%20and%20sta
te&id=764892#.T9il YStYvWp.

(2) Available at: http://www.enr-scvotes.org/SC/39142/85868/en/summary.html.
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About. 2,340 votes were <ast for state Rep. Ted Vick, whose iame remained on the kalot despte WRhdrawing from the race-
st manth after béing dnrqed with DS,
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SC:Dems-ask: Why did Vick's votes vanish? (updated) - Elections - Th...

2:qf'.4

Bauer received thie most votes I the primary with 32-Fercent 6f those cast versus.27 percent for. fice.

- g;‘_;'/‘h'&! The State newspaper dedvered to your home, Click here to subscribe,
A0
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If you rasearch two round'politlgl systems, all votes are supposed to be countad, and then ff.no
ofie recelves more than Nalf-of the total vetes cast in the electton, there Is a run-ofi.of the top
two candldates:

Based on researdh,. the Election. Commlss(on was wrong to nat count all of the votes cast i the
Democratic primary.

T_hesa Republican.appolnted Election ,cDm_r'ﬂlsipns appear they loak for ways to Influence
Demoqatic elections,

In the 2010 elections, it was proven that | the Bection Comimission. did notreport or count
entira prednds In Democrat!c areas in'Richiand County. -When:the League of Women's voters-
rdemanded to dver:k all: votes, the election commisslon reported that:they could not’ bec«mse the
'ballot boxes had been compromised and.it-was no longer possibla to verify. # of. votes mst
'aoalna_ # of candidates and-what'was reponed http: //www.postandqqurler COm/.es

Why do people vate for! Republicans who annot appomk peaple to ensure our votes are counted
properly, who canfiot even provlde the sorry equipment they use:to be' venfied because of
Miaching and human erl_'or._ and 1 ‘submit who-actively Interfere In our efections,

Republicans cannct appoint peopte to determine who'is allve and/or dead who vate. RArst they
notify us'_eo_o dead people vote,.and then on a‘sample size 6f 6-3 people qut of 900, they.tedl us
everyane wio voted was alive,

Why.do people vote for Republicans I ask - again;

‘RosewoodDave

Why do people vote for Ted Vick or Alvm Greene? Bemusa they. are {dlotst They want to,
-ball qut thelr.anointed: one,. Brmaln, bemuse oﬂ:he sttq:tdlty of thelr electorate? The
endorsement of 'sharper than me leadlno edge of a:bowling ball® Clyburn makes Brittain.
a-scary fellow!

Andof. murse. you. show up here to blame the ignorance of some of-the Democralic.
electorate on: Repubﬂams Lremember when- Oems trled to blams’ Repubticans for the
Alvm Greene flasco as well, All théy neaded to'do.titen was look in the mlrror.
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Posted on. Tus, Jun. 12, 2012 -

Tinubu wine Democrat race for 7th District; Rice, Bauer
to runoff in GOP:

By Steve Jones

${ones@thesunnaws:com

Republican voters will hiaad to- the booths June 28 to decide if Andre Bauer or Tom Rice Will meet the-
Democratic candidate in November's general election.

The Asgociated Press reported late Wednesday night that Democrats Praston Britiain of Horry County:and
Gloria Tinubu of Gaorgetown County will mest in the runoff, but numbers Teported by the State’Election
Commission: suggested that Tinubu was'thé outright winner:

The Commission's.website reported that Tinubu had more:than 51 _percent of the-vote- from gix of the eight.
countlesin the-7th District, which s a new: ‘congressional district.” "Horry-was one of-the' two counties that-

hadi't been-listed yet on the website; and Tinubu, a Gedrgetown county. resident; ‘trounced Brittain, @
Myrile Beach lawyer, on his hoimie turf.

Baiter-and Rice ran neck and nieck in Hoiry County voling with Bauer endmg up with 32 percentof-the vote
-and Just one precinct to.count.

Tinuby got 62 percent of the-Horry. County Democratic:vote to nearly 29 percent for Britlain,
“We feel really great about the numbers,” sald Raobin Shipp, Tinubu's campaign manager.
She 'said Tinubu was not yet at the campaign.gathering at the’ Sidewhssler on Conway’s riverfront. At the

time- she-was conlacted, Shipp stll-held out hopa that: Tinubu: might win-outright: But:the -Associated Préss:

reported thatwas not to bs..

While: Tintibu had a commanding: lead In Horry, she didn't capture the nacessary 51 percent: of the vote
districtwide: to claim-an outright victory. Although she.captured Marion-and Mariboro counties;. Brittain ran
strongly encugh In-other counties.to pull Tinubu back for.a runoff, aocordlng to-garly-numbers.

Bnttaln, a Myme Beach. lawyer, .couldn't be-reached for comment, but lssued a statemsnt saylng he-

belleved thera would be a runoff.

*Wa did it,” the:statement said. "} am proud to announce that we are in the-runoff election, Our message ..
is'being embraced by people throughout the district.

e L




Brittaln and Tinubu, an-educator and former member of the Georgia House of Representatives, sald they:
went:to stimulate:job-growth if they are elected, a message echoed by eli primary candidates, Republican
and Democrat; ) '

Britain said he wants to gét.the money:to bulld Interstate 73 while protecting Social Security and Medicare.
Tinubu sald‘she wants o work to streéngthien workers' rights.

On the-Republican side, Rica's narrow victory. over Bater In Harry ~ which has about 40 percent of the
ragistered voters in the. district - likely kept him in.the runoff. Bauer won the primery vote'in.Dillon, Marion
and Marlboro-countles Inland, but as in Homy, not with.a clear mejority of the votes:

“F feel wonderful,” Rice said..

He sald his campaign is already geared up for the riinoff and that financlally:he Is In.good shape for the

gsecond contest. -

*We want to kesp hammiering our message,” Rice sald. "We want to be the.congressman for the entire
district® ‘

Rice and Bauer bickered during the primary campaign with Bauer saying that Rice didnt have the

exparience to do the Job of a.congressman, whils Rice sald Bauer moved to Horry County just to.run for th
seat in.the new 7th District: '

Other than -that, both want to shrink the size of the federal-government and bring more Jobs to-the 7th

District.

Bauer said he'was disappointed by the primary vate turhout, and wouldn't comment on how his campaign
will move through the runoff because he didn't want to-give Rice his sirategy:

But he's ready to keep campaighing, he said.
Funding is an uphill batile for him.
*'m:competing with the biggest development crowd in all of Myrtle Beach,” he sald,

Contact STEVE JONES at 444-1765.

2012 The Sun Naws and MyrteBeachOniins.com and wira service sources. All Rights Resarved. hilo;iwyiwMynlaBeechOnline.com
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Gloria Tinubu wins 7th Congressional District Democratic
race
by Tracy Vigeland
Posted: 08.12.2012 at.10:04 PM.
Updsted: 08.12.2012 at 10:30.PM
14Y8 mﬂ nﬂnt

'menrrmmwmwmmwmm
'mnummmﬁm;mmm Breston Drjttaly, Parnell Diggs, Hacrv Pavilack

{Gloria Bromell Tinubu, 8 Codstal Cardlia University sconomist, has. won'the Tth Ccngruawnal District Democratic mee withi $3 percent of ths vote,
acconding to the Scuth Carolina Blection Cominligion.

Attomey Preston Brittain reccived 39 perceant of the vote:

‘Attorasys Parvell Diggs snd Harry Pavilack cach got fer and thirés percont respectively.

Ted Vick dropped out of the rsce after 8 Qm_m -

The Associated Pregs initlally reported tfiero wonld be & cuaoff between Tinubu and Brittain because Viek's numbers wars belhg tnchuded {n tho resilts;
“Wikhout Vick's7% of thovoles, Tinubu dmhw? the majority necessary o win the primary outright,

Al roqpls are unoffiolal

“Por more primsry election rasults, oliok hero:

v



Tinubu wins in Bemocratuc nommation in 7th
Posted: Wednesday, June 13,2012 6:00 am

MYRTLE BEACH (AP) - Coastal Carolina University economist Gloria:Tinubu has wos the
Democratic nomination for South Carolina's new 7th Corigressional District.

Tinubu'ap_pearcd headed for'a runoff with Horry County attorney. Preston Brittain after Tuesday's
voting.

But late Tuesday mght the State Elections Conimission said that votés for thlrd-place ﬁmsher Ted
'Vick would riot ount because-he had withdrawn from the race. '
“That gave Tinubu -th'e;majbrityineededfto claim the:nomination,

Tinubu got 52 percent of the Vote. Brittain got about 39°percent in the four-candidate field:
Attorneys Pamnell Diggs and Harry Pavilack trailed. :

Vick had:been considered the front-runner but dropped out last month after his arrest on a drunken
driving and weapons charge in.Columbia.

- Republicans have a runoff June 26 sfter a nine-way race 'on.Tuesday;




STATE OF SOUTH CAROLINA
COUNTY OF HORRY
Donnie McBride and Vincent Masterpaul,
Plaintiffs,
V.

. South Carolina Election Commission; Marci
Andino, as Executive:Director-and
Representative of the:South Carclina Election
Commission; Horry County-Election
Commission; Russell W, Hall, I11, Chairman of
Horry County:Election: Commission;.
Georgetown County Election Commission;
Dean Smith, Director of Georgetown Coiinty
Election Commission; Florence County
Election Commission; David K. Alford,
Director of Florence County Election
.Corhmission; Marion County Election
‘Commission;. Feresa C. Moody, Director. of
Marion:County-Election Commission;.Dillon
‘County Election Commission; Joe Moffet,
:Chairman of Dillon.County. Election
Comission; Marlboro:County Election
Commission; Phyllis Hagan, Director of
Marlboro:County Election Commission;
Chesterfield-County Election Cormmission;
‘Donald Sellers, Director. of Chesterfield County
Election.Commission; Darlington County
Election Comimission; Hoyt Campbell, Director
-of Darlington County.Election‘Commission;
Defendants.

~—

IN THE COURT OF COMMON PLEAS
FIFTTEENTH JUDICIAL CIRCUIT

Case No. 2012-CP-

EX PARTE
TEMPORARY
RESTRAINING ORDER

‘The Plaintiffs bring an ex parte motion for a.temporary: restraining order. before. the Couit

pufsuant to Rule: 65(b), SCRCP. The totion is accompanied with a verified complaint setting

forth immediate ‘and. irreparable injury the: Plaintiffs may suffer if the relief sought within the

complaint is not granted. After reviewing the motion andfac'cor'r‘ipanyihg* complairt, the Court

GRANTS the temporary restraining order for the following reasons and subject to the,xfg?)llt;().wingj

restrictions.




1. The South C"ar,z.)linaADeimocraﬁc: Primary for the Seventh Congressional .Dist_ric‘t_ was held
on,Tﬁesday, June 12, 2012. Initial final vote totals reported through the press indicated
that no carididate received.more than 50% of the vote:

2. During the late evening of June 12, 2012, the: South Carolina Election Commission chose:
to strike from its totals all votes: pertaining to Ted Vick, a Democratic candidate who
chose to withdraw from the race weeks ago, but remained on the b._a__lloti.» The Election
Commission subsequently recalculated its vote percentages an announced that the top
VOtefgetting' Democrat received greater than' 50% of the vote. |

3. Plaintiffs have now filed a Petition for a Writ:of Mandamus with this '_Cdun, seeking to
compel the Election Commission to consider votes cast for candidate A’Vick and,
correspondingly, to order a runoff election in the Democratic Primary for the Seven
Congressional District in compliance with South Carolina law.,

4. The,v.PIaihfiffs argue, and the Court agrees, that should the Election:Commission calibrate '
el'e_ct‘ronié 'voting machines and distribute election materials: thkoughout‘ the Seventh
Congressional District before a hearing is held on. the: underlying' Petition for Writ of
Mandamus, such actions will cause immediate and irreparable injury. to the Plaintiffs and
and election materials that potentially violate-South Carolina law by-failing to include the
mandatory Democratic Party. runoff will be distributed to hundreds of election precincts
in antiéipati'on,_of the June 26, 2012 election.

5. As a Ttesult of the \threa{ of this immediate and irreparable injury, the ‘Court grants
Plaintiffs’ motion for an ex 'par't'é témporary restraining order without a ’hearihg. The

Defendants are restrained from calibrating and/or distributing any electronic votirig

2012-CP-26-



machines or electionsmateriﬂs pertaining to the Seventh Congressional District runoff
election before a hearing is held -»and.a»rul'ing-v issued on the underlying Petiti’o-,n.for Writ.of
Mandamus.

6. To protect the rights of the Defendants, the Court orders that this. temporary téstraining
order shall expire upon theresolution of thé un‘derlyiﬁg Petition for Writ of Mandamus.

7. To further protect the rights of the Defendants, the Court orders that the Petition for Writ

lg_ - 20124
of'Mandamus shall be heard on 21> Dy CPCJ\WG HTTHEL GQDLZCEID(.OAJ

QDU.O (u\ C_Okkf?_T hOLLSé AT Q’é@ m

IT'IS SO ORDERED.

2h R T

The Honorable-Steve HJomT  hAey BKy

Court-of Common Pleas
Fifteenth Judicial Circuit

Conway..South Carolina
«June (

L2012

2012-CP-26-_____ . A Page 3



From: "Andino, Marci" <marci(@elections.sc.gov>

Date: June 15,2012 9:15:37 AM EDT '

To: "james@jamessmithpa.com" <james(@jamessmithpa.com>
Subject: FW: Vick letter to SCDP

FYi

From: Whitmire, Chris

Sent: Wednesday, June 13, 2012 10:18 AM
To: Andino, Marci

Subject: FW: Vick letter to SCDP

This is a forward of the email from Amanda Loveday to me with the Vick withdrawal letter attached.

Chris Whitmire
Director of Public Information & Training

South Carolina State Election Commission
Post Office Box 5987

Columbia, S.C. 29250

Tel: 803.734.9070

Fax: 803.734.9366

ScVOTES.org
L——x] J———

TV

This message originates from the South Carolina State Election Commission. If you have received this message in error, we would
appreciate it if you wouid immediately notify the South Caroiina State Election Commission by sending a reply e-mail to the sender
of this message. Thank you. : .

From: amanda.alpert@gmail.com [mailto:amanda.alpert@gmail.com] On Behalf Of Amanda Loveday
Sent: Tuesday, May 29, 2012 8:39 AM

To: Whitmire, Chris

Subject: Fwd: Vick letter to SCDP

No virus found in this incoming message.

Checked by AVG - www.avg.com
Version: 9.0.930/ Virus Database: 2433.1.1/5065 - Release Date: 06/12/12 14:58:00

ATTACHMENT

_B




. TED.

“¥VICK

FOR CONGRESS

Ted Vick for Congress * P.O. Box 310 Chesterfield, SC 29709

Amanda Loveday

South Carolina Democratic Pary
PO Box 5965

Columbia, SC 29250

Dear Ms Loveday:

I’'m writing to inform you and Chairman Harpootlian that I have decided to withdraw my candidacy for
the Democratic nomination for US Congress in the 7th district of South Carolina.

Please contact me if you need more information.

Sincerely,

Ted Vick



SOUTH CAROLINA
ELECTION COMMISSION

COMMISSIONERS

JOHN H. HUDGENS, Il
Chairperson

MARK A. BENSON
MARILYN BOWERS
THOMAS WARING

NICOLE SPAIN WHITE

MARCI ANDINO
Executive Director

2221 Devine Street
P.0O. Box 5987
Columbia, SC 29250

803.734.9060
Fax: 803.734.9366
WWW.sCvoles.org

Memo To:  Director/ Chair County Election Commission

From: Chris Whitmire, Director of Public Information & Training
Date: June 5, 2012
Subject: Memo 14 - Determining Winners in Primary Election

One of the important differences between a primary and a general election is that to win a
primary election, one must receive a majority of the votes cast for that office. In general
elections, the winner is determined by plurality (most votes wins). S.C. Code of Laws 7-17-
600 sets out the requirement for determining winners in primaries:

7-17-600 No candidate shall be declared nominated in a first primary election unless
he received a majority of the votes cast for the office for which he was a candidate.
The question of a majority vote shall be determined by the number of votes cast for
any particular office and not by the whole number of votes cast in the primary.

Section 7-17-610 provides the method for determining which candidates have received a
majority of the votes cast for a particular office. Remember that a majority of votes does
not have to be a whole number; it may be a partial number,

7-17-610 What constitutes majority vote.

It is the intent of the South Carolina General Assembly that the following method be
used in determining what candidates have received a majority vote for a particular
office and are thereby entitled to be nominated on the first ballot according to the
terms of Sections 7-17-600 and 7-13-50.

(1) If a candidate for a single office is to be selected, and there is more than one
person seeking nomination, the majority shall be ascertained by dividing the total
vote cast for all candidates by two. Any excess of the sum so ascertained shall be a
majority, and the candidate who obtains a majority shall be declared the nominee.

(2) If nominees for two or more offices (constituting a group) are to be selected, and
there are more persons seeking nomination than there are offices, the majority shall
be ascertained by dividing the total vote cast for all candidates by the number of
positions to be filled, and by dividing the result by two. Any excess of the sum so
ascertained shall be a majority, and the candidates who obtain a majority shall be
declared the nominees in the first primary. If more candidates obtain a majority than
there are positions to be filled, those having the highest vote (equal to the number of
positions to be filled) shall be declared the nominees.

IMPORTANT: 1In the 2012 Primaries, many counties have candidates who were
decertified, or who withdrew as candidates, but whose names remain on the ballot,
Candidates who withdrew or were decertified are no longer candidates, Votes cast for
these names should not be included in the formulas set out below for determining
majority, Only use the votes cast for those candidates who remain eligible for the
nomination. Formal withdrawals and decertifications should be in writing signed by
the candidate (withdrawal) or appropriate party official (decertification).

Example: Candidates A, B, C and D are running for sheriff. Candidate B was decertified
after ballots were printed and his name could not be removed. Votes were cast as follows:

Candidate A — 30, Candidate B — 5, Candidate C — 55, Candidate D - 10. The five (5) votes
for Candidate B should be disregarded, making the total votes cast for this office 95 (not

100).

ATTACHMENT EVERY! MATTERS
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One Seat to Fill

Subsection (1) provides that in a single office such as sheriff, coroner, or State House
district or single member county council district, a majority is determined by dividing the
total votes for all candidates in that race by two. Any number in excess of that figure is a
majority. The key word to remember is excess..

Example: A county council primary has four (4) candidates. The total number of votes cast
for all candidates is 1,001. Divide the total votes cast (1,001) by two (2), and you get 500.5.
If any candidate receives more than 500.5 votes, he is declared the winner. In this example,
a candidate with 501 votes has a majority because he has a number of votes in excess of

500.5.
Multiple Seats to Fill

For multi-seat offices (some school boards and a few county councils) that select nominees
in primary elections, follow subsection (2) to determine majority. Divide the total votes for
all candidates in the race by the number of seats to be filled, and divide that result by two.
Any excess of that sum is a majority.

Example: A school board primary has four (4) seats to fill and six (6) candidates running.
The total votes cast for all six candidates is 5,000. Divide the total votes cast (5,000) by
four (the number of seats to fill), and you get 1,250. Then divide that result by two, and you
get 625. Any candidate who receives a number of votes in excess of 625 has a majority (in
this case, at least 626 votes). In offices with multiple seats to fill, it is mathematically
possible for more candidates to receive a majority votes than there are seats to fill. If this
occurs, the candidates who received the highest number of votes are declared the nominees.

Runoffs

If no candidate receives a majority in the first primary, or in the case of a multi-seat office,
fewer candidates receive a majority than there are seats to fill, a second primary (runoff)
must be held. Any runoff will be held two weeks after the first primary, This year, runoff
elections will be held on June 26. County election commissions (CECs) will order any
runoffs necessary for countywide and less than countywide offices (with the exception of
Solicitor, State Senate and State House of Representatives) as part of the canvass and
certification hearing on Thursday, June 14. Runoffs for Federal offices, State offices
(including Solicitor, State Senate and State House) and multi-county offices are ordered by
the SEC.

Runoffs in one-seat-to-fill offices are held between the two candidates who received the
most votes in the first primary who have not withdrawn. If one of the candidates who would
be in a runoff withdraws (signed, in writing), the remaining candidate is considered the
nominee.

In multi-seat offices, any necessary runoff is held between double the number of candidates
necessary to fill the remaining seats to fill.

Example: There are four (4) seats to fill for a particular office, and six (6) candidates
running. In the original primary, three (3) candidates received majority votes, leaving one
(1) seat remaining to fill. In this example, a runoff will be held between the top two (2)
candidates who did not receive a majority and have not withdrawn.

In all runoffs, the candidate receiving the largest number of votes cast for a particular office
is declared the nominee whether or not he receives a majority of the votes cast (7-13-50).

7-13-50 Second and other primaries.



A second primary, when necessary, must be held two weeks after the first and is subject
to the rules governing the first primary. At the second primary the two candidates
among those who do not withdraw their candidacies and who received more votes in
the first primary than any other remaining candidate alone shall run for any one office
and if only one candidate remains, he is considered nominated, except that if there are
two or more vacancies for any particular office, the number of candidates must be
double the number of vacancies to be filled if so many candidates remain.

In all second primaries the candidate receiving the largest number of votes cast for a given
office must be declared the nominee for the office whether or not he has received a majority
of the votes cast for that office, and when there are several candidates for several different
offices, then the several candidates receiving the largest number of votes for the several
positions are considered as nominated for the offices whether or not they received a majority
of the votes cast. Other primaries, if necessary, must be ordered in a similar manner by the
CEC or the SEC, as appropriate,

Recounts

In addition to determining if candidates have received a majority of the votes, the CEC must -
also determine if a recount is necessary. Section 7-17-280, below, provides that whenever
the difference between any candidates declared nominated in a primary election and any
other candidate not declared nominated is 1% or less of the total votes cast for that office, a
recount of the votes for that office must be conducted unless the candidates waive such
recount in writing.

7-17-280 Mandatory recounts.

Whenever the difference between the number of votes received by a candidate who has
been declared nominated for an office in a primary election or who has been declared
elected to an office in a general election and the number of votes received by any other
candidate or candidate not declared so nominated or elected or whenever the difference
between the number of votes received by a candidate who received the least number of
votes to qualify for a runoff election and a candidate or candidates who did not so
qualify shall be not more than one percent of the total votes which were cast for such
office therein, the committee or board charged by law with canvassing such votes shall
order a recount of such votes to be made forthwith unless such other candidate or
candidates shall waive a recount in writing.

The SEC will order any necessary recounts for U.S. House, State Senate, State House,
Solicitor, and any other multi-county offices on ‘Friday, June 15. CECs will order any
necessary recounts for other countywide and less-than-countywide offices at the Thursday,
June 14 canvass hearing.

Conduct any recounts as soon as possible after your Thursday canvass of results. Be sure to
notify all candidates in the affected office of the date, time and location of the recount. Also
notify these candidates that they may appoint observers to be present at the recount. Once
the recount is completed, you will hold another canvass and certification hearing to certify
the results of the recount for that race. Remember to post appropriate FOIA notice for the
recount certification hearing.

If you have any questions regarding this memo, please feel free to contact me directly at
(803) 734-9070. Thank you.
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Election Information
Election Day

Memo 14 One of the important differences between a primary and a general
election is that to win a primary election, one must receive a majority of the
votes cast for that office. In general elections, one receives a plurality (the
highest number) of votes cast to be declared the winner. S.C. Code of Laws
7-17-600, shown below, sets out this requirement.

7-17-600 No candidate shall be declared nominated in a first primary
election unless he recelved a majority of the votes cast for the office
for which he was a candidate. The question of a majority vote shall be
determined by the number of votes cast for any particular office and
not by the whole number of votes cast in the primary.

Section 7-17-610 provides the method for determining which candidates
have received a majority of the votes cast for a particular office. Remember
that a majority of votes does not have to be a whole number; it may be a

partial number,

7-17-610 What constitutes majority vote.

It is the intent of the South Carolina General Assembly that the
following method be used in determining what candidates have
recelved a majority vote for a particular office and are thereby entitled
to be nominated on the first ballot according to the terms of Sections
7-17-600 and 7-13-50.

(1) If a candidate for a single office is to be selected, and there is
more than one person seeking nomination, the majority shall be



ascertained by dividing the total vote cast for all candidates by two.
Any excess of the sum so ascertalned shall be a majority, and the
candidate who obtains a majority shall be declared the nominee.

(2) If nominees for two or more offices (constituting a group) are to be
selected, and there are more persons seeking nomination than there
are offices, the majority shall be ascertained by dividing the total vote
cast for all candidates by the number of positions to be filled, and by
dividing the result by two. Any excess of the sum so ascertained shall
be a majority, and the candidates who obtain a majority shall be

~ declared the nominees in the first primary. If more candidates obtain
a majority than there are positions to be filled, those having the
highest vote (equal to the number of positions to be filled) shall be
declared the nominees.

One Seat to Fill

Subsection (1) provides that in a single office such as sheriff, coroner, or
State House district or single member county council district, a majority is
determined by dividing the total votes for all candidates in that race by two.
Any excess of that figure is a majority. The key word to remember is
excess.

Example: You have a county council election with four candidates. The total
votes cast for all candidates is 1,001. Divide the total votes cast (1,001) by
two, and you get 500.5. If any candidate receives more than 500.5 votes,
he is declared the winner. In our example, a candidate with 501 votes has a
majority because he has exceeded 500.5 votes.

Multiple Seats to Fill

For multi-seat offices (some school boards and a few county councils) that
select nominees in primary elections, foliow subsection (2) to determine the
majority. You will divide the total votes for all candidates in the race by the
number of seats to be filled, and divide that result by two. Any excess of

that sum is a majority.

Example: You have a primary election for school board with four seats to fill
and six candidates running. The total votes cast for all six candidates is
5,000. Divide the total votes cast (5,000) by four (the number of seats to
fill), and you get 1,250. You then divide that result by two, and you get
625. Any candidate who receives a number of votes in excess of 625 has a
majority (in this case, at least 626 votes). In some cases it is
mathematically possible for more candidates to receive majority votes than



there are seats to fill. If this occurs, the four candidates who received the
highest number of votes are declared the nominees.

Any votes cast for a candidate who has officially withdrawn should be
disregarded and not included when determining majority. This formal
withdrawal should be in writing signed by the candidate.

Runoffs

If no candidate receives a majority in the first primary, or in the case of a
multi-seat office, fewer candidates receive a majority than is necessary to fill
the full number seats, a second primary (runoff) must be held. Any runoff
will be held two weeks after the first primary. This year, runoff elections will
be held on June 22. You will order any runoffs necessary for countywide and
less than countywide offices (with the exception of State House of
Representatives) for June 22, after you have canvassed and certified the
results of primary elections in your county on Thursday, June 10. Runoffs
for Federal offices, State offices (including State House of Representatives)
and multi-county offices (Solicitor) are ordered by the State Election

Commission,

Runoffs in single offices are held between the two candidates who received
the most votes in the first primary who have not withdrawn. If only one
candidate remains, he is considered the nominee.

In multi-seat offices, any necessary runoff is held between double the
number of candidates necessary to fill the remaining vacancies. For
example, there are four seats to fill for a particular office, and six candidates
running. In the original primary, three candidates received majority votes,
leaving one seat vacant. A runoff will be held between the top two
candidates who did not receive a majority and have not withdrawn, for the

remaining seat.

In all runoffs, the candidate receiving the largest number of votes cast for a
particular office is declared the nominee whether or not he receives a
majority of the votes cast. See 7-13-50.

7-13-50 Second and other primaries.

A second primary, when necessary, must be held two weeks after the
first and is subject to the rules governing the first primary. At the
second primary the two candidates among those who do not withdraw
their candidacles and who recelved more votes in the first primary than
any other remaining candidate alone shall run for any one office and If



only one candidate remains, he is considered nominated, except that if
there are two or more vacancies for any particular office, the number of
candidates must be double the number of vacancies to be filled if so
many candidates remain.

In all second primaries the candidate receiving the largest number of votes
cast for a given office must be declared the nominee for the office whether
or not he has received a majority of the votes cast for that office, and when
there are several candidates for several different offices, then the several
candidates recelving the largest number of votes for the several positions
are considered as nominated for the offices whether or not they received a
majority of the votes cast. Other primaries, if necessary, must be ordered in
a similar manner by the county election commission or the State Election
Commission, as appropriate.

Recounts

In addition to determining if candidates have received a majority of the
votes, you must also determine if a recount is necessary. Section 7-17-280,
below, provides that whenever the difference between any candidates
declared nominated in a primary election and any other candidate not
declared nominated is 1% or less of the total votes cast for that office, a
recount of the votes for that office must be conducted unless the candidates

waive such recount in writing.
7-17-280 Mandatory recounts.

Whenever the difference between the number of votes received by a
candidate who has been declared nominated for an office in a primary
election or who has been declared elected to an office in a general
election and the number of votes received by any other candidate or
candidate not declared so nominated or elected or whenever the
difference between the number of votes received by a candidate who
received the least number of votes to qualify for a runoff election and a
candidate or candidates who did not so qualify shall be not more than
one percent of the total votes which were cast for such office therein, the
committee or board charged by law with canvassing such votes shall
order a recount of such votes to be made forthwith unless such other
candidate or candidates shall waive a recount in writing.

Whenever the difference between the number of votes cast in favor of and
opposed to any constitutional amendment, question or other issue is not
more than one percent of the total cast thereon, the Board of State
Canvassers shall order a recount of these votes.



You will order recounts, if necessary, for countywide and less ‘than
countywide offices (with the exception of State House of Representatives)
following the Thursday canvass hearing.

If you have to conduct a recount, do it as soon as possible after your
Thursday canvass of results. Be sure to notify all candidates in the race to
be recounted of the date, time and location of the recount. Also notify these
candidates that they may appoint observers to be present at the recount,
Once the recount Is completed, you will certify the results of that race.

This is a lot to consider, but you are and will continue to do an excellent job
In the conduct of these primary elections. If you have any questions
regarding this memorandum, please let us know.
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One of the important differences between a primary and a general/special election is that, to win a
primary election, one must receive a majority of the votes cast for that office. In general elections,
one receives a plurality (the highest number) of votes cast to be declared the winner, but a primary
election requires a majority. S.C. Code of Laws 7-17-600, shown below, sets out this requirement.

7-17-600 No candidate shall be declared nominated in a first primary election unless he
received a majority of the votes cast for the office for which he was a candidate. The question
of a majority vote shall be determined by the number of votes cast for any particular office
and not by the whole number of votes cast in the primary.

Section 7-17-610 provides the method for determining which candidates have received a majority of
the votes cast for a particular office. Remember that a majority of votes does not have to be a whole

number; it may be a partial number.

7-17-610 What constitutes majority vote.

It is the intent of the South Carolina General Assembly that the following method be used in
determining what candidates have received a majority vote for a particular office and are
thereby entitled to be nominated on the first ballot according to the terms of Sections 7-17-600

and 7-13-50.

(1) If a candidate for a single office is to be selected, and there is more than one person
seeking nomination, the majority shall be ascertained by dividing the total vote cast for all
candidates by two. Any excess of the sum so ascertained shall be a majority, and the
candidate who obtains a majority shall be declared the nominee.

(2) If nominees for two or more offices (constituting a group) are to be selected, and there are
more persons seeking nomination than there are offices, the majority shall be ascertained by
dividing the total vote cast for all candidates by the number of positions to be filled, and by
dividing the result by two. Any excess of the sum so ascertained shall be a majority, and the

2221 Devine Street ¢ Post Office Box 5987 » Columbia, South Carolina 29250
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candidates who obtain a majority shall be declared the nominees in the first primary. If more
candidates obtain a majority than there are positions to be filled, those having the highest vote
(equal to the number of positions to be filled) shall be declared the nominees.

Subsection (1) provides that in a single office such as sheriff, coroner, a State Senate or State House
district or single member county council district, a majority is determined by dividing the total votes
for all candidates in that race by two. Any excess of that figure is a majority. The key word to
remember is excess. For example, in a county council election with four candidates, the example
total votes for all candidates is 1,001 votes. Dividing by two equals 500.5 votes. If any candidate
receives over 500.5 votes, he is declared the winner. In our example, a candidate with 501 votes has
a majority because he has exceeded 500.5 votes.

For multi-seat offices (some school boards and a few county councils) that select nominees .in
primary elections, follow subsection (2) to determine the majority., You will divide the total votes for
all candidates in the race by the number of seats to be filled, and divide that result by two. Any
excess of that sum is a majority. Example: You have a primary election for school board with four
seats to fill and six candidates running. The total votes cast for all six candidates is 5,000. Divide
that total by four (the number of seats to fill) and you get 1,250. You then divide that resuit by 2
which equals 625. Any candidate who receives in excess of 625 votes or more has a majority (in this
case, 626 votes). If more candidates obtain a majority than there are seats to fill, the four candidates
receiving the highest majority vote are declared the nominees.

Votes should be disregarded and not counted for a candidate who has formally withdrawn. This
formal withdrawal should be in writing signed by the candidate.

If no candidate receives a majority in the first primary, or in the case of a multi-seat office, less
candidates than necessary to fill the full number of seats receive a majority of the votes cast, a second
primary, or runoff, must be held. Any runoff will be held two weeks after the first primary. This
year, runoff elections will be held on June 24. You will order any runoffs necessary for countywide
and less than countywide offices (with the exception of the State Senate and State House of
Representatives) for June 24, after you have canvassed and certified the results of primary elections
in your county on Thursday, June 12. Runoffs for Federal offices, State offices (including Senate and
House of Representatives) and multi-county offices (Solicitor) are ordered by the State Election

Commission.

Runoffs in single offices are held between the two candidates who received the most votes in the first
primary who have not withdrawn. If only one candidate remains, he is considered the nominee. In
multi-seat offices, a runoff, if necessary, is held between double the number of candidates necessary

to fill the vacancies if that many candidates remain.

In all runoffs, the candidate receiving the largest number of votes cast for a particular office is
declared the nominee whether or not he receives a majority of the votes cast. See 7-13-50.

7-13-50 Second and other primaries.

A second primary, when necessary, must be held two weeks after the first and is subject to the
rules governing the first primary. At the second primary the two candidates among those who do
not withdraw their candidacies and who received more votes in the first primary than any other
remaining candidate alone shall run for any one office and if only one candidate remains, he is
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considered nominated, except that if there are two or more vacancies for any particular office,
the number of candidates must be double the number of vacancies to be ﬁl]ed if so many

candidates remain.

In all second primaries the candidate receiving the largest number of votes cast for a given office
must be declared the nominee for the office whether or not he has received a majority of the votes
cast for that office, and when there are several candidates for several different offices, then the several
candidates receiving the Jargest number of votes for the several positions are considered as nominated
for the offices whether ‘or not they received a majority of the votes cast. Other primaries, if
necessary, must be ordered in a similar manner by the county election commission or the State
Election Commission, as appropriate.

Recounts - In addition to determining if candidates have received a majority of the votes, you must
also determine if a recount is necessary. Section 7-17-280, below, provides that whenever the
difference between any candidates declared nominated in a primary election and any other candidate
not declared nominated is less than 1% of the total votes cast for that office, a recount of the votes for
that office must be conducted unless the candidates waive such recount in writing.

7-17-280 Mandatory recounts.

Whenever the difference between the number of votes received by a candidate who has been
declared nominated for an office in a primary election or who has been declared elected to an
office in a general election and the number of votes received by any other candidate or candidate
not declared so nominated or elected or whenever the difference between the number of votes
received by a candidate who received the least number of votes to qualify for a runoff election
and a candidate or candidates who did not so qualify shall be not more than one percent of the
total votes which were cast for such office therein, the committee or board charged by law with
canvassing such votes shall order a recount of such votes to be made forthwith unless such other

candidate or candidates shall waive a recount in writing,

Whenever the difference between the number of votes cast in favor of and opposed to any
constitutional amendment, question or other issue is not more than one percent of the total cast
thereon, the Board of State Canvassers shall order a recount of these votes.

You will order recounts, if necessary, for countywide and less than countywide offices (with the
exception of State Senate and House of Representatives) following the Thursday canvass of your

votes.

If you have to conduct a recount, do it as soon as possible after your Thursday canvass of results. Be
sure to notify all candidates in the race to be recounted to the date, time and location of the recount.
Also notify these candidates that they may appoint observers to be present at the recount. Once the
recount is comp]etcd you will certify the results of that race.

I know that this js a lot to consider and to keep in mind, but I also know that you are and will
continue to do your excellent job in the conduct of these primary elections. If you have any questions

regarding this memorandum, please call on me.

jlelection/memo/primary/determiningwinnersinprimary/5.20.08
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We have discussed that we should look at primary elections just like any other elections but with a
few differences. '

One of the important differences for this June 13 primary is that, to-win a primary election, one
must receive a majority of the votes cast for that office. In general elections, one receives a
plurality (the highest number) of votes cast to be declared the winner, but a primary election
requires a majority. S.C. Code of Laws 7-17-600, shown below, sets out this requirement.

7-17-600 No candidate shall be declared nominated in a first primary election unless he received a
majority of the votes cast for the office for which he was a candidate. The question of a majority
vote shall be determined by the number of votes cast for any particular office and not by the whole

number of votes cast in the primary.

Section 7-17-610 provides the method for determining which candidates have received a majority
of the votes cast for a particular office. Remember that a majority of votes does not have to be a

whole number; it may be a partial number.

7-17-610 What constitutes majority vote.

It is the intent of the South Carolina General Assembly that the following method be used in
determining what candidates have received a majority vote for a particular office and are thereby
entitled to be nominated on the first ballot according to the terms of Sections 7-17-600 and

7-13-50.

(1) If a candidate for a single office is to be selected, and there is more than one person seeking
nomination, the majority shall be ascertained by dividing the total vote cast for all candidates by
two. Any excess of the sum so ascertained shall be a majority, and the candidate who obtains a

majority shall be declared the nominee. .
(2) If nominees for two or more offices (constituting a group) are to be selected, and there are more
persons seeking nomination than there are offices, the majority shall be ascertained by dividing the
total vote cast for all candidates by the number of positions to be filled, and by dividing the result
by two. Any excess of the sum so ascertained shall be a majority, and the candidates who obtain a

2221 Devine Street « Post Office Box 5987 » Columbia, South Carotina 292350
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majority shall be declared the nominees in the first primary. If more candidates obtain a majority
than there are positions to be filled, those having the highest vote (equal to the number of positions
to be filled) shall be declared the nominees.

Subsection (1) provides that in a single office such as sheriff, coroner, a State House district or
single member county council district, a majority is determined by dividing the total votes for all
candidates in that race by two. Any excess of that figure is a majority. The key word to remember
is excess. For example, in a county council election with four candidates, the example total votes
for all candidates is 1,001 votes. Dividing by two equals 500.5 votes. If any candidate receives
over 500.5 votes, he is declared the winner. In our example, a candidate with 501 votes has a
majority because he has exceeded 500.5 votes.

If any of you have multi-seat offices (some school boards and a few county councils) that select
nominees in primary elections, follow subsection (2) to determine the majority. You will divide
the total votes for all candidates in the race by the number of seats to be filled, and divide that
result by two. Any excess of that sum is a majority. Example: You have a primary election for
school board with four seats to fill and six candidates running. The total votes cast for all six
candidates is 5,000. Divide that total by four (the number of seats to fill) and you get 1,250. You
then divide that result by 2 which equals 625. Any candidate who receives in excess of 625 votes
or more has a majority (in this case, 626 votes). If more candidates obtain a majority than there are
seats to fill, the four candidates receiving the highest majority vote are declared the nominees,

Votes should be disrégarded and not counted for a candidate who has formally withdrawn. This
formal withdrawal should be in writing signed by the candidate and/or party.

If no candidate receives a majority in the first primary, or in the case of a multi-seat office, less
candidates than necessary to fill the full number of seats receive a majority of the votes cast, a
second primary, or runoff, must be held. Any runoff will be held two weeks after the first primary.
This year, runoff elections will be held on June 27. You will order any runoffs necessary for
countywide and less than countywide offices (with the exception of the State Senate and State
House of Representatives) for June 27, after you have canvassed and certified the results of
primary elections in your county on Thursday, June 15. Runoffs for Federal offices, State offices
(including Senate and House of Representatives) and multi-county offices (Solicitor) are ordered

by the State Election Cominission.

Runoffs in single offices are held between the two candidates who received the most votes in the
first primary who have not withdrawn, If only one candidate remains, he is considered the
nominee. In multi-seat offices, a runoff, if necessary, is held between double the number of
candidates necessary to fill the vacancies if that many candidates remain.

In all runoffs, the candidate receiving the largest number of votes cast for a particular office is
declared the nominee whether or not he receives a majority of the votes cast. See 7-13-50.

7-13-50 Second and other primaries.

A second primary, when necessary, must be held two weeks after the first and is subject to the
rules governing the first primary. At the second primary the two candidates among those who do
not withdraw their candidacies and who received more votes in the first primary than any other
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remaining candidate alone shall run for any one office and if only one candidate remains, he is
considered nominated, except that if there are two or more vacancies for any particular office, the
number of candidates must be double the number of vacancies to be filled if so many candidates

remain.

In all second primaries the candidate receiving the largest number of votes cast for a given office
must be declared the nominee for the office whether or not he has received a majority of the votes
cast for that office, and when there are several candidates for several different offices, then the
several candidates receiving the largest number of votes for the several positions are considered as
nominated for the offices whether or not they received a majority of the votes cast. Other
primaries, if necessary, must be ordered in a similar manner by the county election commission or
the State Election Commission, as appropriate.

Recounts - In addition to determining if candidates have received a majority of the votes, you
must also determine if a recount is necessary. Section 7-17-280, below, provides that whenever
the differeiice between any candidates declared nominated in a primary election and any other
candidate not declared nominated is less than 1% of the total votes cast for that office, a recount of
the votes for that office must be conducted unless the candidates waive such recount in writing.

7-17-280 Mandatory recounts,

Whenever the difference between the number of votes received by a candidate who has been
declared nominated for an office in a primary election or who has been declared elected to an
office in a general election and the number of votes received by any other candidate or candidate
not declared so nominated or elected or whenever the difference between the number of votes
received by a candidate who received the least number of votes to qualify for a runoff election and
a candidate or candidates who did not so qualify shall be not more than one percent of the total
votes which were cast for such office therein, the committee or board charged by law with
canvassing such votes shall order a recount of such votes to be made forthwith unless such other

candidate or candidates shall waive a recount in writing,

Whenever the difference between the number of votes cast in favor of and opposed to any
constitutional amendment, question or other issue is not more than one percent of the total cast
thereon, the Board of State Canvassers shall order a recount of these votes.

You will order recounts, if necessary, for countywide and less than countywide offices (with the
exception of State House of Representatives) following the Thursday canvass of your votes.

If you have to conduct a recount, do it as soon as possible after your Thursday canvass of results.
Be sure to notify all candidates in the race to be recounted to.the date, time and location of the
recount. Also notify these candidates that they may appoint observers to be present at the recount.
Once the recount is completed you will certify the results of that race.

I know that this is a lot to consider and to keep in mind, but I also know that you are and will
continue to do your excellent job in the conduct of these primary elections. If you have any
questions regarding this memorandum, please call on me.

cc: county voter registration offices
SC Republican Party; SC Democratic Party

jlelection/memo/primary/determiningwinnersinprimarny/5.01.06
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Marion County-Election Commission; Dillon
County Election Commission: Joe Moffet,
Chairman of Dillon County Election
Commission; Marlboro County Election
Commission;_Phyllis Hagan, Director of
MarlborowComﬂjy Election:Commission;
Chiesterfield County Election:Commission;
Donald Sellers, Diréctor of Chesterfield County
Election Commission; Darlington County
El’ect_ior'l Cominission; Hoyt Campbéll, Director
of Darlington:County Election:Commission;

' ' Defendants. )

Pursuant to S.C. Const. art. V, §20 and Rule 65, SCRCP, Petitioners ask this Court to
issué a writ of mandamus directing Defendant South Carolina Election Commission (state
Election Commission) and all other named Defendants' to conduct a runoff election as required

by S.C. Code Section 7-13-50. For the feasons set forth below, an order from this Court is

' The named county éléction comrhissions:are joined as necessary parties to:allow this Court to grant full
‘relief. '

2012-CP26-— 77 page1



urgently needed to prevent irr_eparéble injury resulting from the Defendant state Election
Commission’s 're,fusal,.to- count votes cast in yesterday’s. Democratic primary election for 'é
candidate in the: Seventh Congressional District. By refusing to count these votes, the: state
Election Commission has erroneously and unlawfully concluded that & primary runoff-election
shog_ld' not be held. This is a violation of the s_ta,t‘e E__lecfi__on Commission’s clear and unambiguous
statutory. mandate: to count all of ‘the: votes cast when deciding whether a runoff election is
necessary. As such, this Court should issue the writ to prevernit further confusion and harm
;esuiting from the state Election Commission’s conduct.
FACTS

Yesterday, June 12, 2012, South Carolina conduced statewide primary elections for the
Democratic- and Republican parties to allow those political parties to select nominees through
primary .election. See S.C. Code Ann § 7-11-15. One of the primary elections conducted
yesterday was the Democratic. primary to elect a party nomi'néc to run for the United States
House of Representatives in the new Seventh Co)ngres'sional District.

This election included five ééndidates:- Preston Brittain (Brittain), Parnell Diggs (Diggs),
Harvey Pavilack.(Pavilack), Gloria Tinubu (Tinubu), and Ted Vick (Vick). These five candidates
were certified by the: S_'o‘ut'h‘. Caroliha Democratic Party as candidates eligible té appear on
yesterday’s primary ballot. See S.C. Code Ann. § 7-13-40 (requiring: the. political parties to
| c_ertify candidates).

‘On or about May 28, 2012, Vick, suspended: his eampaign. His name remained on the
primary election ballot as.a candidate for Congress.

Yesterday, voters.cast ballots for all five of these candidates. Tinubu earned the. largest

number of votes cast with 16,370 votes, followed by Brittain with 12,300 votes, Vick with an




unknown number of votes, Diggs with 1,404 votes, and Pavilack with 1,143 votes. While it.is
presently” unclear how many ‘votes Vick earnéd — because of the illegal conduct of the state

Election Commission at issue here — news reports estimated that Vick earned approximately

seven (7) percent of the: o'v'e'ra]l_ votes cast. None of these candidates earned a majority of the
‘votes cast. | |

Sometime-yesterday eveﬁi’ng, an employee with-the South Carolina Election Commission
incorreetly told numerous. newspapers and television stations that Tinubu was theWi'rxﬁer*OF'lhe
election: This state Election Commission employee further stated, as.reported, that Vick’s votes.
would ‘hot be counted.? Exhibit A. The state Election Commission website subsequently
removed Vick’s narme and voté totals from their website.>

'S.C. Code:Section 7-17-600 states that:

No. candidate shall be declaréd hominated in a first. primary election unless he

received a malorlty of the votes cast fot the office for which he was a candidate.

The question of a majority vote shall be determined by the number of votes cast
for any- particular office and not by the whole number of votes cast in the primary.

(emphasis added). Furthermore, S.C. Code Section 7-17-610 explains what.constitutes.a majority-
of the-votes-cast for the purpose of determining whether a candidate has earned -a majority of the
votes:

If'a candidate for a single office is to be selected, and there is.more: than one
person seeking nomination, the majority shall be ascertained by dividing the total
vote: cast for-all candidates: by two. Any excess of the sum so ascertained shall be
a majority, and" the candidate who obtains. a majority shall be declared the -
nomiriee.

28ee e.g.,-Steve Jones, Sun News, “Tinubu wins. Democrat race for 7th District; Rice; Bauer to runoff in GOP,™
June 12, 2012, available at-http://www.myrtlebeachonline:com/2012/06/12/2883208/runoff-to-be-held:in-Tth-
district.himl:: Associated: Press, “Tinubu wins in-Democratic nomination in: 7th," June 12, 2012; available ai:
“hitp://www. theitem: com/news/ap state_news/article_42c885 le-2ea2-5cc2-b5d5-775b7adb75da html; Tracy.
‘Vreeland, Carolina Live.com, Glona Tinubu wins Tth Congressional District Democratic race,”™ June 12, 2012,
.availdble at>
htrp.//www.carolmalwe.corn/news/story;a5px~?l1st=~—%3Cnews%:Cl1515%5Clocal%20and%2051ate&1d=764892#4T,9i'
1YStYvWp.

3 Avaxlable at http //www énu- scvotes org/SC/39142/85868/en/summary htm] .
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When 4 candidate fails to earn a majority of the votes, the state Election Commission and county
election. commissions must c_o'nduét a se_cond_primary within. two. w.eeks of the first :hri'rhary-
pursuant to.S.C. Code Section 7-13-50.

By ertoneously excluding the viotes cast for Vick from. the calculation undei- S.C. Code
Section 7-17-610, the state Election Commission will not ‘conduct the second primary. election
(runoff) required by Section 7-13-50. An order from-this Court is urgently needed fo compel the:
staté Election Commission to perform this ministerial dutyand to ensure thﬁt/ it can be conducted
in acecordance with the. s't'at»utiory schedule timeline for conducting runoff elections..

PETITION FOR A WRIT OF MANDAMUS
(All Défendants)

A writ of mandamus must issue when an official (1) has a duty o' perform an act, (2) the
act 1s ministerial and lacks discretion, (3) the petitioner is legally entitled to the discharge of the

act by the official, and (4) there is no other legal remedy available. HHHunt Corp: v. Town of”

Lexington, 389 S.C. 623, 640, 699 S.E.2d 699, 707 (Ct. App. 2010). This case meets that
standard. -

Here. Defendants, the stater Election Commission and the named county election
comimissions, are responsible for conducting primary elections. S.C. Code Ann. § 7-13-15.
Second, Defendants have no discretion with which to con_duc_t these elections as the procedure is
explicitly proscribed by statute. S.C. Code Ann. §§ 7-13-10 et seq. ‘With respect to-how the state
Election Commission must calculate whether a candidate received the majority of the. vote; the
General Assembly has expressed its position iﬁ no uncertain terms. S.C..Code Ann. 7-17-610 (“It
is the intent of the South Carolina General Assembly that the following method be used in

determining what-candidates have received a.majority vote. for a particular office and are thereby
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entitled tg b_é nominated on the. first ballot according to the terms:of Sections 7-17-600 and: 7-13-
50.") By providing an explicit procedure, the General Assembly has removed all discretion.
‘Third, Petitioners are voters of this state -who voted in this election and is entitled {o have their
votes -and all other votes cast in this eléction in accordance with the: laws of this state.. Fourth,
there is no-other remedy available to Petitioners that will not substantially prejudice: the timely

conduct of this election.

PRAYER FOR RELIEF

For the:reasons set forth above, Petitioners respectfully requests. that this Court:

(1) Issue'a writ of mandamus instructing the staté Election Commission to count.all'votes:
cast for Ted Viek and.conduct a runoff election.if no candidate received a majority of
the vote as required by S.C. Code Section 7-17-600;

(2) Order all other relief this-Court deems fair and just.

Ii‘es,peétftiil‘;s bmithd by:
/ / \
- _'! { 4 Va 1

L. Morgan Marfifl ~ 7 l”’"

———
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VERIFICATION

1 HAVE READ THE ABOVE. PETITION IN ITS ENTIRETY AND VERIFY THAT ITS
6@N—TENTS ARE'TRUE TO aﬁ; BEST OF MY KNOWLEDGE.

v — p&%

Petitioner / Donnie McBride

MOTI before mé on June 13, 2012:,
~{ ")’Y\Ct L% N ok

.,/.' >
Notary Public for- Sout j:aro
My commission expires /Q UQ'
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VERIFICATION

1 HAVE READ THE ABOVE PETITION IN ITS: ENTIRETY AND VERIFY THAT ITS
CONTENTS A RUE TO THE BEST OF MY KNOWLEDGE

TS

Petitioner7 Vincent Masterpaul

Sworn before me on. June 13 2

Wil o I L,

\Iot\ary Rublic for South Carolma |
My-comitnission expires /- Z-/ 7

M



STATE OF SOUTH CAROLINA ) IN.THE COURT OF COMMON PLEAS’
‘ ) FIFTEENTH JUDICIAL CIRCUIT
COUNTY OFHORRY )
). CASENO.: -CP- -
).
Donme McBride and. Vincéerit Mastetpaul ) MOTION AND ORDER INFORMATION
Plaintiff, ) FORM AND COVERSHEET '
Vs.. )
)
South:Carolina Election Commission, et al ) -
’ Defendant. ) -
Plaintiff’s Attorney: .Defendant’s Attoimey:
L: Morgan martin, Bar No. 3667 , Bar No.
Address: Address:
1121 Third Avenue ’ .
Conway, SC: 29526 » . Phone: Fax
Phone: 843-248- 3177Fax 843-248-2842 E-mail: Other'
1 E-mail: mmartin@sccoast.netOther:

)
[IMOTION HEARING REQUESTED (attach written motion and complete SECTIONS I: % oD -
XFORM MOTION, NO HEARING REQUESTED (complete. SECTIONS M and II) ~
[JPROPOSED -ORDER/CONSENT ORDER (complete SECTIONS II and 1Y) -
SECTION I: Hearing Information

Nature of Motion: Ex Parte o
‘Estimated Time Needed: 30 mins Court Reporter Needed: [XIYES/[ INO

SECTION II: Motion/Order Type

EWritten:mot-io_ attached
[Forim Motion/Qrder

I hereby mo; _e!for fellef orachion by the fourt as set forth in-the attached proposed order.

NETAZ AN 0% June 14, 2012
( ,éigna uee of %rr?e/y for P{] Plaintiff ] Defendant Date submitted
~ ' SECTION III: Motion Fee
PAID - AMOUNT: $ ‘
[J EXEMPT: [J Rule to Show Cause in Child or Spousal Support

(check reason) [ ] Domestic Abuse or Abuse and Neglect

] Indigent Status

(] State Agency v. Indigent Party.

[[] Sexually Violent Predator Act

] Post-Coriviction Relief

] Motion for Stay in Bankruptcy:
[l Motion for:Publication [ ] Motion for Execution (Rule 69; SCRCP)
[1Proposed order. submitted at request.of thie court; or,
reduced to writing from motion made in open-court per-judge’s instructions
Name:of Court Reporter

[] Other:
JUDGE’S SECTION _ »
[C] Motion Fee to be paid upon filing-of the attached | JUDGE CODE
‘order..
[] Other:. ' Date: °
CLERK’S VERIFICATION
Collected by: - Date Filed:

-[] MOTION FEE COLLECTED: §

[ ] CONTESTED - AMOUNT DUE: $

SCCA 233 (11/2003) e —
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STATE OF SOUTH CAROLINA

COUNTY OF HORRY

Donnie: McBride and Vincent. Masterpaul,
-Plaintiffs,
V.

South Carolina Election. Commission; Marci
Andino,.as Executive Director and
Representative of the South Carolina
Election-Commission; Horry County
Election‘Commission; Russell W. Hall, 111,
Chairman of Horry County Election .
Commission; Georgetown County Election |
Commission; Dean Smith, Director of

‘Georgetown County Election Commission; )

)
)
)
)
)
)
)
)
)
)
)
)
)
)
y El )
Florence County Election Commission;, )
David K. Alford, Director of Florence )
County Election Commission; Marion - )
County Election Commission; Teresa C. )
Moody, Director of Marion County Election )
Commission;, Dillon County Election) )
Commiission; Joe Moffet, Chairman of )
Dillon County. Election Coinmission; )
Marlboro County. Election Commission; )
Phyllis'Hagan, Director of Marlboro County )
Election Commission; Chesterfield County )
Election Commission; Doniald Sellers, )
Director of Chesterfield: County Election )
‘Commission; Darlington County Election )
Commission; Hoyt Campbell, Director of )
Darlington-County. Election Commission; )

)

)

)

Defendants;

2012-CP-12-

IN'THE.COURT OF COMMON PLEAS:
FIFTTEENTH-JUDICIAL. CIRCUIT

Civil Action No.: 2012:CP-26-__

MOTION FOR AN EX PARTE
TEMPORARY'RESTRAINING-ORDER




Pursuant to Rule 65, SCRCP, Plaintiffs petition the Court for an ex parte temporary
restraining order prohibiting Defendant. South ‘Carolina Election Commission (State Election
Commission) tb conduct a runoff election: as required by S.C. Code Section 7-13-50. Plaintiffs
file- this motion in conjunction with a verified complaint seeking -a Petition for a Writ of
Mandamus to- compel the Defendants to conduct the runoff election for the Democratic Party
Primary of'the Seventh Congressional District*fn compliance with South Carolina law.

For-the reasons set forth below, an immediate ex parte order from this Court is urgenfly
needed to prevent irreparable injury resulting from the Defendant State Election Comrnission’s
refusal to count votes cast in yesterday’s Democratic primary election for a candidate in the
Seventh Congressional District. By:refusing to count these votes, the Staté Election Commission
so, the State Election Commission is now certifying voting machines and compiling elections
materials throughout the Seventh Congressional District in a manner that will provide a
Republican Party Primary runoff but will exclude a Democratic Party Primary runoff. An order
from this court is: urg’en";l,)’- needed to restrain the State Electionr Commission from distributing
‘such. machines, data, or materials until the undgrl‘y_i'ng Petition for Writ of Ma_hdam_us may be
heard.

On June 12, 2012, South Carolina conducted statewide: primary elections for the
Democratic and Republican parties to allow those political parties to- select nominees through
primary. election. ‘See- S.C. Code Ann § 7-11-15. One. of the primary elections conducted
yesterday was the Democratic primary to elect' a party nominee to run for the Urnited States

House of Representatives in the new Seventh Congressional District:




This election included fivé candidatés: Preston Brittain (Brittain), Parnell Diggs (Diggs),
Harvey Pavilack (Pavilack); Gloria Tinubu (Tinubu), and Ted Vick (Vick). These five-candidates
were certified by’ the: South ‘C'a’ro"lina' Democratic .Part'y ag candidates, eligible to ‘appear on
~ yesterday’s primary ballot. See' 8.C: Code Ann. § 7-13-40. (tequiring the- political parties. to
certify candidates). |

On or about'May 28, 2012, Vick, suspended his campaign: His name remained on the
primary election ballot as a candidate for Congress.

On Tuesday, June 12, 2012, voters cast ballots for all five of these candidates. Tinubu
earned the largest number of. voies cast with 16,370 votes (48.8%), followed by Brittain with
]”'_2',3'00 vote§ (36.7%), Vick with approximately 2,340 votes. (7.0%), Diggs. with 1,404. votes
4.2%), and Pavilack with 1,143 votes(3.4%). None of these.candidates earned a majority of the
votes cast.

‘Sometime Tuesday evening, an employee with the South Carolina Election Gommission
incorrectly told numerous newspapers. and television stations that Tinubu \&as the- winner .of the:
election, This State Election Cofmmission: employee further stated, as reported, that Vick’s votes
would not be counted. (l) 'Exh_ibit_ A. The State Election Commission website subsequently
removed Vick’s.name and vote totals from their website (2). The resulting change in vote totals
and percentages wrongfully gave the 'appearané:é;-of ‘Gloria Tinubu receiving in excess of 50% of
the:ballots-¢ast in‘the: Democratic Primary.

S.C. Code Section 7-17-600states that:.

No candidate shall be: declared nominated in a first primary: electioni unless he received a

majorit‘y of the votes cast for the office for which he:was a candidate. The question of a majority -
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vote shall be determined by the number of votes cast fot*any fpéﬁi’cﬁlar’ office and .not by the

. whole number of votes cast in the primary.
Furthermore, S.C. Code Section 7-17-610: explains what constitutes a majority of ‘the

votes gast-fér"—the: purpose of ‘ci;;tcnnining'wl;ether a candidate has ‘eal;ned. a rajority of the: votes:
~ Ifa candidate for a single office is to be selected, and there. is more than one person seeking
nomination, the majority shall be asc'ertai'n‘g:d' by div}ding the total vote cast for all candidates by
two. Any excess of the sum so. ascertained shall be a majority, and ‘the candidate who obtains a
majority shall be declared the nominee.

When a éandidate fails.to earn a majority. of_the:votes, the State Election Commission and
county election commissions must cornduct a second primary within two weeks of the first
primary pursuant to'S.C. Code Section 7-13-50.

By erroneously excluding the votes cast for Vick from the calculation under ‘S.C. Code
‘Section 7-17-610, the State Election Commission will not conduct the second primary election
(runoff) required by Section 7-13-50.. An ex' parte order from this Court is lirge'ntly- needed to
prohibit the State: Election Commission from calibrating and distributing €lectronic voting
machines and -other elections’ data and materials that exclude the required Democratic. Pany
runoff until theainderlying Petition for a Writ of Mandamus can be heard.

ANALYSIS

Rule.65(b), SCRCP sets for the requirements for obtaining a temporary nestrainihg.or_der.
No temporary restraining. ordet shall be granted without notice .of motion for the order to-the
adv.ersé: party. unless ‘it ‘clearly appears from specific' facts shown: by affidavit or by a verified
complaint that imrediate and irreparable injury, loss or damage will result to the applicant

before notice'can be served.and a hearing had thereon.
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As the verified complaint »petiti'on'ingtthe: court for a writ of mandamus shows, immediate
and irreparable injury threatens the voters of the Seventh Congréssional District if the Election
Commission fails to conduct a Democratic Party primary-runoff in compliance with:State law.

As we speak, the State Election Comrission is preparing electronic votiné;’machings and
other election materials that exclude Seventh Congressional District Democratic candidates from
the statutorily-mandated June 26,2012 election. Because the voting machines and other election
maperi'é]s,. once: distributed over a ‘multi-county area including hundreds of voting precincts, are
virtually (if not completely) ‘impossible to gather, recalibrate, and redistribute by the statutorily-
mandated election date, any further-action taken by the State Election Commission that.excludes
Democratic candidates from the ballot threatens-immediate and irreparable: injury to the Plaintiff’
and all voting citizens of the Seventh Congressional District.

As a result, Plaintiffs respectfully seek an ex parte order temporarily restraining the State
Election Commission and all other Defendants from preparing electronic: voting machines or any
other election-materials pertaining to the June 26, 2012 runoff election until a full hearing may
be had onthe verified complaint seeking a Petition for Writ of Mandamus that accompanies: this.

motion.

gan Martir(

‘Conway, SC.

Jurie [4 2012
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(1) See e.g.; Andrew Shain, The State, “SC Dems Ask: Why Did Vick’s Votes Vanish?”
http://wwiw thestate:com/2012/06/13/2314217/s¢-dems-ask-why-did-vicks-votes.html; Steve
Jones, Sun News, “Tinubu wins Democrat race, for 7th District; Rice, Bauer:to. runoff in GOP,”
June 12, 2012, available at: http://www.myrtlebeachonline. com/2012/06/l2/2883208/runoff-to-
‘be-held-in-7th-district. html; Associated Press, “Tinubu wins in Democratic riomination ‘in 7th;"
June 12, 2012, available at: http://www. theitem. com/news/ap_state: - ‘news/article_42¢8851e-
Qea2~5bc2-b5d5-775b7adb75da html; Tracy Vreeland, Carolma Live:com, “Gloria Tinubu wins
7th  Congressicnal District Democratic race;” June 12, 2012, available:  at:
hitp://www.carolinalive.com/news/story. aspx°llst=~%5Cnews%5Cl1sts%5C local%20and%20sta. -
te&id=764892#.T9il YStYv.Wp.

(2).Av’ailable at: http://www:enr-scvotes:org/SC/39142/85868/en/summary.html.-
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SC'Deiis:ask: Why-did VicK's votes'vanish? (updated) - Elections - Th..
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SC: pemacrate’ leadéis afe asking sme elections oS why at the votag cast In the newly created 7th Congressional
district were not counu:a Tuesday night -- a deciion that pmvemed 3 runoff and coud kead to a do-ovar..

Abou( 2,340 votes wera cast’for state Rep. Ted Vick, swhose naime remained on the bakdt despu: WRhdrawing from the rce-
‘st manth aftér being charged wth DU,

8wt 3 Rate elections ofMicial decidéd Tuesday. fight not nclude them in the fnat taty, South Carotna Demotratic Party Chaiman
Dick Narpootﬂan sand. vick's votes were lndvdea in early.returns, leading to conlusbn In naws reparts abaut tha race.

Video from around the workt EEminating Vick oave Giorks Bromed, 'nnubu, 3 Georgetown-

: ‘éotege professar, 52.4 percent onhe taly - enough of »
.margin to be dechmd the autright whner. among four
,candkiatcs and avoid s runoff with seoond-phce nnisher
Preston Brttanm, a Myrtia geach attomay. who raceived 39 4
‘percent of the vote.

Adding’ batk tha vick votes would put Towbu at about 49°

- percent and push hgrhto a runofT with Etain, who received
endorsements from many stata party leaders hcbdng us.
Rep. Jim.Clybum and former Gov. v Hodges.

Harpootlan sadhe s wawere of any pfecedmt 0 not count
votes (¢ someone whose name was on the batiot -+ éven ¥
they dropped out o!!he race.

i.2,000 toks wrots h‘md Vikks’| nama, Ahey. would be
<ounted,” Harpoothen sa:L *Ths & the sarna mho Those
pedpla voted.” Wrte-h votes are not afowed In grimary’
races.

Harpootian & waking o hear back from alections commission’

. t¢adars about the dectsion to ot count Uotes for.Vick, Eorts
to:reagh §.C. eections offichals were unsuccessful Wednesday.

U tha tafy stands, Harpoo&ncxvem somecne ether file 8 lwsuR asking to put the resik on hotd orfiea comphhx with the
S.C. Democratic party where the execitive mmmnee could vote to repeat the election withaut VKK's name on the batot.

*~Thiat could bé expensive,” he san noting the state dections comm ls_snn woul pay forthe ;g-.vute.
‘Harpooiian hopes Instead the commission wil add VIcK's votes 2nd hokd a runoff between Tiuby 2nd Brittain on Jund 26.

Trwbu s3id w:anesday that she never thought Vick s VoIas woukl bc ‘counted aRer he dropped out of the race; She expects
10 be. cer\fﬁed the vinner on Friday. "We' take R 3s we receive R, but we're comfortable wih olr doubie digk win,” she said..

Thubu decined comment when ‘asked ¥ she thouuht state DEMACratic Baders were uytno to force'a uii-off tH kaep aive:
fopes of 3 pertewed pary. lavorle. Brtain,

Britam’'s campakgn manager John Keig did not say i'w 2 s&aiemsni wednesday what acbns, T any, the candidale would take.

“n yeskudav’s alzc:bn. more than 2,300 voters have been lou their vote does not-count - R's not right,” Keig sald in his’
“We arg com éd to making Sure these voters' vokes are heard and il appose ; any effort to dsenfranchise
votz:s nthe Tth Ot "

Aman REDUNCMS Sying for thé skat éovering the Myrtie Beach end Florence areas, former Lt Gov, Andre Bauer wil meet:

" Hony Counci charman Tom Rice In » aunoff an‘lune 26,
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SC Dems-ask: Why did Vick's votes vanish? (updated) - Elections - Th.

‘Bauer reczived the most votes 1y the premary wRh 32 phrcent of those cast versus.27 percent for.Rke,

{_:'/"Gél Tha State.newspaper dodvared to your home. Cliick here to subséribe,
e

Your commeénts
Wo entourage e open - and vl - sxchange of & o arid s et
. comment an our content &3 part of our. h:emdh commuaty.

g opiions 0n our storkes. We h»{le you 10 sespeatiuly
- Clek Mn‘:;l:-nud odr mmnx guldetnes. and learn sbaut our commesiting § SyStém. Report sbuse by dicking e "Report’
Abuge?

Like

Add New Commant

Logn-
ez

jf ~Type'your comment hera,

Reattme updating & enablad. (Piusz)

Showing'7 comments “Sotbynewa il

-4.néw-comments ware just:posted: Show

5" scvoter

I you rasearch two round pcutlal systems, all votes are suppesed to be counted, and then if no
one recejves more than Naff-of lhe total votes cast In the eleaton; there Isa ‘run-off.of the top
two.candidates:

Based onfasearch, the Election Commission was wrong-to not cotint afl of the vates-cast ti the
Demodratic primary.

T]i_esg iiepubllankap_polnted Election Comiinissions appear they: took for ways to Influence
Demogaatic elections.

In the 2010 elections, it was proven thal the Election Commission. did nat:report or count
entire ptednds in Democratlc areas InRichiand County: ‘When:the League of Women's voters:
-demanded to dred: all votes,.the efection ‘commission repoited that.they-could not because the
'bal!ot boxes had been compromised-and:it. was no lonqar possible to verlfy. #of votes st
agalnst # of candldates and'what was reported, http:/fwww, postandqa_urlencgm/

Why do-people vote for Republlan.s ‘who cannot appomnt people to ‘ensure our votes are counted

_Machiné and human error, and ,_l submit. who -actively, lnteﬂere ln our efections,

Repuhllcans Gnnot appolnt paople to determine whio's allve and/or dead who vote. ‘Arst thay
mmy us900 dead people vote,.and then'on a sample size"of 6-9 people aut of 900 !hey ml us
everyone wl\o vuted was alive.

Why.do'people vote for Repubiicans I ask - agaln:

-RosewoodDave

wny do peaple vote for Ted Vick or. Aivin Grzene? Because they are idlotst They want to;
“ball out thetr-anolnted. one, &ittain; becairse of the stuptdity of thelr electarate? The
endorsement of “sharper-than the _le_ad!m_g@qg of a bowling ball* Clyburn makes Brittaii
-a-scary fellow!

~And of murse, you. show ip here to blame the Ignorance of some of the Democratic
eleaorate on. Repubncans. I:remember when Déms tried to blame Republicans for the’
Alvm Greene flasco as well. All théy needed ta'do then was look Inthe; mlrror.

' % IR Lentini
@

http:/fwwiv.thestate conm/20 1 2/06/13/231421 7/sc-dems:ask-why-did-...

»-See More Top Jobs

Pang_Reccinnsenast gns_Your Irends Fsc

Qe ®. thestate.com on Fagetoo

Stalke e

7,018 mode l{kn Hlastztr_cnm.

vore Popviar

Hatey: setoes.four bus .

€ llamiton playes Rosy knw
“Krieman ‘nh‘/ takes House GOP rxce
ccm:! b\v o«marl Iumam

"Hostnaini \earery; must oay §1 1,006 7 back mgls
Biuer comebadk 2arns uncH

M can 2 2staueant s 13 23y D3k waes 1D emob':e!i

"uuu- -Scaata arr)uc over bndqex

6113/20122:49 PM

'
H
)
;
¢
i
]




Wadnesday, Jun-13, 2012

News, Spons & Entertatnmen

mThe Sun News:

‘Pasted on Tus, Jun, 12, 2012

Tinubu wins Democrat race for 7th District; Rice, Bauer

to runoff in GOP.

By _Slgvern_es
Sjones@thesunnews.com

Republlcan voters will haad to the booths June 28 to decida if Andre Bauer or. Tom Rice will meet the:
Democratlc candidate In Novembst’s general elaction.

‘The Assoclated Press reported Iate V_qunesday night that:Democrats Praston Brittain of Horry County-and

Gloria Tinubu of Georgetown County will meet in the runoff, but numbsrs reported by the State:Elaction
Commission suggestad that Tinubuy- was thé-outiight winner.

The Commission’s-website reportad that Tinubu had more.than 51 percent of the vate-from six of the eight.
counties-in the 7th: District, which is a new congressmnal district. Horry was ong of the two counties: that-

hadi't. besn listed yet on the website. and Tinubu, a .Georgetown county. resident; trounced Britain, 8
Myrtle Beach lawyer, on his homa furf.

Bailer-and Rice ran nack and neck In Hoiry County voling-with Bausrending up with 32 percentiof the’ vole

-and justone’ prectnct to.count.
Tinubu got 62,=percentof the:Horry. (l:ount‘y Democratic.vote to nearly 29 percent for. Britiain.
“Wa feel really great about the numbers,” said Robin Shipp, Tinubu's campaign manager.

She said Tinubu was no! yet at the campaign.gathering at the’ Sidewhssler on ‘Conway's riverfront. At the

iime: she-was coniacted, Shipp still held out hopa that Tinubu: might win-outright: But the:Associated Prass.

repoited that was not to bs..

While: Tinubu had a commanding lead In Horry, she didn't capture ihé nacessary 51 percent: of the vote
districtwide to claim an outright vtct:ory Although-she captured Marion and Mariboro counties,. Brittain ran
strongly anough I other counties to pull Tinubu back for a; runoff, aocordlng to: early numbers,

Bnttam, a Myrtte Bedch. lawyer, .couldn't be-reached for comment, but lssued a statement saying he:

belleved there would be a runoff.

*Wa did it” the:statemant said. "1 am proud to announce that'wé are in the runoff election. Our message ..
is'being embraced by people throughout the district:




" second. contest

Brmaln and Tinuby, an-educator and former member of the Georgia House of Represeniahves ;sald they:

want-to stimulate job-growth if they,
and Democrat,

Brittaln said he wants to gét.the money:to build’ Interstate 73 while protecting Social Security and Medicare..
Tinubu sald she wants to work to sirengthen workers' rights.

On the Republican side, Rice's nafrow victory. over Bauar in Homry - which has about. 40 percent of the
‘registered voters in the. district - Ilkely kept him in.the runoff, Bauer won the primery vote In Dillon, Marion
and Mariboro counties inland, but as in Horry, not with a-clear’ mejority-of the:votes..

*| feel wonderful " Rice eaid..

He'sald his campaign is a!ready geared up for.the runoff.and: that financlally:tie is In-good shape for the

‘We want to keep hammering -our message;* Rice said. "We want to be the-congressman for the entire

distrlct.'

Rice and Bauer tickered during the _primary campaign with Bauer saying' that Rice didn't have the

expsrience to do the job of & congre
seat in the new 7th Dlstrict:

Other than:that, both want to shrin
District.

Bauer said he:was disappolnted by

ssman, while Rice sald. Bauer moved to Horry County just to run for the
k the size.of the federal government and bring more Jobs to-the 7th

the primary.vate-tumout; and waoildn't comment on how his campaign

will move through the runoff because he didn't want to give Rice his. strategy

Bul he's ready to keep campaigning
Funding is'an uphill batlle for him:

he-sald.

m competlng wrth the bfggest dev?lopment crowd in all of fMyrile Beach he sald;

Contael srevs.;owesmm-ﬂes o
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are-elected, a. message ‘echoed by all primary candidates,. Repubhcan '




Gloria Timibu wins 7th Congressional District Democratic
race ' . : A
by Yracy Viseland ' -
Posted:.os:J 2.2012 at/10:04 PM

Updated: 86.12.2012 at 10:30 PM
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/Glaria Bramell Tiaubs, s Cosstal Cavolina University ecoriomist; hes wonthe Tth Congressional Didtict Democratic mon with 53 percent of the vore,
‘acconding to the South Carolina Blectign Commissgion.| - .

Attomey Preston Britain roccived 39 percesit of the vote:
Attomeys Parnsll Diggs siid Harry Pavitack cach got four and Ihrl'éa'"pér'cahl tespiectively.
Ted Vick dropped out of the race after a mﬂm
The Astosiated Preas initllly reporfed thero wosld bo & cusoff between Tiubu and Britsin because Vick's numbers wers bedhg Inchuded n the roslts:
-Without Vick's:7% of (10 votes, Tinubu docs bave the majority necessary to win the primary outright,

All'resnlts are unoffielal

‘Por mere primery elestion résults, ollok hero.

i



Tinuby wins in Democratic nomination in 7th
Posted: Wednésday; June 13,2012 6:00 am

MYRTLE BEACH (AP) - Coastal Carolma University economist Gloria:Tinubu has won-the
Democratic nomination for South Carolma s new 7th Congressional District.

Tinubu appeared headed for'a runoff with 'Horry County attorney. Preston Btittain after Tuesday's
voting.

But late Tuesday night the State. Electlons Comnimission said that votes for third-place finisher Ted
‘Vick would niot.count because he. had withdrawn from the race.

That gave Tinubu the majority needed to claim the:nomination. -

Tinubu.got 52 percent of the vote. Brittain got about 39 percent in the: four-candidate field:
Attorneys Pamell Diggs and Harry Pavilack trailed. <

Vick had been considered the frontirunner but dropped out last month after his arrest on a.drufiken
driving and:weapons charge: in.Columbia.

Republicans have a runoff June 26 after a nine-way race on Tucsday.




STAT E OF SOUTH. CAROLINA
COUNTY OF HORRY
Donnie McBride and Vincent Masterpaul,
Plaintiffs,
V.

South Carolina Election.Commission; Marci
Andino, as Executive Directorand
Representative of the:South Carolina Election
Commission; Horry County Election:
Commission;:Russell'W. Hall, I11, Chairman of
Horry County Election Commission;
Georgetown County. Election Commission;
Dean Smith, Director of Georgetown Coiinty
Election Commission; Florence County
Election Commission; David K. Alfoid,

" ‘Director of Florence County Election
:Cormmission; Marion County Election
‘Commission; Teresa C. Moody, Director of
Marion-County Election Commission; Dillon
‘Couiity Election Commission; Joe Moffet,
Chairman of Dillon.County Election
Commission; Marlboro-County Election
‘Commiission; Phyllis Hagan, Director of
Marlboro:County:Election Commission;
Chesterfield Couiity Election Cormmission;
-Donald:Sellers, Director. of Chesterfield County
Election.Cominission; Darlington County.

Election Commission] Hoyt Campbell, Director:

-of Darlington:County Election'Commission;
Defendants.

'

IN'THE COURT OF-COMMON PLEAS
FIFTTEENTH JUDICIAL CIRCUIT

Case No. 2012-CP--

EX PARTE .
TEMPORARY
RESTRAINING ORDER

‘The Plaintiffs bring an ex parte motion for a.temporary restraining order before: the Couit:

pufsuant fo Rule 65(b), SCRCP. The inotion is accompanied with a verified complaint setting

forth immediate ‘and irreparable: injury the: Plaintiffs may suffer if the relief sought within ‘the

complaint is not grarited. After reviewing the: motion and. accompanying. complaint, the Court

GRANTS the te‘r'nvpo_rary restraining order.for the following reasons and subject to the-following

restrictions.-

EXHIBIT

.




I. The South Carélin,a.,,Democranc, Primary for the Seventh Congressional District was held
on Tuesday, June 12, 2012. Initial ﬁnal vote-totals. reportéd through- the press indicated
that rio candidaté'received. more than 50% of the vote.

2. During the late evening of June 12, 2012,-the: South Carolina Election Commission chose:
to strike Vfi‘om its totals all votes: pe’r’tai'ni"ng, to Ted Vick, a Democratic candidate who.
chose to- withdraw from. the race weeks -ago, but remained on the ballot: The Election
Commission subsequently recalculated its vote percentages an announced that the top
vOte-getting',Democrat‘ received greater thari 50% of the vote.

3. Plaintiffs have now filed a'Petition for a Writ.of Mandamus‘wit'h this Court, éeekihg to
compel the Election Commission to consider votes cast for candidate ’V_i'ck and,
correspondingly, to order a runoff election in. the Democratic Primary for the Seven
Congressional District in-compliance with South Carolina law..

4. The PIaiﬁ;iffS argue, and the Court agrees, that should the Election.Commission -calibrate.
electronic. --Qo,tingum_achines_ and distribute election mate}rials thr,oughout the Seventh
Congressional District before: a hearing is held on. the. underlying’ Petition for Writ -of
Mandamus, such actions'will cause immediate -and in'eparab[e injury. to the. Plaintiffs and
other voters 'of the Seventh Congressional District. More specifically, voting' machines
and election materials that botenti'ally violate:South,Carolina law by failing to include the-
mandatory Democratic Party. runoff will be distributed to. hundreds of election pracih"ctsl
in anticipation.of the June 26,2012 election.

S. As-a result of the threat of this immediate and irreparable injury, the. Court grants
Plaintiffs” motion for an ex parfe témporary restraining -order without a hearing. The

Defendants .are restrained from calibrating and/or distributing any electronic voting

2012:CP-26-______



machines or elections: materials pertaining to the Seventh Congressional District Tunoff
election before a hearing is held and,a;rul'ing-fnisrsued 6n the underlying Petition for Writ-of
Mandamus: |

6. To protect the rights of the Defendants, the: Court.orders that this témporary restiaining
‘ordef shall.expire upon the resolution of the uh‘derlyih‘g’Pet_itiQn' for Writ of Mandamus.

7. Tg further protect the: nghts of the: Defendants, the Court orders that the Petition for Writ

' o S 20(2.
of Mandamus shall be heard on. Q’lﬁqm\.{ O’f-"J\mg DT TRE GE:DQ@:MO/\]

Qmm (u\ C,O\AQ_‘T hOLLSé &1 q'é@ .-

1T IS SO:ORDERED.
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The Homorable-Steve H-Jonm _ hAeey S Ry

Court-of Common Pleds
Fifteenth Judicial Circuit

Conw South Carolina
J une’ T . 2012
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