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STATEMENT OF THE CASE
I. PROCEDURAL HISTORY

Petitiener Marcus C. McFadden was arrested in Sd;fek.
Seuth Carelina en April 10th 2016, charged with cimes asseciated
with the alleged unlawful entry and assault[s] &t 515 Chariette
Avenue in Suster rented/leased te Tiffany Calvin, at apprexi-
mately "Midnight™, en April 9th in 20i6. The Sumter Ceunty grand
jury term en September 8th in 2016 indicted Petitlon®r of
"burglary in the first degree” and "Assault by MOB in the third
degree”. The allegatiens set ferth was Latique K. Bracey en
April 9th sought fi'speak te Tiffany Calvin at her Charlette
‘Avenue - resmdence ‘and upcn arrival to it, -he -neticed an unkmewn
vehicle in. her drive and thereef seught to in%éétigﬁfé'aid speak
to Calvln se thereof kicked and kuocked at the residencé‘s doOr.
vherefore Artells Bryant ansverelafhe resxdence s door upon
auﬁhofity/bflé}s4bjWC6iiih'i;'éoﬁj1€te se, aod Bracey's eﬁti;
vas amiss and cenclusiens that Calvin, his en-gnd-eff girlfriend,
was sleeping with semeene else, and fears that he may be ass-
aulted by the individual[{s] sleeping with Calv¥in...upen the
door being ajarred éﬁl exposure[s] of Bryant in the reslience he
bolted inte the openlng and ajarred door. And, Petitioner and. '
Deminique A Ress was eut in the residéence—drive standing external
of Bracey's vehicle avaiting fer him te return, when Petitiener
heard -l1oud arguments and Si;‘éﬁe'illﬁminafidﬁé'if-déﬁffiin§~
and/er wrestling and therefore, fiercely and spiritedly came te

their friend's dewnfall if any. And thereef Petitiemer vithin his



travels neticed Bryant abeut te assault Bracey frem behind when
Bracey vas arguing with Calvin at frent-interier of the Calvin's
residence, and Petitiener seught tb'ihtefiéhé“:he'iiowﬂéd"inpact
‘punch te his friend by Bryant frem behind and unknewn teo Bracey
it is coming...se upen getting int® eneugh dlstance te institute
a ceunteract, Petitiener ceunteracted with a ceunteract-punch and
ferce te step Bryant's behind-assauit en Bfaééj and thereef the
appreximately 110-peunds and 5'7" height and Bryant, whe is
appreximately 300-peunds. Se hercef Ress seught te lewver the
edés and te de-escalate the sltdﬂtidﬁltrlii'giiét;p the quarrels
er intervene,..thereef a large scuffle was initiat@d whereof
Petitiener and Ress scuffled and quarreled for several mements.
Eventually, the situatien de-escalated and Petitiener, Ress, and
Bracey left the résidence of Calvin [etc.].

Thereof, Petitiener, Bracey, and Ress were arrested on
Apfil 10th 2016, via a traffic stop by Sumter Police. Petltiener
and Bracey wvere tried jointly by jht}'ih Ehe'SﬁﬁEéf Ceunty
General-Sessiens Ceurt starting en September 20 and ending en
Sejtember 21 QOIG;HﬁQndrdfiéAPresillni Judge William Jeffrey
Young and the jury ceavicted Petitiener of burglary lst-degree
and assault by M®B 3rd-degree, as indicted. Petitiener was re~
bfeééhtéd4iyéi§£h{3elnédhdséi at trial, Michael M. J;iién.“ESd.
and Selicitor for the State was Jehn P. Mesdors, Bsq. [Bracey

vas represented by jﬁsod E.>3fi‘§é§;-ﬁéd{]'ih'fﬁiidtnént ne.

'2016-GS-43-0880.




| Within Judge Rulings on petitioner and his sentence he cited
"McFadden was least culpable within the incident, and setenced him
to 20-years for first-degree burglary and l-year for third-degree
assault by Mob". On direct-appeal the Motion for new-trial and -
the Motion for reconsideration was brought on appeal and that the
pfééidiné [Young] jd&éé didnot rule on these motions and therefore
appellate-court remanded and sent remittitur initially on August 8th
in 2017. Thereof, as Judge Young failed to rule on those motions
and "retired" prior to due-processing a "ruling", the‘Solicltat’s
Office notified and seeked Honorabie Judge George M. McFadden to
preside over the motion[s] and to thereof rule upon them. And, éé
Judge cited "It is virtually impossible for me to reach back and
stand in [Judge Young's] his shoes when I didn't hear those motions
, nor was I present then. Ybupg had been on the bench, I would ass-
ume then for a good number of years in general sessions. I find it
would be simply improper for me to go back now, not eken practical,
to go back and address those motions 'so I will respectfully "deny"
your moﬁibné; but at the same time, clear this matter to proceed

to appeal’. Stated Judge McFadden on the matter and as his ruling.
On appeal, his conviction was affirmed by a divided panel of the

Court of Appeals, in State v. McFadden, 2020-UP-188 [Ct.App. Filed

June 17, 2020], thereof petitioner filed a Post-Conviction Applic-
atian‘fbf Relief on May 27, 2017Aaiiégiﬁg "Subject Matter Juris-
diction & Ineffectiveness of Trial Counsel ak&%ﬁ(itHlAmehdméﬁt right
to effective assistance of counsel [étc]". And-eventually petitioner
was appointed PCR¥Counse1.“TIﬁofhy L. Griffith, Esquire, -and the -

State filed Motion for more definite éhéwer/sfétémént on PCR.
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Thereof, Counsel on PCR, Griffith filed an "Amened Application™,
to the court, except abandon the original-application issue/s.
In lis amendment to application he only litigated and addressed
"Miﬁénda-RighES'& Warhith".[étc]. but failed to litigate or/and
bring on PCR issues/arguments with ﬁgfit'add most likely to win.
The PCR-Trial Qas'présidéd over by the HonorabiéQJﬁdgé L. Casey
Manning and he simply ruled by [Proposed Order[, citing " Each
side filé'a "proposed-order” to him and the most convincing will
"win ". Judge Manning sided and Signed with the State and sigh the
State's Proposed Order on April 18, 2022. h

+ Petitioner seeked thereof a "Petition for Writ for Certio-
rari" from the Honorable Supreme Court, And Chiéf‘Apbéiiété'Déféha;
er Robert M. Dudek, Esquire appointed himself, and thereof litigated
an "JOHN$ON PETITION FOR WRIT OF CERTIORARI", within this Honorable

Court sigﬂéd/déted on December l4th of 2022.

2. evidence presented at trial

The altercation[s] that occured at the 515 Charlotte Avenue
Sumter South Carolina, abruptly bcéﬁféd}bégin as Bracey located the
. residence of Tiffany Calvin, whom held an "@n and O£4" relationship
with Calvin on the ordinary basis, and upon arrival seen a unknown
and uncommdn iehiclé in Calvin's drive-way, so thereof he sought
to investigate ..so he knock on doﬁf and begin to kick upon no-
answer to his knock [App. 78'1;.11 - 791.16], Therof, C#lvin made
the decision to open the residence's front-door [App. 80 1. 18-22]
and thereof under Céivih's'étdéf‘éhd'deEision'het”vlstof'Artimes -

Bryant complied to Calvin's order/s and ajared/opened her residen-




ce's front-door [App. 81 1. 6]. As Petitioner was unable to take
the stand and explain/express his-teStlmony to the impaneled jury
via Micheal M}‘Jofdan's‘arguﬁent,deferment. and presehtiment[s] to
petitioner "DoNot take the witness stand, it will hurt you", he
was unable to present side of the inicdent and assualt on Bryant
and that he never entered Calvin's residence unlawfully or/and -
criminaliy. nor did he hold an/y cfiminai—intent[s] [ete], -

[App. 331‘1. 16-21]. Petitioner was simply interving and assisting
his child-friend Latique Bracey from being attacked from behind - |
and not knowinﬁ that he was about to be sucker-punched from behind, |
He held the personal knowledge that Calvin & Bracey was usually in
a "on and off relationship™, it was on basis that they have sexual
and frienly relationships, and sometimes they are in very close -
relationships and othér times they are in distant télationships. so
therefore, petitioner held‘hb-khdwledge that Bracey & Calvin was in
a foul-relationship or/and that there was incident between Calvin
and Bfacéy.'And-Lf e known that there was any aggreésioh between
them he would have not allowed Bratéy to carry him to the residence
of . Calvin, and has Bracey, McFadden, &nd Ross was traveling around
Sumter in Brécef's {new] car, when Brécey simpif stated thei was
going to check on Tiffany [Calvin] at her residence, and at the -
time arriv§ﬁ~Brécey simply went to the tésiqénce'é front-door and
petitioner and Ross sat within the vehicle, and then eventually got
out of the vehicle and stood beside it, Qhén'petitionér'and Ross
noticed commotion at the front interior and held a in éhé!m@aént

sitution,--he bolted to the enterance of Calvin's residence and to -

ensure that his friend and Clavin was 0.K., and to ensure there was




not violence occuring and to stop any violence from occuring at

the residence of Calvin, via his childhood friend was within, and

he caculated Ms Calvin as a distant-friend..wish for peace within

the occurence/incident unfolding abruptly amd upon him getting in

at the residence's frontage, he seen then that Bryant was about to
"sucker punch" his friend behind and has Bryant is ovef three-pounds
in weighf.vPetitioner lunged at Bryant with full force to stop the
"behind sucker punch", and thereof they begin to scuffle and qurell
togetﬁer ..an&“at the weight and size deficicent between the two

Ross assistédvpetitioner ﬁnd trying to take hold of the attack on
Bracey from behind, petitioner even{hg within the quarrel asked
-Bryant "Who are you"?>édd Bryant refused to answer [etc.]. --

[App. 81 1. 10-12], and upon Bracey pointing a gun at Bryant, the
petitioner eased and asked Ross to easecdand petitioner exited the
residence of Calvin. Bryant eventually come outside to the location
of petitioner and stated to him "Tiffany wants this guy [out-of-house]
"going", watch back I going to have him leave and he is big". So,
thereof, petitioner went to répei Bryant from Calvin's House at -
asslstance/ass?sting Bryant in this matter and sitution. Ahd—they
entered the residence and found Bryant in the residence's bathroom
whereof, petitioner and Bryant imformed and told Bryant to remove
himself from Ms Calvin's residence, by "get the fuck out" and-

"get the fuck out and leave, man". [App. 81 1. 20-21], at this instant
Brfant abruptly lunged and with hostile words tryed to hit peiitioner

and roughiy made conduct with petitioner head area at his temple and

ear and ubon tension with Bryant petitionef fended and quarreled



with Bryant, until [again] Bracey held a gun at Bryant, and allowed
him to leave from Clavin's residence. Upon, Bryant leaving petitioner
requested to leave through Bracey, and Braééy stay with me for a
little and lets rgde around [sumter] for awhile and make sure he
doesnot come back , so petitioner agreed under the circumstance/s
that Bréhe& would ride him after awhile. And—Braéey,>Rosé. and -
petitioner rode around Sumter for awhile and then rode back to the
residence of Tiffany Calvin ,whereof Bracey spoke to an individual

to petitionér at Calvin's briefly, and Bracey, Rbss. and petitioner
was arrested at an traffic~stop by Sumter Police [App. 200 1. 21 -
206 1. 16]. At trial the State indicted that the person Bracey .
spoke to Mr Johnny Kinlaw identified as Tiffany Clavin's Father.
[App. 177 1. 12] and [App. 181 1. 19 - 182 1. 23]. The Witnesses

that testified within the trial pfesénted sharply the same asaid

aka Petifioner's Testimony that was absemt within/at trial via his
trial counsel provoked him to not take the "witness sfénd" and say

to the jﬁry his testimony and relinquish the aforeséid within his
trial ahd‘to the paneléd jury, and his counsel's refereeing hinm,

to not take the stand regulate his testimony and side of the incident

-and reiterate aforesaid.

3. guilty plea offer

Petitioner was offered an pléa deal of nlne-years'énd upon
the reféreeing o8 his counsel, whom stated and argued to petitioner
"that was not.an offer that was acceptable, and go to trial”. --
[App. 341 1. 12;14]. evening knowing that petitioner was facing a

"life setence" and was offered nine-years, and petitioner wanted to



accept the plead under the circumstance/s and take any responsible
that he may have caﬁsed within the unknown to him actions of his
friend Latique K. Bracey. And take the opportunity to do so, and
to ensure that he was not convicted or/and sentenced by the action/s
of Bracey [etc]. Petitioner also held thought/s that the overall
effect would be problematic to him, and he would likely not gét4a
fair and fundamental trial, especially joint with Bracey [etc].
Thereof, wished to Plead to the nine-year offer/deal with/-
from the State with that recommendation to the court, and was -
perjudiced by his trial counsel,

[Under unprovoked circumstance and decision he would have plead].

4, decision of the Court of Appeals

A divided panel of the Court of Appeals affirmed in State v.
McFadden,2020-UP-188 [Ct.App. Filed Jume 17, 2020]. The majority held
that betltibﬂer was intitled to bring the issues persented on appeai

as they was unpreserved for review, since his sentence or sentencing

¢

was not briefed or argued by counsel Kathrine H. Hudgins, Appellate-

Defender. ' -[2020 WL 3264607]-




%I. PETITIONER WAS ENTITLED Te PLEAD 70 THE OFFER BY THE STATE AND
NOT BE PEOVOKED BY TRIAL COUNSEL TO NOT ACCEPT PLEA DEAL AND Te
Go T® TRIAL AND STAND TRIAL WITH INTENT T® PLEAD GUILTY UNDER
CIRCUMSTANCE.

Wherefore, Petitioner argues that as offered a plea deal
by the Staté.“éh& h;i;ﬁ;ilj"wléhéd te‘;tiept this plea deal frem
the State and State réconmend;l'to the Ceurt the [a] Nine-Year
Recemmendatien for all aiiedei crime''s, against him.

Within this occurrence the ceunsel of Petitioner did
provoke the Petitiener in not taking the plea offéf,'ﬁs>ﬁe con-
veyed to him that it was "not acceptadle® [App. 341 1. 12-14].

The Plea was faverable and should not have been rejected
by the aeféhSE; under the circumstance/s that it was logically
in a significant range, ind.ﬁetitIOner"{nsisted_dn pleaing to
nine-years.

In the guilty plea context, while the performance prong
of the STRICKLAND test remains the same, te establish prejudice
the petitioner must shew that there is a reasonable probability

that, but counsel 's error, he/she would not have plead gu;lty

and would have insisted on goang to trzal. Hxll Ve Lockhart.

106 S.Ct. 366 474 U. S 52 58~59 Smelarly, Where counsel
gives erreneous advise that results in the petitionmer geing

to trial, the issues is whether there is a reasonable -
probability that the péfiéionét would have plead guilty. Lafler
v. Cooper, 132 S.Ct. 1376, 566 U.S. 156. See Also Hill at U.S.
. 168. If a plea birgain has been offered, a defendant has the

right to effective assistance of counsel ineonsidering whether-
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to ‘accept it. If that is denied, prejudice can be shewn --if
loss of plea opportunity led to a trial resulting in a Edﬁvictlon
on more serious charges or the impesition of a more severe -
setence. Hill, U.S. at 170, <It is insufficient te peint te
the gdarantéé of a fair trial as a backstop that inoculates
any errors in fhéuﬁfetfiéilpfocéSé.‘fi;é. Eﬁlify;iiea“fafﬁiihé];
‘At a‘pféféssfbnai analysis of the facts, laws, and evid-
‘ence --assembled or/and convened within the accusation by the
State's Prosecution/s aka the case of [1st degree] burglary,
and [3rd degreee] assault by Mob as in the facts, evidence,
and laws, if preperly analyzed [by counsel] would have likely
rendered the petitiener would be found "éﬁiity" on charges.
In analysis, The United States Supreme Ceurt has @eld
that "defense counsel has the dﬁty-tohcdﬁmunfcéfé formal effers
from the prosecution to accept a plea on terms and conditiens

that may be favorable to the accused." Missouri v. Frye, 566

U.S. 134, 145, 132 S.Ct. 1399. And State v. Langford, 400 S.C.
421, 436 1.6, 735 S.E.2d 471, 479 0.6 [Stating "[ulndoubtly,
the solicitor has discretion in choosing how to ﬁrdéééd“wlti
a case, including whether to presecute in the first place and
whether he brings it to trial féfj*offet“é plea bargain"].

AS in United States v. Graham, 51 F.4th 67 which held-

" Sixth Amendment entitles defendant to relief yﬁén counsel's
deficient performance has prejudiced defenseby leading to --
conviction at trial [or] to i1l advised plea." And-"Defendant
é;tlsfieé performance prong of ineffective assistance claim

By proving that counsel failed to previde reasonably ---



effective assistance in executxng defense." Trial Counsel cannot
relay that he 1mformed petmtioner to got to trial because he
would llkely found non-guilty. nor say "he was likely going to
obtain a lesser sentence. The Fatts in this case was petitiener
was facing a "life-sentence" and-wish to accept the plea-bargain
and touching on the critical factors the petitioner within -
‘consideration/s weighed ﬂis’peréohal debiéioh/é“éhd'he weighed
‘the fhets, and-including the minimum sentence [and] maximum
setence, the evidence likely to be indicated during/at trial,
to include thé terms of the plea, and the strength ef the case
against him [etc]. . |

" The trial counsel surely failed to even imformed the
petitioner to weigh these crucial facteors, more less, provide
petitioner with professional advise on the crucial decision
on wether to plead guilty.

The State Solicitor's @ffice held in the interest of
justice, that a §1e64b5fgéih was legit on this matter, felt
'@ nine-year setence was legit, and thereof felt justice would
‘have beee'éerVed uéoh éetifienef imprisoned and incarcerated
fer nine years.

The petitiener held in his own personal interest, -.*"
he was partaker in'thelerime, but felt he wés“not‘éﬁlfty of
beitichiaily crimes wholly, except he felt his partiéipétion
or/and presence at the crime was enoug b for him gersonally to
prompt his prdnoﬁied n"euilt”. He heid no protest to his guilt
individualiy and wish to accept the plea bargain/offer from

the State.




-.= - _-The tFial counsel provoked the petitioner of s fund=—__ .
amental-right/s to acéebt'the plea-bargain offered by the State,
and did sb.by bfé;éklhé and ihiiﬁldatién/s over the petitioner
when he abruptly/aggressively indicated to petitioner "Do Not
Accept the Plea-@ffer, it is not acceptable”, Even a layperson
could consider{ed] that polfceFieportQ éitedipeélfioﬁerJés
a partakéf and participant, and the State was going te call
the alleged victim[s] to trial as witness[s] and they would
likely would testify at trial and agéiﬁstlﬁétitioﬁgtAand an/y
défense pronouced by defense-counsel. Thereof, even a layperson
could see if petitioner would proceed to trial, he was [1]}-taking
extreme chance of be convicted, [2]-going to be setence to -
at least 20-years if convicted and up to a life-sentence tefm,
and4b5nsiderih§ those facts with the overwhemling evidence
against L. Bracey ..his co-defendant he ;és'logically going
to be convicted and sentence under the theory of "the hand of
ene is the hand of all". [etc]. |

Whereéf;'Petition;r.shows that he recieved a "favorable
plea offer" from the State Solicitor’'s Office and his trial-
counsel provoked and intimidated him until he "rejected” the

 plea-bargain offer of nine-years, that he wholly wished te take
and accept the plea [of nine-years], and w§s g§§erfpr9§6qb£i6h
and professional Lﬁtfﬁlddt{hn to reject a fayéf;slé'énd legit
plea offer fé? a recommedation of nine-years imprisonment.

As in Lafler v. Cooper, the Supreme Court pronouced

within "[even if the trial is free from constitutional flaws,

the defendant who based on the deficient performance of ‘counsel-




goes to trial instead of taking a more favorable plea may be
prejudiced, as element of ineffective éSSiStancé'éfgéohﬁééI;”
from either a conviction on more serious counts [or] the imposit-
ion of a sé;;re sentence.” The twenty-one year sentence that
petitioner recieved as a result of trial coﬁnSeI!bfonking him
until he rejested the plea-offer, was a severe sentence, especi-
ally as petitioner as a loving-family and young children that
is perjudice by his incarceration, and await his return for
ldvélani'sﬁpborf.

If'a p1ea-bffét7batgéin has been offered, a defendant
‘has a righ to effective assistance of counsel in censidering
it ,a person Qouih'wiéhing'to plead shall not be provoked by
counsel to "reject” an/y favorable plea, and if counsel's actions
caused ah]y‘aéféhdéht ta lose or rélinquiéﬁ an fundamental-right,
that that defendant didnot vofdnﬁérllj, consciously, and knowing-
waive shown perjudice, and ineffective assistance of counsel

‘under Strickland v. Washingten Standard/s.

‘The U.S. Supreme Court pronouced 'that certain constitut-

ional riglts are sblfundamentél that ﬁhéy are deemed personal

to a criminal defendant, and he/she alone ahd.onlj may decide
whefhét\ﬁh?éé'riglfé'wili be exercised or waived. And that a
defendant's decision to do so may be unwise from a "tactical-
standpoint” within may be said in defendant's decision to take
plea [or] proceed to trial, take the witness-stand own his/her
own behalf, etc. But the decision is the defendants' choice.

"As in ABA-Standards for Criminal-Justice, The Defense Functien,

§ 4-5.2 [1980].




Sixth Amendment remeéies should be "tailored to the
injury suffered from the constitutional vieolation and should

not unnecessarily infringe on competing interests.” United States

v. Morrison, 101 S.Ct. 665, 449 U.S. 361, 364. Thus, a QQmeay

must "neutralize the taint" of the constitutional vielation,-
Id., at 365, 101 S.Ct. 665.

In this sitution [aforesaid] to fully redress this const-
itutional violation, this Honorable Supreme Court shall redress
by vacating the current setence, and-seek the State to offer
and petitioner recieve the offered plea of nine-years.

The court shall recognize and take account that petition-
er surely seeked to plead to al}eied crihes;'and trial-counsel
surely implemented to petitioner to not take the plea, and he
.as expressed willingness and eipresééd willingness to plea
and accept responsibilty for hgs action.

As aboved the Petitioner as indicated and setforth that
trial-counsel impeded on his fuudamen;él~figﬁf>and thereof fas

satisfied the Strickland's Standard/Prong dﬁ’"PerformaBté”,‘

as he admitted within questioning at the PCR-Trial/Hearing
by answering "I conveyed to Mr McFadden, that was not an offer
acceptable.” [App. 341 1. 12-13].

As to the "Prejudice” Prong/Standard in Strickland,

Petitioner has shown that but for counsel's deficient perform-
ance ..Petitioﬁef would have plead to the nine-year plea-offer
by the State. In'édditioa.‘as a result of not accepting the

ﬁléa'aha being conviéfid at trial, petitoner recieved 21-years
over double and greater than he would have recieved undé; the

plea. Therfore, Strickland Standards/Prongs as been satisfied.



II. PETITIONER WAS ENTITLED TO TAKE THE WITNESS STAND AND SUBMIT HIS

TESTIMONY TO EMPANELED JURY AND NOT BE PROVOKED AND REFEREED BY
HIS COUNSEL PRIOR TO AND AT JURY-TRIAL.

The Trial Counsel [Micheal M. Jordan,Esq.] was constitutional
Ineffective under the sixth-amendment, and manifestly erroneous, at
his provoked and refereeing to defendant/petitioner to "not take -
the witness~-stand" and submit his testimony and statement [s] to the
empaneled;jury at and during trial. To warrant such dictatorship
and diction towaeds petitioner counsel shall not dictate and prov-
oke an defendant into relinquishing his safeguarded and constitut-
ional right, as the right to testify is deemed a fundamental right
required by the fourteenth-amendment of the United States Constit-
ution at the due-process to échleve fairness in State Criminal -
Proceedings; This analysis reflects the traditional approachpnder-
lying the selective incorporation of fundamental rights from/within

the Bill of Riglts into the due-process clause of the fourteenth

amendment for application to the States. In Wainwright v. Sykes, 97
S.Ct. 2497, 2510 n.1, 433 U.S. 72, 93 n.1, the Supreme Court of the
United States deemed and pronounced that certain constitutional -
rights are so fundamental that are deemed personal to the criminal
defendant, and he/she must alone decide whether these rig lts will

be exercised or waived. And Rock v. Arkansas, 107 S.Ct. 2704, 2708,

483 U.S. 44 pronounced that the exercise of certain constitutional

rights, such as defendant's sixth-amendment right to present evid--



ence and witnesses on lis behalf are subjeét to the control and-
discretion of trial-counsel. However, the Supreme Court indicated
it does not believe "whether the defendant will testify falls in

or within this category. And-in Wright v. Estelle,572 F.2d 1071,

1077 Cited " [t]he Supreme court pronounced that a defendant's
personal right to forego the assistance of counsel and conduct his
or her defense, reéognized in FARETTA, also encompasses his/her =«
personal right to testify in his/her own behalf, as part of their
defense. And, that a defendaﬂt's decision to do sonflay--be unwise
from a "tactical standpoint” also may be said of a defendant's -
deCislon to proceed to trial--or to invoke his right to trial by -
Jury, but the wisdom /or/ unwisdom of the defendant's choice does

not dimish his rigit to make it. Id. In Rock v. Arkéhéés. Supra.

The Supreme Court pronounced the cordlly right to criminal defend-
ant to testify at trial, citing "the right to testify is deprived
from the sixth-amendment right to compulsory process to present -
favorable witnesses[and evidence], to include one's self, and the
right to presant defensive evidénce under the confrontation clause.
The fifth-amendment privilege against self-crimination clause and-
the fourteenth-amendment due process safeguards also bear upon the
right to testify , as a "fundamental"; essential to due-—process of
law in a fair adversary process, And thereof futher personal, thus

waivable "only by the defendant". Faretta v. California, 95 S.Ct.

2525, 422 U.S. 806, 819 n.l1l5 .



The Supreme Court in Johnson v. Zerbst, 58 S.Ct. 1019, 1023,

304 U.S. 458, 464 unequivocélly rule& that the wavier to fundamental
right, to be effective the wavier must be "an intentional relinqu-
ishment /or/ abandonment of a known right. Id. The waiver of the
constitutional right restlupon the defendant's "free choice", in
deciding whether to invoke certain trial rights and protections
afforded by the U.S. Constitution. The assistance of counsel -
guaranteed by the sixth-amendment is deprived from the legal -
doctrine of agency, with the Client acting as Principie'and the -

counsel as his/her agent. In Wainwright v. Syke, Supra., the Supreme

Court noted the American Bar Association Standards, stated "Such
basic decision as to wether to plead guilty, waive a jury, or to
testify on one's own behalf are ultimately for the acaused to make."
under ABA STANDARDS FOR CRIMINAL JUSTICE, THE DEFENDENSE FUNCTIONS,

| §4-5.2[a] [1980]
Certain decisions relating to the conduct of the case are ultimately
for the accused and others are ultimately for the defense counsel.
The decisions which are to be made by the accused after full consul-
tation with counsel are: -
[i] what plea to enter,

[ii] whether to waive a jury trial,
[iii] whether to testify within one's own defense.

The trial court's charge to petitioner about his right[s] to
testify in its colloquy sua sponte, failed to inquire in;o the -
petitioner and his co-defendant ['s] failure to take'the stand in
trial présent testlmony on thei; own behalfs', and/or to inquire
into if-=it.. was "knowingly, voluntarily, and intelligently" waiver

of their fundamental right[s] to testify own their own behalf, and--

to jury personal testlmony and statements of innocence [etc].




T

The defendant who invokes his/her right to the assistance
of counsel does not automically give up all control over their
case. The criminal defendant as a client maintains his/her automy
by virtue of the rigit to be "fully imformed and involved within
the trial decisions --petitioner's désibevtb'tgstify'énd imform
jury his side of the incident aka His"side>§fJEhe éfoffvfn‘a
public forum is to be considered as great importance, and -
overriding any techical strategy[s] the trial-counsel as implied
has mandatory, and refused the petitioner from making the ultim-
ate choice, aka fundamental-right/s ..the decision to testify
on one's own behalf is soley upon that defendant to make. And-
Counsel shall not impede or provoke against the defendant as
he/she is deciding to testify /or/ invoke his fifth amendment
right to remain silent [etc]. |

Trial Counsel failed to safeguard petitioner's constitut-
ional and fundamental right[s], and-failed to advised [or/and]
confer and consult to him his fundamental [and] constitutional
rights and only impeded upon them, by-his neglect/s iﬁ‘consniting
wlth.hiﬁ and involving lim any/all trial-strategies, to include
the fundamentals of the case.

Petitioner meet with Esquire-Jordan approximately two-
times and brief-vist/s, and then went to trial ..make three
total meetings with cddnsel.-theée meétihg never even came close
to being adquate,i.e. allow counsel to advise petitioner of
fundamentals of rights, procedures in criminal law [or] criminal

trial [or] criminal rigHts, etc.



Petitioner argues that he was unconstitutional provoked

and prevented from testifing before the court and impaneled-
juf} by the preGention. intimidation, and provocation by his
trial counsel, this includes his choice [or/denial] to testify
, and that fundamental rigi is to be waived or invoked omly
be the criminal defendant.

Petitioner's trial counsel implicated and forced on
him that invoking Fis rig t~to-testify [and] to plead guilty
would harm him, a direct violation of effective assistance of
counsel, and a direct prejudice to petitioner [and~his right/s]
thereof, an clear showing of the Standards/Prongs setforth by

the Strickland Court.

Petitioner's trial counsel failed to implicate that

. these were fundamental-rights and by his Professional-Obligations

and the Mandates of the Constitution obligate him to decide

and only himdto make the choice as to wether to plead-guilty

[or] take Ehe witness-stand at/during jury-trial[s] [etc].
ihscéad} Trial Counsel inappropriately, unduly, —and

unconstitutional failed to exhibit to the petitioner that he

'held such fundamental rig /s and regulated the fundamental

and constitutional of petitioner by Coﬂétlnuouély inserting

that invoking these rlé]té will harm/hurt the petifioner; and-

contradicting the true right and true procedure/s setforth

in/for criminal-law, criminal proceedings, and criminal-trials.

- Directly violating petition's right to decision these
rigits ...and to be adequately imformed on such, as well as

inform and involve the pétltioﬁér of criminal strategy[s].

Therefore, Strickland Standards/Prongs as been satisfied,




|
]

III PETITIONER IS ENTITLED TO EFFECTIVE APPEAL AND EFFECTIVE ASSIST—
ANCE OF APPELLATE & PCR COUNSEL.

The Petitioner was denied a effective appeal, and thereof
by the ineffective assistance of appellate counsel, whom failed
to bringforth to the abpeliate-codftuthe issue/s and arguments
upon this PRO SE PETITION FOR WRIT OF CERTIORARI to this Court,
and JOHNSON PETITION FOR WRIT OF CERTIORARI/Filed by Robert
M. Dudek, éhief Appellate4Defendef} These issues and arguments
was apparent fiomxrecord/s and out-of-court testimony by -
petltioner}

As in Davila v. Davis, 137 S.Ct. 2058, 267. "The Const<s

itution, it guarantees effective assistance of counsel at both
trial and during an initial appeal. An&-Effective appellate

| "counsel should not raise every nonfrivolous argument on appel

|

| - .

} but rather only those arguments most 1Lke1y to succeed Id.

S.Ct. at 2067.
S.C. Code Ann. §17-27-90, Grounds for Relief.

ALL GR UNDS FOR RELIEF AVAILABLE TO AN APPLICANT UNDER THIS
CHAPTER MUST BE RAISED IN ..APPLICATION. ANY GR UNDS FINALLY
ADJUDICATED OR NOT SO RAISED, OR KNOWINGEY, VOLUNTARILY, AND
INTELLIGENTLY WAIVED IN.THE PR#CEEDING THAT RESULTED IN THE
CONVICTION OR SENTENCE OR IN ANY OTHER PR/ CEEDING THE APPLICANT
HAS TAKEN TO SECURE RELIEF, MAY NOT BE BASIS FOR SUBSEQUENT
APPLICANTION ..ETC.

"As in Odom v. State, 337 S.C. 256, 261, 523 S.E.2d 753,
755. "All applicants are entitled to a 'full and fair opportunity
to present claims in one PCR appllcatmon. §17-27- -90,

5.

‘The PCR-Court was not briefed via application these

critical issues ofuTrLel-CounseI's‘erroneous and perjudice

violation/s of Constitutional & Fundamental Rig lts via appellate-




counsel's deficiency and perjudice. The PCR-Counsel failed
wholly via his failure to bring forth these arguments and issues
on application and/or setforth these issues/arguments by adequate

questioning and litigation.

Thereof, Absent effectiveness and constitutionality
of the proceeding/s and litigation/s ..this court shall writ
or grant the petition [certiorari] on this litigation before

the court.




A,

IV} PETITIONER IS ENTITLED TO ADEQUATE AND. PRbPER DUE PROCESS OF

LAW AND PR.CEDURE IN FILED MOTIGN AFTER TRIAL.

The Petitioner was denied [and] refused due-process of

law when the presiding-judge [trial-jddgé]‘rétiréd and‘féiled

[or/and] refused to "rule" on post-trial métioﬁ/s and he was
thé'only judge that could rule adequately and efficiently as
an/y other judge would be able to affectively and efficiently
make a/ny ruling on them/those motions.

The judge that took up the motion/s agreed on this exact

conclusion as he stated in the hearing on this matter.[App.

. 296 1. 1-9].

Petitioner is entitled to "equal-protection of the law/s",

and-"equal due-prodeés'of law/s" and "to be treated fairly and-

_equal as other citizen have been treated or will be treated".

Petitioner was ﬁholly refused efficient and adequate due-
process[s] on these motion/s ,by the presiding~judge's action
and acts that refused/denied a/ny adequate/efficient ruling.

' The presiding shall have been mandated to adress any/all
pending and uh—ddmpletéAiésue/S and Iitigatlon[s that was mandat-
ed to/towards him/her prior to retirement. 3

The Constitution/é.mandéte[d] that tﬁese motions be effect-
ively handled and completely ligigated before and by the court.

Wherefdte.‘This court shall addréés this issue on this matter
and setforth a/n ruling that will indicate this abuse and violat-

ion does not occur [again] under this Court's Jurisdiction and

This State's Authority/Power, Etc.

itn
il




CONCLUSION

WHEREFORE, BY THE REASON OF THE FOREGOING ARGUMENT, PETITIONER'S
PLEAD-OFFER/BARGAIN SHALL BE REINSTATED, AND THE CURRENT SENTENCE
VACATED BY ORDER OF THIS COURT, REMANDED TO THE CIRCUIT COURT

WITH THOSE ORDERS FR M THIS HONORABLE COURT.

This 28th day of January, 2023.

ell McFadden-

RULE 263, SCACR
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