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STATEMENT OF ISSUES ON APPEAL 


 
I. Did the Lower Court Correctly Determine that No Genuine Issue of Material Fact Exists  
 as to the Appellant’s Claims Against Beaufort County?  
 
II. Did the Lower Court Correctly Determine that No Genuine Issue of Material Fact Exists  
 as to the Appellant’s Claims Against Ceres? 
 
 


INTRODUCTION 
 


 On May 3, 2017, Ms. Susan Shaffer was killed instantly when a storm-debris trailer 


detached from its truck, crossed the center line of U.S. Highway 21 in Beaufort County, veered 


into the oncoming lane of traffic, and collided with Ms. Shaffer’s vehicle.  (Verified Petition of 


Mark Shaffer at para. 2; R. p. 254). 


 The truck and trailer were owned, maintained, inspected, and operated by DEH Disaster 


Recovery, LLC (“DEH”).  (R. p. 3592).  The driver of the truck and trailer, Ryan Stoltz (“Stoltz”) 


was employed by DEH, and he testified that there were no problems with the hitch when he 


conducted a pre-trip inspection that morning, and he was driving when the trailer detached and the 


accident occurred (R. p. 554). 


 Beaufort County entered into a contract with Ceres Environmental Services (“Ceres”) to 


carry out storm clean-up efforts following Hurricane Matthew, which struck in September of 2016. 


(R. p. 3499).  Ceres had subcontracted work to Spencer A. Olson Trucking (“Olson”) on many 


projects since 2013 pursuant to a Master Subcontract (R. p. 3568), including the hauling of debris 


for this Beaufort County Project.  Olson then subcontracted trucking duties on this project to DEH 


on March 21, 2017.  (R. p. 3592).  Neither Beaufort County, Ceres, nor Olson ever had ownership 


of the truck and trailer involved in the accident, nor did they employ Stoltz at any time. 


 Appellant brought the underlying lawsuit against all of the above-captioned parties after 
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the accident, (R. p. 46), and on November 20, 2020, the Appellant accepted $1,150,000 in full 


settlement from Olson, DEH, and Stoltz.  (R. p. 33).  Immediately after that settlement was 


finalized, the Appellant dropped all of its claims against Olson, DEH, and Stoltz and, of key 


importance to this appeal, Appellant also dropped its vicarious liability claims against Ceres and 


Beaufort County.  (Third-Amended Complaint, R. p. 201). 


 Note that Ceres accepted the tender of defense from Beaufort County for this lawsuit (R. 


p. 185) and, for simplicity in this Brief, any reference to “Ceres” shall also incorporate Beaufort 


County by reference, unless otherwise specified.   


 Ceres filed its Motion for Summary Judgment on September 28, 2021, because the (1) 


Appellant never had a colorable claim against Beaufort County under the South Carolina Tort 


Claims Act, as discussed in Argument I below; and (2) because the Appellant’s $1,150,000 


settlement with Olson, DEH, and Stoltz resulted in the dismissal of all vicarious liability claims 


against Ceres, including the non-delegable duty claims which are at issue in this Appeal.  By 


settling those claims, Appellant released its claims against Ceres for any acts or omissions of those 


downstream in this project, Olson, DEH, and Stoltz. 


 Judge Bentley Price (hereinafter, “the Lower Court”) properly recognized that the 


dismissal of vicarious liability included Appellant’s so-called independent tort claims against 


Ceres, which were in reality non-delegable duties according to the doctrine of vicarious liability 


in this State.  (“SJ Order” R. p. 30).  The Lower Court recognized that, because Ceres had no 


liability for the acts and omissions of those downstream entities, the Appellant could not support 


its claims against Ceres, and Summary Judgment was appropriate.  Id.    


 Ceres delegated duties to Olson as described in the Ceres-Olson Subcontract (R. p. 3568), 


and Olson delegated duties to DEH according to its subcontract (R. p. 3592), and Stoltz was the 
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driver of the truck as an employee of DEH.  All of the claims that Appellant identifies as 


“independent tort claims” against Ceres were, in reality, claims relating to those delegated duties. 


 As discussed further below, Appellant any delegable and non-delegable duties that Ceres 


possessed were merely extensions of the vicarious liability doctrine in South Carolina, and once 


Appellant released those vicarious liability claims, Ceres had no more liability for non-delegable 


or other duties carried out by itself or Olson, DEH, and Stoltz.  Appellant is actually seeking 


vicarious liability against Ceres for those acts and omissions, even though Appellant already 


settled and dismissed the consequences of those acts and omissions, and the vicarious liability 


therefor, in exchange for the settlement sum of $1,150,000. (R. p. 33). 


 During the hearing on Ceres’ Motion for Summary Judgment, Appellant did not present a 


Memorandum of Law in opposition to the motion but, instead, assumed that the Lower Court 


would read and absorb some twenty-four (24) deposition transcripts from this case.  Appellant 


addressed the Court through a lengthy power-point presentation at the hearing with snippets of 


information from the depositions of various witnesses.   


 Appellant’s effort to inundate the Lower Court with irrelevant and speculative deposition 


testimony does not satisfy the Appellant’s duty to overcome a motion for summary judgment.  The 


Lower Court cannot be expected to wade through an ocean of deposition testimony in an effort to 


rescue Appellant’s claims, particularly since those claims were previously released by Appellant.  


The Lower Court recognized that all of those deposition transcripts were irrelevant to the issue at 


hand, which was whether the Appellant had cognizable claims which it could prove against Ceres.   


Despite its efforts to revive its previously dismissed claims, South Carolina Courts recognize that 


those claims related to non-delegable duties which, under the case law discussed below, are merely 


extended vicarious liability claims, all of which were dismissed in Appellant’s settlement.   
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 Appellant did not settle with the defendant which manufactured the trailer and the trailer-


hitch which detached and allowed the trailer to separate and collide with Ms. Shaffer.  The Lower 


Court’s Order must be affirmed, and the Appellant’s remaining claims against those manufacturer 


defendants must proceed forward without Ceres, Olson, DEH, or Stoltz. 


 
STATEMENT OF THE CASE 


 
 On February 11, 2022, the Lower Court granted Ceres’ Motion for Summary Judgment 


(“SJ Order” R. p. 26).  Following the Lower Court’s denial of Appellant’s Motion for 


Reconsideration (R. p. 17), Appellant filed the instant Notice of Appeal.   


 Note that at the time of Appellant’s $1,150,000 settlement described above, Ceres had 


active indemnity cross claims against Olson, DEH, and Stoltz.  Those parties moved for summary 


judgment seeking dismissal of those indemnity claims in light of Appellant’s dismissal of its 


vicarious liability claims against Ceres.  Circuit Judge Robert Bonds granted Olson, DEH, and 


Stoltz’s motions for summary judgment, dismissing Ceres’ cross claims for indemnity (hereinafter, 


the “Olson SJ Order,” R. p. 8; and the “DEH-Stoltz SJ Order,” R. p. 1).   


 It is Ceres’ position that even though Appellant’s claims against it were properly dismissed 


by Judge Price, Ceres suffered damages prior to that dismissal for the defense expenses associated 


with those claims.  Accordingly, Ceres appealed Judge Bonds’ orders (Notice of Appeal, R. p. 


287) in order to preserve Ceres’ right to pursue its indemnity claims against Olson, DEH, and 


Stoltz.  Ceres’ appeal of those indemnity claims was consolidated with Appellant’s instant appeal, 


see Letter Directing Consolidation of Appeals (R. p. 3497), and Ceres’ indemnity appeal is briefed 


separately from the Appellant’s instant appeal. 
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STANDARD OF REVIEW 
 


 “The purpose of summary judgment is to expedite disposition of cases which do not 


require the services of a fact finder.” Dawkins v. Fields, 354 S.C. 58, 69, 580 S.E.2d 433, 438 


(2003) (emphasis added).  Rule 56(c) of the South Carolina Rules of Civil Procedure provides that 


a trial court may grant a motion for summary judgment “if the pleadings, depositions, answers to 


interrogatories, and admissions on file, together with the affidavits, if any, show that there is no 


genuine issue as to any material fact and that the moving party is entitled to a judgment as a matter 


of law.”  


 A non-moving party cannot rest on the allegations of the pleadings.  Once the moving 


party  establishes the absence of a genuine issue of material fact, the non-moving party must then 


come forward with specific facts showing there is a genuine issue for trial.  See Bennett v. Investors 


Title Ins. Co., 370 S.C. 578, 588–89, 635 S.E.2d 649, 654 (Ct. App. 2006) (emphasis added).   


 The non-moving party must “do more than simply show that there is some metaphysical 


doubt as to the material facts.” Baughman v. American Tel & Tel. Co., 306 S.C. 101, 115, 410 


S.E.2d 537, 545 (1991) (emphasis added).  By unanimous opinion in 2015, the South Carolina 


Supreme Court ruled that “[e]ven though courts are required to view the facts in the light most 


favorable to the nonmoving party, to survive a motion for summary judgment, ‘it is not sufficient 


for a party to create an inference that is not reasonable or an issue of fact that is not genuine.’” 


Grimsley v. S.C. Law Enforcement Div., 415 S.C. 33, 40, 780 S.E.2d 897, 900 (2015) (emphasis 


added), citing Town of Hollywood v. Floyd, 403 S.C. 466, 477, 744 S.E.2d 161, 166 (2013). 


 Ceres and Beaufort County may discharge their burden by pointing out to the Court the 


absence of evidence to support the Appellant’s case.  Baughman, 306 S.C. at 115, 410 S.E.2d at 


545.  “Although summary judgment is a drastic remedy which should be cautiously invoked, 
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where a verdict is not reasonably possible under the facts presented, summary judgment is 


proper.” Evans v. Stewart, 370 S.C. 522, 526, 636 S.E.2d 632, 635 (Ct. App. 2006) (emphasis 


added), citing Bloom v. Ravoira, 339 S.C. 417, 425, 529 S.E.2d 710, 714 (2000). 


 “The plain language of Rule 56(c), SCRCP, mandates the entry of summary judgment, 


after adequate time for discovery against a party who fails to make a showing sufficient to establish 


the existence of an element essential to the party's case and on which that party will bear the burden 


of proof at trial. Baughman, supra. A complete failure of proof concerning an essential element 


of the non-moving party's case necessarily renders all other facts immaterial.”  Carolina 


Alliance for Fair Employment v. South Carolina L.L.R., 337 S.C. 476, 485, 523 S.E.2d 795, 800 


(1999) (emphasis added). 


ARGUMENT 


I. The Lower Court Correctly Determined that No Genuine Issue of Material Fact 
Exists as to the Appellant’s Claims Against Beaufort County. 


 
 As noted above, “[t]he plain language of Rule 56(c), SCRCP, mandates the entry of 


summary judgment, after adequate time for discovery against a party who fails to make a showing 


sufficient to establish the existence of an element essential to the party's case and on which that 


party will bear the burden of proof at trial.” Carolina Alliance, 337 S.C. at 485, 523 S.E.2d at 800 


(citing Baughman, 306 S.C. at 115, 410 S.E.2d at 545).  The Lower Court properly disregarded 


irrelevant arguments by Appellant at the hearing, along with the 24 deposition transcripts filed 


before the hearing, because they did not relate to the essential elements of proof required to 


establish entitlement under the Tort Claims Act.  “A complete failure of proof concerning an 


essential element of the non-moving party's case necessarily renders all other facts immaterial.”  


Carolina Alliance, 337 S.C. at 485, 523 S.E.2d at 800). 


 Appellant has not, and cannot, establish that Beaufort County has any liability to Appellant 
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pursuant to the long-established restrictions in the South Carolina Tort Claims Act, S.C. Code § 


15-78-10, et seq.  Moreover, a plain reading of the South Carolina Supreme Court’s opinion in 


Wade v. Berkeley County, 348 S.C. 224, 559 S.E.2d 586 (2002) makes it clear that the Tort Claims 


Act automatically releases the County from any further liability as soon as the Appellant settled 


with Olson, DEH, and Stoltz.  On each of these bases, the Lower Court properly granted Summary 


Judgment to Beaufort County, as there is no genuine issue of material fact that contradicts the Tort 


Claims Act’s restrictions. 


A. This Claim is Specifically Barred by the South Carolina Tort Claims Act. 
 
 Beaufort County is a governmental entity that is statutorily governed by the South Carolina 


Tort Claims Act (“TCA”).  The TCA “governs all tort claims against governmental entities and is 


the exclusive civil remedy available in an action against a governmental entity . . . .” Flateau  v. 


Harrelson, 355  S.C.  197, 203,  584  S.E.2d  413, 416 (Ct. App. 2003).   


 In order to provide some relief from the oppressive doctrine of absolute sovereign 


immunity, our Legislature agreed to grant some Plaintiffs a very limited opportunity to seek 


recovery from the State, its political subdivisions, and employees.  S.C. Code § 15-78-40. The 


TCA offers this extremely limited relief in very few circumstances, and only when individuals 


from the State, its political subdivisions, and employees are specifically “acting within the scope 


of official duty, immunity from liability and suit for any tort except as waived.” S.C. Code § 15-


78-20(b) (emphasis added).  


 To emphasize the rare exceptions, our legislature further declared that the TCA “must be 


liberally construed in favor of limiting the liability of the State.” S.C. Code § 15-78-20(f) 


(emphasis added).   


 Now, consistent with that extremely limited relief from the doctrine of absolute sovereign 
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immunity, our legislature recognized circumstances involving complex projects such as the clean-


up efforts following a hurricane, and specifically excluded any independent contractors from the 


definition of “employee,” as follows: 


“Employee” means any officer, employee, agent, or court appointed representative 
of the State or appointed officials, law enforcement officers, and persons acting on 
behalf or in service of a governmental entity in the scope of official duty including, 
but not limited to, technical experts whether with or without compensation, but the 
term does not include an independent contractor doing business with the State or 
a political subdivision of the State. 
 


 S.C. Code § 15-78-30(c) (emphasis added). 


 Of course, the doctrine of vicarious liability does not apply to governmental entities, 


although that is not relevant to the present argument, because Appellant has already released 


Beaufort County and Ceres from any vicarious liability claims, effectively a release and dismissal 


with prejudice from those claims.  Our legislature stated that a governmental entity is not liable 


for a loss resulting from “an act or omission of a person other than an employee including but not 


limited to the criminal actions of third persons.” S.C. Code § 15-78-60(20).  


 Additionally, governmental entities are specifically excluded from any claims for non-


delegable duties.  See Smith v. Regional Med. Ctr. of Orangeburg & Calhoun Ctys., 394 S.C. 110, 


713 S.E.2d 656 (Ct. App. 2011).  The South Carolina Supreme Court clarified this issue in 


Simmons v. Tuomey Regional Medical Center, 341 S.C. 32, 42, 533 S.E.2d 312, 317 (2000):  “The 


term ‘nondelegable duty’ is somewhat misleading.  A person may delegate a duty to an 


independent contractor, but if the independent contractor breaches that duty by acting negligently 


or improperly, the delegating person remains liable for that breach. It actually is the liability, not 


the duty, that is not delegable. The party which owes the nondelegable duty is vicariously liable 


for negligent acts of the independent contractor.  Id. (emphasis added).  As noted above, any 


reference to non-delegable duties or liability as to either Beaufort County or Ceres in this matter 
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were rendered inapplicable as soon as Appellant dismissed its vicarious liability claims against 


them pursuant to Appellant’s settlement with Olson, DEH, and Stoltz. 


 The Appellant does not allege that the driver Stoltz was an employee of the County, and 


Appellant specifically acknowledges that Stoltz was, in fact, merely an employee of DEH, a sub-


subcontractor to Ceres.  The driver was four levels below Beaufort County in the organization of 


this hurricane relief project, and was far from the actual County employees who have any chance 


of being covered by the limited relief offered in the TCA. 


 In Parks v. Characters Night Club, 345 S.C. 484, 491, 548 S.E.2d 605, 609 (Ct. App. 


2001), the South Carolina Court of Appeals stated that “[t]o prove causation, a plaintiff must 


demonstrate both causation in fact and legal cause. Causation in fact is proved by establishing 


the plaintiff’s injury would not have occurred ‘but for’ the defendant’s negligence. Id. (emphasis 


added).  Appellant has failed to offer any proof, because there is none, which could possibly 


indicate that an actual County employee covered by the TCA would satisfy the above-quoted “but-


for” standard set forth by the South Carolina Court of Appeals. 


 It is beyond dispute, and certainly not a genuine issue of material fact in this lawsuit, that 


this accident was due to any acts or omissions of a County employee covered by the South Carolina 


Tort Claims Act or any employee of Ceres.  Instead, the only evidence established is that this 


accident was, in fact, caused by the acts or omissions of either Ryan Stoltz, who has been dismissed 


with prejudice, and potentially other manufacturer defendants against whom the Appellant is 


asserting product-liability claims.  Beaufort County, a governmental entity cannot be held liable 


for the negligent acts or omissions of an independent contractor, and must be dismissed under Rule 


56, SCRCP.  See also, Smith v. Regional Med. Ctr. of Orangeburg & Calhoun Ctys., supra, 394 


S.C. at 110, 713 S.E.2d at 656. 
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B. The Tort Claims Act also bars this Claim Under Wade v. Berkeley County. 


 The South Carolina Tort Claims Act, S.C. Code § 15–78–70(d), when read consistent with 


Wade v. Berkeley County, 348 S.C. 224, 559 S.E.2d 586 (2002), provides that Beaufort County 


must be released from liability because Appellant released Spencer Olson, DEH, and Stoltz, and 


dismissed its vicarious liability claims against Beaufort County and Ceres with prejudice.   


 The Tort Claims Act, S.C. Code § 15–78–70(d), states as follows:  


A settlement or judgment in an action or a settlement of a claim under this chapter 
constitutes a complete bar to any further action by the claimant against an employee 
or governmental entity by reason of the same occurrence. 


 In Wade v. Berkeley County, the South Carolina Supreme Court ruled that (1) a release and 


dismissal of the type Appellant granted to Spencer Olson, DEH, and Stoltz is a settlement under 


the Tort Claims Act1; and (2) if a settlement occurs in a lawsuit in which the Tort Claims Act is 


implicated, i.e., where a County is sued for vicarious liability as it is here, then that settlement bars 


any further action against Beaufort County.  This collision between the truck driven by Stoltz and 


the Appellant’s decedent constitutes the same occurrence and, therefore, Appellant’s claims 


against Beaufort County must be dismissed. 


 Note that in Wade v. Berkeley County the driver was sued by the Appellant, and after they 


executed a covenant not to execute, which constituted a settlement as to the driver, the County was 


later substituted in as a defendant in the case.  While the Supreme Court held that the County could 


 
1 In Wade v. Berkeley County, supra, there was some discussion as to whether the covenant not to execute had the 
same force and effect of a release and constituted a settlement of the claim.  “While a covenant not to execute is not a 
release, it is nonetheless a settlement between the parties to the agreement. See Ackerman v. Travelers Indem. Co., 
318 S.C. 137, 456 S.E.2d 408 (Ct.App.1995); 76 C.J.S. Release § 4 (1994) (release is a present abandonment or 
relinquishment of a right or claim; a covenant not to execute is a promise not to enforce a right of action or execute a 
judgment when one had such a right at the time of entering into the agreement).  348 S.C. at 228, 559 S.E.2d at 587-
88.  There is no such dispute or discussion of that question in the Shaffer case, because the Appellant formally released 
Olson, DEH, and Stoltz and, further, Appellant additionally dismissed the vicarious liability claim against Beaufort 
County and Ceres. 


 



https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995059181&pubNum=0000711&originatingDoc=Ia92121e703d111dabf60c1d57ebc853e&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995059181&pubNum=0000711&originatingDoc=Ia92121e703d111dabf60c1d57ebc853e&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=0289688000&pubNum=0157942&originatingDoc=Ia92121e703d111dabf60c1d57ebc853e&refType=TS&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)
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be liable in Wade because it was not in the case when it was settled, and was substituted into that 


case later, that was a loophole which allowed Plaintiff in that case to keep its claims against the 


County.  “[T]o invoke the provisions of § 15–78–70(d), there must be a settlement or judgment in 


an action under the Act or a settlement of a claim under the Act. While this construction may not 


limit County’s liability as required under the Act, we cannot ignore the clear legislative history of 


§ 15–78–70(d).”  Wade, 348 S.C. at 230, 559 S.E.2d at 588-89. 


 However, the present case is actually a much more clear and concise application of the 


Wade court’s ruling because, in this case, (1) there is no question but that this was a settlement 


between Appellant, Olson, DEH, and Stoltz; (2) there is no question that this lawsuit constituted 


“an action under the act” under § 15–78–20(b)2; and (3) there is no question about Beaufort County 


actually being a party-defendant in the Shaffer case when the settlement occurred.  The Lower 


Court properly granted Ceres and Beaufort County’s Motion for Summary Judgment (R. p. 26), 


and that Order must be affirmed. 


 
II. The Lower Court Correctly Determined that No Genuine Issue of Material Fact 


Exists as to the Appellant’s Claims Against Ceres. 
 


A. Appellant Has Failed to Offer Any Evidence that Establishes that  
 any Act or Omission by Ceres caused the Accident. 


 


 
2  The Shaffer lawsuit was brought against the County on the basis that Stoltz was acting within the scope of official 
duty as a driver in this storm clean-up project.  For that reason, the Shaffer lawsuit is “an action under the Act.”  The 
Tort Claims Act, S.C. Code § 15–78–20(b) provides: 


The General Assembly in this chapter intends to grant the State, its political subdivisions, and 
employees, while acting within the scope of official duty, immunity from liability and suit for any 
tort except as waived by this chapter. The General Assembly additionally intends to provide for 
liability on the part of the State, its political subdivisions, and employees, while acting within the 
scope of official duty, only to the extent provided herein. All other immunities applicable to a 
governmental entity, its employees, and agents are expressly preserved. The remedy provided by 
this chapter is the exclusive civil remedy available for any tort committed by a governmental 
entity, its employees, or its agents . . . .  


S.C. Code § 15–78–20(b) 



https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1001530&cite=SCSTS15-78-70&originatingDoc=Ia92121e703d111dabf60c1d57ebc853e&refType=SP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_5ba1000067d06

https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1001530&cite=SCSTS15-78-70&originatingDoc=Ia92121e703d111dabf60c1d57ebc853e&refType=SP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_5ba1000067d06

https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1001530&cite=SCSTS15-78-70&originatingDoc=Ia92121e703d111dabf60c1d57ebc853e&refType=SP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_5ba1000067d06

https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1001530&cite=SCSTS15-78-70&originatingDoc=Ia92121e703d111dabf60c1d57ebc853e&refType=SP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_5ba1000067d06

https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1001530&cite=SCSTS15-78-70&originatingDoc=Ia92121e703d111dabf60c1d57ebc853e&refType=SP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_5ba1000067d06





12 
 
 


 In his Brief of Appellant at p. 5, the Appellant makes a statement which he asserts as a 


matter of fact that “[i]n this case what happened is that the hinge bolt fell out.”  That is the central 


theme in Appellant’s case, and it is upon that basis that Appellant contends that (1) on the day of 


the accident, the driver Stoltz failed to conduct a pre-trip inspection of the hitch and its bolt which 


served as the attachment point for the truck and trailer; (2) if Stoltz had carried out that inspection, 


the driver would have seen that the nut securing the hinge bolt was loose; and (3) because the 


trailer collided with Ms. Shaffer after it detached, the driver’s failure to inspect the hitch was the 


proximate cause of the accident.  Appellant concludes that this accident would not have happened 


but for the driver’s failure to conduct that pre-trip inspection.  Appellant’s Brief at p. 20. 


 The fallacy in Appellant’s logic is that there is, in fact, no evidence as to why the hitch 


failed and allowed the trailer to detach, because the top half of the pintle hitch and the hinge bolt 


were never recovered by investigators, and were not seen by anyone immediately before or after 


the accident.  See MAIT Report cited in Brief of Appellant at p. 6 (R. p. 1543).   In fact, the only 


eyewitness to the condition of the pintle hitch and bolt assembly on the day of the accident was 


the driver Stoltz, who testified at deposition that he did conduct a pre-trip inspection, and he did 


not identify any loosening of the nut on the hinge bolt, nor did he see any other abnormal conditions 


that would have indicated that the pintle hitch would fail during that day.  Deposition of Ryan 


Stoltz (R. p. 554). 


 In his opposition to Ceres’ Summary Judgment Motion, Appellant did not offer a shred of 


evidence that would establish what caused the pintle hitch to fail.  Plaintiff did offer 24 deposition 


transcripts, most by expert witnesses who had never seen the pintle hitch prior to the accident, and 


were unable to see the upper portion, nut, and bolt of the pintle hitch after the accident, as it was 


never recovered.  (R. p. 1543).  Appellant failed to acknowledge in the Brief of Appellant that 
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glaring gap in the knowledge of those expert witnesses.  Without that critical evidence, their 


opinions of causation were mere speculation, and contrary to the actual testimony of the driver 


Stoltz in his deposition.  (R. p. 554).  Further, none of those experts had any evidence that could 


contradict the testimony by Stoltz that he actually carried out a pre-trip inspection on the day of 


the accident, and that there was no evidence of failure or loosening upon his inspection of the pintle 


hitch.  (R. p. 554). 


 Nonetheless, Appellant created his entire appellate argument without any probative 


evidence about the pintle hitch or the actual pre-trip inspection by the driver Stoltz on the day of 


the accident.  The Lower Court recognized that the Appellant was unable to establish a genuine 


issue of material fact, and properly granted Ceres’ Motion for Summary Judgment.  Despite the 


24 deposition transcripts, Appellant was not able to establish a genuine issue of fact relating to the 


pre-trip inspection or the failure of the pintle hitch that would support its claims against Ceres.   


 It was, therefore, appropriate for the Lower Court to disregard irrelevant facts which were 


not probative of the material issues necessary for Appellant to establish in its claims against Ceres.  


“The plain language of Rule 56(c), SCRCP, mandates the entry of summary judgment, after 


adequate time for discovery against a party who fails to make a showing sufficient to establish 


the existence of an element essential to the party’s case and on which that party will bear the 


burden of proof at trial. Baughman, supra. A complete failure of proof concerning an essential 


element of the non-moving party's case necessarily renders all other facts immaterial.”  Carolina 


Alliance, supra, 337 S.C. at 485, 523 S.E.2d at 800 (emphasis added). 


It would hardly be argued that the testimony of a witness who said 
he saw a wreck in South Carolina would raise a factual issue if he 
simultaneously admitted that he was in a hospital in Boston, 
Massachusetts, at the time. The judge is not required to single out 
some one morsel of evidence and attach to it great significance 
when patently the evidence is introduced solely in a vain attempt 
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to create an issue of fact that is not genuine. In this case, the seller 
did not introduce any evidence, such as an affidavit by the seller 
herself that the signature was not hers, that created a genuine issue 
of fact. 


Main v. Corley, 281 S.C. 525, 527, 316 S.E.2d 406, 407 (1984). 


 


 As the Supreme Court held in the language of Main v. Corley quoted above, the Appellant 


failed to adduce any evidence of witnesses who had any actual knowledge of what caused the 


pintle hitch to fail.   


 The South Carolina Court of Appeals has recognized the limits of testimony and affidavits 


in opposition to summary judgment motions, and has ruled that such testimony may be disregarded 


when it is insufficient to warrant the finding of a fact and instead offers mere speculation.  In 


Bradley v. Doe, 374 S.C. 622, 634-35, 649 S.E.2d 153, 160 (Ct. App. 2008), the Court of Appeals 


considered the sufficiency of sworn affidavit testimony in an uninsured motorist case, and held 


that in order to be reliable and probative, testimony in opposition to summary judgment must 


provide reasonable certainty and a causal connection to the injury: 


For circumstantial evidence to be sufficient to warrant the finding of 
a fact, the circumstances must lead to the conclusion with reasonable 
certainty and must have sufficient probative value to constitute the 
basis for a legal inference, not for mere speculation.” Shealy v. Doe, 
370 S.C. 194, 205, 634 S.E.2d 45, 51 (Ct. App. 2006). Bradley's 
affiants had no personal knowledge of the facts of the accident. 
Their observations before and after the accident did not establish 
with reasonable certainty a causal connection between Bradley’s 
injury and an unknown vehicle.  
 
Bradley, 374 S.C. at 634-35, 649 S.E.2d at 160 (emphasis added). 
 
 


 In the Brief of Appellant at p. 5, without any supporting evidence, Appellant asserted that 


“[i]n this case what happened is that the hinge bolt fell out.” Instead, the Appellant should have 


simply admitted that, without any evidence to show that Stoltz did not make a pre-trip inspection; 
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without any photographs of the condition of the hinge bolt and nut before or after the accident; 


without any eyewitness testimony as to the failure of the pintle hitch; and without any forensic 


investigation of material physical evidence due to the loss of the pintle hitch, Appellant cannot 


overcome his burden of establishing a genuine issue of material fact regarding any so-called 


independent tort claims against Ceres. 


 The Appellant has not set forth, has not properly supported, and cannot support a cause of 


action for negligence against either Ceres.  In order to establish its cause of action for negligence, 


Appellant must prove that: (1) Ceres owed Appellant a duty of care; (2) Ceres breached that duty 


of care; and (3) that a breach of such a duty of care by Ceres proximately caused Appellant’s 


damage. See Bishop v. South Carolina Dep’t of Mental Health, 331 S.C. 79, 502 S.E.2d 78 (1998). 


 In Parks v. Characters Night Club, supra, 345 S.C. at 491, 548 S.E.2d at 609, the South 


Carolina Court of Appeals stated: 


To prove causation, a plaintiff must demonstrate both causation in fact and legal 
cause. Causation in fact is proved by establishing the plaintiff’s injury would not 
have occurred ‘but for’ the defendant’s negligence. Legal cause turns on the issue 
of foreseeability. An injury is foreseeable if it is the natural and probable 
consequence of a breach of duty.  Foreseeability is not determined from hindsight, 
but rather from the defendant’s perspective at the time of the alleged breach.  It is 
not necessary for a plaintiff to demonstrate the defendant should have foreseen the 
particular event which occurred but merely that the defendant should have foreseen 
his or her negligence would probably cause injury to someone. 
 
Id.  (emphasis added; citations omitted). 
 


 Ceres discharged its burden by pointing out the absence of evidence to support the 


Appellant’s case.  Baughman, supra, 306 S.C. at 115, 410 S.E.2d at 545.  The Appellant has not 


produced any evidence which establishes that the Appellant’s claims were caused by any act or 


omission of Ceres or Beaufort County.   
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 In Peterson v. National RR Passenger Corp., 365 S.C. 391, 618 S.E.2d 903 (2005), the 


South Carolina Supreme Court concluded that, based upon the limitations of the scope of the 


findings and testimony by the expert witnesses, that expert testimony  was simply not sufficient to 


establish their asserted theory as to the proximate cause.  The Court acknowledged the 


admissibility of that testimony, but recognized that it is subject to scrutiny when examining the 


bases for that testimony.  “Accordingly, we hold that the expert testimony, while admissible, fails 


to provide that failure to maintain the ballast in accordance with Respondents' own policies caused 


or contributed to the train's derailment.”  Id. at 398, 618 S.E.2d at 907. 


 Without sufficient evidence presented by the Appellant as to the causation in the present 


case, the Lower Court properly granted Summary Judgment in favor of Ceres, and that Order must 


be affirmed.  


 B. Appellant Dismissed Vicarious Liability Claims Against Ceres and,   
  Thus, it Released Ceres from the Non-Delegable Duties that Appellant  
  Refers to as “Independent Torts” including Negligent Hiring.  


 
 As described in the Introduction section of this Brief, the Lower Court understood that in 


order to carry out its vast responsibilities under the storm-debris removal project following 


Hurricane Matthew, Ceres engaged Olson as an independent contractor to carry out the debris 


hauling duties (R. p. 3568), and Olson subcontracted with DEH for trucking services (R. p. 3592).   


 The Lower Court recognized that the Appellant’s claims arise out of the acts and omissions 


of Stoltz, the truck driver employed by DEH.  The truck and trailer were owned by DEH, the 


maintenance and inspection of the truck and trailer were carried out by DEH, and the driver of the 


truck at the time of the accident was an employee of DEH.   


 As the accident involved the DEH truck driven by Stoltz, the Lower Court properly 


concluded that any liability claimed against Ceres would be vicarious, for the acts and omissions 
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of Olson, DEH, and Stoltz, or for the non-delegable duties held by Ceres, including the hiring of 


Olson for the project.  Those non-delegable duties are part of the vicarious liability doctrine in 


South Carolina, and Appellant has already released Ceres from all vicarious liability.  Accordingly, 


the Lower Court properly granted Summary Judgment to Ceres, and that Order must be affirmed.  


 Appellant received $1,150,000 in settlement for the vicarious liability claims against Ceres 


and direct claims against Olson, DEH, and Stoltz, and the Appellant is now free to move forward 


with its product-defect claims against the remaining defendants, who manufactured the trailer and 


the pintle hitch.   


The Duties Delegated to Olson, DEH, and Stoltz: 


 Ceres hired Olson Trucking pursuant to its Master Subcontract Agreement (R. p. 3568).  


Olson then hired DEH, the employer of the truck driver Stoltz.  All of the duties owed by Olson, 


DEH, and Stoltz sprang from Ceres’ subcontract with Olson.  Ceres specifically required Olson to 


carry out all required inspections, operational and equipment checks, and training that would 


ensure that this project was performed according to all applicable laws and regulations.   


 When Appellant settled with Olson, DEH, and Stoltz, that settlement involved all their acts 


and omissions which arose out of the delegation of duties from Ceres to Olson, then Olson to DEH, 


and DEH to its employee, Stoltz.  The following is an excerpt of the Ceres-Olson Subcontract (R. 


pp. 3573-74 and p. 3583), showing duties which were delegated by Ceres and were carried out by 


Olson, DEH, and Stoltz:   


4.10  Subcontractor agrees at its own expense: (1) to take all necessary precautions to 
protect the work of other trades from any damage caused by Subcontractor's operations; 
and (2) to watch over, care for and protect from damage or injury, by any cause 
whatsoever, all of Subcontractors Work, complete or otherwise, and all of its 
materials, supplies, tools and equipment at or near the Project. Subcontractor agrees, 
without loss or damage to Contractor, to make good any loss or damage to any and all such 
Work, materials, supplies, tools, and equipment up to the final acceptance of the entire 
Project by the Owner. 
 







18 
 
 


4.11  Subcontractor shall be responsible for the safety of its operations and its 
employees and shall take all reasonable safety precautions with respect to its Work. 
Subcontractor shall comply with all safety policies and procedures initiated by 
Contractor for the Project, including Contractor’s policy regarding drugs, alcohol and 
controlled substances and shall comply with all applicable laws, ordinances, rules, 
regulations and orders of any public authority for the safety of persons or property, 
including, but not limited to, the Federal Occupational Safety and Health Act 
(OSHA). Subcontractor shall immediately notify Contractor of any injury to any of the 
Subcontractor’s employees. Subcontractor shall require its personnel to attend any safety 
meetings Contractor might conduct and direct Subcontractor to attend. 
 
4.13 Subcontractor warrants that all materials and equipment utilized in the 
performance of the Work on the Project shall be in good working order and in 
compliance with all local, state and federal safety requirements. All loads shall be 
covered with tarps at Subcontractor’s sole cost and expense. These warranties shall be in 
addition to and not a limitation of any other warranty or remedy provided by law or by the 
Subcontract Documents. Subcontractor hereby agrees to provide all warranties and 
guarantees to Owner for its Work required by the Owner under its agreement with the 
Contractor. 
 
Article 11:  This  Subcontractor  agrees  to  assume  entire  responsibility and  liability,  
to  the fullest extent permitted by  law, for all  damages or injury to all persons, 
whether employees or otherwise, and to all property, arising out of it, resulting from 
or in any manner connected with the execution of the work provided for in this 
Subcontract, or occurring or resulting from the use by the Subcontractor. its agents 
or employees, of materials, equipment, instrumentalities or other property, whether 
the same be owned by the  Contractor,  the Subcontractor  or  third  parties.  Further,  
the  Subcontractor,  to  the  fullest  extent permitted by law, agrees to indemnify and save 
harmless the Contractor, its agents and employees from all such claims including, without 
limiting the generality of the foregoing, claims for which the Contractor may be or may be 
claimed to be, liable and legal fees and disbursements paid or incurred to enforce the 
provisions of this paragraph.   The Subcontractor  further  agrees  to obtain,  maintain  and  
pay for such Commercial  General Liability insurance coverage  and endorsements as will 
insure compliance with the provisions of this paragraph. 
 
Ceres-Olson Subcontract (R. pp. 3573-74 and p. 3583) (emphasis added). 


 
 
 Even after it released of all vicarious liability claims against Ceres, and although the 


Appellant has not cited a single South Carolina case in support of his position, Appellant now 


argues that Ceres must still be liable for various claims, including negligent hiring due to Ceres’ 


engagement of Olson as an independent contractor.   But Appellant fails to recognize that the South 


Carolina Supreme Court has definitively ruled that the tort of negligent hiring is to be adjudicated 


as a non-delegable duty that a party retains even though it engaged independent contractors to 
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perform work which caused injury to third parties.  See Simmons v. Tuomey Reg. Med. Ctr., 341 


S.C. 32, 533 S.E.2d 312 (2000). 


 Without reference to any South Carolina case law on this issue in his Brief, Appellant refers 


to the non-delegable duties as “independent tort obligations” and argues that those claims survive 


the dismissal of vicarious liability.  Certain torts including negligent hiring are recognized under 


South Carolina law, but they are considered and referred to as “non-delegable duties” which a 


party has under certain circumstances.  The Court of Appeals articulated this doctrine in Simmons 


v. Tuomey Reg. Med. Ctr., 330 S.C. 115, 498 S.E.2d 408 (Ct. App. 1998), which decision was 


affirmed as modified by Simmons v. Tuomey Reg. Med. Ctr., 341 S.C. 32, 533 S.E.2d 312 (2000). 


A nondelegable duty is essentially an exception to the general rule 
that principals are not liable for the torts of independent contractors.  
 
According to Dean Prosser: 
 
A different approach, manifested in several of the exceptions to the 
general rule of nonliability [for independent contractors], has been 
to hold that the employer's enterprise, and his relation to the 
plaintiff, are such as to impose upon him a duty which cannot be 
delegated to the contractor.... [T]he cases of “nondelegable duty” ... 
hold the employer liable for the negligence of the contractor, 
although he has himself done everything that could reasonably be 
required of him. 
. . . . . 
It is difficult to suggest any criterion by which the non-delegable 
character of such duties may be determined, other than the 
conclusion of the courts that the responsibility is so important to the 
community that the employer should not be permitted to transfer it 
to another. 
 
Simmons, 330 S.C. at 120, 498 S.E.2d at 410, citing W. Page Keeton 
et al., Prosser and Keeton on the Law of Torts § 71, at 511 (5th 
ed.1984). 
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 On appeal, the South Carolina Supreme Court affirmed the ruling that non-delegable duties 


are recognized as part of the vicarious liability doctrine in this State.    In Simmons, 341 S.C. at 32, 


533 S.E.2d at 312, the Supreme Court confirms that, while it was perfectly appropriate for Ceres 


to delegate duties to its subcontractor Olson Trucking, including duties to inspect equipment, 


operate safely, and carry out other administrative requirements (Ceres-Olson Subcontract, R. pp. 


3573-74 and p. 3583), the delegation of those duties does not relieve the prime contractor from 


liability for the negligence or other failure of the subcontractor to perform those duties.   


 Justice Waller, writing for the Supreme Court in Simmons, provided the following 


explanation: 


The term “nondelegable duty” is somewhat misleading. A person may delegate a 
duty to an independent contractor, but if the independent contractor breaches that 
duty by acting negligently or improperly, the delegating person remains liable for 
that breach. It actually is the liability, not the duty, that is not delegable. The party 
which owes the nondelegable duty is vicariously liable for negligent acts of the 
independent contractor. Simmons, 330 S.C. at 123, 498 S.E.2d at 412; see also F. 
Patrick Hubbard & Robert L. Felix, The South Carolina Law of Torts 654 (1997). 
 
 Simmons, 341 S.C. at 42, 533 S.E.2d at 317 (emphasis added). 


 


 Accordingly, if a party is held liable for breach of one of these non-delegable duties, that 


party is held vicariously liable for the acts of independent contractors and employees under certain 


circumstances.  Unfortunately for Appellant’s efforts against Ceres in this matter, the Appellant 


has previously released Ceres from any vicarious liability for the acts and omissions of Olson, 


DEH, and Stoltz and, therefore, Appellant has previously released Ceres from any claims for these 


non-delegable duties such as negligent hiring.   


 As noted above, after receiving $1,150,000 in settlement from Olson, DEH, and Stoltz, 


Appellant immediately dismissed and effectively released Ceres from that liability.  In Davis v. 


Lunceford, 287 S.C. 242, 243, 335 S.E.2d 798, 799 (1985), the South Carolina Supreme Court 
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confirmed that “[w]hen an action is dismissed without prejudice, the statute of limitations will bar 


another suit if the statute has run in the interim.”  Appellant’s dismissal of the vicarious liability 


claims was part of its settlement with Olson, DEH, and Stoltz and, in any event, because more than 


three years had passed since the accident in May of 2017, the statute of limitations has expired on 


that vicarious liability cause of action.  S.C. Code § 15-3-530.   


 In James v. Kelly Trucking, 377 S.C. 628, 661 S.E.2d 329 (2008), the United States District 


Court certified the question of whether South Carolina law prohibits a plaintiff from pursuing a 


negligent hiring, training, supervision, or entrustment claim once the employer admits vicarious 


liability when the negligence committed by the employee causes damage to the Plaintiff.  The 


Supreme Court held that such a claim was not barred because vicarious liability was admitted, but 


the Court also noted that the “considerations limiting a plaintiff's available causes of action in the 


typical case are that the plaintiff must be able to demonstrate a prime facie case for each cause of 


action and that a plaintiff may ultimately recover only once for an injury.”  Id. at 633, 661 S.E.2d 


at 331. 


 The James case stops short of holding that vicarious liability must be established in order 


to prove a claim for negligent hiring, but its holding does confirm the principle articulated by the 


Supreme Court that “[t]he party which owes the nondelegable duty is vicariously liable for 


negligent acts of the independent contractor.” Simmons, 341 S.C. at 42, 533 S.E.2d at 317.  


 The Lower Court recognized that the analysis of the South Carolina Supreme Court in 


Simmons, id., supports the finding that the “independent torts” asserted by Appellant against Ceres, 


such as the alleged negligent hiring of Olson to carry out duties in this hauling project were, in 


actuality, considered “non-delegable duties” which subject a party to vicarious liability in 


circumstances such as the project at issue.  The Lower Court, thus, properly recognized that the 
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Appellant’s dismissal of all vicarious liability claims against Ceres constituted a bar to further 


claims against Ceres, regardless of whether Appellant calls those duties “independent torts” or 


more properly “non-delegable duties” pursuant to Simmons.  Id. 


 The entirety of Appellant’s legal authority on this issue is the citation of a case from the 9th 


U.S. Circuit Court of Appeals, originating in the Western District of Washington State, decided in 


1969 but involved an automobile collision in 1963.  That case, Foster Co. v. Hurnblad, 418 F.2d 


727, 730 (9th Cir. 1969), discussed Washington State law regarding the applicability of a claim 


for negligent selection, but it is apparent that Washington State law, as of 53 years ago, had not 


evolved in a way to address the comprehensive doctrine of non-delegable duties as part of vicarious 


liability as has been developed in South Carolina. 


 In fact, the Hurnblad case was called into question fairly recently by the Oklahoma Court 


of Appeals in Le v. TQL, 431 P.3d 366, 377 (Okla. App. 2018) citing Hurnblad, supra, and 


Schramm v. Foster, 341 F.Supp.2d 536, 551 (D. Md. 2004): 


In fact, L. B. Foster reached a conclusion somewhat at odds with the 
pronouncement of Schramm, and the theory urged here. L. B. Foster held that the 
duty of greater inquiry arose because the cargo in question - 40,000 pounds of steel 
- was of a weight and character which presented a particularly dangerous operation 
in comparison to more general transport. Id. at 731. L. B. Foster then applied the 
Restatement principle that if “the work is peculiarly dangerous unless carefully 
done” the hirer has a duty to “go further and ascertain the contractor's actual 
competence.” Id. at 732. We find no record facts or precedent indicating that a load 
of strawberries would fall under the rule expressed in L. B. Foster, and no further 
authority for the duty declared by Schramm. We are further doubtful that the 
expansion of the duty required when hiring a federally licensed motor carrier to 
transport freight proposed in Schramm would be approved of by either the 
Oklahoma Legislature or the Oklahoma Supreme Court. 


 


 It thus appears that Appellant’s reliance upon the Hurnblad decision is unreliable at best, 


given the absence of comparative analysis to the current jurisprudence in South Carolina.   
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 Ceres, to the contrary, relies upon Simmons and the other South Carolina authority cited 


above which establishes that the Appellant’s release of all vicarious liability claims against Ceres 


makes this negligent hiring claim inconsistent with South Carolina’s rule that such non-delegable 


duties are an integral component of vicarious liability jurisprudence as discussed above. 


 As noted above, “[t]he plain language of Rule 56(c), SCRCP, mandates the entry of 


summary judgment, after adequate time for discovery against a party who fails to make a showing 


sufficient to establish the existence of an element essential to the party's case and on which that 


party will bear the burden of proof at trial. Baughman, supra. A complete failure of proof 


concerning an essential element of the non-moving party's case necessarily renders all other facts 


immaterial.”  Carolina Alliance for Fair Employment v. South Carolina L.L.R., 337 S.C. 476, 485, 


523 S.E.2d 795, 800 (1999). 


 The Lower Court properly recognized that, because Appellant has released Ceres from any 


liability for the acts or omissions of its subcontractors, Olson, DEH, and Stoltz, the Appellant is 


unable to establish the cause of action for negligent hiring.  Accordingly, the Lower Court’s Order 


granting summary judgment to Ceres must be affirmed. 


 
CONCLUSION 


 
 For the foregoing reasons, the Lower Court correctly determined that no genuine issues of 


material fact exist in support of the Appellant’s claims against Ceres or Beaufort County.  


Appellant settled its claims against Olson, DEH, and Stoltz and released those claims and all 


vicarious liability claims against Ceres and Beaufort County.  Appellant accepted $1,150,000 in 


settlement funds in exchange for the dismissal of those claims, and now Appellant seeks another 


“bite at the apple.”  The Lower Court properly recognized Appellant’s claims were an unsupported 
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and thinly-veiled effort to circumvent the well-established doctrines of non-delegable duties and 


vicarious liability in this State, and the Lower Court’s Order must be affirmed.   


       Respectfully Submitted, 


        
   ____________________________ 
February 2, 2023   R. Patrick Flynn (SC Bar # 65599) 
   Pope Flynn, LLC 
Charleston, SC    P.O. Box 70 


Charleston, South Carolina 29402 
 (843) 834-3426 


 Fax:  (803) 354-4899 
pflynn@popeflynn.com 
Attorney for Appellants-Respondents 
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STATEMENT OF ISSUES ON APPEAL 


 
I. Did the Lower Court Err in Finding that Spencer Olson Trucking Has No Duty to 


Indemnify Ceres and Beaufort County According to its Subcontract and S.C. Code Ann. § 
32-2-10 (Law. Co-op., as amended)? 


 
II. Did the Lower Court Err in Finding that DEH and Stoltz Have No Duty to Indemnify Ceres 


and Beaufort County Under Contractual or Equitable Indemnity Principles? 
 
 


INTRODUCTION 
 


 The Appellants-Respondent Ceres Environmental Services, Inc. (“Ceres”) accepted the 


tender of defense from Beaufort County for the above-captioned lawsuit pursuant to its storm 


debris clean-up contract (R. p. 185) and, in this brief, for simplicity, any reference to “Ceres” shall 


also incorporate Beaufort County by reference, unless otherwise specified.   


 The Plaintiff sued Ceres based upon an accident involving Ceres’ downstream 


subcontractors, Respondents Spencer A. Olson Trucking, LLC, (“Olson”), DEH Disaster 


Recovery, LLC, (“DEH”), and Ryan Colter Stoltz (“Stoltz”).  Ceres asserted indemnity cross 


claims against Olson, DEH, and Stoltz.  Those Defendants secretly negotiated a settlement 


between themselves and Plaintiff, and Ceres was not involved in those negotiations or the 


settlement (R. p. 253).  Pursuant to that settlement, Plaintiff filed a Third-Amended Complaint on 


March 5, 2021, in which it eliminated all claims against Olson, DEH, and Stoltz (R. p. 201). 


 Not surprisingly, Olson, DEH, and Stoltz desired to exit this lawsuit completely through 


that settlement.  But they ignored the active indemnity cross claims by Ceres in that settlement 


process, and moved for summary judgment against Ceres.  Despite the fact that Ceres had no part 


in that settlement and received no consideration for the dismissal of its indemnity claims, the 


Lower Court granted those Summary Judgment Motions (hereinafter, individually, those Orders 


are referred to as the “Olson SJ Order,” R. p. 8; and the “DEH-Stoltz SJ Order,” R. p. 1).   
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 Ceres filed its Notice of Appeal and hereby appeals those Summary Judgment Orders (R. 


p. 287) because the Lower Court had no authority to involuntarily dismiss Ceres’ indemnity 


claims.  The fact that the Plaintiff does not include downstream parties such as Olson, DEH, and 


Stoltz in a lawsuit has no bearing on whether those parties are obligated to indemnify Ceres, which 


was the prime contractor for those parties.  At the hearing for the Summary Judgment Motions (R. 


p. 3257), the hearing on Ceres’ Motion to Reconsider (R. p. 3428), and in Ceres’ supporting 


Memoranda for those motions (R. p. 314 and p. 343), Ceres presented a genuine issue of material 


fact sufficient to defeat summary judgment pursuant to Rule 56, SCRCP.  That genuine issue of 


material fact is whether the acts or omissions of Olson, DEH, and Stoltz caused or contributed to 


the death of Plaintiff Susan Shaffer, and led to the Plaintiff’s claims against Ceres.   


 The Lower Court’s Orders (R. p. 1 and p. 8) must be reversed because even if, arguendo, 


the indemnity clause in the Ceres-Olson Subcontract (R. p. 3568) contained unenforceable terms, 


its severability clause requires those terms to be removed and the remaining indemnity obligations 


to be enforced.  When viewed in the light most favorable to Ceres, the evidence in the Record 


establishes a genuine issue of material fact, and Ceres must present its indemnity claims at trial as 


it seeks damages resulting from the acts and omissions of Olson, DEH, and Stoltz. 


 While the Third-Amended Complaint removed the vicarious liability cause of action 


against Ceres, the existence of a vicarious liability cause of action by a Plaintiff is not an element 


of a cause of action for Ceres’ indemnity claims against third parties.  If Plaintiff had this “veto 


authority” over indemnity claims by a Defendant against third parties, the entire concept of 


indemnity in South Carolina would be eviscerated.   


 Despite the Plaintiff’s settlement of its claims with Olson, DEH, and Stoltz, Ceres is 


entitled to pursue its indemnity claims against those entities to determine whether the acts and 
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omissions of those parties resulted in liability and damages to Ceres.  Those Summary Judgment 


Orders (R. p. 1 and p. 8) resulted in the dismissal with prejudice of Ceres’ indemnity claims, 


without any consideration to Ceres and without any valid adjudication of those indemnity claims.  


Accordingly, those Summary Judgment Orders (R. p. 1 and p. 8) must be reversed.   


STATEMENT OF THE CASE 
 


 The case involves the storm clean-up efforts in Beaufort County, South Carolina following 


Hurricane Matthew, which struck in September of 2016.  Beaufort County engaged Ceres as the 


prime contractor to clean up the storm debris (R. p. 3499).  Ceres subcontracted with Olson (R. p. 


3568), and Olson engaged DEH to provide hauling services (R. p. 3592).  Stoltz was an employee 


of DEH who was the driver of a DEH truck on May 3, 2017.  As Stoltz drove a truck with an 


attached storm-debris trailer on U.S. Highway 21 in Beaufort County, the storm-debris trailer 


became detached from the truck.  The trailer veered into oncoming traffic, and Susan Shaffer was 


killed instantly when that trailer collided with her vehicle (Verified Petition of Mark Shaffer at 


para. 2; R. p. 254). 


 In late 2020, Plaintiff negotiated with Olson, DEH, and Stoltz, and those parties reached a 


settlement on Plaintiff’s claims against them on November 25, 2020 (R. p. 254).  Ceres was not 


made aware of those negotiations; had no part in the settlement process; and did not have any input 


into the settlement or its resulting documentation.  To this date, there has been no disclosure of the 


exact amounts paid in settlement by Olson, DEH, and Stoltz, as the only disclosure was the 


aggregate amount of $1,150,000 paid by those parties to Plaintiff.  (R. p. 254). 


 In the Orders granting summary judgment (hereinafter, the “Olson SJ Order,” R. p. 8; and 


the “DEH-Stoltz SJ Order,” R. p. 1), Circuit Judge Robert Bonds (hereinafter, the “Lower Court”) 


ruled that because Plaintiff settled with Olson, DEH, and Stoltz, and then dropped its vicarious 
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liability claims against Ceres, the active indemnity cross claims by Ceres were invalidated and 


could be involuntarily dismissed. (R. p. 1 and p. 8). 


 There is no South Carolina statute or case law which provides the authority for the Lower 


Court to involuntarily dismiss those pending cross claims by Ceres against Olson, DEH, and Stoltz.  


The Orders granting summary judgment were, therefore, in error and must be reversed, and Ceres 


must be allowed to pursue its cross claims against Olson, DEH, and Stoltz.  


 Note that after the Lower Court granted the Summary Judgment Motions of Olson, DEH, 


and Stoltz, (R. p. 1 and p. 8), Judge Bentley Price heard Ceres and Beaufort County’s Joint Motion 


for Summary Judgment against the Plaintiff.  Judge Price granted that Motion for Summary 


Judgment (R. p. 26), and Plaintiff filed its Notice of Appeal.  Plaintiff’s appeal and the present 


appeal of Judge Bonds’ orders were consolidated, see Letter Directing Consolidation of Appeals 


(R. p. 3497), and Ceres is responding to Plaintiff’s Appeal by separate brief.  It is Ceres’ position 


that even though Plaintiff’s claims against it were properly dismissed by Judge Price, Ceres 


suffered damages prior to that dismissal for the defense expenses associated with those claims, and 


there is no justification to deny Ceres’ right to pursue its indemnity claims against Olson, DEH, 


and Stoltz.   


STANDARD OF REVIEW 


The question for the Court is whether, under Rule 56(c), SCRCP, in the light most 


favorable to Ceres, and with every doubt resolved in its favor, the evidence establishes a genuine 


issue of material fact which should be submitted to the jury for its determination.  When the non-


moving party establishes that there is a genuine issue of material fact regarding the underlying 


claim, the Court must deny the motion for summary judgment.  Rule 56(c), SCRCP; Davenport v. 


Island Ford, Lincoln, Mercury, Inc., 320 S.C. 424, 426 (Ct. App. 1995).  
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Summary judgment is a drastic remedy, which should be cautiously invoked so that no 


person will be improperly deprived of a trial of the disputed factual issues.  Baughman v. American 


Tel. & Tel. Co., 306 S.C. 101, 112 (1991). In determining whether any triable issues of fact exist, 


the evidence and all inferences must be viewed in the light most favorable to the non-moving party. 


Pee Dee Stores, Inc. v. Doyle, 381 S.C 234, 241 (Ct. App. 2009). Summary judgment should not 


be granted even when there is no dispute as to the evidentiary facts, if there is a dispute as to the 


conclusions to be drawn therefrom. MacFarlane v. Manly, 274 S.C. 392, 395 (1980) (emphasis 


added).  


“To withstand a motion for summary judgment ‘in cases applying the preponderance of 


the evidence burden of proof, the non-moving party is only required to submit a mere scintilla of 


evidence.”  Hancock v. Mid-South Mgmt. Co., Inc., 381 S.C. 326, 330, 673 S.E.2d 801, 803 (2009) 


 As set forth in Walterboro Community Hospital v. Meacher, 392 S.C. 479, 709 S.E.2d 71 


(Ct. App. 2011):  “Equitable indemnity is an action in equity. See Verenes v. Alvanos, 387 S.C. 11, 


18 n. 6, 690 S.E.2d 771, 774 n. 6 (2010) (noting a cause of action for equitable indemnity is 


necessarily equitable in nature); Loyola Fed. Sav. Bank v. Thomasson Props., 318 S.C. 92, 93, 456 


S.E.2d 423, 424 (Ct.App.1995) (same).”  Meacher, 392 S.C. at 484, 709 S.E.2d at 73. 


 The Meacher Court continued:  “‘In an action in equity tried by a judge alone, the appellate 


court may find facts in accordance with its view of the preponderance of the evidence.’ Goldman 


v. RBC, Inc., 369 S.C. 462, 465, 632 S.E.2d 850, 851 (2006).”  Rule 52(a), SCRCP, provides that 


“[f]indings of fact and conclusions of law are unnecessary on decisions of motions under Rules 12 


or 56 or any other motion except as provided in Rule 41(b),” so it is not necessary for the Court to 


make the order as formal as that after a non-jury trial.  Nonetheless, in its Summary Judgment 


Orders subject to this Appeal (R. p. 1 and p. 8), the Lower Court made findings of fact.  The Lower 
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Court’s Orders disregarded the nature of the contractual and special relationships among the 


parties, as Ceres demonstrated in its supporting evidence.  See, e.g. Ceres’ Memorandum in 


Support of Reconsideration (R. p. 343).  The appropriate standard of review is, therefore, a de novo 


review of the evidence to determine the existence of a genuine issue of material fact.  The existence 


of any genuine issue of material fact is sufficient to justify the reversal of the Lower Courts Orders. 


ARGUMENT 


I. The Lower Court Erred in Finding that Spencer Olson Trucking Has No Duty to 
Indemnify Ceres and Beaufort County According to its Subcontract and S.C. Code 
Ann. § 32-2-10 (Law. Co-op., as amended) 


 
A. The Settlement Between Plaintiff, Olson, DEH, and Stoltz Does Not Affect Ceres’ 


Indemnity Claim 
 


 On November 25, 2020 the Plaintiff accepted the sum of $1,150,000 as settlement from 


the Defendants Olson, DEH, and Stoltz.  Petition for Approval of Settlement (R. p. 254).  The 


Lower Court received no details as to the specific amount that any of those defendants contributed 


toward that settlement from the Plaintiff’s Petition to Approve the Settlement (R. pp. 253-56), 


because neither Plaintiff nor any of the settling defendants disclosed those details during that 


Petition for Approval.   


 The Lower Court had no reason to believe that any portion of that settlement was intended 


to extinguish all of Plaintiff’s claims against Ceres, and there was information to suggest that 


settlement had any bearing on Ceres’ cross claims for indemnity against those settling defendants. 


Indeed, Plaintiff continued to pursue claims against Ceres after its settlement with Olson, DEH, 


and Stoltz, see the Third Amended Complaint (R. p. 199), and now the Lower Court has eliminated 


Ceres’ legal right to indemnity without any cause, justification, or legal support from statutory or 


case law.  See Orders granting Summary Judgment (R. p. 1 and p. 8). 
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 Ceres suffered actual damages that it was claiming against those parties in its indemnity 


cross claims.  The acts and omissions of Olson, DEH, and Stoltz formed the basis of their 


settlement with Plaintiff, and it is those same acts and omissions which resulted in Ceres’ need to 


defend the Plaintiff’s lawsuit.  Ceres was not invited to participate in any settlement negotiations, 


and was not a party to the settlement between Plaintiff and Olson, DEH, and Stoltz.  There was no 


knowing and voluntary waiver of any rights that Ceres had for indemnity claims against Olson, 


DEH, and Stoltz.  The Lower Court erred in coupling the Plaintiff’s dismissal of its vicarious 


liability claims with the indemnity claims by Ceres against Olson, DEH, and Stoltz.  A settlement 


payment to Plaintiff has no bearing on the unresolved damages claim that Ceres was pursuing 


against those other settling defendants.   


 But for the acts and omissions of Olson, DEH, and Stoltz, the accident involving the 


Decedent Susan Shaffer would not have happened, and there would have been no lawsuit against 


Ceres.  The Lower Court was required to view these facts in the light most favorable to Ceres as 


the non-moving party, and its failure to do so mandates the reversal of its Summary Judgment 


Orders (R. p. 1 and p. 8). 


   Michael Napier is the designated expert witness for the Dotson Defendants in this matter.  


In his deposition at pp. 19-20 (R. pp. 2950-51), Napier stated that Ceres “was the intermediary 


between Beaufort County and now Olson Trucking.  Olson Trucking then became the intermediary 


for DEH because they, in essence, a lot of times people use the term in this litigation as 


‘subcontracted the subcontract.’”  While Ceres takes issue with Napier’s conclusions and the bases 


for his testimony, the Plaintiff has elicited that evidence in this case, and that evidence establishes 


a genuine issue of material fact as to the control that Olson, DEH, and Stoltz had over the trucking 


operations that led to Ms. Shaffer’s death and this lawsuit.     
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  Allowing a Plaintiff, much less the Defendants in an indemnity claim, to dictate whether 


a prime contractor such as Ceres may pursue indemnity undermines the entire body of South 


Carolina law regarding indemnity.  Vicarious liability and indemnity claims are separate and 


distinct causes of action, and indemnity claims do not simply “disappear” when a third party, 


whether a defendant in a lawsuit or not, is able to reach a settlement with the Plaintiff.  See, e.g., 


R. pp. 3490-91.  Such a policy could easily lead to nefarious dealings between Plaintiffs and third 


parties and cause a party like Ceres to lose legal rights without its knowledge or consent, and 


certainly without any consideration or bargained for exchange supporting the release of indemnity 


rights.   


 “[A] suit for recovery by a master over against a servant where alleged misconduct of the 


latter has given rise to vicarious liability. Such a cause of action is well recognized in this State.” 


Sky City Stores v. Gregg Sec. Svcs., Inc., 276 S.C. 556, 558, 280 S.E.2d 807, 808 (1981); citing 


Bell v. Clinton Oil Mill, 129 S.C. 242, 256-257, 124 S.E. 7, 12 (1924); Addy v. Bolton, 257 S.C. 


28, 33-34, 183 S.E.2d 708, 710 (1971).  Ceres never released its indemnity claims against Olson, 


DEH, or Stoltz, and there is no statutory basis for the involuntary dismissal of those indemnity 


claims.   


 The South Carolina Uniform Contribution Among Tortfeasors Act, S.C. Code Ann. § 15-


38-50(2) (Law. Co-op., as amended) provides that a release like that between Plaintiff and Olson, 


DEH, and Stoltz only releases those defendants from any contribution claims which may be 


asserted by any other tortfeasor, but it does not provide for any automatic release from any 


indemnity claims by other tortfeasors.  Such an indemnity claim must be adjudicated before the 


trier of fact to determine the liability and damages to which Olson, DEH, and Stoltz are liable to 


Ceres in indemnity.  
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 In Toomer v. Norfolk Southern Ry., 344 S.C. 486, 544 S.E.2d 634 (Ct. App. 2001) the South 


Carolina Court of Appeals recognized that “[i]ndemnity is that form of compensation in which a 


first party is liable to pay a second party for a loss or damage the second party incurs to a third 


party.”  The Court of Appeals continued: “[a] right to indemnity may arise by contract (express or 


implied) or by operation of law as a matter of equity between the first and second party.” Id.  


“Contractual indemnity involves a transfer of risk for consideration, and the contract itself 


establishes the relationship between the parties.”  Rock Hill Telephone Co., Inc. v. Globe 


Communications, Inc., 363 S.C. 385, 611 S.E.2d 235 (2005).   


 Section 15-38-15(D) of the South Carolina Code provides that “[a] defendant shall retain 


the right to assert that another potential tortfeasor, whether or not a party, contributed to the alleged 


injury or damages and/or may be liable for any or all of the damages alleged by any other party.”  


Section 15-38-20(F) provides “This chapter does not impair any right of indemnity under existing 


law. Where one tortfeasor is entitled to indemnity from another, the right of the indemnity obligee 


is for indemnity and not contribution, and the indemnity obligor is not entitled to contribution from 


the obligee for any portion of his indemnity obligation.”   


 Section 15-38-50(1) provides that “[w]hen a release or a covenant not to sue or not to 


enforce judgment is given in good faith to one of two or more persons liable in tort for the same 


injury or the same wrongful death . . . it does not discharge any of the other tortfeasors from liability 


for the injury or wrongful death unless its terms so provide, but it reduces the claim against the 


others to the extent of any amount stipulated by the release or the covenant, or in the amount of 


the consideration paid for it, whichever is the greater.” 


 In its Summary Judgment Orders (R. p. 1 and p. 8), the Lower Court erroneously concluded 


that once the vicarious liability cause of action was removed in the Third Amended Complaint, 
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there was no longer a claim for indemnity by Ceres against Olson, DEH, or Stoltz.   The cause of 


action for indemnity does not include the existence of a Plaintiff’s vicarious liability claim as an 


element to the indemnity cause of action.  There is no requirement that Ceres be sued for vicarious 


liability before being able to assert its indemnity claims, and the Lower Court erred in its 


involuntary dismissal of those claims.   


 While Olson, DEH, and Stoltz were negotiating their settlement agreement with the 


Plaintiff (R. pp. 253-56), they had the ability and opportunity to negotiate with Ceres and Beaufort 


County regarding the indemnity cross claims.  Olson, DEH, and Stoltz apparently failed to account 


for the pending indemnity cross claims, and there is no basis upon which Ceres’ indemnity claims 


can be involuntarily dismissed.   


 The Ceres-Olson Subcontract was negotiated fairly and was supported by consideration, 


(R. p. 3568) and there is no basis upon which Olson, DEH, or Stoltz can now unilaterally abandon 


their duty to indemnify Ceres and Beaufort County.  This effort to eliminate the indemnity cause 


of action in South Carolina is unsupported, unwise, and would have devastating consequences to 


future litigants that could find themselves suddenly without recourse against those parties with 


responsibility for the Plaintiff’s claims.  The Lower Court’s Summary Judgment Orders are an 


attack on the fundamental principles of indemnity, and unfairly extinguished Ceres’ ability to hold 


its downstream subcontractors liable for their acts and omissions. 


B. The Concurrent Indemnity Language in the Ceres-Olson Subcontract is Valid and 
Enforceable Under Concord & Cumberland 
 


 The Lower Court erred in disregarding a substantial and consequential portion of the 


contractual indemnity language in the Ceres-Olson Subcontract (R. pp. 3573-75 and p. 3583).  By 


failing to recognize that Olson agreed to indemnify even when liability was concurrent with Ceres 


(R. p. 3575), the Lower Court misapplied the current precedent within Concord & Cumberland 
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Horizontal Prop. Regime v. Concord & Cumberland, LLC, 424 S.C. 639, 647, 819 S.E.2d 166, 


170-71 (Ct. App. 2018), reh’g denied (Oct. 18, 2018); citing Laurens Emergency Med. Specialists, 


PA v. M.S. Bailey & Sons Bankers, 355 S.C. 104, 111, 584 S.E. 375, 378-79 (2003).  Further, the 


Lower Court failed to recognize the severability clause within the Ceres-Olson Subcontract (R. p. 


3568), in which Olson agreed that any unenforceable terms would simply be stricken, and the 


remaining indemnity obligations would be enforced.  Subcontract section 15.4 (R. p. 3586). 


 In its Olson SJ Order (R. p. 8) the Lower Court correctly cited the Concord & Cumberland 


case, supra, but erred in failing to apply that legal standard to the plain language of the Ceres-


Olson Subcontract.  The resulting Summary Judgment Orders against Ceres were erroneous and 


disregarded the intent of the parties. 


Furthermore, “when an indemnity clause purports to relieve an indemnitee from the 
consequences of its own negligence, our case law requires strict construction of the 
clause.” Concord & Cumberland Horizontal Prop. Regime v. Concord & 
Cumberland, LLC, 424 S.C. 639, 647, 819 S.E.2d 166, 170-71 (Ct. App. 2018), 
reh’g denied (Oct. 18, 2018); citing Laurens Emergency Med. Specialists, PA v. 
M.S. Bailey & Sons Bankers, 355 S.C. 104, 111, 584 S.E. 375, 378-79 (2003). 
  
“The basic rule is that a contract will not be construed to indemnify the 
indemnitee against losses resulting from its own negligent acts unless such 
intention is expressed in clear and unequivocal terms.” Id. at 171; citing Fed. Pac. 
Elec. v. Carolina Prod. Enters., 298 S.C. 23, 26, 378 S.E. 56, 57 (Ct. App. 1989). 
The clear and unequivocal standard is to be applied “when an indemnitee seeks 
indemnification for its own concurrent negligence.” Id. at 172. 
 


 Olson SJ Order at p. 6. (emphasis added) (R. p. 13). 


In the Olson SJ Order (R. pp. 9-10), the Lower Court even included part of the indemnity language 


that specifically mentions Olson’s acceptance of indemnification for concurrent negligence:   


The Ceres  contract  with Spencer  A.  Olson  Trucking, LLC,  named  “Ceres 
Environmental  Master  Subcontract  Agreement”  (“Ceres  Agreement”),  included  
an indemnification provision where Spencer A. Olson Trucking, LLC served as the 
indemnitor and Ceres, the indemnitee. (Exhibit A).  Specifically, the Ceres 
Agreement states: 
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Subcontractor agrees, to the fullest extent permitted by law, to indemnify, defend, 
and hold harmless Contractor, the Owner and the project architect and all the 
employees, agents and representative of each (collectively “Indemnitees”) from and 
against all liabilities … the indemnity obligation granted herein in favor of the 
Indemnitees shall include the sole and/or concurrent fault and negligence of any 
Indemnitee . . . 
 
Olson SJ Order at p. 2-3 (emphasis original) (R. pp. 9-10) quoting ¶ 4.16 of the 
Ceres-Olson Subcontract (R. p. 3575). 


 


 However, the Lower Court plainly erred in failing to recognize that the provisions of the 


Ceres-Olson Subcontract quoted above directly express Olson’s intent to indemnify Ceres for the 


“sole and/or concurrent fault and negligence of [Ceres].”  Id. 


 “Under South Carolina law, a contract that purports to indemnify an indemnitee for the 


indemnitee’s sole negligence is unenforceable.”  Concord & Cumberland, 424 S.C. at 647, 819 


S.E.2d at 170-71, citing S.C. Code Ann. § 23-2-10 (2007).  However, the language that the 


Concord & Cumberland Court found to be fatal to indemnity was distinctly different from the 


language in the Ceres-Olson Subcontract quoted above (R. pp. 9-10).  The Concord & Cumberland 


Court clarified the language fatal to indemnity as follows: 


(a) any such claim, damage, loss, or expense is attributable to bodily injury, 
sickness, disease, or death, or to injury to or destruction of tangible property (other 
than the Subcontractor’s Work itself) including the loss of use resulting there from, 
to the extent caused or alleged to be caused in whole or in any part by any negligent 
act or omission of the Subcontractor or anyone directly or indirectly employed by 
the Subcontractor or anyone for whose acts the Subcontractor may be liable, 
regardless of whether it is caused in part by a party indemnified hereunder.  
 
Concord & Cumberland, 424 S.C. at 643-44, 819 S.E.2d at 169. 
 


 The language emphasized in the passage above, “to the extent caused or alleged to be 


caused,” was what the Concord & Cumberland Court specifically found to preclude indemnity for 


concurrent negligence of the indemnitee.  As shown in the Ceres-Olson Subcontract passage 


quoted farther above, Olson SJ Order at p. 2-3 quoting ¶ 4.16 of the Ceres-Olson Subcontract (R. 
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pp. 9-10), there was no such “to the extend caused” language.  Instead, the Ceres-Olson 


Subcontract specifically included language stating that Olson intended to indemnify Ceres for the 


“sole and/or concurrent fault and negligence of [Ceres].”  (R. p. 3575).  It is that plain and 


unambiguous language that was missing in the agreement analyzed in Concord & Cumberland, 


and that is why there must be a different result in the instant case. 


Specifically, we agree with the Mautz and Braegelmann courts that the phrase, “to 
the extent caused ... in whole or in any part by any negligent act or omission of 
[Muhler],” limits Muhler’s obligation to indemnify to damages and losses but 
only to the extent they were caused by the negligence of *653 Muhler and its 
subcontractors. Muhler’s indemnity obligation extends to losses Muhler only 
causes in part, but does not clearly and unequivocally require Muhler **174 to 
indemnify for the negligence of others that contributed to the same loss. 
 
Concord & Cumberland, 424 S.C. at 652-53, 819 S.E.2d at 173-74. 
 


The Court’s concluding language on that issue makes it clear that the indemnity language of the 


Ceres-Olson Subcontract meets its standards for a broad obligation to indemnify, without the 


limiting language of “to the extent caused by” and including the specific words “concurrent 


negligence”: 


Arguably, the 2007 Agreement is broader than the Subcontract by claiming Muhler 
will “unconditionally indemnify” and “pay all damages” while omitting the phrase 
from the Subcontract beginning with “to the extent caused.” However, the 2007 
Agreement also fails to include any reference to indemnification for Superior’s 
own concurrent negligence. 
 
Id. at 656, 819 S.E.2d at 176. 
 


 The full language of the indemnity clause in the Ceres-Olson Subcontract (R. p. 3575) fully 


meets the standards of the Concord & Cumberland case cited above.  The Lower Court simply 


failed to properly apply the case law standard when it relied upon only a portion of the contractual 


indemnity clause in the Ceres-Olson subcontract (R. p. 14).  This Court must, therefore, reverse 


the Lower Court’s decision to grant summary judgment to Olson, DEH, and Stoltz on that basis 
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and allow the genuine issues of material fact as to the extent of damages suffered by Ceres to 


proceed to trial. 


 Rule 52(a) provides that “[f]indings of fact and conclusions of law are unnecessary on 


decisions of motions under Rules 12 or 56 or any other motion except as provided in Rule 41(b),” 


so it is not necessary for the Court to make the order as formal as that after a non-jury trial.  


Nonetheless, in the Olson SJ Order (R. p. 8), the Lower Court made findings of fact and 


conclusions of law, which may be reviewed de novo and, for the foregoing reasons, must be 


reversed.   


C. The Concurrent Indemnity Language in the Ceres-Olson Subcontract is Valid and 
Enforceable Under D.R. Horton v. Builder’s First Source 
 


 The Lower Court erred in its application of D.R. Horton v. Builder’s First Source, 422 S.C. 


144, 152, 810 S.E.2d 41, 45 (Ct. App. 2018), because that case specifically recognizes that even 


when a contractual indemnity clause includes some language that is void as against public policy, 


so long as that clause also includes language that is enforceable, the enforceable portions may not 


be stricken as they accurately set forth the intent of the parties.  The Lower Court compounded its 


error by ignoring the plain language of the Ceres-Olson Subcontract’s severability clause in 


subcontract section 15.4 (R. p. 3586).  As the Court of Appeals held in Federal Pacific Elec. v. 


Carolina Production Enterprises, 298 S.C. 23, 378 S.E.2d 56 (Ct. App. 1989), “[a] contract of 


indemnity will be construed in accordance with the rules for the construction of contracts 


generally.”   


 As demonstrated in the previous section of this Brief, Ceres disagrees that any portion of 


the indemnification clause within the Ceres-Olson Subcontract (R. pp. 3573-75 and p. 3583) is 


against public policy or unenforceable pursuant to Concord & Cumberland, supra, 424 S.C. at 


652-53, 819 S.E.2d at 173-74.  Nonetheless, the Lower Court cited to D.R. Horton v. Builders 
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First Source in its Orders granting summary judgment to Olson, DEH, and Stoltz (R. pp. 4-5 and 


pp. 13-15), and those orders must be reversed because they are contrary to the plain language 


contained in the D.R. Horton case as discussed below. 


 In D.R. Horton v. Builder’s First Source, supra, 422 S.C. at 152, 810 S.E.2d at 45, the 


South Carolina Court of Appeals recognized that there is nothing impermissible about the portion 


of Ceres’ indemnification clause which requires Olson Trucking to be responsible for its own acts 


and omissions:  “This statute allows D.R. Horton and BFS to agree that BFS will indemnify D.R. 


Horton for damages caused by BFS or its subcontractors. To the extent the trial court found that 


aspect of the agreement to be against public policy, we disagree.” Id. (emphasis added). 


In its Olson SJ Order, the Lower Court failed to recognize that the D. R. Horton Court only 


excludes the portion of the contractual indemnity clause that purports to indemnify a party for its 


own negligence.  Id.  The D. R. Horton Court did not disregard the entire clause, or the entire 


contract, as the Olson SJ Order requires.  Instead, the D. R. Horton Court properly applied the law 


of contract construction and, in that case, simply deleted the offending portion of that indemnity 


clause.  While Ceres disagrees that its contractual indemnity clause violates public policy or is 


otherwise unenforceable, the D.R. Horton case nonetheless establishes that the contractual 


indemnity clause upon which Ceres relies is valid and enforceable. 


D. The Contractual Indemnity Language in the Ceres-Olson Subcontract is Not Covered 
Within, or Barred by, S.C. Code Ann. § 32-2-10 (Law. Co-op., as amended) 
 


 The acts and omissions of Olson, DEH, and Stoltz caused Ceres and Beaufort County to 


be brought into this lawsuit.  But for those acts and omissions, the accident would not have 


occurred, and Plaintiff would have no damages or causes of action against Ceres or Beaufort 


County.   


 Olson asserted in its motion, and the Lower Court agreed (R. p. 8) that the contractual 
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indemnification language in the Olson Trucking Subcontract is barred as it is against public policy 


under South Carolina Code Ann. Section 32-2-10 (Law. Co-op. as amended).  That assertion is 


patently incorrect, because that Code Section has no applicability to a debris removal contract 


according to its specific language:  “Notwithstanding any other provision of law, a promise or 


agreement in connection with the design, planning, construction, alteration, repair or maintenance 


of a building, structure, highway, road, appurtenance or appliance, including moving, demolition 


and excavating, purporting to indemnify the promisee . . .”  The Ceres-Olson Subcontract does not 


relate to construction and is, therefore, simply not covered by that code section.  


II. The Lower Court Erred in Finding that DEH and Stoltz Have No Duty to 
Indemnify Ceres and Beaufort County Under Contractual or Equitable Indemnity 
Principles 


A.  DEH is Liable to Ceres under Contractual Indemnity 
 


 The “Sub-Subcontract” between Olson and DEH (hereinafter, the “Olson-DEH 


Subcontract”) at p. 1 (R. p. 3592) provides as follows: 


Contractor [Olson] and its agents will direct the services and equipment of the 
Subcontractor [DEH] according to the specifications of the Client [Ceres], 
and/or government authority [Beaufort County]. 
 


DEH carried out its work in this project pursuant to the terms of the Ceres-Olson 


Subcontract (R. p. 3568) which is specifically designated a “Master Subcontract Agreement” that 


establishes the framework for the payment and operations of the entities working under Ceres in 


this project.  The Olson-DEH Subcontract (R. p. 3592 and pp. 3602-03) specifically incorporates 


the payment and operational terms pursuant to the Ceres-Olson Subcontract.  Not only is that an 


incorporation by reference, but the payment directive designated as “Exhibit A-1” is the actual 


document from Ceres.  Compare Ceres-Olson Subcontract (R. pp. 3588-89) with Olson-DEH 


Subcontract (R. pp. 3602-03).   
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In the light most favorable to Ceres as the non-moving party, the Lower Court was 


obligated to read the Olson-DEH Subcontract as evidence that DEH entered into the Ceres Master 


Subcontractor framework for this project, and DEH is, therefore, subject to the specific terms of 


the Ceres-Olson Subcontract (R. p. 3568).  That Master Subcontract form specifically provides 


that Olson and, by extension, DEH, are contractually obligated to provide a defense and indemnity 


to Ceres and Beaufort County.  (R. pp. 3573-75 and p. 3583).  Examples of the direct contractual 


relationship between DEH and Ceres follow below. 


The Ceres-Olson Subcontract, as Master Subcontract Agreement, was made a part of the 


Olson-DEH Subcontract under the following provision (R. pp. 3602-03): 


 


 


* * *  


 


DEH further acknowledged its contractual arrangement with Ceres by the following Waiver and 


Release for Payment in favor of Ceres and Beaufort County, (R. pp. 3590-91): 
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 Further, the Ceres-Olson Subcontract excerpt below (R. pp. 3574, 3576, and 3583) 


specifically establishes that sub-subcontractors such as DEH will be subject to the specific contract 


terms required by Ceres in this project.  DEH was on notice of all of the Master Subcontract 


Agreement terms, and was obligated to carry out those terms the same as any other entity below 


Ceres in this project.  Indeed, DEH’s above-noted execution of the Waiver and Release for 


Payment in favor of Ceres and Beaufort County was carried out strictly in accordance with the 


waiver and release requirements for Olson, DEH, and all other entities working under Ceres in this 


project.  The directive to DEH within the Ceres-Olson Subcontract includes the following 


provision (R. pp. 3574, 3576, and 3583): 
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 It is not sufficient for DEH, as a party that signed a contract specifically referencing the 


Master Subcontract Agreement, to disclaim any knowledge of that Master Subcontract Agreement.  


Indeed, this is the quintessential genuine issue of material fact that precludes summary judgment 


in a matter such as this, and is why the Lower Court erred in granting summary judgment.  The 


Lower Court not only had an obligation to view the facts in the light most favorable to Ceres as 


the non-moving party, but the intention of the parties entering into the contracts is a genuine issue 


for the trier of fact.    


[I]t is the general rule that parol evidence is admissible to show the true meaning 
of an ambiguous written contract. Such a contract is one capable of being 
understood in more ways than just one, or an agreement unclear in meaning because 
it expresses its purpose in an indefinite manner. The purpose of all rules of contract 
construction is to determine the parties' intention. The courts, in attempting to 
ascertain this intention, will endeavor to determine the situation of the parties, as 
well as their purposes, at the time the contract was entered into. 
 
Klutts Resort Realty, Inc. v. Down’round Dev. Corp., Inc., 280 S.C. 80, 88, 232 
S.E.2d 20 (1977). 
 
  At best, this circumstance constitutes an ambiguity in the Olson-DEH Subcontract, which 


must be subject to inquiry and determination as to the intent of the parties by the trier of fact.  


Given that circumstance, the Lower Court’s order granting summary judgment must be reversed, 


and these issues must be presented at trial. 


 Because DEH is obligated to Ceres under the contractual liability provision within the 


Master Subcontract Agreement, see Ceres-Olson Subcontract (R. p. 3568), there is no basis upon 


which the Lower Court can involuntarily dismiss Ceres’ contractual indemnity cause of action 


without consideration to Ceres or adjudication of these issues fully.  The South Carolina 
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Contribution Among Joint Tortfeasors Act, S.C. Code Ann. § 15-38-10 et seq., at section 15-38-


20(F) states:  


This chapter does not impair any right of indemnity under existing 
law. Where one tortfeasor is entitled to indemnity from another, the 
right of the indemnity obligee is for indemnity and not contribution, 
and the indemnity obligor is not entitled to contribution from the 
obligee for any portion of his indemnity obligation. 
 
S.C. Code Ann. § 15-38-20(F) (Law. Co-op., as amended).   
 


 As discussed above, neither Olson, DEH, nor Stoltz can make Ceres’ indemnity claims 


disappear simply by settling with the Plaintiff.  Indeed, even though the Lower Court later granted 


Summary Judgment to Ceres as to Plaintiff’s Third-Amended Complaint, and all of Plaintiff’s 


claims against Ceres were thereby dismissed, Ceres still has a claim for indemnity against Olson, 


DEH, and Stoltz.  Ceres suffered damages requiring indemnity by those parties for the defense 


costs and other damages which Ceres incurred from the time of the original Complaint in 2017 at 


least until the filing of the Third Amended Complaint in 2021, when the Plaintiff’s vicarious 


liability claims against Ceres were withdrawn.  The Lower Court erred in granting the motions for 


Summary Judgment by Olson, DEH, and Stoltz (R. p. 1 and p. 8), and those orders must be reversed 


so that Ceres’ cross claims for indemnity may be fully adjudicated at trial. 


B.  The Relationship between Ceres and Olson, DEH, and Stoltz is a Genuine 
 Issue of Material Fact Relating to Equitable Indemnity 
 


 As discussed above, it is Ceres’ position that Olson, DEH, and Stoltz are each liable to 


Ceres pursuant to the contractual indemnity terms in the Ceres-Olson Subcontract (R. pp. 3573-75 


and p. 3583), which served as the Master Subcontract Agreement for those parties in this storm 


debris clean-up project.  Nonetheless, those parties are also liable to Ceres under equitable 


indemnity based upon the special relationship between those entities.  On December 9, 2021, the 


South Carolina Supreme Court decided Stoneledge at Lake Keowee Owners’ Ass’n, Inc. v. IMK 
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Dev. Co., LLC, 435 S.C. 176, 866 S.E.2d 577 (2021).  That opinion reviewed the Court of Appeals’ 


opinion cited as Stoneledge at Lake Keowee v. Clear View Construction, 413 S.C. 615, 625, 776 


S.E.2d 426, 431 (Ct. App. 2015), and the Supreme Court affirmed in part, reversed in part, and 


remanded the case back to the circuit court.  Nonetheless, the following holdings of the Court of 


Appeals’ decision are not, upon information and belief, overruled or reversed by this new Supreme 


Court opinion, and are offered for consideration below: 


To recover damages on its equitable indemnity claim, Marick must prove the 
following: (1) Clear View was at fault in causing Stoneledge’s water intrusion 
damages; (2) Marick has no fault for those damages; and (3) Marick incurred 
expenses that were necessary to protect its interest in defending against 
Stoneledge’s claim. See Inglese v. Beal, 403 S.C. 290, 299, 742 S.E.2d 687, 692 
(Ct. App. 2013) (stating the elements of equitable indemnity); Walterboro Cmty. 
Hosp. v. Meacher, 392 S.C. 479, 485, 709 S.E.2d 71, 74 (Ct. App. 2011) (same); 
see also Addy, 257 S.C. at 33, 183 S.E.2d at 709–10 (describing the requirements 
for proving equitable indemnity).  
 
Stoneledge at Lake Keowee v. Clear View Construction, 413 S.C. 615, 625, 776 
S.E.2d 426, 431 (Ct. App. 2015) rev’d on other grounds by Stoneledge at Lake 
Keowee Owners’ Ass’n, Inc. v. IMK Dev. Co., LLC, 435 S.C. 176, 866 S.E.2d 577 
(2021).   
 


 “[W]hether an agency relationship exists is a question of fact to be determined by the 


relation, the situation, the conduct, and the declarations of the party sought to be charged as 


principal.” Johnson v. Arbabi, 355 S.C. 64, 70 (2003).  Further, it must be noted that “questions of 


agency ordinarily should not be resolved by summary judgment where there are any facts giving 


rise to the inference of an agency relationship.” Froneberger v. Smith, 406 S.C. 37, 50 (Ct. App. 


2013) (emphasis added). 


 The contractual requirements included in the Olson-DEH Subcontract (R. p. 3592 and pp. 


3602-03) as further demonstrated in the execution of the Waiver form (R. pp. 3590-91) directed in 


the Ceres-Olson Subcontract (Ceres Master Subcontract, R. pp. 3573-75 and p. 3683) establishes 


that the relationship between Ceres and DEH was far from the attenuated one claimed by DEH.  
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Indeed, the Olson-DEH Subcontract establishes that DEH was working along with Olson pursuant 


to Ceres-Olson Subcontract (Ceres Master Subcontract, R. p. 3568). 


 These subcontract documents provide evidence which, when viewed in the light most 


favorable to Ceres as the non-moving party, establishes that summary judgment was improperly 


granted by the Lower Court, and those orders must be reversed in and Ceres’ claims for equitable 


indemnity against these defendants must proceed to trial. 


 As noted above in the discussion of contractual indemnity, regardless of whether Plaintiff’s 


Third-Amended Complaint (R. p. 199) asserts any causes of action against DEH following its 


settlement, Ceres is still entitled to assert its claim for equitable indemnity against DEH, because 


DEH’s own acts and omissions are the basis of Ceres’ equitable indemnity claims.  DEH’s 


settlement with Plaintiff for its acts and omissions does not extinguish the existence of those acts 


and omissions.  But for the existence of DEH’s acts and omissions, the accident would not have 


occurred, and Ceres would not have been sued in this lawsuit.  But for the accident which took the 


life of the Decedent Susan Shaffer, Plaintiff would have no damages, and without damages, 


Plaintiff’s allegations and claims of Ceres’ “sole negligence” in the Third Amended Complaint 


would fail.  Plaintiff’s release of its damages claim against DEH does not extinguish the damages 


suffered by Ceres in having to defend the lawsuit created by DEH’s own acts and omissions. 


 The Court of Appeals in Stoneledge at Lake Keowee, supra, 413 S.C. at 622-23, 776 S.E.2d 


at 430 rev’d on other grounds by 435 S.C. at 176, 866 S.E.2d at 577, described the claim of 


equitable indemnity by quoting Addy, 257 S.C. at 33, 183 S.E.2d at 709 (stating “where the 


wrongful act of the defendant has involved the plaintiff in litigation with others ... as makes it 


necessary to incur expense to protect his interest, such costs and expenses, including attorneys’ 


fees, should be treated as the legal consequences of the original wrongful act and may be recovered 
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as damages”); see also McCoy v. Greenwave Enters., Inc., 408 S.C. 355, 359, 759 S.E.2d 136, 138 


(2014) (“In cases of ... equitable indemnification, ‘reasonable attorney[’s] fees incurred in resisting 


the claim indemnified against may be recovered as part of the damages and expenses.’ ” (second 


alteration in original) (quoting Addy, 257 S.C. at 33, 183 S.E.2d at 710)). 


The wrongful acts asserted against DEH and Stoltz are included in the Transcript of 


Deposition of Defendant Dotson’s expert witness Michael Napier, at p. 121 (R. p. 3052):   “And, 


so overall, notwithstanding all of the maintenance failures, and the entrustment failures, and the 


supervisory failures, and the qualifications failure of DEH, DEH took a blind-eye approach to the 


supervision of Stoltz and his entrustment with the equipment. And DEH’s preventable failures 


collectively and cumulatively are contributing factors for the jury’s consideration as it relates to 


Mr. Stoltz’s poor performance at the time of this collision.” 


Ceres denies the assertions that Napier made against it in his report and deposition but, 


nonetheless, when read in the light most favorable to Ceres for purposes of this Summary Judgment 


Motion, the Lower Court was required to deem those allegations against DEH to be true.  Under 


those circumstances, DEH’s wrongful act caused the Plaintiff’s damages, and DEH, therefore, 


owes a duty of equitable indemnity to Ceres.  While Ceres’ claim for equitable indemnity is barred 


if the trier of fact determines that it is a joint tortfeasor along with DEH in causing the Plaintiff’s 


damages, Napier’s testimony above is evidence that it was DEH and Stoltz, and not Ceres, who 


were at fault.  When viewed in the light most favorable to non-moving party, the Lower Court was 


to deem Ceres to be without fault.  Not being a joint tortfeasor, Ceres is entitled to equitable 


indemnity from Olson, DEH, and Stoltz. 


Evidence of Plaintiff’s damages, see, e.g., Deposition of Mark Shaffer at pp. 93-94 (R. pp. 


2902-03), along with Plaintiff’s causes of action for vicarious liability against Ceres prior to the 
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Third-Amended Complaint, must be viewed in the light most favorable to Ceres as the non-moving 


party.  Viewed in that light, the evidence within the Record below including, but not limited to the 


aforementioned Deposition Transcripts and the Transcripts of Hearings, (R. p. 3257 and p. 3428), 


the Lower Court was required to deem the fatal accident to have been caused by the wrongful acts 


of Olson, DEH, and Stoltz.  The fact that Olson, DEH, and Stoltz settled with the Plaintiff does 


not erase any wrongful conduct which caused Ceres to incur the defense costs and expenses 


associated with this case.   


Further, the fact that Plaintiff is not asserting a vicarious liability claim against Ceres does 


not extinguish a claim for indemnity by Ceres against Olson, DEH, and Stoltz as parties whose 


wrongful conduct caused Ceres’ defense costs and other damages.  Finally, while Plaintiff asserts 


a cause of action for negligence against Ceres in the Third-Amended Complaint, any evidence 


adduced by Plaintiff must be viewed in the light most favorable to Ceres, and that negligence claim 


does not extinguish Ceres’ indemnity claim against Olson, DEH, or Stoltz. 


 Viewed in the proper light in favor of Ceres, there is a special relationship between and 


among Ceres, Olson, DEH, and Stoltz which supports Ceres’ equitable indemnity claims against 


those parties.  The Lower Court improperly disregarded the genuine issue of material fact relating 


to the relationship of those parties and the consequences of the wrongful conduct by Olson, DEH 


and Stoltz.  For these reasons, the Lower Court’s Olson SJ Order (R. p. 8) and DEH-Stoltz SJ 


Order (R. p. 1) were in error and must be reversed, and Ceres’ cross claims against those parties 


must proceed to trial. 


C.  A Special Relationship Existed Among Ceres, Olson, DEH, and Stoltz Which 
 Supports Ceres’ Claim of Equitable Indemnity 
 


 Although the Plaintiff eliminated the vicarious liability claims against Ceres in its Third 


Amended Complaint (R. p. 199), it is beyond dispute that the lawsuit which was filed by Plaintiff 
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in 2017 was litigated for nearly four years before the secret settlement between Plaintiff and Olson, 


DEH, and Stoltz.  (R. p. 46).  It is throughout that entire period of litigation that Ceres suffered 


damages from having to defend Plaintiff’s claims relating to the negligence and damages Plaintiff 


alleged against Olson, DEH, and Stoltz.  Because there existed a special relationship among Ceres, 


Olson, DEH, and Stoltz during the storm debris clean-up project in the instant case, Ceres is 


entitled to equitable indemnification by those parties, and it was error for the Lower Court to ignore 


the genuine issue of material fact relating to the special relationship which existed among them. 


 The South Carolina Supreme Court’s ruling in Atlantic Coast Line R.R. Co. v. Whetstone, 


243 S.C. 61, 132 S.E.2d 172 (1963) stands for the proposition that because the acts and omissions 


alleged by Plaintiff against Olson, DEH, and Stoltz were imputed as negligence by Ceres, that is 


an appropriate basis for Ceres’ equitable indemnity claims against Olson, DEH, and Stoltz.  


 Equitable indemnity can be based either upon a special relationship or upon an imputation 


of one’s negligence to another.  Toomer v. Norfolk So. Ry., supra, 344 S.C. at 490-91, 544 S.E.2d 


at 636.  Because the acts and omissions of Olson, DEH, and Stoltz were imputed to Ceres as its 


own negligence, Ceres is entitled to assert equitable indemnity from those other parties.  


 South Carolina law recognizes various legal duties between parties in a wide range of 


relationships.  On one end of the spectrum, there are persons who are unknown to each other, 


without any personal or significant connection prior to a chance encounter, yet the courts have 


recognized that the circumstances invoke a legal duty by one in favor of another. See e.g., Hancock 


v. Mid-South Mgt., Inc., 381 S.C. 326, 673 S.E.2d 801 (2009) (incidental contact creates a duty 


between invitors and invitees without any prior connections between them); Wallace v. Owens-


Illinois, Inc., 300 S.C. 518, 389 S.E.2d 155 (Ct. App. 1989) (establishing a duty between a 


manufacturer of a defective product and an unsuspecting user of that product, despite total absence 
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of prior connections between them).  The law recognizes that legal duties can exist between virtual 


strangers, based only upon the foreseeability of a connection.   


 At the other end of the spectrum are parties whose formal engagements give rise to the 


strongest of legal bonds, including fiduciary obligations demanding the highest level of care and 


duty.  See, e.g. Spence v. Wingate, 395 S.C. 148, 716 S.E.2d 920 (2011) (attorneys); Turpin v. 


Lowther, 404 S.C. 581, 745 S.E.2d 397 (Ct. App. 2013) (personal representatives).  


 Between these two ends of the spectrum lies the “special relationship” between those 


people who have a connection which leads to a duty of equitable indemnity, defined as follows: 


Courts have traditionally allowed equitable indemnity in cases of 
imputed fault or where some special relationship exists between the 
first and second parties. According to the principles of equity, the 
right exists “whenever the relation between the parties is such that 
either in law or in equity there is an obligation on one party to 
indemnify the other, as where one person is exposed to liability by 
the wrongful act of another in which he does not join.”  


Toomer, 344 S.C. at 490-91, 544 S.E.2d at 636 (footnotes omitted); 
quoting Stuck, infra, 279 S.C. at 24, 301 S.E.2d at 553. 


 


 Over the years, the South Carolina appellate courts have recognized numerous 


relationships between people and entities upon which a duty of equitable indemnity arises.  See, 


Fountain v. Fred’s, Inc., 429 S.C. 533, 839 S.E.2d 475 (Ct. App. 2020) (Retail Tenant and 


Developer’s General Contractor); McCoy v. Greenwave Enters., Inc., 408 S.C. at 357–58, 361, 


759 S.E.2d at 139 (Seller and Purchaser of contaminated property where Seller failed to disclose 


contamination); First Gen. Servs. v. Miller, 314 S.C. 439, 443, 445 S.E.2d 446, 448 (1994) 


(General Contractor and Subcontractor); Town of Winnsboro v. Wiedeman-Singleton, Inc., 303 


S.C. 52, 57, 398 S.E.2d 500, 503 (Ct. App. 1990) aff’d, 307 S.C. 128, 414 S.E.2d 118 (1992) 


(General Contractor and Subcontractor); Griffin v. Van Norman, 302 S.C. 520, 397 S.E.2d 378 



https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983117171&pubNum=711&originatingDoc=I5b1820c303db11da83e7e9deff98dc6f&refType=RP&fi=co_pp_sp_711_553&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_711_553

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2033568901&pubNum=0000711&originatingDoc=I782f55204dc711eab72786abaf113578&refType=RP&fi=co_pp_sp_711_137&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_711_137

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2033568901&pubNum=0000711&originatingDoc=I782f55204dc711eab72786abaf113578&refType=RP&fi=co_pp_sp_711_137&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_711_137

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990177808&pubNum=0000711&originatingDoc=I782f55204dc711eab72786abaf113578&refType=RP&fi=co_pp_sp_711_503&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_711_503

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990177808&pubNum=0000711&originatingDoc=I782f55204dc711eab72786abaf113578&refType=RP&fi=co_pp_sp_711_503&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_711_503
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(Ct. App. 1990) (Seller of residence and Exterminator); Stuck v. Pioneer Logging Machinery, Inc., 


279 S.C. 22, 301 S.E.2d 552 (1983) (Seller and Purchaser of defective vehicle); Addy v. Bolton, 


257 S.C. 28, 183 S.E.2d 708 (1971) (Landlord and General Contractor). 


 In Atlantic Coast Line R.R. v. Whetstone, supra, 243 S.C. at 61, 132 S.E.2d at 172, the 


Supreme Court examined the relationship between the Railroad and an unrelated contractor that 


erected scaffolding which injured a third party by being too close to a track.  In that instance, both 


were joint tortfeasors and neither had the right of indemnity for that reason.  However, the Supreme 


Court, by dictum, specifically preserved the notion that equitable indemnity could be invoked by 


an employer whose employee’s wrongful act caused the employer’s liability.  Id. at 71, 132 S.E.2d 


at 176, citing Jenkins v. Southern Ry. Co., 130 S.C. 180, 125 S.E. 912 (1924).   


 In Jenkins, the Court noted that the employer Southern Railway “was held liable, not 


because he committed the act, for it is clear that he neither committed it, participated in, or ratified 


it; he is held liable, not negligent or willful, because the servant committed it while about the 


master’s business.” Id. at 180, 125 S.E. at 915.   


 Of course, our courts have not left the door open wide for every relationship to qualify for 


equitable indemnity, and have instead analyzed the connection between the indemnitor and the 


indemnitee in the nature of a foreseeability analysis.  For example, in Rock Hill Telephone Co. v. 


Globe Communications, supra, 363 S.C. at 385, 611 S.E.2d at 235, the telephone company 


engaged an independent contractor to install telephone lines along a highway.  In turn, that 


independent contractor engaged its own independent subcontractor to actually perform the line 


installation.  The Supreme Court rejected the telephone company’s claim for equitable indemnity, 


implicitly finding that a duty to equitably indemnify by the remote subcontractor was not 


foreseeable.  In his dissent, Justice Pleicones noted that the telephone company “had absolutely 
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nothing to do with the selection of [the subcontractor].”  Id. at 394, 611 S.E.2d at 239 (Pleicones, 


J., dissenting).   


 Interestingly, Justice Pleicones took an entirely different approach to the notion of fairness 


in that instance, by stating that the more attenuated the connection, the greater the need for 


equitable indemnity.  Rock Hill Telephone, 363 S.C. at 394, 611 S.E.2d at 239.  Of course, that 


approach was contrary to the majority’s requirement of at least some minimal connection in order 


to support equitable indemnity.  Indeed, Justice Pleicones’ position in that instance went against 


the overwhelming weight of authority in South Carolina which relies upon foreseeability as an 


element establishing legal duties.  That dissent did not sway the majority because the use of 


foreseeability as an analytical tool dominates the jurisprudence of torts, and now equitable 


indemnity, in South Carolina.  See, e.g., Young v. Tide Craft, Inc., 270 S.C. 453, 242 S.E.2d 671 


(1978).   


 The issue in the present appeal is whether the Lower Court erred in finding that the 


relationships between Ceres, Olson, DEH, and Stoltz are sufficient to meet this “special 


relationship” standard.  In South Carolina, our appellate courts have invariably answered questions 


of this nature by looking to the foreseeability of the consequences of one’s actions.  The majority 


in Rock Hill Telephone held that there was no right of equitable indemnity because the attenuated 


relationship would not allow the remote subcontractor to foresee an equitable indemnity obligation 


in favor of the telephone company.    


 In the instant case, however, Ceres’ numerous and significant connections with Olson, 


DEH, and Stoltz plainly give rise to a foreseeable duty to indemnify the Ceres in connection with 


Plaintiff’s wrongful death claim.  The damages allegedly suffered by Plaintiff and, as a 


consequence, by Ceres, were a foreseeable and natural consequence of the wrongful conduct 
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alleged against Olson, DEH, and Stoltz. 


A reading of any of the host of decisions in this State clearly 
discloses that the touchstone of proximate cause in South Carolina 
is foreseeability. . . . The standard by which foreseeability is 
determined is that of looking to the “natural and probable 
consequences” of the complained of act. . . . While it is not necessary 
that the actor must have contemplated or could have anticipated the 
particular event which occurred, . . . liability cannot rest on mere 
possibilities. The actor cannot be charged with “that which is 
unpredictable or that which could not be expected to happen.” . . .  


 


Young v. Tide Craft, Inc., supra, 270 S.C. at 462-63, 242 S.E.2d at 675-76 (citations omitted); see 


also, Hancock v. Mid-South Mgt., Inc., supra, 381 S.C. 326, 673 S.E.2d 801 (2009) (foreseeability 


creates a duty between invitors and invitees without any prior connections between them); Wallace  


v. Owens-Illinois, Inc., supra, 300 S.C. at 518, 389 S.E.2d at 155 (foreseeability establishes a duty 


between a manufacturer of a defective product and an unsuspecting user of that product, despite 


total absence of prior connections between them). 


 Olson, DEH, and Stoltz were responsible for the maintenance and operation of the truck 


and trailer involved in this accident.  See Ceres-Olson Subcontract (R. p. 3568).  The failure of the 


truck and trailer led to this accident and predictably, thus foreseeably, resulted in the Plaintiff’s 


lawsuit against Ceres.  Olson, DEH, and Stoltz’s liability for equitable indemnity in this instance 


does not “rest on mere possibilities. [Olson, DEH, and Stoltz must] be charged with ‘that which is 


[predictable] or that which [could be] expected to happen.’” Young v. Tide Craft, Inc., supra, 270 


S.C. at 462-63, 242 S.E.2d at 675-76.  See also Fountain v. Fred’s, Inc., supra, 429 S.C. at 533, 


839 S.E.2d at 475 (recognizing retail tenant’s relationship with a land developer’s general 


contractor). 


 Olson, DEH, Stoltz, and Ceres also had a special relationship sufficient to justify Ceres’ 


equitable indemnity cross claims.  Toomer v. Norfolk Southern Ry. Co., 344 S.C. 486, 491 (Ct. 
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App. 2001).  In Toomer, the Court of Appeals acknowledged that the indemnitor directed its 


negligent act against the indemnitee in the Town of Winnsboro case, the Court neither recognized 


nor contemplated such a limitation in that holding.  Id.  In fact, there is no South Carolina authority 


indicating that carrying out a negligent act against the indemnitee is the only way to establish a 


special relationship.  Such a limitation would be inconsistent with the other South Carolina cases 


applying equitable indemnity principles.   


Indeed, four years after the Winnsboro decision, the South Carolina Supreme Court held 


that a similar relationship gave rise to equitable indemnification even though the indemnitor’s 


negligence was directed against the third party, not against the indemnitee.  That 1994 decision 


was First Gen. Servs. v. Miller, 314 S.C. 439, 445 S.E.2d 446 (1994).  In that case, Servicemaster 


allegedly failed to properly restore the third-party homeowners’ property, but the Supreme Court 


nonetheless recognized a special relationship between First General Services, as the general 


contractor, and Servicemaster, as the subcontractor.  That special relationship finding permitted 


First General to recover from Servicemaster under equitable indemnity.   


 Instead of narrowing the availability of equitable indemnity, the First General Services 


Court broadened the doctrine.  The Court held that the analysis is not against whom the negligence 


was directed, but is instead “if one person is compelled to pay damages because of negligence 


imputed to him as the result of a tort committed by another, he may maintain an action over for 


indemnity against the person whose wrong had thus been imputed to him; but this is subject to the 


proviso that no personal negligence of his own has joined in causing the injury.”   First General 


Services, 314 S.C. at 443, 445 S.E.2d at 448 citing Addy v. Bolton, 257 S.C. 28, 34, 183 S.E.2d 


708, 710 (1971). 


 In fact, the First General Services Court even clarifies this point further when it reaches 
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back to the Court of Appeals’ opinion in Town of Winnsboro to confirm that “[t]he right is created 


by operation of law ‘in cases of imputed fault or where some special relationship exists between 


the first and second parties.’” First General Services, 314 S.C. at 443, 445 S.E.2d at 448 citing 


Town of Winnsboro, 303 S.C. at 57, 398 S.E.2d at 503 (emphasis added).  The “or” in the above-


quoted sentence establishes that there can be equitable indemnity based on imputed fault, as in 


Town of Winnsboro, or equitable indemnity based on a special relationship, such as the one 


presented in the instant case between a Lease Guarantor and a Lessee.  Id. 


The broadening, rather than narrowing, of the bases for equitable indemnity continued in 


Vermeer Carolina’s Inc. v. Wood/Chuck Chipper Corp., 336 S.C. 53, 60, 518 S.E.2d 301, 305 (Ct. 


App. 1999).  “Traditionally, courts have allowed equitable indemnity in cases of imputed fault or 


where some special relationship exists between the first and second parties.” Id. (emphasis added). 


In Stuck v. Pioneer Logging Machinery, Inc., supra, 279 S.C. at 24, 301 S.E.2d at 553, the 


South Carolina Supreme Court adopted a broad view under the treatises, and did not contemplate 


any limitation or requirement of imputed fault:  “[A] right of indemnity exists whenever the 


relation between the parties is such that either in law or in equity there is an obligation on one party 


to indemnify the other, as where one person is exposed to liability by the wrongful act of another 


in which he does not join.” citing 41 Am.Jur.2d Indemnity § 2 (1968); 42 C.J.S. Indemnity § 21 


(1944). 


Indeed, South Carolina Courts have “note[d] that the modern trend concerning the right to 


indemnity is to look to principles of equity.  According to equitable principles, a right of indemnity 


exists whenever the relation between the parties is such that either in law or in equity there is an 


obligation on one party to indemnify the other, as where one person is exposed to liability by the 


wrongful act of another in which he does not join.” Vermeer Carolina’s Inc. v. Wood/Chuck 
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Chipper Corp., 336 S.C. at 60-61, 518 S.E.2d at 305 citing Stuck, 279 S.C. at 24, 301 S.E.2d at 


553.   


 At this point in Equitable Indemnity Jurisprudence in South Carolina, there is no bright-


line test of what relationships have sufficient connections upon which a duty of equitable 


indemnity may attach.  The foreseeability analysis in this instance is direct:  a wrongful failure to 


ensure that the trailer was properly attached to the truck must give rise to Ceres’ equitable 


indemnity claims against Olson, DEH, and Stoltz.   


 The motions for summary judgment as to Ceres’ claims for equitable indemnity against 


Olson, DEH, and Stoltz were improperly granted by the Lower Court and must now be reversed 


so that Ceres’ cross claims may be adjudicated at trial.  The relationship between Ceres, Olson, 


DEH, and Stoltz constitutes a genuine issue of material fact which must be examined by the trier 


of fact, along with the damages incurred by Ceres in having to defend this lawsuit.  See, e.g. 


Vermeer, 336 S.C. at 63, 518 S.E.2d at 307.   


CONCLUSION 
 


 For the foregoing reasons, the Lower Court’s Orders Granting Summary Judgment in Favor 


of Respondents Spencer Olson Trucking, DEH Disaster Recovery, and Ryan Stoltz and against 


the Appellants-Respondents Ceres Environmental Services and Beaufort County must be reversed, 


and the claims asserted by Ceres and Beaufort County against the Respondents must proceed to 


trial on the merits.   


       Respectfully Submitted, 


        
   ____________________________ 
February 2, 2023   R. Patrick Flynn (SC Bar # 65599) 
   Pope Flynn, LLC 
Charleston, SC    P.O. Box 70 



https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999132898&pubNum=0000711&originatingDoc=I782f55204dc711eab72786abaf113578&refType=RP&fi=co_pp_sp_711_307&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_711_307
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REPLY ARGUMENT 
 


 In reply to the arguments in the Briefs of Respondents Olson, DEH, and Stoltz, Ceres relies 


upon the information and arguments in its Initial Brief filed on August 29, 2022.  Ceres does, 


however, take this opportunity to point out some of the fundamental flaws in the Respondents’ 


arguments, particularly those articulated in Olson’s Brief of Respondent at pp. 7-14.  For ease of 


reference, any reference in this Brief to the Appellant-Respondent Ceres Environmental Services, 


Inc. (“Ceres”) shall also incorporate Beaufort County by reference, unless otherwise specified.   


 In the Orders granting summary judgment (hereinafter, the “Olson SJ Order,” R. p. 8; and 


the “DEH-Stoltz SJ Order,” R. p. 1), the Lower Court dismissed Ceres’ cross claims against Olson, 


DEH, and Stoltz.  The justification offered for that dismissal was that once the Plaintiff dismissed 


the direct claims it had against those entities, Ceres had no basis for continuing to pursue indemnity 


against them.  In fact, Ceres has suffered substantial damages which arose out of the negligent acts 


and omissions of Olson, DEH, and Stoltz, and Ceres must be permitted to adjudicate those 


indemnity claims.   


 The Plaintiff began this case by alleging that Ceres was negligent in, among other things, 


failing to inspect the truck and trailer prior to the accident involving Ms. Shaffer.  Plaintiff also 


alleged that Olson, DEH, and Stoltz, who worked under Ceres in this project, were directly liable 


to Plaintiff for their negligent conduct that resulted in that accident.   


 Ceres asserted its indemnity claims against those entities based upon their negligent acts 


and omissions which resulted in liability claims being asserted against Ceres. Among other things, 


Ceres suffered damages by virtue of having to defend itself and Beaufort County from Plaintiff’s 


claims against them.  On November 25, 2020, Olson, DEH, and Stoltz settled with the Plaintiff by 


paying the aggregate amount of $1,150,000 (R. p. 254).  Ceres was not made aware of those 
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settlement negotiations; Ceres had no part in the settlement process; and Ceres did not have any 


input into the settlement or its resulting documentation.   


   Following that settlement, Plaintiff filed the Third-Amended Complaint (R. p. 199), in 


which Plaintiff dismissed its direct claims against Olson, DEH, and Stoltz, and also removed the 


vicarious liability cause of action against Ceres.   


 There are two basic components in Olson’s argument as Respondent in this Appeal:  (1) 


that this Court must ignore all of the contractual indemnity language in the Ceres-Olson 


Subcontract (R. p. 3568, and quoted in part by Olson in its Brief of Respondent at pp. 3-4; and (2) 


that this Court must ignore the existence of any negligent acts and omissions by Olson, DEH, and 


Stoltz as well as any damages which Ceres may have suffered arising out of those acts and 


omissions.  See, e.g., Olson’s Brief of Respondent at p. 10. 


 Olson attempts to buttress its argument with the following fallacy:  “In the case at hand, 


the only allegations against Beaufort County and Ceres are for their own acts, independent of any 


acts of the Settling Parties.  Therefore, Ceres is asking this Court to have Olson indemnify [Ceres 


for] its own, sole negligence . . . .”  Olson’s Brief of Respondent at p. 10 (emphasis added).  Olson 


incorrectly assumes that its duty to indemnify was automatically extinguished at the moment that 


it settled Plaintiff’s claims along with DEH and Stoltz, and that Ceres must, therefore, have lost 


any right to seek indemnity for negligent acts and omissions by those parties. 


 Of course, Olson is unable to erase the existence of the indemnity language in the Ceres-


Olson Subcontract (quoted in Olson’s Brief at pp. 3-4).  Instead, Olson first seeks to challenge the 


legality of that indemnity language by reference to Concord & Cumberland Horizontal Prop. 


Regime v. Concord & Cumberland, LLC, 424 S.C. 639, 819 S.E.2d 166 (Ct. App. 2018), reh’g 
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denied Oct. 18, 2018 and D.R. Horton v. Builder’s First Source, 422 S.C. 144, 810 S.E.2d 41 (Ct. 


App. 2018). 


 As discussed in Ceres’ Brief filed August 29, 2022:  “Under South Carolina law, a contract 


that purports to indemnify an indemnitee for the indemnitee’s sole negligence is unenforceable.”  


Concord & Cumberland, 424 S.C. at 647, 819 S.E.2d at 170-71, citing S.C. Code Ann. § 32-2-10 


(2007).  However, the language that the Concord & Cumberland Court found to be fatal to 


indemnity was distinctly different from the language in the Ceres-Olson Subcontract quoted above 


(R. p. 3575 and p. 3583).  The Concord & Cumberland Court clarified the language fatal to 


indemnity as follows: 


(a) any such claim, damage, loss, or expense is attributable to bodily injury, 
sickness, disease, or death, or to injury to or destruction of tangible property (other 
than the Subcontractor’s Work itself) including the loss of use resulting there from, 
to the extent caused or alleged to be caused in whole or in any part by any negligent 
act or omission of the Subcontractor or anyone directly or indirectly employed by 
the Subcontractor or anyone for whose acts the Subcontractor may be liable, 
regardless of whether it is caused in part by a party indemnified hereunder.  
 
Concord & Cumberland, 424 S.C. at 643-44, 819 S.E.2d at 169 (emphasis added). 
 


 The language emphasized in the passage above, “to the extent caused or alleged to be 


caused,” was what the Concord & Cumberland Court specifically found to preclude indemnity for 


concurrent negligence of the indemnitee.  As shown in the Ceres-Olson Subcontract passage 


quoted by Olson in its Brief of Respondent at p. 3 quoting ¶ 4.16 of the Ceres-Olson Subcontract 


(R. p. 3575), there was no such “to the extent caused” language.   


 Instead, the Ceres-Olson Subcontract specifically included language stating that Olson 


intended to indemnify Ceres for the “sole and/or concurrent fault and negligence of [Ceres].”  Id. 


(R. p. 3575).  It is that plain and unambiguous language that was missing in the agreement analyzed 


in Concord & Cumberland, and that is why the indemnity language in the Ceres-Olson 
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Subcontract, id., is not invalid and unenforceable as suggested by Olson in its Brief.  Indeed, 


Olson’s failure to include that critical analysis in its Brief results in a misdirection and 


misapplication of this important precedent. 


 The Lower Court erred in disregarding a substantial and consequential portion of the 


contractual indemnity language in the Ceres-Olson Subcontract.  See Olson’s Brief of Respondent 


at pp. 3-4.  By failing to recognize that Olson agreed to indemnify even when liability was 


concurrent with Ceres (R. p. 3575 and p. 3583), the Lower Court misapplied the current precedent 


within Concord & Cumberland.  Further, the Lower Court failed to recognize the severability 


clause within the Ceres-Olson Subcontract section 15.4 (R. p. 3586), in which Olson agreed that 


any unenforceable terms would simply be stricken, and the remaining indemnity obligations would 


be enforced. 


 As Ceres further discussed in its Brief filed on August 29, 2022, the Lower Court also erred 


in its application of D.R. Horton v. Builder’s First Source, 422 S.C. 144, 152, 810 S.E.2d 41, 45 


(Ct. App. 2018).  That case specifically recognizes that even when a contractual indemnity clause 


includes some language that is void as against public policy, so long as that clause also includes 


language that is enforceable, the enforceable portions may not be stricken as they accurately set 


forth the intent of the parties.  The Lower Court compounded its error by ignoring the plain 


language of the Ceres-Olson Subcontract’s severability clause (R. p. 3586).  As the Court of 


Appeals held in Federal Pacific Elec. v. Carolina Production Enterprises, 298 S.C. 23, 378 S.E.2d 


56 (Ct. App. 1989), “[a] contract of indemnity will be construed in accordance with the rules for 


the construction of contracts generally.”   


 While the indemnification clause within the Ceres-Olson Subcontract (R. pp. 3573-75 and 


p. 3583) is enforceable pursuant to the analysis of Concord & Cumberland, supra, 424 S.C. at 
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652-53, 819 S.E.2d at 173-74.  Nonetheless, the Lower Court cited to D.R. Horton v. Builders 


First Source in its Orders granting summary judgment to Olson, DEH, and Stoltz (R. p. 1 and p. 


8), and those Orders must be reversed because they misconstrue the analysis of the D.R. Horton 


case as discussed below. 


 In D.R. Horton, 422 S.C. at 152, 810 S.E.2d at 45, the South Carolina Court of Appeals 


recognized that there is nothing impermissible about the portion of Ceres’ indemnification clause 


which requires Olson to be responsible for its own acts and omissions:  “This statute allows D.R. 


Horton and BFS to agree that BFS will indemnify D.R. Horton for damages caused by BFS or its 


subcontractors. To the extent the trial court found that aspect of the agreement to be against 


public policy, we disagree.” Id. (emphasis added). 


In its Olson SJ Order, the Lower Court failed to recognize that the D. R. Horton Court only 


excludes the portion of the contractual indemnity clause that purports to indemnify a party for its 


own negligence.  Id.  The D. R. Horton Court did not disregard the entire clause, or the entire 


contract, as the Olson SJ Order requires.  Instead, the D. R. Horton Court properly applied the law 


of contract construction and, in that case, simply deleted the offending portion of that indemnity 


clause.  While Ceres disagrees that its contractual indemnity clause violates public policy or is 


otherwise unenforceable, the D.R. Horton case nonetheless establishes that the contractual 


indemnity clause upon which Ceres relies is valid and enforceable. 


 As noted above, Olson further asks that this Court ignore any negligent acts and omissions 


by Olson, DEH, and Stoltz and any damages which Ceres may have suffered as a result of those 


acts and omissions.  In its Brief of Respondent at p. 12, Olson inadvertently supports Ceres’ 


argument by confirming that the Ceres-Olson Subcontract indemnity language requires Olson to 


indemnify Ceres “for all damages or injury to all persons . . . resulting from or in any manner 
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connected with, the execution of the work provided for in this Subcontract.”  (Emphasis added by 


Olson).  Olson then concludes that “[t]he work provided for in the subcontract was Olson’s work 


and that of its subcontractors.  Therefore, there is no indication in Paragraph 11 that Olson intended 


to indemnify Ceres for its sole or concurrent negligence arising out of its separate contract with 


Beaufort County.”  Olson’s Brief of Respondent at p. 12.   


 While Olson intended that analysis to support its flawed argument, Olson actually 


confirmed that Ceres is fully entitled to seek indemnity from Olson for its negligent acts and 


omissions committed during the project, from which Plaintiff’s claims and Ceres’ damages arose. 


 Finally, in its Brief of Respondent at pp. 13-14, Olson clearly set forth perhaps the most 


significant logical flaw in its argument, as follows:  “In the Third Amended Complaint, Beaufort 


County and Ceres were sued for their own independent negligence – not vicariously for the 


negligence of Olson.  Therefore, Beaufort County and Ceres are not entitled to indemnification 


against Olson in this context because they cannot be held liable for any negligent conduct by 


Olson, as it has been extinguished by settlement.  There is no fault of Olson left at issue in this 


case.” (Emphasis added).   


 The flaw in the above-quoted language is, of course, that the negligent conduct by Olson 


cannot be “extinguished” by settlement any more than any previous event in history can be 


“extinguished” by some agreement.  It may be true, arguendo, that Olson was able to absolve itself 


of direct liability to Plaintiff as part of the $1.1 million settlement it entered along with DEH and 


Stoltz, but that would be only the liability which was extinguished, and not the fact that the Olson 


actually engaged in the negligent conduct at issue.   


 Ceres is entitled to assert its indemnity claims against Olson, DEH, and Stoltz, and the 


Lower Court erred by denying Ceres the opportunity to prove the nature and extent of that 
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negligent conduct.  Olson, DEH, and Stoltz ask this Court to believe that their negligent acts and 


omissions were “extinguished” by their settlement with the Plaintiff.  But neither Olson, DEH, nor 


Stoltz are able to make their previous negligent conduct disappear from history.  Neither are they 


able to make the properly asserted indemnity claims by Ceres and Beaufort County disappear as 


Olson suggests in its Brief.  The Lower Court’s Orders granting Summary Judgment to Olson, 


DEH, and Stoltz (R. p. 1 and p. 8) must be reversed, and Ceres and Beaufort County must be 


allowed to properly pursue indemnification through their claims that were erroneously dismissed. 


CONCLUSION 
 


 For the foregoing reasons, the Lower Court’s Orders granting Summary Judgment in Favor 


of Respondents Spencer Olson Trucking, DEH Disaster Recovery, and Ryan Stoltz and against 


the Appellants-Respondents Ceres Environmental Services and Beaufort County must be reversed, 


and the claims asserted by Ceres and Beaufort County against the Respondents must proceed to 


trial on the merits.   


       Respectfully Submitted, 


        
   ____________________________ 
February 2, 2023   R. Patrick Flynn (SC Bar # 65599) 
   Pope Flynn, LLC 
Charleston, SC    P.O. Box 70 


Charleston, South Carolina 29402 
 (843) 834-3426 


 Fax:  (803) 354-4899 
pflynn@popeflynn.com 
Attorney for Appellants-Respondents 
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