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STATEMENT OF ISSUES ON APPEAL

1. Did the Trial Court err by dismissing the slander of title claim?

2. Did Appellant establish a prima facie case of slander of title?

3. Did the Trial Court err as a matter of law in finding that the boundary line ‘was still
uncertain and did its finding cause other issues to be tainted requiring reversal?

4. Did Respondent file the plats under a mistake of law?

5. Wefe the filing of the plats justified asa matter of law?

| 6. Did lack of insurability estaﬁliéh slander of title?

7. Did the Trial Court err in dismissing the nuisance claim as a matter of law?

8.Did the Trial Court improperly rely upon excluded evidence fequiring reversal ?

9. Did the Trial court err by admitting evidence not disclosed in discovery and was
Appellant prejudiced?

10: W_ert;, the Trial Court’s findings of fact supported by credible evidence ?

11. Did the Trial Court err by rejecting Appellant’s expert testimony as not credible?

12. Did the Trial Court err by ignoring evidence of a per se nuisance?

STATEMENT OF THE CASE |
In August 2016, Appellant filed a three count Complaint to enforce a 2016
Judgment of Dismissal with Prejudice of a trespass action previously filed by
Respondent. The First Count alleged that Appellant owned Lot 11, Copahee View
Subdivision; that Appellant ébtained a Site Plan prepared by David Franklin, P.E. & L.S.
to have a dwelling constructed thereon; that a dwelling unit was constructed which was

within the boundary lines contained in the Franklin Site Plan and which became the



Appellant’s principal residenc'e. R.p. 38, Para. 1&2 The Complaint further alleged that in
2013, Respond'ent acquired Lot 12, and obtained a Preliminary Plat from Parker Land
Surveying, LLC (“PLS”) that relied upon an inaccurate methodology and incorrectly
indicated that Appellant’s fesidence encroached upon Lot 12. R.p 38-39, Para. 3&4. The
Complaint alleged that in May 2015, Respondent filed a one count Complaint for
trespaés, Timmons v Blank, 2015CP10-3013, alleging that a portion of Appellant’s
dwelling encroached upon Respondent’s broperty as shown on the Preliminary Plat.
Appellant answered denying any encroachment and asserting that her bbuﬁdary was as
established by Franklin. R.p.39, Para. 5.

The First Count further alleged that on June 2, 2016. Respon_dent voluntarily
dismissed the earlier C'omplaint with Préjudic’e. R.p.39, Para. 7. Further that Respondent
shortly thereaftér directed PLS to suBmit a Plat of Lot 12 ( the Subject Plat) for approval
to the Charleston County Planning Commission and the Subject Plat was approved and

_recorded by the Charleston County RMC. R. p. 39, Para. 8. The Subject Plat contained
the identical boundary line between Lot 12 and Lot 11 upon which Respondent asserted
the previous claim for trespass. R. p. 39, Para. 9. A portion of the area shown on the -
subject plat was within boundaries of Lot 11. R.p. 39, Para. 10 Appellant asserted that
Respondent was barred by res judicata from asserting any claim to the boundary line
contained inithe Subject Plat. R.p. 39-40, Para. 1’1.

| The Second Count alleged that Respondent constructed a concrete driveway
which encroached upon a portion of Appellant’s property. R.p. 40, Para. 17. The Third
Court alleged that Respondent was in Contempt of the Judgment of Dismissal by

recording’ a false and misleading description of Lot 12 that violated public policy. R.p.



41, Para. 24&25. Respondent answered denying all allegations and asserted Four
Counterclaims: First- Slander of title, Second- Abuse of Process, Third -Tortious
Interference with Contract and Fourth- Declaratory relief as to the boundary line location.
R.p. 46-48, Para. 31-36. Appellant filed an Amended Complaint adding a Fourth Count
for Slander of Title based upon the filing of the Subject Plat, R.p.55-56, Para.28-30, and a
Fifth Count for Nuisance because Respondent’s driveway was elevated above
Appellant’s yard which caused rainwater to excessively pbol on Appellant’s property
resulting in damages. R.p.56, Para. 32-33. Respondent answered denying allﬁ claims. R.p.
58-60.

Following service of the LlS Pendens and Complaint, Respohdent moved to
cancel or amend the Lis pendens on the basis that it prevented Respondént from selling a
portion of Lot 12 which was beyond the boundary which Pléintiff claimed wés.
established by res judicata and not subject to the Lis Pendens.R.p.6_5-8 1. Appellant
opposed the Motion due to unéeftainty about the accuracy of the portrayal of Appellant’s
" boundary. R.p. 84-85. The Motion Judge granted the Motion and ordered that P-18, R.p.
687, be used to describe the area subject to the dispute without prejudice to Appellant’s
siander of title claims. R.p. 32, 35. |

The case was tried before the Hon. William P. KeesIey on April 22-24, 2019.
By Order filed June 14, 2019, the Court granted Judgment for Appellant on the First
Count, Declaratory Relief as to the location of the boundary line. R.p. 4-5.The Second
Count, Trespass, was déemed to be moot since Respondent removed the portion of her
driveway that had encroached. R.p. 5. The Court dismissed the Third Count, Contempt,

on the basis that contempt was a discretionary power and it would not find that



Respondent intended to obstruct the administration of justice. R.p. 21. On the Fourth
Count, Slander of title, the Court found that there was uncertainty about the boundary
line location.following the dismissal with prejudice. R.p. 5,9-12,17, 20-23. The Court
found that filing the Subject Plat was a recognized method for resolving a boundary line
dispute. R.p. 22. The Court held that the recording of the Subject Plat did affect the
insurability of Lot 11, but that the boundary line dispute persisted following the dismissal
with prejudice. R.p. 21-22. “Iﬁ the Court’s view, any reasonable person examining the
records related to these properties after the dismfssal would conclude that the location of
the boundar-y line had yet to be clearly defined.” R.p. 23.

On the Fifth Count, nuisance, the Court foﬁnd that the construction of the
driveway and grading on Lot 12 did not cause consicierable amounts of étofmwater to be
cast onto Lot 11, R.p. 24; that Respondenf made adequate'provision for drainage, R.p.25;
that Appellant’s_stUdio was subject to flooding due to the manner of its construction and
that the rainfall events which gave rise to. the flooding were “occasional”.. Rp 25. The
Court dismissed all the Counterclaims based upon failure of proof or legal insufficiency.
R.p. 26-29.

Appellant timely ﬁled a Motion to Amend the Findingsv and Alter and Amend
the Judgmeﬁt pursuant to R 52(a) and 59(e), S.C.R.C.P. objecting to various findings of
fact and conclusions of law relating to dismissal of the Fourth and Fifth Counts. R.p. 87-
| 242. By Order filed August 9, 2019, the Court denied the Motion. R.p. 30. A Notice of

Appeal was served on September 4, 2019.



FACTS RELEVANT TO THE ISSUES ON APPEAL

Attbrney Jennifer Smith represented Appellant in the purchase of Lot 11.
R.p.359, line 17-19; R.p. 362, line 4-12; R.p. 535. Although the subdivision Plat
identified Lot 11 as “No Lot”, there was a subsequent designation of it as Lot 11 so that a
TMS number to be attached and title transferred. R.p. 363, line 4 to R.p. 365, line 10.
Attorney Smith als.o represented Appellant in the earlier case brought by Respondent.
R.p. 360, line 6-13. The Answer that she filed denying trespass was based upon an
earlier survey showing that Appellant’s house was correctly placed. R.p. 360, line -18-20;
R.p. 361, lineﬂ 9-25; R.p. 365, line 22 to R.p. 366, line 13; R.p. 538, R.p. 575-589. She
filed a Motion for summary judgment because she felt thé law was clear. R.p. 367, line
21‘ to R.p. 368, line 11; R.p. 591-650. The basis er the motion was the competing
surveys. R.p. 369, line 1-15; R.p. 596-597.

On the day of trial, after settlement discussions between Attorney Smitﬁ and
Respondent’s Atforney, Respondent’s Attorney said that Respondent decided to dismiss
the case.R.p.370, line 22 to R.p. 371, line 17. Attorney Smith replied that she would
accept a dismissal with prejudice. R.p. 371, line 18-19. She would not have agreed to a .
dismissal if the only thing that was resolved was not having to move Appellant’s house, |
since there were other issues involved. R.p. 392, line 21 to R.p. 393, line 10. Attorney
Lanning did not reserve any rights with respect to the boundary line. R.p. 371, line 25 to
R.p. 372, line 3. There was nothing more to do. Rp 388, line 20-22.

Attorney Smith is also a title agent and authoréd a letter dated August 22, 2016 to
provide an opinion of insurability of Lot 11 because at that point it was not insurable.
R.p. 373, line 11-19, line 23 to R.p. 374, line 8. In her opinion, the fecording'of the Plats

of Lot 12, R.p. 686 & 687 caused the title to Lot 11 to be uninsurable because they were
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not consistent with the historical records. R.p. 374, line 9 to R;p.3 76, line 21; R.p. 378,
line 19 to R.p. 379, line 8; R.p. 538, R.p. 575-589, R.p. 685, R.p. 697. These recordings
occurred after the earlier case was dismissed. R.p. 374, line 12- 17; page 387, line 2-18.
In order to éure this defect, Respondent would have to quitclaim the area WhiCh she was
still disputing and obtain a Release from the buyers. R.p. 376, line 22 to R.p. 377, line
17. This quitclaim area was identified on Exhibit P-20. R.p. 688; R.p, 394, line 12 -15.
Attorney.Smith provided an invoice for issuing an insurability opinion. R.p.377, line 21;
25; R.p. 689.

Appellant purchased Lot 11 froi‘n the builder and contracted with him to build a
house and he provided a survey. R.p. 396, line 24 to R.p.397, line-22;R.p. 538. Before thé
house was constructed, she went onto the lot and located the pipes that were at j;he
property corners. Rp 397, line 21 to P. p 398, line 5. Appellant was present during
cdristruction of her housé in 2005 énd has occupied it since then. R.p. 399, line 23-25;
R:p. 401, line 10-11. There was ﬁot a lotiof fill diﬁ brought in on her lot, just what was
needéd to fill the bﬁilding pad of 1000 square feet. R.p. 438, line 15-23. There was no
roadway ditéh in front of the house at that time as the basis for adding fill to the lot. R.p.
440, line7-13. The fill could not be added to the entire lot because of the présence of
wetlands. R.p. 440, line 14-16.

After Respondent purchésed Lot 12, Appellant received a proposal from a realtor
to move her boundary line based upon what Respondent’s site plan showed, which she
rejected. R.p. 402, line 8-21; R.p. 403, line 4-15; R.p. 404, line 3-14; R.p. 539.

Appellant was present at the trial of the lawsuit filed by Respondent in June

2016, when Respondent’s Counsel stated that he was dismissing the case with prejudice.
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R.p. 405, line 2-8; R.p. 406, lin¢ 25 to R.p. 407, line 3. She understood that that case was
settled in her favor as to the location of the boundary line. R.p.407, line 11 to R.p. 408,
line 2. After the case was over, Respondent proceeded with construction on Lot 12. R.p.
409, line 18-20.
Appellant observed the construction of the house on Lot 12 R.p.413, line 17-20.

She saw fill dirt being added to Lot 12 in December 2015 and the driveway being
installed on top of the already raised elevation of the property. R.p. 410, line 8 -19; R.p.
413, line 4-5. Appellaﬁt identified various photos of the site taken during construction,
which depicted the higher elevation of the driveway slab above her property and water
ponding. R.p. 410, line 8 -19; R.p. 411, line 13-21; R.p. 540-542. She identified a photo
shQWing the finished driveway on Lot 12 raised up about 3 1/2” to 4” above her |
property at her property line. R.p. 420, line 11-22; Rp 548. She identified a photo taken
before Hurricane Matthew which depicts water accumulating to depth of 6” on the left

| front corner of her Lot 11 adjacent to the driveway. R.p. 414, line 22 to R.p. 415, line 13;
R.p. 543. The ponding which is depicted there occurred before Hurricane Matthew and
after construction of the driveway and results in mosquitos and is muddy every time it
rains. R.p.415, line 22 to R.p. 416, line 11.

Appellant is a stained-glass artist who does all her work in the ground floor
studio. T.p.422, line 12-16. She produces custom glass pieces and takes them to art
shows. R.p.423, line 9-21. During the entire period from 2005 until 2016, rainfall never’
ﬂoéded Appellant’s studio and she was able to cafry out her normal business activities,

even during thé 1000-year storm in September 2015. R.p. 413, line 17 to R.p. 414, line 3;
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R.p. 458, line 4 to R.p. 459, line 3. Sinc%e the driveway went in, her yard floods every
time it rains. R.p. 421, line 2-13.

Appellént’s entire first floor studio was ﬂqodéd up to 6” during Hurricane
Matthew in October 2016.R.p.414, line 4-9. She saw the rainwater running off Lot 12
like a waterfall. R.p.414, line 20- 23. She wasn’t prepared for flooding because ﬁothing -
had happened in the past. R.p. 414, line 10-15. She identified photos showing the
waterline of 6”-7” on her foundation ffom flooding caused by rainwater during
Hurricane Matthe;v and inside her studio on materials used in her business. R.p. 41;6, line
12 to R.p. 417, line 1; R.p. 417, line 23 to R.p. 420, line 5;R.p. 544-547. She produced
.records of custom orders which she was unable to carry out due to Hurricane Matthew.
R.p. 428, line 13 to R.p. 429, line 4; R.p. 556-562.

Her studio also flooded dufing Hurricane Irma. R.p. 427, line 10-15. She spent
. two days getﬁ_ng I;eady for Hurricaﬁe Irma by taking all her materials off the floor and
lower" work areas and moving her truck and trailer out to the street. R.p. 427, line 10-
20.That storm céUsed her to. lose work time and time to cleanup afterwards. R.p. 427, line
21 to R.p. 428, line 3.

Sﬁe identified photos including a recent one dated April 2019 depicting areas
where flooding occurs in the front corner of her property area next to the driveway every
time it rains. Rp 429, line 5 to R.p. 430 line 9; R.p. 549,550. Because of what happened
after Hurricanes Matthew and Irma, she is on edge. R.p. 435, line 1-5. She has to watch
the weather forecast and any time .there is heavy rainfall expected of 2”°-3” she has to
hookup her trailer-to her truck and take them both down the éfreet to a higher elevation to

avoid being mired in the mud and she must take everything off the studio floor which is
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“ major pain”. R.p. 421, line 2 to R.p. 422, line 9. This has caused a major disruption to
her business. R.p.422, line 10-11. 'She had to take these preventative measures when the
rainfall was expected to exceed 2”-3”, about 10-12 times in the preceding year, and
about tenb times in 2017. R.p. 433, line 16 to R.p. 434, line 21.

Her income has been affected due to the accumulation of rainfall on her property
since the construction of the driveway. R.p.424, line-9-13. She estimates that she lost
about $10,000.00 in materials that were damaged in the 2016 flooding and about
$4000.00 in income because she was not able to cor;lplete projects. R.p.430, line 15-23.
She applied for relief from the Crafters Emergency Relief Fund, a private organization,
due to the damages from Hurriéane Matthew. R.p.425, line 25 to R.p.426, line 29. R.p. -
551-554, Rp 555. She received only $1185.00. R.p.427, line 5-9;R.p. 555. She couldn’t
obtain business property insurance on her stained glass in South Carolina. R.p.456, line
24 to R.ia. 457, line 7; R.p. 554.

| Appellant admitted that her étudio isina ﬂobd zone and that she had flood
insurance but was denied any coverage for Hurricane Matthew on the basis that there was
no “ﬂooding” only rainwéter. R.p.422, line 17-20; R.p. 423, line 2-8; R.p.'446, line 21 to
R.p.447, line 2; R.p. 452, line25 to R.p. 453, line 2. She admitted that only the building
pad of her house was raised. R.p.438, line 15-23. No other dirt was brought in because
her property slopes in the back towards wetlands, R.p. 439, line 3-5, but water rareiy
comes into the rear right corner of the wetlands. R.p.441, line 1-6. The photo showing
Water on the left side of the driveway does not prove that the driveway drains to the left
since that area had not been filled in when the photo was taken. R.p.442, line 9-22; R.p.

542.
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Appellant admitted that she had been asked by the builder to allow him to do
grading betweén her property and the driveway and to remove .the trees between the two
- lots and that she didn’t want to allow that.because of rare birds nesting there. R.p.448,
line 7-24. Howevér, Franklin’s proposal to remove trees in that same area would only
involve a coﬁple of irees not all of them. R.p.449, line 13-25.She believed tﬁat the swale
should be on Respondent’s property not hers. R.p.454, line 12-20. She thought that the
swale would only remove 2-3 trees and the rest would stay. R.p.455, line 7-23.

Appellant’s Counsel submitted fhe South Carolina Department of Natural
Resources Daily Dété of the Highest Precipitation for Charleston County during a 24-
hour period in the. years from 1893 to 2018 and a Narrative concérning the effects.of
Hurricane Matthew pursuant to R. 1005, S.C.R.E. R.p.431, line 14 to R.p.432, line 23.
The Court admitted them into evidence over objection following receipt of copy signed
by the responsible Official pursuaint R. 902, S.C.R.E. R.p. 529, line 4-5; R.p.530, line 16.
R.p. 563:567, R.p. 568. The Daily Data indicates that there were eleven (11) days during
which rainfall exceeded 2” in- a 24-h0ur period from June 2016 to October 2018. R.p.
565. The hlghest dally rainfall during 2015 was 9.25” and occurred on October 3, the
“1000 year flood”. R.p. 565. The highest da11y rainfall in 2016 was 4 36 “ and occurred |
on October 7, Hurricane Matthew. R.p. 565. The highest daily rainfall in 2017 was 4.53”
on September 11, Hurricane Irma. R.p. 565. The Daily Data shows that there were
twenty-three (23) days between July 2005 and May 2016 when the rainfall exceeded 2”
in a 24-hour period. R.p. 565. | |

David Franklin is the owner of Eco Engineering, a full-service engineering

company which provides surveying and engineering design including stormwater
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management services since 1979. R.p. 293, line 12-23. He is a licensed professional
éngineer and land surveyor in South Carolina and other states and holds various builder’s
licenses in South Carolina. R.p. 294, line 2-8. He has been a licensed surveyor in South
Carolina since 1980 and is experienced in civil engineering including the analysis of
drainage sites and the costs to remediate drainage problems. R.p. 294, line 14-24. In
2005, he provided site plans for building residential homes on thrée lots at the Copahvee
View Subdivision as well as 1ajout of the residences and elevation certificates for-the
finished floor elevations. R.p. 294,line 25 to R.p. 295, line 16. He prepared the site i)lan
for lot 11. R.p. 295, line 23-24. In prepéring thé initial site plan for lot 11, he utilized the
squiVision plat which was unusual because it did not contain a cgrtiﬁcation for lot
layout. R.p. 295, line 23 to R.p. 296,' line 16. He prepared the site plan based only upon
the subdivision plat and ﬁrior to doing any field work. R.p. 297, line 3-16; Rp 702.
When he actually su&eyed Lot 11 he found that tflere were wetlands requiring the house
to be m-o{/ed and signiﬁcént di-scre-pan;:ies between the iron pipes in the ﬁeld and the
subdivision plat so he prepared a new site plan, dated Jﬁne 6, 2005, to reflect the actual
conditions in the field. R.p. 297, line 17 to R.p. 298, _line 15; R.p. 703. He found all four
corners for Lot 11 indicated by an iron pipe whiAc.h is the best available data. R.p.298, line
11 to R.p. 299, line 8. He found similar discrgpancies on the other two lots he surveyed |
there. R‘.p.298, line 4-10. He also confirmed 'the. corner'svof Lot 13, which shared a corner
with Lot 12. R.p. 299, line 15 to R.p. 300, line 11. He staked the corners of Lot 11 and
knows that the house was located within the lbt lines indicated on the site plan. R.p. 301,

line 3-9. In Franklin’s opinion, it was not appropriate for a surveyor to scale off the plat
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to establish property corners in light of the lécation of existing corners. R.p. 302, line 6-
12.

Franklin is familiar with the topography on Lot 11 since the  data collectof” .he
used to perform his survey in 2005 also recorded the lot’s elevation. R.p. 303, lli.ne 22 to
R.p. 304, line 3. Based upon this data, he determined that groundwater on Lot 11
néturally flowed from the street to the back and toward Lot 12 and that Lot 12 also ,

' dfained from front to back toward a drainage ditch in the rear..R.p. 304, line 4-22.

At Counéel’s request, Franklin reviewed the current drainage Condition_ on Lot
11 and saw that there were no significant improvements since the house was built in 2005
that affected the drainage; the ground level has been enclosed but that would not have
affected the drainage. R.p.304, line 23 to R.p. 305, line 16. He also observed that a new
hoﬁse and driveway had been constructed on Lot 12 which significantly affected the
drainage from front to back. R.p.305, line 17 to R.p. 306, line 14; The drainage on Lot 12
now flowed from the house to the street and across the new driveway onto Lot 11 and
whatever stormwater came off the roof of the hduse also flowed 6nt0 the drivewéy and
onto Lot 11. R.p. 306, line 16-19. These ‘conditions didn’t exist before the construction of
the improvements on Lot 12 and affected the natural drainage flow on Lot 11. R.p.306,
line 20-25.

~ In response to Appellant’s complaints about flooding on Lot 11, Franklin
determined that the design of the driveway and the other conditions on Lot 12 were the

cause of stormwater backup on Appellant’s property. R.p. 309, line 14 to page 107, line
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2. In his opinion,' the ncw driveway was an impediment to natural flow and there was
signiﬁcant \iegetation and a higher grade at the rear causing water to pond at the side of

| the driveway until it gets high enough to discharge into the ditch. R.p. 307, line 1-6. -
Franklin found that the driveway and drainage on Lot 12 were not in compliance with the
Charleston County Stormwater Regulations in three areas. Franklin cited to the
Charleston County Stormwater Manual, page 210 that stormwater shall be controlled to
predevelopment and/or natural grades, which could be controlled by some type of
downstream structure to prevent peak flows from a land disturbing activity. R.p. 310, line
3 to R.p. 311, line 5.The Charleston Ccunty Stormwater Regulations were marked into
evidence. R.p. 314, line 5-22; R.p. 692-696. The issues on Lot 12 could have been
corrected with proper stormwater design. R.p. 311, line3-7. Franklinfound that since the
driveway was constructed very near the property line, water running fo the driveway

- goes into a swale along the property line anc_i causes a significant increase in the flow
from what it was before the development. R.p. 31 i, line 8-15. He prepared a design to
remediate the problem by installing as proper swale exiting at the drainage ditch as
shown on a survey prepared by Mr. Gillette. R.p. 311, line 16 to R.p. 314, line 4; R.p.
688. He estimated the costé to remove existing Veget.ation and create the swale was
$23,250. R.p. 314, line 24 to R.p. 315, line 20.

Franklin designed the foundation for the house on Lot 11 which was in an “A”

flood zone; the house was elevated and it was not be illegal to enclose the ground floor. |

1 Appellant’s Counsel received Franklin’s report the morning of the first day of Trial and provided it to
Respondent’s Counsel prior to the Trial. Appellant offered to allow a continuance due to the
circumstances but Respondent’s Counsel instead objected to its admissibility due to lateness and based
upon hearsay. R.p. 307, line 7 to R.p. 309, line 1. The Trial Court allowed Franklin to testify. R.p.309, line 5-
6. :
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R.p. 318, line 21 to R.p. 319, line 13‘. The‘ original subdivision plat indicates that all lo.ts
were to be filled one foot above the roadway ditch in the front but that was a former
Charleston County requirement and Lot 11 was graded one foot above the roadway
since thére was no rqadway ditch in the front to grade above. R.p.320, line 6 -12; R.p.
321, line 3-11. The lot was graded, and the house constructed in accordance with the
applicable codes and regulations in effect in 2005. R.p. 333, line 8-12. Regarding his
opinion as to thé location of a swale between the two lots, Franklin stated that the
improvements on Lot 12 did not allow sufficient room to install a swale at the property
line. R.p. 329, line 9-16.

Attorney Chris Lanning represented Respondent in filing a prior complaint for
trespass against Appellant. R.p. 259, line 6-18, line 21 to R.p. 260, line 9; R.p. 570-574.
The tréspass _claim was based upon a claim of title to the affected area, as shown on a Plat
dated March 27, 2015.R.p. 260, line 23 to R.p. 261, line 2; R.p. 262, line 6f17§ R.p. 263,
line 13-16; R.p. 690. Appellant moved for summary judgment and Respdndent opposed
thé motion based upon a dispute as to the method used in determining the boundéry line
location. R.p. 264, line 14 to R.p., line 15; R.p. 591-684.

When fhe case was called for trial on June 2, 2016, Attorney Lanning was ready
to call surveyors to testify how they surveyed Respondent’s property»and expected
Appellant to do the same. Rp 267, line 19 to R.p. 268, line 9. Respondent decided to
dismiss the case with prejudice after conferring with him and he did so in open Court.
R.p.268, line 12 — 19. He thought that the consequences of the dismissal with prejudice
were that Respondent could not bring an action against Appellant and ask for the same

- relief because there was no testimony or findings of fact or conclusion of law. R.p.270,
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line 6-10; R.p. 271, line 14 to R.p. 272, line 8; R.p. 274, line 18-20. A Form Four Order
of Dismissal was entered which did not contain any stipulations or conditions. Rp 276,
line 3-16; R.p. 685. Attorney Lanning had no knowledge of the filing of any plats

. subsequent to the dismissal of the case. R.p. 274, line 1-9.

Respondent testified that she decided to settle the earlier case by a Dismissal
with prejudice because she thought it was appropriate. R.p. 343, line 5-9. She told
Andrew Gillette to file the Plats, P-17 & P-18 on her behalf. R.p. 344, line 16 to R.p.345,
line 1. She setid that the purpose of filing the Plat was to confirm the property boundaries
that had been uéed in the prior case. R.p. 345, line 2-11. She believes that she didn’t give
up the boundaries used in the prior case based on common sense. R.p. 345, line 18-22.
Sh¢ admitted that the Plat, P-17, has a quitclaim area but the land shown in it was never
given to anyone else, she kept it herself. R.p.346, line 11-20. The purpose of the dotted
line on P-17 was to show the area in dispute. R.p. 347, line 4-11. She believed that by
dismissing the case with prejudice she gave up nothing. R.p.347, line 12-18. She thought
she would prefer to try to work out some other resolution than for Appellant to move her
house. R.p.348, line 6-10. She Was hot conceding that Appellant was right about the
boundary because no court or judge determined where the boundary line was. R.p.350,
line 3-6, 19-21.Despite her claim of retaining all the disputed land, she agreed to remove
a portion of the concrete driveway that Appellant contended was encroaching on her
property. R.p. 351, line 2-18.

Gordon Timmons, Respondent’s Husband testified that before filing the prior
suit, he had a drawing done to depict the land that they were offering to Appe_llaﬁt

consisting of a five-foot setback from her house. R.p. 484, line 15-25; R.p. 516, line 3 -
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22.R.p. 539. P-17, Rp 686, shbws the same dotted line thét they had offered to
. Appellant in the eaflier case. R.p. 516, line 5 to R.p. 517, line 14. Mr. Timmons told
Andrew Gillette to file P-17. R.p. 511, line 23 to Rp. 512, line 4.

When they were positioning the house, Mr. Timmons elected to move thé house
to the leﬁ, close to a power line easement because there was a boundary line dispute
going on; but there was still plenty of room for a large turning driveway. R.p.481, liné 4-

: 18. Timmons also admitted that P-17 did not represent what was prepared in order to
enable Respondent to close title with the contract buyers, Mr. & Mrs. Patrick. R.p.517,
line 20 to R.p. 518, 1in¢ 1. That area was a 1arger area not shown on P-17. R.p. 524, liné
11 to R.p. 525, line 5.

When Respondent’s Counsel began asking Mr. Timmons qbout drainage_on Lot
12, Appellant’s Counsel objected because his testimony was beyond the scope of what
was disclosed in discovery namely, knowledge of the encroachment of the Appellant’s
house on Lot 12. R.p. 489, line 24 to R.p. 490, page 402, line 16. Respondent’s Counsel
argued that the encroachment was causing Appellant’s damage and that Mr. Timmons
had knowledge of the eﬁcroachment. R.p. 490, line 18-24. Appellant’s Counsel |
contended the stormwater was a nuisance not an encroachment. R.p. 490, line 25 to R.p.
491, line 18.The Court characterized the casting of the stormwater on Lot 11 as a trespass
and overruled the objection. R.p. 491, line 15-24.

Mr. Timmons testified thét as shq’wn on P-4], the land slopes awayAfrom
Appellant’s house toward Lot 12 and that instead of going toward her house, water on
Appellanfs side yard should drain through a “little slough” to thé woods behind. R.p.

492, line 24 to R.p. 493, line 13; R.p. 549. He said that as shown on P-4E, R.p. 544, the
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-driveway is sloping toward Lot 12. R.p. 493, line 14-19. He said that typically, a swale is

installed next to the driveway which wbuld go down their property line where the
property drops off signiﬁcantlyr R.p. 49, line 8 — 16; R.p. 549. Mark Strong, the builder
was nét able to obtain Appellant’s permission to take down trees to install the swale on
their pfoperty which Appellant said was her property, so they tried to alleviate the
‘problem by bringing the stormv&;ater into the front yard. R.p,. 493, line 20 to R.p. 494,
line 24. Mr. Timmons said that the driveWay‘ next to the garage is further inside Lot 12
than the Appellant’s house. R.p.495, line 20 to R.p. 496, line 5.

Respondent called Mark Strong, the contractor for the house built on Lot 12. R.p. |

352, line 8. Appellant’s Counsel objected to Mr. Strong’s testimony because his name
had not been provided in discovéry and Respondent’s Counsel agreed. R.p. 352, line 9 -
22. Respondent’s Counsel claimed that his testimony was to rebut Franklin’s e);pert
testimony about drainage design deficiencies. R.p.353, line 5-9. Appellant;s Counsel
contended that the nuisance/flooding claim had been in the case from the beginning aﬁd
Respondent never asked for any discovery about Appellant’s expert report, so
Respondent shoﬁld have anticipated testimony on drainage and provided the name of a
witﬁess who would respond. R.p.353, line 10-17. Mr. Str_ong was not being offered as an
expert witness. R.p. 353, line 21-23.The Court allowed Respondent to proffer the

- witness’s testimony subject to the objection. R.p.353, line 24-25.

M. Strong learned that there was a problem with the right property line and
could not locate the house where it was shown on the site plan and had to move it
eastwérd away from Lot 11. R.p.354, line 8-22. He did not intend to position the house

that way and they had to bring dirt in and raised the house pad about one- and one-half
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feet above grade to ensure that it was sloped away from the house. R.p. 354, line 25 to
| R.p[. 355, line 10. He met with Appellant when they were getting ready to pour the
driveway in order to estéblish a swale. Appellant told him that water was being trapped in |
an area éf trees at the property line and he suggested a solution, but Appellant wouldn’t
| allow it because she didn’t want any of the trees toucﬁed because of the birds. R.p. 356,
‘line 9 -19. He didn’t go into that area except to pull out a dead tree that had fallen on
what was their property line. R.p. 356, line 19-21. He sloped the concrete driveway six
inches (6”) down and away from the garage and house to meet code and then ﬂattenéd
>out and “brought the edge up to try to control water runoff so that it would be redirected
toward the road.” R.p. 356, line 23 to R.p. 357, line 5. The driveway was not sloped
| toward their own property because the street was above the existing grade of both houses.
R.p.357, line 6-17. He was there when it. was raining and saw water flowing towafd the
street. R.p. 357, line 6-13. At the conclusion of his direct testimony, the Court sustained
the objection and excluded it. R.p.358, line 11-12.
| ARGUMENT

L. THE COURT ERRED AS AMATTER OF LAW .
IN DISMISSING THE SLANDER OF TITLE CLAIM

Appellant contends that the Trial Court erred as a matter law by dismissing the
Fourth Count, slander of title. Appellant made a prima facie case of Slander of Title and
Respondent failed to establish a defense of justification. See Section A & D. The Court .

correctly held that Respondent was barred by res judicata from asserting the boundary

line she had advocated in Timmons v Blank, and Appellant’s title to that area was
established as a matter of law. Respondent has not cross appealed. Appellant contends |

that the Trial Court erred as a matter of law (and ignored its own ruling) by finding that _
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there was uncertainty” after Respondent agreed to a Dismissal with Prejudice. See
Section B. Appellant further contends that the Trial Court erred as a matter of law by
finding that Respondent was jﬁstiﬁed in filing a plat as a legally required procedure for a
- settling a boundary dispute, a “mistaken belief” when instead they were acting under a
“ mistake of law”. See Section C. The Court found that filing P-17 and P-IS caused a
| title defect that required that Respondent quitclaim the “yellow shaded area” shown on
the Amended Lis Pendens that negated the slander of title claim. This finding is cohtrary
to the legal effect of its res judicata ruling and Wrbng as a matter of law. See Section E.
The standard of review of the Trial Court’s legal conc]usions and the application
of law to the facts is a “de novo review”. “ This court reviews questions of law de novo .
.. [A] reviewing court is free to decide questioné of law with no particular deference to

the trial court.” Flexon v. PHC-Jasper, Inc., 413 S.C. 561,569-570, 776 S.E.2d 397 (Ct.

| App. 2015)( citation omitted). As set forth Below, the Trial Court erroneously dismissed
the Fourth Count due to errors of law. |
A. Respondgnt filed a false and derogatory claim against Lot 11.
Appellant contends that by filing P-17 and P-18, Respondent published a false
statement derogatory fo Appellént’s title that' caused special damages in the eyes of

third parties. “Wrongfully recording an unfounded claim against the property of another

generally is actionable as slander of title.” Huff v. Jennings, 319 S.C. 142, 149, 459
S.E.2d 886, 891 (Ct.App.1995). In Huff, a Husband sued his Wife’s divorce attorney for
filing a lien for Wife’s attorney's fees against property that Husband had elected to buy
from his Wife under their divorce decree. Court found that the statutofy lien was

improper and held that the "[w]rongfully recording an unfounded claim against the
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property of another .generally is actionable as slander of title." Huff'v. Jennings, 319 S.C.
142, 149, 459 S.E.2d 886, 891 (Ct. App.1995). The malice requirement is satisfied by
showing the publication was made without légal justification. Id.

Respondent filed an unfounded claim against Respondent’s title to Lot 11 by
submitting P-17 and P-18 to the Charleston County Planning Commission for approval
and récording in the RMC records. P-17 contains the same b(;ﬁndary line for Lot 12
which Respondent asserted in the earlier case which she abandoned by dismissing the
case with prejudice. P71;7 does not contain the boundary line which Was res judicata but
instead a smaller quitclaim area which Respondent was willing to convey if Appellant-
.settled with her. Therefore P-17 it a totally unfounded claim against Lot 11. P-18 is

another unfounded claim against Lot 11 since it also contains the invalid boundary line.

Huff'v. Jennings, 319 S.C. 142, 149, 459 S.E.éd 886, 891 (Ct.App.1995).

The Trial Court agreed that the filing of these Plats was a derogatory claim
against Lot 1 1, R.p. 21, but found that it was justified. R.p. 22-24. Appéllant contends
that the Trial Court erred as a matter of Law. See Section C& D.

B. There was no uncertainty about the Lot 11 boundary line as a matter of law.
The Trial Court correctly held that the Dismiséal with Prejudice resolved the Lot
11 boundary line in favor of the Appellant’s surveyor’s determination, based upon long

standing precedent. R.p. 17-19. See Parker V‘. Legett, 13 Rich. 171, 173 (1861)

( “An action of "trespass to try title" puts the title in issue and a finding determines not

only the issue of trespass, but also of title.”); Bell v. Bennett, 307 S.C. 286, 292, 414

S.E.2d 786, 790 (Ct. App. 1991); Nunnery v. Brantly Construction Co., 289 S.C. 205,

209 345 S.E. 2d 740, 743 (Ct. App. 1986)( “A dismissal ‘with prejudice’ indicates an
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adjudication on the merits and, operating as res judicata, precludes subsequent litigation

to the same extent as if the action had been tried to a final adjudication.”)( citation

omitted); Laughon v. OBraitis, 360 S.C. 520, 527, 602 S.E.2d 108 (Ct. App. 2004)( an
order of dismissal with prejudice to which the parties consented is res judicata acts as an
adjudication on the merits). >B>ased upbn its conclusions of law, the Trial Court ordered
that Respondent convey a quitclaim deed to Appellant to clear any adverse title claim
against Lot 11 that had arisen as a result of the filing of the Plat, P-17. R.p. 29.

Despite its conclusion of law, the Trial Court made repeated references in its
Order about “ the boundary line dispute being unresolved following the dismissal with
prejudice”. R.p. 5,910,11,12,17,20,21,22,23. Respondent and her Attbrney VLanning
contended that there were no findings, the dismissal order contained no direction as to
the filing of any plat so there was no res judicata. The Trial Court rejected that evidence
as a defense to res judicata, therefore, it could not rely upon that same evidence to find
a contrary conclusion since res judicata established the boundary line location. The Trial
Court’s finding of “uncertainty of the boundary line location” is inconsistent with its
finding as to the effect of res judicata and this Court need not give it any deference.
“I'W]hen thére are two inconsistent rulings, the conclusion of the court will be referred té

that which is based upon a sound principle, and the other ruling will be disregarded as

surplusage.” Sandel v. State, 126 S.C. 1, 119 S.E. 776,788 ( 1922). The finding of res
judicata is predicated upon a sound principle and therefore the finding as to an
uncertainty must be discarded.

Appellant contends that thisl finding unduly influenced the Court’s dismissal of

the claim for Slander Title, as is evidenced by the many times it is mentioned in the Order
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and as the basis for its other findings. See Sections C and D. Appellant urges this Court
to reverse and remand on that basis alone. Even if no outright reversal is granted, this
Court must review de novo all the Trial Court’s ﬁndings which are predicated on this
erroneous state of “uncertainty about the boundary line”. See Sections C&D.

C. Respondent filed the plafs under a mistake of law.

Appellant contends that the Trial Court erred as a mattcf of law by finding that
Respondent acted under a mistake of fact, the “uncertainty of the boundary line” instead
of a mistake of law. This erroneous finding has important legal consequences. A party
can be relieved when he acts under a mistake of fact, but not when he acts under a

mistake of law. Cunningham v. Cunningham, 20 S. C. 317, 333 ( 1884 ). “ The rule is

well settled that a simple mistake by a party as to the legal effect of an agreement which

he executes, or as to the legal result of an act which he performs, is no ground for either

defensive or affirmative relief." Minshew v. Atlantic Coast Lumber Corp., 98 S.C. 8, 81
S.E. 1027 ( 1914). Accordingly, this Court should conduct a de novo review of the Trial
Court’s ﬁnding of mistake of fact without any deference to the Trial Court’s finding.

Flexoh v. PHC-Jasper, Inc., 413 S.C. 561,569-570, 7‘7>6 S.E.2d 397 (Ct. Ap. 2015)

The Trial Court considered the ﬁling of the Plats to be a mistake of fact on the
basis that the Order of dismissal did not require Respondent to provide a quitclaim deed
or take other affirmative action. R.p. 23. Respondent did not have to take any action only
to refrain from action since she gave up her legal right to conteét Franklin’s boundary
line. Appellant’s boundary line was established as a matter of law.

R. 41(a), S.C.R.C.P. allows the dismissing party to limit or reduce the effect of

the dismissal but Respondent’s Counsel did not do so. Without any reservation of rights,
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Respondent is bound by the legal consequences arising from res judicata which is a
preclusion of any claims which were decided against her as a matter of law. See Section
- A. There is no legal basis to impdse any obligation of the prevailing party to create a
further enforcement mechanism in a Dismissal with Prejudice. This isno caselaw or

Rule of Court upon which the Trial Court relied; therefore, this Court should disregard

this finding. Jordan v. Judy, 413 S.C. 341, 347-348, 776 S.E.2d 96, 100 (Ct. App. 2015) .
The evidence supports only one conclusion: that Respondent acted under a

mistake of law. Respondent was present in the Courtroom when the case was dismissed

with prejudice. There is ‘no possible mistake of fact abbut what happened but there was a

mistake of law as to the consequences of what happened. See In re Estate of Holden v.

‘Holden, 336 S.C. 456, 462, 520 S.E.2d 32'2‘ (Ct. App. 1999)( mistake in execuﬁng
disclaimer was a mistake of law rather than a mistake of fact because decgdent was fully
aware of fhe existence of his daughter, but did not realize the legal consequences of the
disclaimer). Therefore, this Court should conclude that the Trial Court’s finding of a
mistake of féci about the uncertainty of the boundary is wrong as a matter of law.
D. Filing of either Plat was not justified.

The Trial Court also found that the Trust.was “attempting to follow the legally |
required procedure tb establish a boundary line . . as per the September 14, 2016 Order
Amending Lis Pendens.” R.p. 22. The Court’s Findings must be supported by credible

evidence. See Jordan v. Judy, 413 S.C. 341, 347-348, 776 S.E.2d 96, 100 (Ct. App.

2015). Appellant contends that there is no factual basis for this Finding as to either P-17
or P-18, and further that it is inconsistent with the Court’s Findings as to the effects of

res judicata and should be rejected as a matter of law. See Section A&B.
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The Record shows this finding to be without a fa;:tual basis. P-17 was recorded
on June 24, 2016, thfs suit Was. filed on August 9, 2016. R.p.38. The filing of this Plat
was the basis for the Corhplaint, R.p. 39, Para. 8, seeking Declaratory Relief and the
Amended Complaint asserting a slander oftitle claim and special d‘amages. R.p. 56,
Para. 30. This plat was referenced in and attached to the Lis Pendens not the result of any
court order. R.p. 36,37. Gordon Timmons admitted that he told Andrew Gillette to file P-
17. Gordon Timmons identified the curved line in P-17 as a.portion of their property that.
they would give to Appellan-t‘as a settlement so “her‘house woﬁld no longer be
encroaching”. R.p. 512, line 25 to R.p. 5132, line 23. Timmons admitted that P-17
contained the same “Quitclaim” area that the Appellant héd rejected in the prior case
before the judgment o'f dismissal With prejudice was entered. R.p. 516, line 20-25; R.pl.
538,539,690. Mr. Timmons admitted that it wés arbitrarily‘ picked. R.p.514, line 25 to |
R.p. 515, li_ne 9. Timmons also admitted fhat P-17 did not represent what was prepared in

~order to enable Respondent to close title with the contract buyers, Mr. & Mrs. Patrick.
R.p. 517, iin'e 20 to R.p. 518, line 1. That area was a largef areavnot shown on P-17. R:p.
524, line 11 to R.p. 525, line 5.

P-17 was not a bona fide effort to settle since it did not contain both boundaries,
only what Respondent claimed in the earlier case and the dotted line area which
Appellant had previously rejected. Therefore,‘ it was not reasonable for Respondent to
file a Plat with the same proposal a few weeks after the Complaint had been dismissed

without Appellant’s boundary line included. Brown v. Hanson, 2011 S.D. 21,798

N.W.2d 422,429 (S.D. Sup. Ct. 2011) )( reasons given for filing cancellation of easement

were “illusory, false, and pre-textual.”). See Helena Chem. Co. v. Allianz Underwriters
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Ins. Co., 357 S.C. 631, 645, 594 S.E.2d 455, 462 (2604) ( no reasonable basis to support
decision for contesting a claim); |
The Trial Court found that this was not in disregard of Appellant’s property
rights. R.p. 22. However, Gordon Timmons intentionaliy omitted Appellant’s boundary
line and indicated only what Respondent as willing to offer. P-17 has only one
interpretation and that is exactly what Gordon Timmons intended, i.e., as a compromise
to what he believed was the Trust’s boundary line. It is false because it does not
~accurately reflect the effect of the dismissal with prejudice.and is derogatory to third
parties. P-17, R.p. 686, is a matter of public record. The Order of Dismissél with
Prejudice, R.p. 685, is public notice tﬁat Respondent héd no claim to the area on which
Appellant’s house was located based upon her title. See S.C. Code Ann. Section 15-35-
520 ( Clerk to maintain Abstract of Judgrﬁent with names of parties and result). Those are
‘the facts upon which Attorney Smith.found there to be a defect in title because the |
judgment of dismissal would have indicated a contrary result to what was shown on P-17
| and P;18. Therefore, there 1s no evidence to supporta finding that P-17 was justified as
" areasonable attempt to settle a boundary dispute or not in disregard of Appellant’s rights.

Mathis v Brown of S.C. Inc., 389 S.C. 289,307, 698 S.E.2d 773,777 (2010).

P-18, R.p. 687, was also unjustified. The Trial Court referred to the use of P-
18 to separate out the disputed area. R.p. 22. The Trial Court found that by filing it,
) Gordon Timmons was acting in “good faith “ to avoid litigation. R.p. 23. However,
litigation had alfeady started because Timmons filed P-17, which was not in good faith
for the reasons expressed above. At that point Respondent had notice of Appellanf’s

claim to the Franklin boundary based upon res judicata. Respondent refused to
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acknowledge that she had abandoned the boundary she asserted in the prior case as matter
of law. R.p.59-64. By continuing to assert the same boundary in the face of established
law and filing P-18, Respondent acted without justification since pursuing a frivolous

claim is not in good faith. See R. 11(a), S.C.R.C.P.; Helena Chem. Co. v. Allianz

Underwriters Ins. Co., 357 S.C. 631, 645, 594 S.E.2d 455, 462 (2004) (no reasonable

basis to support decision for contesting a claim); Moore v. Postal Tel.-Cable Co, 202
S.C. 225,24 S.E.2d 361( 1943) (“[T]Ahe action. . must be in good faith, not arbitrary,
and there must be some reasohable basis™). Respondent even delayed in responding to the
need to validate the accuracy of Appellant’s boundary until the day of trial. See R.p. 691.
Therefore, the Trial Court abused its discreﬁon is finding that there was still a dispute to
be resolved. Se¢ Section A, B and C.

Respondent filed P-18 in order to convey title to the contract buy‘ers of the
remainder of Lot 12 not in dispute. R.p. 65-66,76-77';R.p. 36-37; R.p. 687. The Motion
Court specifically ruled that: “This Amendment to Lis Pendens shall create r;o
presumption as to the validity of the July 18, 2016 Gillette Plat or the boundaries thereon.
.. : and shall not be relied upon to impair Plaintiff’ s claims in this case.” R.p.33.
Therefore, P-18 was a strategic Weapon to enable Respondent to exclude the area which
she unjustifiably claimed was not abandoned in the prior case in order to take advantage
of her pending sale but still retain its potential value by requiring the Buyer, Mr. & Mrs.
Patrick to buy it'as a condition of the purchase of the remainder. R.p. 698. Given the
long-standing application of res judicata to boundary line disputes, ther¢ was no basis for
the Trial Couﬁ to find that there still was a dispute that needed resolving. See Sections

A& B above.
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Furthermore,'the filing of P-17 or P-18 are not justified by any other facts.
Respbndent’s Attorney did not attempt to justify his opinion that all he gave up was the |
right to sue for trespass based upon any legal analysis or theory to distinguish the éarlier
case from the prevailing law. Consequently, there were no facts upon'which the Trial
- Court could find that he was reasonable in his interpretation of the law. See Wilson v.

Dallas, 403 S.C. 41’1, 743 S.E.2d 746 (2013) ( forbearance in pursuing a claim known to
be frivolous or without foundation is not in good faith). |

~ Attorney Lanning stated he was not consulted about the filing o_f the Plat.
-Respondent did not state she relied upon his advice to file the plat. She stated that she

disﬁlissed the case “ because it was appropfiafe._” The Trial Court never found that
Respondent relied upon advice of counsel in filing either plat. Respondent never pleaded
or proved that she relied upon advice of counsel, therefore she has waived the “ advice of
counsel” defenée as the basis for asserting a mistake 0f factas a d_efense to a slander of

title claim. See Bloom v. Beam, 99 A.3d 263, 266 (D.C. Ct. App. 2014).

Moreover, there is no South Carolina precedent for this Court to find that a false
and derogatbry claim can be justified based upon erroneous advice of counsel. Such a
conclusion would be contrary to established la\& that a party is 5ound by the acts of her
counsel, rightly or wrongly. Clark v. Clark, 271 S;C. 21,23,244 S.E.2d 743,744 ( 1978);

Greenville Income Partners v Holman, 308 S.C. 105,107,417 S.E. 2d 117,118(Ct. App.

1992). Given the lack of facts to support the Trial Court’s findings as to justification for

Respondent’s actions, that finding must be rejected. Mathis v Brown of S.C. Inc., 389

S.C. 299,307, 698 S.E. 2d 773,777 ( 2010)( trial court’s findings must be supported by
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competent evidence). In summary, the Trial Court’s findings of justiﬁcatrons are not
supported by the facts or the applicable law and must be rejected.

E. Lack of Insurability supports the slander of title claim
| The Trial Court relied dpon Attorney Smith’s expert opinien that Lot 11 was
uninsurable as a result of the filing of P-17 to further justify its conclusion that the status
of the _boundary line was undecided after the dismissal with prejudice. R.p. 21. The facts
do not support that conclusion.

Attorney Smith testified that based upon the status of the public record, the
recorded plat, the deeds and the Judgment of Dismissal Wi»th Prejudice, the title to Lot 11
was uninsurable due to the filing of P-17 and P-18. There was no contrary evidence or
impeachment testimony related to that opinion. The Trial Court misconstrued her
testimony as negating the slander of title claim when it supported it. The Trial Court
persisted in basing its analysis on the erroneous conclusion that the boundary line was
unresolved after the dismiesal with prejudice. R.p. 21-22. As Appellant asserted above,. |
this error has pervaded the Court’s findings and should be a basis for a reversal of its
dismissal of the Fourth Ceunt alone. See Section B.

In summary, Appellant established a prima facie case of slander of title under

- Huff v. Jennings, 319 S.C. 142, 459 S.E.2d 886 (Ct. App.1995). The Trial Court correctly |

applied the law of res judicata to confirm that Appellant was entitled to the boundary line
established in the prior case; but its inconsistent finding that the boundary line was still
unresolved after the entry of a Dismissal with Prejudice must be disregarded under
applicable law. Further, this error of law affected its reasonirlg and decisions throughout

the balance of its Order, which juétiﬁes reversal on that basis alone.
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The Trial Court’s findings of justification were also erroneous both as a matter of
law, i.e. there was no mistake of fact but a-mistake of law; and not supported in the
Record. Plat P-l7 which contained a false and misleading déscription of the extent of
Lot 11 was uhjustiﬁed as was the filing of P-18 and not supported in the Record.
Accordingly, the Cdurt should reverse the Trial Court’s dismissal of the Fourth Count
and remand_for a determination of damages. |

Appellant requested legal fees for the filing of the slander of title claim as special
damagés at the start of the trial. Rp 247-248. The Court ordered the Respondent to
deliver a deed of the quitclaim area to Appellant. R.p. 29. Special damages include legal
fees necessary to remediate the slander, even if there is no other pecuniary loss. See

Solley v. Navy Fed. Credit Union, Inc., 397 S.C. 192,206, 723 S.E.2d 597 (Ct. App.

2012)( wrongful recording of mortgage required legal action to cure). Appellant also
established that she suffered other special damages namely the cost of the title opinion,
R.p. 689. Therefore, Appellant respectfully requests that this Court reverse and remand

this matter for the award of damages in accordance with the foregoing.

II. THE COURT ERRED IN DISMISSING
THE NUISANCE CLAIM
Appellant 'contends that a nuisance was created by Respondent’s construction.
of a driveway on Lot‘ 12 which caused rainwater to accumulate on Lot 11 resulting in
frequent ponding, mosquitos breeding, disruption of Appellant’s work activities, damage
to materials she used in her stain glass business and loss of income. Apppllant contends

that the Trial Court erred in dismissing her nuisance claim by improperly relying upon
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excluded evidence and evidence that should have been excluded, not basing its findings
on evidence in the Record and not correctly applying the law of nuisance to the facts.

Nuisance is a substantial and unreasonable interference with the plaintiff's use

and enjoyment of his land. Silvester v. Spring Valley Country Club, 344 S.C. 280, 286,
543 S.E.2d 563, 566 (Ct.App.2001). “ Nuisance law is based on the premise that ‘[e]very
citizen holds his property subject to the implied obligation that he will use it in such a

193

Clark v. Gréenville

way as not to prevent others from enjoying the use of their property.
M, 313 S‘.C. 205,209,437 S.E.2d 117, 119 (1993) “South Carolina follows the
common enemy rule with respect to the diversion of .surface waters naturally flowing
across land. . . There are, however, two exceptibns. First, the common enemy rule.is

subject to the law of nuisance and an individual may not obstruct or alter the flow of

water to create a nuisance per se.” Lucas v. Rawl Family Ltd. Partnership, 359 S.C. 505,
511, 598 S.E.2d 712 (2004). The nuisance exception applies even though the adjacent
owner did not intend to alter the flow of surface.water. Id. The traditional test for

determining what is a nuisance per se is that the nuisance has become dangerous at all

times, and under all circumstances, to life, health or property. Deason v. Southern

Railroad Co., 142 S.C. 328, 140 S.E. 575 (1927); Suddeth v. Knight, 280 S.C. 540, 545,
314 S.E.2d 11, 14 (Ct. App. 1984) The second exception to the common enemy rule is
that “an upper landowner may not, by means of a ditch, impoundment or other artificial

structure, collect surface water on his own land and cast it in a concentrated form upon

lower adjoining land.” Luf:as v. Rawl Family Ltd. Partnership, 359 S.C. 505, 511, 598

S.E.2d 712 (2004). Because the Trial Court misapplied the law of nuisance, this Court
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should apply a de novo standard of review. Flexon v. PHC-Jasper, Inc., 413 S.C.

561,569-570, 776 S.E.2d 397 (Ct. Ap. 2015)

The Trial Court’s decision is based upon three findings: that the driveway was
small and it could not credibly cause any water to pool or pond on Lot 11; that
Respondent took adequate steps to divert water to the opposité end of Lot 12; and that
Appellant’s studio was constructed in such a way as to be éusceptible to occasional
flooding during large amounts of rain. R.p. 24-25. Appellant contends that none of thése
is supported by credible evidence and the dismissal of the nuisance claim should be

reversed. Mchllan v. Gold Kist, Inc 353 S.C. 353, 577 S.E.2d 482 (Ct. App. 2003)

A. The Court improperly relled upon excluded evidence.

The finding that the driveway could not cause water to pond on Lot 11, is
based on ex_cluded: evidéﬁce. Appellant testified that after the driveway was built, she saw
rainwater running off the driveway “ like a waterfall” onto her property. David Franklin
testified that he observed how the drivev?ay would gather all the rainfall cofning oft; the
house and what was landing on the driveway to concentrate it on Appellant’s side yard.
Franklin also said that Respondent’s dfiveway was built very close to the property line
and Lot 12 had a higher grade than Lot 11 in the rear and there were trees which together
prevented rainwater flowing onto Appellant’s yard from draining into the rear ditch and
caused ponding.

The only contrary testimony about rainfall accumulating was by Mark Strong,
the contractor who built the house. Strong testified that he observed how the driveway
handled rainwater. R.p. 357, line 6-13. But after he tesﬁﬁed, the Trial Court excluded his

testimony entirely because his name had not been provided in discovery, R.p. 358, line
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11-12. However, the Trial Court relied upon Strong’s testimony in dismissing the
nuisance claim. R.p. 26. Gordon Timmons, Respondent’s Husband testified about the
design of the driveway but did not observe how the drivéway drained water during actual
rainfall. The Court’s findings must be based upon credible evidence. Jordan v. Judy, 413
S.C. 341, 347-348, 776 S.E.2d 96, 100 (Ct. App. 2015).There is a lack of credible
evidence to support this finding absent reliance on excluded testimony; since there was

reliance, prejudice is established and constitutes reversible error. State v. Brockmeyer,

406 S.C. 324, 356, 751 S.E.2d 645, 662 (2013); State v. Garner, 389 S.C. 61, 67- 68, 697

S.E.2d 615, 618 (Ct. App. 2010).
~ B. Ponding was established by credible evidence.

The credible ¢Vidence supports a finding that the driveway causes ponding.
Appellant lived in the house since 2005 and never experienced any flooding in her studio
from any rain event even during the 1000-year flood in 2015, which SCDNR reported as
having 9” of rainfall, until the driveway on Lot 12 was built. R.p.565. Thereafter, during
Hurricane Matthew, Appellant saw rain coming off the driveway like a waterfall.
Photographic evidence established that the driveway was raised about 4” above
Appellant’s side yard. R.p. 548. Appellant never saw water ponding in the front of her
property previously, until the driveway was installed; now it accumulates there every
time it rains, causing mosquitos to breed as shqwn in a recent photographic exhibit taken
in April 2019. R.p. 549 The Trial Court did not give any reason why Appellant’s
testimony was not worthy of belief. R.p. 25. “The court does not always have to accept

uncontradicted evidence as establishing the truth; however, it should be accepted unless
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there is reason for disbelief.” Johnson v. Painter, 279 S.C. 390, 307 S.E.2d 860, ( 1983);

Okatie River v. Southeastern Site Prép, 353 S.C. 327,577 S.E.2d 468 (Ct. App. 2003).

Franklin testified that the driveway affected the natural drainage flow on Lot 11
from front to back because the driveway was an impediment to the natural flow to the
rear; and that significant vegetation and higher grade caused rainwater to pond on the
side of the driveway until it gets so high that it can discharge into the rear ditch. The Trial
Court failed to consider Franklin’s testimony but gave no specific reason why it was nét

credible. See State v. Mercer, 381 S.C. 149, 672 S.E.2d 556 ( 2009)( basis required for

trial court’s finding of lack of credibility). The Trial Court apparently discounted all of
Franklin’s testirhony due to alleged interest and bias, which is discus-s‘ed below. See
Section E. |

Gérdon Timmons séid he saw water ponding on Lot 11 and 12 during construction
but didn’t discuss the driveway sloping away from the house or the conditions in the rear
as Franklin did. Mr. Timmons described the driveway as being farther back in the lot than
Appellant’s house. R.p. 495, line 20 to R.p. 496, line 5. This supports Franklin’s
conclusion that the driveway impedes the natural flow of surface water from the front to
the rear. There is no dispute that natural drainage is to the rear. Gordon Timmons testified
that they wanted to install a swale to the rear, but Appellant wouldn’t permit it.
Thérefore, Gordon Timmons testimony did ﬂot contradict Franklin’s testimony on kéy
issues and cquldn’t provide the basis for the Court’s finding that ponding did not occur.
Photos of the driveway from different perspectives show that it is long and wide, not
small. R.p. 540, 542, 549,550. The Court’s finding that the driveway does not cause

considerable rainfall to be cast on Lot 11 has no factual support in the Record and is
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conclusory. See Jordan v Judy, 413 S.C. 341, 347-348, 776 S:E.2d 96, 100 (Ct. App.
2015). In view of the exclusion of the testimony of Mark Strong and the limited
testimony from Gordon Timrﬁons, this Court must reject the Trial Court’s finding that
there was no ponding. Jordan v. Judy‘, 413 S.C. 341, 347-348, 776 S.E.2d 96, 100 (Ct.
~ App. 2015)
C. The Court abused its discretion by allowing Gordon Timmons to testify about
drainage on Lot 12

If this Court agrees that the Trial Court’s conclusion about no ponding is
supported by Gordon Timmons’ testimony, then Appellant contends there is another
reason to reject that finding. The Trial Court éliowed Gordon Timmons to testify about
the driveway design and drainage on Lot 12 over Appellant’s Counsel’s objection based
upon a failure to discblose his name in discovery . “The admission and rejection of
testimony is largely within the trial court's souﬁd discretion, the exercise of which will

not be disturbed on appeal absent an abuse of that discretion.” Elledge v. Richland/

Lexington Sch. Dist. Five, 352 S.C. 179, 185, 573 S.E.2d 789, 792 (2002). However,

an abuse of discretion is a conclusion with no reasonable factual support. State v. Corey
D.,339S.C. 107, 529 S.E.2d 20 (2000); State v. Rice, 375 S.C. 302, 315, 652 S.E.2d
409, 415 (Ct.App.2007).

Appellant contends that the Trial Court had no reasonable basis to allow the
testimony over Appellant’s objection. The Trial Court héd previously excluded the
testimony of Mark Strong concerning the construction of the drivevv‘ay and the (irainage
design because his name had not been disclosed as a witness in discovery. See Section

A. above. Appellant’s Counsel also objected to Gordon Timmons’ testimony for the
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same reason, as nét being disclosed except as to encroachment. The Trial Court indicated
that his testimony was pertinent to the encroachment issue bﬁt the encroaching portion of
the driveway which existed when the Complaint was filed had since been removed,
which the Appellanf acknowledged in her testimony. The Court clearly understood that
fact since it held that the Second Count, trespass, was moot. By allowing Gordon
Timmons to testify about the driveway design and drainage, the Court ignored
Appellant’s right to discovery of Gofdon Timmons’ knowledge relating to a coinpletely
different subject, about which Counsel had no basis to know Gordon Timmons was
knowledgeable. Counsel should not be faced with the task of cross examiﬁing a witness
without any idea as to what the witness will try to add to his direct testimony. Timmons
was the last witness and a continuance was not likely to be grantéd. Appellant’s Counsel
had requested one to recall- David Franklin in response to an unexpected expert opinion

: proVided'by one of Rési)ondentfs surveyors, Robert Arrington but the Trial Court denied
it. R.p. 531, line 7 to R.b,'534, line 7.

Appellant was prejudiced by allowiﬁg Gordon Timmons to testify about the
driveway design a'nd‘ drainagevbecause the Trial Court stated that it relied upon his
testimony and Mark Strong’s instead of David Frankliﬁ. R.p. 26. The Trial Court found
that Gordon Timmons was an “ impressive witness”. R.p. 8. The Trial Court’s decision
is not justifiable and resulted in prejudice; therefore, it is an abuse of discretion. State v
Corey D, 339 S.C. 107, 529 S.E.2d 20 (2000); State v. Rice, 375 S.C. 302, 315, 652
S.E.2d 409, 415 (Ct.App.2007).

If this Couft determines that contrary to Appellant’s argument above in Section

A, that Gordon Timmons testimony did provide a basis for a finding that the driveway
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did not cause ponding on Lot 11, then it must exclude Timmons’ testimony because it
was prejudicial and supports Appellant’s claim of an abuse of discretion. If this Court
decides that Gordon Timmons testimony did not support that finding, then the finding has

no factual support and must be reversed. State v. Brockmeyer, 406 S.C. 324, 356, 751

S.E.2d 645, 662 (2013). Therefore, Appellant contends that the Court should find that the
Trial Court’s finding, as well as the others on which the Court relied -upon Strong and
Gordon Timmons for facts shoul_d be disregarded. See Section D & E below.

D. The Alternative solutidn did not eliminate the runoff.

The second part of the Court’s ruling, that the installation of an alternative
drainage solution for Lot 12 routed surface Water aWay from Lot 11, is also not supported
by credible evidence. It is not disputed that Resi)ondent installed a driveway which did
not have a swale along the common boundary line, a solution which was needed to
prevent flooding according to Franklin and Timmons ( as well as Strong whose testimony
was excluded). Tﬁe Trial Court obviously relied upon the excluded Strong testimony
that the driveway edge was turned up to prevent rainwater from running over the top,
~although Appellant testified that she saw it doing this. Strong testified about the reason

for the alternate design of the driveway, i.e. directing the water down the driveway
instead of into a swale and the Trial Court identified it as the alternative design. R.p. 25.
Gordon Timmons’ testimony which, as addressed in Section C above, should have been
excluded. For the same reasons expressed in Section B above, this Court should find that
-the Trial Court did not have a factual basis for this Finding.
Appellant further contends that there is another reason to reject the Trial Court’s

finding on driveway design, that it never addressed the uncontradicted testimony from
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| David Franklin that in addition to the grading issues, the design for stormwater
management for Lot 12 was deficient under the Charleston County Stormwate;
Management Standards. R.p. 694-696. Franklin identified three deficiencies: the impact
on downstream structures must be considered, the runoff must be controlled to
predevelopment levels and or natural grades, and detention structures should be used to
prevent adverse downstream effects. R.p. 694,695,696. What he found on Lot 12 was that
the driveway was constructed very near the property liﬁe so that water running off the
driveway onto Lot 11 caused a signiﬂcant increase in flow which didn’t éxist before. This
was entirely relevant to Appellant’s nuisance claim. An adjacent owner may be liable for
the discharge of sufface water in concentrated form upon his neighbor's land. Glenn v.

School Dist. No. Five of Anderson County, 294 S.C. 530,533, 366 S.E.2d 47,49 (Ct.

App. 1988); Irwin v. Michelin Tire Corp., 288 S.C. 221, 341 S.E.2d 783, 785 ( 1986). By
ignorihg relevant evidence, the Trial Co.urt did not correctly app‘ly the common enemy
rule by considering how the additional development impacted downstream owners. See

Lucas v. Rawl Family Ltd. Parthership, 359 S.C. 505, 511, 598 S.E.2d 712 (2004).

The Stormwater Management and Sediment Reduction Act, S.C. Code Ann.
Section 48-14-10 et seq. requires that all persons proposing land disturbing activities
submit a stormwater management and sediment control plan to the appropriate
implementing agency and obtain a permit to proceed; and certify that all land disturbing
activities will be done according to the approved plan. S.C. Code Ann. Section 48-14-30.
Appellant éontends that Respondent’s failure to comply with the regulations is
evidential of causation. Appellant contends that Respondent’s failure to maintain

predevelopment levels of runoff or natural grades_ supports her position that rainwater
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levels above 3-4” will always be a threat to the use and enjoyment her property, a
nuisance per se.

Also, the elevation of the driveway sevéréi inches abo?e Plaintiff’s yard created
an impediment to the natural drainage flow to the rear, which existed pré-construction.

“The common enemy rule addresses potential tort liability for obstructing and diverting

the flow of surface water.” M and M Corp. of Sbufh Carolina v. Auto-Owners Ins. Co.,
390 SC 255,260, n.1, 701 S.E.2d 33 (2010)(Citation omitted). Sincé the Stormwater
- Regulations are intended to prevent runoff from exceeding preconstruction levels, they
support the Appellant’s contention that there was no factual support for the finding that
the driveway design was an adequate altemati{/e to a swale and created a nuisance.
Therefore, this Court should disregard the Trial Court’s findings about the
édeciuacy_ of the driveway design to prevént flooding as contrary to the facts which are
not materially disputed: that the driveway borders the property line‘, that it is elevated by
4” above Lot 11, that the rear of Lot 12 is elevated and bounded by trees which restrict
.the travel of stormwater; and that these coﬁditions are in violation of the Charleston
County Stormwater Regulations cited by Franklin. Under these facts, the Trial Court
should have found that the driveway design did not preclude the ponding upon
Appellant’s property. Even if this Court concludes that Gordon Timmons" testimony
should be admitted, he did not contradict any of these critical facts.
E. Grading of Appellant’s house was not the cause of the flooding.
In support of the third reason for denying a nuisance claim, the Trial Court cited
the common enemy rule and said that Appellant had failed to deal with the surface waters

which were the cause of the flooding of her studio. R.p. 25. However, the Trial Court
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almost entirely ignored the testimony of Appellant and her drainage expert, David
Franklin in its findings on this issue. The Trial Court did menﬁon Appellant’s testimony N
that studio never flooded until after the constructibn of the house and driveway on Lot 12.
R.p. 13. But the Trial Court ignored Appellant’s testimony that every time it rains the
front yard ﬂo_ods, althouéh every time it rained above 2”- 3”, she had to be prepared for

| mofe serious flooding. These were evidence of a persi.stent condition and a per se
nuisance which the Trial Court neglected to address. See Section G.

In support of this part of its decision, the Trial Court found that Appellant
constructed the studio in a flood zone that subjected it to occaéional flooding during large
amounts or rain. R.p. 25. The Court also stated: “FEMA denied Ms. Blank’s ﬂbod claim
because the area involved is on the ground floor in violation of the AE-14 flood zone.”
R.p. 17. The Trial Court referred to “conflicting evidence” , R.p. 25, but there was no
conflicting evidence on the Record to support this finding.

Appellant admitted that her studio is in a flood zone and that she had flood -
insurance but asserted she waé denied any coverage for Hurricane Matthew on the basis
that there was no “flooding” only rainwater. Rp 422, line 17-20; R.p. 423, line 2-8;R.p.
446, line 21 to R.p. 447, line 2; R.p. 452, line25 to R.p. 453, line 2. David Franklin, a
civil engineer, testified that Appellant’s house was in an “A” flood zone and it was
permissiblé to enclose the ground floor of the house in that flood zone. Respondent did
not offer any contradictory evidence of what was permitted in an “A” flood zone and the
Trial Court did not cite to any in its Order. Appellant acknowledged that she couldn’t
obtain business property insurance on her stained glass in South Carolina but that had

nothing to do with the flood zone. R.p. 456, line 24 to R.p. 457, line 7; R.p. 554.
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The Trial Court did not give any reason why Appellant’s testimony was not
worthy of belief. R.p. 25. “The court does not always have to accept uncontradicted
evidence as establishing the truth; however, it should be accepted unless there is reason

for disbelief.” Johnson v. Painter, 279 S.C. 390, 307 S.E.2d 860, ( 1983); Okatie River v.

Southeastern Site Prep, 353 S.C. 327,577 S.E.2d 468 (Ct. App. 2003). If there is any

evidence reasonably supporting the findings the circuit court's factual findings will not be .

reversed on appeal McMillan v. Gold Kist, Inc., 353 S.C. 353, 577 S.E.2d 482 (Ct. App.

2003). However, there is nothing in the record which can support any finding relating to
any FEMA standards or lack of insurability which could create any inference that
Appellant’s use of the grouﬁd floor for a studio was in violation of any code, ordinance,
standard which affected her claim for damages due to nuisance.

Furthermore, this Court should also reject this finding because there was no
credible evidence to support the Trial Court’s reason to disregard the Franklin testimony

about the use of the ground floor in a flood zone. See State v. Mercer, 381S.C. 149, 672

S.E.2d 556 ( 2009)( basis required for trial court’s finding of lack of credibility).

In éddition, the Trial Court referenced Franklin"s testimony that the subdivision
plat required the lot to be filled to a minimum one foot above the bottom of the roadway
difch and graded in accordance with the county road code. R.p. 13. However, when asked
about this on cross examination, Franklin stated: “that’s the former Charleston C»ounty
| requirement.” Furthermore, Franklin testified that the house foundation was graded a foot
above the roadway since there was no ditch, and graded and built in accordance with
applicabie code in 2005. Respondent offered no contradictory testimony. Respondent

never offered any contradictory evidence that this 1976 plat requirement applied at the
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time of the house constructiqn in 2005 or that tHe then current standards for house
.construction required different grading than by raising th’e foundation. Despite the lack of
evidence to contradict Franklin’s testimony, the Trial Court found that “ the absénce ofa
ditch and lack of creatin.g elevation meant that surface water was left to its natural path
off the street through Lot 11 to the wetland area.” R.p. 13. “The court does not always |

have to accept uncontradicted evidence as establishing the truth; however, it should be

accepted unless there is reason for disbelief.” Johnson v. Painter, 279 S.C. 390, 307

S.E.2d 860, ( 1983); Okatie River v. Southeastern Site Prep, 353 S.C. 327,577 S.E.2d

468 (Ct. App. 2003). The record shows that the Court disregarded Franklin’s testimony
despite the fact that it was largely uncontradicted or was consistent with other witnesses.
Appellant céntends that the record does not contain any reasons for a wholesale rejection
6f relevant'. evidence from an experienced professional such as Franklin.
F. The Court’s findings about credibility are without any basis in fact.

Appellant acknowledgés that it is the prO\;ince of the trial judge to determine
credibility, Jordan v Judy, 413 S.C. 341,348,776 S.E. 2d 96,100-( Ct App. 2015). But
this Court has the obligatidn to ensure that the Trial Court’s duty is correctly carried out. |

See State v. Mercer, 381 S.C. 149, 672 S.E.2d 556 ( 2009)( basis required for trial

court’s finding of lack of credibility). Given the Trial Court’s reliance on excluded
testimony and adrﬁission of testimony that should have been excluded, the .Trial Court’s
wholesale rejection of Franklin’s testimony deserves particular scrutiny. See State v
Littlejohn, 33 S.C. 699, 11 S.E. 638 (1890)( Court may not find witness to be “ false in

all” without a basis for his unreliability).
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First, the record established that David Franklin had a strong technical
background, being a licensed Engineer. in the states of South Carolina, Georgia,
Ténneésee and California and’Land Surveyor iﬁ South Carolina, a licensed residential
builder and commercial licensee for general contracting and mechanical contracting. He
owns a full-service engineering company for mechanical, electrical structural and
stormwater management design, which has been operating since 1979. Neither of
. Respondent’s witnesses had hi.s_ breadth of experiencé and technical training.

. The Trial Court made referenpe to “interest and bias” as the apparent reasons
why Franklin’s testimony was not to be accepted. R.p. 25-26. Franklin was the surveyor
whose survey was used to determine Appellant’s boﬁndary line and also prepared the
foundation plan. Both the other witnesses who testified about drainage issues, Gordon
Timmons and Mark Strong he_id the séme bias and. interest. Gofdon Timmons was the

grantor of the Respondent. Mark Strong built the house and driveway. The Trial Court
relied upon a reason that all the witnesses could be potentially discredited for and
applied it only to Franklin. This reason for discrediting him is patently arbitrary and an |

abuse of discretion. State v. Corey D., 339 S.C. 107, 529 S.E.2d 20 (2000); State v. Rice,

375 S.C. 302, 315, 652 S.E.2d 409, 415 (Ct.App.2007)( an abuse of discretion is a
conclusion with no reasonable factual support)

The Trial Court also found that the Respondent’s surveyors disagreed with
Franklin about the location of monuments. Rp 26. This refgrence is irrelevant to his
testimony about drainage. It is a make weight argument because the Trial Court found
that Appellant’s boundary line was established as a matter of law and did not need to

consider how the Respondent’s surveyors determined their boundary line. Nonetheless,
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the Trial Court did make an unnecessary decision that the “respondent’s boundary line is
“more compelling”. R.p. 5. This second reason to discredit Franklin is based upon
irrelevant evidence which the Trial Court had no reason to rule on. Furthermore,. the Trial
Court’s findings that the evidence is “ more compelling” did not addfess the pertinent
legal standard.

Franklin’s testimony about locating the corners of Lot 11, 12 and 13 was
determinative of the boundaries under establish surveying law. The location of
boundaries is a question of evidence and there are rules as to the priority of the evidence:
first natural boundaries, then monuments, adjacent boundaries and ﬁnally courses and

distances. Holden v. Cantrell, 100 S.C. 265, 84 S.E. 826,829 (1915). "Course and

distance are less to be confided in than any other evidence of boundary” Douglass v.

Fernandis, 2 Bailey 78. "Mere distance is never regarded when it conflicts with either the

actual marks”. Sturgeon v. Floyd, 3 Rich. 8. The established corners and marked lines
represent the survey as actually made and are the best evidence of the true location. South
Carolina Jurisprudence, Boundaries, Section 1 at page 6. “[T]he qilantity of land in the
deed is 'ordinarily one of the lowest in the scale of importancé.' Little v. Little, 223 S.C. |
332, 75 S.E.2d 871 (1953)(Citation omitted)(plaintiff’s plat contained 70.9 acres,
defendant’s map 40.5 acres). “[ W]here the lines have in fact been located and designated
by monuments and there is a discrepancy between the callé for these monuments and
courses and distances shown by a plan referred to in the conveyance, the normal rule as

‘to the controlling effect of calls for monuments will be followed.” Klapman v. Hook, 206

S.C. 51,32 S.E.2d 882 (1945).
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Franklin testified that he found all four property corners. In Franklin’s opinion, it
was not appropriate for a surveyor to scale off the plat to establish property corﬁers in
light of the location of existing corners. R.p. 302, line 6-12. Respondent’s Counsel
repeatedly suggested that Franklin moved the entire left side boundary line in order té
~ avoid the wetlands and fit Plaintiff’s house on Lot 11. Rp 316, line 15-21;R.p. 321, line
7-25; R.p. 322, line 6-8, line 16 to R.p. 323, line 2; R.p. 323, line 11-12; R.p. 326, line 9-
19, line 23-24. After repeatedly being asked about moving the property line and
objections being raised to the repetitive nature of the questioning F ranklin understandably
bristled at this suggestion as to where the property line was, at which point, Respondent’s
Counsel Was quick to exploit his reaétion by accusing Franklin of yélling at him. R.p.
329, line 23-25. This reaction is certainly understandable and not suspect or indicative
that Franklin was lying about what he found when he did the site work. The Trial Court
found Franklin to be “ combatfve and dismissive”. R.p. 25. Given Franklin’s knowledge
of the relevant legal standards for establishing boundaries, the Trial Court’s finding that
he was combative when asked to defend his work which was supported by those
standards is 'inappropriate . This can hardly be considered as a reasoﬁable basis to

discredit an otherwise experienced professional. See Elwood Construction Co. v.

Richards, 265 S.C. 228,234, 217 S.E.2d 769, 771-772 (1975)(“We have searched the
record in this case and find nothing which justiﬁés disregarding the testimony »of Mr.
Gaillard, the surveyor. He appears to be fully qualified and his method . . . is well known .
to be one commonly used by surveyors.”) . Therefore, Appellant urges this Court to reject

the Trial Court’s findings, which exclude any consideration of Franklin’s testimony, as
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lacking in a factual basis. Jordan v Judy, 413 S.C. 341, 347-348, 776 S.E.2d 96, 100 (Ct.
App. 2015).
G. The Trial Court ignored evidence of a per se nuisance.
The Court also rejected the nuisance claim because it found that the flooding was
“occasional”, R.p. 25, and unworthy of a nuisance claim. prever, the case law

recognizes occasional flooding as a nuisance per se. See Lucas v. Rawl Family Ltd.

Partnership, 359 S.C. 505,512, 598 S.E.2d 712 ( 2004)( flooding in heavy rains may be

* nuisance per se); Suddeth v. Knight, 280 S.C. 540, 544- 545,314 S.E.2d 11, 14 (Ct. App.

1984)( ponding due to heavy rains may be nuisance per se). Appellant testified that she
sustained damages during hurricanes Mathew and Irma of $14,000,00 but that she had to
disrupt her work every time the weather forecast called for 2”-3”of rainfall. Also, there
was pondingland mosquitos breeding in hér front yard every time it rained. By
characterizing the ﬂooding as occasional, thé Trial Court failed to consider all the
evidence and correctly apply the law. Therefore, this Court should reverse because the

Trial Court did not correctly apply the law.
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CONCLUSION
Appellant respectfully requests that this Court reverse the Circﬁit Court Order
dismissing the Fourth and Fifth Counts for the reasons set forth herein and remand fof
further proceedings including the amount of damages.

R S

Edward A. Bertele
Attorney for Appellant,
Michele Blank

August 25, 2020

50



THE STATE OF SOUTH CAROLINA
In The Court of Appeals

RBCEI'VBD

APPEAL FROM CHARLESTON COUNTY SEP 10 2099
Circuit Court Judge William P. Keesley

C Court of Appegg
CASE No. 2016- CP-10-4122
MR UE BLABIG & o s bl Vs it s s a2 <t il Appellant
Vs.
PATRICIA TIMMONS, TRUSTEE
OF THE GORDON H. TIMMONS
BRI VI T RIS . it b i coiiiinwns v ons g Respondent

CERTIFICATION OF COMPLIANCE

I hereby certify that Appellant’s final Brief and Reply Brief comply with

R. 211(b), S.C.A.C.R. W

Edward A. Bertele

September 8, 2020



