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THE CQURT: Mr. Spencer, YOu récognized.

MR; SPENCER:. Thank you, Yonr Honor. The next
case would be Robert LaRoche vs.vState. Your Honor,
Mr. haRoche is represented today hy Mr. Phillip Atkinson.
Mrr LaRoche was lndlcted in January of 2008 for
trafficking in cocaine more than 400 grams and also
possession of marijuana with,intent to distribute. He

pled gullty to trafficking 28 to 100 grams first offense.

He was sentenced by Judge Russo to seven years

'imprisonment. ‘He did not appeal his conviction or

sentence. He's filed this application in 2009. And I
would just request that Mr Atkinson set out the

allegations for the record.
THE COURT: Mr. Atkinson, be glad hear from you.
MR. ATKINSON: Yes, Your Honor. First and
foremost, Your Honor, I guess as a matter of housekeeplng

the file would reflect the last we were before the Court

"in July of last year, it was an order of continuanCe'

issued there. At that time, my client made a motion to
have me relieved. At this juncture, I don't know if I
actually speak for the client in this particular instance, -
butII continued to get notices because as far as the -- as
so ordered the portion of thelline Judge Seals did not

physically relieve me in that. The client was to receive

counsel ——--
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THE COURT: I've téken a look at that order.
Essentially,.the order just acknowledges that Mr. Robert
LaRoche move to have you relieved. However, thefe's
nothing in the body of the order or in the - provision that
sets forth the terms of the oraer that relieves you} is
that correcf? ' _ |

MR. ATKINSON: That is correct, Your Honor.

THE COURT: Just mentions that he ask for.it,

-There was no order relieving you.

MR. ATKINSON: That is correct.

THE COURT: But there was'an order of

~continuance.

MR; ATKINSON: That is correct,

‘THE COURT: And I think Judge Sééls heard that
matter; is that correct?

MR. ATKINSON: That is correct, Your .Honor.

THE COURT: And he did from reviewing the order,
it appear§ as if he had indicated to Mr. LaRoche tﬁat the
matter was gbing forward becaﬁse it had some age to it; is .
that correct?

MR. ATKINSON: That is correct, Your Honor.,

THE COURT:A All right. Mr. LéRdche, if you
could stand please, sir, and raise your right hand as the
clerk administers the oath.

THE CLERK: Do you -swear the teétimony you give_
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- will be the truth, the whole truth, and nothing but the

truth so help you God?
MR. LAROCHE: Yes, I do. ‘
THE COURT: All right. Mr. LaRoche, is it true

that you move to have Mr. Atkinson relieved as counsel;'is

that correct?
MR. LAROCHE: Yes, sir, at the time.

THE COURT: Okay. Do you still wish to have him

v

reljieve as counsel?

MR. LAROCHE: Well, Mr. Atkinson and myself just

‘époke about the law and I believe he's filled me in on a

great detail of it, but I just need to ask you Some
questions myself. ,

THE-COURT: Sure, 1'll be happy to_answer any
queStions you might_have; | . |

MR. LAROCHE: I seem to be confused on the

lesse:—included posseséion.
THE COURT: Okay.

MR. LAROCHE: I was under fhé assumption that
the lesser—included offense would be possessidn Qith,
intent to distribute. | |
| THE COURT:. Now, Mr. LaRoche, one thing I need

to clarify. You and I can't really have a discussion

~about the merits of your case. We can't do that. I can

talk to you about whether or not you want Mr. Atkinson. to
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I ask you previously if you move -- previously move to

'-haVé him relieved and you said you did. - Is that correct?

MR. LAROCHE: Yes, ‘sir.
' THE COURT: - All right. Now, we find ourselves
here today and we're going forward on your post-conviction

relief. Mr. Atkinson has assume prepared the case and is

' ready to go forward. -Do>you want to proceed forward with

him or do you want to proceed forward on your own?

MR. LAROCHE: I will go forward with himbbecause

I've triéd-to contact some other lawyers and I've had no

Jluck. Ll

THE COURT: Okay. So you'll -- by default

=‘Mr. Atkinson is. .your lawyer; is that correct?

MR. LAROCHE: 1If he would give me the honor.
‘THE COURT: Okay, very,good. Well, I'm certain
that he's a very cable lawyer by the way and I amicertain

that he will do a very fine job in that regard. So I

~:understand.from'YOu, Mr. LaRoche, that you have withdrawn

your request.- to have him relieved as counsel?
MR. LAROCHE: Yés, sir.
THE COURT: Very good. - We will proceeq forward.
‘Mr. Atkinson, you recognize,
MR. ATKINSON: Your Honor, to Mr. Spencer's

request to set out what's before you today, Your Honor.
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First, I want to thank him. He's just been a joy to work

with as far'as trying to timely handle this matter becadse

at one point we re 901ng to take leave of court to amend

‘the PCR appllcatlon, whlch I assume with the. clerk's file

or the materlals you have before you -you have, but you.

would note thatgmy client at some juncture when asked to
dellneated some of the complalnts under the PCR
appllcatlon had mentloned that he would do an amendment at

a later time to less than,ten issues. And he certalnly

. did that, Your Honor,‘ In fact, typed pretty much most of

it himself and though he and I may have had some

disagreements.in'the past about the merits of certain

issues,'I was glad'to present those for him. So what

Mr. Spencer and T dec1ded to do on June 9th of 2010, is a

" cover letter from me explalnlng some of the 1ssues that

had been dropped in the remalnlng issues in attaching 11
pages from my cllent on hlS particular ,arguments have made
that now apart of the appllcatlon for post-conviction
relief to avoid the necessity to take leave of court and
amend that. And Mr. Spencer -has had that in his’
posaession.for at least a year now since we presented it
to the day we were last here in July of laat year.v Your
Honor, it's mf recollection}that-we did hand up a oopy of -
that to Judge Seals for him to follow along. I wanted to.

make sure you have that. It's a June 9th letter.’
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THE COURT: 1s this it?

MR. ATKINSON: That's a packefifrom Mr. Spencer,
I believe, you're holding there, Your Honor. 1 can't
speak to what's in that.

MR. SPENCER: I actually just -- you know, it's
the standard things that I did after thig morning stick

the amendment in the packet.
MR. ATKINSON: Judge, you should have a June 9th

you now.
THE COURT: 1 do have it. .
MR. ATKINSON: Great. That would be of great
ﬁbenefit-tbday,~Your Honor,. to try to consolidate some of

the issues. 1'131 be questioning my client about some

arguments are recorded there in those amendments as they

add to very brief PCR applications. So I believe the
issues that-will address today one vefy brief will just be
On page two number nine.allegations about  failure to file
a direct appeal. And thén starting On page three |
Paragraph ten those amendments You now have before you.

Basically, they all deal wi;h general arguments of
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1neffect1ve assistance of counsel. I think to cut right
to the heart of it what my cllent s trylng to dual out
with you about earlier is some misunderstanding about_what

maybe a lesser lncluded offense} whether or not it was

proper for him to have pled as he did, whether or notd

those charges would later need to be relssued to a grand
jury or-if it's proper to-proceed.in the manner that they
did and that's what he want to talk w1th you about. And

1'11 be glad to as I question him. about the allegations

he's made that you let him tell you more about why he

believes that there was some errors made there. ‘There

were some allegatlons about Violation of due prdcess.

Those are going to be addressed in some of his written

notes_there’about whether or not it was proper for a

witness.to pbe withheld not only by his attorney but
possibly by the State. I'll allowlhitho address that.
And finally, Your Honor, he'did_make.it very

clear that one page of a document you have there and I'll

. point to it when we get_td_it, that one time he was

alleging a defective indictment that he made it clear the

amendments that he's given to.this that he said I want.to

be clear I'm not alleging that there is a defective .

indictment, but'simply‘that what I was allowed to plead to

may not have been a lesser-inclnded charge. And I will

remind him of thoSe particular‘notes and let him address
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that at iength too. But, Your Honor, that kind of gives
us. a road map of where we're going today, but you got some
basic 1neffect1ve assistance of -counsel arguments, general
things like time spent as far as leadlng up to the plea.
He 11 tell you more about that, whether or not it was a

proper plea to a lesser included offense, and whether or

-not there was any discussions about appeal and what should

have been done.

THE COURT: Aall right. Mr. Atkinson, and you

~have done ‘a good job at sort of Summarizing this fairly

lengthyﬂletter,rbut as I understand it, we sort of cull

" the ‘issues down to the issue of fallure to file a dlrect

‘‘appeal number .one. Number twO, there's some allegations

withfregard to due process violations and some in?ffective

assistance of'counsel/rand an issue-concerning a

~lesser-included offense. Is that essentlally 1t'> We got

four different issues here.

MR. ATKINSON: Your Honor, beg the court's

- indulgence.- Let me check with my client to make sure I

succinctly put all that in. "But 1 belleve,the letter
would reflect that and that's going to be the great thing

today that if You need additional time, you'll have that

-before you to~review word for word. We're trylng not to

 waste your time and just hit on the high p01nts today.

Beg the Court's indulgence.
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(WHEREUPON, a pause in the.proceedings.)

MR. ATKINSON: My client indicates that T have
given you a good road map of where we are going. Your;‘
Honor, I mlght just hand up if you don't have. 1t in the
record a. copy of -- this is a fax that I recelve from
Mr. Spencer where the documents you have I don't believe
is sign, but I merely ask him to 1n1t1al the bottom to
consent to the amendment of the above—referenced petition
by clariflcatlons of the 1ssues to be presented to conform
that this letter 1n_the.attached amendments, which you now
have And he made one subtle amendment to that.bylsigning
the bottom reserving any objections based on hybrid |
representation and Mr. Spencer has signed that June 30th
of 2010. If you don't have that in your file, this isAmy
only copy, but I Like.to hand it up.tO‘have your file
complete. | |

THE COURT: And you can mark that as a defense

exhibit.

MR. ATKINSON: Thank you; Your Honor. I'll be

~glad to approach and have that marked as Defendant's

Exhibit 1.
THE COURT: Very good.
MR. ATKINSON: I'll let Mr. Spencer take a look .

at it just to make sure that is indeed his 51gnature, if

he recalls that.

ey
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MR. SPENCER: -Oh, ves, I do recall that. I came

across it last night. - I just preserve any objections to

~— the way some of these issues were framed could; you -

‘know, could make them dlrectlappeal issues. I understand

it all kind of go to the issue of ineffective assistance

of counsel. 1 suppose'possibly they might make subject

matter jurisdiction argument too But to the extent, it's

.'not one of:those two things I objected to it as a dlrect

appeal issue.

THE COURT: Okay. Well, your objection is

noted.

‘MR. ATKINSON: Thank you,. Your Honor. And

- without any objection to the actual signature that we were

‘“making these amendments, I'l]1: hand up Defendant's Exhlblt

1 just ask ‘that it be moved into evidence.

THE COURT: Very good. It is indeed.into
evidence. .. Defendant's Exhibit 1 is intervidence.

(WHEREUPON,_Defendant's Exhibit ‘1 was admitted

‘into ‘evidence.)

MR. ATKINSbN: Your«Honor, just to clear up a
couple more housekeeping matters just; I guess, protection
for me. Since,’that July 12th.hearing, I centinued to
receive noticesAand not being clear whether or net I been
relieved. I continued to stay in toueh-with my -client,

send him letters, checking on his progress as to whether
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or not he was to abIeAto get another attorney. He has

today -- let me stop and state that I've not had any

~ year more since we last spoke until we had a chance to
spend 30 minutes together today. He showed me about 25

,letters received from attorneys either denying they could
help him in any manner or. stating what the retainer fees
would be. So I'm satisfied he made attempts to try and
receive-counsel. A little disapp01nted that he and I
haven't communicated more since then. It's been a year

. since I fully prepared to have this case tried before you
and today he and I are going over a few things prior to
court, but I will be glad to continue if he'll ‘have me. I
don't think he‘has any current complaint against me as far
as —- he's indicated'by'shaking his head that he does not.
Bnt, you know, while we might disagree on some of the
finer p01nts, he has a.right to present them to you today
and I'll be glad to summarize that. And.begbthe Court's
indulgence in some of my questioning. If he goes on too
long for narratives, I'11 try to stop him, but to try to
keep his focus on what he's complaining of today. |

THE COURT: Veryigood.
MR. ATKINSON: Your Honor, with that in mind,

1'11 be ready to proceed if Mr. Spencer has nothing

further to put-on the record before we begin.

communication from him since that time, since been about a
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" toi-swear him again just for good measure.~.

" THE COURT:f You may proceed.
. MR. ATKINSON: Thank ybu, Your Honor, i call to
the stand Robert LaRoche, |
THE COURT: All right. Mr, LaRoche, if you
could pPlease, 51r, I'm going to:ask you to come around and

watch yourfstep ‘And place .your left hand on the" Bible .

“and'.raise your right' hand as the clerk admlnlster 'S the

" oath and notice that . there is a step up there.. We‘going

THE CLERK: Do. you- swear the testimony you give
din: this case to be -the -truth, the whole truth, and nothing
but theitruth.sonhelp You God?

' *MR;ALAROCHE}anes,:I do.-

. THE - COURT: Have a seat-in the witness chair

right heref'Mr.?LaRoche,'take your time, pull up real.
‘close to that‘microphone;< Mrg*LaRoche;.we're going to ask'

“you to. speak loudly,: clearly and slowly 1n order that we

can hearing everythlng ‘that you got to say is that fair

- enough? :

MR. "LAROCHE: Yes, sir.

- THE - COURT: . And your full name?
MR. LAROCHE;' Robert Asala (sic) LaRoche.
THE COURT: Vefy good, Mr. LaRoche,

Mr. Atkinson, you'recognized.

MR. ‘ATKINSON: - Thank you, You Honor.
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WHEREUPON,
Robert A. LaRoche,

after first having been duly sworn, testified as fdllows{

DIRECT EXAMINATION

BY MR. ATKINSON'

Q Mr. LaRoche, you were here today on your filing for

an appllcatlon for post- -conviction relief. And you've had

ample opportunity to meet w1th me prlor to hearing today ..
‘to review your file. So I'm holdlng that in my hand

‘today. I'm going to be asklng you some questlons based on

that. Your original appllcatlon, sir, consist of about-

six pages and this would appear to be your signature -- is

that your application for pOst—convictibn relief, sir?
A Yes, sir.
Q . Okay. And you've heard me summarize to the judge

this morning that the time of filing this the application

- was somewhat incomplete because you asked to make some

amendments to it; is that correct, sir?

A Yes, sir.

;Q Okay. Aﬁd since that time, sir, you heard me refer

to June 10, 2010, letter that I sent to the judge'along
with 11 pages of typewritten amendments. You received a
copy of that and had a chance to review thatj -sir?

A Yes, sir.

~

Q Okay. Again, it's those 11 pages I referred to —-
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the judge possibly has 12, but one is a blank page. I

looked at his copy. Those are actually arguments that you

'yourself-and someone on your behalf helped you type up; is

that correct?

A Yes, sir.

- Q - And those are the flner to steal points of what you

really ‘want:‘to present to. the judge today as far as the

-issues of why you .feel ‘that you deserve post conv1ctlon

relief?
A ‘*.Yes,'it is.
Q Okay.. I'm going to lead you through some of that and

‘ask you some questlons about the 1ssues contalned here.

-.If .you-can just confirm for us that 1n1t1ally, sir, you

were charged with traff1ck1ng'in,cocaine and,I-believe it

‘was - 400 grams on'theuindictment;.correot?

A - 400 grams or more, yes, sir.: -

Q-+ - Okay. . And. sincewthat‘time, you did appear before

Judge Russo as-Mr. Spencer stated and entered a plea to

trafflcklng cocaine 28 to 100 grams; is .that correct?

.A .. Yes, sir.

- Q All right. And that was done'on or about
'September 15th 20087 .

‘A Yes, sir.

Q From that plea that you entered before Judge Russo,

you received seven years and a . $50,0007
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A Yes, sir.

0 And at the time, sir, .you were represented by Mr. Jim
Smiley who's here in the courtroom today?

A Yes, sir.

T Q Yes, you were represented by him and, yes, you see

him present here in the courtroom today?
A Yes, I was repreSentéd by Mr. James Smiley.

Q Okay. All right. Sir, we are going a little bit out

of order here. But one Qf-the first things you allege on

page two after that plea was entered, you mention your
aﬁtorney failed to file a direct appeal for you. .So first
of all, is that'én}allegation‘you are making still today?
A  Yes, it is.

0 Okay. Tell the Court what, if any, discussibns were

had about appealing after the plea was entered, sir?

A There wasn't any discussion at all. I never had a

chance to even know about an appeal. I mean, I just'—— I
was put in Kirklénd and that was that. I;mean, I didn't
know anything aboﬁt an’ appeal. I didn't speak to him
about an appeal. _I didn't even know I could do thaﬁ.

Q You don't recall anything about the judgé on the
record that being Judge Russo mentioning'anything about

your .opportunity to appeal, sir?

A Yes, I recall that.

Q  So the judge did talk with you about it on the
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record?
A Yes, Judge Russo did.

Q Did you make any written communication to Mr. Smiley

to ask him to appeal that for you?

A No.

Q  And to your knowledge, he never did indeed file an
appeal? - |

A No.
Q -In fact, juSt to cover some other things that may

-overlap help the judge understand. Since that time,

you've had ‘a complaint against Mr. Smiley for a fee
dispute ‘I understand? -

A Yes, sir.

-fQ: - 'And the Court did not rule-in ‘your favor on that they

ruled for Mr. Smiley?

‘A They ruled for Mr. Smiley.’

o] So I'm going to assume the only. time you seen
Mr. Smiley .since the date of the plea was your in court
dealings over that fee dispute?

A Yes.

Q Okay. .Anything‘else You want to add about the

grounds for failure to appeal the case?

A No.
Q All right, sir. Then on page three of your PCR

application which you indicated you amend at a later date.
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20

put 1nto the recor

dpages

You've'alleged some ineffective assistance of counsel.
We'll cover that through the 11 pages you've asked me to

d to define that and also violation of

due process and a defective 1nd1ctment So let me try to

cover that while I can. I had a chance to review those 11

that you asked me to submit in order to supplement

paragraph ten. And I do recall at some points in your

'writings there that you were make~to sure that I

understood, the Court also understood that you wanted to

be clear that YOu were not alleging any more that there

'was a -- fact I believe it's page one of your document

entitled ineffective assistance of counsel at the very

bottom. I have that highlighted the very last paragraph

it saystthe petitioner,submits to this court that he is

not claiming to have a defective or insufficient
indictment claim being submitted here's the circuit court

was divested of subject matter jurisdiction; is that

‘correct, sir?

A Yes, sir.

Q Okay. And that deals more with whether or not you
should have been allowed‘to-plead guilty to the offense
that you have pled to; is that correct, sir? '

A Yes, sir, it is.

Q . Just to be very clear for the judge, he no longer -

needs to consider ten C a defective indictment. You've
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cleared that up for in your supplement; correct?

A Yes.

Q ° All right. Aand just to be very clear; sir, though

there was no direct appeal made on the particular case.

Did you take any further action through any other court in
this state to try to have this matter addressed either
through the Sentencing board or anything of that nature?

Is this the only filing you made?

"A This is the only'filing i've made. .

Q Okay. ' All right, sir. Let's jump into some of the
particulars of -- some of the allegations you set forward.
I'm going to refer everybody to what will be the first

pPage of the indictments that -- not the indictment, but

~the supplement that 'you've made apart of the court record

today for paragraph ten. 1In that, you're alleging that
the Court committed some errdrs set forth in your Brady
and-Freddie Vs. Maryland disclosure. So let's concentrate
on that at this point. You understand, of course, wheﬁ
you allege Brady vs. Maryland,.you are Speaking about
things that should have been disclosed to you prior to.

entering the plea; is that correct?

A " Yes, sir.

Q . Generally, can you set out for us what allegations
you're making about-information that may or may not have

not been withheld from you, sir?
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A | Could you repeat that?

o) Let me see if I can include you in a little bit. Let

~me talk about Brady vs. Maryland by faiLing to disclose

exculpatory material in possession of either the State or

‘your attorney. Do you remember making that amendment,

"gir?

A Yes, sir.
Q And alleging basically that there was some knowledge

of additional witneSs that was never interv1ewed by the
state?

A That's correct.

Q ‘Well, tell the judge about, sir. What is your
allegation as- to imprOpervwithholding of evidence on that
particular matter7

A Well, at the time, it was my knowledge that to
belleve that the evidence couldn t be w1thheld, that's why
I looked into that and I wrote that. I mean, there was a
witness 1n the case who came forward and testified to

Mr. Smiley. and 31gned a statement saying that I had
nothing to do with this crime. I felt as though. with hlm
speaking to the prosecutor‘ahout it something could have
been done, but I don't know crlmlnal law obv1ously And I
thought that it shouldn't have.been suppressed, but it was
from there. And I don't understand that from there. I

mean, that's why I put that in there. I didn't think
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M
AL ;Yes; he was.
Q
A

anything exculpatory could be suppressed.

Q Please don't- tell what the Witnesses answerlng this

" question, but I'm struggling to understand what your _

understandlng of what that witness could or would have

f»presented at the hearing that you felt was 1mportant°

A Well the witness at the hearlng could have presented

that I had no .knowledge of the drugs “that were . placed into

fmy vehicle.  T. mean, .that is-: very.lmportant 1n_the case I
'believea1.

| Q  Let's go ahead and try to identify who this w1tness
-would have been. What was his name?

A Mike Billing.

t:MR;:SPENCER: -For. the record,»I understand that

just go to the allegation itself, you know. I would-

.object;on‘hearsay,wat-understanding it goes to'the

allegation itself. I mean, that's fine.

' THE . COURT: Okay.

MR. ATKINSON: Thank you, Your. Honor.

{ BY MR. ATKINSON:

So you :just identified this Mike Billings. Was

r. Billings a worker of.yours?

~...What . type of business are you in,»Mr. LaRoche?

I've done construction for many years, many many

years.
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- A He was an electrician.

Q What type of activities Mr. Billing's performed for
you, sir?

Q AndAsincé, I have met you when I firét met you -- let
me baék upvand ask about that. First time we met, I came
td your institution; éorrect? | |

A 'fes, sir.

Q We spent about fhree or four hours together; 'We were
together for a long time; weren't we?

A Yes, sir. |

Q And talked about the casé and you shared some
information with me all you knew at. that fime about
Mr.'Billiﬁg} didn't you? |

A Yes, I did.

Q Okay. Aﬂd since that time would you agree IL've made
a diligent effort as I could with information we had to
look him up to try. to find out'about'him and send.letters
to the last known addresses We'had for him?

A Yes, you did. |

Q I stress to you the imbortance'that if we make this

allegation that things could have been different and that

 it's very important to have him come here and testify

about that. Did I tell you that?

A Yes, sir.

Q And even based on all our best efforts, to your
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knowledge has Mr. Billings received word that we were
hav1ng a hearlng today’>

A I don't believe that he did because he's in prison.

Q Did you receive copies of all the letters I sent over
time asking him to come and be hero?

A Yes, sir.

Q Satisfied I've done everything I could to try to get
him here?

'A Yes, sir.

Q I think we've even talked about not having subpoena

power to reach across state llnes and make him come here;
is .that right?

a Yes, you did speak to me about that.

Q And then this morning you informed me that you have

some information that he may be in prison somewhere; is

‘that right?

A Yes,'sir.

Q Can yoo state where for the record_what state you
think he's in prison?

A Well, he was arrested in Massachusetts, that's all I

know. And I mean as far as the prison, I don't know the

-eXact prison he's in, but it was federal charges.

Q Were you eéver present when Mr. Billings spoke to your
attorney -- you ve alleged that he spoke to your attorney,

so let me be clear there. During those allegations were
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you ever present to see Mr. Billings talk to Mr. Smiley?
A Yes, I was there. ,
Q And I believe you Stated that yon feel that the gi;t

of that without getting into hearsay would be some

exculpatory material that Mr. Billings had some

involvement or was responsible; is that right?

A Yes.

Q After he aliegedly made these statements to your

‘attorney, what discussions, if any, you had with

N

Mr. Smiley about presenting that evidence to the Court?

A Well, Mr. Smlley spoke to me about it and he said

‘that ‘he was going to present lt to the prosecutor along

with a statement. And he sald he was -going to fill the

prosecutor in on the other person that Mike Bllllng had

mentioned. And he told me he see what he could do about

it.

Q .The materials we have eﬁeryone referring to that's
now labeled page two of the document that you entered
petitioner submits under mandates that are set forth, as
that understand on-page two, it seems to indicate that you

thought initially the prosecutor had suppressed this

~evidence; is that correct? Is that why you put that into

the document?

A Yes.

Q Okay. Since, then you and I talked about the
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obligation tozpresent that witness the burden will be on

you to refute the State's evidence; is that’ correct?

A Yes.

Q You understand‘that there was some acknowledgment on

the.record_of the witness in the trial transcript. . It was
You aware; right?

A Yes, sir, page 18.

Q All right. Thank you. And tell the Court more about

why you still feel that that was ineffective‘assistance of
counsel by your attorney even though he did mention that

on the record about the witness?

A ‘Well, I feel it was ineffective_assistance of counsel

‘becéusé he -- Mr. smiley weighed the credibility of the -
- witness himself. I didn't know if he could do that or

not. I mean, the law is very confusing, but I just didn't

think that he could weigh the credibility of a witness in

my defense. I didn't think that he could do that.

Q So you're referring to page 18 of the trial

transcript and it's your statement that it was improper
for him to waive that witness' Credibility and fail to
bring him forward?

A Yes.

Q But just to be clear here you now understand, you're
no longer making any allegation that the prosecutor tried

to conceal this witness, are you? -
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A Well, he spoke to the prosecutor and according to
Mr; Smiley, he handed the proSécutor theIStateﬁent that
Mr. Billing gave, so that's why I was saying that. I

‘mean,’ I don't understand that. How can you suppress that
evidence? I donft get that.

Q You also go on to say‘and what is paragraph five of
that page two‘we;re still looking at for the judge's
reference, but it's your position that you were coerced by
counselbto pled guilty, explain to the judge why you
pelieve that, sir?" | ' |

A Well, he.keptvtelling me I was fécing 25 years and

that I would get 25 years,'if'I_went to trial. I mean, I

' asked him what can we do with the. evidence that, YOu know,

that's pfesented here. I said you have a witness, you
have a statement.v I mean, you know, what's gbing on and
he said ybu need to pled guilty. You kﬁow,,seven years is
,betterhthan 25 years. And then I believe I recall him
mentioning to me somethiﬁg about the hand of one is the
hand of all.. And I didn't quite understand that, but he
just kept telling me I woﬁld get 25 years. So I félt as
though he coerced me pecause he kept scaring me into that.
You know, there was something, yeah, that I was afraid of
_25 years. I'mean, that;s a lot of.time.

Q And based.on Ehose discussions, what was the.next

strategy step taken? What did you decide to do?
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1 A Well, it's not what I decided. 'It's what he decided.

2|l He decided he was going to speak to the prosecutor a

3 little bit more and see what ceuld be done. And.a long

4 time went before I heard anything about it. And then when
5 I-was in his presence again and we were at court, he just
6 told me he said listen 4 seven year deal is the best deal
7 || ‘'you're going to get.

8 || O - So the chdice that was presented to you was you

9 || either was going to be tried on this or .you plead to the
10 _ charge that may only have seven years of accountablllty'>

11 -A Yes..

12 || @ .~Okay ‘All right. Continued on page three of the

13- amendment that you made -at the top of paragraph there.

14 You- were stating that you were not gullty of trafflcklng
15 in. cocaine and that you didn't have prior knowledge of .
fj 16. -that cocaine, shared just brlefly with the judge your view
?j 17 of the ‘evidence that would have or could have been
i
Q‘ '18. || presented at trial?
g 19 A . Well, the evidence that would have been presented at
ﬂ' 20 f| trial was the fact that the ex-coworker of mine purchased
| .21 the steal box toilet that the cocaine was placed in and I

22 had no knowledge of that. I have no knowledge of it being
23 in the box. I had no knowledge of it being in my van.
24 The statement that Mr. 'Billing wrote up explaln that. And

<:} 25 he said that Mr. Bllllng stated that he had a frlend AKA
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Kevin, Kevin Diaz, who was a friend of his who was in on

this scam to have me transport the drugs up North without

my knowledge Mr. Smiley knows all this. I mean, the

evidence that Mr. Bllllng would have presented I felt as
though would have cleared me of the charges.

Q Let me stop you there because the very next paragraph
you go on to state that if you were to have a trial on
that, you feel that the State would have falled to meet
their»burden of showing that you knowingly and willfully

violated the law, is that your assessment?

A Yes, it is because I had no knowledge. I didn't

_know. Mr. Billing's stated that to him that I had no

knowledge of those drugs in that seal box toilet that was
stapled and taped up.' I had no knowledge they were in
there None |

Q Just hearlng you make that statement on the stand

today that you believe there to be a written confession, I

. guess, from this other witness. I see that my file does

not have that and since I been representlng you and I

supplled that. I'm assumlng, sir, that you don't have a

copy of that°

A I don't have a copy of_it.'“That's why I paid

Mr. Smiley to represent me.

\

Q But know1ng that that copy -- the statement ex15ted,

the decision was Stlll made to go forward and plead to the
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lesser amount of drugs; is that right?
A Well, he told me that was my best option.
o] Okay. But, I mean, at the time of the plea, you knew

that there was a written statement somewhere from that
allege co-defendant?

A Yes.

Q  Okay. And you knew that prior to the date that you

- entered the plea?

A Yes.

Q Okey. Continuing on —= Yyou covered a lot of that.
Thank you, sir. You doing very wellf Page four of that
same amendment just so everyone can follow along with us
just set out more of the facts and the judge can re?iew
this mote»in his leisure about some of the facts you set
out about what'the general plot was by Mr. Billing and
Mr. Diaz; is that correct? '

A Yes, sir.

Q . And that's now part of the épplication through
consent, so the judge can take a look at that You feel
you set out those facts in a way that the judge will
understand what the allegations would have been?

A I believe the judge will understand it, yes, sir.

Q I'm sure’he will. I just want to make sure that you
feel you been vety Straightforward. Aall right. Have you

had any conversations with this witness, Mr. Billings,
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“a

since the plea date?
A No, I have not.
o) To. your knowledge has Mr.. Billing‘spoken with = -,

Mr. Smiley since the date the plea. was entered?

A I believe not.

Q Okay. » ’ L |
A I don't believe that he did. I mean, I should say it

that way.

Q Just review it any further on that same amendment we

been looking at page five just more of the allegations

-about what the general plot was and what you'felt that

could have been proved. This will save the judge:.a lot of

time. He can review this at his leisure. He's probably

~ reviewing it as we speak and I;appreciate that. You go on

"to state that I think at the_bottdm paragraph--- beg the

Court's indulgence, Your Honor. .Again, page five is just
a summary'of the general plot of how you felt that those

two gentlemen had conspired to do this without your

knowledge; 'So again, it's your statement that‘you don't

- believe the State could have proven thét you hed knowledge

of thie particular event if you presented those witnesses?

A . I don't believe they would have.

Q  Page six this is aboutﬂthe‘middle paragraph where it

talks about’begins Mr. James W. Smiley was fully aware.

You go on to speak about the fact that Mr. Smiley and the

}
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prosecutor had some talks about thls evidence. Were you

present whlle they were talklng about this w1tness

" evidence?
A No, I was not.
Q Okay.A What was your uhderstanding ohly from

Mr. Smlley S8 statements about what was sald durlng this
conversation with the prosecutor?
A He told me that the prosecutor didn't believe it,

that's what he said, He said the prosecutor does not

‘believe what you are saying.

Q How much did you pay to retain Mr. Smiley in the
matter, sir? |

A $25,000.

Q Okay. Let's kind of go off page for a minute and

talk. about hlS representation. How soon after being

arrested for the charges did you first meet with him?

A You have to be patient, that was a long time ago.
Q I understand.
A I believe my brother spoke to him and he came and see

me at the detention center one time and told me he was

going to move for a bond reduction. And it took 37 days,
I belleve, to get the bond reductlon in. And I seen him
one other time for a couple minutes and he told me to be
patient, that we were going to go before a certain judge .

and that was it in that whole time. Now, what else are
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~ you- asking?

Q Well, -I guess, maybe the easier way to answer'this in
total face to face timebyou spend with Mr. Smiley in
helping him defend you in this case. How many hours would

you say that amounted to time he spent with you?

A - How many hours?
Q Yes, sir.
: I couldn't put an exact number, but if I was just to

throw out an estimate, maybe 25, 30 hours'tops.
0 I appreciate that. And then as far asta fair
estimate of other written correspondence and paperwork the

reasonable time to do that. How much time do you think

start to finish that Mr. Smiley spent on this case

eseisting you?

-A | In total?

o Yes, sir.

A Maybe 35, 40 hours.

Q Dld you ever get a copy of where he requested and
_sent_out Rule 5 and Brady 1nformatlon?.

A Yes, I did.

Q ' so you satisfied he did at least ask the State for

those materials?

A .Yes. \

Q I thlnk even parts of these ~- even on page six .in

the current amendment we're looklng at reflects. that

T e T
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obvidusly you receive'some materials dver a DVD, I think
that you made reference to you remember?

A I can't have that while being incarcerated, but I did
get the Brady rule,

Q - Okay. But you are aware he did make a feduest‘for.

any material that would be exculpatdry?

. A Yes, sir.

Q Okay. All righf. And kind of curious on that same
bage toward the bottom, you talk about September 15th wés
the day of your pléa hearing. So I want to be very clear
on that. What was your understanding_of that day thét you
plead? Was it that a jury was selected .and they were
ready to try you if you didn't plea or did you just show
Up on a special day for a particularvjudge so you could
enter the plea?

A No, there was no special judge. It was just to enter

a plea, I believe. I mean, I don't ‘think there was a jury

.ready. Nobody had mention to me anything about a jury.

Q ° So it wasn't a trial court day where you went in and

viewed the jury and they selected them anything like that?
A No. '
Q- Okay. If you wanted to that day, you were free to

leave the -courthouse and do it another déy? You didn't

have to enter the plea; right?

A I don't believe so.
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0 Okay. All right. So just at the bottom of page six '

and I think we clééred this up cause you had some
questions for me about it. I done my best £o try and help
you. You mention that Mr. Smileyvnever mehtioned the
$50;000q fine Fhat wbuld go along with 'pleaing to this; is
that correct, sir? o -

A He never mention that to me.

Q Did he talk'with_you about the superﬁision that wouLd

go along with being an 85 percent offender that would come

. after you are released?

A - He never mention any of that.

Q " You've asked me' some questions about it. Have I done

my beét to clarify somé,of that for you and‘yqu understand
it.now? : | |

A Yes, sir.

Q Okay. Andvyou do recali thét at the beginning of the
transcript, the judge referencés when he's ésking what
you're pleading to that there is going to be a $50,000

fine; .isn't that correct?

A It was é shock to me but, yes,_whehlthe judge mention
that I...

Q ‘So fair to say_thatvwas the first you had heard of "
that?

A Yes.

Q And I'ﬁ sure the judge has already realizedvthat'in




10

11

12
13
14
15
16
17
18
19

20

21

22
23
24
25

37

listening to-our testimony today and looking through the
file, but to be very clear here, you did not enter a
guilty, but you plead under auspicious of Alford vs. North
Carolina; is that correct? |

A North vs. Alford.

Q Okay. And you're familiar with taking a plea under
Alfordi 'Did.your attorney explain that to YOu, sir?

A Somewhat.

Q Try if you could, I know it's been a long time, but
restate for the Court your understanding of how you
entered that plea and why you did if under Alford?

A Well, he baSically,said that I was pleading under
North Carolina vs. Alford and he was stating that I wasn't
admitting to any guilt, but that's what I would be
pleading under. We didn't get too in depth with tﬁét.

o) Because one of the complaints you had at the bottom
of page six there was that the judge failed to develop on

the record the factual basis for take the guilty plea.

That is what you put into your complaint; isn't it?

A Yes, sir.
Q But you would agree with me we've reviewed the
transcript since then. The judge does allow them to set

out what the facts they think they would be able to prove;

is that correct?

A Yes. 
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Q = And:he. doesnlttaskuyou-onwthewreccrdehetherﬁor not

. you're admitting. gu11t to.those charges; .does he°

A ‘No, .I-thought. he -had: to,. you' know, ask me: how the~'

}vdrugs:came;aboutwor:howythegChargewcamegabout;g;That's

- what I thought.

Q But agaln, you were doing iit-.under: North. Carollna

I

vs. Alford,~soryou-never_actually&admltted;gulltyﬁm; ou

'pjust-acceptedwtherdealqinﬂorder;tgravqid,a}higher;criminal

npehalty;1correct?:.w‘,g:ww;w; Swatom L By s ﬁ s

=A 7 Say. that:again? :seonsdon v oo e x

Q - Because you.werexdoingaitzunder;Alforduvs; Nérth

*=Carolina‘youuneverpactuallyuadmittedgquiltﬂtoxtheécharges;

You:did it :to takefadvantagexbfwa;lowenzoffergof time;

didn't you? @ . 00 ol T omen o eme Qja

.A?‘ . That's what:I: thought, ryes i
Qe Beg the Court!'s: 1ndulgence, Your:-Honor.: -Finally; on::

g pageuseven3of;that-flrst~amendment, we~been-going%over.

You note again that even though, I think,. you already

“testifiedqthat Mr. Smlley made a- judgment call about

whether or not the .client -~ the,w1tness:would"be'

: believed. You state. that ‘he never made any mentlon about
~that on the record as .to whether or not. the- w1tness ‘would

‘lie or misdirect the Court. Is that stlll-a.complalnt of

yours?

A - Well, yes, it-is;because if he weighed the
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credibility of the witness why wouldn't he state that he
felt to the CoUrﬁ that the witness was going to lie,
that's why he was weighing the credibility. |

Q Do you happen to recall for all of our benefit in the
transcript where your attorney refers to the witness what
page it was, sir?

A  Page 18.

Q On page 18, I believe that- begins on or around line
nine and I'm just reading from thaf'for everyone's benefit
as I ask you some more questions about it. It says Mr.
LaRoche‘and I produced a witneés that woﬁld have come in
énd testified that he didn't and the previous sentence-was
talking. about the drugs in the wvehicle. And on line 11,
it continues the problem with the witness wasn't-&ery
credible and the risk was extraordinary, but Mr. LaRoche
go to trial at 25 years and we talk through the process?

A - We sure did and that's all we kept talking about was

-me facing 25 years.

Q Okay. Well, let's focus then in on your next
argument about whether or not there was a denial of due
process by his error when it came to the plea thét you
choose to enter. This for the court's reference is the
document that you've entitled trial coﬁrt committed
reversible error and denied the petitionerlhis due

process. And actually numbered page three several of you
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can follow along with us. You're stating that you're

0

upset because you're allowed to plead gdilty to a

different trafficking offense that wasn't a charged

‘offense; is that correct? That's in paragréph one of that

statement.

A Yes, sir.
Q And just to be very clear again that particular

offense was trafficking 28 to 100 grams; is that correct?
A Yes.

Q That's what you pled to?

A Yes.'

Q " Okay. And the initial charge was . 400 grams of more
of cocaine? | |

A Yes, sir.

Q That's important that language about 400 grams
because before meeting me, you started doing somerresearch
on some similar cases; didn't yod? | |

A ‘I tried.. |

Q And you found oné that you want to present to the

court today that you feel is pretty similar to your
| . .

'situation in State vs. Gosnell, which you've allege in

that particular'paragraph on page three; is that correct?
A State vs. Gosnell, yes, sir.
Q Okay. I was talking with Mr. Spencer earlier. He

indicates to me he had a copy of that, but just for the
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judge's reference aék you a few questions about it. On
your behalf, would you like to hand ﬁp a copy so the judge
can look at that? '

A Yes, sir.

Q As I'm doiné so and make sure Mr. Spencer has a copy,
fair to say you and I.have gone over this case several

times and we may have some differing opinions about what

it holds?
A Yes.
Q Okay. But in all fairness to do a good job for you

today and help you present your case to the Court, you
want to talk a little bit about this case with the judge
and let him consider it if it does apply to the case?
A Yes, sir. |
Q Okay.

- MR. ATKINSON: Your Honor, if it please the

Court, I like to approach and just hand up a copy to State

vs. Gosnell.

THE COURT: Very good.

MR. ATKINSON: Thank you, sir.
BY’MR. ATKINSON:
Q Pafagraph two of that amendment, that we're currently
on got a page éhree at the bottom. You're submitting that
your case has the exact same issues is that asserted in

State vs. Gosnell; aren't you, sir?
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A Yes, sir.
Q You are also 1nd1cted for trafflcklng 400 grams of
cocaine or more?
A. | Yes, slr
Q And by your statements in this particular document,

you feel that the Gosnell case stands for the prop031t10n

that what you're allowed to plea to is not a

lesser-— 1ncluded offense of the orlglnal charge, is that

right?
A Yes, it is. 'Yes, sir.
- Q You feel that as just in the Gosnell case that would

be reversible error because it was not a lesser-included

charge?
A Yes, sir.
Q And we've had some talks about the fact that the

Gosnell case, there was also a side issue of the
conspiracy-that Gosnell was charged with. But still after

reviewing that and again as you stated, you're not an

‘expert in the law. You just want the judge to  hear your

concerns. You feel that that case applles and it was

1mproper to allow you to plead to the charge, is that

-rlght7
A Yes, sir.
0 Okay . :Finally, sir,'this-is pretty quick argument

cause the judge will need_time to review that case and
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then review your argﬁments on;page three and four of your'
documents entitled trial court.committéd reversible error.
But you also dlose out by noting that there's another case
Matthews vs. State where you're citing the proposition
that tﬁe legislature intended possession with intent to
distribute to be the lesser-included offense of
trafficking; is that right, -sir?

A Based upon possession, yes, sir.

'Q Since thé time you've pled to this,- you done some

research and feel that you should have been allowed to
plead to possession with intent to distribute?

A Yes, sir. '

Q All'right. But just to be very clear for ﬁhe record,
to your khowledge that was never offered by the |
prosecutor; was it?

A Not to my knowledge.

Q Okay. To your knowledge, the choice was as your
attorney presented it to you either we'll have a trial or
you're subjected to these particular penalties or you can
plead to this today and therg's a minimum cap of seven |
years; correct? |

A Yes.

Q Your position is that that was an improper lesser
offense to be considered and would then need to be

submitted to the grand jury I'm assuming?
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. that there was ineffectivefassistance of counsel b

‘you were dllowed to plead'guilty;to‘thetoffense~tbat you

- A -Yes, sir.
Q Okay. - Why don't you just to make -sure: I'm glVlng

_ a chance to share everything- you want to tell the: Judge,~

' same charges. I know you've spoken’ to .me about'tﬁatfjuSt

‘Massachusetts vs. State, Supreme Court ruling 1990,

maybe I have something confused here, but maybe you

44
A Yes.
QT Flnally, 51r, wrapping up your arguments 1n the final

memorandum that. you gave to the Court. It s two ' pages Qf

consistency that talks about- just ineffective a5313tance

of counsel. That's the title that you gave to it for‘the

amendment in paragraph ten. And you're submittlng again

eCaUSGA

feel was not a lesser-included offense?

you
why don't you explain why you feel that posse381on ‘with
intent to distribute is'a fitting charge and your-

experiences with people that you've witnessed have"those

share that briefly with the judge? ' .

A Well, sharino what I thought was the lawois in

it
says that what you. just stated posse531on with J.ntent to
distribute is a lesser 1ncluded offense of trafflcklﬂg

In case of State vs. Gosnell, it says that traffickind is

not a lesser—included offense of trafflcklng I mealls

Al

£ill me in on that or maybe the'judge oould»ansWer that:

83
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for me?

Q And that was the' intent of your questions that you're
initiating with the judge before we got into trying your
case today; correct? You wanted some clarification about
that? |

A Yes, sir.

Q This is something you and I have talked about that if
you were to prevail on a PCR case, I've informed you that

the only remédy-is to éo back to start and be tried againA

on these charges where you would factor that additional

-amount of time. You're aware of that?

A You've told me that.

Q Okay. - And yoﬁ basically have said I just don't want -
to waive the right to havevthis opportunity to SPeak to
the judge and find out what he says about whether or not

something improper was done. Is that yoﬁr feelings on it?

‘A Well, the judge knows the law, I don't. So the judge

can tell me if it's correct or if it's not?

Q And again, that is the general complaint against

'‘Mr. Smiley is that you were allowed to plead to a not

lesser-included offense that should have been recharged to

the grand jury?

- A Yés,

Q - Finally, in that memo just some very general

ineffective assistance of counsel arguments, I think you
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85

number one through six and you stated that Mr. Smiley'was

‘ineffective for failing to adequately 1nvest1gate your

case. Can you elaborate some on that for us? What didnhe

fa11 to do that he should have done, sir?

A Well he never located the other Witnesses He never

did,anything as far as what Mlke Billing sald He~never
looked into anything.'vHe just talhed to the prosecutor |
about Mike Billing in the statement, but he never move to
interview or to try to'follow_up on.Kevin Diaz and other
people that were 1nvolved in the case. Iimean ;4 or in

the crime I should say. I mean, when you pay somebody to
represent you, Yyou think they would go to full depths to,
you know, give you the best defensevthat\they could, but

he didn't. That's what I feel.

" Q Understanding that the‘charges against you,'you’could

have ranged up to 25 years and possibly more. I ‘know.
there was a marijuana charge dropped; correct?
A Yes, sir.

Q Whether or not it is a proper lesser-included

. offense, would you agree that there was some benefit in

pleaing to the charge that you received because 1t was

lesser time than the charge you were charged with?

A Yes.
0 Did you receive some benefit by having less time?

A Yes. .

PR STk o SIa £ M 02k
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Q Okay. Number two of that states that counsel was
iheffective for failing to subject the State's case to
proper judicial testing; I'm assuming that's the same
thing you just summarized in one that if he had developed

these witnesses in the case, you still had a case at a

trial?
A Yes.
- Q Is there anything else you needed to add for number

two for me?

A No.

- Q Okay. Number three said counsel was ineffective for

failure to inform the petitioner of the trafficking coke

. is not a lesser-included offense. So that just_goés back

to your Gosnell argument; right?

A Yes, sir.

Q Okay. And that's what 'you're basing that on?

A "Yes, sir.

0 I believe-prior to coming into the courtroom today

you had referenced look like a pocket part to one of our.

-code sections. Did you need that for any particular

reference or was that the Matthews case you just mentioned

a moment ago?
A The little book I showed you in the room?
0 Yes, sir.

A The little book just stated the correct




10
11
12
13
14
15

16

17

18

19

20.

21

22

23

24

25

48

87

Q Just to glve you a chance to fully lltlgate your - .

lesser 1ncluded offense of trafflcklng as far as what I

read and what I ‘believed 1t to be.
)
case, SLr,Acause I'm kind of Just asklng you questlons
letting you explain it to the judge today. - Could I hand
up the packet to you and let you refer to that and we can
read into the record why you belleve that to be and the
judge could take reference tO.lt?
A Sure.

MR. ATKINSON: Judge, Idm going to pass up a -
paokage to him. I believe 1t contalns a pocket part to a
South'Carolina Code Section and it's probably a blurb at
some of the notes thete referencing to the statute in the
case that refers to that. If he can just read that into
record for you.

THE COURT: Very good.

MR. ATKINSON: Thank you, Your Honor.

'BY MR. ATKINSON:

Q Mr. LaRoche, just take a look through those two

" envelopes that you brought'with‘you. If you can quickly

refer to that code section and possibly the case that'you
read to me; I just want’to give you a chance to fully
litigate yourgcase today. ' | |

A Well, it's not a case. Itfs actually-what.theydshow

in the book right here.
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MR. ATKINSON: Your Honor, if I could before he
reads it, going to identify for the record what he is
reading from. This is the 2010 CUmulative'Supplement*to

the Code of Laws of South Carolina volume 15A. And he's

- just going to briefly read to you from 44-53-370 at the
“top of page 201.

A" It states the offense of possession with intent to

distribute desc¢ribed in section 44-53-378(a) is a

lesser-included offense to the offenses- of trafficking

* based upon ‘possession described in this subsection.

'Q - 8Sir, I will return these materials to your desk.

Thank ‘you,  Your Honor. So it's your position that that

.“wOuld,have been the :proper reduced chargeée that you should

“have been allowed to plead to?

A Yes, sir.

Q In fact, I think.that one of the complaints you had

when we talked was that the judge on the record refers to

the charge you pled to as a -—- -

‘A - Lesser charge and reduced exposure.

Q Yes, sir.

A It states that on page five on my trénscript and page
three.. |

MR. ATKINSON: Your Honor, I just ask that you
take note of page three and five of the transcript that

the Court had indicated to him that it was a
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50
lesser-inclﬁded offense.
BY MR. ATKINSON: - 7 | ‘ : .
Q I beliéve you said, sir, of least what ——-
A Say that ‘again? ' |
Q You said the Coﬁrt indicated it was.of at least what?
Least exposure is what you said?
A No, . the transc;ipt on. page five states the lesser
charge and lesser éxposure, reduced bharge and reduced
exposure, that's what it“states t;anscript page five.
MR. ATKINSON: I believe you're reading from
5-17, Your Honor. | | o s
A 17 through 21.
Q So we're clear on the questions'I’m asking. It says

they reduced the charges. ‘They reduced thé'exposure and
even though I'm not admitting to any wrongdoing, I'm
entering a guilty plea to the lesser charge because I want

to take advantage of the State's offer, that‘s actually

- your statement; isn't it, sir?

A That's from the Court.

Q Okay. I understand. The Court.summarizing your

statement_that‘you.wanted to go forward on the Alford

- plea; is that correct?

A - Yes.
Q Okay. Cause that's an actual statement from Judge
Russo?
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A Yes, sir.

Q Thank you. Number four back to our ineffective
assistance page‘one in article humber_four. You say that
Mr. Smiley was ineffective because he did not operate in

the range competence required by an attorney in any

criminal proceeding. Anything else you want to add to

what you already explained today?

A I don't—believe he did everything he could have. I

believe there's a lot more he could have done in my case.
I truly believe that. I truly believe if he did, I
wouldn't be sitting here talking to you right now.

Q Yes, sir. Paragraph five seems to refer again back

to the Gosnell complaint that you have about pleadlng

: gullty to an offense that is not a lesser included

offense; is that correct, sir?
A It goes back to Gosnell, yes, sir.
Q " And finally, in number six, you say he was

ineffective for preparing an inadequate defense for the

petitioner?

A I felt as though he never prepared a defense for me
at all.

Q Finally, at the bottom of that just to summarize

again, I already indicated that these are your writings
that you state the petitioner submits to the Court that he

is not claiming to have a defective or-an insufficient
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91

indictment. What you are claiming is that you're allowed

to plead gquilty to a crime’you were not indicted for;

correct? o | ' ‘ L
A Yes, sir.

Q Just to bé clear, thevjudge'does npt have to take
that into consideration as fa# as -- I think he initially

made that complaint in the actual PCR filing. And finally
that relates to your subject mattét jurisdiction argument

that you‘felt the Court didn't have any jurisdiction over

you if you were pleading to a charge you were not indicted -

with?
A Yes, sir.
Q0  Mr. LaRoche, as far as the PCR_épplication and the

amendments you ask me to make on your behalf, that's all I
have. So I wanf t§ give you-a‘chance if you could briefly
if there is anything else that you néed to explain to the

judge; This is your time to talk with him and explain why
you feel Mr. Smiley was ineffective in aésisting you. |
I'1l ask that you do that;at this time?

A I.don’t have anything else to add to the record.

Q‘ Thank you, sir. Satisfied with my representation in

the matter?

A Very much, yes.

Q  You feel I done a good job in assisting you in

putting these arguments before the Court today?.
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A Well, with fhe li@ited time ybu had this morning,
yeah, you did a very good job. Thank you.
MR. ATKINSON: Answer any questions Mr. Spencer
may héve of you, sir. |
" THE COURT: Mr. Spenéer, cross-examination.
MR. SPENCER: . Thank -you, Your Honor.

- CROSS-EXAMINATION

BY MR. SPENCER:

- Q © "Mr. LaRoche, sitting-through your -- listening to

‘your:testimony, it's my understanding basically the:reason

you plead guilty is your attorney was telling you you

could get 25 years if you went to tfial?

"A i Yes, sir.

Q - .And yOu decided -you didn't want to risk .a trial and

get 25 years.  You rather plead guilty under Alfo£d~and

' ‘get seven.years?

A - That was his advice.
Q And you decided to follow his advice?
A Yes, sir. :

Q All right. This Mr. Billings you talked about were

.you present when Mr.'Smiley'interviewed Mr. Billings?

A - Yes, I was.

Q Oh, okay. So you. knew about it. You knew about

~Mr., Billings?

A Yes, sir.:
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i A - Yes, he did.: Hethad;a&conversation_with_theﬁ

- Q And what: he would say? -

A Yes, sir.:

| Q - And Mr.  Smiley: knew about Bllllngs and,what he would:

A}z say?2. o o0 A o S R AU S S ) S SRR S
A Yes,: sir.. - S o e TUpn oo e G e

. Q . . Did --and: you said MrggSmiley:toldutheiprosécqtion

i

about. Mr. Billings? i s toae o ou T L e e
A Yes, he did.i: 5 w. oo coni s '

Q  Okay. I

, prosecutor and Mr. Billing'*~Yes,vhe%said ‘he: had ah‘in-
. depth- ‘conversation with the prosecutor .about: the statement

‘and Mr.: Billlng

Q- : And the prosecutor wouldn't drop:- the chargesz et

A Well, he told me the prosecutor didn" tg belleve it.
Q Okay. Do you-remember~Judge=Russo asking you if you

. were satisfied with Mr. Smiley's:services? ..

A '*\fes; I- remember that.“w

Q And you told him you were} right?

A YesfaIdbelieve I said that,. Because Igdidn't feel as
though'there was anYthing else I couidado-myselfL

Q° Right. | |

A That;s what I paid that man to doarepreSent @e.

o] And you'told Judge  Russo you were satisfied with

Mr. Smiley; 'is that right?
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-(i} 1] A Yes, sir.

2 Q And so is it fair to say at the time you were

’

3 satisfied that Mr. Smiley had done his job?

4 A At the time because I didn't know anything else could

5 be done or what else should have been done.

6 ' MR. SPENCER: Beg the Court's indulgence. Your
7 Honor, no further questions.

8 THE COURT: Very good.

9 Anyvrediréct?

10 | MR. ATKINSON: Your Honor, only one. I just ask
11 that you take judicial notice of the order for trial

12 signed by Howard P. King, the Honorable Howard P. King

é;; . 13 on June 23rd 2008, indicatihg that it was indeed set for a

14 trial certain on September 15th 2008. And I have no

15 further questions for the witness.

16 || . THE COURT: Very good.

17 ‘ Thank you, Mr. LaRoche. You may step down.
18 - (WHEREUPON, the witness leaves the witness

19 || - stand.)

20 - " THE COURT: Might counsel approach the bench for
21 one moment.

22 ~ (WHEREUPON, a bench conference was held in the
23 ' presence of the jury, but out of the hearing of the
24 jury.)

(:} 25 THE COURT: Mr. Atkinson, you had an opportunity
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to take a look at thiSnGosnell'case;; Ahd«I-havefﬁot had

E an.opportunityito review it in—-its entirety, but I - -

certainly will do so.ﬁ'JuSt'briéfly;glancing”atfiﬁ,:it'ﬁ

appears to me as if«this:wasfa%cése;whe:e:Gosnellfactually_

went to trial. : Andutheré'WaS“anyundispdted-amOunﬁ’of'

drugs testified to and:establishedrinwthewstateisfcase._

‘And -therefore, it waé~inappropri§te,to¢charge:a

lesser-included‘offense;becauSGtthere was pot;afdispute

“about the amount” of:drugs.s

“+ MR. ATKINSON:*. That‘is correct; Your Honor. And

also to the Gourt, T would state that the -- I doibelieve .

. it would be distinguishable-from this- particular éase
."because of the:fact that in that case it_weht to trial and

it was.a'conspiraCY“charge&fqr'4007grams. There Was

clearly proof of only about.252'grams;#'Andﬁit:waSﬁJt

proper for the judge in: that case to go back and charge to

the‘jury aflesser—inCludeQ~offensevanddI.believe-?;f=

THE-COURT:  Which presents a very-inte;ésting, I
don't know the answer to=it. - But ifﬁthewdefehdané'WOuld_
have agreed to a -lesser=included offense, do you think it.
would have been reversible error for him to do so;'

MR. ATKINSON: Your Honor, just having to. .

- spedulate, I don't believe it would be. And I think that

is the distinction between -- again, as an_officerlof"the'

Court, I have -to zealously represent my client. .And I'm
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allowed to present that on the record today, but I must be
honest about my assessment of the case. And I feei that
that's the difference here is thaf it was a conspiracy
charge. The,State clearly had -—-

THE COURT: I'm not real sure exactly how the
Supfeme Court-would take‘that. There might be a law on
that affect, but td that effect. But I'm of the -- you
know, just my gut reaction Qould be that if the:defendant
was willing to agree to a lesser-included offense even if
the;e was not really a dispute about the amount of drugs;
if the State was willing to have a compromise and defense

was, I think, probably as a practical matter it probably

would have gone through. But I do understand the Gosnell

case to stand for the proposition when there is an

undisputed amount of drugs, you can't just on the Court's
own volition charge a lesser amount. And to take that to

it's lbgical conclusion, it would seem to me that if we

were to take Mr. LaRoche, and I know he's spent a lot of

time studying and preparing-this, I know this is a very
imporﬁant.case to him, but I think he does missuthe point
é little bit because if we were to take his logic to its
conclusion and he would not be allowed to plead to
anything less than a 25-year sentence according to his

theory with regard to this Gosnell, which wouldn't be good

for him; would it?
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. or nothing.: -

i

MR. ATKINSON@NfNQT sir,deu:;Hono;ﬁ,fI QOgagrée
with you. It sounds like an iséug_they;just_merefy!did
not reach in thétrcasefand.ith'notyon‘all:fourstf Moo

THE COURT: - But I'm saying:in this-caseiif you

'-ﬁake'it;to-itﬁs logicalaconclusionwthatuhéwcould,QOt plead

to.a'lesseréincludedfamountaof-trafficking; hiS;oﬁiyy

..option would be to go to.trial and:it~would;bexZSEYears-%’

ﬂ

f“MRerTKlNSON:haAnd.drwhavefitmreepresehﬁéd=to'
the grand jury I think as he has indicatedf;¥our'ﬁonor.
But' the Court's logic is sound.:::

THE COURT:: It seems likegthath:kind:oﬁ-my

-understanding of the law.

. 'MR. ATKINSON: . Yes; 'sir.

'THE'COURT: All right. Mr.. Spencer, anéthiﬁg
more with regard to Gosnell? |

MR. SPENCER: Yes, Your Honor. I handed up to
Your Honor and'I've:given aanpyuof_this to opposiﬁg
counsel Rollingson Vs;~State; kindﬂof’QOes answeffthe
questidn_posed orlat.least cites the case that~an;wérs the
question, which is cite Anderson vs. State, which is a
éase_where.an individual pled guilty,té vdlUnta:yg |
manslaughter as 'a lesser of murder. fAnd the’arguﬁent) I
believe} was something along the lines is theré wésn't a

factual basis cause there's no evidence of heat of passion
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and provocation.' And the Court said, you know, that's
fine. This is ---

| THE COURT: As a matter of compromise, you can
do that in plea negotiations. However, I think there's e

case that came odut in the advance sheets this year that

said it would be reversible to charge -- it was not

reversible error to refuse a charge for involuntary
manslaughter where there was no evidence that would
establish'heat_of.passiony which essentielly says the same
thing._ |

MR. SPENCER: Right.A The reason it's
differentiated is because pleas are govern by contract
principles and you can certainly agree to Rollingéon
itself says you can plead guilty to something you're not
guilty of as a matter of contract and I think in
Rollingson ---

THE COURT: And particularly in view of the fact
that it's a North Carolina vs. Alford?
| MR. SPENCER: And particulafly in North Carolina
vs. Alferd. _

THE COURT: All right, very good. Anything
further with‘regard to that point of law?

MR. ATKINSON: Nothing further on that point of
law, Your Honor. And if it saves sometime, that would --

the petitioner's case is now ended. And I believe you




10
11
12
13

14

15

16
17
18
19
20
21
22
23

24

25

60

mention probably a break for lunch and then they will call

their witness.

THE COURT: Okay. Very good. One other minor

p01nt, Mr. Atkinson, of course, there was an allegation --

I know thls was an allegatlon that was actually put

forward by Mr. LaRoche, but - the exculpatory 1nformatlon

that he's talking about pursuant to Brady vs. Maryland was

actually discovered by him and'given'to the State, which
is really not what Brady is all about. Youyunderstand
that,.but, I'believe, Mr.lLaRoche does not.

. MR. ATKINSON: Yes, sir, and I apo;eciate you
explalnlng to him on the record : l tried to explaln.that

and that's why I was asklng questlons about at the time he

.had indicated that the prosecutor may have acted in an

inappropriate manner. I think he cleared that up. He now

understand that's not the case and that it was the

responsibility of_his'attorney to present that if that's a

part of their trial strategy. But thank you for
clarifying that onAthe record.

THE COURT: Very- good. We will stand at ease
until tw0«olclock.

Mr. Smiley, I understand,your testimony is not

~going to_take that long, but I do have to be somewhere

right at 12 and I apologize for the inconvenience.

MR. SMILEY: I apologize for being delayed this
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morning, Your Honor.

THE COURT: That's all right. So we will be.
back at two o'clock sharp.

And, Mr. LaRoche, we will see you at two.

(WHEREUPON, a lunch break was taken.)

THE COURT: Mr. Spencer, you recognize.

VMR. SPENCER: Thank you, Your Honor. I Qould
call Mr. Smiley to the stand.

THE COURT: I understand we have a civil matter
that emulates out of Sumter County and we are about to
conclude this matter. Is there anybody here from the
Suﬁter Céunty case? Very good. We will be with you

momentarily. We running a little bit behind. After this,

we will have the luxury of-alllafternoon.

~ Mr. Spencer, you recognize.
Yes, sir, if you could please place your left
hand on the Bible and raise your right hand as the clerk

administers the oath.

THE CLERK: Do you swear the testimony you give

- in this casé will be the truth, the whole truth, and

nothing but the truth so help you God?
MR. SMILEY: I do.
THE CLERK: Be seated and state your name for

the record.

THE COURT: All right. Mr. Smiley, please pull
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1 up a seat, ask you to pull up close to that microphone,

2]l speak, loudly, clearly and slowly in order that we can

3 hear everything that you got to say. And‘let's,start-with

g_ .4 your full name, . Mr Smiley.,

g 5 MR. SMILEY: James Watson Smiley, 1IV.

% 6| s-M-I-L-E-vy. | |

| 7 THE COURT: Very good. Mr. Spencer, you
8 recognize. |
9 | MR. SPENCER: Thank You, Your Honor.

I 10 || WHEREUPON,

'! 11 i ' James W. Smiley, IV

| 12 after first having been duly sworn, testified as follows:
[, : | .

; Croo 13 DIRECT EXAMINATION

| _

14 BY MR.'SPENCER:

15| @ Mr. Smlley, I'm ‘going to lead off with, I think, the
16 first issue that was ralsed before hand, which is the

17 issue of whether Mr. LaRoche asked you to file an appeal?
18 A He did not ask me to.file‘an appeal. It was |

19 explained on the record. 1 briefly went over his rights

20 before we entered the plea. _But since, it was a

21 | negotiated a plea that I had already worked out with the
22 prosecutor that we're asking the judge to accept, I didn't
23-. ee ~- and everythlnngent Smoothly, I didn't see any

24 reason to go back to him afterwards and ask if he wanted

_(:j 25 to appeal because we were asking the Court to accept what
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we had worked out, so nq.. No reason to;

Q Just be overly explicit, theré was no extraordinary
circumstance wéuld have made you think that an appeai-was
warranted? |

A No, the plea went exactly as planned.

Q In terms of their sort of what, I guess, would be
célled>an indictment issue or lesser-included offense
issue, is that something you would have considered
objecting'to?ﬂl

A No, we wanted a lesser offensé. HeAwas v--hé was

found to be in of possession 502 grams of cocaine. He was

‘indicted under .the greater than 400 statute. . We .entered a

plea to the 28 to 100 statute because it had a lesser

. sentence. All of the elements are the same. The -only
“difference is the punishment in the weight, so I didn't
~ believe that there was any issue. On the sentencing

'sheeﬁ,'we'checked\lessereincluded.and.it_was_agreed by all

parties and signed off by the judge.

o] And what was the exposure on the higher charge, the

over 400 charge? -

A . A ‘mandatory minimum 25 .years at 85 percent.
THE COURT: And a violent offense.
A Yes, sir. Most serious versus .a serious and it was a

no parole offense also.

Q Trying not to beat a dead horse. But Mr. Billings --
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actually, can you tell us about did you interview
Mr. Billings?
A Yes, I never knew his last name. I knew him as M%ke.

After I had gotten, Mr. LaRoche out of}jail he was on
bond, allowed to leave the state. He became a' long haul
truck driver. He would sfop in and Visit with me. And he
kept telling me that there;s somebody I needed to meet
that could help exonérate him'because I said if you can
reach him bring him to me cause this fellow'waé.—- hé knew
him. So he brought the gentleman to me -- gentleman
loosely as I knew as Mike. And Mike came tq my office.
The three of us sat down and spoke for about an hour a.

little over. And Mike said he had been wdrking for

- Mr. LaRoche for sometime as his handyman down in Florida

and up in Rhode Island from time to time. And his story

" was that two Cubans had paid him a couple‘hundred bucks to

let them put the cocaine and the marijuana in back of

Mr. LaRoche's truck. Now, of course, by Mike telling me
that, he admits to being part of a conspiracy for half a
kilo. There was no written statement. -I_pufposely-didn't
take a written statement in the case. I thought first as
an officer of the court, I thought if I startéd doing
that, I might need to tell him to go get a lawyer because 
he's admitting to 25 years.' And second of all, I didn;t

want to lock my guy in because he's a little wishy washy
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on some of the points. And so if I havé_a prior statement
that I have fo turn over once he testifies, there's going
to be a prior inconsistent statement to be impeached with.
So as my general-practice, I try not to take Statements
unless I'm afraid I'm going to lose the fellow. And

since, Mr. LaRoche brought the gentleman to me, he worked

.for Mr. LaRoche. And Mr. LaRoche assured me that the

fellow would be available, which he was. I didn't take a

statement.
Q Okay. Had you gone to trial would you have

potentially-called Mr. Billings as a witness?

A Well, we would have had to. We would have had to.
Our case would have been around Mr. Billings and
Mr.,LaRoche. We would have -- my‘defense built on two
prongs. The first would be to challenge thé stop. I
didn't know we would be successful there;, but be one place
to challenge. It was the highway patrolman pulled him

over for crossing two yellow lines. 'And he said he got

him out of the car and brought him to the back of the

truck over general nervousness. I don't think Qe would
have succeeded there because there was more than general
nervous; He saw a plane ticket for the same day that he
was pulled from Florida to Rhode Island. And. I think that
piece of evidence hurt us. because if in fact our theory of

defense on the other prong would have been that he didn't
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know about it somebody else had put it in~there,'why atb
the iast second that he not fly number one. And how would
the Cubans had known he Wasn't.going to fly to put it‘in.
there. And lastly, on our qefense that Ilcensideredva'

weakness assuming that our witness came across credible,

- which I had grave concerns about, but how are they going

to recover the drugs from the van. I just didn't have a

answer to that and I felt like a jury for our defense to

work was going to have to be pretty airtight. T always

tell my clients when the State presents a case and if a

pollce offlcer or bystander gets something wrong, the jury

will tend to forgive small thlngs.v But when we put up a
defense, it bettef work because you get thezlittlest thing
wrong and they tend'to discount the entire defense that.
was my concern. Aléo from the very beginning, we were
worklng for a lesser 1ncluded or a lesser- offense and what
we were able to work,out.

o) All right. Whose decisicn was it to plead guilty?

A Certainly Mr. LaRoche's. He didn't want'to‘go to

trial. I was prepared as I don't blame him. I think he

made the right decision diven his facts. I believe him to -

a certain extent that he didn't exactly know what was in
the back. I was with him -- one of the reasons that we
worked out an Alford plea because I dldn t thlnk he would

1

make it through a. stralght guilty plea in this case, but I
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wanted to make sure he got the benefit.
MR. SPENCER:: Beg the Court's indulgence.
BY MR. SPENCER:
Q Did you coerce Mr. LaRoche to plead guilty?
A No, absolutely not. We came up here to &iscuss
pleading on four different occasions where we didn't‘work

out the plea that we wanted and so we left. Now, we were

running out of time. Technically, Mr. Jepertinger, I

always say it wrong, had pulled. the offer‘beéause we were

getting close to trial. But that day I went back and

. talked with him and was able to get that back on the table

if we accepted it then in which we did.

Q There was some testimony about Mr. Diaz. 1Is that a

name that ---

A I never heard the name Kevin Diaz. I heard of two

Cubans that talk Mike into putting it in the back of the
van. It was five pounds of marijuana, it was found in a
water cooler. And then there was half kilo of cocaine
found inside a box, toilet box. And so when the -- when
they got the cohsent to search and open the van; and that
was on video, is they smelled the marijuana.immediétely,
went to the water cooler and opened it, found the
mérijuana, put him under arrest, which then expanded the
search cause one of ﬁy prongs attacking a search would

have been that the toilet box wasn't open. It was sealed
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and so they had to actually open it, but I think it was
discounted of the fact that he was alreadyrplaoed under

arrest at that‘point in time with the marijuana. I think

it would have been.a stronger'argument'if they hadn't

found any drugs at that p01nt in time about whether they

'could open the next contalner. I thlnk there s case law

that_says.they,could-anyway, but at least it would have
been a stronger argument. | |

Q If you had —-- Mr. LaRoche“had decided to go to trial,
could you guarantee him an acquittal? | |

A : No, certalnly not - I mean, I been d01ng»1t for 18
years and probably trled 75 felony cases durlng that time

and I never guaranteed anybody anythlng as far as a trial

goes.
Q And if he was convicted, he have at least 25 years?
‘A Exactly. Youuknow, you got to make tough decisions

- when you're arrested and looking at that kind of charge.

And, you know, if they been'offeringIIS'or 20 years as a
plea offer,.We probably would have gone to trial. But at
some point, my client makes the decision that he doesn't

want to risk that kind of time. And I -- we wanted

better, there's no doubt abeut that. At his age, he had

no criminal record. He had a plau31ble story that I had

used to my best ablllty in negotlatlons with the

prosecutor, but you couldn t get around the fact it was a-
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large amount of cocaine, large amount of marijuana in the

"~ van of Mr. LaRbche.

Q VOne more thing you ﬁadthinted at it, but I just kind
of wanted to make it clear for the récord. You were not
foo‘sure about Mr. Billing's credibiiity, is that a. fair
statement? |

A Mr. Billings presented at my office and he was --
look like a skateboarder fellow. He had lots -of tattoos
and piercings. And I ask him ébout his criminal record.
Well, he couldn't detail that he had one. When I ask him
about his background, he wasn't terribly forthcomihg. And

also putting him on the stand when you start talking about

making admission about I was involved with an offense that

carries 25 years, he was subject to being arrested. And I
think would have had to been advised of his Miranda. When
you put all that together, I wasn't confident that first
the jury would buy it or second that hé would tell the
same story on the stand. And while you don't want to
impeach that“kind-of witness, is one-of the reasons I
didn't take a statement from him the first time. 'If you
start impeaching your own witness, you are done.
| MR. SPENCER: Thank you. I appreciate it.
THE COURT: I've got just a couple questions.

The applicant indicated that you spoke with him for about

- 25 to 30 hours. Is that an accurate ‘estimate as to how
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much time you'Spend with him?

| MR. SMILEY: It actually might be a little high,
Judge. |
N THE CbURT: ‘The factfsifuation'is not that
complex, but_doesn't —- I feel like I've got a pretty good
grasp‘of what the facts are. Of course, We havén’t been
20 or 30 hours. Db you feel as‘though you undérstood the
facts and the‘law that applies? |

MR. SMILEY: - Absolutely.

TH;}COURT:V Do you feel like you were prépéred
as you could be to tryltﬁe case? |

MR. SMILEY: I was feady to go. Yes, sir.

THE COURT: And you ready to try it?

MR. SMILEY: Yes, sir. 'I've tried -- it's hot
like this was as yoﬁ know,.Your'Honor, it wasn't like it
was something new to me. I'mea;; all I do.is criminal
defénse. It's not that'i do a iittle bit of tﬁis, a
‘little bit of that. -So I handle cases like tﬁié on a very
very regular bésis, so I certainly know the law. I know
the search and Seizure_iséues_fairly iﬁside'and out. .The
only thipg that was unique in this case was handling a
witﬁesg that'ﬁaé produced -- that was dubious in some
respects and I wanted to make sure I handled it correctly;
I think I did. | |

THE COURT: .All right. Cross-examination,
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Mr. Atkinson.
| MR. ATKINSON: Thank you, Your Honor.
CROSS—EXAMINATION
BY MR. ATKINSON:
Q Mr. Smiley, Phillip Atkinson for Robert Laﬁoche. I

" had a chance to meet you just briefly this~morning. I

believe, at some. point, I wrote to your office to indicate
that I was representing him and you providedAto me, I
believe, some of your Rule 5 and Brady material, which is
why I have that in the file. So I appreciaté your
cooperation with that. I'm going to ask you a few
questions about your testimony today, try to follow the
same order that counsel followed. As far és the appeal

goes and I.undérstand your reasons for stating the plea

" went as you expected it to, but after the plea was over

: just-to be very clear, you didn't write to my client to

remind him that he had an opportunity to appeal; did you?
A Not my standard practice, no. ‘

Q . And fair to say you went through some of the
materialé that you seht over, The'day this piea took
plécé-y'all were actually under an order from, I guess, it
was the Honorable Howard P. King for a trial set .certain

on that day; isn't that correct?

A That's true, but that was at the first one of those

orders. I had already received a couple of others. -And
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we were going to go to trial if not —-‘I don't'believe it
was gbing to be tﬁat day. We were expecting it to be.
shortly. I was prepared for trial.

Q All right. éut.as‘far as from what I got in the file
unless‘you have anything that shows otherwise, the.last

order for trial I have indicates that you either going to

plea or be tried on September 15th 20082

A I'm not disagreeing with you.

Q -You mention about weighing credibility of the witness
that was in the transcript. ‘Whét standards Qere you using
for that? I've'already heard some testimony about.him |
having.some tattoos énd piercingS?“

A~ Eighteen years of experience in the courtroom, 75

Afelony cases. And I was able to give him my best

estimation on how a jury would receive him. I‘didn't make
the decision to go tovtrial or to plea. As I have bﬁt two
jobs, I'm a counselor ahd an advocate. As a counselor, I
give'hiﬁ his options. As an advocate, I follow through on
the one he chﬁéses. |

o] Being eXperienced in qriminal law as you- are though,
that's not the way the jury had to see that witness 
cértainly piercingslcould be removed, tgttoosrcoVered, he
could be dressed propéfly for court; couldn'; he, sir?

A Certainly. But.at the samelﬁime, you can't change a

leopard's spot. He is what he is.
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15 .4}

Q You said you did an interview with litigant -- in
fact, you said -- you mention on the stand that's why I
didn't take his statement the first time. How many times
did you meet with Mr. Billings?

A I believe I met with him for an hour and a half. I
met with him a second time up here outside this courtroom
downstairs, but that was a very brief time. But either
way, I wasn't going to take ‘a statement off a fellow whose
story -- Ivdon‘t want to impeach my own fellow. If he's

gone come help us, he's gone come help us. Also, I had

‘some concerns about him making an admission without

counsel to a 25 year offense: No, I didn't send him to
another attorney. 'I-explain to him that he would be
admitting to an_Offense=if he were to testify and he told
me he was fine with it.

Q Follow right into my next question. Again, he

offered to write it and YOu refused ---

A No, he didn't offer to write it. I didn't take a

‘written statement.
'Q - You mention he was fine with that?

¥ He was fine with making an admission in open court to

a 25 year offense.

Q So again, your concern.was more about the criminal

rights of Mr. Billings and than it was your obligations to

advocate to your client?
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A  No, you are misstating it. .
. Q But you mention about why you choose not to take it,
so I'm just'trying to make sure I understand.
A I choose not to take it because when you put him on

the stand, aé I have a prior statement, I wquid have had
to give it to the prbsequtér who would have had
impeachment material. If he hadn't ¢estified consistent
with his fifst statement, i wasn't going to impeach my own
witness. He was either going té.teétify,with us or.he

wasn't. .

Q You came on his freewill to your office; didn't he,
sir? - ‘ |

A He‘certainly did.

Q Tﬁat was abouf a year ana at least two months after
your client had been released on bopd?

A That's correct.

Q In fact, I'll acknowledge this at the-élose. There's

no conflict being aileged,-but just to be clear here, your
client did appear before Judge Nettles-for a bond
reduction hearing? |

A Judge Nettles set the bond in, this case.

Q - And certainly it was favorable and y'all were pleased

with that result?

A Yeah, he got out of jail and was allowed to leave the

state.
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Q  Okay. You mention that you reall§ wanted to try this
case. You thought it would be fun with theftwo issues of
search and seizure and the witnesées that we were just
talking about. Tell me é little bit more about that?
What‘came into your decision not to try it based on the
strength of those two?

A My client's decision. My personal feelings about a

. case and my professional conduct are two different things.

I thought it would be a great case to try, but I'm not the
guy at.the end of the day either goes home or goes to
prison. So as_counSelof, I told him what the risk were.

I thoﬁght the risk were pretty great when you're facing a
25 year charge. The fact that he were the sole occupant
of the.van;which the drugs were found in the quantity, in
the amount of the drugs that were found.

Q Mr. Spencer ask you a few questions just to kind of

‘restate what it was you thought the State would prove, but

just so the judge gets both sides of that. -The plane
ticket evidence you talkéd about, was it your client's
position whether the jury believe him or not that he was
using that plane'ticket tb-go spend time with his daughter
so they could éwifch out a thicle?

A No.
Q Okay. So his statement states that in the record,

which is already apart of the PCR application. You
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disagree and say that's not what he said?
A It's actually -- it's recorded in both the police

report. Otherwise, he said he did that all the time. And

that he changes his mind because he had a toilet and a

- water cooler to bring up to Rhoqé Island, so I disagree

with you, sir.

Q You certainly could have had his daughter come to

trial to teStify if that had beén his position, which I'm

.asserting to you it is because it's in the petition that

he filed?
A What he put in his petition and what the facts were

when I was dealing with him maybe two different things.

I'm just telling you what I was dealing with with him; He 

‘did mention that he could bring his daughter to testify

that's what that was for, but it still doesn't explain
that he was driving that day with a toilet and what have

you. And he had a plane ticket sitting on the console for

‘the same exact time. Whether that -was case or not, it was

add into theiféét that you got an officer that stopped'him
on the side of theiroad driving. You gof a ?lahe ticket
for the same day flfing to the same Qestidatién and his
explanation to the officer was, oh, I do that all the
time. It raises the level of criﬁihai ac;ivity a fobt"
coupled with the nervousness cause that Wouid have béen

towards the fact that whether they could in fact get him
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out, detain him or not for crossing the white line. He
theﬁ consented to the search, but we would have been-going
after the stob itself.- |

Q Don't' let me assume you can follow up. You mention
there was going to be some type of attack on the search
and seizure was that because the cocaine was actually in a
sealed toilet box we talked about earlier?

A Right.

Q You didn't feel they had -- Itguess, maybe there be a
question whether or net they had ﬁrobable cause to go

through a sealed toilet based on what they knew of the

"smell of marijuana?

A Yes, sir, but. there's also-case law that says when

you give consent, it's not limited unless you later limit

it. I just had a federal appeal about that same issue.

0 So the problem with that was if he gave eonsent to
the search you didn't feel tﬁat was going to be a very
viable search and argument?

A Would have made it certainly. I wouldn't have hinged
25 years on that issue.

Q Let me clear up one thing. You mention y'all

probably came up here four or five times I think was your

statement?
A Sure.
Q My client disagrees and that's fine. He had
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testified earlier that y'all had come up here two times.

Could it be‘thaf you came up here times without him to
discuss the plea with Mr. Jepertinger or do you recall him

being with you every one of the four times?

A It's possible that he wésn't.with me on some of those

times. And if I misstated, I apologize. It wasn't
intentionélly.
Q That's quite all right. In trying to get'fhe~history

of the plea offers as they came in, isn't it true that

prior to this plea there actually was a plea offer when he

was somewhat hesitant that would have been aAbettér offer

than what he eventually pled to?

A - That is true.

Q - Tell us,about.that?

A Mr. LaRoche was present. I met with Mr. Jepertinger
and we went back and forth and back and forth that day

trying to work out a plea. I was asking for three under a

‘ten to 28. He was asking for what we ended up pleading to

seven at 85 percent. At one point, he said if he'll plea

'riéht now, I'll give him seven to the ten to 28, which-

would have been max about half.l The difference being the
parolé mofe than anything else. .My clienf Wésﬁ't ready to
plea. And I‘couldn't advise him right then and there to
ﬁump up and grab it. VSo‘theré was an offer that floated

out there not very long. We didn't accept anything that

!
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day.
Q When that offer came in, he wasn't actually,preéent
at that courthouse that day?
A No, he was here. We had it right out there in the

hallway cauée he got real upset that he's being put on the
spot to plea right then. And I said I understand

completely, you know. He was here for that.

1 Q Did y'all ever have any discussions about once the

plea was to be entered whether or not that would be done

‘in front of Judge Nettles or Judge Russo based on the

" backgrounds ---

A It didn't matter because it was going to be
‘negotiated.
Q I see. You mention the criminal report. I just want

to make sure I wasn't misunderstanding. The cocaine

itself was not found in a cooler at all; was it?

A No.
Q .The cocaine was inside of the seal box?
A Seal toilet box, five pounds of marijuana was found

inside -of a white water cooler.

0 Yoﬁ had provided to us your Rule 5 and Brady
information a Florence County Sheriff's Department report
says page two at the bottqm of that it just goes on fo
state at the rear car door area Corporal Brown open the

cooler and immediately detected a strong order of what he
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knew from training experience to be marijuana?

A Yeah.
Q There wasn't any indication by the officers that they

smelled cocaine?

A No..
. Q The smelled what they said was marijuana?
A They smelled marijuana, opened the cooler, which they .

had been given consent to search, fqundithe marijuana,
placed him immediately in cuffs and then expanded their
search and then'upon opening the teilet box fodndﬂa half
kilo of cocaine. ‘

0 VYou mention aboﬁt Mr. Billings havinq,a'previous_
criminal record. Did you do a background search on that?
‘A No, I didn't e#eg know his.last name cause he didn't.
tell me his last name.

0 Where did you receive information. then thet he had a

criminal record?.

A . He told me.

MR. ATKINSON: . And beg the Court s 1ndulgence

I belleve that mlght be all, Your Honor.

THE COURT: Okay.

BY MR. ATKINSON:

Q Mr. Smiley,'also in the Rule 5 information that was .
handed over, there is. at least oné ordered here from, I

believe, 1t also is from Judge King where the matter was
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(j? 1 continued.  You had some problems scheduling some
2 witnesses to be here, that was dated June 9th of 2008. Do
3 you remember that?

4 A No, I don't.

5 Q Okay.

% 6 A I don't know if that was on my side or ther

ﬂ: 7 prosecution side. -

%f 8- MR. ATKINSON: Judge, I just ask that maybe you
E " take judicial notice of that partiéular.order order for

!

10 "trial dated of June 9th 2008, from Honorable Howard P.

(o]

11 King.

12 || BY MR. ATKINSON:

| 13} @ - And I believe you're right, Mr. Smiley, I don't think
; . ;

14 it really reflects exactly who was responsible for it. At

15 any time did early on in the .process as far as scheduling}

16 these trials, did you.indicate to Mr. Jepertinger that you

17 may'have some witnesses that would need to be secured so

e

18 that you can get ready for trial?

19 A Not until later.

20 Q You ever send a subpoena for Mr. Billing or ény other

21» witness?

.22 A No, I didn't.

e

i; . 23 : - MR. ATKINSON: Your Honor, just to close for the
! . ' ‘ ,

w' 24 record, I inquired of my client if there's anything

h (;} .25 further that he wanted me to ask him. .The questions he

:l

P
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would seem to indicate would just be to contradict

something he might have. stated in his amendments that we

-already thoroughly covered as oppose to Mr. Smiley's

recollection. That.being the case,'I.have no further
questions for Mr. Smiley. |

.THE COURT: Any redirect?

MR. SPENCER: _No,'Your Honor.

THE COURT: Tﬁank you.

,You.mayvstep déwﬁ.

(WHEREUPON, the witness leaves the witness
stand.) -

THE COURT: Any objection to Mr. Smiley being
excused? ' | |

MR. ATKINSON: 'None, Your Honor.

THE COURT: You free to leave. Thank you.

MR. ATKINSON:— Your Honor, before'we'cloée, if I
make one poinf-I mention during questioning of Mr. Smiley

about the possibility of ahy conflict. I don't 'see that

there is. I just want to note that for the record that I

‘have had a chance to discuss with my client that he

appeared before you for a bond reduction heéring. He was
very hﬁppy with the outcome of that. You probably didn't
hear much of the facts of the case. You certainly weren't

the trial judge'or the plea judge énd we just wanted to

 acknowledge that that did occur. We don't see it as any
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type of conflict. And if there were one anyway, he would
waive it. And glad to have you consider this matfer
tbday. Third, I need to just mention that I made several
attempts to contact Mr. Billings as you heard with the
questioning of my client. I called for him in.the‘hallway
today. We even come back at two o'clock. He's still nét
here, so certainly he has not appeared and I just wanted
that noted for the record. Thank you, Your Honor. |
THE COURT: All :right. ' Mr. Atkinson, sbmetimes

it's hard for me to remember what I did last week and I

certainly don't remember the bond hearing. I acknowledge

the fact that he waives any potential conflict.

All right. Anything further from the State?

MR. SPENCER: Your Honor, if you wish, I can
make a short closing.

- THE COURT?. I'll be glad to hear anything that
you got to say. Yes, sir.

_MR; SPENCER: Your Honor, jﬁst briefly, we
already talked about the issue as raised that cited

Gosnell. And I think Rollingson is actually more on

_point. You can plead to something even if the factual

basis isn't quite on point. And all the time people plea
to voluntary manslaughter as a lesser of murder.
Moving on from that, the general rule is absent

in an extraordinary circumstance. There's no requirement
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that counsel even advised his client of the fight to

: appeal'a guilty pleé in this case. Judge Russo had

advised him of that. Of course, this was negotiated.

'Everybody walked away with whatvthey,ihtended to have that

- day. There was no reason to'appeal@ There!s no testimony

there Mr. LaRoche ever asked for - an appeal. 1In terms of,
you know, Mr. Smiley said, you know, there's no way I can

guarantee ---

THE'COURTzl Isn't there a South Carolina Supfeme '

Court that came out this year fhat says that you have an
obligation to advise client of.his right to appeél?

MR. SPENCER: There's federal case I'm familiar
with. I'm not aware of them ¢oming'out and saying you
have to adviée the right to appeal from a guilty plea;
Federal case is slightly different than State vs.
Weathers.

THE COURT: Might have been -- I think it was
the right to‘appeal a post-conviction relief. But at any

rate, you very well might be right. But nonetheleés in

. this case, clearly the Court explained to him that he had

a right to an appeal; ‘And aécofding to Mr. Smiley, he
advised him he had avrighf to appeal.-

MR. SPENCER: That's right, Your Honor.

THE COURT: Vefy"gbod. All right. .Very good.

MR. SPENCER: Thank you, Your Honor.
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counsel.

THE COURT: Anything, Mr. Atkinson?

MR. ATKINSON: Your Honor, I guess to reply to

“that. I feel compelled on behalf of my client just to

reiterate what he has stated from the beginning and the

‘amendments that he had to fully hear the point. 'But he

would. still maintain that he was encouraged to plead
guilty to improper charge under his view of the Gosnell

the case, that the lawyer was ineffective in repreSenting

. him to secure that witness. You heard some testimony
today that when you have the chance to -~ I understand

‘that there's a case that states in order for him to be

successful on a PCR relief that he has to have that

witness take the stand and state what would have been said

that that came in through Mr. Smiley's testimony about

. what would'haVe been offered and the fact that he was more

concerned about somebody else's criminal rights than he
was about the rights of his own'client. That he take that
statement, he didn't preserve'it whether it was believed
or not. "~ He had a criminal record; did you lopk if up.

No, I.didn't look it up. And for those reasons and
everything stated in the amendments, we would jﬁst
reassert that that it -was ineffective assistance of

And that would be my client's position. I don't

know if he had anything further to add to that. I can

inquire of him. But I believe his amendments state very
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clearly what his position is. 1I've tried my best to give
him the chance to advocate for that before you. Thank

you, Your Honor.

THE COURT: All right. Mr. LaRoche, I'm going
to take all these matter under advisement. These are very

important matters. I know you have a very substantial

‘sentence. I want to have an opportunity to review all the

written material that you have provided to me. I want to
faké a look again at fhese caseé. ‘And I will notify your
lawyer and Mr. Spencer give them memérandum of my
decision. And you'will receive an order eventually from
your lawyer. And yoﬁvhave 30 days from the dafe you
receive it to appeal any ruling that I migh£ have.

MR . LAROCHE: Thahk you,.Your anor.'

THE COURT: Good luck to you.

END OF REQUESTED TRANSCRIPT
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CERTIFICATE OF REPORTER

STATE OF SOUTH CAROLINA )

COUNTY OF FLORENCE )

I, Keshia Reed, Court Reporter and Notary Eublié
in and for the Stéte of South Carolina At Large, do hereby
certify that the above-entitled cause>was”heard as
hereinaftér sef out; that I was authorized to and did
transcribe the said proceedings; and that the fofegoing
and annexed paged, numbered llthrough 87, inclusiﬁe,
constitute a true and accurate transcription of_my-»
stenographic report of the said cause taken duriné the
said heéring. In the Court of Common Pleas for Fldrence
County, South Carolina, on the 8th day of Septembef, 2011.

I do further certify that I am neither of kin,

. counsel nor interest to any party hereto. 1In witness

whereof, I have hereunto affixed my signature this 4th day

of April 2011.

Keshia Reed, Court Reporter




SC0210000 FLORENCE COUNTY SHERIFF DEPARTMENT
* o INCIDENT REPORT CASE# 07 03 998 PAGE 2

ON 03/28/07, I, SGT. SCOTT BROWN, WAS WORKING A SPECIAL OPERATION IN
FLORENCE AND DARLINGTON COUNTIES. ON THIS DATE, CPL. RUSS BROWN, OF THE
: SOUTH CAROLINA HIGHWAY PATROL, STOPPED A VEHICLE AT THE ABOVE LOCATION AND
HIS NARRATIVE OF THE EVENTS ARE AS FOLLOWS:
ON 03/28/07, AT APPROXIMATELY 23:45 HRS, CPL. RH BROWN WAS ON PATROL
ON I-95 IN FLORENCE COUNTY. WHILE MONITORING NORTHBOUND TRAFFIC NEAR THE
155 MILE MARKER, CPL. BROWN OBSERVED A BLACK FORD VAN TRAVELING NORTH IN
THE #1 LANE. AS THE VAN PASSED BY, CPL. BROWN OBSERVED THE VAN DRIFT LEFT
ACROSS THE YELLOW FOG LINE AND TRAVEL SEVERAL HUNDRED YARDS WITH THE LEFT
TWO TIRES ACROSS THE LINE. CPL. BROWN PULLED OUT AFTER THE VAN AND OBSERV-
ED THE VAN CHANGE LANES TO THE RIGHT AND CROSS THE WHITE FOG LINE ON THE
RIGHT BEFORE ABRUPTLY CORRECTING. CPL. BROWN INITIATED A TRAFFIC STOP NEAR
THE 156 MILE MARKER NORTH. CPL. BROWN APPROACHED ON THE PASSENGER SIDE AND
OBSERVED SEVERAL SMALL TOOL BOXES, TWO TOILET BOXES, A LARGE WATER COOLER,
AND A SMALL LUGGAGE BAG IN THE REAR. AT THE PASSENGER WINDOW CPL. BROWN -
MADE EYE CONTACT WITH THE WHITE MALE DRIVER WHO D .
THE STEERING WHEEL. AFTER AN EXTENDED PERIOD, C¥f:.
DRIVER TO ROLL DOWN THE PASSENGER WINDOW. THE DRIVER SEEMED TO BE STARING
THROUGH CPL. BROWN AS IF HE DID NOT SEE THE OFFICER. HE WAS VERY WIDE
EYED AND APPEARED STARTLED BY THE OFFICERS PRESENCE. CPL. BROWN REQUESTED
TO SEE THE DRIVERS LICENSE AND THE PAPERWORK ON THE VAN. CPL. BROWN ASKED
THE DRIVER WHERE HE WAS COMING FROM AND GOING TO. THE DRIVER INDICATED
THAT HE WAS COMING FROM PALM BAY, FLORIDA GOING TO RHODE ISLAND. WHEN THE
DRIVER HANDED CPL. BROWN THE REQESTED PAPERWORK, HIS HAND AND THE PAPERS
WERE SHAKING. CPL. BROWN TOLD THE DRIVER, NOW IDENTIFIED AS ROBERT LAROCHE,
WHY HE WAS STOPPED. CPL. BROWN ASKED THE DRIVER ABOUT HIS TRIP TO FLORIDA.
THE DRIVER INDICATED HE OWNED A HOUSE IN PALM BAY AND HAD BEEN DOWN WORKING
' ON THE HOUSE. CPL. BROWN OBSERVED A PIECE OF PAPER IN THE CENTER AREA OF
THE VAN THAT SHOWED A FLIGHT CONFIRMATION FOR THE DRIVER FROM ORLANDO TO RI @
FOR 03/28 (THE CURRENT DATE). CPL. BROWW HAD THE DRIVER STEP TO THE REAR
OF THE VAN WHERE HE COULD SPEAK TO HIM. AT THE REAR OF THE VAN, CPL. BROWN
SAW THAT THE DRIVER WAS WEARING A LOOSE, UNTUCKED SHIRT AND CHECKED THE
DRIVER FOR WEAPONS. THE DRIVER APPEARED VERY NERVOUS AS HE WAS SWAYING AND
CONSTANTLY CROSSING AND UNCROSSING HIS ARMS. THE DRIVER INDICATED HE WORK-
ED CONSTRUCTION. CPL. BROWN HAD THE DRIVER REMAIN AT THE FRONT OF THE
PATROL CAR WHILE A WARNING BOOK WAS RETRIEVED. THE DRIVER SAID HE HAD BEEN
IN FLORIDA DOING TILE WORK. DURING THE ENTIRE CONVERSATION, THE DRIVER WAS
SWAYING, CONTINUOUSLY CROSSING AND UNCROSSING HIS ARMS, RUBBING HIS ARMS,
AND COULDN'T STAY STILL. CPL. BROWN QUESTIONED THE DRIVER ABOUT HIS
NERVOUSNESS. THE DRIVER SAID HE WAS NOT. CPL. BROWN ASKED THE DRIVER
ABOUT DRIVING AFTER PURCHASING AN AIRLINE TICKET. THE DRIVER SAID "I JUST :i
DO THAT" AND THAT HE WOULD BE CREDITED FOR THE FLIGHT. CPL. BROWN ADVISED
THE DRIVER THAT THAT WAS UNUSUAL AND HE AGREED. CPL. BROWN ASKED ABOUT THE
ITEMS IN THE VEHICLE AND IF THEY BELONGED TO THE DRIVER. HE SAID YES.
CPL. BROWN THEN ASKED ABOUT ILLEGAL ITEMS IN THE VAN SUCH AS GUNS, ALCOHOL,
OR. ILLEGAL DRUGS. THE DRIVER SAID NO. CPL. BROWN THEN ASKED "SO IF I WANT <
TO SEARCH THE CAR, I WOULDN'T COME UP WITH ANYTHING?". THE DRIVER LOOKED
AWAY AND SAID YES. CONWAY PD OFFICERS GORE AND CAUSEY ARRIVED ON SCENE.
CPL. BROWN AGAIN ASKED IF THE DRIVER WAS RESPONSIBLE FOR ALL OF THE ITEMS
IN THE VEHICLE. AFTER A LONG PAUSE, THE DRIVER LOOKED AWAY AND SAID YES.
CPL. BROWN COMPLETED THE WARNING AND ASKED FOR CENSENT TO SEARCH THE VAN .G
- ~ [HE DRIVER STATED YES. CPL. BROWN AGAIN PATTED THE DRIVER DOWN BEFORE
TURNING HIS BACK ON THE DRIVER AND ASKED ABOUT THE TOILET. THE DRIVER SAID
THE TOILET WAS FOR HIS HOME IN RI. CPL. BROWN BEGAN TO SEARCH THE VAN
STARTING WITH THE FRONT PASSENGER AREA. AT THE REAR CARGO AREA, CPL. BROWN @
OPENED THE COOLER AND IMMEDIATELY DETECTED A STRONG ODOR OF WHAT HE KNEW




$C0210000 FLORENCE COUNTY SHERIFF DEPARTMENT

_ INCIDENT REPORT CASE# 07 03 998 PAGE
JFROM TRAINING AND EXPERIENCE TO BE MARIJUANA. INSIDE THE COOLER (5) FIVE
PACKAGES OF MARIJUANA WERE LOCATED. THE DRIVER WAS HANDCUFFED AND ADVISED
HE WAS UNDER ARREST. THE DRIVER WAS ADVISED OF HIS "MIRANDA" RIGHTS. A
FURTHER SEARCH OF THE VAN RESULTED IN A LARGE AMOUNT OF COCAINE BEING
LOCATED INSIDE ONE OF THE TOILET BOXES. LT. FULEIHAN OF THE FLORENCE
COUNTY SHERIFF'S OFFICE, RESPONDED TO THE SCENE AND TOOK PICTURES. THE
SUBJECT, SUBJECTS VAN, AND THE DRUGS WERE TRANSPORTED TO THE COMMAND POST
FOR -PROCESSING. THE MARIJUANA FIELD TESTED POSITIVE AND WEIGHED OUT AT
JUST OVER (5) FIVE POUNDS. THE COCAINE FIELD TESTED POSITIVE AND WEIGHED
OUT AT 18.2 OUNCES. THE VAN AND $582 IN US CURRENCY WAS SEIZED BY THE
FCSO0. ALL OTHER EVIDENCE WAS TURNED OVER TO FCSO. THE SUBJECT WAS TRANS-
PORTED TO THE FLORENCE COUNTY JAIL. WARRANTS K155227 (TRAFFICKING COCAINE)
AND K155228 (PWID MARIJUANA) WERE OBTAINED AND SERVED ON THE SUBJECT. DEA
WAS CONTACTED AND INTERVIEWED THE SUBJECT. ADOPTION OF THE CASE BY DEA IS

PENDING.
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