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Good morning,

Attached find Petition for Rehearing and Appendix for the same, as well as proof of
service for the same. The hard copy has been deposited in the mail.

Thank you,

Brandi

Brandi Larobardiere
Legal Assistant

3 Boyce Ave, Greenville, SC, 29601 864-331-1751

truluckthomason.com brandi@truluckthomason.com

&

864-243-8115

THE Law GFFICES OQF

TRULUCK THOMASON, LLC

PRIVILEGE AND CONFIDENTIALITY NOTICE: This communication (including any attachments) is being
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The sender does not intend to waive any privilege, including the attorney-client privilege, that may attach
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THIS OPINION HAS NO PRECEDENTIAL VALUE. IT SHOULD NOT BE
CITED OR RELIED ON AS PRECEDENT IN ANY PROCEEDING
EXCEPT AS PROVIDED BY RULE 268(d)(2), SCACR.

THE STATE OF SOUTH CAROLINA
In The Court of Appeals

Sherry A. Lee, Respondent,
V.
Light Rx Greenville, Appellant.

Appellate Case No. 2021-000532

Appeal From Greenville County
Charles B. Simmons, Jr., Master-in-Equity

Unpublished Opinion No. 2023-UP-038
Submitted January 1, 2023 — Filed February 1, 2023

AFFIRMED

Kimberly Truluck Thomason and Devon Marc Puriefoy,
both of Truluck Thomason, LLC, of Greenville, for
Appellant.

Sherry A. Lee, of Fayetteville, North Carolina, pro se.

PER CURIAM: Light Rx Greenville appeals the master-in-equity's order holding
it in contempt, imposing a $3,000 sanction, and awarding Sherry A. Lee her travel
expenses. On appeal, Light Rx Greenville argues the master erred in imposing a
criminal, rather than a civil, sanction after Light Rx Greenville failed to appear as
ordered. We affirm pursuant to Rule 220(b), SCACR, and the following
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authorities: Wilder Corp. v. Wilke, 330 S.C. 71, 76, 497 S.E.2d 731, 733 (1998) ("It
Is axiomatic that an issue cannot be raised for the first time on appeal, but must
have been raised to and ruled upon by the [master] to be preserved for appellate
review."); Stanley v. S. States Police Benevolent Ass'n, 435 S.C. 524, 527, 868
S.E.2d 412, 414 (Ct. App. 2021) (“When a party receives an order containing relief
that was not requested or contemplated, the party must present its objections to the
Issue to the trial court in a Rule 59(e), SCRCP, motion to preserve the issue for
appeal."); Abba Equip., Inc. v. Thomason, 335 S.C. 477, 486, 517 S.E.2d 235, 240
(Ct. App. 1999) (noting an appellant "bears the burden of providing an adequate
record for [the appellate] court to conduct a proper review").

AFFIRMED.!
GEATHERS, MCDONALD, and HILL, JJ., concur.

1 We decide this case without oral argument pursuant to Rule 215, SCACR.
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INTRODUCTION
This Court issued its Opinion on or about February 1, 2023, affirming the master in equity’s
imposition of sanctions against Appellant. The Court found that Appellant failed to raise the
question of whether the master improperly imposed criminal, rather than civil, sanctions with the
lower court, and was therefore procedurally barred from challenging the same for the first time on
appeal,
Appellant petitions the Court for rehearing on the question of whether the master’s imposition

of criminal sanctions is a challenge to subject matter jurisdiction.

ARGUMENT

A. The lower Court’s Order for criminal sanctions raises a question of subject
matter jurisdiction which can be raised for the first time on appeal.

On or about February 1, 2023 this Court issued an unpublished Opinion finding that
Appellant’s appeal was procedurally barred pursuant to Rule 220(b), SCACR, due to the Court’s
determination that Appellant challenged the master’s imposition of criminal, rather than civil,
sanctions for the first time on appeal. [Feb. 1, 2023 Opinion].

It is well settled that unlike other challenges to a lower court’s findings and rulings, “lack of
subject matter jurisdiction may be raised at any time and may be raised for the first time on appeal.”
Ganit v. Selph, 423 S.C, 333, 338, 814 S.E.2d 523, 526 (2018).

The jurisdiction of the master is conveyed upon it by reference from the circuit court., S.C.
Code Ann. § 14-11-10 ef seq. “The jurisdiction of the Court of Common Pleas is defined in Section
15 of Article IV of the Constitution as follows: “The Court of Common Pleas shall have exclusive

jurisdiction in all civil cases...” Burge v. Willis, 5 5.C. 212, 213 (1874).






Unlike civil contempt which must be shown by clear and convincing evidence, criminal
contempt in this state must be shown beyond a reasonable doubt, Poston v. Poston, 331 S.C. 106,
113, 502 S.E.2d 86, 89 (1998). The difference between the two is substantial because the
constitutional safeguards provided in the Sixth Amendment may be triggered in criminal contempt
proceedings. A contemnor has a constitutional right to a jury trial before a criminal sentence of
more than six months incarceration may be imposed. Curlee v. Howle, 277 S.C. 377, 385, 287
S.E.2d 915, 919 (1982). Although the contempt power is inherent and essential to the preservation
of orderly proceedings, it is not unbounded; the power of contempt is checked by the sacrosanct
right to be iried by a jury of one's peers. Article I, Section 2, of the United States Constitution
provides: “The trial of all Crimes, except in Cases of Impeachment, shall be by Jury....” The right
to a jury trial is amplified by the Sixth Amendment, which reads, in part: “In all criminal
prosecutions, the accused shall enjoy the right to a speedy and public trial, by an impartial jury of
the State and district wherein the crime shall have been committed....” State v. Passmore, 363 S.C.
568,572, 611 S.E.2d 273, 275 (Ct. App. 2005).

While the underlying matter was in fact civil, the master’s imposition of a criminal sanction,
which entitled Appellant to a criminal jury trial, falls beyond the subject matter jurisdiction of the
master, as was therefore impropet. |

Conclusion

This Court should vacate the sanction below for violation of Appellant’s constitutional rights
and remand with an instruction for Respondent to name the appropriate defendant.
Dated this 10" day of February, 2023.

##¥%Signature on following page***






LIGHT RX GREENVILLE

s/Devon M. Puriefoy

Devon Marc Puriefoy (#102097)
Kimberly Truluck Thomason (#79179)
TRULUCK THOMASON LLC

3 Boyce Avenue

Greenville, SC 29601
devon(@truluckthomason.com
kim@truluckthomason.com
864-331-1751 (p)

Counsel for Appellant






CERTIFICATE OF SERVICE

1, Devon M. Puriefoy, certify on this date, February 10, 2023 a copy of Appellant’s
Petition for Rehearing, was served on the Sherry A. Lee, Respondent, via U.S, Postal Service
mail, addresses as follows:

Sherry A. Lee
575 Castle Rising Rd. Apt 3F
Fayetteville, NC 28314

s/Devon M, Puriefoy
Devon M. Puriefoy
S.C. Bar #102097







