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STATEMENT OF ISSUES ON APPEAL

A. Did the trial court properly award summary judgment to DIC on the grounds that
the Plaintiff’s claims for negligent design/construction were barred by the
applicable statute of repose?

SUGGESTED ANSWER: Yes.

B. Did the trial court properly grant DIC’s Motion for Summary Judgment where
the Plaintiff failed to carry his burden of establishing that DIC exercised sufficient
control over the subject premises such that it could be held liable for the injuries
that occurred on that property?

SUGGESTED ANSWER: Yes.

C. Did the trial court properly grant DIC’s Motion for Summary Judgment where
the Plaintiff failed to carry his burden of establishing that DIC exercised sufficient
control over the entity that owned the subject premises such that DIC could be
liable for that entity’s negligence?

SUGGESTED ANSWER: Yes.
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STATEMENT OF THE CASE

A. Factual Background

1.  The Subject Incident

This case arises out of an incident that occurred in what was known as the Children’s Park
on Daniel Island on the night of November 11, 2016. The Appellant, Matthew Zetz (“Appellant”™),
accompanied his brother to inspect a vendor’s booth that had been set up to promote his brother’s
orthodontics practice during Daniel Island Park Day, which was to take place the following day.
Appellant’s brother walked into the park with the guidance of a police officer with a flashlight.
Appellant, who was unfamiliar with the park, walked some distance behind them without the aid
of a flashlight.

The Children’s Park, which was recently razed to allow for the construction of a new park
and public marina, was originally built to resemble a map of the Charleston area. Some of the local
waterways depicted on the hardscape surface of the children’s play area were built as an actual
water feature, consisting of a fountain that filled shallow concrete trenches with water. On the
night of the incident, the fountain had been turned off and, by all accounts, there was no water in
the trenches. Unfortunately, Appellant took the proverbial “step in the dark™ and stepped into one
of the water feature trenches, fracturing his left ankle.

2.  The Development of Daniel Island

After his fall, Appellant sued four different “Daniel Island entities”: Respondent Daniel

Island Company (“DIC”), Daniel Island Town Association (“DITA”), Daniel Island Community

Association (“DICA”), and Daniel Island Community Foundation (“DICF”), as well as MGR
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Resources, Inc. d/b/a Moonlighting Landscape Lighting Systems.! Because Appellant’s arguments
rely heavily on the relationship between DIC and DITA, it is necessary to explain these entities’
respective involvement in the development of Daniel Island.

DIC, a for-profit corporation, was the original developer entity for the entirety of Daniel
Island. Prior to developing the island, and in compliance with the South Carolina Horizontal
Property Act, DIC executed a master deed setting forth the necessary details of the development.
As development progressed and DIC began selling the lots, DIC created several property owners’
associations comprised of property owners for the various geographical sections of Daniel Island.
These associations, including DITA, are non-profit corporations managed by boards of directors
and operated in accordance with the master deed. DIC, as the declarant entity listed in the DITA
master deed, has the right to appoint DITA’s directors until a specified percentage of the properties
within that association have been sold to third party owners, at which time its board members will
be elected from the association’s members. In other words, the master deed expressly states that
DIC, as the developer of the property, has the power to appoint members to the boards of the
property owners’ associations until that power is automatically and completely turned over to the
members of the associations.

3.  The Children’s Park

At the time of Appellant’s fall, the Children’s Park was owned by DITA. Prior to DITA,
the Park was owned by an entity called DIBS-Sales Center, LLC (“DIBS-SC”), which had taken
title to 8.33 acres, including the property on which the Park was built, from DIC on March 24,

1999. In late 1998 or early 1999, Lee Skolnick Architecture and Design Partnership was hired to

" At the time it was granted summary judgment, Respondent was the only defendant remaining in
the case.
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design the Children’s Park. Thereafter, The Greenery, a landscape contractor, was hired to build
the Park in accordance with Skolnick’s designs. The Greenery then sub-contracted the landscape
lighting design and installation component of the project to MGR Resources, Inc., d/b/a
Moonlighting Landscape Lighting Systems. Construction of the Children’s Park was not
completed until 2002, after DITA took title to the property. However, DIBS-SC conveyed the
property where the Park was being built to DITA in 2001. At the same time, DITA also took title
to several other park areas on Daniel Island. The conveyance by DIC of numerous parks to DITA
in 2001 was the fulfillment of DIC’s obligations to the City of Charleston under the June 1, 1995
Development Agreement for Daniel Island. That document states:

All parks and other similar features shall be dedicated to the City upon
completion by a Developer in accordance with the Land Development Regulations
with the exception of those tracts of land with the improvements located thereon
which an Owner Party or Developer may elect to convey to a non-profit property
owners’ association. All roads shall be built in accordance with road standards of
the City of Charleston, except where deviation therefrom may be permitted by
permit in connection with the project shall be subject to all city-imposed application
processing and permit fees and charges with respect to applications for
development and construction within the property which are in effect on the date
on which each application is filed so long as such fees and charges are in force and
effect on a citywide basis. (emphasis added).

B. Procedural History

On October 2, 2017, Appellant Matthew Zetz filed suit against Daniel Island Community
Foundation (“DICF”), alleging negligence. (See generally P1.’s Compl.). More than two years
later, on November 8, 2019, Appellant filed his First Amended Complaint, adding claims against
the following entities: (a) Respondent Daniel Island Company, Inc. (“DIC”), (b) Daniel Island
Town Association, Inc. (“DITA”), (d) Daniel Island Community Association, Inc. (“DICA™), (e)
MGR Resources, Inc. d/b/a Moonlighting Landsape Lighting Systems, and (f) Daniel Island Town

Center Owners Association. On April 29, 2020, Appellant filed his Second Amended Complaint,
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dropping Daniel Island Town Center Association from the list of Defendants and asserting
negligence claims against DIC, DITA, DICA, DICF, and MGR Resources.
In his Second Amended Complaint, Appellant alleged:
The fall and resulting injuries and damages to [Appellant] were caused directly and
proximately by one or more of the following negligent, negligent per se, grossly

negligent, careless, reckless, willful, wanton and unlawful acts, and/or omissions
of the Defendants in any one or more of the following ways:

a. In negligently designing the Public Park;

b. In negligently constructing the Public Park;

C. In negligently lighting the Public Park;

d. In negligently maintaining the Public Park;

e. In negligently managing the Public Park;

f. In negligently repairing the Public Park repair;

g. In negligently renovating the Public Park;

h. In negligently securing the Public Park;

1. In failing to observe the dangerous condition presented by the
trench;

]- In failing to properly keep the Public Park clear of dangerous
unlighted and unmarked concrete trenches;

k. In failing to appreciate the gravity of the dangers associated with
dangerous unlighted and unmarked concrete trenches in the Public
Park;

1. In failing to enact policies that would ensure the safety of licensees

and invitees in the Public Park;

m. In failing and omitting to take any precaution whatsoever of a
reasonable nature to protect this Plaintiff from the dangers of the
Public Park on the occasion that the Plaintiff was using the same;

[and]

n. In failing to adequately warn the Plaintiff as to any dangers that
may be present in the Public Park.
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(See P1.’s Second Am. Compl. 9 55).

Additionally, Appellant’s Second Amended Complaint contained copious allegations
“upon information and belief” for which no supporting evidence has ever appeared in the record.
The focus of the majority of those allegations was a gentleman named Matt Sloan. Mr. Sloan was
involved with the development of Daniel Island for many years. While it was never stated
anywhere in the pleadings, these allegations were seemingly Appellant’s attempt to hold DIC
liable under a corporate veil piercing and/or amalgamation theory, arguing that Matt Sloan was
some kind of puppet master behind everything that happened on the island. Nevertheless,
Appellant’s only stated cause of action was negligence. For the reasons set forth herein, DIC was
properly awarded summary judgment on all of Appellant’s claims against DIC.

C. The Order From Which Appellant Appeals

On September 14, 2020, DIC filed its Motion for Summary Judgment. In that Motion, DIC
sought summary judgment on all of Appellant’s claims against it on the grounds that the claims
were filed well beyond the applicable statute of repose and that DIC owed Appellant no legal duty
at the time of the incident that is the subject of this litigation.

On October 20, 2020, the Honorable Roger Young heard oral arguments on DIC’s Motion
for Summary Judgment. At that hearing, Judge Young indicated that he was inclined to grant the
Motion but continued it to allow Appellant more time to conduct discovery into certain issues.
Specifically, Appellant’s counsel explained the need for further discovery into its corporate
amalgamation theory, or DIC’s alleged control over the other Daniel Island associations:

MR. JEFFERIES: Specifically this, Your
Honor. There are three other defendant entities
that are controlled by this defendant. We would
like e-mails that are to and from those defendant
entities that relate to the control of those

entities.
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And, specifically, one is called the
Daniel Island Town Association that this defendant
controls the board of. So if there are e-mails
back and forth that show that level of control, how
much control it has, we would want those e-mails
related to the Daniel Island Town Association.

THE COURT: Well, I'm trying to think
out loud here as to what an e-mail under that
category would include, when you say it relates to
the control of them, I understand your theory as
you've brought it under the single business entity
theory the supreme court has, but it's not just,
yeah, these people all own the same companies.
You have to show some kind of abuse or
injustice somewhere. It's not just, yeah, these
people all own or control. What's the injustice
inequity theory you're going for here? I mean,
it's okay that one company owns other companies.
That's not a problem.

MR. JEFFERIES: We agree with that,
Your Honor. Our theories are actually two-fold and
the single business enterprise theory is probably
the weaker of the two.

The primary theory is simply this.
There is an entity called the Daniel Island Town
Association that admits that it owns that park.
And there is evidence that the Daniel Island Town
Association is controlled by this defendant, Daniel
Island Company.

(See Oct. 20, 2020 Transcript of Hrg., at 7:23-9:7). In response to this argument, the Court
continued the Motion in order to allow Appellant more time to conduct discovery into this issue:

THE COURT: It's not ripe. It's not

ripe. You've got to finish discovery at least on
this issue of this corporate ownership before I can
entertain a summary judgment motion on it. So
you're entitled to some discovery on that,

Mr. Jefteries. I'll let them renew that summary
judgment motion after discovery is done on that
issue.
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(See id. at 19:13-20). Thereafter, following a second hearing on DIC’s Motion for Summary
Judgment, on October 9, 2022, the Court entered an Order Granting Defendant Daniel Island
Company’s Motion for Summary Judgment ("Order"). (See generally Sept. 9, 2022 Order Granting
DIC’s Mot. for Summ. J.).

In granting summary judgment to DIC on all of Appellant’s claims against DIC, the Order
states: “The Plaintiff’s negligence claim against DIC can be divided into two general categories:
1) negligent design/construction of the park; and 2) failure to properly maintain the park. The
Plaintiff cannot prevail on either of these theories.” (See Order, at 4). As to Appellant’s claim for
negligent design/construction of the park, the trial court held that “the statute of repose bars the
Plaintiff from any recovery.” (See Order, at 4). In addition, as to the failure to properly maintain
claim, the court held that “the Plaintiff failed to provide any support for the notion that DIC had
sufficient control over the park to create a legal duty in that entity.” (See Order, at 5). Finally, the
court held that Appellant “was not able to point to any facts in the record to support either [a
corporate amalgamation or veil piercing claim].” (See Order, at 5).

On October 4, 2022, Appellant filed his Notice of Appeal from the Order. (See Appellant’s
Oct. 4, 2022 Notice of Appeal). For the reasons that follow, the Court should affirm the trial
judge’s Order Granting DIC Summary Judgment.

ARGUMENT

A. Standard of Review

Summary judgment is appropriate “if the movant shows that there is no genuine dispute as
to any material fact and the movant is entitled to judgment as a matter of law.” Rule 56(a), SCRCP.
Summary judgment must be granted “if the pleadings, depositions, answers to interrogatories, and
admissions on file, together with affidavits, if any, show there is no genuine issue as to any material

fact and that the moving party is entitled to judgment as a matter of law.” Rule 56(c), SCRCP.
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"Summary judgment should be granted when plain, palpable, and undisputable facts exist
on which reasonable minds cannot differ." NationsBank v. Scott Farm, 320 S.C. 299, 303, 465
S.E.2d 98, 100 (Ct. App. 1995); accord Moore v. Barony House Restaurant, LLC, 382 S.C. 35,
40, 674 S.E.2d 500, 503 (Ct. App. 2009) (quoting Rife v. Hitachi Constr. Mach. Ltd., 363 S.C.
209, 214, 609 S.E.2d 565, 568 (Ct. App. 2005)). “In determining whether any triable issue of fact
exists, the evidence and all inferences which can reasonably be drawn therefrom must be viewed
in the light most favorable to the nonmoving party.” Miller v. Blumenthal Mills, Inc., 365 S.C.
204, 219, 616 S.E.2d 722, 729 (Ct. App. 2005). Similarly, “[o]n appeal from an order granting
summary judgment, the appellate court will review all ambiguities, conclusions, and inferences
arising in and from the evidence in a light most favorable to the non-moving party below.” Id.

"On summary judgment, the court's task is not to try issues of fact but to determine if
genuine issues of material fact exist." Murphy v. Tyndall, 384 S.C. 50, 53, 681 S.E.2d 28, 30
(Ct. App. 2009). “The purpose of summary judgment is to expedite disposition of cases which do
not require the services of a fact finder.” Blumenthal Mills, 365 S.C. at 220, 616 S.E.2d at 730.
"Summary judgment is completely appropriate when a properly supported motion sets forth facts
that remain undisputed or are contested in a deficient manner." Guinan v. Tenet Healthsystems of
Hilton Head, 383 S.C. 48, 53, 677 S.E.2d 32, 35 (Ct. App. 2009) (quoting Davis v. McLeod Reg'l
Med. Center, 367 S.C. 242, 250, 626 S.E.2d 1, 5) (2006)).

For the reasons that follow, this Court should affirm the trial court's grant of summary

judgment to DIC.

B. The Trial Court Properly Granted Summary Judgment to DIC on Appellant’s
Negligent Design/Construction Claim.

In its Order, the trial court granted summary judgment to DIC on Appellant’s negligent
design/construction claim. (See Order, at 4). Importantly, because Appellant did not appeal that

portion of the Order, that decision is not before this Court.
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Nevertheless, even if the Court finds that Appellant properly preserved the issue for appeal,
it is clear that the trial court properly granted summary judgment on that claim. Our courts have
never held that a prior owner/developer of real estate can be held liable for bodily injuries to an
invitee of a subsequent owner for design or construction defects. At the time of Appellant’s fall,
DIC had not owned the Children’s Park for 17 years. As such, the law of construction defects is
inapplicable to this case.

Assuming, arguendo, that a cause of action may lie against a distant former owner of real
property for design and construction defects, the statute of repose barred Appellant from any
recovery under construction law principles. The Children’s Park was completed in 2002.
Appellant’s injuries were sustained in 2016. This action was filed in 2017. Given that the project
was completed prior to 2005, the old thirteen-year statute of repose applies. See S.C. Code Ann. §
15-3-640 (2005). Thus, the statute of repose expired roughly two years before this action was
commenced. For that reason, the trial court properly awarded summary judgment to DIC on
Appellant’s negligent design/construction claim.

C. The Trial Court Properly Granted Summary Judegment to DIC on Appellant’s
Claims Based on “Control.”

The remainder of Appellant’s claims, which are the focus of his appeal against DIC all hinge
on a single word: “control.” However, Appellant’s definition of “control” has been a moving target
throughout the litigation. On the one hand, Appellant claims that DIC is liable because DIC had
direct control over the Children’s Park. On the other hand, Appellant claims that DIC is liable
because DIC has control over DITA, a separate corporate entity that owns the Children’s Park. In
making these arguments, Appellant has conflated entirely separate areas of law. In its Order, the
trial court distinguished between the different concepts of control that Appellant purports to use in

asserting his claims against DIC, stating:
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