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Dear Ms. Kitchings:

On February 8, 2023, the South Carolina Supreme Court decided Walbeck v. I'On Co.,
LLC, No. 2019-000968, 2023 WL 1809318 (S.C. Feb. 8, 2023), a case concerning developers’
dishonest, self-dealing failure to turn common areas over to a homeowners’ association. The

Court’s decision affirmed in part and reversed in part the Court of Appeals’ 2019 decision,
Walbeck v. I'On Co., LLC, 426 S.C. 494, 503, 827 S.E.2d 348, 352 (Ct. App. 2019).

Appellant had cited the Court of Appeals’ opinion in his initial brief (pp. 12-13) for the
following proposition: if a developer has either superior voting power over a property owners’
association or the right to appoint association board members and veto association action, the
developer may have enough control over the association to create a fiduciary relationship.

The Supreme Court’s February 8, 2023 decision supports this interpretation. Specifically,
the Supreme Court stated that “[d]evelopers owe fiduciary duties to homeowners and
homeowners’ associations regarding common areas,” and explained that a fiduciary relationship
is not necessary “extinguished” “when a Developer turns over control of the HOA to its members
by relinquishing its superior voting power.” See Walbeck, 2023 WL 1809318, at *7, *7 n.11 (citing
Goddard v. Fairways Dev. Gen. Partn., 310 S.C. 408, 414-15, 426 S.E.2d 828, 832 (Ct. App.
1993)). Rather, a developer’s duties “stem from developer control of the entity, the ongoing nature
of construction, and the transfer of common areas,” id. at *7 n.11 (citing Concerned Dunes West
Residents, Inc. v. Georgia—Pacific Corp., 349 S.C. 251, 260, 562 S.E.2d 633, 638 (2002)); thus,
because the developers in Walbeck “maintained consistent veto authority over the board” (an
authority they did not use, Walbeck, 426 S.C. at 516-17, 827 S.E.2d at 359), “continued
construction . . . past the 2009 conveyance, and delayed the transfer of the disputed property,” their
fiduciary obligations remained, Walbeck, 2023 WL 1809318, at *7 n.11. In addition, the Court
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held that for derivative-suit purposes, any attempt to make a formal demand of the HOA’s directors
“would have been futile in light of the Developers’ remaining control of the HOA through its veto
power.” Id. at *9.

Respectfully submitted,

s/Angeline Larrivee

c: Kenneth Michael Barfield, Esq.
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