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'STATE OF SOUTH CAROLINA . J IN THE COURT OF COMMON PLEAS

. e
N LT

~ COUNTY OF LANCASTER, - »- .. ) [*FO& THE SIXITH JUDICIAL CIRCUIT
Demario Thompson, #323258,_1‘4 . ; : CaéeéNb.: 2020-CP-29-0632
Applicant, s ; |
v, | g ORI:PER OF DISMISSAL
State of South Carolina, ; :
R Respondeént. ;
' )

- This matter comes before the C ohrt by way of Applicant Dcmario Thompson’s application
for post-conviction relief (PCR) filed April 4, 2020, On Scptember 8, 2020, Respondent filed a
return and motion to dismiss. On August 4, 2021, the Court issued an order denying Respondent's
motion to dismiss, Thereafter, Respondent filed an amended return on February 8. 2022,
requesting an evidentiary hearing.
On September 2, 2022, an cvidentiary hearing convcncd before the Honorable Daniel D,
Hall at the Lancaster County Courthouse. Applicant was pre%sem and represented by Tommy
Thomas, Esquire. Assistant Attorney General Danielle Dixon rcfprescntcd Respondent. Applicant
testified and called as a witness his frial attorney T, Bre;mdon Steen, Esquire,  During
cross-examination of Steen, the State played lor the Court a 911 gall of the victim that was entered
into evidence at trial, Following a thorough review of the trial transcript and the testimony and-
evidence presented at the evidentiary hearing, this Court finds Applicam did not meet his burden
of proof. Thus, this Court denies relief and dismisscs this app]iqfation with prejudice.

Procedural History

Applicant is confined in the South Carolina Department pf Corrections pursuant to orders

of commitment of the Lancaster County Clerk of Court, In Odtober 2014, the Lancaster Grand
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- Jury indicated Applicant for first- degrce burg;larv (2014 Gb 29 l'”21)--attempled= murder (2014-

CJS 29-1322), two counts of pmntm{, and prcscntmg, a izrcarnb. and possesqmn or display of a
firearm or knife during the commussxon'oi'a,.vwlent crime.. l,‘h!es_e_ chiarges arose afier Applicant
entercd the apartement of his‘.gi'fll‘riéhd, Kéasha Drafton, and thi:y got into an argument, resulting
in Drafton and a neighbor ca]lmg 911, KA

On January 5-6, 2015, /\ppll(vdm p:oceeded to a jury tria] before the Honorable Brian M.
Gibbons.  Applicant was. represented by T. Brandon Steen.  Assistant Solicitor Andy Cook
prosecuted the case. Prior to trial, Appliéant moved to exclugde testimony from the apartment
complex manager regarding a tresbass ndtiée banning Applicant from the p‘mpcrty. Applicant
raised several grounds, including improper character cvidcncei; under Rule 404(B), SCRE, and
undue prejudice under Rule 403, SCRE. The Court denicd the x:potion. (Tr. 23-35),

During trial, Deputy Rueben Silberman testified he res;:}ondcd to a disturbance call at an
apartment complex between 4:00 and 5:00 a.m. on July 2, 20]4; When he arrived, he spoke with
Drafton, who was very upset. Deputy Silberman averred Dr‘al‘IOI{l had been in a physical alteration,
explaining she had wounds on her head and neck and her clolﬁes were torn, Deputy Silberman
also noticed Drafton’s apartment door had been kicked in and w;aS hanging off the hinges; he took
pictures of the door, which were entered into evidence, Applipant was not present, but Deputy
Silberman spoke with Drafton’s ncighbors. (11, 52-61). |

Dominique Huff testitied he lived across the hallway from Drafton and was in his
apartment the morning of July 2, 2014, thn he heard a disfurbance coming from Drafton’s
apartment. He went outside and sraw Drafton’s aﬁarlment door hanging off the hinges. Huff stated
it was dark inside the apartment, but he heard *a whole bunch of ¢ ommotion.” He initially returned

to his apartment but heard someonc yell *he had a gun.” so Huff grabbed his gun and went back
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~outside. Huff testified he saw Applicant downstairs arguiny with another neighbor. - He also saw

Draflon come out of her apartment ;cryihgfh.y'sterrﬂiéaliy:'f"(f‘l"‘t".r 62-70).

- Jamie Hunt, who lived:-wivﬂ:f Huff ;md their three éhii"ldfen, recalled waking early on the

morning of July 2, 2014,-after hearing “the disturbance and son’fpeohc kicking in doors-and stuff.” .
‘She testified Huff went outside and then returned and told her tcé call 911, (Tr. 71-73),

- The apartment complex manager testificd Applicant had never been a resident.  She
‘testified she prepared a letteron March 18, 2014, advising Dra['t?ogn that Applicant was banned from
the complex, and Drafton signcd the letter ackmwlcdging sheiunderstood it. (Tr. 73-76). 'The
letter, which was entered into evidence over objection, statedéApplicant was banned from the
complex and would be charged with trespassing it he rclumed.: It also advised Dratton that her
lease would be terminated if she allowed Applicant to enter; her apartment or was found in
Applicant’s presence on the property.

Drafton did not appear at trial. The State moved to cnilcr a 911 call Dralion placed the
night of the incident. Applicant objected, raising several m‘gurnicms including that it violated the
Confrontation Clause, Afler hearing argument and listening to the recording, the Court overruled
Applicant’s objection and allowed the call into evidence. (Tr, 7':»7-83).

After the State rested, the court granted Applicant’s iiircclcd verdict motion on both
pointing and presenting charges but submitted the possession ol'a weapon charge to the jury. (Tr.
91-98, 103). The jury convicted Applicant of first-degrec burg]::ary and, on the attempted murder
indictment, the lesser-included offensc of ;llird-dcgrcc assault ;and‘ battery. The jury acquitted
Applicant of possession or display of a firearm during a violent lerime. Judge Gibbons sentenced
Applicant to fifleen years' imprisonment for (irst-degree burglary and time served for third-degree
assault and battery.
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Applicant timely appealed, and-Appellate Dcffcﬁd‘gr-,lci;:hr;Strom submitted a brief asserting

the tiral court erred in (1,).ad'mi‘lt‘i‘lflg?th0ﬂOfﬁ»ﬁESb&SB‘ nféticc:»:l‘('t_t-tfér; because it was irrelevant, unfairly

prejudicial, hearsay. and impermissible bad act evid,cnce;s(%).:ald,liniui,ng the 911 call because it was

not propetly authenticatéd-and it violated the Confrontation Cvla}:lse; (3) denying a directed. verdict :
|

on the burglary charge when the State failed to present evide‘nccilmt Applicant intended to commit

~ @ crime inside the apartment or:injured the victim while. COn‘llr:n'i'lting a burglary; and (4) denying.

.+ -his new trial motion .when the:cumulative effect of the. ertorsiwas so prejudicial -as to deprive- e

Applicant of a fair trial. On Junc 29, 2017, the Court of Appeals issued an opinion affirming,

State v. Thompson, 420 8.C. 386, 803 S.L.2d 44 (Ct. App. 2OI7)E. Thereafter, Applicant petitioned

for a writ of certiorari to the Supreme Court of South Caroliﬁla. The Supreme Court initially

granted certiorari but later dismissed it as improvidently granln:‘.d. State v. Thompson, 426 8.C.
i .
325, 826 S.E.2d 871 (2019). The remittitur was sent April 3, 2419,
|

Current Application |

Applicant untimely commenced this PCR action on gl\pril 8, 2020." In his original
application, Applicant alleged counsel was ineffective for (1) ncjbt presenting Drafton as a witness
and (2) tailing to object to portions of the State’s closing iargumem concerning Applicant
possessing and pointing a fircarm when the court dismisscd% those charges and no evidence
supported the argument. Prior to the PCR hearing, Applicant aimended his application to allege

counsel was ineffective for not presenting evidence to contravene the allegations that he entered

~the victim’s dwelling by kicking in the door, At the close o(‘tl}xc hearing, counsel for Applicant

! The State filed a motion 10 dismiss, which was denied after fhe Court found equitable tolling
should apply pursuant to Mose v. State, 420 8.C. 500, 803 S.I..2d 718 (2017).
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- the victim had been strangled, contending this wa'ls--imfpt?(;)pen‘gla)'

-Testimony: Presented at the-Evidentia

-~ Al the PCR hearing, Applicant. testified he; nover bonded out and was detained for.six . - . s

- ‘also-argued plea counsel was ineffective: for not ij;e:,c;irn,gftdt:(a’&limqny‘by Deputy Silberman that

testimony.

' Hearin

~months prior to his trial.- He statcd plea counsel was appointed| to represent him and visited him

wtwices  Applicant averred he didinot have the opportunity: te: dli;cuss defenses with. plea.counsel;.

- he explained it *came up a-couple of times but was:so brief” -
' {

- Applicant testified Drafton was his girlfriend, and hcr{* door was damaged prior to the

incident giving rise to the burglary charge. Applicant explained police had kicked in the door after

being notified of a prior altercation involving Applicant and Dhrafton. Applicant believed plea

counsel should have obtained the incident report to show the d

bor was previously damaged. He

maintained he did not damage the door on the night of the ingident giving rise to the burglary

charge. Applicant admitted Drafton could not tell the apartment

manager about the damaged dogi‘i

beeaiise she would be cvicted due to prior altercations betwden her and Applicant.  He also

admitted he was not on Drafton’s lease and was aware of the nor

Applicant recalled reviewing the discovery with trial couhscl He testified he dld not plead

tregpass letter,
I

euilty because he was told the trial would not go forward if Dmlupn did not appe'lr and Appllcant 5

understandm& was Drutlon was not going to appear. He explanped Draﬁon did not want thc casu

o be plosccut»d and had signed a document to that effect. /kpphc«:mt also comended he ;v\#s

charged with the wrong offense; he believed malicious injury to

battery would be the proper charges. When asked why he beli

property and possﬂ)ly aqsault and

rved malicious injury to property

would be the appropriate charge. he replied, “Because 1 was hitfing it.” Applicant acknowledged

Drafton told him to leave when he went to the door on the night of the incident giving rise to the
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- burglary charge: He also acknowledged tellingdhe trial dourtdutting sentencing that-Drafton would

- not let him into the apartment that night, "Whet asked whidthe did when she did fiot let him if1, he-

replicd, “Beat on the dooruntil it came-open, 2 -4 Lt oo

.+ Although Applicant stated he d-id‘ndlfp‘lead‘guiIt*y";be'cauise he was tokd the trial would not .

- go forward if Drafion did not dppear, he also contendéd trial 'L‘oﬂscl should have presented Draflon:

i
t

- asawitness. He-acknowledged Drafton was subpoenacd by the State' but did notappear at trial,

+« <+ Trial eounscltestified-he'was appointed to represent Applicant shortly after Applicant was. =22 Lo o oo

artested and had ample time to prepare for trial. He stated Draffon called him frequently because
she wanted the charges dropped. However, he clarified that Drafton never told him the incident

did not occur. Plea counsel stated his strategy was to attempt to keep Drafton’s statements out so

there would be insufficient evident to convict Applicant. He ackéowledged Drafton did not appear
|

for trial and explained he never considered calling her as a \-vitfjposs because he believed the case

was better off without her, However, he explained he had prcpaf&cd for both if she appeared and if

she did not appear. '

Trial counsel stated he discussed the plea ofters with Applicant, but Applicant was not
willing to plead to anything other than time served. He further i}dvcrrcd Applicant may have pled
to injury to the door, trespassing, and simple assault. Regm‘dilng the broken door, trial counsel
stated he did not further investi/gate that issuc because Drafton tbld him the door had been kicked
in during a prior altercation with Applicant. Trial counscl did| not recall Applicant raising this
issuc with him. 7Trial counsel acknowledged the State presentie'd evidence and made argument

about the door being kicked in. ‘He averred combatting evidencg that the door was kicked in that

night could be useful for the attempted murder charge.
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© .0 Trial counsel acknowledged he did notiobject when Deputy Silberman testified, “1 tooka :+/ v e e

-picture toshow that-there was awound on heringekiyit appedared 1o be the result of some sort.of - = oo

strangulation,” (59-60, 24-25).. He also acknowledged-the: cviddjnce pertaining to the gun charges -

was very ‘weak.  Trial counsel agreed the 9141 calli wasithe strongest evidence and noted made. .-
- several arguments 1o have it excluded.?- He further agreed-the 911 call was sufficient to supporta -« .

= finding that Applicant had -a gun. Trial counscl:-believed he did everything he could.to keep out oo

. the 911 call. He stated he also:challenged the introduction.of the no-trespass letter.

- Findings of Fact and Conclusions of Law

This Court had before it the Lancaster County Clerk of Gourt records, Applicant’s records
from the Department of Corrections, the trial transcript, Appligant’s appellate records. and the
records of this PCR action. This Court has had the opportunity to review the trial transcript in its
cntirety and has heard the testimony at the PCR hearing. This <'_Tourt also had the opportunity to
observe the witnesses presented at the hearing, closcly pass upor their credibility, and weigh their

testimony. After a careful review based on the Strickland standard set forth below, this Court finds

Applicant has failed to carry his burden of proof. Below are this Court’s findings of facts and

conclusions of law as required by section 17-27-80 of the South|Carolina Code (2017).
Ineffective Assistance o[CounsF: {
In a PCR action, an applicant bears the burden of provi.ng the allegations. Rule 71.1(c).
SCRCP; Butler v, State, 286 8,C. 441, 334 S,E.2d 8]‘3 (19835). |An applicant alleging ineffective

assistance of counsel must prove “counsel’s conduct so undermined the proper functioning of the

adversarial process that the trial cannot be relied upon as having produced a just result.” Strickland

v. Washington, 466 U.S. 668 (1984); Butler, 286 S.C. at 441. 334 S.E.2d at 813,

2 The 911 call was played during the PCR hearing; during the cpll, the caller identifies herself as
Dralton, identifics Applicant as the perpetrator: and states Applicant had a gun.
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* “The:test. for. effectiveiassistance oft caunseliis-whither: the representatiormwas within the o - i)

.o range-of competence demanded-of at"tornEys"i:n:":‘oﬂiminail?«cfa‘;se}';,’-'n Watson v. State; 287 $:C. 356, =7 reer o

357,338 S:E.2d 636, 637 (1985),: Courts presume sounsel rendeped adequate assistance and-made -« -, -

- -all significant decisions in-th¢:exercise.of reasonablo: professional judgment. Butler, 286 -5:.C; at

S 44, 334 S E.2d at 813, An upplicant must overcome:this-presymption to-receive relief. Cherry:. oo i

Sy, State, 300-5.C: 115, 386 S1E.2d 624.(1989) b invert e 60 b e i e

~aen o establishiineffectivie assistancerof.counsely the: PER applicant must prove (I)counsel’s « oo v

performance fell below an objective standard of reasonableness, and (2) the applicant sustained -

prejudice as a result of counsel’s deficient performance. Stricklhnd, 466 U8, at 687-88; Cherry.
300 S.C. at 117-18, 386 S.E.2d at 625. To establish prejudice, t|hc applicant must prove “there is
a reasonable probability that, but for counsel's unprofessional etrors, the result of the proceeding
would have been different.” Cherry, 300 S.C. at 117-18, 386 8.J3.2d at 623,
Failure to call Drafion as a witngsys
Applicant contends counsel was incffective for not calling Drafton as a witness. This Court
finds Applicant has failed to prove counscl was inctfective in this regard. At the PCR hearing,
trial counsel stated he did not plan to call Drafton because he elieved the case would be better
without her testimony. He testified that although Drafton wanted the charges dropped, she never
indicated it did not happen. This Court linds credible the trial counsel’s testimony that Drafton
never indicated this incident did. not occur. Considering thdt, this Court finds trial counsel
articulated a valid strategy for not calling Drafton as a witness|and thus was not deficient. Se¢

Whitehead v. State, 308 $.C. 119, 122,417 S.E.2d 529,-531 (19p2) (“[W1here counsel articulates

- a valid reason for cmploying certain strategy, such conduct [will not be deemed ineflective

assistance of counsel.”), Further—and eritically—Drafton did net tcstify at the PCR hearing; thus,
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~Applicant.did not prove: prejudice from-counsels:fuilure. to call-her as a witness. See Bannigter-ve: - op iy i

- testimony: of a favorable-witness orotherwise.olfer the:testimony: in accordance with the rules.of -

- evidence at the PCR hearing in-order to:establish-prejudice from the witness' failure 1o testify at- . oo e

+ trial.”"). Based on the foregoing, this claimiis-denjcd-and-dismisged with-prejudice. - -

e o datluee tosobject to:closing Grgument L s e e L b

o dnshisapplication, Applicant contends plea:counse! was [neffective for failing to-object-to, iy

portions of the State's closing argument concerning-Applicant gossessing and pointing & firearm.
when the trial court dismissed those charges and no cvidence inmpcn‘tcd the argument. During
closing argument, the Statc argued, "1t was 4:00 in the morning, lh<. comes in with a gun and beats
her, and by the time law enforcement gets there he’s gone.” (Tr. 106). When discussing the
attempted murder, the State argued, “She also said he had a gun. Luckily, he didn’t use the gun
on her, but she said on that 911 call that he's gota gun. . . . [1){'yqu think he went in there, chocked

her, had a gun with him its ABHAN, nothing else.”™ (T 1089, When discussing first-degree

burglary, the State argued: l

[1T|c went in the dwelling without consent to commit a crime, and
either when going in the house he or somebody dlse participated in
the crime, it was just him, is armed with a deadly weapon. You
heard Ms. Drafton’s 911 call, she’s screaming, “He's gora gun.™ He
hasagun.... .

Or uses or threatens the use of a dangerous instegment. A gun is a
dangerous instrument. You heard on the 911 call, she’s terrified.
She said he's standing there with the gun in his hand. It couldn’t be
much clearer than he's standing there with the| gun in his hand.
“He's got a gun, he's in my apariment.” Or disglays what appears
to be a pistol, revolver, knife, shotgun, maching gun. She knew
exactly what it was, she told 911 it's agun. ...

[Y]ou could say he went in the house without consent to commit a
crime and he had a gun. Or he went in the house without consent Lo
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- commit-a erime and he showed a.gunis s 200
(T 112-13)0 Finallyy when 'diSCt;lSS:iﬂ’gﬁW;héi‘h@E'_i[,_)mﬁ{)n‘jfwﬂs the

. -a call comes in, says he kicked in.my: door; he’s: got.a-gun.” (1T,

ot Thiss Courts finds <these- statementss:were.: suppdrted by -evidence. presented at trialo .« 1o

not suffer prejudice from counsel's failure to object;-as this Cou

the outcome would have been different had counscel objected.

dismissed with prejudice.

Failure to submit evidence of prior damage

Applicant focused much of his PCR te\stimony and argu
investigate and introduce evidence that the door had been pr
hearing, trial counsel recalled Dralton told him the door was {
cxplained he did not further investigate that issuc because he und

prior altercation involving Applicant. Trial counsel further testif

114), .

Thus. this claim is denied and

1o the door

ment on trial counsel's failure to
rviously damaged. At the PCR
reviously damaged, but counsel
lerstood it was damaged during a

ied Applicant never asked him to

investigate that issue. This Court [inds credible counsel’s testilLlony that Applicant never asked

him (o investigate this issue. This Court f'urt}llcr finds trial cour
not further investigating the damage to the door, Specifically. col
was the door had been damaged during a prior altercation betweet
Applicant was facing attempted murder cuhz.lrges related to Dr
decision to not further pursue this cvidence was reasonable

professional norms. Thus, Applicant did not prove counsel was
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t finds it is not reasonably likely .
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ozt i [ikewise, Applicant did not-prevé prejudices This Cou

o thie duteomeswould:-have been-differentithaduApplicant presen

1 - previousty:damaged by police:during an altereation:between Apy

- évidénce could have made it more-likelyihejury. would conviet A

“on the forégoing, this claim is-denied -and-disimissed with prejud

oo Fatlure toiobject to:testimonyshy eputy

At

‘the PCR hearing; - Applicant. asserted:counsel was.in
“Deputy Silberman testified, “1-took.a. picture to-show that the
appeared to be the result of some sort of strangulation.™ (59-60,
this was improper expert testimony. This Court finds this alleg
testimony by Deputy Silberman described what he observed
conclusion. This Court finds this was proper lay testimony. Seg
is not testifying as an expert, the witness’ testimony in the form o
to those opinions or inferences which (a) are rationally basced on
are helpful to a clear understanding of the witness™ testimony

issue, and (¢) do not require special knowledge, skill, experiena
no basis to object and counsel was not deficient for not objectin
not reasonably likely an objection to this testimony would |
Applicant has not shown prejudice. Thus, this allegation is.deni

- CONCLUSION

Based on the foregoing, this Court finds and concludes 4
constitutional violations or deprivations that would require this

application is denied and dismissed with prejudice.

Page 11 of 12

t finds it is not rcasonably likely

(pplicant on these charges. Based:: ...

]

[<]
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re was @ wound on her neck, it
24-25). Specifically, he asserted
ation lacks merit. The foregoing
he was not making a medical
Rule 701, SCRIE (*If the witness
f opinions or inferences is limited
the perception of the witness. (b)
or the determination of a facf in
e or training.”}. Thus. there was
5. Likewise, this Court finds it is
rave changed the outcome, and

td and dismissed with prejudice.

Applicant has not established any

Court to grant relief,. Thus, this
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wwithinthivtydays ofvreceipt byf Gounsielof whitlennotice: of. edtry’ of’ judgment; “See‘Rute: 203t hay

e SOARG: Pursuant to Austin veState; 305:8:C.453:8.E.2d (1991 ), an applicant has the rlight:terans o o sosig

- i v Should Applicant wish-to-seeure:appetate review: le must file and serve @ notice ofappeal stz G

sy

< appellate-counsel’s.assistancetis: seeking reviewcof the-denial of PCR.  Purstiant to-Rule-7Hi ). v nesn .o

- SCGRCPy i Fan applicant wishes to.seekappetiate-review, PCR copnsel must serve.and filé-a notice 1.: Jetio
cof appeulon the applicant’s behalfse Applicantis diredted: to Ryle 243, SCACR, for appropriate ¢ Sunren

- -'%pl»'oeedu}‘,c:;s:for appcal ARG SG AR D I O R T s e ey RIS giaey s SR TREE W SCECI ST TR

- ITIS THEREFORE ORDERED: = -~ . |

L. This application for PCR is denied and dismissed [with prejudice; and

2, Applicant must be remanded to and remain in the custody of the Statc.

AND IT IS SO ORDERED this /¥ :ﬁgy of Ollehe: 2022,
™ "

Ez@fu 4

DANIEL D. HALL
Presiding Jur‘lgc
Sixth Judicial Circuit

VQ (’\< , South Carolina
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STATE OF SOUTH CAROLINA Feb 152023
COUNTY OF LANCASTER |
IN THE COURT OF COMMON PLEAS S-C. SUPREME COURT

DEMARIO THOMPSON Applicant,

STATE OF SOUTH CAROLINA, Respondent.

CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true copy of the Order of Dismissal has been
served upon Opposing Counsel by mailing one copy in the United States mail, postage prepaid,
addressed to his counsel of record:

Tommy A. Thomas, Esquire

Post Office Box 88
Irmo, SC 29063

@mmw%w&

mmer Etheredge
Legal Assistant for Respondent

This 20" day of January, 2023.






