STATE OF SOUTH CAROLINA ) IN THE SOUTH CAROLINA COURT OF APPEALS
)

COUNTY OF CHARLESTON ) Indictment Nos.: 2021GS1000417-18
) Warrant Nos.: 2019A1010205164-65
) Charges: Voluntary Manslaughter; Possession of a Weapon
) during Violent Crime
)
)

STATE OF SOUTH CAROLINA )
)

v ) REQUEST FOR REPRESENTATION

) ON APPEAL,

ROMANE CLARE ) g_;
) !

Defendant )
) FEB 14 2023

SC Court gf Ap
. On behalf of the request of the above-named Defendant, to be represented by the Sou B eglﬁ

Commission of Appellate Defense, the undersigned attorney would show unto this Honorable Court that:

1.

He is the attorney for the defendant-appellant in the above captioned case. The defendant has
requested to file an appeal with the Clerk of Court and he is filing on his behalf.

The defendant-appellant was represented by the Charleston County Public Defender's Office as an
indigent, pursuant to the Defense of Indigent Act.

The defendant-appeltant has been informed that he may request assistance from the South Carolina
Commission of Appellate Defense in perfecting his appeal.

A timely Notice of Intention to Appeal has been filed on the defendant's-appellant behalf.
The defendant-appellant has been informed that nothing requires that office to pursue this appeal
unless that office's Chief Attorney is satisfied that there is arguable merit to this appeal and that he

cannot afford to hire an attorney.

At this time, the defendant-appellant requests the aid of the South Carolina Commission of Appellate

Defense in perfecting his appeal to the South Carolina Court of Appeals.

=

e —

Stephen M. Bowden, Appointed Counsel for
Romane Clare

Charleston, South Carolina

Dated: l/’s /2.5
{7




STATE OF SOUTH CAROLINA )
) VERIFICATION
COUNTY OF CHARLESTON )
Personally appeared before me the above-signed attorney, who being first duly sworn,
deposes and says that she has read the foregoing Request for Representation on Appeal and knows

the allegations contained therein are true, except as to those which may be alleged to be upon

information and belief, and as to those she believes them to be true.

SWORN to and subscribed before me

this /3 da&of Feb 26)9\3— ]

D

NOTARY PUBLIC FOR SOUTH CAROLINA

My Commission Expires: & [ 1 ! Hww




% . ARREST WARRANT . STATE OF SOUTH CAROLINA ORIGINAL S atkirey suten

)
E County! D Munigipality of ) AFFIDAVIT 4o 21,2003
201 9A1010205164 ‘ Charleston ) ’ '

| p—
. . ts}"}\TE OF SOUTH CGRQL:}N;: { Personally appeared before me the atiant  Gina E Mussatti /(/C"‘ éﬁ&'ﬁz who
oun unicipality o
¥ I:l pally being duly sworn deposes and says lhal defendant Romane’ Clare

Charleston did within this county and slate on orabout  G/26/20|Y — violale the cniminal laws of the

State of South Carcfina (or ardinance of County/ D Municipality of Charleston }

THE STATE in the following particulars;
against '

Romane Clare DESCRIPTION OF OFFENSE: purder / Murder

Address: _ : SCC |N q ‘ ‘;'7//q

m | furher state that there is probable cause to believe that the defendant nam ?:Hbove giélcommil
Phone: ssn;I the crime set forth and thal probable cause is based on the following facts: \j
Sex; M Race: B Height: & 2 Weight: 180

SEE ATTACHED AFFIDAVIT !

DL State: - DL # m 1
boe: % Agency ORI # ~SC0100800 ECEIVEKR NCIC 4/ .2_7/!‘1

Prosecuting Agency:  North Charleston Police Department
Prosecuting Qfficer: Gina E Mussatti - S00567 SEP 2 ? 2013

Offense: Murder / Murder OPR _..._—---———S/3 |
Vi :
Offense Code; 0116 BYi NC[C #a}/?74335 gq
Code/Ordinance Sec:  16-03-0010 Signature of Affiant 6
5 warrant 18 " © STATE OF SOUTH CAROCLINA ‘
D Countyf D Municipalily of E County/ D Municipality of % Afffants Address 2500 City Hall Lane B3 ¥ 3% 3
The accused \ North Charlesten, SC 29505 i
Js t© be arrested and brought Dbefore me to be Charlesten Affiant's Telephone  (843)554-5700 P
deait with according lo the law. =

(L.5)

ARREST WARRANT SC Court Of_Appeals

Date: TO ANY LAW ENFORCEMENT OFFICER OF THIS STATE OR MUNICIPALITY OR ANY CONSTABLE OF THIS COUNTY:
It appearing from the above affidavit thal there are reasonable grounds to believe that

RETURN
A co of lhis arrest warranl was delivered to on ofaboit  9/26/2019 defendant  Romane Clare
Py C_ did violate the criminal laws of the State of South Carolina {or ordinance of
defendant m{mm \CL‘(Q, E County/ I:] Municipality of Charleston ) as set farth below;

on O - a8 -149

DESCRIPTION OF OFFENSE: Murder / Murder

! ’ }E > ¢ 1. ) %d\l\e V Having found prebable cause and the above affiant having sworn befere me, you are empowered and directed to arrest he said defendant and bring him or
Tgnature of ConsTableaw Enlorcemenl DR cer her before me forthwith to be deall wilh according to law. A copy of lhls Arres| Warrant shall be delivered to Ihe defendant at the time of its execution. or as

soon thereafter as is practicable
Swarn Lo and subscribed hefore me )

RETURN WARRANT TO: en 9/27/2019 _ \ :
General Sessions Judge's Address
Charleston County Judicial Center )(7/]// LS} ) North Charleston, SC 29405-
100 Broad Street, Suite [06 ﬁ;‘-};‘;“‘g 3 . :\'j““' Judge's Telephone  (843)746-9822
Charleston, SC 29401 ’ ; -

Judge Code: 739 ) Issuing Court: Magistrate D Municipal ’:] Cireuit
‘ ORIGINAL ORIGINAL ORIGINAL ORIGINAL ORIGINAL ORIGINAL ORIGINAL




BAIL set by WITNESSES
i
Judge Name:
Address:
on
Telephone:
Type and Amount:
Name of Surety:
m ey ‘Nama:
Address:
PRELIMINARY HEARING held by
- Telephone:
Judge TeE s
. T Name:
on as et -Address:
Defendant Altorey: . Telephone:
LT nd : R e
¢-— -
Decision: Namae:
Address: .. ""{
1 b [y
. H t
Telephone: - .
DISPOSITION before "
’ Name:
Judge .-
Address:
on
Telephone:
by
(indicate jury trial, bench Uriat. plea. nal. pros.. elc.}
Name:
Disposition: Address:
Senlence: Telephene:
JURORS Name:
Address:
Telephone;
Name:
Address:
Telephone:

CODEFENDANTS

AR

x

I



STATE OF SOUTH CAROLINA

A¥FIDAVIT
COUNTY OF CHARLESTON Det. GG. Mussatti
CITY OF NORTH CHARLESTON
OCA# 2019029304

J.E. ROBERTS

Personally appeared before me, a magistrate of this county, who first being duly sworn, deposes and says that
ROMANE CLARE

did within this County and State on the 26th day of September, 2019 violate the criminal laws of the State of South Carolina in the
following particulars:

DESCRIPTION OF OFFENSE
Murder
16-3-10
The affiant states there is probable cause to believe that the defendant named above did commit the
- -crime(s) set forth, and that such prebable cause is based on the following facts: ‘

That on September 26th, 2019 at approximately 2101 hours, while at ¢ Vil which is in the City
of North Charleston, County of Charleston and State of South Carolina, one Romane Clare did violate section
16-3-10 of the South Carolina State Code of Laws of 1976 as amended, Murder, in that he did willfully and
unlawfully shoot and mortally wound the victim, Ebony Nicole Clare, with a pistol.

The facts to establish the same are that on September 26th, 2019, at approximately 2101 hrs, a call came into
Consolidated dispatch about a domestic related shooting that had just occurred at GEEEEEEENENEE Vlcn
officers responded, they located a black female identified as Ebony Nicole Clare lying on the driveway suffering
from multiple gunshot wounds. While rendering aid, responding officers asked the victim who shot her. The
victim responded “My husband shot me.” When asked who her husband was, she said the defendant’s name.
The defendant fled the scene in a Nissan Murano bearing SC tag 1961MW. The victim was transported to
MUSC in critical condition and succumbed to her injuries during surgery. Upon execution of a search warrant
for the residence, a projectile was recovered from the refrigerator inside the residence. While at the hospital,
family members alerted detectives to a prior incident in 2014 where the defendant was charged with attempted

murder after firing shots during an argument with her.

The aforesaid is based on the investigation of Det. G. Mussatti, Det. S. riedes and Det. R. Rodriguez. CPL L.
Simmons, Ptl. S. Weatherford and Plt. H. Brown are witnesses to prove the same. All done against the peace,
law, and dignity of the state of South Carolina.

Sworn to and Subscribed before me /fﬁ

this day of SEP 27 2019 7 (AFFIANT)

Address: 2500 City Hall Lane

Signature ofJudeé North Charleston, SC 29405
)@ﬂ/z 843-554-5700




ARREST WARRANT

2019A1010205165

. ™ STATE OF SOUTH CAROLINA
- County/ D Municipality of

Charleston

THE STATE
against
.Romane Clare

. State of South Carolina {or ordinance of County/

Address:

SSN
Height: 6

Phone:
Sex; M Race: B

DL State: sC DL#

2 Waight: 180

ooe: o  AcercyORI% SCO100800

Prosecuting Agency:  North Charleston Police Department

Proseculing Officer.  Gina E Mussatti - S00567

Offense: Weapons / Poss. weapon during viclent crime, if
not also sentenced to life without parole or death

Offense Code; 0549

Code/Crdinance Sec.  10-23-0490

This warrant (s CERTIFIED TOR SERUICE in  the

Form Approved by
5.C, Aliorney Genarat

STATE OF SOUTH CAROLINA )
E County/ D Municipality of ) 2 aes

Charleston )
Gina E Mussatti /, é,:' 4/36‘/27? who

being duly sworn deposes and says that deiendant Romane‘ Clare
did within this county and state on orabout  9/26/2019

ORIGINAL
AFFIDAVIT

Personally appeared before me the affiant

viclate the criminal Taws of the
Charleston )

D Municipality of
in the Jollowing particulars:

DESCRIPTION OF OFFENSE: Weapoans / Poss. weapon during violent crime, if not also sentenced to life without parole or death

I furher state that there is probable cause to believe thal the defendant
the crime set forth and thal probable cause is based on the following facts:

SEE ATTACHED AFFIDAVIT 7
ECEIVER
SEP 27 2019

named above did commit

FEB 14 2073
L | SC Court of Appeals

Signature of Affiant

Ve

D County/ D Municipality of

15 to be brought
dealt with according to the law.

The accused
fo be

arrested  and before  me

(L.5.)

Signature of Judge

Date:

RETURN
A copy of this arrest warrant was delivered to

Ne . A\owg

%D-ca'

ignaiura o Lonslable/Law enlorcemen <=4

defendant

on O 1A

RETURN WARRANT TC:

General Sessions

Charleston County Judicial Center
100 Broad Street, Suite 106
Charleston, SC 29401

ORIGINAL ORIGINAL

ORIGINAL

STATE OF SOUTH CAROLINA
E County/ l:' Municipality of

Charleston

Amﬂp\ddress 2500 City Hall Lane
North Charleston, SC 29406-
Affiant's Tetephone  (843)554-5700

L

ARREST WARRANT

TO ANY LAW ENFORCEMENT OFFICER OF THIS STATE OR MUNICIPALITY OR ANY CONSTABLE OF THIS COUNTY:

it appearing from the above affidavit that there are reascnable grounds to believe that

on orabout 9/26/2019 defendant . Romane Clare

did violate the criminal laws of the State of South Carolina {or ordinance of
E County/ D Municipality of Charleston

DESCRIPTION OF OFFENSE: Weapons / Poss. weapon during violent crime, it not also sentenced to lite withoul parole or death

) as set forth below:

Having found probable cause and the abgve affiant having sworn before me, you are empowered and directed to arrest the said defendant and bring him or

her before me forthwith to be dealt with according to law. A copy of this Arrest Warrant shall be delivered to the defendant at the time of its execution, or as
scon thereafter as is practicable
Swarn to and subscribed before me )

« on §/27/2019

) Judge's Address

(LS) ) North Charleston, SC 29405-
Judge's Teleph 3 -
John CMephey ) Heees e?p e (843)746-9822
Judge Code: 739 } Issuing Court; Magistrate |:| Municipai D Circuit

ORIGINAL ORIGINAL ORIGINAL ORIGINAL



BAIL set by WITNESSES '

o ' HIIUIUI\III!IH!IiIIIIlIIH}IHIHIII!IIININII\II?IDIlllH?lllIH_Il[HMIi |

on '
Telephone:
Type and Amount; :
Name of Surety: _ |
Name!
Address:
PRELIMINARY HEARING held by
Telephone:
Judge
MName:
on . N Address:
oy, !
Defendant Attorney: A Telephone: .
R
Degisfon: Name: .
Address: 1 V0 ' .
e ~_
Telephone: e . T
DISPOSITION hefore
‘Name:
Judge
Address: .
an
Telephone: -
by i
{indicale jury lrial, bench trial, plea, nol. pros., etc.) .
Name:
Disposition: Address: i
Senlence; Telephone:
JURORS Name: . '
Address:
Telephana: -y
T B LY
Name:
Address:
¥
Telephone: \'.\‘.‘OB s

CODEFENDANTS




STATE OF SOUTH CAROLINA

COUNTY OF CHARLESTON AFFIDAYIT
CITY OF NORTH CHARLESTON
OCA#2019029304
J.E. ROBERTS
Personally, appeared before me, a magistrate of this county, one who first being duly

sworn, deposes and says that

Romane Clare

did within this County and State on the 26™ day of September 2019 violate the criminal laws of the State of
South Carolina in the following particulars:

DESCRIPTION OF OFFENSE

Possession of a firearm during the commission of a violent crime
16-23-490

The affiant states there is probable cause to believe that the defendant named above did
.. commit the crime(s) set forth, and that such probable cause is based on the following facts;

On September 23,2019 while at NN, Which is located in the City
of North Charleston, County of Charleston, State of South Carolina, the defendant Romane
Clare, did commit the offense of possession of a firearm during the commission of a violent crime,
in violation of section 16-23-490 of the South Carolina Code of laws of 1976 as amended.
In that the defendant did feloniously and unlawfully have in his possession a firearm and
fired upon the victim, Ebony Nicole Clare, striking her several times.

Facts to establish the aforesaid are that patrol officers responded to« NN
&y 2nd upon arrival found the victim, Ebony Nicole Clare, lying in the driveway with
several gunshot wounds. The victim stated to patrol officers before being transported to the
hospital that the defendant shot her with a firearm and fled the scene in a black in
color Nissan Murano.

This is based on an investigation conducted by Detectives Gina Mussatti, Rodrik
Rodriguez, and Samuel Riedel of the North Charleston Police Department. All done
against the peace, law, and dignity of the state of South Carolina.

Sworn to and Subscribed before me [ %
This__day of SEP_2 7 2919 <
' (4‘ Affiant
Address: 2500 City Hall Ln.

Sig@ure of judge . North Charleston SC
: Phone: (843)554-5700




JAB/0361458
WITNESSES

North Charleston Police Department

DOCKET NO. 2021-GS-10-00417

The State of South Carolina:
County of Charleston

Foreperson af Petit Jury Date

AGENCY CASE NUMBER
2019-029304
COURT OF GENERAL: SESSIONS
ARREST WARRANT NUMBER
APRIL TERM 2021
2019A1010205164
DATE OF ARREST
ﬁ ST 1012302019 THE STATE
— E
= ﬁf &“)'%)F g}}’z}%nm JURY VS.
B n b i f ROMANE CLARE
. /W APR 212021 B/M DOB:" = .
: /
W@ of Grand Jury Date:
VERDICT

Indictment for

MURDER

SC Code: § 16-03-0010
CDR Code: 0116

FILED

51512021 4:22:49 PM
JULIE J. ARMSTRONG
CLERK OF COURT




STATE OF SOUTH CAROLINA
_ INDICTMENT
COUNTY OF CHARLESTON

At a Court of General Sessions, convened April 2021, the Grand Jurors of Charleston
County present upon their oath:

MURDER
That in Charleston County, South Carolina on or about September 26, 2019, the defendant,
Romane Clare with malice aforethought did kill and murder Ebony Clare by means of shooting
her, and Ebony Clare did die in Charleston County as a proximate result thereof on or about
September 27, 2019 in violation of §16-3-10 of the South Carolina Code of Laws (1976) as

amended.

Against the peace and dignity of the State, and contrary to the statute in such case made and
provided.

/sfJessica Baldwin

JESSICA BALDWIN
ASSISTANT SOLICITOR



. JAB/0361458

DOCKET NO. 2021-GS-10-00418 |
WITNESSES : ‘:

.

The State of South Carolina ‘|'

North Charleston Police Department

County of Charleston
A P . ‘.
AGENCY CASE NUMBER E . : e ‘
2019-020304 ' : _ .{ FI LE D
7 COURT OF GENERAL SESSIONS 5/5/2021 4:22:50 PM
ARREST WARRANT NUMBER j | JULIE J. ARMSTRONG
| ' APRIL TERM 2021 :
2019A1010205165 ! : CLERK OF COURT
DATE OF ARREST | |
10/’23/20 19 ' . THESTATE i ’
7 E(g ng_f}g) JURY | 2 :
) ‘ Rt tf’” | C ROMANE CLz_\_RE .
APR 212021 - BM DOB: ] FEB 14 2073
Fo\ré%"WGmndey Date: __ ’ g SC COU rt Of Appeals

VERDICT o
Indictment for

i POSSESSION OF A WEAPON DURING
THE COMMISSION OF A VIOLENT
CRIME

SC Code: § 16-23-0490
Foreperson.of Petit Jury Date: CDR Code; 0549 |




STATE OF SOUTH CAROLINA
INDICTMENT

COUNTY OF CHARLESTON

At a Court of General Sessions, convened April 2021, the Grand Jurors of Charlestbn
County present upon their oath:

POSSESSION OF A WEAPON DURING THE COMMISSION OF A VIOLENT CRIME
That in Charleston County, South Carolina, on or about September.26, 2019, the Defendant,
Romane Clare, did possess a firearm or did visibly display what appeared to be a firearm. or did
visibly display a knife during the commission of or attémpted coxﬁmis‘s’i'on of a violent crime, to
wit: Murder; in {}iolation of Section 16-23-490, Code of Laws of South Carolina, (1976, as

amended). - -

e i e e e hm ———— e — e o m —— o — o e e e e e e e =

Against the peace and dignity of the State, and contrary to the statute in such case made and
- provided.

{s/Jessica Baldwin
JESSICA BALDWIN
ASS_IST_AI\}T SOLICITOR




STATE OF SOUTH CAROLINA ) IN THE COURT OF GENERAL SESSIONS
COUNTY OF CHARLESTON ) MOTION COVERSHEET
) WARRANT/TICKET/
) INDICTMENT #’s 2019A1010205164-65
STATE OF SOUTH CAROLINA )
)
-V5- )
ROMANE CLARE )
DEFENDANT )
)
)
)
| Solicitor: Defendant’s Attorney: -
Jessica Baldwin , Bar No. Stephen Bowden , Bar No. 102195 - '
Address: Address:

101 Meeting Street, 4th Floor

101 Meeting Street, 5th Floor

Phone: 843-958-1500 S
E-mail: Baldwinj@scsolicitor9.org

Phone: (843} 958-1850 7
E-mail: Sbowden@charlestoncounty.org

[VIMOTION HEARING REQUESTED

[IFORM MOTION, NO HEARING REQUESTED

Nature of Motion: Motion to Compel

SECTION I: Hearing Information

Estimated Time Needed: s | Woiby-

Court Reporter Needed: [Z]YES/[]

NO |

| 71 Written motion attached
1 Form Motion/Order

SECTION II: Motion/Order Type

I hereby move for rélief or action by the court as set forth in the attached proposed. order.

YL Ao Atoudern. i

ture of @' Solicitor 1] Attorney:for Déefendant Date submitted
S
Len ) —
. e ety
i
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STATE OF SOUTH CAROLINA

COUNTY OF CHARLESTON

STATE OF SOUTH CAROLINA
vs.

ROMANE CLARE,

IDeﬁnmdanz

) IN THE COURT OF GENERAL SESSIONS
) FOR THE NINTH JUDICIAL CIRCUIT

) Case No(s):

) Warrant No(s): 2019A1010205164;

2019A1010205165

)

)

; NOTICE OF MOTION AND

) MOTION TO COMPEL DISCOVERY
)

)

)

N

YOU WILL PLEASE TAKE NOTICE THAT the Defendant, Romane Clare,

through his undersigned attorney, will move before the presiding judge for an Order to

compel discovery immediately, unless the State can show cause why such materials

cannot be provided to Defendant. Specifically, Romane Clare requests the following:

1) The identity of a crime scene expert that reviewed and shared opinions with the

State before the State decided not to retain the crime scene expert;

2) The dates when any employee from the Sclicitor’s office spoke with Quindella

Byrdsong, Nedra Myers, and Sheena Myers and :simmaries of each of those

conversations.

Charleston, South Carolina
Dated: January 26, 2023

Respectfully submitted,

Stephen M. Bowden
Attorney for the Defendant

' =
=2 C. ~3
Y LU o
Tl o

. =, =

|
Co

& =%

L o o
e =
<!
Fon WY

=

£



CERTIFICATE OF SERVICE

I hereby certify that this Motion to Compel Discovery 'was served on
in receipt for of the Solicitor for the Ninth Judicial Circuit

on

Affiant
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STATE OF SOUTH CAROLINA ) IN THE COURT OF GENERAL SESSIONS
) FOR THE NINTH JUDICIAL CIRCUIT

COUNTY OF CHARLESTON ) Case No(s):
)
) Warrant No(s): 2019A1010205164;

- | | 2019A1010205165

STATE OF SOUTH CAROLINA )

) _
Vs g MOTION TO SUPPRESS ILLEGALLY
ROMANE CLARE, ) OBTAINED EVIDENCE
)
Defendant )

)

YOU WILL PLEASE TAKE NOTICE THAT the Defendant, Romane Clare, will move for an
Order suppressing a projectile frorn a wall in Romane Clare’s home that the North Charleston
Palice Department illegally obtained as a result of an unreasonable seizure in violation of the
Fourth Amendment of the United States Constitution and Article 1, Section 10 of the South

Carolina Constitution.

Respectfully submitted,

Stébhen M. Bowden
Attorney for the Defendant

Charleston, South Carolina
Dated: January 26, 2023
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IN THE COURT OF GENERAL SESSIONS

STATE OF SOUTH CAROLINA )
COUNTY OF CHARLESTON ) MOTION COYERSHEET
) WARRANT/TICKET/
) INDICTMENT #’s 2019A1010205164
STATE OF SOUTH CAROLINA ) 2019A1010205165
)
~V8- )
ROMANE CLARE )
DEFENDANT )
)
)
)
Solicitor: Defendant’s Attorney: _
Jessica Baldwin , Bar No. Stephen M. Bowden , Bar No. 102195
Address: Address:
101 Meeting Street, 4th Floor 101 Meeting Street, 5Sth Floor
, _ | Phone: (843) 058-1850 i
E-mail: sbowden@charlestoncounty.org

Phone: (843) 958-1900

E-mail: baldwinj@scsolicitor9.org

[FIMOTION HEARING REQUESTED
[[JFORM MOTION, NO HEARING REQUESTED

SECTION I: Hearing Information

Nature of Motion: Motion to Suppress Ilegally Obtained Evidence

Court Reporter Needed: [FlIYES/CINO

‘Written motion attached

Estimated Time Needed: 10 Mind#es™ ] hoo~
SECTION H: Motion/Order Type

1 Form Motion/Order
I hereby move for relief or action by the court as set forth in the attached proposed order.

/27 /53

Signature of

F D Solicitor Attomey for Defendant Date sﬂ.lbmittcd
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STATE OF SOUTH CAROLINA ) IN THE COURT OF GENERAL SESSIONS

) FOR THE NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON } Case No(s):
)i .
) Warrant No(s): 2019A1010205164;
2019A1010205165
STATE OF SOUTH CAROLINA )
) -
VS ; MOTIONTO SUPPRESS ILLEGALLY
ROMANE CLARE, ) OBIAINED EVIDENCE
)
Defendant )]
)

YOU WILL PLEASE TAKE NOTICE THAT the Defendant, Romane Clare, will move for an
Order suppressing a projectile from a wall in Romane Clare's home that the North Charleston
Police Department illegatly obtained as a result of -an unreasonable seizure in violation of the

Fourth Amendment of the United States Constitution and Article 1, Section 10 of the South

Carolina Constitution.
ReSpectfully; submitted,
Stephen M. Bowden
Attorney for the Defendant )
. ~a
o 5 o B
Charleston, South Carolina L
Dated: January 26, 2023 2w T o=
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IN THE COURT OF GENERAL SESSIONS

STATE OF SOUTH CAROLINA )|
COUNTY OF CHARLESTON ) MOTION COVERSHEET
) WARRANT/TICKET/
) INDICTMENT #'s 2019A1010205164
STATE OF SOUTH CAROLINA ) 2019A1010205165
)
-v§- )
ROMANE CLARE )
DEFENDANT )
)
)
)
Solicitotr: | Defendant’s Attomey: S
Jessica Baldwin , Bar No. Stephen M. Bowden , Bar No. 102185
Address: ” | Address: o |
101 Meeting Street, 4th Floor 101 Meeting Street, Sth Floor
_Phone: (843) 958-1900 . ___ | Phone: {843)Y958-1850 R S
E-mail: sbowden@charlestoncounty.org _

* | 'E-mail: baldwinj@scsolicitord.org

[vIMOTION HEARING REQUESTED
CJFORM MOTION, NO HEARING REQUESTED

SECTION I: Hearing Information

Nature of Motion: Notice:-of Motion and Motion to Compel Discovery
Court Reporter Needed: PIYESA 1NO

Estimated Time Needed: 10 Minutes
SECTION II: Motion/Order Type

[v] Written motion attached
1 Form Mo t_icn/Order | |
I hereby move for relief or action by the court as set forth in the attached proposed order.

5 / ,z,% A £
ate sibmitted

Sig;xaﬁzre of L] Solicitor Attorney for Defendant

SO-OIRY 72 yyr 07



STATE OF SOUTH CAROLINA

COUNTY OF CHARLESTON

STATE OF SOUTH CAROLINA

Vs,

ROMANE CLARE,
Deféndant

) IN THE COURT OF GENERAL SESSIONS
) FOR THE NINTH JUDICIAL CIRCUIT

) Case No(s):
) Warmant No(s): 2019A1010205164;

2019A1010205165
)
)
3 NOTICE OF MOTION AND
) MOTION TO COMPEL DISCOVERY
)
)
)

YOU WILL PLEASE TAKE NOTICE THAT the Defendant, Romane Clare,

through his undersigned attorney, will move before the piesiding judge for an Order to

compel discovery immediately, unless the State can show cause why such materials

cannot be provided to Defendant. Specifically, Romane Clare requests the following:

1) The identity of a crime scene expert that reviewed and shared opinions with the

State before the State decided not to retain the crime scene expert;
2) The dates when any employee from the Solicitor's office spoke with Quinde]la

Byrdsong, Nedra Myers, and Sheena Myers and summaries of each of those

conversations.

Charleston, South Carolina
Dated: January 26, 2023

3

Respectfully submitted, o=
M

. =1

Stephen M. Bowden ! § :u_?
Attorney for the Defendant / =3
-
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STATE OF SOUTH CAROLINA ) IN THE COURT OF GENERAL SESSIONS
). FOR THE NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON } Case No(s):
)
) Warrant No(s): 2019A41010205164;
7 2019A1010205165
STATE OF SOUTH CAROLINA )
' )
Vs, ) MEMORANDUM IN SUPPORY OF
) DEFENDANT'S MOTION TO SUPPRESS
ROMANE CLARE, } TLLEGALLY OBTAINED EVIDENCE
)
Defendant. )
).

Romane Clare ("Romane) respectfully asks this Court to issue an order -
suppressing an illegally obtained projectile that the State later determined to be a bullet because

the North Charleston Police Department did not have either (1) a search warrant to tetrieve the

requirement.

On September 26, 2019, in an act of self-defense, Romane shot and killed his wife, Ebony
Clare ("Ebony").

By the time North Charlestonr Police responded to Romane and Ebony’s home at 4302
Whitney Drive, North Charleston, Romane had fled the house in a panic over whéther anyone
wotld believe him. Exhibit 1 (Transcript of Romane Clare's Testimony at Duncin hearing).

Police leamed from Ebony that Romane had shot her, although she was unable to provide details

of the incident prior‘to her death. Police conducted a search pursuantto a valid search wairant on __
H =

projectile from the wall cavity of Romane's home, or (2) valid consent that waived the warrant
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During the initial search, police located a hole in the wall at the bottom of a small
staircase that Jed to Romane and Ebony's living room. Police believed this hole to be caused by a
bullet, but were unable to open the wall to search for a projectile during the initial search. Police
charged Romane with murder and possession of a weapon during the commission of violent
crime on September 27, 2019. Among other things, police also found foreclosure documents that
clearly identified Romahé and Ebony as the owners of the home. Exhibit 2 (Photo taken by CST
Kendra Howell).

_ On September 29, 2019, Ebony’s sister, Sheenia Myers ("Sheena"), called police to report
that she had found a black revolver in the grass outside Romane and Ebony's house. Police
believed that Romane had used a revolver in the shooting, so NCPD obtained a search warrant to
seize the revolver from the curtilage of Romane's property. The search warrant authorized. police
to seize "[a] black in color revolver firéarm located in the grass near the fence line on the Adonis
Ave side of the residence.”" Exhibit 3 (September 29-search warrant). The September 29 search
‘warrant described the premises to be searched as 4302 Whitney Drive, which 'is the correct
address of Romane and Ebony's home, However, in ifs description of the premises to be searched
it states:

[t]his seach is to include all rooms, attics, basements, closets, cabinets, safes, false

walls, and any other Jocation that could conceal firearm, clothing, mobile

electronics ie cell phone or any and all evidence of the homicide. Also-to include
any outbuildings or storage areas located on the property and the grounds within
the property's borders. The location has been identified as a place where a suspect
in a homicide that occurred at Forrest Hills Drive and Suzanne Drive, also to
include any vehicles located at the residence at the time the search is executed.

Id This paragraph (1) is not necessary to allow police to seize the property that the warrant

authorizes them to seize; (2) does not accurately explain the location of 4302 Whitney Drive, and



(3) is evidence that the police used boilerplate language and failed to properly edit before‘
submitting the search warrant for a judge's signature.

Patrol officers initially arrived and secured the scene while Crime Scene Technicians
were dispatched to collect the revolver. Those officer stood around the revolver, so there was no
question in any officer's mind where crime scene technicians would able to collect it. While
waitirig for crime, scene technicians, Sheena provided her address, which was a different address
than 4302 Whitney Drive, and told officers that she had gotten permission from an NCPD
detective to come to the property to search for any insurance- paperwork that Ebony may have
had. Exhibit 4 (Officer Norwood's BWC footage 0:00 - 2:00). Sheena, who did not have a key to
the house, informed police that she found the gun-while she was looking for an open window that
she could climb through to enter the house. Id

According to Crime Scene Technician Kendra Howell ("Howell"), "[u]pon [NCPD'S]n
arrival, [they] observed a black revolver lying in the grass neat the gate leading to the back yard."
Exhibit 5 (Howell's Report). Therefore, immediately upon, arrival, police seized the items that
was the subject of the search ‘warrant, so there ‘was no need (or permission) to expand the search
any further.

Nevertheless, Howell notes that police continued to search iriside Romane's home and
"gained permission from family members on scere to cut and rérnove a portion of the wall in the:
down, stairs -den ‘which. was previously marked as'E'. Jd During that "consent search,” police
located a projectile that was lodged in the wall cavity's insulation. Id. Police sent the projectile
to SLED for forensic testing, which produced a ballistics Teport that the State will likely seek to

introduce at trial against Romane,



ARGUMENT

The Fourth Amendment to the United States Constitution provides that "[t]he right of the
people to be secure in their persons, houses, papers, and effects, against urreasonable searches
and seizires, shall not be violated, and no 'Warrants shall issue, but upon probable cause,
supported by Oath of Affirmation, and. particularly describing the place to be searched, and the
persens or things to be seized." US Const. Amend. 4. The South Carolina Constitution expands
on these protections, providing that "[t}he right of the people to be secure in their persons,
_ houses, papers, and effects against unreasonable searches and seizures and unreasonable
invasions of privacy shall not be violated, and no warrants shall issue but upon probable cause,
supported by oath or affirmation, and particularly describing the place to be searched, the person.
or thing to be seized, and the information to be obtained.”

The SC Supreme Court has explained that:

The specific requirement that a search warrant particularly describe the

person,. place, ot thing to be searched is aimed at preventing general

warrants—those authorizing a general, exploratory rummaging in-a person's

belongings. By limiting the authorization to search to the specific areas and things

for which there is probable cause to search, the requirement ensures that _

the search. will be carefully tailored to its justifications, and will not take on the

character of the wide-ranging exploratory searches the Framers infended to i
‘prohibit.

State v. Thompson, 363 S.C. 192, 200, 609 S.E.2d 556, 560-61 (Ct. App. 2005) (citations and
quotations omitted). Evidence seized in violation of the Fourth Amendment is inadmissible in “
state court. Stafe v. Gentile, 373 S.C. 506, 512, 646 S.E.2d 171, 174 (Ct. App. 2007).

It is clear that the September 29 search warrant did not provide authority for police to

enter Romane's house. The sole purpose of the search warrant was to allow police fo seize a gun

from. grass within the ¢urtilage of Romane's home, Police secured the scene and confirmed the



location of the revolver before crime scene technicians arrived to collect it. Therefore, even if the
remainder of the search warrant allowed police to search other areas of the property for the
revolver, that was completely unnecessary because there was absolutely no doubt about where:
they would find the revolver. Any other interpretation would render superfluous the United
States and Soiurth Carolina Constitutions' requiremeits that the warrant particularly describe the
thing to be seized and authorize a general warrant.

Further, it is clear from the factual and grammatical errors in the final paragraph of the
__“"premises to be searched" section that the language is simply boilerplate language that the police
forgot to edit out. A magistrate would not have been justified in allowing a search of the entire
property because the limited reason for the search was to seize a revolver that was laying in the
grass outside of the residence.

Next, police suggest that they searched the wall cavity due to consent given by one of
Ebony's family members. However, Romane and Ebony owned the home as Joint Tenants with
a Right of Survivorship. Therefore, Romane would be the only person who would have actual
legal authority to give police valid consent to search his home.

The only question remaining is-whether Ebony's family members 'had apparerit authority
to give police consent to search the wall cavity.

The South Carolina:Supreme Court as explained that:

The test of whether a third party has sufficient status to consent to a search is

whether the third party possessés common -authority over or has some other

sufficient relationship to the premises or effects searched. U. S. v. .Maﬂoc_k, 415

U.S. 164, 39 L. Ed. 2d 242, 94 S. Ct. 988 (1974); Stafe v. Middleton, 266 S.C. 251,

258-259, 222°S.E.2d 763, 766 (1976). Common authofity is defined as mutual use

of the property by persons generally having joint access or control for most

purposes, so that it is reasonable for officers to believe the person granting consent

has the authority to do so. Matlock, 415 U.8. at 171, note 7. Accord Stare v.

Cannon, 336 S.C. 335, 520 S.E.2d 317 (1999)(noting that any person with an equal
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right to use or occupy property may consent to its search).

State v. Lawx, 344 S.C. 374, 376-77, 544 S.E.2d 276, 277 (2001). Officers are entitled to rely on
a third-party's apparent authority over the premises if "the facts available to the officér at the
moment . . . warrant a man of reasonable caution in the belief that the consenting party had
authority over the prémises." Lawx, 344 S.C. at 377, 544 S.E.2d at 277 (quoting Hlinois v.
Rodriguez, 497 U.S. 177, 188, 111L.Ed. 2d 148, 110 S. Ct. 2793 (1990)).

In Lawx, the SC Supreme Court considered whether .a temporary resident in Bemard
Laux's apartment had apparent authority to consent to a search of his home. .Laux, 344 S.C. at
376, 544 SE.2d at 277. The temporary resident had been living with Laux for about a week, had
a key, and told police she li-ved, there. Jd. At a suppression hiearing, "she testified that a number
of her personal items were in the bedrooim and bathroom." Id. The Court held that "it was
objectively reasonable for officers to conclude [the temporary resident] had apparent authority to
consent to the search of the residence." Id. at 379.

This case is the polar opposite of the consent search allowed in Lawx. As an initial
matter, 1it's not clear that police would have been entitled to rely on apparent authority because
they had already conducted a search of a residence and seer mortgage foreclosure documents that.
left no doubt about who had a legal xight to the residence. It was also. clear from that search that
1o other individuals lived at 4302 Whitney Drive besides Romane and Ebony. ‘So, there would
have been no reason to believe that anyone other than Romane or Ebony would be able to
provide legitimate consent to waive Romane's constitutional rights.

Even if the police ‘would have been entitled to rely on apparent authority, no reasonable

officer would have believed that Ebony's family had the. right to provide consent. Sheena



provided a separate address where she lived and told police that she was going to try to enter the
house through an open window rather than using a key to open the door. Further, she told police
that she had asked an NCPD detective for permission to enter the residence. She did not provide
any evidence that she even had a right to be there, much less provide police consent to cut open
Romane's wall to dig for evidence in the wall cavity.
" Therefore, Ebony's family member's consent was invalid to waive the warrant
requirement, and any evidence seized from inside Romane's wall during the September 29 search

and any resulting forensic testing must be suppressed.

CONCLUSION

For the foregoing reasons, Romane respectfully requests an order suppressing illegally

obtained evidence.

Respectfully Submitted,

Stephen M. Bowden.
Assistant Public Defender

Charleston, South'Carolina Attorney for Defendant i
Dated: //g ] /y'{
77
=
.
T oE &
i = B
I
z Sz — ¢
| oz i
ST s et
-2 =
» =2



- EXHIBIT1



10

11

12

13

14

15

16

17

18

18

20

21

22

23

24

25

o) And so if two cars were in the driveway, would

somebody have been able to pull into the yard?

A No.

Q When you started moving the car, what did you
see?

A When I pulled the car -- pulled the car

like -- there's a baseball field right across, I

pulled to the grass right across the road. It
-was,. like, two, three minutes. --Then I -see a-
police car pull up. It was a police car. I
thought it would be the ambulahce, but it was a
police car pulled up on the scene.

Q QOkay. Did you expect to see blue lights or
ambulance lights?

A I expected to see ambulance, because I was
trying to get her help.

Q Pid you stop the car?

B The police car?

Q No. Your car.

A The car that I was in; yeah; I pulled to the
grass. It was stopped in the grass.

Q Ckay. Pid you stay on the scene when you saw the
police cars?

A When the police car pulled up, I started to

panic. I feel like I was panicking. I'm like,
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68
I'm about to go to jail. Ain't nobody geoing to

believe me, what happened. Like I started

thinking all kinds of, like..

0 Why did you ndt think anybody was going to believe
youn?
B Because =- I don't know. I just -- I

wouldn't know specifically what -- why anybody

wouldn’t., I just -- 1like stuff was Jusf running

through my head... . o . o e e e e e

Q Were you thinking clearly at this point?

A I was panicked. I was panicked. I was
panicked. I wasn't thinking clearly. 1I'm

thinking, like, oh, man. I'll probably get hit

out there, or something like that. ®RAin't nobody
going to believe me, like, my story.

63 You'lre saying 1if you stopped and told your story,
nobody would believe you?

B Right.

Q You we;; scared nébady wasséqing-t;-ﬁeiieVe‘yéu?
A Right.

Q Looking back, do you think you would have done
things differently if you .could do it over?

p:y Looking back, I don't know. Locking back —-
like, this happened like just -- 1f they happened

to see me that night, I don't thimk I have a
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STATE OF SOUTH CAROLINA

Counf.y of Charleston

City of North Charlesfon

OCA: 2019029304

Location: 4302 Whitsiey Dr
North Charleston SC, 29415

RULE 5 - pg. 41 0280



_ _ o 0CA# 2019029304
STATE OF SOUTH CAROLINA

‘COUNTY OF CHARLESTON ?’Dw V
Personally appeared before me, one

‘who, being duly swerm, says that thére is probahle cause fo believe that certain pruperty;ub;ect to seizure under provisions of
Section 17-13-140, 1976 Code of Laws of South- Carolina, as amended, is located on. the following premiises in this County:

AFFIDAVIT

DESCRIPTION OF PROPERTY SOUGHT
/A black in colorreyptver fircarm locatediin the grass.near the fence line on the Adonis Ave side of the residence.

DESCRIPTION OF PREMISES (PERSON, PLACE OR THING)
TO BE SEARCHED

Thz Iocation to bg séarched is lacated at 43 02 Whitniey Dr. The residence & is described as:s single faatily dwelling. The residence.is has tan
'ift color siding an. the top and red in eolor-brick bottem. The residence has a set of cement steps Jeading up fo-a black in color door. The. numbers
4302.in black are located tothe right of the door:

'When one makes a left ofito Malt drive from Nocth Charleston City Hall 4nd get onto.1.:26 WB for approx:mately 0 & mile. Take 1526 W for
approx:mately 3.1 miles and take the Dorchester Rd: Continwe for 1.1 milesunfil ‘you reach 4302 Whitney Dr.

‘I'hxs sea.n.h is to mclude all rooms, atucs, basemerits, c!osats, cahmets, safes fafsc waﬂs, and any. other Iocauon thar could conceal ﬁrearm, ‘clothing,

and the grounds within the property’s’ Borders. The location has been ldenttﬁed as-a placc where a; suspect ina hormclde that oceurred ar Forrest
Hills-Drive and Suzanne Drive, also ta include any vehicles located at the residence at the time the saarch is executed.

REASON FOR AFFIANTS BELIEF THAT TEE
PROPERTY SOUGHT IS ON THE SUBJECT PREMISES

On September 26, 2619 at apprommately 2103 hours officer with Nerth Charleston Police Department responded to 4302 Whitney Dr
in ‘reference 0 a shooting. “When officérs responded, ‘they located a black female idéntified as Ebony Nicole Clare lying on the
driveway. su;ffermg from multiple gunshot wounds, While- rendermg aid, rmpondmg officers.asked the victim'who shot her, The vietiitt
-respcnded “My husband stiot me.” When asked who her husband was; she said thé: defendant’s Hame. The deféndant fled the scené in-
4" Nissan Muiratio bearing SC tag-196 MW, The victim was transported.to MUSC in critica( condition and succumbed fo her injuries
during surgery. While at the hospital, family meiribers alerted detectives fo a prior incident it 2014 where the defendant was. charged
with attempted murder after firing shots during an argument with hef. 901 September 29,201 9 !Charlesten Colnty Consolidated
Dispatch advised they teceivéd a call that.they located.a fire anii outside of the vietim’s Tesidence. Based on these facts it is this
detective’s belief that evidetice of the cririe:of Murder will be:found in the residence.

Sworn to and Subscribed before me

This ggday pfS_eptélil/bei:’, / d
P T Ao s
z

Signature of-Judge
Affiant
Address: 2500 City Hali Lane,
North Charleston, $C 29418
Phone: 554-5700

RULE 5 pg, 42 of 280



OCA# 2019029304

STATE OF SOUTH CAROLINA , ‘
SEARCH WARRANT

COUNTY-OF CHARLESTON

TO ANY BONDED LAW ENFORCEMENT OFFICER OF THIS STATE OR COUNTY OR OF THE

MUNICIPALITY OF NORTH CHARLESTON.

Tt appearing from the. attached affidavit that there are reasonable grounds to believe that certain property subject to
‘seizure nnder provisioas of Section. 17-13-140, 1976 Code-of Laws of South Carolina, as amended, is located on.the following
‘premises:

DESCRIPTION OF PREMISES (PERSON, PLACE OR THING)
TO BE SEARCHED

. - '.-SegA-gt%lEhedA'ﬁidavi"t:

Now, therefore, you are hereby anthotized to search the subject premises for the property described below, and to
seize such property if found:

DESCRIPTION OF PROPERTY

-See Attached Affidavit-

This Search Warrant:shall not'be valid-for miore than ten daysfrom.date.of issuance,

-A written inventory of all property seized pursuant to this: Search Warrant shill be made to ssuin uing Judee within
ten days from the dafe of this warrant; such mventory to be signed by the officer executing this warrant,anda copy of such
inventoiy shall be furnished to the person whose. premises are searched if demand for such copy is‘made.

A copy of this Search Watrasit shall be delivered to the person in charge of premises searched af the time of such:
search. if practicable, and if nof, fo 5uch pérson-as soon thereafter as is practicable; in thi: event the identify of the person in
charge is not known or if such person cannot be found after reasonable diligerice in attempting to Tocate the. person, a copy
shall be attached to promment place on- such premises.

Z? \i,.af_’ 2019.

RULE'S - pg. 43 0f 280
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OCA#2619029304

RETURN

. ) -~ : )
1 received the aifached Search Warrant _ 4 Z df . 52019, and
Have execated it.as follaws;

On . 4 Zq » 2019 at 3(/{{(?/ o'clock P M, I searched

(thie person) described in the warirant and
{the premises)

Lieft-a copy-of the warrant wifh @ ID/ @ Cﬂ 070 g /i C}_)

f(biame of person searched or "at the:place.of search’) with, Together- with . receipt forthe items seized.

The following is.an inventory of property taken pursuit to the w:.;'rran,t::

Property Recovered by Location Recovered

Oﬁrt sfeuciow - 75)&{{/ 19(_(/9@;{ dﬁ@&

This mventory Yas made presehce of e

AND at GatL, AN

I swear that this Inventory is a true 4nd detailed ageowit e

SWORN to before me this__ | _
dayof ___ 6’&;’«3’ boe—" .

‘Section 17-13-1%]

March 15,1978

RULE 5 - pg. 440f 280
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On 'Se_gt,ember 29, 2019 officers were called back out t0.4302 Whitney Drive regarding.a firearm.
being located outside on the property near the gate leading to the backyard. Another search
warrant was obtained and executed by Detective Butler.

Upon our atrival, we observed a black revolver lying in the grass near the gate leading to the back
yard. The wooden handle:grips were off the gun and lying beside it. One was split in two pieces,
suggesting that it was dropped or thrown to sustain this damage. The gun and grips were collected
.and placed in a sterile gun box. There were five spent casings inthe cylinder with Winchester .38
SPL+P on the headstamp. This also matched a box of Winchester Super X..38 SPL +P rounds with five
missing that were located hidden inside of an Andis clippers box. The box was found under the sink
in the master bedroom. All above mentioned items were photographed in detail, collected, and
submitted to evidence.

We gained permission from family members on scene to cut and remove a portion of the-wall in the
down stairs den which was previously marked as “E”. We recovered the projectile which was found
to have terminated within the insulation inside the wall. Damages sustained to the wall after
recovery were photographed as well.

All items collected were then transported back to the FSU to be packaged, labeled, and submitted to
evidence. All photos were downloaded to a CD-R as well as the K-drive.

RULE 5 ~pg. 392 of 392
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State v. Thompson

Court 6f Appeals of South Carolina
November 1, 2004, Submitted ; January 31, 2005, Filed
Opinion No. 3937

Reporter

363 5.C. 192 *; 609 3.E.2d 556 **; 2005 S.C, App, LEXIS 20 =~

The State, Respondent, v. Nepolean Thompson, lil,
Appellant;

Subsequent History: [1]

Rehearing denied by State v. Thompson, 2005 S.C,
App. LEXIS 80.{S.C: Ct. App.. Mar. 17. 2005

Prior History: Appeal From Cherckee County, J,
Derham Cole, Circuit Court Judge.

Disposition: AFFIRMED.

Core Terms

search warrant, probable cause, invalid, crack cocaine,
seized, suppression, portions, searched, authorization,
intrusfon, narcotics, overbroad, valid portion, trial court,
circumstances, luggage, seizure, severed, courts,
‘mouth, items:seized, particularity, informant, warrants,
ongoing, stale

Case Summary

‘Procedural Postyre

The Cherokee County Circuit Court (South ‘Carolina)
convicted defenddnt of possession of crack _cocaine
after it denied his motion to suppress. Defendant
appealed.

Overview

Deferidant challenged the validity of a search warrant
executed against him. The appeals court first held that
while some portions of the warrant were overbroad, this
fact did not render the entire. warrant void. First, the
warrant did not grant law enforcement unlimited
discretion to search defendant wherever or whenever
they desired. There was no basis 'upon which the
magistrate could conclude that ‘probable cause existed
to search any vehicle defendant was traveling in, or

HN1E]

within. any luggage that he had in ‘his possession. The:
warrant was properly severable, eliminating those parts
rendered invalid from the authorization relating to. the
search of defendant's person. Second, the information

contained within the wafrant was not stale, as an
informant had observed defendant in possession of

crack cocaine within 72 ‘hours prior Yo his report, the
affidavit was swom on the same day the magistrate

issued the.warrant, execution occurred the day after the .

warrant was issued, and the information received fram
the infarmant was not an isolated incident. Finally, the
search of defendant's mouth was authorized under the
law, and his undergarments were searched incident to
a lawful arrest.

Outfcome
The judgment was affirmed.

LexisNexis® Headnotes

Criminal Law & Procedure > ... > Miranda
Rights > Self-incfimination Privilege > Custodial
Inferrogation

‘Critninal Law & Procedure > Commehnceément of.
Criminal Proceedings > Arrests:> General Overview

Criminal Law & Procedure > Commencemenit of
Criminal Praceedings > Intefrogation > General
Overview

Selfdncriminatiofi  Privilege, Custedial
Interrogation

The determination of whether an individual is under
arrest is measured objectively, and the subjective view
of the particular officer is not .controlling. The initia!
determination of custody depends on the objective

Stephen Bowden
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363 S.C. 192, *192; 609 S.E.2d 5586, **556; 2005-S.C. App. LEXIS 20, **{

circumstances of the interrogation, not'on the subjective
views harbored by either the interrogating officers or the
person being questioned. The test for determining
whether an individual is in custody or under aest is
whether, under the totality of the circumstances, the
suspect's freedom of action is curtailed to a degree
assaciated with formal arrest,

Criminal Law & Procgdure > ... ¥ Standards of
Review-> Clearly Erroneous Review > Findings of
Fact

Criminal Law & Procedure > ... > Standards of
Review> Clearly Erroneous Review.> General
Overview.

_ﬁN.?[_i'.'.] Clearly Erroneous.Review, Findings of Fact

-in.eriminal cases,-the appellate court sits to review
-errors of law only. The appeals court is bound by the
trial court's factual findings unless they are clearly
érroneaus, A deferential standard of review likewise
applies in the context of a Fourth Amendment
challenge to a trial court's fact-driven affimation of
probable cause.

Constitutional Law > ... > Fundamental
Rights > Search & Seizure > Scape of Protection

Criminal Law & Procedure > Search &
Seizure > Search Warrants > General Overview

‘Criminial Law & Progedure > Appeals >-Standards of
Review > General Overview

ﬂN.‘:‘[L".] Search & Seizure, Scope of Protection

Whether a search violates the parameters of the
Fourth Amendment depends upon a ‘number of
-antecedent determinations, each of which is inherently
fact-specific- and entails an inquiry Into the tatality of the
circumstances. and the appellate court must affirm if
there.is any evidencé to support the raling.

Constitdtional Law > ... > Fundamental
Rights > Search & Seizure > Probable Cause

Criminal Law & Procedure > ... > Search
Watrants > Affirmations & QOaths > General

Overview

Constitutional Law-> ... > Fundamental
Rights-> Search:& Seizure > Warrants

Criminal Law & Procedure > Search &
Seizure > Search Warmrants > General Overview

Criminal Law & Procedure > Search &
Selzure > Search Warrants > Issuance by Neutral &
Detached Magistrate

Criminal Law & Procedure > ... > Search
Warrants > Probable Cause > General Qverview

Criminal Law & Procedure > ... > Search
‘Warrants > Probable Cause > Particulatity
Requirement

Criminal Law & Procedure > Search &
Seizure > Seizure of Things —-

Govermnments > Courts > Judges
HN{{_.".’] Search & Seizure, Probable Cause

Under both the United States and South Carolina
constifutions, search warrants may not be [ssued
except upon probable cause, supported by an oath or
afiirmation, and particularly deseribing the place to be.
searched and the persans or things 1o be seized. U.S.

Const._amend. IV; S.C. Const._ait. I, § 10. Following
these constitutional requirements, S.C. Code Ann. §17-
13-140 (2003) requires a search warrant bé issued only.
upon affidavit swomn to before the magistrate or other
judicial officer and only if the magistrate is satisfied that
the grounds for the application exist or that there is
probable cause to believe that they exist. The
magistrate issuing the search warrant must make a
practlcal cdmmeon sense decisionn whether; given all the
cirgumstances set forfh in the affidavit there is a fair
probability thit contsaband or evidence of a crime will be
found in.a particular Blace. In reviewing the validity of a
warrant, an appellate ¢ourt may consider onfly
information brought to the magistrate’s attention.

Criminal Law & Procedure > Search &
Seizure > Search Warrants > Particularity.
Requirement

Criminal L.aw & Procedure > Search &
Seizure > Search Warrants > Géneral Overview

Stephen Bowden



Page 3 of 11

363 S.C. 192, *192; 609 S.E.2d 556, **556; 2005 S.C. App. LEXIS 20, ***1

HNS[.“.’] Search Warrants, Particularity Requirement

The specific requirement that -a Search warrant
particularly .describe the person, place, or thing t6 be
searched is. aimed at preventing general warrants or
those authorizing a general, exploratory ruinfnaging in a
persor's belongings. By limiting the authorization to
search 1o the specific areas and things for which there
is probable cause to search, the requirement ensures
that the search will be carefully tallored to its
justifications, and will not take on the character of the
wide-ranging exploratory .searches the framers of the
Conhstitdtion intenided to prohibit,

Constitutional Law > ... > Fundamental
Rights > Search & Seizure > Probable Cause

Cririnal Law & Procedure > ... > Searclr
Warrants > Probable Cause > General Overview

Constitutional Law > ... > Fundamental
Rights > Search & Seizure > Warrants

Criminal Law & Procedure > Search &
Seizure > Search Warrants > General Overview

Criminal Law & Procedure > Search &
Seizure > Search Warrants > Scope of Search
Warrants

HNE '.."'] Search & Seizure, Probable Cailse

The propriety of warrants authorizing the search of
persons is well settled in the law. 'S.C. Code Ann. §17-
13-140° (2003), which govems the issuance and
exacution of search warrants, clearly authorizes the
search of a person. This. section provides that the
property described in this section, or any part thereof,
may be seized from-any place where such.property may
be located, or from the person, possession or contro! of
any person who shall be. found to have such property in
his. possession or under his control. Warrants
authorizing. the seareh of a4 persen are: cohstitutional
provided that a search or seizure of a person, must be
supported by probable cause particularized with respect
to that person.

Constituticnal Law™> ... > Fun,_t_iémerjtal
Rights > Search & Sejzure > Warrants

Criminal Law & Progédure > ... > Search
Warrants > Probable Cause > Gereral Overview’

Criminal Law, & Procedure > Search &
Seizure > Search Warrants > General Overview

Criminal Law & Procedure > Search-&
Seizure > Search Warrants > Scope of Search
Wairanis

Governments > Legisiation > Overbreadth
HN7I."".] Search & Seizure, Warrants

Overbroad portions of a search warraiit may be
severed from the portions for which probable cause is
found to exist, thus permitting the admission of évidence
properly obtained. If there is.probable cause io jssue a
search warrant describing particular items to be
seized, and such items are found and those items alone

‘constitute the basis of the criminal charge, there is no-

reason why some additional ‘unsupported language in
thé search warrant, while t¢ be avoided, should not be
severable, particularly where no items seized
thereunder are included as a basis for ‘the criminal
charge.

-Criminaf Law & Procedure > ... » Search
Warrants. > Probable Cause > General Qverview

Criminal Law & Procedure > ... > Exclusionary
Rule > Exceptions to Exclusionary Rule > General
Overview

Criminal Law-& Procedure > ... > Exclusionary
Rule > Exceptions to Exclusionary Rule > Good
Faith

Crimirial.Law & Procedure > .. > Exclusionary
Rule > Exceptiofis to Exclisionary ,
Rule > Reascnable Reliarice Upon Warrant

Criminal Law & Procedure > Search &
Seizure > Search Warrénts > General Qverview

Criminal Law & Procedure > ... > Search
Warrants > Affirmations & Oaths = Examination
Upon Application

Crimiinal Law & Procedure > Search &
Seizure > Search Warrants > Issuance by Neutral &
Datached Magistrate
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HNSIE] Search Warrants, Probable Cause

Admission of evidénce will not be barred where the
evidence was obtained by officers who manifested
dbjective good faith in relying on a search warrant
issued by a detached, neutral magistrate even though
the warrant was ultimately found to be invalid. This.goad
faith exception, however, may not be employed to
validate a warrant that is based on-an affidavit that does
not provide the magistrate with d substantial basis for
determining the existence of probable cause,

Critiiinal Law & Procedure > ... > Search
‘Wairants > Probable Cause > General Qverview’

Criminal Law & Procedure > Search &
Séizure > Search Warrants > General Overview

HN9E] Search Warrants, Probable Gause

In order for a search warrant affidavit to support
probable cause, it must state facts sa closely related to
the time of the issuance of the warrant as to justify a
finding of probable cause at that time.-An affidavit which
tdils altogether to state the time of the occurrence of the
facts alleged is insufficient.

Criminal Law & P_rocedure > Search &
‘Seizure > Search Warants > Execution of Warrants

Criminal Law & Procedure > Search &
Seizure > Search'Warrants > General Ovetview

Crimiinal Law: & Procedure » ... > Search
Warrants > Probable Cause > General Overview

HNT0iE) Search Warrants, Execution of Warrants

There is no fixed standard or formula establishing a
maximum allowable interval between the date of events
recited in :an affidavit and. the date of a search warrant.
The acceptable length of time between the
establishment of probable cause and the ‘execution: of
the warrant depends on a variety of case-specific
factors, While: the lapse of time involved is an important
consideration and may in some cases be controlling, it
is not necessarily so. There are other factors to be
cofisidered, including the nature of the criminal activity
involved, and the kind of property for which authority to
Searchis sought.

Criminal Law & Procedure > Search &
Seizure » Search Warrants > Execution of Warrants

Criminal Law & Procedure™> ... > Controlled
Substances > Cantinuing Crimihal
Enterprises > Generaj Overview

Crirhinal Law-& Procedure > Search &
Seizure > Sfearcfr Warrants > General Overview

HN1 1].‘5] _Search Warrants, Execution of Warrants

Narcotics conspiracies are the very paradigm of the
continuing enterprises for which-the courts have relaxed
the temporal reguirements of non-staleness of a search
watrant.

Crin;inal Law & Procedure > Search &
Seizure > Searcﬁ Warrants > Scope-of Search
Warrants

Evidence » ... > Scientific Evidence > Bodily
Evidence > Blood & Badily Fluids

Criminal Law & Procedure > Search &
Seizure > Search Warrants > General Overview:

HN12I%] Search Warrants, Scope of Search

‘Warrants

S.C. Gode.Ann. § 17-13-140 provides for the i'nyoiunt_ary
submission of non-testimonial identification evidence,
and guidelines and procedures exist for obtaiﬁin_g
samples of blood and saliva, along with head:and pubic
halr from suspects who are not under arrest in criminal
investigations. The search of a3 suspect's mouth is
appropiiate in order to prevent a suspect's attempts to
destroy evidence by swallowing it, because he carmot
consider the mouth a sacred ofifice jri which contrabzind
may bé irretrigvably concealed frarii the police..

Constitutional Law > ... > Fundamental
Rights > Search & Seizure > Warrants

Criminal Law & Procetlure > Searcti &
Seizure > Warrantiess Searc'hes > General
Overview
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Criminal Law & Procedure > Search &
Seizure > Search Warrants > General Overview

Criminal Law & Procedure > ... > Warrantless
Searches > Search Incident to Lawful
Airest > General Overview

Criminal Law & Procedure > ...> Warrantiess
Searches > Search Incident to Lawful
Arrest > Extent & Manner of Search.

Criminal Law & Procedure > .., > Warrantless
Searches > Search Incident to Lawiful
Arrest> Necessity That Arrest Be Valid

;HN.13[.“&..] Search & Seizure, Warrants

In-the case of a lawful custodial arest, the full search of
a person does not require a search warrant and is.
considered:reasonable under the Fourth Amendment.

Gounsel: Trent Neuell Pruett, of Gaffney, for Appellant.

Attorney General Henry Dargan McMaster, Chief
Deputy Attorney’ General John'W. Mcintosh, Assistant
Deputy Attomey General Salley W. Elliott, and: Assistant
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Opinion by: KITTREDGE

Opinion

5581 [*196] KITTREDGE, J.; Nepolean Thampson
appeals his convictions for drug related offenses,
arguing evidence was seized under an invalid search
warrant. The questions presented are (1) [*559]
whether the wairant sufficiently described the: person or
things to be séized; (2) whether the warrant was. issued
based on stale information; and (3) whether'the warrant
authorized an urifeasonable bodily intrusion. We affirm:

FACTS

Officer A.B. Phillips of the Blacksburg Police
Department was assigned to the Cherokee County
Metré Narcotics Task. Force. In 2002, Phillips was

investigating possible illegal [*197] drug activities
involving [**2] Thompson. After the .investigation had
been ongoing for several months, Phillips received a tip
from a confidential infonmant that the informant had
seen illegal narcotics in Thompson's possession. Based
on this information, Phillips prepared an affidavit and
obtained a .search warrant from a magistrate. The
affidavit read:

Affiant's belief is based upon information received
from a coniidential reliable informent {sic}, who.has
provided ‘information in the past that has proven
true and correct:and led to the arrest and conviction
of thosé involved in illegal drug trade. This C.R.L
states that he or she has séén a quantity of crack
cocaine on the dabove described person within the
past 72 hours. Affiant's [sic} knows this G.R.l. to
know crack cocaine when seen by past information
received from C.R.L.

The warrant issued described the peﬂniﬂedfsearch as
follows:

Descri,gtion of Premises (Person, Place or
Thing) To Be Searched

One, Napoleon [sic] Thompson 1, aka Buster, is to
be searched. A black male, DOB 5-29-79, DL
number 0011405948, HGT 5-10, WGT 145ibs,
address 207 E. Seven Springs ‘St., Blacksburg SC.
The search will include all clothing, shoes, [**3]
hats, socks, under garments, jaékets! scarfs [sic],
bandannas, any vehicle 'and or any means of
transportation that Mr. Napoleon [sic] Thompson I
may be traveling in or on, and Mr. Napoleon {sic]
Thompson's mouth. The search will dlso include.
any types of luggage, small or large: in Mr.
Thompsons [Sic] pass.

Officer Phillips promptly undertook efforts to-execute the

-warfant. The day after the 'warrant was isSued, Phillips

received information that Thompson "would be: traveling
down South Charleston Street fin 'Blackstrfg]. with.crack
cocaine -and marijuana in his possession." This
information 'was disseminated to officers in the area,
and shorlly thereafter, :a police officer .spotted
Thompsen's car traveling on South Charleston Street.
When Officer -Phillips. arrived on South Charleston
Street, Thompsen had parked his car and entered a
convenience store. When Thompson returned to his car,
he was cohfronted by the officers. After being informed
of the search warrant, Thompsoen stepped out of his car
a5 instructed [*198] by ‘the officers. Thompson then
pulled two small plastic bags out of his pocket, threw
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them in the'air, and attempted fo flee. Phillips grabbed
Thompson before he could [**4] get away and
détdined him. 1 THe plastic bags Thompson had tossed
away were. recovered by police: and held as evidénée.
Subsequent. analysis revealed the bags contained
‘marijiaana and crack cocaine.

[**5] Thompson was taken to the policé departmient:

-and searched, The oniy additional evidence the search
produced was $ 2,654 cash found in Thompson's wallet.

[*560] Thompson was charged Wwith possession with

intent to- distribute crack cocaine and posseassion withy

intent to distribute crack cocaine within a half mile of a
schoal. Before trial, Thompson moved to suppress the.
.crack cocaine and the marijuana, evidence. Thompsort
claimed the drug evidence was inadmissible because it
‘was oblained :wmider an invalid search wamant
Specsf ca!ly, Thompson argued the ‘warrant was void
because: (1} the wafrant’ lmpermlssmly permitted the
search of Thompson's persori and Was .otheéfwise
overbroad with regard to the places .ang ‘things it
authorized law enforcement to search; (2) the affidavit
submitted to obtain the warrant recited stale information
insufficient to support a finding -of probable cause; and
(3) the wamant permitted an -unreasonable bodi ly
intrusion or ‘stiip search of Thompsen. The trial «court
disagreed. and deried. the motior. Thompsen [*199]
was tlfimately.convictad of gossession of crack cocaine.
This appeal-followed.

-STANDARD,OF REVIEW

* Contrary-to Philtips' testimany, it is clear that Thompson was
under arrest when he was first detairied In the conveniénce
-sfore parking ot HNT[‘!‘] The- determination of whather .an:
‘individual Jis under airest is' measured. ob;ecnvegy and the
subjective view of the particular officer is ot controlling. See
Stansbiiry v. Califorria: 51108 318,373, 1281, Ed 2d 293,
114 8. Ct 152641994 (epining that "our decisions make clear
that the initial determinatiofr .Of custody deperids on ‘the
objective. circimstances of the interrogation, mot on the
stbjective views harbored by either the mterrogating officers
or the. person being’ guesticned™). When Thompsén was
detained in the parking iot, following seizure of the suspected
contraband, he was so substantially deprived of his.:;_f[eédom of
movemant as to constituté a full -custodial arrest. Ses Pari'v,
Shiffett. 250 F:3d 843. 850 (4th Cir. 2001} {holding that "the
tést for détermining whether an individual is. in custody or
wnder -arrest is whether, under the {totality of the
circumistances, the suspect's fréédom of action is curtailéd to a
degree asscciated with formal arrest” {irternal quotation-marks
omitted)).

Following these constifutional requirements;
.Caro!ma
requires a.search warrant be issued "only upen affidavit
:swom to befare the magistrate [or- ogher_, judicial officer]™
-and only if the magistrate "is satisfied that the -grounds

HNZ["F] In -criminal cases, the appeliate court sits- to
review errors [*6] of law only. State v. Wilson, 345

S.C 1 5 545 S.£2d 827. 829 {2001). This court is

bound by the trial court's factual findings untess:they are
clearly erronecus. State v. Quattlebaum, 338 §.C 441,
452 527 S.£.2d 105, 111 (2000). A deferential standard
of review likewise applies in the context of a Fourth
Amendment challenge to a trial colift's fact-dnveﬂ
affirmation of probable cause. State v. Brockman. 339
S.C. 57 65-66. 528 S'E.2d 661, 665.666 _(2000)
(ho[dmg that HN3(%] whether a search violated the
parameters of the Fourth Amendment depends upen
"a. number of antecedent determiinations, each of which
is inherently fact-specific" and *entails an inquiry into the

totality of the circumstances™ and the appellate court

miust affirm if there is "any evidence™ to ‘support the

‘ruling). This. appeal presents -both factual and legal

chatlenges to the fulings .of the trial.court conceining'the

search warfant. Following Brockimian, we adhere to the

“any evidence" standard of review .with_respect to_the:
factual findings of the trial court.

LAW/ANALYSIS

I. Permissible Scope of Search Authorized Under

‘the Warrant

‘We first address 7] Thompson's claim the warrant

failed to deseribe with sufficient particularity the person,
place, or thing to be searched. Though we conclude

there is -.s'ufﬁcieni eviderice ito support. the trial court's
finding that some portions of the waitant are overbroad,

we further -concir with the trial cowrt and find this fact
does not render the entire ‘warrant void or require
suppression of the:evidence-seized in this case,

HN4[F} Under both the United 'States ‘and South
Carolina- constitutions, search wairarits. may not be
issued exceptupon probabie cause, suppdrted by Oath
or affimation,” and particularly deseribing the place to
be' searched and the persans or ihings to be sgized.
{48, Const._amend. V. SC._Const_af 4 § 10
South
{2003)

Code _sechion _17-13-140 [*200]

for the application exist or that there is probable.cause.
to believe that“they exist - . . ." Thé madistrate issuing
the .search warrant must "make -a practical, common-
sense decision whether, [**8] .giver: 4l the
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-circumstances set forth in the affidavit. . . there.is a fair
‘probability that contraband or evidence of a.crime will be
found in a particular place.” Hiinois v. Gaftes. 462 .S,
213. 238, 76 |, Ed. 2d 527, 103 8. Ct 2217 {1983}, I
feviewing the validity of a waitant, an appellate court
thay cofisider only. information brought o the
magistrate’s attention. State v. Martin, 347 S.€. 522,
527, 556 S.E.2d. 706, 709 {Ct-App. 2601)

__é{‘l‘} The specific requirement that a4 search warrant
par’ucufafiy describe the pefson, pidce, or thing to' be
searched “is aimed- at preventing general warrants--
those. auzhonzmg ‘a- general; exploratory- rammaging ina
person's belongings.™ Stale v. Williams. 297 S.C. 404,
407, 377 S.F.2d 308, 31‘ O (1989} (quoting Caof.rdge ¥,
New Hampshire, 403 U.S. 443. 467. 29:L. Ed. 2d 564
81.8_Ct._2022 (1974)}. "By limiting the authorization to
**561] search to the specific areas and things for
which ‘theré is probable cause 1o search, the

__requirement’ ensures that the search will be.carefully

tailored to its jusfificationis, and will nat take on the
character-of the wide-fanding exploratory .s2afchés the
Framers intended to prohibit. [™*8] ™ Id. {quoting
‘Maryiand v. Garrison. 480 U.S. 79. 94 L. Ed. 2d 72, 107
8. Ct 101371987)),

Thompson claims the warrant issued in the present
case. veers from the particularity requirement in threé
raspects. First, Thompson argues that, by permiiiting the
search of his "person,” the warrant granted law
enforcement unlimited  discretion to search him
‘wherever or whenever they desired. Specifically,
‘Thompson suggests that warrants may .only authorize
the séarch -of "places” and "things,” not individuals:
This argument Is-without frierit.

Though nat as common as warfants for the search of
placés, HNS[’H the ‘propriety of warranis authicrizing
the search of persons is well seftled in the law. South
Carolina Code section 17-13-140, our state statute
governing-the isstance {*201] and execution of searcb
warrants, clearly authorizes the searcfi of a person.
This section ‘provides that "the property described in
this section, or'any part thereof, may be seized fromany
place where such property may be lacated, or from the
person, pdssession or centrol of any person who shall
be found to have such properly in his possession or
under his control" 5.C. Cede Ani.§ 17:13-140 [*10]
(2003) (emphasié added). Ihdeed, the Unijted States

‘Supreme Court has held that walrarits authorizing the

search of a person are constitutional provided that “a
search or seizure .of a person midst be supported by
probable cause particularized with respect to that

Oy

person.” Ybartra v. Hiirois, 444 U.S. ‘85, .91 621 Ed. 2d
238, 100 S. Ct 338 (1979). Thus, there is no basis t6

conclude the search warrant was invalid because it

authorized the search of Thompson's "person”

Thompson's second and third exceptions to the
particularity of the warrant ‘concern fwo. specific items
subject to possible search and seizure under the
warrant. Thompson clagims the language contained in
the warrant authorizing the search of any transportation
that hé was riding in or on and any type of luggage in
fils :possession was-not supported by probable. cause.
We agirée,

As quoted above, Phillips' affidavit 'stated that his. betief
Thomgson was in possessiecn of contraband was based
information from a confidential informant that
Thompson had been seen in the past 7_2 hours with.

-quantity of crack cocaine of his "pérson.” :No fiirther

information was provided in the affidavit, and Phillips
testified ‘that the only-additionat [**111 infofmation he
provided the magistrate was the fact that Thompson
was the subject of an ongoing narcotics investigation.

‘There is:a substantial basis to =suppor,t' the trial court's

determination that the warrant was overbroad in its
authorization to search Thompson's vehicle or luggage.
The information provided to the magistrate only related
to seeing crack cocaine on Thompson's person. There
was no basis upon which the magistrate could conclude
that probable cause existed to .search any vehicle
Thoipson ‘was traveling irf -of on or any luggage In
Thompson's pogsession.

We now i 10 the legal question posed as a.result of
the finding that the wafrant was overly broad with
respect to [*202] these specific provisions corcerning

transportation and luggage. We do not believe this:

finding renders the ‘search warrant invalid on the whole.
A contrary conclusion would mean that the séizure of
certain items, even'though proper if viewed separately,
must be condemned merely because the warrant was
defective with respect fo ofher items. Though this
question of law ‘has not been directly addressed by
South Carolina cotirts i our modérn jurisprudence, we
believe one of our supreme court's. older
precedents [**12]  suppdrts the principle of
"severability." Morsover, :such an approach is wu:ie[y
recognized in Fourth Amendment ;unsprudence ln
both federal -and :state courts. In essefice, HNT[f]
overbroad portions of a search warrant may be
*severed” from the portions for which probable caise is
found to exist, thus permitting the .admission of evidence
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properly obtained.

Loaking first to our state’s law, we do find:suppart for the
concept of saverabliity. In Farmer v. Seflers. 89 S.C.
492 72 SE 224 [*562] (1911), our supreme court
found a warrant, which. permited a search to be
conducted by day or night, was valid regardless of a
statute prohibiting nightiime. searches, .In that case, no
search was conducted at night, and the court
determined "there is therefore rio ground to allege that
the statute was violated. If courts gave heed to such
extremely technical objections, the law would indeed be
weak. in its: struggle with crime.” Id._at 580, 72 S.E. af
227, The supreme court in Farmer thus tmpl:cmy
recognized the propriety of admitting items seized under
valid provisions of .a warrant ;supparted by probable
cause, despite the fact that the ‘warrant at issue was
improper jn other [**13] respects.

Other states have applied the concept of severability
under circumstances' directly analogous to the present
case, For example, in People v. Managliano, 75 Misc. 2d
698, 348 N.Y.5.2d 327 (1973}, a seminal state court
case addressing severability, @ New York trial court
reviewed the validity of a search warrant authorizing the
police to search a suspect's home for lllegal nafcotics
and. associated paraphernalia as well as "records, mail,
correspondence and communications used in
conjunction: with the sale or possession of any
dangerous drugs.” /d. af 330. The court found the
affidavit submitted to obtain the warrant did not establish
sufficient probable cause to justify the seizure-of the
"records, mail, correspondence [*203] and
communications” listed in the waifant. Rather than
suppress all of the evidence obtaihed under the warrant,
the court elected. to redact the latter phrase fiom thé
warrant, thereby preserving fromr suppression all
evidence seized pursuant. to the valid portions. of the
warrant. The court concluded:

There is strong and persuasive authofity in other
jurisdictions to permit a severanse in order to save
a warrant or a search. This would seem {**14] to
be supported by logic as well. If there was probable
cduse fo issue '@ searéh warrant describing
particular itemns to be seized, and such items are
found and thase items alone constitute the basis of
the criminal charge, there is no reason why some
additional unsupported language in the search
‘warrant, while to be avoided, should not be
severable, particularly where no items seized

thereunder are included as a basis for the ‘criminal

charge.

Id. at 337; see also, e.g., State v. Noll, 116 Wis, 2d 443,

343 N.W.2d 391, 396 (Wis. 1984) {(concluding that "in

cases involving search warrants which are partially but
not wholly defective, those two interests are best
accommodated by admiiting those items seized

pursuant to the wvalid parts of the wamant and

suppressing those items seized under ‘the invalid
portion"); Butler v. State, 130 Ga. Atp. 469, 203 S.E.2d
558..563 (Ga. App. 1973) (holding that "where a séarch
as it was actually conducted is lawful, it is nat rendered
invalid merely because the warrant pursuant to which it
was made was overbroad .or founded upon' efronecus
beliefs”) (internal citation omitted); Aday v. Super. Ct .of
Alameda County, 55 Cal. 2d 789, 362 P.2d 47, 13 Cal.
Rptr. 415 (Cal. 1961) [***15] (widely acknowledged as
the feading state- case .adopting the doctrine of
severability).

We also note that many federal courts, ‘including the
Fourth Circuit Court -of Appeals, have recognized and
applied the theary of severability.” In United Stales v,
Jacob, 657 F.2d 49 {4th Cir. 1981); the court examined
whether items to be seized under a search warrant met
the constitutional particularity requirement. The court
noted that the overly broad portions of the warrant
describing the items to be seized were severable from
those portions that met the particularity requirement. 2
[’204] Id_at 52 Other federal circuits have also
recognized and applied the severability concept. See
United States v. Géorge, 975 F.2d .72, 79 {2d Cir. 1892)
(holding that evidence séized pursuant to valid portion
of a search warrant.may be admissible, even if part of
the warrant is severed or redacted for lack of
particularity or probable cause), LeBron-v. Vifek. 751
F.2d 311, 312 (8th Cir. 1985) (holding that the valid
poftion of 2 warrant was severable from the invalid; over

‘broad portion);_United Stafes v. Offices Known as 50

State Distrib. Co. [**16] , 708 F.2d 1371, 1375-76 (9th
CiF. 19831 cert. dénied, 465 U.S: 1021, 1“563] 79 L

Ed. 2d 677, 104 S. Ct 1271, 104 S, Ct. 1272 (1984)
{noting that “if probable cause was lacking as to the
search of individuals, that does nof operate to render

the warrant itself invalid in its -enfirety as a general
warrant. The remedy is not=@ retumn of all items seized
but selective suppression or return of the .items
improperly seized); United States v. Christine, 687 F.2d
749, 758 (3rd Cir._1982) (holding that “redaction of a
warrant containing valid severable phiases or clauses is

2The court in that case, however, found the entire warrant met
the particularity requirement, defeating thé need for
sevefdnce,

Stephen Bowden



Page @ of 11

363 S.C. 192, *204; 609 S.E.2d 556, **563; 2005 S.C. App. LEXIS 20, ***16

consistent with all five purposes of the warrant
requirement”); United States v. Cook, 657 F.2d 730, 735
{5th Cir. 1981} (opining that "we agree with the
reasoning of the . . . majority .of state courts that have
considered this question and held that in the usual case
the district judge should sever the infirm portion of the
search warrant from so much of the warrant as passes
constitutional muster”).

™*17] Furthermare, review of authoritative treatises
addressing this subject further indicates the concept of
severability has gained broad acceptance:

If a search warrant is issued to search a place for
several items, but it is fater determined that not all
of those items are descrified with sufficient
particiilarity or that probable cdusé does not exist
as to all of the items described, it is often. possible
to sever the tainted portion of the warrant from the
valid portion so that evidence found in the
execution of the latter will be-admissible.

2 Wayne R. LaFave et al., Criminal Procedure § 3.4(f),
at 137 (2d ed. 1999); see afso 79 C.J.3. Searches and
Sefzures § 185 (Supp. 2004) (commenting that "where
the description in a search warrant of the items to be
-sgized is in part insufiiciently [*205] particular or

unsupported by probable cause, the warrant :may

sometimes be severed so as to preserve the valid
portions™); 68 Am, Jur. 2d Séarches and Seizures § 168
(2000) (observing that “siriking from a wartant those

-severable phrases and clauses that are invalid -for lack

of probable cause and preserving those phrases

and [**18] clauses ‘that salisfy the Fourth
Amendment, is consistent with: the Fourth

Amendment and should be used in order to. avoid
unnecessary social costs”).

In the case -at bar, we find the invalid portions of the
warrant: relating to. the search of Thompson's vehicle
and luggage are severable from the authorization
relating to the search of Thompscn's person. Because
the portion of the wariant ailowing the search of
Thompson's-person remalns valid, and because none of
the evidence sought to be suppressed was derived from
the overbroad portions of the warrant, we find
Thompson's request for suppression of this evidence
was properly denied.

In so holding we do not mean to suggest that invalid
portions of a warrant will be treated as severable under
all circumstances. We are mindful of the dangér that
warrants might be obtained which are esséntially
general in character ‘but arguably meet the: particularity

requirement in certain respects. We in no manner
sanction wholésale seizures pursuant to questicnable
police practices. Our decision today is ‘narrowly confined
to those circumstances where, as here, there exists
good faith 3—measured objectively—on the part of law
enforcement and the valid [**19] portion of the warrant
is amply supported by probable cause.

il. Staleness

We next address, and reject, Thomipson's cldim that the
inforthation contained in the affidavit supporting the
warrant [*206] was stale, and thérefore collld hot have:
been the [**20] basis of a finding of probable cause..

HNSIY] In order for an affidavit to sppait probable
‘cause, "it must state facts so closely related to the time
of the .issuance of [**564] the warrant as to justify a
finding of probable cause at that time." Siate v
Winborne, 273 S.C. 62, 64. 254 S.E.2d 297, °298 (1979)
{internal quotation marks omitted). "An affidavit which
fails altogether to state the time of the .occumrence of the
facts alleged is insufficient.” id.

ﬂﬁjp_ﬁ'} There ‘is, however, no. fixed standard or
formuta establishing a maximum allowable interval
between the date. of events recited in an affidavit and
the date of a search wamrant. United States v. McCall,
740 F.2d 1331 1336 (4th Cir. 1984). This court has
explained that the -acceptable length of time between
the establishment of probable cause and the execution
of the warrant depends on a variety of case-specific
factors:

While the lapse of time nvolved is an imiporiant
-congideration and may in some cases be
-controlling, it is not necessarily so. There. are other
factors to be considered, including the nature of the

3See United States v..leon 468 4.5 897 922 82 1. Fd.2d
677. 104 S. Ct 3405 (1984) (adopting the “good faith
exception” to fhe exclusionary rule under which HNS[%]
admission of evidence will not be barred where the evidence
was obtained by officers who *manifested cbjective good faith”
in relying on a search warrant issued by a detached, neutral
magistrate even though the warrant.was ultimately found to be
irvalid). This good faith exception, however, may not be.
employed to validate a warrant that is ‘based on an affidavit
that "does not provide the fnagistrate with a substantial basis
for determining the .existence of probable cause.” State v
Johnson. 302 5.C. 243, 248 395 S.E.2d 167, 170 (1990
(quoting Legn. 468 1.5 at 915).
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criminal activity involved, andthe kind of property
far which authority to search s [**21] sought.

State v. Coms, 310 5.C. 548, 550-51. 426 S.E.2d 324,
326 (Ct. App. 1992) (quoting United States V. Steaves,
525 F£.2d 33 {8th Cir.1975])).

The record in this case contains ample support for the.
trial court's rejection of Thompson's assertion that the-

circumstances providing probable cause far the search
had grown stale by the time the warrant was executed.
The .affidavit provides that the informant had observed
Thompson in possession of crack .cocaine within the
past 72 hours. The affidavit was swornon the same day
the magistrate issued the warrant, and Officer Phillips
executed the warrant the day after it was issued,
Additionally; the record reveals that the information
received from the informant was not an isdlated
incident. Phillips testified that he informed
magistrate. that Thompson was the subject of an
ongoing narcotics investigation conducted during the
several months prior to.obtaining the warrant.

[*207] Given the continuous nature of the alleged drug
activity, we find the record supports the trial court's
finding that it was reasonable for the magistrate to
conclude that Thompson would be found in possession
of illegal substances. [**22] Although isolated sales of
narcotics unquestionably occur, it is generally
recagnized that HN11f"] "ndrcotics conspiracies are
the very paradigm of the continuing enterprises for
which the «courts have relakxeéd the temporal
requirements of non-staleness.” Unifed States v Rowell,
803 E.2d 899. 903 (2d Cir. 1990) (quotatlon marks and
citation omilied); see also Donaldson v. Stafe, 46 Md.

the

-concealed from the police."

Specifically, Thompson contends [*~23] the warrant's
authorization to search his mouth and undergarments
rendered the warrant invalid because the warrant did
not set forth specific findings required to justify-a bodily
intrusion as required under In re Sayder, 308 5.C. 192,
417 §.E.2d 572 (1992). We disagree.

In In re Snyder, our supreme court hefd that HN‘IZ['*'F_]
South_ Carofina Code section 17-13-140 (search
warrant statute) provides for the involuntary :submission
of nontestimonial identification evidence, and the court
set. forth guidelines and procedures for obtaining
samples of blood and saliva, along with head and pubic
hair, from unarrested suspects in ¢riminal investigations.
In the présent case, the search did not authonze the
collection of any bodily fluids, tissue samples, or other
such physical evidence for which a bedily intrusion
would be required. The warrant in. this case merely
authorized the 'search of Thompsen's mouth and
undergarments in _connection with the search of his
person for itlegal drugs. [**565] [*208] Therefore, the
search of these areas did not rise to the level of the
type of bodily intrision contemplated under In re
Snyder.

Moreover, our supreme court has held [**24] that the

search of a suspect's mouth is appropriate in order to
prevent a suspect's attempts to destroy evidence by
-swallowing it, because "he cannot consider the mouth a

"sacred orifice" in which contraband may be irretrievably
State_y. Dupree. 318 S.C.
454 458, 462 S.E.2d 279. 282 {1995]) (quoting Stale-v.
Williams. 16 ‘Wn. App. 868. 5680 P.2d #160. 1162
{Wash. App. 1977)). Therefore, the magistrate could

App. 521, 420 A.2d 281 286 (Md. Ct App. 1980)
{noting that the selling of drugs, by its nature, is an
ongoing actnnty) Considering. the informant's report of
Thompsons drug possession together ‘with Phillips'
testimony that Thompson was ‘the siibject of an ongaing
narcatics ifivestigation did not suggést an isolated
incident, ‘but rather described a prohable continuing
.course of iilegal drug activity. We concur, therefore, with
the trial court that the probable cause predicate, which
supported the issuance of the -warrant, continued fo
-axist at the time of its execution.

1. Bodily Intrusion

Finally, we address Thompson's argument that the
search wartrant was invalid because it improperly
authorized a bodily intrusion or a strip search.

properly conclude ’there was a reasonablfe probability
that the crack cocaine may be found in Thompson's
mouth as part of his pérsen:

We also note that ‘when the policer searched
Thompsan's undergarments he had aleady been
placed under drrest and taken to the police: department.
it is well settied that, HN13] f] in the case of a lawful
custodial arrest, the full search of a person dges not
require a search warrant'and is considered reasonable
under the Fourth Amendment State v. Ferrell. 274
8.C. 401, 409, 266 S.E.2d 869, 873 (1980}, Therefore,
the validity. of the warrant with regard to the search of
Thompson's undergarments was of no consequence
because the search conducted was a valid search
incident to arrest.

[*25] CONCLUSTON
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We find that: (1) although portions of the search warrant
issued were overbroad in certain respects, this fact does
not render the warrant wholly invalid; (2) the search
wamant ‘was issued and executéd In a timely manner;
and (3) the warrant did not authorize an unreasonable
bodily: intrusion. Therefore, the trial coutt's denial of
Thompson's motion to suppress the drug evidence Is

AFFIRMED.

HUFF and BEATTY, JJ., concur:
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Core Terms

search warrant, marijuana, prebable cause, traffic,
narcofics, smelled, cocaine, tip, circumstances,
suppress, arrest, driver, informant, visitors, oral
testimony, Investigators, surveillance, verification

Case Summary

Procedural Posture

Defendant’s motion {0 suppress was denied by- the
‘Charleston County Circuit Court (South Carclina).
Pefendarnt was convicted, after a bench trial, of
frafficking in cocaine and possession with intent 16
distribute cocaine within proximity of a schogl, and was
sentenced, Defendant appealed his convictions and
sentences.

-Overview

Defendant argued that the search warrant was not
supported by probable cause. The :appellate court held:
that the search warrant was invalid under the totality of
the circumstances. Although the officers verified the
iraffic pattern at defendant's home, without additional
investigation into the home, the traffic did not establish
that narcotics activity was taking place. A single

citizen's #ip. that she smelled :marijuana in the vicinity of
defendant's home might not have been communicated
to the magistrate. Further, the tip 'Was vague. in that
there was no indication of how many times the citizen
might have smelled marfjuana, 6r that she could readily
identify that the odor was emanating from defendant's
home. There was no indication thai the citizen was
knowledgeable about the -smell or marijuana, and the
officers did-.not independently verify the tip. Finally, the
arrest of one of defendant's visitors did not support a
finding of probable cause as the. officers did not know
whether the visitor ‘purchased ‘the marijuana found on
him from defefidarit. Neither the driver nor ‘his vehicle
was searched prior to going to defendant's home, and
there was no indoor surveillance.

Outcome
Defendant's convictions and sentences were reversed:

LexisNexis® Headnotes

Criminat Law' & Procedure > ... > Standards of,
Review > Clearly Erroneous Review > Findings of
:Faq_t-

‘Criminal Law & Procedure > ... > 'Standards of
Review > Clearly Erroricous Review > Search &.
Seizure

‘Criminal Law & Procedure > ... > Standards of
Review > Deferential Review > Probable Cause
Determinations

HN1{.;.",‘.] -Clearly Erroneous Review, Findings of Fact
In criminal cases, the appellate .court sits to review

errors of law onily. The -appellate court is bound by the
trial court's, factual findings unless théy are clearly
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erroneous. A deferential standard of review likewise
applies in the context of a Fourth Amendment
challenge to a trial court's fackdriven affirmation of
probable causs,

Constitutional Law > ... > Fundamenital
Rights > Search & Seizure > Scope of Protection

HN2[...“'.] Search & Seizure, Scope of Protection.

See U.S. Const . amend. IV..

Constitutional Law > ,...> Fundamental
Rights > Search & Seizure > Exclusionary Rule

jHN?J[.“%] ‘Search & Séizure, Exciusionary Rule

Ini ~ parallel -with the protection of the Fourth
Amendment, the South Carolina Constitution provides
a safeguard against unlawful searches and seizures.
S.C. Const. art. |, § 10. Evidence obtained in violation of
the Fourth Amendnmiént is inadmissible. in both state
and federal court.

Criminal Law & Procedure > Search & -
Seizure > Search Warrants > General Overview

Ciiminal Law & Procedure.> ... > Search
Warrants > Probable Cause > Totality of
Circumstances Test

HM_#].L_".} Search & Seizure, Search Warrants

A magistrate may issue a search warrant only upon a
finding of probablé cause. This determination requires
the magistrate o riake a practical, ‘common-sense
decision of whethér, given the totdiity of the
circumstances set forth in the affidavit, including the
veracity and basis of knowledge of persons supplying
the information, there is. a fair probability that
confraband or evidence of 'a crime will be found in a
particular place. The affidavit must contain sufficient
underlying facts and information ‘upon which the
magistrate may make a determination of probable
cause. The imagistrate should determine probable cause
based on all of fhe information available fo the
madistrate at the time the warrant was issued.

Criminal Law & Procedure >.... > Search
Warrants > Affirmations & Oaths » Examination of
Affiants

Criminal Law & Procedure = ... > Search
Warrants > Affirmations & Oaths > General
Overview

HN§]....;"] Affirmations & Oaths, Examination of
Affiants

The South Carolina, gerneral assenibly has imposed
stricter reguirements than fedefal law for issuing a
search watrant. Both the Fourth Amendment of the.
United States. Constitution. and S.C. Const. art. I, § 10
require an oath or affirmation before probable cause can
be found by an officer of the court, and a .search
warrant issued. U8, Const. amend. IV; S.C. Const. art.
I § 10. Additionally, the South Carolina Code mandates
that a search warrant shall be issued only upon affidavit
swomn to before the magistrate, municipal judicial officer,
or judge of a court of record. S.C. Code Ann. § 17-13-
140 (1985}, Oral testimony may alsa be used in South
Cardlina to ‘supplefnent search warrant affidavits which
are facially insufficient to establish. probable cause:
However, sworn oral testimony, standing alone, -does
not.satisfy the statute.

Criminat Law-& Procedure > ... > Search
Warrants > Probable Cause > General Overview

Criminal Law & Procedure > Search &
Beizure > Search Warrants > General Overview

Criminal Law & Procedure > Appeals > Standards of
Reviaw > General Overview

_fﬂﬁ[—t] Search Warrants, Probable Cause

In terms of a court's review of the magistrate's- decision
io issue a search warrant, the duty of the reviewing
dourt is fo ensure the issuing magistrate had a
substaritial basis upori which to conclude that probable
cause existed, Tn réviewing the validity of a warrant, an,
appeéllate court rhay cansider anly information brought to-
the magistrate's attention.

Gounsel: Chief Attarney Joseph L. Savitz, [ll,
Commission 6f Indigent Defense, of Appellate Defense,
'of Columbia, for Appellant.

Attormey General Henry Dargan McMaster, Chiaf
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Deputy Attarney Generai John W. Mclntosh, Assistant
Deputy Attorney General Salley W. Ellioft, Assistant
Aftorney General Shawn L. Reeves, all of Columbia;
and Soilicitor Ralph E. Hoisington, of Charleston, for
Respondent.

Judges: BEATTY, J. HUFF and WILLIAMS, JJ., concur.

Opinion by: BEATTY

Opinion

T609] [**172] BEATTY, J.: A circuit court judge,
during a bench trial, convicted Omar Gentile of
trafficking in cocaine and possession with ‘intent to
distribute cocaine within proximity of a school. Geifitile
asserts the judge etred in denying his motion to
suppress the drug evidenceon the ground the search
warrant was- not supported by probable cause.-We
reverse. !

FACTS

At approximately 2:45 p.m. on July 10, 2604, officers
with the narcotics division of fhe Charleston Palice

Department [*510] forcibly executed a search wamrant

for Gentile’s residence in [***2] Charteston. Pursuant to
the search, the officers seized one plastic bag
‘containing 24.34 grams of cocaine and $ 988 in cash
from Gentile's person. The officers also discovered six
plastic bags centaining 2.14 grams of cocaine: Gentile
ultimately admitted thatthe drugs belonged to him. As a
result, a Charleston Cotinty grand jury indicted Gentile
for, trafficking In cocaine and possession with intet to
distribute cocaine within proximity.of a school.

Prior to his bench trial, Gentile filed a writteri motion to
suppress all eviderce séized frofri his residence. In his
motioh: Gentile argued there was no probable:cause to
support the issuance of the search warrant. During the
trial, the court reviewed the search warrant and
accompanying affidavit and heard testimony from the
officers involved in the search.

The affidavit in support of the search warrant. provided
in pertinent part:

1 Because oral argument would nat aid ‘the court in resolving
the Issues on appeal, we decide this .case without cral
argument pursuant 1o Sufe 215, SCACR.

[**173]1 lnvestigators recieved [sic] information of
narcotic activity at 23 Cleveland ST Apartment A
Investigators conducted pericdic surveillance on 23
Cleveland ST and observed a black male enter the
residence. Black male ‘subject 'was observed
leaving the residence. Subject was stopped by
narcotic investigators and recovered
[**3] approxiriately 4.0 grams of marijuana.
Subject made no stops from time of leaving
residence until stopped by investigators. Based on
above information, there is probable cause to
believe narcotics ‘(marijuana) and proceeds from
narcotic sales to be stored Inside 23 Cleveland ST
Apartment A., Charleston, South Carolina.

Officer George Bradley, the officer who procured the
wamrant from the magistrate, testified wregarding his
affidavit as weil as the-oral testimony he gave. to the
magistrate. According o Bradley, the Charleston Police
Department received -ciizen complaints regarding
suspected -parcofics ~ trafiic at Gentile's residence.
Bradlgy testified the citizens claimed to have witnessed
heavy foot traffic "in and out of the residence, later in the
afternoon up-until the wee moming hours.” As a result of’
these tips, Bradiey and Officer Steven Sierko conducted
surveillance of the residence. Bradley testified they
abserved "several black males entering and leaving the
residence, [*511] walking in, being in there less than
five minutes.” Bradley alerted. officers in a nearby
unmarked patrol car regarding one particufar visitor.
Corporal Andre Jenkins followed the visitdr's vehicle as
it left the [*4] residence and then conducted a traffic
stop for an obstructed license plate. Jenkins arrested
the driver of the vehicle after he refused to produce his
driver's license. and then engaged in -a physical
altercation. A search of the driver's person revealed two
bags of matijuana.

After this arrest, Corporal Jenkins contacted Bradley to
inform him that he believed there was probable cause
for a search warrant based on the officers’ observations.
regarding the traffic at the residence and the
subsequent arrest of one of the visitors. Jenkins also
testified that he established his belief an the citizen tips.
regarding the traffic at the residerice as ‘well as the'
compiaint of one citizen who claimed she smelled
marijuana in the vicinity of the residence.

Based on the citizen tips, his observations during the

surveillancs, the arrest of one of the visitors, as wall as

his experiénce, Bradley ,belieyeq narcotics transactions’
were being conducted at Gentile's rés_idence. Bradley
téstified he presentéd this information to the magistrate
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who ultimately signed the warrant for the search of
Gentile's residence.

Af the conclusion of the suppression hearing testimony,
Gentile's counsel. reiterated his moation [*™5]to
suppress. -He asserted the search warrant-was invalid
because there. was no probable cause. Specifically, he
claimed there was no independent verification of what
transpired within Gentile's residence. Instead, counsel
averred the citizen complaints, the officers’

observalions, and the arrest were a series of tinrelated

events that did nat support a finding of probable cause.
The: judge:denied the metion, finding the search warrant
was properly issued based on the totality of the

-circumstances. Although the judge recognized that there

was no "indication ‘with regards to the reliability of the
informant. information,” he found the officers did not
seek a warrant solely on this infarmation, Instead, the
judge found significant. that the warrant was procured
based on the officers’ "own investigation, through. their
own observations . . . which through their [*512]
experience as narcotics officers for several years have
proven to indicate the presence of drug activity."

‘The judge convicted Gentile of trafficking in cocaing and

possession with intent to distribute cocaine Wwithin
proximity of a school. He sentenced Gentile to twenty-
five years imprisonment for the trafficking offense and a
concurrent, [*8] ten-year sentence for the other
offense. Gentile appeals his convictions and sentences.

STANDARD OF REVIEW

‘Hﬂ[?l‘-] *In criminal cases, the appeliate coun sits to
review errors of law only." State v. Wilson. 345 S.C. 1,
5. 545 S.E.2d 827, 829 {2001). We are bound by the
tial cour's factual findings unless they are clearly
erroneous. Stale v. Qualtiébaum, 338 8.C. 441. 452.
527 S.E2d 105_ 111 {2000). "A [™174] deferential
standard of review likewise applies in the context of a
Fodrth_Aniendment challenge to a trial court's fact-
driven affirmation of probable cause® Sfate v
Thompson. 363 S.C. 192, 198, 609 S.E.2d 556, 560 Ct.

App. 2003).

DISCUSSION

‘Gentile argues the judge erred in denying his motion to

suppress. because the search ‘warrant was not
supported by probable cause. We agree.

The Fourth Amendment guarantees iﬂg[?]‘ "[{jhe
right of the people to be secure . . . [from] unreasonable
searches and seizures." U.S. Const. amend. V. HN3{
4] "In parallel with the protection of the Fourth
Amendmeiit, the South: Carolina Constitution also
provides a safeguard against uniawful searches and
seizures.” State v. Forrestér. 343 S.C. 637, 643 _541
S.E.2d 837,840 (2001); S.C. Const .art I § .10.
Evidence obtained in violation [**7]of the Fourth
Amendment is inadmissible in both state -and federal
court. Forrester, 343 8.C. at 643, 541 5.£.2d at 844.

HN4[F] A magistrate may issue a search wartant only.
upon a finding of probable.cause. State v. Bellamy, 336
S.C._ 140, 143 519 S.E.2d 347, 348_(19@ "This
determination reguires the mag!strate to make a
practical, common-sense decision of whether, given the
totality of the circumstances set forth. in [*813] the
affidavit, including the veracity -and basis of knowledge
of persans supplying the information, there is a fair
probability that cantraband-or evidence of a.crime will be
found in a particular pface.” State v. King. 349 S.C. 142,

150, 561 S.E.2d 640, 644 (Ct. App. 2002). "The affidavit
must contain sufficient underlying facts and information
upen which the magistrate may make a.determination of
probable cause. The .magistrate should determine
probable cause based on all of the information available.
to the magistrate at the time the warrant was issued.”
State v, Dupree,_354 S5.C. 676, 684. 583 S.E.2d 437,
441 {Ct. App. 2003) (citations.omitted).

In discussing the specific requirements for issuing a
search warrant, our supreme court has explained:

m'f] The General Assembly has imposed
[***8] stricter requirements -than federal law for
issuing a search warrant. Both the Fourth
Amendment of the Unifed States Constitution and
Arlicle [ § 10 ¢f the South Carolina Constitution
require an, oath .of affifmation before probable
cause can be found by an officer of the couit, and a
search. warrant issged: U.S. Canst. aménd IV,
S:C. Const_art. I..§ 10. Additionally, the South.
Carolina Code ‘mandates that a search warrant
"shall be issued only upon affidavit swarn to before
the magistrate, municipal judicial officer, or judge of
acourtofrecord . ..." S.C. Code Ann. § 17-13-140
{1985). Oral testimohy may aiso be used in this
state to supplement search warrant affidavits which
are facially insufficient to establish probable cause.
See State v, Weslon, 329 8.C. 287, 494 S.E.2d 801
(1997). However, "sworn oral testimany, standing
alone, does hot Batisfy the statute State v.
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McKnight 291 S.C. 110. 352 S.E 2d 471 (1987).

State v. Jones,.342 S.C._121. 128 536 S.E.2d 675 678-
79-(2000):

m[fr‘] In terms of a court's review of the magistrate's
decision, "[tthe [**9] duty of the reviewing court is to
ensure the Issting magistrate had a substantial basis
upon which 1o conclude that probable cause existed.”
State v. Baccus, 367 S5.C. 41. 50 625 S.E.2d 216, 221
{2008). "In reviewing. 'the' validity of a warrant, an
appellate court may consider only. information brought to
‘the magistrate's attention." State v, [*514] Thompson,
363 5.Cc._192 200. .609 S.E.2d 556. 560 (Ct A
2005). ' '

Reviewing this case within the above-outlined
parameters, we find the affidavit and the supplemental
oral testimony were insyfiiciant to provide the magistrate
with a substantial Basis for which to find probable cause
to issue the search warrant for Gentile's residence.

Although we are cognizant that our decision should be
based on the totality of the circumstances, for analytical
purposes we find it Necessary to separately address
each piece of evidence presented to the magistrzte.

T*175] The narcatics officers’ decision to investigate
Gentile was precipitated primarily by the receipt of
citizen complaints regarding a high volume of traffic at
Gentile's residence. Even though the officers verified the
pattern of traffic at Gentile's residence, this, without
additional investigation into the [***10] residence, was
not sufficient to establish that narcotics activity was
taking place. See State-v. Hunf, 150 N.C. App. 101. 562
$.£.2d-597, 601-02 (N.C. Ct. App. 2002) (reversing trial
‘coyrt's decision denying defendant's motion to suppress
drug evidencz and stating “[a)lf that the afiidavit offers
are complamts fram cmzens suspicious of drug activity
in @ nearby house. There is no mention of anyone ever
seeing -drugs on the premisés. The cilizens -only
reported heavy vehicular traffic lo the house. The officer
verified the fraffic. His verification, as the trhal court
found, was - not a conclusion."); Bailey v. People. 15 Cal.
Rpir. 2d 17, 19-20. 11-Cal. App. 4th 1107 (Cal. CL App.
1992) (finding information from &n anonymous informer
and an unidentified citizen régarding heavy foot traffic at
defendant's residence; without nvestigation, was
‘insufficient to establish probable cause-for the issuance
of a search warrant; stating “'heavy foot traffic’ does fiot
necessarily engender criminal behavior. True, under
certain circumstances, such aclivity fhight raise
suspicions, or be one indicator of possible narcotics

S.E2d 358 (N.C. CE A

transactions.").

Next, we consider the single citizen :claim that she
smélled marijuana in the vicinity of Gentile's residence.
[***11] Initially, we question whether the magistrate was
privy to this information. Based on our review of the
record, we are [*515] unable to find where Bradley, the
officer who obtained the warrant, testified regarding this
information. Instead, the only reference to this. tip was
through the testimeny of Corporal Jenkins. Furthermore,
there is Ao ‘mention in the affidavit regarding this tip.
Therefors, it is duestionable whether it was
cammunicated to the magistrate.

Even if we coriclude that Bradley communicated to the
magistrate the citizen's tip, we ﬁnd it was insufﬁcient to
th_ere is no Indlcatlon of how ,many tlmes the citgze‘n may
have smelled marijuana orthat she could readily identify

that the odor was emanating from Gentile’s residence.
‘Secondly, there was no indication that the citizen was

knowledgeable about the smell or -marijuana.

‘Significantly, there was no independent verification by

the narcotics officers regarding this tip, 2

Finally, the arfest of one of -Gentile's visitars did not

support a finding of probable cause o search the

residence. 3 [*516] [**13] According to [™176] the

‘2Because the narcotics officers did not verify the citizen tip

regarding the odor of marijuana, we find the instant case
distinglishable from: Sfdte v Fofd, 71 N.C. App 748 323
. 1984], a case [***12] relied upon
by the State at trial and on appeal. In Ford, the defendant was
convicted 6f trafficking in fijatijusna based on a search of his
residence which tevealed 10,000 pounds of marjuana. On
appeal, Ford challenged the-trial court’s denial of his motion to
suppress the drug evidence on the -ground the supporting
affidavit failed to show sufficient. prabable cause to justify the
issuance of the gearch.warrant. !r.f at 361, The NérlH Caroling,
Court.of Appeals affirmed the trial courf's decision, finding that
evidence presented to the magistrate regarding unusual:traffic
at a residence in éonjunction with the survelllance officer’s
detection of marijuana -odors coming from within a mobile
home, which was identified as belonging o Ford, was
sufficient to- constitute -probable cause. fd._at 361-62. In the
fnstant case, unfike in Ford, the surveillance officers did not
verify the cilizen's vague claim regarding the smell of
marijuana. Without further investipation by the narcotics
officers, we do not believe 'the citizen's general claim was
sufficient to establish probable cause.

3 At trial, the State relied on two cases-decided by this court for
the proposition that an amest, "which -yields the presence of
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testimony and the affidavit, the officers discovered
marijuana in the possession of the driver after he left
Gentile's residence. The officers, however, had no
knowledge of whether the driver purchased the
marjuana from Gentile, Neither the driver nor his
vehicle was searched prior to going fo Gentile's
residence. Furlhermore, without surveillance within
Gentile's residence, there was no verification that the
driver in fact purchased marjuana from Gentile.
Additionally, it is important to note that ‘the officers'
search of Gentile's residence: revealed cocaine and not
marijuana.

‘Based on the foregoing, we hold the search warrant
was invalid under the totality of the circumstances, and
[=*15)thus, the circuit court judge erred in admitting
the drug evidence.

We: find -support for our decision in the factually similar
- opinion of People v. Titus, 880 P.2d 148 (Colo. 1994)(en
banc). In Titus, the defendant was charged with
possession of marijuana with intent to distribute or sell
and- possession of marjjuana. The drug evidernce was
discovered at Titus's residence pursuant to the
execulion of a search warfant. The Colorado Springs
Police Department procured thé warrant based on the

narcotics, 1s sufficient to establish probable cause for the
issuance aof a. search warrant for the location of where the
arrestee came from prior to-the amest. See Stafe v. Keith, 356
S.C._ 219, 225 588 S.£.2d 145, 148 (Ct App. 2003} (affirming
decision of trial court to admit drug evidence seized pursuant
to a search warrant for defendant’s residence where: the
following facts established. probable cause: informants' tips
regarding drug transactions at the defendant’s’ [**44] home;
surveillance by law enforcement; and a -traffic sfop of the
defendant after leayving his residence: which revealed the
presence of a marijuana "bud” and a pipe in the defendant's
vehicle); Stale v. Scotf, 303 5.C. 360, :362-63, 400 S E.2d 784,
785-86 (Ct,_App. 199{)(affiming defendant'’s convictions for
trafficking in cocaine and. unlawfully fransporting drugs in a
mator vehicle and finding affidavit in support of search warrant
wais. stifiicient to establish. probable: cause where affidavit was
based on informafion from surveillance officers: who followed
defendant leaving his résidefice and ulfiméately dtreésted him
and searched his vehicle which revealed (he: presence of
twenty grams-of cocaine).

These cases are clearly distinguishable from the instant case,
In Both Keith and Scoff, the defeiidant was arrested and
searched after leaving his residence. Here, Genfile was not
arrested. Instead, the surveillance officers followed and
arrested a third party. This person, a visiter st Geritile's
residence who had not been searched prior 1o his arrival, was
not-a target of thelr surveillance.

following information: 1). a firsttime anonymous
informant alleged defendant was .engaged in selling
marijuana at his residence, there was unusual traffic at
defendant’s residence, and that she had smelled the
odor of burning marijuana coming from the residence;
2). the informant gave pdlice a list -of the license plate
numbers of those that visited [*517] the defendant's
residence; 3). police officers' verification of the license
plate numbers and the traffic at the defendant's
residence; 4). an attempted controlled buy of narcotics
from defendant; and 5). the fact that the defendant was
self-employed and operated a telephone repair business
out of his home.

Prior to trial, the court granted the defendant's
[**16] motion o suppress the drug evidence found at
his residence on the.ground the afiidavit underlying the
search warrant did not establish probable cause. id. at
149. The proseciution appealed the dedision. On appeal,
the Coldrado Supreme Court, sitting en banc, affirmed
the trial courf’s ruling. In réaching this decisicn the court -
found "the police had no indication, -apart from. the
anonymaous- informant's suspicions and the police
informant's .conversation with Titus, that Titus was
engaged in criminal activity.” Id. af 151. In terms of the
high volume of traffic. at the defendant’s residence, the
court stated "[tfjhe fact that a large number of people
visit a residence in a one-month period does not
establish that illegal activity is taking place. The court
also relied on the fact that ‘there was nothing In the
affidavit to suggest that "any of the [visiting] vehicles
belonged to known drug offendérs, or were used in the:
furtherance of any illegal -activity.” Id. Finally, the court
rejected the prosecution's reliance on the anonymous:
informant's. claims that she smelled the odar of burned
marijuana coming from the defendant’s residence on
several occasions. .Jd_.af 152, The court found that
Mulnder [**17}no circumstances do f[the claims]

support the conclusion that Titus was selling marijuana

out of his home." 1d. I reaching this conclusion,. the
court found significant the fact that:

(ilhe affidavit does not state the circumstances
under which the informant smelled the odar of
burried tarijuana. Nor does it disclose how many
times she smelled it. Most importantly, however, it
does not disclose whan these olfactory experiences
took place. There is no indication that the palice
officer attempted 10 determine whether the
informant had smelled marijuana burning recently,
or whether the event was remdte in time.
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Id.

As in Titus, we find the wartant to search Gentile's
home was not supported by [**177)} probable cause.
The narcotics [*518] officers’ decision to obtain the
search warrant was based on citizens' tips regarding
high volume traffic at Gentile's residence, which-was not
necessarily indicative of illegal activity at the residence.
‘Additionally, the citizen claim regarding the smell of
marijuana in the vicinity of Gentile's residenca was
vague and not corroborated by the officers' surveillance.
Finally, as previously discussed, the officers’ atrest of a
visitor 10 Gentile's résidence adds nothing to [**18] the
probable cause determination. Without miore, we find
the evidence in the affidavit and the oral testimony was
insufficient to support a finding of probable-cause.

Accordingly, Gentile's convictions and sertences.ars

REVERSED.- - - - T

HUFF and WILLIAMS, JJ., concur,

Page 7 of 7

End of Documeiit.

‘Stephién Bowden



f(a' LexisNexis

User Name: Stephén Bowden
Date and Time: Tuesday, January 31, 2023 11:02:00AM EST
Job Number: 189160293

Document (1)

1. State v. Laux, 344 8.C. 374
Glient/Matter: -None-

{@) LexisNexis| About LexisNexis | Privacy Policy | Terms & Conditions | Copvrlaht ©.2023 LexisNexis;
Stephen Bowden




O Newral

As.of. January 31,2023 402 PM Z

State v. Laux

Supreme Court of Sauth Carolind
Fébruary 6, 2001, Heard ; March 19, 2001, Filed
Opinion No. 25262

Reporter
344 8.C. 374 ", 544'S.E.2d 276 **; 2001 S.C. LEXIS 50

‘The State, Respondent, v. Bernard Laux, Appellant.
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Edward B. Cottingham, Circuit Court Judge.

Disposition: AFFIRMED.

Core Terms

apartment, consent to search, apparent autharity,
bedroom; premises

Case Summary"

Procedural Posture _
Appellart scught review of the deéision of the
Charlestén County: Circuit Court, South Carolina, which
denied his motion to suppress evidence and éanvicted
him of murder,

Overview o
A temporary resident .in gppellant's apariment gave
consent for palice to search the apartment. Ammunition

and a holster were found and appellant moved to

suppress the .evidence contending that the temporary
resident did not have authority to consent to the search.
The.appeliate court.found that it was reasonable for the
officers to' assume that the temiporary resident had
authority to cohsent to the search because she told the
officéfs that it was her apartment and that she stayed
there with appellant, 'she answered the door in her
bedclothes, and female clothing, hair spray, and hair
‘brushes were observed in the bedroom and bathroom.
Therefore, the appellate court ruled that the consent to
search was valid.

Qutcome
‘The trial court’s rulifg denying appellant's motion 1o
suppress was affirmed.

LexisNexis® Headnotes

Griminal Law & Pracedure > ... > Warrantiess
Searches > Consent to Search > Sufficiency &-- -- -
Voluntariness

Criminal Law & Procedure > Search &
Seizure > Warrantless Searches » Consent to
Search

Criminal’'Law & Procedure> ... > Warrantless
Searches > Consent to Search > Third Party

Consent
HN'!}."”.] Consent to Search, Sufficiency &

Voluntariness

The test of whether-a third party ‘has sufficient status to
consent to a-search is'whether the third party possesses
common authority -over or has .some other sufficient
relationship to the premi'ses ‘or effects searched.

-Criminal Law & Procedure > Search-&
Seizure > Warrantless Searches > Consent to
Search

HNZI.".".] Warrantless Searches, Consent to Search

Common authority is defined as mutual ise of the
property by persons generally having joint access or
control for most purposes, so that it is reasonable for
officersto believe the person granting consent to search
has the autharity to do sa.
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Criminal Law & Procedure > Search &
Seizure > Warrantless Searches > Cansent to
Search

HN.‘:’[.,.'.‘..] Warrantless Searches; Consent to Search

Whether an individual has actual authority. to consent to
a search is not necessarily dispositive. A consent to
search may be valid if bdsed Upion apparent autharity.
Determinations. of consent to enter must be judged
against an objective standard: would the facts available
to the officer at the moment warant a man of
reasonable caution in the belief that the cansenting
party had authority over the premises?

Criminal Law & Procedure > Search &
Seizure > Warranfless Searches > Consent to
Search

Criminal Law & Pracedure > Preliminary
Proceedings > Pretrial Motions &

Procedures > Suppression of Evidence

HN4[‘.“.] Warrantless Searches, Consent to Search

Suppression of evidence seized 5 not warranted if
officers had an emonecus. but reasonable belief of
authority to cansent to the search.

Counsel: Assistant Appellate Defender Robert M.
Dudek, of Sauth Carolina Office of Appellate Defense,
of Calumbia, for-appellant.

Attorney General Charles M, Condon, Chief Deputy
Attomey General John W. Mcintosh, Assistant Deputy
Attorney General Donald J. Zelenka, Senior Assistant
Attorney General William E. Salter, 1if, of Columbia, and
Solictior George M..Ducworth, of Anderson, for
respondent.

~Judges: JUSTICE' WALLER. TOAL, C.J., MOORE,
'BURNETT and PLEICONES, JJ., concur.

:Opinion by: WALLER

Opinion

[*375] [~276] JUSTICE WALLER: Appeilant,
Bernard Laux, was convicted of murder and sentenced
to thirty years. We affirm.

FACTS

Laux was charged with the murder of his long-time
friend and drinking buddy, Frank Joseph (Buich)
Beylotte, Ill, who allegedly owed Laux $ 2000.00.
Beylotte's body was found on John's Island in the early
morning hours of March 4, 1997, having been shat in
the head and shoulder, and apparently run ‘over by an
automaobile.

Beylotte- was last seen alive with Laux in the late
evening hours of March 3, 1897, at [**2] ‘the Golden
Key Club and the Hayloft Lounge in Charleston. The
following morning, police wentto. Laux’ apanment to find

him. According to the in camera testimony’ of Detective

Michael Cankey, he werit to Laux' apartment 4t 11:15

am and was met at the doar by Dee Cooke, who

answered the door in her night clothes, appéaring to
have just gotten out of bed: ‘Caoke told Conkey [**277]
she lived there with Laux and that it was her apartment.
T Cooke [*376] conserited to police 'searching the cne-
bedroom apartment, and signed a waiver to that effect.
According to Conkey, he saw female clothing in the
bedroom and hair spray and brushes in the bathroom.
Cankey did-not recall seeing a suitcase an-the floor.

Dee Cooke testified in camera that she had been living
with Laux for about ane week, that she had a key-to the
apartment, and that she had told police she lived there
and ‘had consented to the search of the apartment.
Although [**3] she was still "living out of [her] suitcase
same," she testified that'a number of her personal items
wers in the bedroorn and bathroom.

Laux moved to suppress the evidence seized, 2
contending Cooke was an. overnight guest who Had no
authotity to cansent to the search. The trial court ruted
there was .an appropriate consent, either by a person
with apparent authority, or by-a person temporarily living
in'the hduse.

ISSUE

Did Toocke, a femporary resident in Laux

i Conkey al$o"had information from Golden Key employees™
that Coake fived in the apartment with Laux.

2 Some .357 magnum bullets, a holster, ‘and a few papers
were found in the bedroom and kitchen as a result of the:
search. Laux' 357 revolver was subsequently found stuck.
inside some cinder blocks outside the Golden Key Club, and a
spent Bullet shell found at the scene was -cansistent with
having been shof from Laux’ weapaon.
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apariment, have actual or apparent authority
sufficient to consent to a search of the premiises,
such that the trial court properly denied the motion
to suppress?

DISCUSSION

ﬂﬂﬁ*‘] The test of whether -a third party ["*4] has
sufficient status to consent to a search is whether the
third party possesses common authority over or has
some other sufficient relationship to the premises or
gffects searched. U. 8. v. Matlack. 415 U.S. 164, 39 L.
Ed. 2d 242. 94 S. Ct._988 (1974); State v, Middleton,
266 §.C, 251. 258:259 222 S:E.2d 763, 766 (1976).
HN2[T} Commion zuthgrity is defined as mutyal use of
the property by persons generally having jointaccess or
control for most purposes, so that it'is reasonable for
officers to believe the person granting consent has the
authority to do so. Matfock. 415 U.S. af 171, note 7.
Accord_State v. [*377] Cannon. 336 S.C. 335, 520
S.E.2d 317 (1999)(noting that any person with an equal
right to use or occupy property may consent to its
search).

HN3[®) Whether an individual has actual authority to
consent to a search is nof, however, necessarily
dispositive. In lllincis v. Rodriguez, 497 U.S. 177, 1111,
Ed. 2d 148 110 S. Cf. 2793 (1990), the United States
Supreme Court held a consent to searth may be valid if
based upon apparent authority. The Court stated,
"determinations of consent 1o enter must be
judged [***5] against an objective standard: would the
facts available fo the officer at the:moment . . . warrant a
man of reasanable caution i the belief that. the
‘consenting party had: authority aver the premises?” 497
U.S. &t 188. See also United Stales v. Whitfield. 291
U.S:. . Apb. . D:C. 243,939 F2d 4071, 1074
(D.C.Cir. 1991) Stafe v. Williams, 101 Ohio App 3d 340,
655 N.E.: 2d 764 (Ct App. Otio 1995J(ﬁnd1ng Radriguez

6] Under Rodriguez, we find the dfficers in this case

were clearly justified in. their belief that Cooke had
authority to consent to [**278] the search. 4 [**7]
Officer Conkey was told by people at [*378] the
Golden Key Club that Cogke was living with. Laux.
Conkey went to Laux' apariment and was met by
Cooke, who answered ‘the door in her bedclothes. at:
11:15 am, told him this “was her apariment,” and that
she “"stayed there with ‘Mr. Laux. She. then orally
conserited ta a search of the apartment, and signed a
written consent search waiver of rights form in which
she stated she was "the owner or person in charge: of
the item or premises to be searched." Moreover,
Conkey observed female clothing ‘in the bedroom and’
hair spray -and hair Brushes in the bathroom. Conkey did
not recall seeing & suitcase on the floor of the
apartment. 5

Dee Cooke verified that she had told police she lived in

the apartment and had given her consent to the search,

and that a number of her personal effects were in the
hathroom and bedroom. She also testified that she
possessed a key to the apartment. However, she
acknowledged that she had only been staying there for
about @ week, and that she -was still "living out of her

State v. Brockman. 329 8.C. 115 494 S.E.2d 440 (Gt App.

1998), rev'd on other gmunds, 339 5.C. 57, 528 S.E.2d 661
{2000)(recognizing that ili{[‘r] suppression is not warranted
if officers had an -emoneaus but reasonable belief of‘authority.
to consent).

4+ Accordingly, we need not decide the more difficult question
of whether she had actuat authority to do so. Compare Peogf
v, Lewi§. 277.A.D 2d 1010, 716 N.Y.S.2d 204 (N.Y. Apb. Div.
2000)(defendant’s guest who had been living in. defendant's
residence for appraximately one week possessed requisite
degree of althority and control over premises. to woluntarily
consent to police officers’ entry) with United -States v. White.
40 M.J_ 257 (C:MA. -1894) {roommate who had shared

applicable. to_situations in which an officér would have
‘had valid consent to search if the facls were as he
reasonably believed them to be). 2

2 Although thls Court has not directly addressed the i5sue, we
have implicilly upheld a search based upon officers’
reasonable belief that the person authorizing the search had
the authority to do.so. State v. Bailey, 276 8.C, 32, 37, 274
S.E.2d 913. 916 (1981 (where defendant left his pickup truck
parked In his unclé's vard, withdut any instructions or
restrictions: on its use, and vehicle was unlocked-with keys
inside, it was "reasonable for the officers to believe , . : the
funcle] had authority to consent to the search.”). See also

Fpartment with accused for only two weeks was withaut actual
authority to consent to entry of accused's bedroom); People v.
Pickens. 275 Il_App. 3d 108_655 N.E.2d 1206, 211 Hil. Dec:
8§23 (Ili_ App_ 1995} (ovemight guest whom police found
sleeping on defendant's .sofa, and whom police had. .no
Infotmationfived iri defendant's residence, Bad no suthoiity to
consent to search of defendant’s residence).

§ We have viewed photographs:of the search scene in which a
closed "suitcase” is shown .on the floor of the bedroom. The:
suitcase is small, brown, and leather and somewhat
tesembles o large attache case, We find nothing in its,
appearance which would have alerfed Conkey's attention to
thé fact that Cooke wds not a péermanent resident of the
premises.
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'suitcase some.”

Under these circumstances, we find it was entirely
reasonable for Detective Cankey to ‘assume Cooke had
autharity to consent to the search of the premises.
Accord _Unifed States v. White, supra (although
roommiate: who had shared apartment with .accused for
only two 'weeks was without actual authority to consent
to entry of accused's bedroom, officers [*™8]
‘nanetheless reasonably relied oh roommate's appa‘reht
-authority to- consent); United States v. Ramirez. 115 F.
Supp. 2d 401 (S:D.N. Y. 2000)(abjectively reasonable for
officers to. conclude defendant’s dirlfriend had. authority
{0 consent to search of his apartment where she had
:properly at the apartment, had been staying there forat
least one week prior {o the search, and she opened the
door and et officers inside); State v. McCaughey. 127
idaho 669, 904 P. 2d.939 {ldaho 1995J(facts not known
to officer at time of search hot relevant to questlun of
whether [*379] they reasonably believed -deéfendant's

"7 wife could consent to search). See also U.5. v. KmneyL
953 F2d 863, 866-67 (4th Cir. 1992) (joint resident's
consent to search closet valid because officers had
reasonable belief in apparent authority because she
possessed closet key:and opened closet in presence of
officers); U.S. v. Thomas. 120 F.3d 564, 571 (5th Cir.
1997), cent. denied 522 U.S. 1061, 118 S. Ct. 721, 139
L. Ed. 2d 660 (1998) (babysitter had apparent authority
to consent to search of commen areas of apartment,
including bedrcoms and areas he was permitted to use
and given free access [**9] to as a babysitter).

We hold it was objectively reasonable for officers to
conclude Cooke had apparent authority to consent 1o
the search of the residence. Accordingly, the trial court’s
ruting denying Laux’ motion fo suppress is

AFFIRMED.

TOAL, G.J.,, MOORE, BURNETT and PLEICONES,
Jd,,.concur.

End.of Document;
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Race: Black Sex: M Age. 37 ) 3.C. Code §: 16-23-0450
DOB: = SS#. waa ) CDR Code #: 0549
Address: NN )
City, State, ) SENTENCE SHEET -
Zip: R i -
DL# U, SID#  SC02180022 )

*CDL Yes O No O CMV Yes [0 No (O Hazmat Yes £ No O
In disposition of the above indictment comes now the Defendant who was ~ 11 CONVICTED OF or & PLEADS

TO:; Possessian OFf A Weapon Duaring The Commission Of A Violent Crime

In violation of §  16-23-0496 of the S.C. Code of Laws, bearing CDR Code # 0548

B NON-VIOLENT O VIOLENT O SERIOUS O MOST SERIOUS O Mandatory GPS O §17-25-45
{CSC w/minor 1=tor GSC w/minor 3™)
Lesser Included Defendant Waives

The charge Is; = Asindicted, O Offense, D' Presentment to Grand Jury. (def.'s initials)

Without Negotiations or Recommendation, B Negotlated Sentence, O Recommendation by the State.
(5 years cancurrent)

/\ ) 76284 i 102195 -

Jessica Baldwif/ Assistagt .~  SC Bar # Defendant Attorney for Defendant SC Bar#

Solicitor

WHEREVFORE, the Defendant is committed to the O state Department of Correction 1 County Detention Center,

for a determinate term of _ j d-aysfmonthime Served 0 Youthful Gffender Act not to exceed years
andfor to pay a fine of § ; provided that upon the service of days/monthsfyears/Time Served and or payment
of §  plus costs and assessments as applicable*; the balance is suspended with probation for

months/years and subject to South Carolina Department of Probation, Parole and Pardan Services standard conditions of
probation, which are incorporated by reference.

Mnc& shall run .
CONCURRENT or [ CONSECUTIVE to sentenceon: >p2f - Gf + /0O * g4/t —7—

Ae Defendant is to be given credit for time served pursuant to S.C. Code § 24-13-40 to be calculated and applied by SCDOC.
days/months
O To include time spent an monitored house arrest prior to trial and sentencing.
O  The Defendant Shalt be Released from County Detention Center.

Pursuant to 18 U.S.C. § 922 and § 16-25-30 it is unlawful for a person convicted of a violation of § 16-25-20 or § 16-25-65
{Domestic Violence) to ship, transport, possess, or receive a firearm or ammunition.

SPECIAL CONDITIONS:



STATE ROMANE CLARE INDICTMENT/CASE#: 2021-GS-10-00418
VS,

0 PTUP after manths/years
And Other Terms Listed Below:

0  Substance Abuse Counseling O Completion of GED O Random Drug/Alcchol Tesling

O  Attend Voc, Rehab. Or Job Carp O NoContactwith Victim [ Domestic Violence Intervention Program

0O  Mental Heaith Counseling o May serve WIE
beginning;
O  Sex Offender Registry pursuant to S.C. Code § 23-3-430 O Public Service Employment days/hours

AL N

O Central Registry’ of Child Abuse and Neglect pursuant to S.C. Code § 17-25-135.

O Other.

0 RESTITUTION: O Deferred O Def. Waives Hearing O Ordered

Total $ plus 20% fee: $
Payment Terms: 00 Set by SCDPPPS
Recipient;
*Fine: $
Fine may be pd. in equal consecutive weekly/monthly pmts. of  $ Beginning ' '
§14-1-206 (Assessments 107.5%) 3$
§14-1-211 (A)(1)(Conv. Surcharge) $100 10000
§14-1-211 (A}{2)(DUI Surcharge) $100 $
§56-5-2985 (DU! Assessment) $12 $
§56-1-286 {DUI Breath Test) $25 $
"~ §14-1-212 (Law Enforce. Funding) T I $25 3RS -C0
§14-1-213 {Drug Court Surcharge) $150 $
§34-11-70(b)and(c), and 34-11-90(c)and{d} (Admin Fraud Check Court Costs) 341 3
§50-21-114 (BUI Breath Test Fee) $50 3
§56-5-2942(J) (Vehicle Assessment) $40/ea 3
3% to County (if paid in installments) TBD $ D 9
O  Appointed PD or appointed other counsel, Proviso requires $500 be paid to Clerk
during probation and shall be collected before any other fees $500 $
O § 17-3-30(B) Unpaid Application Fee to be paid tc the Public Defender Fund TBD $ N

Presiding Judge:
Clerk of CourtDeputy Clerk: Stexrtand Judge Code:
Court Reporter: oCep Sentence Date:
N
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