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Reply To

HELEN F. HISER

Direct Dial: (843) 576-2930
helen.hiser@mgclaw.com

February 17, 2023

Via S.C. Courts E-Filing & U.S. Mail
The Honorable Jenny Abbott Kitchings

South Carolina Court of Appeals
1220 Senate Street
Columbia, South Carolina 29201

RE: Mark Anthony Osment vs. Sierra Jewel Crosby
Civil Action No.: 2021CP3800993 (Orangeburg)
Date of Incident: June 2, 2021
Carrier Claim No.: 0628348427
MGC File No.: 20554.21298
Appeal No.: 2023-000202

Dear Ms. Kitchings:

Enclosed please find the original of Appellant/Petitioner’s Petition for Rehearing,
and the Proof of Service for the same in the above-referenced matter. We are serving
counsel of record via email only.

We will send our firm’s check in the amount of $50 for filing the motion via U.S.
Mail with a copy of this letter.

Please do not hesitate to contact the undersigned if the Court requires additional
copies and/or if you have any questions.

Sincerely,
McAngus Goudelock & Courie, LLC

Helen F. Hiser

cC: Jeffrey M. Crudup, Esqg. (via Email only)
Christy R. Fargnoli, Esq. (via Email only)
Samuel R. Clawson, Jr., Esqg. (via Email only)
David R. Williams, Esqg. (via Email only)
Virginia W. Williams, Esq. (via Email only)

735 JOHNNIE DODDS BLVD, STE 200 843.576.2900 PHONE
POST OFFICE BOX 650007 843.534.0605 Fax
MT. PLEASANT, SC 29465 WWW.MGCLAW.COM

MCcANGUS GOUDELOCK & COURIE LLC





THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM ORANGEBURG COUNTY
COURT OF COMMON PLEAS
The Honorable Maite Murphy

Appeal No. 2023-000202

Mark Anthony OSMENT .......ccoiiiiieiiei e e Respondent,

Sierra JeWel Croshy ... Appellant/Petitioner.

PETITION FOR REHEARING

Pursuant to Rules 221(a) and 240, SCACR, Appellant Sierra Jewel Crosby
petitions this Court to rehear its Order dismissing the above-captioned appeal, filed
February 15, 2023, which Appellant received on February 15, 2023. This Court
overlooked and/or misconstrued the fact that, while “generally ... an order granting or
refusing a change of venue is interlocutory and therefore not immediately appealable,”
Godley v. Uniroyal, Inc., 278 S.C. 571, 572, 300 S.E.2d 78 (1983), the inclusion of the
word “generally” means that rule has exceptions and is not applied uniformly across all
fact patterns and procedural postures. This case squarely presents such an exception.

As has been stated in numerous cases, “the right of a defendant in a civil action to
trial in the county of his residence is a substantial one.” Lucas v. Atlantic Greyhound
Fed. Credit Union, 268 S.C. 30, 33, 231 S.E.2d 302, 303 (1977). In this case, the circuit

court completely failed to make any findings regarding venue, including the basic and





critical finding of law as to whether Appellant is, in fact, a resident of Orangeburg
County—which it could not have made in any event because the uncontroverted
evidence demonstrates that Appellant is and was a resident of Charleston County at the
time of the accident. The two Form 4 Orders on appeal contain no analysis of whether
venue is legally proper in Orangeburg County. In fact, the circuit court improperly
denied the Motion to Change Venue without finding venue was proper in Orangeburg
County and denied the Motion to Reconsider without any explanation at all. This failure
to make any substantive ruling—even after specifically having been asked to make such
findings on reconsideration—runs the risk of rendering any attempt to appeal the venue
issue later after a jury verdict entirely ineffective.

l. Relevant Procedural Background.

Respondent Mark Anthony Osment initiated this proceeding by filing a Summons
and Complaint in Orangeburg County on August 30, 2021 alleging he had been injured
when Appellant struck him with her automobile in an accident that occurred in
Charleston County, South Carolina on June 2, 2021. He alleged that he is a citizen and
resident of Charleston County and that Appellant is a citizen and resident of Orangeburg
County. (Exh. A). The Complaint was served on Appellant on September 3, 2022 at her
address at 1441 Scotts Creek Circle, Mount Pleasant, Charleston County, South Carolina.
(Exh. B).

Appellant responded with a Motion to Dismiss, (Exh. C), and a Motion to Change
Venue, (Exh. D), both filed on September 30, 2021, arguing that the Complaint was filed
in an incorrect venue. Attached to the Motion to Change Venue were three sworn

affidavits, all attesting that Appellant was and had been living in Charleston County since





February 2021. She first lived with her fiancé’s family at 1441 Scotts Creek Circle,
Mount Pleasant, South Carolina and, later, she and her fiancé moved to 2284 Ashley
River Road, Apt 412D, Charleston, South Carolina. Both at the time of the accident and
on the date Respondent filed his Complaint, she was living at the Scotts Creek Circle
address in Charleston County, South Carolina. During the relevant time period, she was
employed by Hyman’s Seafood in downtown Charleston, had her health insurance in
Charleston County, and all her paperwork reflects a Charleston County address. (Exh. D,
McClain Affid. 11 4-9; Crosby Affid. 1 4-13; Holloway Affid. 1 4-9). Appellant
attested that her driver’s licensed “reflects an old Orangeburg address which | do not
reside at and have not resided at since February when I moved to Charleston.” (Exh. D,
Crosby Affid. T 14). Moreover, Respondent knew Appellant lived in Charleston County
at the time the Complaint was filed, because he served her at her 1441 Scotts Creek
Circle, Mount Pleasant, South Carolina address. (Exh. D, Crosby Affid. { 15) (Exh. B).

Despite having over a year in which to do so, Respondent filed no response to
either the Motion to Change Venue or the Motion to Dismiss. Instead, he simply argued
at the September 21, 2022 motions hearing that “more discovery is needed.”

On September 27, 2022, the circuit court denied Appellant’s Motion to change
venue stating only that “[t]his issue is premature and the parties should be allowed to
proceed into discovery.” (Exh. E).

Appellant moved for reconsideration, pointing out that Respondent had made no
effort for nearly a year to counter the sworn affidavits, which constituted the sole and

undisputed evidence on the issue of her residence. Appellant requested that the circuit





court issue a finding as to her actual county of residence which the court was required to
do as a matter of law. (Exh. F).

Rather than provide any findings or explanation for its ruling, the circuit court
simply denied the Motion to Reconsider. (Exh. G). Appellant timely appealed to this
Court.

1. Argument.

“Venue is the place or geographical location of trial.” Jeter v. S.C. DOT, 369 S.C.
433, 439, 633 S.E.2d 143, 146 (2006). The South Carolina Supreme Court “has
repeatedly held that the right of a defendant to be tried in the county of his residence is a
substantial right.” Blizzard v. Miller, 306 S.C. 373, 375, 412 S.E.2d 406 (1991), quoting
Chestnut v. Reid, 299 S.C. 305, 306, 384 S.E.2d 713, 714 (1989); see also Jeter, 369 S.C.
at 442, 439, 633 S.E.2d at 147 (same and explaining that “the venue choice generally is
controlled by the residence of the defendant”). Section 15-7-30(C) provides that “[a]
civil action tried pursuant to this section against a resident individual defendant must be
brought and tried in the county in which the: (1) defendant resides at the time the cause
of action arose; or (2) most substantial part of the alleged act or omission giving rise to
the cause of action occurred.” S.C. Code Ann. § 15-7-30(C) (emphasis added). Our

courts have long held that “[t]he words ‘must be tried”” are “imperative and cannot be
disregarded.” First Nat’l Co. v. Strak, 148 S.C. 410, 417, 146 S.E. 240, 242 (1929).
Clearly, the “general” rule that “an order granting or refusing a change of venue

is interlocutory and therefore not immediately appealable,” Godley, 278 S.C. at 572, 300





S.E.2d at 78 (emphasis added), necessarily has exceptions and is not absolute.! Indeed,
“[t]he question of where a defendant resides is a question of law. [citation omitted]
When the facts concerning a defendant’s residence are uncontradicted,” as is the case
here, “the trial court must, as a matter of law, change venue to the county where the
defendant resides.” Whaley v. CSX Transp. Inc., 362 S.C. 456, 468, 609 S.E.2d 286, 292
(2005) (emphasis added); see also Chestnut, 299 S.C. at 307, 384 S.E.2d at 714 (“when a
motion to change venue is brought pursuant to 15-7-30 and the facts concerning the
defendant’s residence are uncontradicted, the trial court must change the venue to the
county where the defendant resides™) (emphasis added).?

All of the evidence in this case—uncontested by Respondent in any way—shows
that Charleston County is the only proper venue for this matter: Appellant is a resident of
Charleston County; Respondent is a resident of Charleston County; the events that form
the basis of this action occurred entirely within Charleston County. The circuit court
made no finding, which it was required to do as a matter of law in order to maintain
venue in Orangeburg County, that Appellant was a resident of Orangeburg County at the
time the cause of action arose.

Here, the circuit court was faced with two possibilities. It either had to find that
Respondent had presented sufficient evidence that Appellant was a resident of

Orangeburg County—which Respondent clearly did not and cannot produce—or, the

! The term “generally” means “usually; commonly; ordinarily; with respect to the larger
part; for the most part.” https://www.dictionary.com/browse/generally .

2 Breland v. Love Chevrolet Olds, Inc., 339 S.C. 89, 529 S.E.2d 11 (2000), does not
demand a different result, as that case turned on whether a foreign corporate defendant
was a resident of the county in which the case was brought. There, the trial court made
an actual finding that GM was “a resident of Hampton County for venue purposes,” a
finding with which the Supreme Court agreed. 339 S.C. at 94, 529 S.E.2d at 13. No such
finding has been made in this case.




https://www.dictionary.com/browse/generally



circuit court could have specified that the discovery which it held “should be allowed to
proceed,” is limited to the issue of jurisdiction/venue. It did neither and, as a result, the
order is ineffective to maintain venue in Orangeburg County and the Orangeburg County
circuit court lacks jurisdiction to hear this matter.

There is no basis or rationale for Respondent to have filed this Complaint in
Orangeburg County and then continue to insist that it remain there. Critically, he knew
Appellant was living in Charleston County when he filed his Complaint because he
served her at the Scotts Creek Circle address. (Exh. B) (Exh. D, Crosby Affid. | 15).
Respondent did not produce a single piece of evidence or raise a single argument as to
why venue was proper in Orangeburg County, nor has he provided a single explanation
as to why he needs “more discovery” in Orangeburg County as opposed to in the proper
venue. As a matter of law, the only venue that this case may be heard in is Charleston
County.

In fact, Respondent’s decision to file this action in Orangeburg and his arguments
that it should remain there, despite the undisputed evidence that Charleston County is the
only proper venue, indicates that he views Orangeburg County as a more favorable forum
for his case. Such forum shopping “violates public policy,” Nash v. Tindall Corp., 375
S.C. 36, 42, 650 S.E.2d 81, 84 (Ct. App. 2007), and must be rectified before trial. As was
the case in Whaley, here it is also true that “the incidents and parties involved in the
underlying lawsuit had no rational connection to the county in which this case” has been

brought which, if allowed to go to trial, runs the very real risk of “undermin[ing] the





public’s confidence in our judicial system.” 362 S.C. 456, at 475 n.7, 609 S.E.2d at 296

n7.2

CONCLUSION

For the reasons set forth herein, Petitioners respectfully request that this Court
rehear its decision to dismiss this appeal, and hold that it is a permissible interlocutory
appeal that may move forward.

Respectfully submitted,

February 17, 2023 s/Helen F. Hiser
Helen F. Hiser, S.C. Bar No.: 76124
735 Johnnie Dodds Blvd., Suite 200
P.O. Box 650007
Mount Pleasant, South Carolina 29465
(843) 576-2900

Attorneys for Appellant Sierra Jewel Crosby

3 Moreover, in the event a plaintiff obtains an excessive jury verdict in a forum chosen
precisely for its liberal jury verdicts, a defendant may be hesitant to appeal given the
interest that runs on a verdict during the pendency of the appeal. In addition, the
correction on appeal would be to return the parties to the proper venue where they would
be required to go through the trial a second time. Surely, the prospect of having to
participate in two separate trials outweighs or at least should be of equal concern as the
issue of piecemeal appeals.





STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF ORANGEBURG FOR THE FIRST JUDICIAL CIRCUIT
Mark Anthony Osment, CASE NO.:

Plaintiff,
VS. SUMMONS

Sierra Jewel Crosby,

Defendant.

TO THE DEFENDANTS ABOVE NAMED:

YOU ARE HEREBY SUMMONED and required to answer the Complaint herein, a copy of which is
herewith served upon you, and to serve a copy of your Answer to this Complaint upon the subscriber, at
the address shown below, within thirty (30) days after service hereof, exclusive of the day of such service,
and if you fail to answer the Complaint, judgment by default will be rendered against you for the relief
demanded in the Complaint.

CLAWSON FARGNOLI UTSEY, LLC

s/ Christy R. Fargnoli.

Samuel R. Clawson, Jr. (SC Bar No. 76065)
Christy R. Fargnoli (SC Bar No. 77528)

2 Amherst Street

Charleston, SC 29403

843.970.2700 (o)

843.970.1780 (f)

sam@cfulaw.com

christy@cfulaw.com

£66008£d0T202#ASVYD - SYI1d NOWINOD - 94NGIONVHO - Nd €T:2T 0€ Bnv T20Z - a37114 ATIVOINOY.LOA 1

Attorneys for Plaintiff

EXHIBIT

A
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF ORANGEBURG FOR THE FIRST JUDICIAL CIRCUIT
Mark Anthony Osment CASE NO.:

Plaintiff,

COMPLAINT

Vs. (Jury Trial Demanded)
Sierra Jewel Crosby,

Defendant.

COMES NOW Plaintiff Mark Anthony Osment by and through his undersigned counsel of record
and pursuant to the South Carolina Rules of Civil Procedure, and hereby allege against Defendant Sierra

Jewel Crosby as follows:

NATURE OF ACTION

1. This is negligence, gross negligence, and negligence per se case arising out of a motor vehicle
accident on June 2, 2021 in Charleston, South Carolina. Sierra Jewel Crosby was careless and
reckless with respect to her operation of a motor vehicle on a public roadway at night, which
resulted in a collision with pedestrian Mark Anthony Osment. Mr. Osment suffered catastrophic
injuries and incurred massive damages, as a direct and proximate result of the Defendant’s
careless and reckless acts and omissions and is seeking both actual and punitive damages.

PARTIES, VENUE, AND JURISDICTION

2. Plaintiff Mark Anthony Osment (hereinafter “Mr. Osment”) is a citizen and resident of
Charleston County, South Carolina.

3. Defendant Sierra Jewel Crosby (hereinafter “Ms. Crosby”) is a citizen and resident of Orangeburg

County, South Carolina.
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10.

11.

12.

13.

14.

15.

16.

The most substantial part of the acts and omissions giving rise to this lawsuit occurred in
Charleston County, South Carolina.
Venue of this action properly lies in Orangeburg County, South Carolina and this Court has
jurisdiction over the parties.

FACTUAL ALLEGATIONS
The preceding paragraphs are repeated and reiterated as if fully set forth verbatim herein.
On June 2, 2021 at approximately 10:45 p.m., Mr. Osment was operating his motor vehicle on
Highway 17 when he lost control of his vehicle and struck the rail of the Ashley River Bridge.
Mr. Osment struck his head in this single vehicle collision and his vehicle became disabled.
Mr. Osment subsequently exited his vehicle and was on foot on Highway 17 in a disoriented and
confused state due to his apparent head injury.
This section of Highway 17 is a well-lit area, with numerous bridge lights illuminating the
roadway.
At the same time, Ms. Crosby was operating a motor vehicle and traveling north on Highway 17.
As Mr. Osment was on foot on this well-lit section of Highway 17 due to his head injury, he
should have been visible to Ms. Crosby as she was operating her vehicle.
If Ms. Crosby had been traveling at the speed limit and maintaining a proper lookout, Mr.
Osment should have been clearly visible to Ms. Crosby, based upon her position in the roadway
and Mr. Osment’s direction of travel.
Ms. Crosby had the last clear chance to avoid this collision.
Ms. Crosby failed to maintain a proper lookout and failed to take reasonable action to attempt
to avoid the collision, resulting in a head on car vs. pedestrian collision.
Mr. Osment suffered life altering injuries as a result of the motor vehicle vs. pedestrian collision,

including multiple closed fractures of the mandible, bilateral pulmonary contusions, broken
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17.

18.

19.

20.

21.

22.

23.

24.

teeth, acute respiratory failure with hypoxia and hypercapnia, multiple lacerations and
abrasions, acute pain due to trauma, and a traumatic brain injury.

Mr. Osment underwent multiple procedures while admitted to the hospital for over two weeks
from June 2, 2021 to June 17, 2021.

Mr. Osment has incurred economic damages, including medical expenses in excess of $250,000
to date, with additional future medical expenses expected.

Mr. Osment has incurred non-economic damages, including pain and suffering, mental anguish,
emotional upset, loss of enjoyment of life, permanent impairment, and disfigurement.

FOR A FIRST OF ACTION
(Negligence, Gross Negligence and Negligence Per Se)

The preceding paragraphs are repeated and reiterated as if fully set forth verbatim herein.
The aforementioned actions and omissions of Ms. Crosby were negligent in that they were
careless.
The aforementioned actions and omissions of Ms. Crosby were grossly negligent in that they
were reckless.
The aforementioned actions and omissions of Ms. Crosby were negligent per se in that they
were in violation of one or more provisions of the South Carolina Code of Laws.
Ms. Crosby was negligent, grossly negligent and negligent per se in one or more of the following
particulars:

a. Infailing to keep a proper lookout;

b. Intraveling too fast for the prevailing conditions;

c. Indriving while distracted;

d. Infailing to keep her vehicle under proper control;

e. Infailing to avoid a collision with a clearly visible pedestrian in the roadway;

f. In operating her vehicle in a careless manner;

3
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g. In operating her vehicle in a reckless manner;

h. In failing to abide by South Carolina statutes regarding of a motor vehicle on a public a
roadway at night;

i. Infailing to exercise a degree of care and caution expected of a reasonable and prudent
person under the same or similar circumstances; and

j- Insuch other particulars as will be learned through discovery and proven at trial.

25. As a direct and proximate result of the negligence, gross negligence and negligence per se of Ms.
Crosby, Mr. Osment has suffered great bodily injury, including multiple closed fractures of the
mandible, bilateral pulmonary contusions, broken teeth, acute respiratory failure with hypoxia
and hypercapnia, multiple lacerations and abrasions, acute pain due to trauma, and a traumatic
brain injury.

26. As a direct and proximate result of the negligence, gross negligence and negligence per se of Ms.
Crosby, Mr. Osment has incurred economic damages in the form of medical bills, lost wages,
and property damage due to this collision.

27. As a direct and proximate result of the negligence, gross negligence, and negligence per se of J
Ms. Crosby, Mr. Osment has incurred non-economic damages in the form of pain and suffering,
mental anguish, emotional upset, loss of enjoyment of life, permanent impairment, and
disfigurement due to this collision.

28. As such, Mr. Osment seeks an award of actual and punitive damages against Ms. Crosby.

PRAYER FOR RELIEF
WHEREFORE, the Mr. Osment prays as follows:

29. For judgment against Ms. Crosby for actual and punitive damages, in an appropriate amount, as

a jury may determine.
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30. For such other and further relief to which they may be entitled, including costs of this suit and

attorney’s fees, as this Honorable Court may deem just and proper.

RESPECTFULLY SUBMITTED this 30th day of August, 2021.

CLAWSON FARGNOLI UTSEY, LLC

s/ Christy R. Fargnoli.

Samuel R. Clawson, Jr. (SC Bar No. 76065)
Christy R. Fargnoli (SC Bar No. 77528)

2 Amherst Street

Charleston, SC 29403

843.970.2700 (o)

843.970.1780 (f)

sam@cfulaw.com

christy@cfulaw.com

Attorneys for Plaintiff
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AFFIDAVIT OF SERVICE

State of South Carolina County of Orangeburg Common Pleas Court
Case Number: 2021-CP-38-00993

Plaintiff:
Mark Anthony Osment

VS.

Defendant:
Sierra Jewel Crosby

For:

Christy Fargnoli

Clawson Fargnoli Utsey, Llc
2 Amherst St

Charleston, SC 29403

Received by VPS Solutions, LLC to be served on Sierra Jewel Crosby, 1441 Scotts Creek Circle, Mt
Pleasant, SC 29464.

I, VPS Solutions, LLC, being duly sworn, depose and say that on the 3rd day of September, 2021 at 1:59
pm, I

INDIVIDUALLY/PERSONALLY served by delivering a true copy of the Summons and Complaint with
the date and hour of service endorsed thereon by me, to: Sierra Jewel Crosby at the address of. 1441
Scotts Creek Circle, Mt Pleasant, SC 29464, and informed said person of the contents therein, in
compliance with state statutes.

| certify that | am over the age of 18, have no interest in the above action, and am in good standing, in the
judicial circuit in which the process was served.

. VPS Solutions, LLC
Subscribed and Sworn to before m the dthday -~ “=Process Server
of September, 2021 b ho'is personally = =S\ Garrd™
gt . VPS Solutions, LLC
P.O. Box 50813
Summerville, SC 29485
(843) 817-3886

Our Job Serial Number: VPL-2021000816

Copyright © 1992-2021 Database Services, Inc. - Process Server's Toolbox V8.1g

EXHIBIT
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SIERRA JEWEL CROSBY,

STATE OF SOUTH CAROLINA )
) INTHE COURT OF COMMON PLEAS
COUNTY OF ORANGEBURG )
)
MARK ANTHONY OSMENT, g Civil Action No. 2021CP3800993
Plaintiff, g
Vs, g MOTION TO DISMISS
)
)
)

Defendant.

YOU WILL PLEASE TAKE NOTICE that ten (10) days after service hereof, or as soon
thereafter as counsel may be heard, DEFENDANT, Sierra Jewel Crosby, by and through her
undersigned attorney, will move before the Presiding Judge of the Orangeburg County Court of
Common Pleas dismissing her from the above-captioned action pursuant to Rule 12(b)(1), (2),
(3), and (6) of the South Carolina Rules of Civil Procedure as Plaintiff knowingly filed this
action in an improper venue and refuses to consent to transfer to the proper venue (Charleston
County). Accordingly, this court lacks jurisdiction over this matter, over Defendant, and lacks
authority to hear this matter in an improper venue. In addition the Complaint fails to state a cause

of action against DEFENDANT, Sierra Jewel Crosby. This motion may be based on such
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memoranda in support or affidavits which may be served on counsel for the Plaintiff prior to the

date of the hearing on this motion.
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September 30, 2021
Columbia, South Carolina

MCANGUS GOUDELOCK & COURIE, L.L.C.

s/ Brett H. Bayne

BRETT H. BAYNE (SC Bar No. 100018)
brett.bayne@mgclaw.com

MONICA TOWLE (SC Bar No. 102197)
monica.towle@mgclaw.com

Post Office Box 12519

1320 Main Street, 10th Floor (29201)
Columbia, South Carolina 29211
Telephone: (803) 779-2300

Facsimile: (803) 748-0526

ATTORNEYS FOR DEFENDANT SIERRA
JEWEL CROSBY
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AND MOTION TO CHANGE VENUE
SIERRA JEWEL CROSBY,

rSTATE OF SOUTH CAROLINA )

) INTHE COURT OF COMMON PLEAS
COUNTY OF ORANGEBURG )
)

MARK ANTHONY OSMENT, g Civil Action No. 2021CP3800993

Plaintiff, g

Vs, % DEEENDANT'S NOTICE OF MOTION
)
)
)

Defendant.

TO: PLAINTIFF AND ATTORNEY FOR PLAINTIFF:

Pursuant to Rule 12(b)(3) of the South Carolina Rules of Civil Procedure, the Defendant,
Sierra Jewel Crosby, hereby moves this Court to change venue from the South Carolina Court of
Common Pleas for Orangeburg County to the South Carolina Court of Common Pleas for
Charleston County. The Defendant so moves upon the basis that the events alleged in the
Complaint occurred in Charleston County and at the time the events alleged in the Complaint
occurred both Plaintiff AND Defendant were residents of Charleston County (and remain so to
this day). Defendant craves reference to the statutory provisions of S.C. Code Ann. § 15-7-30
(1976).

Defendant's right to a trial in the county of her residence is specifically provided by the
statutory language of 8 15-7-30 and has been recognized as a substantial right by the courts of

this state. Lucas v. Atlantic Greyhound Federal Credit Union, 268 S.C. 30, 231 S.E. 302 (1977);

Chestnut v. Reid, 299 S.C. 305, 384 S.E.2d 713 (1989).

In further support of this motion, the Defendant, Sierra Jewel Crosby, craves reference to

Affidavits filed with this Motion and with the Court, as well as the governing substantive

EXHIBIT
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procedural law of the State of South Carolina. Based thereon, the Defendant requests this Court
for an Order transferring venue in this action from Orangeburg County to Charleston County.

AFFIRMATION

I hereby affirm that, as counsel for the Defendant, | consulted with opposing counsel on
this motion. Opposing counsel was aware at time of filing that venue was improper and
continues to be aware that venue is improper but has elected to knowingly proceed in an
improper venue necessitating the filing of this motion and the waste of judicial resources to
resolve said motion. Accordingly, Defendant is contemporaneously filing a motion for costs and
sanctions due to Plaintiff’s conduct in both knowingly filing this matter in an improper venue

and refusing to consent to transfer to the proper venue.

MCANGUS GOUDELOCK & COURIE, L.L.C.

s/ Brett H. Bayne

BRETT H. BAYNE (SC Bar No. 100018)
brett.bayne@mgclaw.com

MONICA TOWLE (SC Bar No. 102197)
monica.towle@mgclaw.com

Post Office Box 12519

1320 Main Street, 10th Floor (29201)
Columbia, South Carolina 29211
Telephone: (803) 779-2300

Facsimile: (803) 748-0526

ATTORNEYS FOR DEFENDANT SIERRA
JEWEL CROSBY

September 30, 2021
Columbia, South Carolina
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STATE OF SOUTH CAROLINA )
) IN THE COURT OF COMMON PLEAS
COUNTY OF ORANGEBURG )
MARK ANTHONY OSMENT, ; Civil Action No. 2021CP3800993
Plaintiff, ;
vs. ) AFFIDAVIT OF MARGARET
) MCCLAIN
SIERRA JEWEL CROSBY, g
Defendant. g
)

PERSONALLY APPEARED BEFORE ME, the undersigned, Margaret McClain, who,
after being duly sworn, deposes and states:

1. I am adult over the age of eighteen and I reside in Charleston County, South
Carolina.

2. My address is 1441 Scotts Creek Circle, Mount Pleasant, South Carolina
29464. This is located in Charleston County, South Carolina.

3. I am the mother of William Holloway. William is Sierra Crosby’s fianc€.

4. Sierra Crosby moved into our home at 1441 Scotts Creek Circle, Mount
Pleasant, South Carolina 29464 in mid-February 2021. I believe she moved in during
February 15-16%, 2021.

5. Thereafter, Sierra lived in our home until September 4, 2021 when she moved
into an apartment with my son, William Holloway, located at 2284 Ashley River Road, Apt
412D, Charleston, South Carolina 29414. This is located in Charleston County, South
Carolina.

6. Sierra received mail at our home from mid-February 2021 through present.

£66008€dDT20Z#3SVD - SYI1d NOWINOD - DHNGIONVHO - Wd E¥: 0€ daS TZ0Z - A3114 ATIVOINOY 10313





7 Sierra worked at Hyman’s Seafood in downtown Charleston from the time she
moved into our house until recently. She no longer works at Hyman’s due to her pregnancy.

8. All of Sierra’s doctors for her pregnancy are in Charleston, South Carolina.

9. On June 2, 2021, Sierra was living in Charleston County, South Carolina. She
had been continuously living in Charleston County South Carolina for almost four months at
that time. And she has lived in Charleston County, South Carolina continuously since June 2,
2021.

FURTHER, AFFIANT SAYETH NAUGHT.

1N\ etV ) C Lt
M'éréare@\/lcdlain

SWORN TO AND SUBSCRIBED BEFORE ME

\“mmmrm,,,

AR ",
This J] ayof MM 02183 S0,
e 2

~'? «‘ssior; &0
o Yl v
Notary Pulﬁc for South Carolina :'-_; U’,\ pUBLY ; § §

My Commission Expires: l/ 30/ AS //’//,f:OpS-“\
7,
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STATE OF SOUTH CAROLINA )
) IN THE COURT OF COMMON PLEAS
COUNTY OF ORANGEBURG )
MARK ANTHONY OSMENT, ; Civil Action No. 2021CP3800993
Plaintiff, ;
vs. ; AFFIDAVIT OF SIERRA CROSBY
SIERRA JEWEL CROSBY, g
Defendant. ;
)

PERSONALLY APPEARED BEFORE ME, the undersigned, Sierra Crosby, who, after
being duly sworn, deposes and states:

1. I am adult over the age of eighteen and I reside in Charleston County, South
Carolina.

2. My address is 2284 Ashley River Road, Apt 412D, Charleston, South
Carolina 29414. This is located in Charleston County, South Carolina.

3. I moved to this address on or about September 4, 2021.

4. Prior to September 4, 2021, I lived at 1441 Scotts Creek Circle, Mount
Pleasant, South Carolina 29464. This is located in Charleston County, South Carolina.

5. I moved into 1441 Scotts Creek Circle, Mount Pleasant, South Carolina 29464
during February 2021.

6. I lived at 1441 Scotts Creek Circle, Mount Pleasant, South Carolina 29464
continuously from February 2021 through September 4, 2021 when I moved to 2284 Ashley
River Road, Apt 412D, Charleston, South Carolina 29414.

7. On June 2, 2021, I lived at 1441 Scotts Creek Circle, Mount Pleasant, South
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Carolina 29464. This address is in Charleston County, South Carolina. I had been
continuously living in Charleston County South Carolina for almost four months at that time.
[ have also lived in Charleston County, South Carolina continuously since June 2, 2021.

8. I received mail at 1441 Scotts Creek Circle, Mount Pleasant, South Carolina
29464 from mid-February 2021 through present.

9. I worked at Hyman’s Seafood in downtown Charleston from mid-February
2021 when | moved to Charleston until recently. I no longer work at Hyman’s due to my
pregnancy.

10. All of my paperwork with my former employer reflected my Charleston
County address.

18 All of my doctors for my pregnancy are in Charleston, South Carolina.

12.  All of my paperwork for my doctors reflects my Charleston County address.

13. My health insurance was taken out in Charleston and reflects my Charleston
County address.

14. My driver’s license reflects an old Orangeburg address which I do not reside
at and have not resided at since February 2021 when I moved to Charleston.

15. When Plaintiff served me with the lawsuit in this case, they served me in
Charleston County at my home located at 1441 Scotts Creek Circle, Mount Pleasant, South
Carolina 29464.

FURTHER, AFFIANT SAYETH NAUGHT.

Sceria fﬁé}&bﬂ

Sierra Crosby /
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SWORN TO AND SUBSCRIBED BEFORE ME

This‘ﬁg %day of MLM_/ ,2021. \\\\“\(\;n111rg;,,m

S |

N R
S
S Veission 5.95%
S .S‘\(Q/_.-‘O& i o

Notary Public£dr South Carol#a = iy V\OTAﬂ}' (L
S F e iZZ
=z PUBL £

My Commission Expires: [/ 72 e AR
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STATE OF SOUTH CAROLINA )
) IN THE COURT OF COMMON PLEAS
COUNTY OF ORANGEBURG )
MARK ANTHONY OSMENT, ; Civil Action No. 2021CP3800993
Plaintiff, ;
vs. ) AFFIDAVIT OF WILLIAM
) HOLLOWAY
SIERRA JEWEL CROSBY, ;
Defendant. ;
)

PERSONALLY APPEARED BEFORE ME, the undersigned, William Holloway, who,
after being duly sworn, deposes and states:

1. I am adult over the age of eighteen and I reside in Charleston County, South
Carolina.

2. My address is 2284 Ashley River Road, Apt 412D, Charleston, South
Carolina. This is located in Charleston County, South Carolina.

3. I am Sierra Crosby’s fianc€.

4. Sierra Crosby moved into my mother’s home at 1441 Scotts Creek Circle,
Mount Pleasant, South Carolina 29464 in mid-February 2021.

5. Thereafter, Sierra lived in our home until September 4, 2021 when we moved
into our own apartment located at 2284 Ashley River Road, Apt 412D, Charleston, South
Carolina 29414. This is located in Charleston County, South Carolina.

6. Sierra received mail at our home from mid-February 2021 through present.

7. Sierra worked at Hyman’s Seafood in downtown Charleston from the time she

moved into our house until recently. She no longer works at Hyman’s due to her pregnancy.
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8. All of Sierra’s doctors for her pregnancy are in Charleston, South Carolina.

9, On June 2, 2021, Sierra was living in Charleston County, South Carolina. She
had been continuously living in Charleston County South Carolina for almost four months at
that time. And she has lived in Charleston County, South Carolina continuously since June 2,

2021.

FURTHER, AFFIANT SAYETH NW MQ/(
Wilkiam Holfoway =

SWORN TO AND SUBSCRIBED BEFORE ME

This 30™day o _Neplerndti. 2021

)

Notary Public @ South Caroli#fa S 2 AR0",
S 45’-"&"“35"002; /O %,
g & .0 %
My Commission Expires: !/3[)/2f s i \ﬁETAF?y 3 2
4 =9 - G S
23y UBLC iSS
PSS TN
oo e e &
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FORM 4
STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE
COUNTY OF Orangeburg
IN THE COURT OF COMMON PLEAS CASE NO. 2021CP3800993
Mark Anthony Osment Sierra Jewel Crosby
PLAINTIFF(S) DEFENDANT(S)

DISPOSITION TYPE (CHECK ONE)
|:| JURY VERDICT. This action came before the court for a trial by jury. The issues
have been tried and a verdict rendered.

DECISION BY THE COURT. This action came to trial or hearing before the court.
The issues have been tried or heard and a decision rendered.

[]  ACTION DISMISSED (CHECK REASON): [ ] Rule 12(b), SCRCP;[_] Rule 41(a),

SCRCP (Vol. Nonsuit); |:| Rule 43(k), SCRCP (Settled);

[ ] other
ACTION STRICKEN (CHECK REASON):[_| Rule 40(j), SCRCP;[_] Bankruptcy;

|:| Binding arbitration, subject to right to restore to confirm, vacate or modify
arbitration award;

[ ] other

STAYED DUE TO BANKRUPTCY
DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):

HAffirmed; [_] Reversed; [ ] Remanded;

10

Other

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.

IT IS ORDERED AND ADJUDGED: |:| See attached order (formal order to follow) @ Statement of Judgment
by the Court:

Defendant Sierra Jewel Crosby's motion to change venue is hereby denied. This issue
is premature and the parties should be allowed to proceed into discovery.

ORDER INFORMATION
This order [ ] ends [0] does not end the case. [ ] See Page 2 for additional information.

For Clerk of Court Office Use Only
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This judgment was electronically entered by the Clerk of Court as reflected on the Electronic Time Stamp, and a
copy mailed first class to any party not proceeding in the Electronic Filing System on 09/27/2022 .

NAMES OF TRADITIONAL FILERS SERVED BY MAIL

EXHIBIT

SCRCP Form 4CE (08/31/2017)
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Court Reporter:

E-Filing Note: The date of Entry of Judgment is the same date as reflected on the Electronic File Stamp and the clerk’s
entering of the date of judgment above is not required in those counties. The clerk will mail a copy of the judgment to
parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.

SCRCP Form 4CE (08/31/2017) Page 2 of 2
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Orangeburg Common Pleas

Case Caption: Mark Anthony Osment VS Sierra Jewel Crosby
Case Number: 2021CP3800993

Type: Order/Electronic Form 4

So Ordered

s/ Maite Murphy 2166

Electronically signed on 2022-09-27 11:10:50 page 3 of 3
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RECONSIDER, ALTER, OR AMEND
SIERRA JEWEL CROSBY,

STATE OF SOUTH CAROLINA )
) IN THE COURT OF COMMON PLEAS
COUNTY OF ORANGEBURG )
)
MARK ANTHONY OSMENT, g Civil Action No. 2021CP3800993
Plaintiff, g
v. g DEEENDANT'S MOTION TO
)
)
)

Defendant.

This case involves the simplest venue determination in the history of South Carolina
jurisprudence:

1. The Plaintiff was and is a resident of Charleston County

2. The Defendant was and is a resident of Charleston County

3. The accident at issue occurred in Charleston County

Plaintiff did not present a single piece of evidence to contest any of these facts. Despite these
simple, clear, uncontested facts, this court denied Defendants Motion to Transfer Venue to the

only county in which this case can ever exist—Charleston County. Plaintiff has had more than

a year to produce a single piece of evidence, an affidavit, or prepare a memorandum explaining
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why this case was filed in Orangeburg and why venue is proper in Orangeburg. Instead, Plaintiff
elected to present no evidence, no affidavits, and no memorandum explaining the improper

venue. Rather, Plaintiff’s entire argument of counsel in opposition before the court was

“more discovery is needed.” To the contrary—no discovery is needed. The court has before it

three uncontested and uncontradicted signed and sworn affidavits attesting to past and present

residency of Defendant. These affidavits were filed almost a year ago and have been known to

Plaintiff during the entire lifespan of this case. Plaintiff has made no effort to contest, contradict,

EXHIBIT
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or disprove these three separate signed and sworn affidavits.
The venue statute in South Carolina provides, in part, that “[a] civil action tried pursuant

to this section against a resident individual defendant must be brought and tried in the county in

which the: (1) defendant resides at the time the cause of action arose; or (2) most substantial

part of the alleged act or omission giving rise to the cause of action occurred.” S.C. Code

Ann. 15-7-30(C)(1) and (2) (1976). The statute and relevant case law give this court no
discretion to decide which venue is proper. A case can only be brought in the two places

enumerated in S.C. Code Ann. 15-7-30(C)(1) and (2). “[W]hen a motion to change venue is

brought pursuant to 8§ 15-7-30 and the facts concerning the defendant's residence are

uncontradicted, the trial court must change the venue to the county where the defendant

resides.” Chestnut v. Reid, 299 S.C. 305, 307, 384 S.E.2d 713, 714 (1989). In this case, it is

uncontested and uncontradicted that Charleston County is the only county which fits either of
those prongs. It is further uncontested and uncontradicted that Orangeburg County fits neither of
those prongs.

A Defendant’s right to be tried in the county of his residence is a substantial right.

Blizzard v. Miller, 306 S.C. 373, 375, 412 S.E.2d 406, 406 (1991). The location where a

defendant resides is a question of law. Breland v. Love Chevrolet Olds, Inc. 339 S.C. 89, 92 529

S.E.2d 11, 13 (2000). If a motion to change venue is based on the ground that a particular

county is the residence of the defendant, then a question of law is presented?, rather than a

LIt should also be noted that the Order of this court is wholly devoid of any actual decision as to Defendant’s
residence. In order for this court to keep this case in Orangeburg, this court is required to make a finding, as a matter
of law, that Defendant is a resident of Orangeburg County. The Order issued by this court makes no such finding.
The Order fails to make any finding as to residence. Becuase the Order lacks the proper factual and legal findings as
a matter of law for this case to remain in Orangeburg, this court lacks jurisdiction over this case.

Of course, it should also be noted that this Court cannot factually or legally make such a finding as there is no
evidence in the record that Defendant is a resident of Orangeburg County. Rather, the only evidence in the record in
more than a year is that Defendant is and was a resident of Charleston County at the time of this accident.
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matter of discretion. Lucas v. Atlantic Greyhound Federal Credit Union, 268 S.C. 30, 231

S.E.2d 302 (1977). Therefore, when the facts concerning a defendant’s residence are
uncontradicted (and no evidence is presented to the contrary), the trial court must, as a matter of
law, change venue to the county where the defendant resides. Blizzard, 306 S.C. at 375, 412
S.E.2d at 406-07. Here, the only contradiction raised to date has been argument of counsel
during the hearing on this matter that “more discovery is needed.” No more discovery is needed.
In over a year’s time, there has been precisely zero evidence or affidavit(s) opposing,
challenging, or contesting that the proper venue in this matter is Charleston County.

There is not a single reported case in the State of South Carolina where the motion to
change venue and the determination of proper venue—especially when supported by
uncontradicted evidence—has been denied or delayed to “conduct more discovery.” This case, as
a matter of law, must be transferred to Charleston County. If Plaintiff later wishes to contest the
venue and actually has evidence to contest venue and jurisdiction, he can petition Charleston
County to transfer venue. But as the case sits today, there is no legal, factual, or discretionary
basis for this court to deny Defendant’s Motion and keep this case in Orangeburg County, where
there is no jurisdiction. Nor is there any legal, factual, or discretionary basis for this court to
decline to transfer venue to Charleston County—the only county which does have jurisdiction
over this case.

Based on the foregoing, including the uncontested sworn affidavits, and the applicable

case law, this Court should grant Defendants Motion to Transfer Venue.

At the very least, if the Court chooses to keep this case in Orangeburg despite the evidence to the contrary, the Order
must be amended to either 1) make such a legal finding e.g. that Plaintiff has presented sufficient evidence to prove
Defendant is a resident of Orangeburg—something Plaintiff admits he doesn’t possess—to preserve the issue for
appeal OR 2) order discovery limited in scope to only the issue of jurisdiction/venue so as to not waive
Defendant’s jurisdictional arguments as this court lacks both personal and subject matter jurisdiction over this case.
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October 7, 2022

MCANGUS GOUDELOCK & COURIE, L.L.C.

s/ Brett H. Bayne

BRETT H. BAYNE (SC Bar No. 100018)
brett.bayne@mgclaw.com

MONICA TOWLE (SC Bar No. 102197)
monica.towle@mgclaw.com

Post Office Box 12519

1320 Main Street, 10th Floor (29201)
Columbia, South Carolina 29211
Telephone: (803) 779-2300

Facsimile: (803) 748-0526

ATTORNEYS FOR SIERRA JEWEL CROSBY
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FORM 4
STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE
COUNTY OF Orangeburg
IN THE COURT OF COMMON PLEAS CASE NO. 2021CP3800993
Mark Anthony Osment Sierra Jewel Crosby
PLAINTIFF(S) DEFENDANT(S)

DISPOSITION TYPE (CHECK ONE)
|:| JURY VERDICT. This action came before the court for a trial by jury. The issues
have been tried and a verdict rendered.

DECISION BY THE COURT. This action came to trial or hearing before the court.
The issues have been tried or heard and a decision rendered.

[]  ACTION DISMISSED (CHECK REASON): [ ] Rule 12(b), SCRCP;[_] Rule 41(a),

SCRCP (Vol. Nonsuit); |:| Rule 43(k), SCRCP (Settled);

[ ] other
ACTION STRICKEN (CHECK REASON):[_| Rule 40(j), SCRCP;[_] Bankruptcy;

|:| Binding arbitration, subject to right to restore to confirm, vacate or modify
arbitration award;

[ ] other

STAYED DUE TO BANKRUPTCY
DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):

HAffirmed; [_] Reversed; [ ] Remanded;

10

Other
NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.
IT IS ORDERED AND ADJUDGED: |:| See attached order (formal order to follow) @ Statement of Judgment
by the Court:

The foregoing Motion to Reconsider heard before the Court on January 4th, 2023 is
hereby respectfully denied.

ORDER INFORMATION
This order [ ] ends [0] does not end the case. [ ] See Page 2 for additional information.

For Clerk of Court Office Use Only

This judgment was electronically entered by the Clerk of Court as reflected on the Electronic Time Stamp, and a
copy mailed first class to any party not proceeding in the Electronic Filing System on 02/06/2023 .

NAMES OF TRADITIONAL FILERS SERVED BY MAIL

SCRCP Form 4CE (08/31/2017)

EXHIBIT
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Court Reporter:

E-Filing Note: The date of Entry of Judgment is the same date as reflected on the Electronic File Stamp and the clerk’s
entering of the date of judgment above is not required in those counties. The clerk will mail a copy of the judgment to
parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.

SCRCP Form 4CE (08/31/2017) Page 2 of 2
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Orangeburg Common Pleas

Case Caption: Mark Anthony Osment VS Sierra Jewel Crosby
Case Number: 2021CP3800993

Type: Order/Electronic Form 4

So Ordered

s/ Maite Murphy 2166

Electronically signed on 2023-02-06 08:07:14 page 3 of 3
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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM ORANGEBURG COUNTY
COURT OF COMMON PLEAS
The Honorable Maite Murphy

Appeal No. 2023-000202

Mark Anthony OSMENT .......ccoiiiiieiiei e e Respondent,

Sierra JeWel Croshy ... Appellant/Petitioner.

PROOF OF SERVICE

I certify that | have served Appellant/Respondent’s Petition for Rehearing on Mark
Anthony Osment, by emailing a copy of it to his attorneys of record as follows:

Jeffrey M. Crudup, Esq.
Clarkson, Walsh, & Coulter, P.A.
497 St. Andrews Blvd.
Charleston, South Carolina 29407
(843) 981-5180
jerudup@clarksonwalsh.com

Christy R. Fargnoli, Esq.

Samuel R. Clawson, Jr., Esq.
Clawson Fargnoli Utsey, LLC

2 Ambherst Street

Charleston, South Carolina 29403
(843) 970-2700
christy@cfulaw.com
sam@cfulaw.com

David R. Williams, Esq.
Virginia W. Williams, Esqg.
Williams & Williams

P.O. Box 1084





Orangeburg, South Carolina 29115

(803) 534-5218

david@williamsattys.com
ginny@williamsattys.com

Attorneys for Respondent Mark Anthony Osment

February 17, 2023 s/Helen F. Hiser
Helen F. Hiser
McANGUS GOUDELOCK & COURIE LLC
735 Johnnie Dodds Blvd., Suite 200
PO Box 650007
Mount Pleasant, South Carolina 29465
(843) 576-2900
Attorneys for Appellant Sierra Jewel Crosby







