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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FRON LEXINGTON COUNTY
Court of Common Pleas

Lisa Lee Smith, Special Referee

Case No. 2014-CP-32-02795

Federal National Mortgage Association
("Fannie Mae"), a corporation organized
and existing under the laws of the United
States of America, and its assignee
Nationstar Mortgage LLC d/b/a Mr. Cooper
("Mr. Cooper™),
Respondent,
\2

D. Randolph Whitt and Pearce W. Fleming,
Defendants.

Of whom D. Randolph Whitt is
Appellant.

NOTICE OF APPEAL

D. Randolph Whitt appeals the order of the Honorable Lisa Lee Smith. dated November
29, 2022 and filed January 9, 2023. Appellants received written notice of entry of the
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S.C. Bar no. 13068

344 Blossom View Ct.

West Columbia, SC 29170
February 8, 2023 (803) 422-2176 Tel

dwhitt2001@aol.com

Attorney for Appellant

Other counsel of Record:



mailto:@ao1.com



Sean A. O'Connor, Esq. Pearce W. Fleming
4000 Faber Place Drive Suite 450 3723 Linwood Rd.
North Charleston, SC 294058578  Columbia, SC 29205-2545

Attorney for Respondent






THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FRON LEXINGTON COUNTY
Court of Common Pleas

Lisa Lee Smith, Special Referee

Case No. 2014-CP-32-02795

Federal National Mortgage Association
("Fannie Mae"), a corporation organized
and existing under the laws of the United
States of America, and its assignee
Nationstar Mortgage LLC d/b/a Mr. Cooper
("Mr. Cooper"),

Respondent,
V.
D. Randolph Whitt and Pearce W. Fleming,
Defendants.
Of whom D. Randolph Whitt is
Appellant.

PROOF OF SERVICE

I certify that I have served the Notice of Appeal on Respondent listed above via emailing
a copy of it on February 8, 2023, addressed to their attorney of record as follows:

Sean O'Connor soconnor@FinkelLaw.com

Kathleen Klaiber kklaiber@finkellaw.com,

A copy was emailed to Pearce W. Fleming at:  pfleming3@att.net
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A copy was also sent via regular mail to Pearce W, Fleming at the address indicated
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Attorney for Appellant
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4000 Faber Place Drive Suite 450 3723 Linwood Rd.

North Charleston, SC 294058578  Columbia, SC 29205-2545

Attorney for Respondent
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF LEXINGTON C/A NO: 2014-CP-32-2795
Federal National Mortgage Association (“Fannie | ORDER GRANTING PLAINTIFF’S MOTION
Mae”), a corporation organized and existing FOR LEAVE TO AMEND REPLY TO
under the laws of the United States of America, DEFENDANT’S COUNTERCLAIMS
and its assignee Nationstar Mortgage LLC d/b/a
Mr. Cooper (“Mr. Cooper™) (NON-JURY MORTGAGE FORECLOSURE)
PLAINTIFF,
Vs.

D. Randolph Whitt; and Pearce W. Fleming,

DEFENDANTS.

THIS MATTER came before the Court upon Motion of Plaintiff filed June 24, 2022 for leave to
amend its reply to Defendant Whitt’s Counterclaims. The Plaintiff’s Motion states that “[i]n light of
Defendant’s Whitt’s counterclaims, particularly the claim for statutory damages, and the Order dated May
J, 2022 joining Nationstar Mortgage LLC d/b/a Mr. Cooper [emphasis added], it has become apparent that
there are other federal law defenses which Plaintiffs wish to assert to Defendant’s claims™, citing the
“Merrill Doctrine” and the Housing and Economic Recovery Act anti-penalty bar. The Motion to Amend
the Reply to Counterclaims was heard by this Court on August 26, 2022. In the Plaintiff’s Motion and at
the hearing on August 26, 2022, it remained unclear to this Court what the relationship was between the
Court’s Order dated May 5, 2022, and the Plaintiff’s desire to add defenses to its Counterclaim. This
confusion was a concern, especially because of the representations of the Plaintiff in its prior Motion for an
Order to Amend the Caption and Pleadings which was the basis of the May 5, 2022 order.

This Court’s Order dated May 5, 2022 is an Order that relied upon the Plaintiff’s representations to
the court that the assignment of the Plaintiff’s Mortgage and substation of party plaintiffs that the Plaintiff
sought at that time did not change or create any new claims or defenses, and would not prejudice the
Defendant Whitt in any way. The May 5® Order only granted the Plaintiff’s motion in part, directing that
the Plaintiff proceed as Fannie Mae and its assignee Mr. Cooper, instead of only as Mr. Cooper as requested
in the Plaintiff’s Motion at that time. Based on representations by the Plaintiff, the May 5% Order
specifically found that “Fannie Mae’s assignment to Mr. Cooper does not create any new claims or any new
defenses in this litigation, and thus there is no prejudice to the Defendant from the addition of Mr. Cooper
as Plaintiff....”

At the Hearing on August 26, 2022, this Court set out a schedule of time for the parties to make

additional filings on the issues in the Motion and particularly how the newly raised defenses were related
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to the decision of the Court in the May 5" Order. Plaintiff filed a Memorandum in support of their Motion
for Leave to Amend. Defendant’s filed a “Return to Second Motion to Amend”. The Plaintiff’s
Memorandum continued with the phrase “in light of” in reference to the May 5, 2022 order, without
clarification of the relationship between the order and the defenses being sought to be added to the
Plaintiff’s reply. The Plaintiff’s Memorandum did, however, contain an attached proposed “Plaintiffs’
Amended Reply to Defendant’s Amended Answer and Counterclaims”, which proposed adding paragraphs
20-21 to the prior pleading. The additional defenses to the Defendant’s Counterclaims, are asserted to only
be on behalf of, and applicable to, the Plaintiff Fannie Mae, and not to the newly added assignee Plaintiff
Mr. Cooper. Plaintiff’s Memorandum further asserts that one of the reasons that Fannie Mae did not move
to amend to add those two defenses sooner was because it thought that it was no longer going to be a party
to the case because of its assignment of the mortgage to Mr. Cooper, and it was only after the May 5, 2022
order keeping them in the case and simply adding Mr. Cooper as a Plaintiff as Fannie Mae’s assignee, did
the Plaintiff undertake a thorough review of the record to determine that Fannie Mae wanted to raise these
two defenses. Hence, the Court’s Order permitting the addition of the assignee Mr. Cooper as Plaintiff in
this case did not create the applicability of any additional defenses for the Plaintiff to raise in reply to the
Defendant’s Counterclaims, and this Court finds no grounds for waiver, laches or judicial estoppel to
prevent the Plaintiff’s requested relief.

Therefore, pursuant to Rule 15(a) SCRCP, the Plaintiff is hereby leave of this Court to file its
Amended Reply to Defendant’s Amended Answer and Counterclaims.

Defendant Whitt requests in his Return that the Plaintiff should be required to make a more definite
statement to reference the sections of the US Code relevant to its HERA defense (paragraph 21 of the
proposed Amended Reply to Counterclaim). This argument is not properly before the Court, and the
Defendant is welcome to make such a Motion after the Plaintiff files its Amended Reply to Defendant’s
Counterclaims. However, for purposes of judicial economy, if the Plaintiff would go ahead and simply add
the specific relevant code sections to paragraph # 21 of the Amended Reply, then such issue may be mute
and aide in moving this case toward a final hearing without another round of motions.

Defendant Whitt also asserts in his Memorandum that he should be granted a “reciprocal right to
amend” his Answer and Counterclaims if the Plaintiff is allowed to amend the Reply to Counterclaims.
This argument is not properly before this Court. However, if the Defendant Whitt makes the appropriate
Motion with an attached proposed Amended Answer and Counterclaim, this Court will address such Motion
if it is not consented to by the Plaintiff.

IT IS SO ORDERED.

Lisa Lee Siith, Special Referee, Lexington County
Chapin, South Carolina
Nov. 29 2022
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From: dwhitt2001@aol.com,
To: soconnor@finkellaw.com, kklaiber@finkellaw.com,
Cc: pfleming3@att.net, lisa@llsmithlawfirm.com, admin@llsmithlawfirm.com,
Subject: Notice of Appeal
Date: Wed, Feb 8, 2023 1:48 pm
Attachments: seterus 2023 noa scan.pdf (343K), seterus 2023 proof of service Scan.pdf (379K)

Good Afternoon Sean,

Attached and served upon you is my notice of Appeal, which | will also file with the Court of Appeals and the
Lexington County Clerk of Court.

I am also attaching a copy of the Proof of Service that | will file as well.

Regards,
Randy Whitt






