From: Beth Cogan

To: Court Of Appeals Filings

Cc: Desa Ballard; Haley Hubbard

Subject: (Fender v. Hoffman et al. 2022-CP-43-00438) Ltr to COA encl NOA
Date: Thursday, February 16, 2023 4:07:08 PM

Attachments: 2023 02 16 Ltr to COA encl Notice of Appeal.pdf

2023 02 16 Notice of Appeal.pdf
A- Order 1.pdf

B-Order 2.pdf

2023 02 16 POS NOA.pdf

*** EXTERNAL EMAIL: This email originated from outside the organization. Please
exercise caution before clicking any links or opening attachments. ***

Good afternoon,
For filing, please see the attached Notice of Appeal for the above-referenced matter.

Kindest Regards,
-Beth

Beth Cogan, Paralegal

Ballard & Watson, Attorneys at Law
226 State Street

West Columbia, South Carolina 29169
803.796.9299

803.796.1066 Facsimile
beth@desaballard.com

www.desaballard.com
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Attorneys at Law Harvey M Watson Il
PERSISTENT. UNWAVERING. Haley Hubbard

ﬂ D Ballard & Watson Desa Ballard
226 State Street West Columbia, SC 29169
ph 803.796.9299 | fx 803.796.1066 | desaballard.com

February 16, 2023

Via Email (ctappfilings@sccourts.org)
The Honorable Jenny Abbot Kitchings
Court of Appeals Clerk of Court

Post Office Box 11629

Columbia, South Carolina 29211

Re:  James E. Fender v. Larry R. Hoffman, et al.
Case No.: 2022-CP-43-00438

Dear Ms. Kitchings:

Enclosed for filing, please find a Notice of Appeal and Proof of Service for the above-
referenced matter. Pursuant to paragraph (3)(c) of the Supreme Court’s amended administrative order
dated May 6, 2022 (“Methods of Electronic Filing and Service Under Rule 262 of the South Carolina
Appellate Court Rules” originally dated August 25, 2021) a check for the filing fee is being forwarded
separately via US mail.

By copy of this letter and as evidenced by the Proof of Service, this filing has been served
upon counsel for the Respondent and is being filed with the Trial Court. If you have any questions,
please do not hesitate to contact our office. With warm personal regards, I am,

Sincerely yours,

s/Desa Ballard
Desa Ballard
desab@desaballard.com
Enclosures
cc: Via Email

Jack Barnes, Esquire
Ed Fender
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THE STATE OF SOUTH CAROLINA
IN THE COURT OF APPEALS

APPEAL FROM SUMTER COUNTY
R. FERRELL COTHRAN, JR., CIRCUIT COURT JUDGE
Case No. 2022-CP-43-00438

James E. FeNder, ........cooviiiiiieieeeeeee et Appellant,

V.

Larry R. Hoffman and Allen Jackson Barnes, .........ccccceccevieneniiinennens Defendants.

Of Whom Allen Jackson Barnes is the ...........ccceceeviieniienienieeniieeene, Respondent.
NOTICE OF APPEAL

Appellant James E. Fender appeals from the trial court’s Order that granted Defendant
Allen Jackson Barnes’ Motion to Dismiss Amended Complaint filed January 3, 2023, that was
received by Appellant on January 3, 2023. Appellant also appeals from the trial court’s Order
that Dismissed Plaintiff’s Motion for Reconsideration filed January 18, 2023, that was received by
Appellant on January 18, 2023. Copies of the orders are attached hereto as Exhibit A and Exhibit
B.

s/ Desa Ballard

Desa Ballard (S.C. Bar No. 498)

Harvey M. Watson III (S.C. Bar No. 74053)
Haley Hubbard (S.C. Bar No. 103195)

BALLARD & WATSON
226 State Street

West Columbia, SC 29169
Telephone 803.796.9299
Facsimile 803.796.1066
desab@desaballard.com
harvey@desaballard.com
haley@desaballard.com

ATTORNEYS FOR APPELLANT

February 16, 2023





Other counsel of record:

Allen Jackson Barnes (S.C. Bar No. 65493)
215 North Harvin Stret, Room #15

Sumter, South Carolina 29150

Telephone 803.436.2424
abarnes@sumtercountysc.gov

PRO SE DEFENDANT






EXHIBIT

i A

STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)
COUNTY OF SUMTER ) FOR THE THIRD JUDICIAL CIRCUIT
James E. Fender, ) Civil Action No.: 2022-CP-43-00438
)
Plaintiff, )
) ORDER GRANTING DEFENDANT
" ) ALLEN JACKSON BARNES’
) MOTION TO DISMISS
Larry R. Hoffman and ) THE AMENDED COMPLAINT
Allen Jackson Barnes, )
)
Defendants. )
)

This matter came before the Court via WebEx on November 7, 2022, on Defendant
Allen Jackson Barnes’s Motion to Dismiss the Amended Complaint. Defendant Allen
Jackson Barnes (“Barnes™) appeared pro se. Haley A. Hubbard appeared on behalf of
Plaintiff James E. Fender (“Fender”). Everett J. Mercer appeared on behalf of Defendant
Larry R. Hoffman (“Hoffman”). Having reviewed the filings by the parties, hearing the
arguments at the hearing, and reviewing the applicable case law, Barnes’ Motion to
Dismiss is GRANTED for the reasons set forth below.

In 2021, Fender and Hoffman were involved in litigation that ultimately resulted in
the parties entering into a Settlement Agreement which resolved that case. This Settlement
Agreement contained a confidentiality provision. Barnes was not involved in any way with
the Settlement Agreement, nor did he know of the confidentiality provision contained
within. However, Barnes eventually learned that the case between Fender and Hoffman

had settled, and Barnes informed counsel for the Bank of Greeleyville, William Johnson
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(“Johnson™), of this settlement. Johnson then inquired about the details of the settlement
with Fender’s then attorney Nekki Shutt. Fender was then required to pay some of the
settlement proceeds the Bank of Greeleyville. In 2022, Fender brought the present action
against Hoffman and Barnes, alleging Breach of Contract against Hoffman and Civil
Conspiracy against Hoffman and Barnes. Fender also made a claim for attorney’s fees
against Hoffman.

Barnes argues that Fender has failed to sufficiently plead facts to establish a cause
of action against him and moves to dismiss under Rule 12(b)(6) of the South Carolina Rules
of Civil Procedure. Under Rule 12(b)(6), SCRCP, a defendant may make a motion to
dismiss based on a failure to state facts sufficient to constitute a cause of action. Baird v.
Charleston County, 333 S.C. 519, 527, 511 S.E.2d 69, 73 (1999). The ruling on a Rule
12(b)(6) motion to dismiss must be based solely upon the allegations set forth on the face

of the complaint. Stiles v. Onorato, 318 S.C. 297, 300, 457 S.E.2d 601, 602 (1995). The

motion may not be sustained if the facts alleged in the complaint and the inferences that
can be drawn therefrom would entitle the plaintiff to any relief under any theory. Doe v.
Greenville Cnty. Sch. Dist., 375 S.C. 63, 66-67, 651 S.E.2d 305, 307 (2007).

The only cause of action against Barnes is one for Civil Conspiracy. In order to
maintain a claim for civil conspiracy, a party must establish (1) the combination or
agreement of two or more persons, (2) to commit an unlawful act or a lawful act by
unlawful means, (3) together with the commission of an overt act in furtherance of the

agreement, and (4) damages proximately resulting to the plaintiff. Paradis v. Charleston

Cnty. Sch. Dist., 433 S.C. 562, 861 S.E.2d 774, 781 (2021). Barnes moves to dismiss, in
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part, on the grounds that Fender has failed to plead he was damaged. The basis of Barnes’
argument is that Fender received all the money he agreed to under the Confidential
Settlement Agreement, but was required to pay a legitimate debt to the Bank of
Greeleyville, a judgment creditor from prior litigation. Nowhere does Fender plead he did
not receive all of the money agreed to under the prior litigation. Rather, Fender only plead
that he did not get to maintain the proceeds of the prior litigation as a result of a legitimate
debt.

It appears from the pleadings and the argument of the parties that Fender was paid
all the money that he was owed under the settlement prior to his payment of his legitimate
debt to the Bank of Greelyville. Fender cannot, therefore, maintain he suffered any
damages. As of result of damages being an essential element of Civil Conspiracy, the
Amended Complaint must be dismissed against Barnes for failure to plead he was
damaged.

Likewise, Fender has failed to plead that Barnes committed an unlawful act or a
lawful act by unlawful means. Barnes reported to counsel for the Bank of Greeleyville that
he believed Fender had settled the previous case with Hoffman and he would receive some
money. While the Settlement Agreement between Fender and Hoffman was confidential,
Barnes was not a party to that Agreement, either directly or as an agent of Hoffman or
Fender. Nowhere does Fender plead such facts.

The pleading clearly shows that Barnes did not represent Hoffman or Fender at the
time of the Settlement Agreement. Further, there was no prohibition from Barnes

disclosing any information, even if he knew of the confidentiality provision. Barnes had
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no knowledge of the Settlement Agreement or its terms, including the confidentiality
provision, and there was no unlaw act or lawful act by unlawful means. As a result of this
being an essential element of Civil Conspiracy, the Amended Complaint must be dismissed
against Barnes.

The facts alleged in the Amended Complaint and the inferences that can be drawn
therefrom do not entitle Fender to relief. In this instance, the Motion to Dismiss is justified.
The Amended Complaint is dismissed against Barnes.

AND IT IS SO ORDERED.

R. Ferrell Cothran, Jr.
Circuit Court Judge

December , 2022
Sumter, South Carolina
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Sumter Common Pleas

Case Caption: James E. Fender VS Larry R Hoffman , defendant, et al
Case Number: 2022CP4300438

Type: Order/Dismissal

So Ordered

s/ R. Ferrell Cothran, Jr., 2144

Electronically signed on 2023-01-03 09:09:57 page Sof5
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EXHIBIT

i

STATE OF SOUTH CAROLINA
IN THE COURT OF COMMON PLEAS
THIRD JUDICIAL CIRCUIT
Case No. 2022-CP-43-00438

COUNTY OF SUMTER

James E. Fender,
Plaintiff, ORDER DENYING PLAINTIFF’S
MOTION TO RECONSIDER

VS.

Larry R. Hoffiman and
Allen Jackson Barnes
Defendant.

B

This matter is before the Court pursuant to Rule 59(¢) SCRCP. The Plaintiff seeks
an Order of this Court amending or altering its Order of January 3, 2023.

Pursuant to Rule 59(f) SCRCP, this Court determines that the motion to alter or
amend may be decided on briefs filed by the parties and without oral argument.

Having duly considered the motion to alter or amend of the Plaintiff, this Court has
determined that its original Order dated January 3, 2023 is fully supported by the law and
the evidence and is hereby ratified and reconfirmed. The motion to alter or amend the
earlier Order is therefore DENIED.

AND IT IS SO ORDERED.

Manning, South Carolina

R. Ferrell Cothran, Jr.
Dated: January 18, 2022 Judge, Third Judicial Circuit
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Sumter Common Pleas

Case Caption: James E. Fender VS Larry R Hoffman , defendant, et al
Case Number: 2022CP4300438

Type: Order/Other

So Ordered

R. Ferrell Cothran, Jr.

Electronically signed on 2023-01-18 10:40:19 page 20of 2
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THE STATE OF SOUTH CAROLINA
IN THE COURT OF APPEALS

APPEAL FROM SUMTER COUNTY
R. FERRELL COTHRAN, JR., CIRCUIT COURT JUDGE
Case No. 2022-CP-43-00438

James E. FENAET, ....ccccoviiiiiiieiicsieeecee e Appellant,

V.

Larry R. Hoffman and Allen Jackson Barnes, ........cccccocoeviniiincniennnn. Defendants.

Of Whom Allen Jackson Barnes 18 the .swessnsssmmssmusssssisarss Respondent.
PROOF OF SERVICE

1, Beth Cogan, an employee with Ballard & Watson, do hereby certify that on February 16,
2023, I served a copy of the Notice of Appeal in the above-captioned case on the following
individuals by electronic mail using their email address listed in the Attorney Information System,

addressed as follows:

Allen Jackson Barnes, Esquire
abarnes(@sumtercountysc.gov

Lt Lone.

Beth Cogan, Paraleé,lj

February 16, 2023






Beth Cogan

From: Beth Cogan

Sent: Thursday, February 16, 2023 4:04 PM

To: Allen J. Barnes

Cc: Desa Ballard; Haley Hubbard

Subject: (Fender v. Hoffman et al. 2022-CP-43-00438) Ltr to COA encl NOA

Attachments: 2023 02 16 Ltr to COA encl Notice of Appeal.pdf; 2023 02 16 Notice of Appeal.pdf; A- Order 1.pdf; B-

Order 2.pdf; 2023 02 16 POS NOA.pdf

Mr. Barnes,
Please see the attached Notice of Appeal for the above-referenced matter that is being filed today with the
Court of Appeals.

Kindest Regards,
-Beth

Beth Cogan, Paralegal

Ballard & Watson, Attorneys at Law
226 State Street

West Columbia, South Carolina 29169
803.796.9299

803.796.1066 Facsimile
beth@desaballard.com
www.desaballard.com







