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POST - CONVICTION RELIEF (P.C.R.) GROUNDS:

Ineffective Assistance of Counsel

1) Counsel was ineffective due to their own personal bias

against Applicant:

2) Ms. -Price, Applicants' trial counsel, was obligated to
defend Applicant, but Mr. Cheek was responsible for pleading

Applicant out:

3) Applicant wrote numerous requests to Ms. Price that went

unanswered:

4) Mr:! Clay Allen was 3o uninformed that he didn't even’ know
that Appl1canf had ever been seen by Ms. Price, and that Mr.
Cheek was actually representing Appllcant:

5) Mr. Cheek and Mr. Allen exhibited unethical behavior for

not providing Applicant with appropriate, reasonable

representation;

6) The ineffective assistance rendered by Applicants' counsel

meets both prongs of the standard set forth in Strickland v.

Washington, 466 U.s. 668 (1984), in that counsels'

representation and behavior was unbecoming a professional

attorney, and that behavior ‘"prejudiced” tha outcome of

Applicants' proceedings

e

7) The Sixth Amendment to the United States Constlxmtlon

provides, in pertinent part: "In all criminal progécumnom f
the accused shall enjoy the right to a soeady qnd publi'~“

trial, by an impartial jury of the State and D1srr1ct wgﬁrezn’

ey T

the crime shall have been committed, which Dlstrlct sha’I

have bheen previously ascertained by law, and to be“lmﬁbrmod

of the nature and causes of the accusation: to be confrmmed




with the witnesses against him:; to have compulsory process of

obtaining witnesses in his favor: and to have the assistance

of counsel for his defense": Gideon v. Wainwright, 372 U0.S.

335, 83 s.Cct. 792, 9L.Ed.2d 799, 93 ALR.2d4 733 (1963), and

concurring cases.

In Gideon the Court held that the U.S.C.A. Sixth Amandment
also establishes the right to an attorney in federal criminal
prosecutions. In the present case, we find a determination
that a defendant charged with a feloﬁy, including state
crimes, was entitled to the assistance of counsel. The case

of Argersinger v. Hamlin, 407 U.S. 25 (1972), further

expanded the rights of an indigent (someone without money)
defendant to counsel in all criminal prosecutions carrying a

sentence of imprisonment. Argersinger v. Hamlin, 407 U.S. 25,

32 L.EJ.2d 530, 92 S.Ct. 2006 (1972): "We hold, therefore,

that abhsent a knowing and intelligent waiver, no person may
be imprisoned for any offense, whether classified as petty,
misdemeanor, or felony, unless he was represented by counsel

at his trial."

Further 1in Gideon, supra, the Court held: "[Rleason and

reflection require us to racognize that in our adversary
system of criminal justice, any person hauled into court, who
is too poor to hire a lawyer, cannot be assured a fair trial
unless counsel is provided for him." U.S. v. Wetch, 7 F.34
422 (5th Cir. 1993): "Failure of the court to advise

defendant of the statutory minimum sentence is a violation of
defendants rights. UU.S. v. Toothman, 137 F.34d 1393 (g_th LQir.
¥ o= 7

1998) "Erroneous information given to defendant :by?Sthéli

— rf';

== ™
™ T
government, the court, and defense counsel, concer@ing
applicable sentencing guideline range was grounds 'fo#E

allowing defendant to withdraw his guilty plea.”

A
_—
-
s

Conflict of 1Interest: Due Process: 5th Amendment to

nited States Constitution.




No person shall be held to answer for a capital offense or
other infamous crime unless on a presentment or indictment of
a2 grand jury, except in cases arising in the land or naval
forces, or in the militia, when in actual service, in time of
war or public danger; nor shall any person bhe subject to the
same offense to bhe twice put in jeopardy of life or limb: nor
shall be compelled in any criminal case to be a witness
against himself, nor be deprived of 1life, liberty, or
proparty, without due process of law: nor shall private

property be taken for public use without just compensation.
l4th Amendment to the United States Constitution (§1):

All persons born or naturalized citizens in the United
States, and subject to the juriédiction thereof, are citizens
of the Nnited States and of the State wherein they reside. No
State shall make or enforce any law which shall abridge the
privileges or immunities of citizens of the United States:
nor shall any State deprive any person of life, liberty, or
property without due process of law: nor deny to any person

within its jurisdiction the equal protection of the law.

1) - Applicant notified Clay Allen of the Public Defenders'

NOffice and advised him of the conflict of interest between

Mr. Cheek and one of the victims in the case. Mr. Allen
responded by telling Applicant that Mr. Cheek was not
involved. In the event that Mr. Cheeks' name appears on the

Sentencing Sheet, Mr. Allen was either untruthful regarding

. . » ~
this issue, or uninformed: X =
S
. : <
2) The fact that Mr. Cheek and Ms. Price are in mhet?amg

Office is enough to require a pro bono lawyer tofushow a

conflict of interest right there.

3) P.C.R. attorney must use all correspondence as sxhfWits
Y

attached to the Argument.




Misapplication of Sentencing Guidelines/Statutes-

Section §16-13—IQ Forgery: Pursuant to South Carolina Code of
Laws Title 16, Chapter 13 Forgery, Larceny, Embezzlement,

False Pretenses . . .

A) Tt is unlawful for a person to:

(1) Falsely make, forge, or counterfeitr.cause or procure to
be falsely made, forged, or counterfeitead: or wilfully act or
assist in the false making, forging, or counterfeiting of any

writing or instrument of writing:

(2) tter or publish as true any false, forged, or

counterfeited writing or instrument of writing:

(3) Falsely make, forge, or counterfeit, alter, change,
deface or erase:; or cause or procure to be falsely made,
forged, counterfeitad, altered, changed, defaced, or erased

any record or plot of land:; or,

(4) willingly act or assist in any of the premises, with an

intention to defraud any person.

B) A person who violates the provisions of this Section is
guilty of a:

(1) felony and, upon conviction, must be fined in the
discretion of the court or imprisoned mot more than ten
years, or both, if the amount of the forgery is five thousand
dollars or more:

(2) felony and, upon conviction, must be fined in the

digscretion of the court or imprisoned not more than five

yeas, or both, if the amount of the forgery is less than §§V33

thousand dollars.

Tf the forgery does not involve a dollar amount,
>
is guilty of a misdemeanor and, upon conviction, Zmust

~Z

P .a

i

o
o




fined in the discretion of the court or imprisoned not more

than three years, or both.

Tha sentehce is invalid and has to have the 2nhancement as
mentioned 1in current cass, must be in the same form or
another;

(1) Fither the sentencing judge has to make the defandants
aware of this during the sentancing proceeding: or

(2) The enhancement must appear on the Sentencing Sheat.

That tha court erred in imposing separate penalties for
sevaral counts of the same type, and by reason of the fact
that +th2 offenses ware of the same character and grew out of
the same ftransaction, and were in effact parts and aspects of
one offehse. Court 1is directed by Section. 17-55-32 to treat
an offense or any numbher of offenses which have been

committed at time that th2y may be consolidatad and charged

.

as one crime.

A plea agreement rests on contractual principles and 2ach

party should receive the benefit of their bargain: citing

Clark v. State, 440 S.E.2d 341 (1984). A quilty plea which is

bas2d on a plea bargain which is not fulfilled can not stand:

Clark v. State: Opinion No. 24398, Filed March 25, 1996-

Published Opinion.

{1) A plea agreement must be at least reasonable, somewvhat
equitable for all parties, and must be for a lesser included
offense.

f2) TIn theory, plea agreements are supposed to halp both

sides limit costs, time, and resources in going to trial. The

plea is supposed to give some benefit to the defendant in
1A AN B . -ty P .

exchange for giving up their right to trial.

BINDING v. BLIMD PLEA AGREEMENTS

A BHY (- 83424




(3) You may hear plea agreements described as "binding" or
"blind”. A binding plesa is ones where the plea agreement is
made for a specific sentence. A blind plea agreement
contains only a recommendation for a specific sentence. Jf a
plea is binding, the accused may withdraw the plea if they
do not receive the sentence specified in the plea agreement.
You cannot withdraw a plea under a blind agreement, simply

because you do not receive the recommend2d sentence.

(4) A1l counts should have come under the "crime spree”
Noctrine, which states, that during the sentencing phase
consolidation should hs dons with all crimes of the same
nature; SCCT, f17-25-50.




In Cuyler v. Sullivan, 445 U.S. 335, 100 S.Ct. 1708, 64

L.Ed.2d 333, (1980) it .was ruled: A state cr1m1nal trial, a
proceeding initiated and conducted by the state itself, 1is an
action of' the state within thn meaning of the Fourtéenth
Amendment. If a defendants’ retained counsel does ﬁot provide
adequate legal assistance guaranteed by the Sixth Amendment, a
gserious risk of injustice infects the trial itself. When the
state obtains a conviction through such a triél. it is the state
that unconstltutlonally deprives the defendant of his llberty.
Thus,’fa111ngs of retained counsel in a state proceading cannot
provide the basis for federal habeas corpus relief.

"[A)} defendant is entitled to a presumption of prejudice if
he can demonstrate that his attorney labored under an actual
conflict of interest and that the actual conflict of interest

adversely affected his lawyers' performance."
INEFFECTIVE ASSTISTANCE ‘OoF COUNSEL

Ineffective assistance of counsel claims can be very
difficult to prove. For every successful claim, there are
hundreds that fail. The vast majority of claims in the area fail
because they do not meet the two part test -identified in
Strickland v. Washington, 466 U.S. 668, 104 S.Ct. 2052, 80
L.Ed.2d 674 (1984). You must be able to show that your counseiS'

representation fell below an objective standard of reasonablénesﬁ
and that you were préjudiced by your counsels' errors to the
extent that there is a reasonable probability that the outcome of
yoﬁricase would have been different if not for your attorneys'
poor fepreseﬁtation. To prove that counsels' representatloﬁifelk

helow an objective standard of reasonableness, you must ovggcom&

a strong presumption that the attorney rendered:” adqqua£e~

Sy

assistance and that his actions were outside a wide range of" what

D

iz

is considered professionally competent assistance. s

»;e 8 Ky

Medina v. Rarnes, 71 F.3d 363 (10th cCiry 9sa




"[Pletitioner has alleged sufficient prejudice resulting from
counsels' failure to investigate the relationship between Myers
and victim to entitle Petitioner to habeas corpus relief for

1nnffect1ve assistance of counsel.

U.S. v. Cronic, 466 U.S. 648, 104 S.Ct. 2039, 80 L.Ed.2d 657

(1984): "The presumption that counsels' assistance is essential

requires us to conclude that a trial is unfair if :the accused is
‘denied counsel at a critical stage of the trial. Similarly, if
counsel entirely fails to subject the prosecutions' case to
meaningful adversarial testing, then there has been a denial of
Sixﬁh Amendment rights that makes the adversary process itself
presumptively uhreliable."

Williams v. Washington, 59 F.343 673:(7th Cir. 1995): "an

attorney rather . clearly has a duty to familiarize himself with

the discovery materials provided by the state. Because counsel
failed in this regard here, his'>behavior was not objectxvely

reasonable uhder Strickland.”

"Counsels' lack of familiarity with the case, combined with
his failure to 'inveStigate, provided Emmaline with a trial
significantly different than the trial she might have recieved if
represented by a competent attorney. There exists, in short, a
reasonable probabilitry that the outcome would have been
different. We believe that counsels' various failures have called

the fairness of her proceeding into question.”

U.S. v. Stearns, 68 F.3d 328 (9th Cir. 1995): "Stearns pled

j - - L L
guilty, was sentenced, and, he says, wanted to appeal. He cfalms

that he did not consent to his trial counsels' failure tp f$19 arn

notice of appeal on his behalf. If not, he has been T
effective assistance of counsel.” The Ninth Circuit hnld that-a
habeas cofpus petitioner needed only to show that counsel§
failure to file a notice of appeal was without the petitloggrs-

A
consent. e



& .

The Supreme Court, however, in Roe v. Flores-Ortega, 528
U.s. 470, 120 S.Ct. 1029, 145 L.Ed.2d 985S (2000), rejected the
Ninth Circuits' rule regarding counsels' failure to file notice

of appeal. as inconsistent with Strickland. The Court held that -

counsel was constitutionally ineffectiva for failing to file a
notice of appeal, when [1] counsel did not consult defendant when
there Qas a reason to think either that a rational defendant
would have wanted to appeal, or that defendant reasonably
demonstrated to counsel that he was interested in appealing;: ana,
[2] the defendant was requiréd to demonstrate that there was a
reasonable probébility‘that, but for counsels’ deficient failure
to consult with him about an appeal, the defendant would have

timely appealed.
CASE = LAW FOR  INDICTMENT

EX PARTE Bain, 121 U.S. 1, 7 S.Ct. 781, 30 L.Ed. 849 (1887):

"The instant that the court amends the indictment, the court

loses jurisdiction. At that point in time, there is nothing that
can cure that defect. It is a jurisdictional defect. Upon an

indictmant so charged, the court can proceed no further. There is

nothing for which the prisoner can be held to answer. A trial on

such indictment is void."

J.S. v. Clark, 139 F.3d 485 (Sth Cir. 1998): "An indictment

is sufficient in a constitutional sense if it (1) enumerates each

prima facie element of the charged offense, (2) notifies the
defendant of the charges filed against him, and, (3) pfovides the
defendant with a double jeopardy defense against future
prosecutions"f United States v. Flores, 63 F.33d 1342, 1360 (Sth
Cir. 1995)." o -




ARGUMENTS OF LAW

1. Applicants' plea agreement was for a five (5) year sentence,
and not to exceed five years. This cap, along with five (5) years
.probation, was the terms offered by the Solicitors' Office and
agreed to by Applicant and Solicitor. These conditions were
contractad by and through a verbal agreement between the
Solicitor and Applicant.

In U.S. v. Wolff, 127 F.3d 84, 326 U.S. App. D.C. 416

fC.A.D.C. 1997), the prosecution failed to argue for downvard
departure as agreed to in the plea agreement/bargain. TIn
Margalli-Olvera v. T.N.S. 43 F.3d 345 (8th Cir. 1994) it was

ruled that ambiguity of language in plea agreement is construed
in favor of defendant and against the government. It was found in
Y.S. v. Taylor, 77 F.3d 3568 (1llth Cir. 1996) that reversal is

required where government promised in plea agreement to récommmm
a ten year sentence, and the advocated position of the P.S.R.
{Pre~S2ntancing Report) called for sentencing range of 151 months
to 188 months (emphasis added).

For clarification, the word governmaent can be defined asany

governing body of c¢ivil organization. The AMERICAN HERITAGE

DICTTONARY states: Government: (1) The act or process of

governing, especially the administration of public policy;: (2)
the means by which a govefning agent or agency uses authority;
{2} a governing hody or organization: (4) a political science.
The individual states have a contractual obligation to the
faderal governma2nt to prosecute all crime. The county, city, and
municipal governments also are under c¢ontract to the State
Legislature [government] to prosecute all crime for the State.
Strickland v. Washington, 466 D.S. 668, 104 S.Ct. 2052

(1984): TIneffective assistance of counsel (I.A.C. claims) claims

_ , >N i
must meet the two-pronged test of: (1) counsels’ performafice 1]z

T

o N
below an objective standard of reasonableness, and, (2) cBungfls®

Lo R
deficient performance. preiudiced the defendant, resulting ip ag:

. i by
unreliable or fundamentally unfair outcome of the prggeegng;
- [ %

L

hoth prongs of the test must be met. i




U.S. v. Cronic, 104 S.Ct. 2039, 80 L.Ed.2d 657 (1984): "The

presumption that counsels' assistance is essential requires us to
conclude that a trial is unfair if the accused is denied counsel.
at a critical stage of the trial. Similarly, if counsel entirely
fails to subject the prosecutions case to meaningful adversarial
testing, then there has bhesen a denial of Sixth Amendment rights
that makes the adversary process itsalf presumptively

"

unreliabla.
Tn the present case, State v. Jeter, attornsy Chesks (who

should have been reliesved as Applicants' counsel) failed his
obligation to insure Applicants' adversarial test, evan if plea
was fair; the Good Faith Rula here was broken: there could bhe no
confidence in attornesys’' representation. Applicant states that a
.vacation of his guilty plea as involuntary, unintelligent, and
unknowing 1is the prover remedy to correct the case at bar,

otherwise, justice will not be served.

2. Applicant submitted five (5) INMATE GRIEVANCE REQUEST FORMS to
the Public Defenders' Office, addressing specifically four to Ms.
Andrea Price and one to Mr. Clay Allen & Ms. Price together: none
of the GRIEVANCES were answered. Applicant then corresponded with
the Clerk of Court, Ms. M. Hope Bleckley. Applicant explained his

concerns about the conflict of interest with Mr. Cheeks, and

requested from the Clerk to have Mr. Cheeks removed/relieved as
Applicants' counsel. The Clerk wrote Mr. Clay Allen and Mr. Allen
then wrote Applicant, however, the letter to Applicant from Mr.
Allen, of the Pubhlic Defenders' Office, is suspect for thes reason
that Mr. Allen knew, or should have known, if attornay Cheeks was
affiliated with any crime victim organization. Applicant statés
that Mr. Allen, at the least, upon being notified should have
taken the measure to discover if Applicants' concerns were valid.

Unfortunately, Mr. Allen shirked his responsibility and duty to

Office, and the prejudicial effect rendered to Appliéant went

e ~o
unheeded. L=
-7 ~o
= M
| o
3. Attorney Cheeks stated in court, on the record, that ha cpul
o
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6. Tudge Roger T. Couch was the trial 3judge, the resantencing
judge, .and the 3Judge who heard Applicants' appeal: Applicant
‘nevar had an opportunity for a fair and impartial hearing, free
from bias and prejudice, as the record clearly demonstrates that
both Applicants' trial counsel and the judge who officiateq
harborad pre-conveived opinions regarding Applicant before
Applicants' oroceegmfgs weres accomplished. Applicant states that
testimony by Mr. ﬂ+4nn and remarks from the judge support this
claim. Applicant was subjectad to prejudice in his proczeding,
and that prejudice caused harm that is abéolutely forbidden by

the 11.S. Constitution, as well as the S.C. Constitution.

7. At the 'trialjplea bargain proceeding, the Jjudge failed to
inform Applicant that the court was not going to accept the
- recommendation made by the State, an error by the court and a
violation of Appellants' rights to a fair and impartial triél
proceeding by the fact that eostablished law dictates that the
court, in the evenf it decides to disregard the States’
recommandation, must allow the accused to withdraw their quilty
plea. The dJjudge 1in this c¢ase failed to grant Applicant the
opportunity to withdraw -his guilty plea. Applicant states the
claim that he would have withdrawn his plea and stood trial
should he have bheen fully informed of the ;onsequenées of his

guilty pl=2a bafore sentencing.

8. After 2appellant was notified that Ms. Andrea Price was
appointed as his counsel through the Public Defenders' Office,

Applicant wrote to Ms. Price. When a reasonable time had elapsed

and Ms. Price failed to respond, Public Defender James Cheeks

antered the neqgotiated plea in Applicants' represantaéion.n

peuYia

Applicant considered _standing télal by jury, but acting und°;“fh
HSancd C
advice of attorney RobexrtSmeead, who advised that the pbea wpuhf

8

famg o)

produce more heneficial results that would a 1uryf trialﬁﬁ

Lo Xy

Y

Applicant and Solicitor entered into a verhal agreemnntAdt *hat

18 ¢

time for Applicant to receive a five year prison term wlth—a g}ve
vear probhation consecutive sentence in 2xchange for A0911CMWS'

quilty pl=a.




indictment numbers - NOT FOUR - and none of the indictment
_nhumbers state 'subsequent to' on them, putting statements made by
the Solicitor in contradiction with the facts of the racord: EEE‘
Transcript, page 16, lines 10 -~ 23, whers the Solicitor =ither
was untruthful, or omitted facts for enhancement purposes.
Applicant states the appearance of prejudice can be drawn from
this manner of unethical court decorum betwesn the Solicitor and
the judge. Applicant further statas that som2 of the offenses for
which he was made *to answer jurisdictionaily belong to the

Magistrates' Court.

17. Trial Transcript, page 17, lines 1 - 18, the Solicitor issues
a feeble plea recommendation, in the light of their former firm

recomm2ndation of five years with five years probation.

18. Trial Transcript, page 19, lines 9 - 12, Applicant declares

that the conflict of interest issus should have been re-statad,

and at lines 19, 20, court error exists whers all indictments do

not carry a statutory penal code of a 10 year maximum sentencé .

19. Trial Transcript, page 20, lines 3, 4, the judge states the
indictments were properly before the court: Applicant denies this
finding, and so objects. Applicant states the claim that all the
indictments are not legislatively correct, and do not comport
with the authorized forms as issued by the Office of the Attorney
Géneral, so approved by the General Assembly of South Carolina,
for the rsason that none of the indictments bear the Attorney

Cenerals' numbers on them.

20. Trial Transcript, pag=s 20, 1lines 19 - 21, the

orohibhited by SCCIL to sentence Apnlicant for Forgery to

hacause the plea was mandated by law to be for a 1esser§inclydé§&§:

~ @

S

- N
21. Trial Transcrioct, page 26, lines 14 - 18, =he judge accepted




9. In Applicants' Trial Transcript, page 4, lines 12 - 14, the

judge is recorded as stating he is marking all of the indictments

+ yot, further in the Transcript, page 4, line 25 through page 5,
line 4, shows that the Grand Jury did not present the indictments
spoken of. Oﬁ-page 5, line 12, the judge failed to finish his
stateament - A TRUE BILLED TMDICTMENT. »

10. Attorney James Cheeks is the Attorney of Record on the cover

page of the Trial Transcript.

11. The judge is required by Rule to examine each Dafendant on

plea qualifications separately: the record establishes this error

of omission by the trial judge in Applicants'’ proceeding.

12. Entry of a'guilty pl2a on a Defendants' mistaken belief'that'
the plea> ‘hargain was»- conditional and presarved certain
non-jurisdictional issues; U.S. v. Piarre, 120 F.3d 1153 (1llth

Cir. 1997).

13. Failure of the court to tell Applicant that he had the right
to withdraw his guilty plea if the court ra=fused to impose the
sentence recommended by the State, is a violation of Applicants'’
constitutional right: U.S. v. Zickert, 955 F.2d 665 (1llth Cir.
1992).

14. Trial Transcript, page 13, lines 9 - 11, show that
Applicants' case would not have been before judge Couch unless

upon presentment of indictment, the exception being that-a wmiver

was made on the record before the court. Transcript, gpgﬁ#l

lines 19 - 24, show that the suhpoenas are to be issued}brigr_;'
o

the trial court date. W
A =

15. Trial Transcript, pag=s 15, 1lines 3 - 5, states fhe hud

-1+
i

qualified all for plea status:; this ended the question. - %3 'i

16. Trial Transcript, page 16, lines 10 - 13 1lists only three




the plea, which establishes by tha record that he accepted

Applicants' plea agreement with the State [Solicitor].

22. Trial Transcript, page 28, shows clearly and convincingly
that a conflict of intsrest existed, AND INFLUENCED APPLICANTS'
PROCEEREDTNE.

23. Applicant asks what dispositions were made on tha 1985 Patty

Larceny, 3 counts Housa Breaking, and Grand Tarceny?

24. Applicant asks the question concerning tha 1985

e}
[
Y
W
=)
o
~N
<

Second charge: What was the disposition?

25. Applicant raises the question of the disposition regarding

the 1991 Conspiracy and Attempt To Possess Cocaine charge.

26. Applicant raises the matter of tha disposition of the 1992

Toyriding charge, stating that it was a Magistrates' charge.

27. Applicant offers the 1994 Trespassing After Notice chargs as

a Magistrates' charae.

28. Applicant shows that the 1994 Possession of Marijuana,
Priving !ndar Suspension, and Shoplifting were also Magistrate

Tourt charges.

[/

[omee)

~

-

29. Aapplicant would show ths 1997 Criminal Domestic Vi ﬂeng%
leve

=

3

30. As tn the 1999 Petty Larcenv charge, what was the c@pnggan

disposgition? T Wy Th
) N N g

31. As to the 2000 Property Crimes/0Offanse Third or subsequent

times, what type of property crimes and disposition?

32. Applicant would ask WHERE 1is the accuseds' copv of thes Flow




s —————

~ e —

Chart? Applicant states this is a RRADY MOTTON VIOLATION.

.

33. Applicant would see ok to know if attorney Cheeks and the then:
~lerk of Court, Marc Kirtchens, war=2 friends at the time of

applicants’ proce=ading.

34. Trial Transcript, pagse 32, lines 20, 21, the judge committed

an error: there were over 20 charges. not convictions, where the

dispositions and durisdiction issuss were not givan on the
__f____-’-——_'_—— '—--——-————ﬁ’” e ——

record. These factors weirgned heavily, and influenced severely,
—— e
the sentencing enhancemant caoah”TTF§ against Apnlicant. —~
’-‘-"’—‘ )
s~
——
35. Trial Transcript, page 33, lines 16 - 25, the judge made a
statement into the recoryg which implies a private, collogium
convaersation, perhaps stemming “from an inappropriate ‘ax bDarks
conversation between the judge and attorney Cheeks about

Applicants’' case and plea. applicant. states that the Deptartment
of Corrections offers no corrections, as the name would suggast,

but rather instead functions as a department of corruptions, as

. was stated in the State Nawspaper. The sad and shameful truth is

+hat the department »f corruptions =xists axclusively as a

warehous=2, a human repository., where individual inmates, as.
ay-regima commander jon ozmint statad, either find a way £

rahahilitate themselves in some form or fashion, or they resign

themselvaes Lo an enviornment where no rahabilitative measures are
provided. Applicant states that sentencing any individual to long
time periods creates supar-criminals, axclusivaly in the

aoplication of the departments’ school of perfecting criminal
n

36. Trial Transcript. page 34, lines 1 - 9, the judgaminkmt&
sincere bias against applicant by actually testifying -formmheﬁ;

state, and goes so far as to make a sardonic remark (llnﬁuﬁ)ghi

&

T
1uﬂ1c1al cannon of' hlcs. e

was 1nprop°r, unethical, prejudicial. and in
il A S :
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it o el pua

adécf Zo fhe {ua/jo Le mark AWS\, he
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37. ”h Ju

thelr FHIG

position of

administratess, otharwise, tha Judge would show impzrtiality and
—

srejudice to one of tha parties in the 120al dehate belora
Applicant states #hat all of his «charges should ave

consolidatad pursuant to State V. Hamilton and Spre=.

38. Tha consacutive entencing was done 1in 2 vindictive manner,

w

as the Trial Transcript clearly reaflacts. The Solicitor
orejudiced Applicant 1n the santencing by inflaming the passion
and anger of the judge. Trial Transcript, page 34, lines 17 - 20,
shows where the Jjudge states R other, ‘non-related, charges. and
than sentancas the Appllcanh £o 10 ynars, ro run consecutively-td
all - except 09—1413; whereas the plea agresment/bargain

constructed by the SOLICITOR, was fully .and totally violated, and

therafore Applicants' guilty plea is null and void; Applicants'

quilty plea must be vacated, and ra-sentencing conforming to tha

bargain agreed to 1n tha plea nagotiation is in the interest of

equity and justice.

g Wy L-43420
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ALLEGATION

lO{A. Applicant was denied effective assistance of trial counsel
quaranteed by the U.S.C.A. Sixth Amendment. '

ll{A. Applicant was denied his constitutional right during all
stages of his guilty plea due to a conflict of interest.
Applicants' trial counsel admitted to divided loyalties to both
parties in Applicants' guilty plea; attorney James Cheeks, at the
time of Applicants' gquilty plea, was associated with the
Spartanburg Community Memorial Committee, which was a victim in
this case.

FACT

Criminal Law 641(5)

In order to establish a violation of the Sixth Amendment
right to the effective assistance of counsel based on a conflict
of interest, a defendant who raised no objection at trial must
demonstrate ‘that an actual conflict of interest adversely
affected his lawyers' performance; a defendant who shows that a
conflict of interest actually affected the adequacy of his
representation need not not demonstrate prejudice in order to
obtain relief; U.S.C.A. Const. Amend. 6; Duncan v. State, 315
S.E.2d 809 (S.C. 1984). Zuck v. State of Alabama, 588 F.2d 436,
439 (Sth Cir. 1979) states that an actual conflict of interest

occurs . . . when a defense attorney places himself in a

situation inherently conducive to divided 1loyalties . . . if a
defense attorney owes duties to a party whose interests are
adverse to those of the defendant, then an actual conflict
exists. The interest of the other client and the defendant are
‘sufficiently adverse if it's shown that the attorney owes a duty
to defendant to take some action that could be detrimental to his
other client: Jackson v. State 495 S.E.2d 768 (S.C. 1998); Cuyler
v. Sullivan, 46 U.S. 335, 100 S.Ct. 170, 864 L.Ed.2d 333 (1980).




ARGUMENT

Applicant contacted the Public Defenders' Office by way of
request forms to Ms. Andrea L. Price, Esquire. Applicant not
once, but five times tried to get his MOTION OF DISCOVERY filed
concerning all pending charges against him, however{ Ms. Price

never - contacted Applicant with the requested information.

Attorney Clay Allen responded to Applicant stating that Ms. Price
had given Applicént a copy of the requested material, but this
was not true. .
Applicant stated to the Public Defenders' Office that
attorney James Cheeks was associated with the victim in several
of the charges, but no disposition or resolution was ever made
regarding this élaim: no investigation was done to determine to
what degree attorney Cheeks was associated with the Memorial
Committee. The Office offered the statement: "I do not know if
Mr. Cheeks is indeed associated with that Committee, but even if
he is, Mr. Cheeks is not a witness in this matter . . . Ms. Price
will insure that no confidential information about vyour

involvement, if any, is given to Mr. Cheeks!

Applicant, by the promise of EXHIBIT 2, was insured by the
Cricuit Public Defender Clay T. Allen that James Cheeks would not
have anything to do with Applicants' case: see EXHIBIT 2. This

assurance was given because of the association declared by

Applicant.

When Applicant appeared bhefore the court for sentencing he
was éebresented by Public Defender James Cheeks. Mr. Cheeks

representation resulted in Applicant being sentenced to an
aggregate total of FORTY (40) years, when a five year sentence
with ‘five years probation had beeﬁ offered by the State in
exchange for Applicants' guilty plea. Applicant states that the

forty year sentence does not comport with the statutory penal

sentencing codes: see remaining issues.



QUESTION: Why did attorney Clay T. Allen insure Applicant
that attorney James Cheeks would not have anything to do with
Applicants' case, yet was in fact the attorney of record at the
time Applicant was sentenced? It appearé that the assurance given
to Applicant regarding attorney Cheeks' non-~involvement in

Applicants' case was a prevarication.
CORCLUSION

Applicant states the logical conclusion to be deduced from
the foregoing facts presented is a determination that Applicants'
conviction and sentence must be vacated by reason of an
involuntary, unknowing, and unintelligently entered guilty plea.
Applicant states this court should agree with him that a conflict
of interest unduly prejudiced the outcome of Applicants' plea
proceeding, and his conviction and sentence should, at the

minimum, be revarsed and remanded for a new proceeding.
ALLEGATION

10,8B. Applicant was denied effective assistance of counsel

guaranteed by the U.S.C.A. Sixth Amendment.

11,8. Counsel failed to object to the excessive sentence given
by'the court when the sentence exceeded maximum statutory codes.
Applicant was denied this right, and Applicants' sentence is in
violation of SCCL Code §17-27-20 A(4) under the PCR Act, where

Applicants' sentence exceeds the maximum authorized by law.
PACT

It is important to remember that judges have discretion in
sentencing within statutory limits: State v. Sidell, 262 5S.C.
397, 206 S.E.2d 2 (1974). Also, a sentence is not excessive if

within statutory limitations (which do not violate the

prohibition against cruel and unusual punishment) and not the



result of partiality, prejudice, or corrupt motive; Cummins v.
State, 274 S.C. 26, 260 S.E.2d4 187 (1979): Wood v. State, 257
S.C. 179, 184 S.E.2d4 702 (1971).

§16-13-10B; §16-13-240(3);: §16-13-30a; 16-13-180(2).

ee: Sentencing Guidelines, S.C. Code of Law 1976

CODE OF LAWS OF SOUTH CAROLINA (1976)

11,B. §16-13-10,B. Forgery less than ¢5,000

(B)> A person who violates the provisions of this section is
guilty of a:

(2). felony and upon conviction must be fined in the discretion
of the court or imprisoned not more than five years, or both, if

the amount of the forgery is less than five thousand dollars.

§816-13-240(3) Breach/obtain signature or property under false
pretenses, value £1,000 or less.

A person who by false pretense, or representation obtains
the signature of a person to a written instrument or obtains from
another person any chattel, money, valuable security, or other
property, real or personal, with intent to cheat and defraud a
person of that property is guilty of a:

(3). A misdemeanor triable in magistrates' court if the value of
the property is one thousand dollars or less. Upon conviction,
" the person must be fined or imprisoned not more than is permitted
by law without presentment or indictment of the grand jury. Not

more than five years.

11,B. §16-13-30(A) Petit larceny:; grand larceny

B (A) Simple larceny of any article of goods, choses in
action bank bills receivable chattels, or other article of
personality of which by law larceny may be committed, or of any
fixture, part, or product of the soil severed from the soil by an

unlawful act, or has a value of one thousand dollars or less is



petit larceny, a misdemeanor( triable in the magistrates court.
Upon conviction, the person must be fined or imprisoned not more
than is permitted by law without presentment or indictment by the
grand jury.

§16-13-180(2) Receiving Stolen goods less than $5,000.

It is unlawful for a person to buy, receive or possess
stolen goods, chattel or other property if stolen. A person is
guilty of this offense whether or not anyone is convicted of the
theft of the property. A person who violates the provision of
this section is guilty of a:

(2) Folony, and, upon conviction, must be fined not less than
one thousand dollars, or imprisoned not more than five years if
the value of the property is more than one thousand dollars but

less than five thousand dollars.
Compare codes to indictments: codes match these!
ARGUMENT

It is clear that by reviewing the Sentence Sheets and
indictments that the sentencing judge exceeded the gquidelines,
and violated S.C. Code of Law (1976) and §17-27-20(A)(4). Counsel
did not object, or properly inform Applicant that the court was
going to exceéd the five year sentence promised in the plea
bargain, or take any act of effective representation when
Applicant was sentenced to four ten year consecutive sentences on
original misdemeanor charges.

When Applicant entered a guilty plea he was expecting some
relief and benefit from the plea bargain offered by the Solicitor
. Counsel should have, at all costs, represented Applicants' plea

to the court in Applicants' best interest.

Because the court was going to enhance Applicants' charges

to this level, counsel should have advised Applicant that the



sentence was going to exceed the five years Applicant expected,
thus giving Applicant the opportunity to withdraw his gquilty
plea, WHICH WAS NOT GOING TO BE ACCEPTED BY THE COURT. Applicant

was deprived and unconstitutionally denied the entitlement to
voluntarily( knowingly, and intelligently make the decision to
either choose a jury trial, or, enter a plea that the court would
honor. These facts establish violations of Applicants U.S.C.A.
5th and 6th Amendment rights.

CONCLUSION

Applicant makes the request to be permitted to retract his
guilty plea, or to be resentenced under the correct guidelines of
the applicable S.C. Code of Laws (1976).

ALLEGATION

10,cC. Applicant was denied effective assistance of counsel,
guéranteed by the Sixth and Fourteenth Amendments of the U.S.
Constitution, and by Article li §3 and §14 of the South Carolina
ConstitUtion>at the time of Appiicants' guilty plea.

11,cC. Trial counsels' acts or omissions during plea agreement
fell below the professional standard required of attorneys in a
criminal proceeding, and resulted in prejudice .to Applicant when
the court rejected the States' recommendation of the offer made
to Applicant in exchange for his guilty plea. Trial counsel
failed to move the court to withdraw Applicants' guilty plea in
the instance of the four consecutive ten year sentences being
imposed. See: Strickland v. Washington, 466 U.S. 668, 104 S.Ct.
2052-207S (1984).

FACT

When a defendant enters into a plea agreement the

negotiation rests on contractual principles, and each party



should reap the benefit of their bargain: Thrift v. State, 440
S.E.2d 341 (1994) (A guilty plea which is based on a plea bargain
which is not fulfilled cannot stand): Clark v. Staste OP. No.
2439 riled 3/25/96 Published Opinion.

Applicant states the fact that his counsel failed to move
the court, or even file a post-trial motion to alter or amend the
sentence. Applicant was left without proper representation in his
effort to prepare a pro se motion on 11/10/10, which was denied
with no explanation. See: MOTION AND ORDER, attached as EXHIBIT
23,

ALLEGATION

10,c. Applicant was denied effective assistance of counsel
during his gquilty plea, as guaranteed by the 6th Amendment to the
U.S. Constitution, and by Article 1, §§ 3 and 14 of the S.C.

Constitution.

11,C. Trial counsels' acts or omissions during Applicants' plea
agéeement fell below the acceptable standard, and proved
prejudicial to Applicant when  the court rejected the States'
recommended sentencing. Trial counsel should have filed a Motion
to Withdraw Applicants' guilty plea at the moment Applicant was
sentenced to four consecutive ten year sentences. See: Strickland
v. Washington, 466 U.S. 668, 104 S.Ct. 2052 (1984).

FACT

When a defendant enters a plea agreement the agreement rests
on contractual principles, and each party should reap the benefit
of their bargain; Thrift v. State, 440 S.E.2d 341 (1994) (A
guilty plea which is based on a plea bargain which is not
fulfilled cannot stand): Clark v. State, OP. No. 24398, Filed
3/25/96; Published Opinion.




Applicants' trial counsel failed to file any motion for
altering or amending Applicants' improper and unlawful sentence.
Applicant was left on his own, unskilled and uneducated in the
law, to try to move the court for correction of his sentence.
Applicant did file such motion, which was denied without opinion:
See: MOTION and ORDER, attached as EXHIBIT £3. Applicant was not
aware that he could appeal the denial of the ORDER.

ARGUMERT

II(C. Applicant arranged and signed a plea agreement with the
Solicitors' Office on 10/25/10, on which agreement Applicant
entered a guilty plea to five counts of forgery and two counts of

petit larceny, with all sentences negotiated to run concurrent,

and not to exceed five years. The remaining charges of receiving

stolen goods, two counts, and one count of breach/obtaining
signature of property under false pretenses, valued at $1,000,
with a sentence of ten years suspended to five years probation,
to start upon release from the S.C. Dept. of Corrections. This
was a legal, binding contract between Applicant and the
' Solicitor. Applicants' attorney should have, at all costs,
attempted to represent the plea agreement to the court, for the
purpose of allowing Applicant to withdraw the guilty plea if the
attorney was unsuccessful in persuading the court to accept the
negotiated plea agreement. At the minimum, Applicants' attorney
should have followed the rejected plea agreement/bargain with a
motion in Applicants' defense. Applicant did not receive
effective assistance of counsel, and was actually prejudiced by
counsels' failures to represent Applicant at critical stages in
the plea proceeding, which resulted in NO plea proceeding at all!
Applicant would havé faired no worse if he had proceeded to trial
against the charges against him, which were wrongly enhanced and
imposed consecutively. Applicant states that his trial counsel
failed miserably in all respects during the proceeding - where
Applicant went in expecting a five year sentence with a five year

probation attached and was sentenced to FORTY YEARS.



not give 2pplicant his best reprasentation - DUE TGO THE FACT THAT
HE WAS ONCE THE ATTORNEY FOR THE MEMORYAI, ORGANIZATION. This
testimony alone is sufficient to . warrant a - decision that a
conflict of interest was assuredly a factor 1in Applicants'
proceeding, and that prejudice <can be presumed from that

conflict.

4. Applicant states th2 claim that his sentence exceeds the
maximum sentence permitted by S.C. Code of Laws. This claim is
supported by the penal code under SCCL $§16-13-10 Forgery: Title
16, Chapter 13: Forgery, Larceny, Embezzlement, Falss Pretencses,
et al.

5. Tn Applicants' case the applicable sentencing statute is SCCL
£16-13-10(B), which enumerates that a conviction of forgery of
less than ¢5,000.00 value carries a prisoﬁ sentence of O to 5
years. On Applicants' Sentencing Sheet there appears the error of

law stated as O to 10 years. The Solicitors' Office improperly

and incorrectly prepared the Sentencing Sheet to reflect that

Applicants' offense was a Property Crime, yet there is no SCCL §

Section referencing a property crime. The record of the
Transcript will expose the sentencing judge asking if the offense
was a 'property' crime. Applicant states that because the

Sentencing Sheet designates 0 to 10 years the Solicitor stated

that it was permissible because Applicant had two or more
offenses, however, the Solicitor showed to the court that the two
or mora offenses were property crimes. When Applicant filed a
Motion To Alter Or Amend Sentence he appeared before thas same
sentencing judge, who stated that the 0 to 10‘year-pena1 code " .
. - says it all", and that the code does not have to state that
the offense was a property crime! Applicant states that this
mannar of parsonal reasoning injected hy the judge is
prepostarous, and has no place in the djudiciary system ini?o@%h»i?

L
rarolina, vet that was the 'finding of fact and conclus&bn;?f
:”: loy] 3

-~

.law® the judge used to justify his ruling.
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QUESTION: Why didn't Applicants' trial counsel attempt to
fairly and honestly represent Applicant in the midst of his dire

situation?
CONCLUSYON

Applicant concludes from the foregoing, and prays this court
will agree, that he must be allowed to withdraw his guilty plea
for further proceedings, or be resentenced with the terms agreed

to in the original plea bargain.



NN N NN R R R e R e B B B B
VA W R O W N T D W N RO

© ® N O UV AW N R

they're doing cause I guess you think it's right or it's
what you ought to do or that society somehow owes it to you,
and I can assure you society does not owe you the
opportunity to victimize people especially dead people down

here on the south side of town. When you start stealing-

from dead folks, pretty low. That's my opinion. You know,

right now, that's the one that counts. So, it's come ta, to

the 1 e protect ourselves from vou is
to_take you out of our society. v dusle has ne €¥>Nb&;&u/

A1l right. I'm through preaching cause it won't do any
good. '

I've signed the restitution order.

On Cases 2009-1416, to 2009-1414, an 2009-1415, I have
sentenced you to ten years on each of those. 1I've run it
consecutive to each other, and to your probation violation.
So, that's 35 years.

The other charges I have sentenced you to ten years run
consecutively with the exception of Case Number 2609—1413.
That one I have sentenced you to ten years suspended to time
served with probation for five years. I have ordered the
probation to begin upon your release from prison. I have
ordered the restitution to be paid all under that particular
case. I've ordered payment of Public Defender's fees under
that case. Again, all other charges are ten years run

concurrent.
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