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surg that the bailiffs collected those from you.

I ask that you not take notes throughout the course,éf
the trial. .I find that when people are taking notes,
they're busy writing down information, and they're missing
something that's being éresented. ‘But having ‘said that, I
know that people need to take notes to help them remémbér
sometimes. AndAif you need to také\notes to help you
remember information, please let me know so.that I‘can
éccommodéte you.
| I believe at this time, we may be ready to hear the
openiﬁg statements. Mr. Flores.

MR.'FLORES:’ Thank you, YourAHonor. May it.ple;se fhé
court? - | |

THE COURT: Yes, sir.

MR. FLORES: Mr. Belding, Mr. Guess.

Good afternoon, ladies and gentlemgh. My name Lloyd
’Flores; I wés shoftly -- I was introduced to you a short
time ago. i am employed by;the Office of the Attorney
Genefal, and I am here today bn behalf of the state.

Today's caselis about the proteétion of the citizens
of Richland Couhty. This is a‘case b£ought under the
’Sexually.Violent Predator Act. Now, before I talk about
this case in detail, I do want to give this disclaimer.

These cases by their very nature contain very disturbing

facts. If it were possible to have you not hear these
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facts, I would do so.. Unfortunately, we must have this
question answered, and that is a question-of fact for you
to answer for us.

What is the Sexually Violent Act? About thirteen
years ago, our legislature, legislature, our legislators
met here in Columbia and said there exists within our
population in South Caroclina a group of extremely dangerous
individuals who suffer ffom mental abnormalities or
personality disorders that make them more likely to conduct
acts of sexual violence. These people, the legislatu;g
stated, should be confined-for long-term control, care, and
treatment so that they can attempt to correct those |
\abnormalities or personality disorders and refurnzto
society.

The state Qould contend that“Mr..GueSS'is a sexually
violent predator. The leéislature defined that term as
meaning a combinatién of<two things; First, an ipdividual
must have been convicted of committing a sexually violent
.offense, and these offenses are\specifically delineated
within that étatuté.

The second requirément to be found a sexually violent
predator is that that person must suffer from some mental
~abnormality or personality disorder that makes them more
likely to commit acts of sexual violence if not confined to

a facility for long-term control, care, and treatment.
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Now, I've spoken to you about the law just ngw, and I
wish to disclaim this. i aﬁibut a lawyer. Lawyers
sometimeS‘misspeak about what the law is, what thdse
defini;ions are. And so if I have said anythiﬁg today
during this opening statement or later during my cloéing
afgument‘in Which the law is different from what I say, the
/

judge will tell you what that law is. You should give

every —- 100 percent of what she says credence over what I

.said. That's my belief and my knowledge .of what that act

says.
Sq} how dé we ‘get hére toaay? Two requirements. Has

Mr. Guess been‘conyicted of a sexually violent offgnse? We

submit that he has. In the yeér 2002, he.-was convicted bff

criminal sexual conduct with a minor -in the second degree.

.You will learn the details about that offense involving a

-teenager in which Mr. Guess sexually assaulted her behind

an'abandonea house. You wiil also hear:detailé of other
sexual-offenses that Mr. Guess has committed.

The second requirement, as I stated,, is that he must
have a mental abnormality or pérsonality disorder. That's
the first part. The court has appainted anlevdluator ih
this case, Dr. Kimberly Harrison, who Qill testify today
that ‘Mr. Guess, in fact, has two, or one of each. 'He
suffers_from‘a mental abnormality which is called

paraphilia not otherwise specified, and he suffers from a
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personality disorder called antisocial personality
disorder.

You will hear testimony today. You will hear what she

did in her evaluation and the information .she relied upon

'in rendering her opinion in this matter. And you will get

to decide whether or not Mr. Guess does suffer from that
mental ébnofmality and personality disordef, and that those
make him more likely to commit acts of sexual violence.

The state would like té thank you on behalf of my
employer, the attorney general, for'taking your
responsibility as citizens of this state and this country
and‘being:here for jury.service.- As Il;aid béfore,.this
case 1is not youf typical contract dispuéevthatjyou’might
see a comﬁon pleééAcourt. ‘The details aré not very
pleasant. But we thank you-for taking that responsibility’
and sitting in that box to answer these difficult guestions
of law -- or of fact.

We would ask-this as well. Throughout‘the course of
this trial, don't listen to just what we put up, but any
evidence, any~evidence from wherever it comeé from. We
believe in the end.that you will find Mr. Guess i% a
sexﬁally violent predator. Thank you.

THE COURT: Mr. Belding.

MR. BELDING: Thank you, Your Honor. May it please

the court?
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THE COURT: _Yes, sir.

MR. BELDING: Good afternoon. My name is David
Belding. 'I'm a‘lawyer from here in Columbia, and I've been
appointéd to represent Mr. Patrick Guesé, who sits before
you in this trial. I think Mr. Flores did a good job of
laying out what happens in a sexually violent predator .
triai. The statute is something yéﬁ!ll'be inétructed on by
the judge. And you will hearvthe histéry'of Mr; Guesshlqnd'
also you will hear the opinion Qf whether or not a. -
psychologist thinks that he fits under this statute. -

My position is very simplé. When we get to the end,
izm goiné.to remind you about this again. The‘st;tute hés
specifié requirements. Okay, . and one thing th;t Mzr. F}ores
didn't;bfing up -- usually he does —; is,that'thié ié an
unusual type of civil trial. Normélly in Civil trials, the
jury'weighs whét we‘céll a preponderanée'éf the evidénce 0

that if someone's 51/49, that's who wins, plaintiff or

defendant. But in- criminal trials, the jury has to- find

. beyond a reasonable doubt. I know you've heard that

before, and that's a much higher standard.

You must find beyond a reasonable doubt, and Judge Lee

will instruct you on what that means. You must find beyond

a reasonable doubt that Mr. Guess is a sexually violent
predator.

Now, the thing that Mr. Flores did talk about is the
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statute. The statute has been in place since the lafe
'90s. It has been upheld by the U.S. Supreme‘Court. It is
a very unusual piece of legislation. We don't have
anything like this in aﬂy other area of criminal law.

When murders finish their sentence, they go home;

they've paid their debt to society. Kidnappers, bank

robbers, drug dealers, when you serve your time, you go

home. This is the only type of case where this occurs

where they want to know: do we need to treat this person
before we can send him homé?

And the thing that's critical here are the two issues
that we're going to focus on, and I'm gqing‘tq remind you
about that at the end. One is, again, you have té find
beyond a reasonable doubt that he is a segually violent
predator. And also the statute requires that you find not
only that he suffers from a mental abnormality or
personality disorder, but that those make it likely that he
will commit future acts of sexual violence.

Now, we're going to be talking about what iikeiy
means. This word is in the statute. for a reason. Our
General Assembly put that word in the statute, and it is
going to be for you to today, today determine. Not Mr.
Flores, not Ms. Harrison, not me. It's going to be up to
you to determine what likely means in the case of Patrick

Guess.
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And when we get dohe, I'm going to be asking youAthat
when his sentence is up shortly, right after the first of
the year, that he be sent .back home. He's paid his debt to
society.

Thank you for you atteﬁtion. I do .thank you for doing
your civil duty. We should be done by-some time tomorrow
morning. Hope you enjoy it.

THE COURT: You may call your first witness.

MR. FLORES: Thank you, -Your Honor. The state would
call Dr. Kimberly Harrison. |

KIMBERLY HARRISON, BEING DULY
SWORN, TESTIFIES AS FOLLOWS: :

CLERK OF COURT: vHéve a seat in the witness stand,
please; stafé ygur‘name for the record.

WITNESS: Kimberly Harrison, H-a-r-r-i-s-o-n.

VOIR DIRE EXAMINATION BY MR. FLORES:

Q. qud aftefnoon, Dr. Harriéon.

.A. Good:afterﬁoon.

'Q. .Dr. Harrison, how are you currently employed?

A I'm employed as a chief psychologist with Department

of Mental Health's Forensic Evaluation Service.
Q. And what professional degrees do you possess?
A. I have it bachelor's and-a master's degree in
psychology and a Ph.D. in clinical psychology.

Q. Doctor, could you briefly describe for the jury what
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the study of psychology is?

A. Psychology in general is the study of behavior,
thoughts, emotions, mental disorders. Within the realm of
clinical psychology, we focus on clinical:, mental
disorders, how to assess them, how to treat them, how to
diagnose them. And then forensic psychology is the
appliéation of those psychological principles to questions
of law. And so that's the area that I'm involved in is
clinical forensic psychology.

Q. And, Doctor, have you previously been recognized and
testified as én expert witness in forensic psychology in

the courts of law in the state?

A, Yes, I have.

Q. And approximately how many time; have you been so
recognized?

A. I think close to twenty times.

MR. FLORES: Your Honor, at this time I would move

‘that Dr. Harrison be recognized as an expert in the field

of forensic psychology.

THE COURT: Any objection or any voir dire?

MR. BELDING: No. No voir dire at this time. Subject
to cross-examination, we have no objection.

THE COURT: Then I wili find her qualified as a
forensic psychologist.

MR. FLORES: Thank you, Your Honor.
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DIRECT EXAMINATION BY MR. FLORES:

Q. Dr. Harrison, how did you become involved in this
case?
A. ‘I was appointed by the court to conduct an evaluation

of Mr. Guess regarding if he meets criferia for civil
commitment as a sexually violent predator;

Q. And what type of evaluation did you conduct?

A. I conducted a psyéhological evaluation which invol&ed
reviewing records pertaining to Mr. Guess and his history,

as well as interviewing Mr. Guess himself.

Q. °~ Weré you paid to conduct this evaluation?
A. It's part of my job duty, part of my salary.
Q. As part of that evaluatibn, did you meet =-- sorry.

Strike that. Is the man that you met with during that
evaluétion here in the courtroom today? )
A. Yes._Aﬁé's sitting next to his attorney.

MR. FLORES: ’And, Your Honor{ we'wbuldvask that the
record reflect that Dr. Harfison did identify Mr. Guess.
 THE COURT: So noted. K
BY MR. FLORES:

Q; Doctor, can you describe for the jﬁry what your
protocol is when conducting onevof these evaluations when
you've been asked to do so by the court?

A, Sure. Once I get the court order that's directing me

to do the evaluation, we receive information from the
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K. HARRISON - DIRECT.EXAMINATIONvBY MR. FLORES 37
Attorney General's Office. This usually includes the legal
records such as the arrest warrants, the police
investigétive reports for the offenses that wereﬂcommittéd,
prison records, any other legal type of records. And then
through our paralegai, i requesf additional records.

._So, in Mr. Guess's case, he had been committed to the
Department of Juvenile Justicé as a teenager. So, I
received records from that-agency. I received school
records, anything that might be pertinént to his history
and his fﬁnctioning. And theprl alsb interviewed him and
conducted what'sAcalled an Actuédrial Risk Assessment
Instrument.

Q.- Now, the ‘information that you just listed for the
jury, is .that the type of information that is typically aﬁd
reasonably relied upon by other expérts inbyour aréa?

A. Yes, it is.

Q. . At the time you conducted your interview and
evaluation of Mr. Guess, was there -any information that yéu
could not obtain? |

A. I don't recall right now. I know there wasn't
anything important or critical that I felt like I Qas
missing. |

Q. . And did you consider and rely on that information you
just listed for the jury a mément agd, and. upon your

interview with Mr. Guess in rendering an opinion in this

"
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K. HARRISON - DIRECT EXAMINATION BY MR. FLORES 38
matter? |

A, . Yeé, I did.
. Q. Now, Doctor, why would you rely on infbrmation

regarding Mr. Guess's criminal history in reaching your

"opinion?

A. The criminal history is important because, first of
all, that's one,.of the' areas of.thé statute is that the
person has to have been convicted of a sexually violent

offense. - It also goes towards his diagnosis, his pattern

"of behavior, how he has behaved in the past, what kind of

urges he's had. So, all of that goes towards both his
diagnosis and his risk of committing future acts.

Q. Dr. Harrison, .based on your interview with Mr. Guess:

‘and your review of the file of information, at the time of

it

your interview, had Mr. Guess been convicted -of a sexually

violent offense?

. A. Yes, he had.

Q. And Sf what had hée been convicted at that -time?

A. I'm just going to refer to my'feport to make sure I
don't make an error. He was convicted of criminal sexual
conduct with a ‘minor in the secbnd degree, and that was in
2002.

MR. FLORES: If I may approach the witness, Your

Honor?

THE COURT: Yes, sir.
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K. HARRISON - DIRECT EXAMINATION BY MR. FLORES ‘ 39
BY MR. FLORES:
Q. Dr. Harrison, I'm going to hand you what's been marked

as State's Exhibit 1. Would you please review that?

A. Yes.

(A PAUSE.)
Q. Dr. Harrison, are you familiar with these documents?
A. .Xes. This is the arréét warrant, the indictment, and .

the sentencing sheet for that conviction.

Q. And how do you know fhat those are, in fact, that
information?

A. They have the.cértified stamp on each page by ﬁhe
court. | .

Q. Doctor, can you tell the jury about that conviction?

‘A, Sure. The conviction happened in 2002. He went to a

jury trial and was convicted. What he was con&icted of
doing was -- it took.place in 2000, the year 2000 in April.
And basically hé assaulted a fourteen year-old female
acquaintance. This was a girl that lived in his
neighborhood.

A He, according to her statement and the ihvestigative
reports, he lured her to an abandoned house in their
neighborhood. He kissed her, pulled down her pants and
underwe;r, and performed sexual intercourse on her.

MR. FLORES: Your Honor, at this time, we would move

State's Exhibit Number. 1 into evidence.
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K. HARRISON ~.DIRECT EXAMINATION BY MR. FLORES 40
MR. BELDING: Without quection, Your Honof.
THE COURT: It will be admitted.
BY MR. FLORES: ,
Q. Doctor, you've testified that you relied on Mr.

Guess's prior criminal history in rendering your opinion in

this matter. Outside of that conviction that you just

- described, did Mr. Guess have any previous sexually-related

offenses?

A. Yes. Prior to that offense, in 1996 when he was
fourteen years old, he éexually assaulted his four yéaf—old
female cousin. After herfﬁother found her bleeding from
her vagina area, she asked what happened, aﬁd he was found
to have penetrétéd‘her vagina with his penis.

At that time,. he was -- he entered a plea of assault
and battery of a high and aggravated nature. He was
originally-charged with criﬁinal sexual conduct with a
minor in the first degree. Took a: plea of high and --
aésault and battery of a high and aggravated nature, and
was sent to Department of Juvenile Justice, DJJ, on an
indeterminate sentence.

Q. Now, you said‘thafﬂMr. Guess was committed to the
Department of Juvenile Jﬁstice on indeterminate éentence;'
What happened while he was at DJJ?

A. While he was at DJJ, he was, he was found to have

' )
committed sexual misconduct against another boy who was
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K. HARRISON - DIRECT EXAMINATION BY MR. FLORES . 41
also in DJJ. That was in November of 1996.

He was -- the records were a bit unclear, but he was
found to be feeling on a boy in a sexually inappropriate
way, and he was found guilty of the -- this is a

disciplinary or institution conviction of sexual

misconduct, and was placed in a special management unit for

‘thirty days at DJJ.

" Q. Now, Doctor, while he was at DJJ, did Mr. Guess

receive any sex offender specific treatment?

A, Yes. He did participate in sex offendér treatmeﬁt at
DJJ.
Q. Do you know what that involved?
A. It typically involves group sessions. These would all

‘be juveniiés who have been adjudicated delinquent on sex

offenses,:and so it involves usually group therapy. There

‘may be some individual therapy as Wéll, some educational
. classes about appropriate sexuality. And then groups to

deal with their sexual urges or their other inappropriate

behaviors.
Q. Now, these, all of these offenses that you've just
described, did you discuss these offenses and his

conviction during your evaluation?

A. Yes, I did.
Q. Your interview?
A. I did.
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K. HARRISON - DIRECT EXAMINATION BY MR. FLORES 42

Q. And what did he tell you about those offense?
A. Regarding the first offense that I talked-about, the

one against the fourteen year-old girl in his neighborhood,

" during my evaluation of him, he said that it was consensual

sex, and that she just couldn't tell her mother that she
had had sex with him. He also said that she believed -- or
he believed that she was seventeen years old at the time
rather than fourteen years old. jRegéfding the first
offense, he denied'committing thaf offense Eo me.

Q.- Based on your review of his records from the DJJ, did

he ever admit to committing that act?
A.  Yes, hé did. During his sex offéender treatment at
- DJJ, he not.only admitted to offending against his four

year-old cousin,_he admitted to havinngther victims as

well. 'He admitted, admitted to.fantaSizing about ofher
children. -He admitted~to’having sexual fantasies of his
victiﬁ for ée&erai months bridr to actually committing the
offense against her.

Q. All the information that you've just discussed with
the jury, was that, was that part of the basis of your
opinion in this matter? |

A. Yes, it was. The fact that he had admitted to having
these fantasies, including having fantasies about his
cousin fighting back against him. He said, and this was in

DJJ tfeatment. He said that that was what was especially
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K. HARRISON - DIRECT EXAMINATION BY MR. FLORES 43
sexually arousing to him was her fighting back. And the
more she fought back in his fantasy, the more aroused he
became. And that when he actually committed the offense,
he did not ejaculate because she did not fight back as much
as he thought that she would or hoped that she would.

Q. Doctor, what are risk factors?

A. Risk factors are characteristics or situations,
thoughts, or feelings, or historical events that make a
person more likely to do something in the future. So,

specific to this case when we talk about risk factors,

we're talking about those things that are characteristic of

the person or their history that make them likely to commit
a sex offense in the future. And the more risk factors’you
have, the more likely you're considered to commit another

sex offense in the future.

Q. Doctor, what types of risk factors does Mr. Guess
have?
A. In Mr. Guess's case, he, he has a male victim. That's

typically considered to be a risk factor. He has the male
victim in DJJ. He's also -- excuse me -- he's never been
married or had a long-term romantic relationship. 'So,
that's considered a risk factor.

He's had victims who were unrelated to him, the girl
in the neighborhood as well as the boy at DJJ. That's also

considered a risk factor, and these are all based on
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K. HARRISON - DIRECT EXAMINATION BY MR. FLORES 44
statistics.

And they've looked at groups of offenders and said
okay, those that have, for example, male victims are more
likely to keep offending in the future. Those that have
victims who are not related to them are more likely tovkeep
offending in the future. So, that's where these risk
factors come from. They're all from statistical researchA
studies. So, those are ébme of his historical, what we
would consider static risk factors. Those caﬁ't be
changed.

Q. Tell us. As part of your protocol, you mentioned to

the jury that you performed an actuarial assessment.

A. Yes.
Q. Could you describe what that assessment was?
A. Sure. It's an instrument called the Static 99-R, and

basically what it is is it looks at some of these risk
factors that I just described. Thesé are factorS'thaf have
been found to,significantly predict who will recidivate or’
who will commit another sex offense in the future!

And they -- it's kind of like when you get your car
insurance, and there are different rates depending on what
your history is basically. And you know that, for example,
teenage boys have some of the highest insurance rates
because just based on teenage boys in general as a group,

they tend to get in moré wrecks, get more tickets, those
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K. HARRISON - DIRECT EXAMINATION BY MR. FLORES 45
types of things. So, being young, being male, those things
would be considered risk factors in the car insurance
world. Just like here, we have cert;in risk factors that
we know that, as a group, certain people are more likely to
reoffend.

So, that's what the Static'§9—R is. It's ten factors
and you_just; you score the people.like Mr. Guessl You
score the individual on those factors. ‘And then it gives
yoﬁ a score that says this person is in this group as far
as risk level goes.

0. And how did Mr. Guess score on this actuarial

instrument?

A. Mr. Guess was considered to be in the high-risk group.

It compares the individual to other people who are rated on

this measure. And in terms of other sex offenders, if you
just went and grabbed a collection of sex offenders out of,

out of a prison, where he would rate in relation to that.

. And he scored higher than about 90 percent of sex offenders

in terms of his risk level.
Q. . And, Doctor, was this assessment part of the basis of
your opihion?

A. Yes. This is one piece of information that I used,

 especially when looking at the -- is the-person at risk to

commit a future sex offense.

Q. Doctor, was there any other information upon which you
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relied in rendering your opinion regarding Mr. Guess?

A. I believe we talked about éll the -- well, the
Department of;Correqtions records. I reviewed his -- he's
been in brison, I guess, for phe last‘twelvé years. In
reviewihg his behavior in prison over the time, that time,
he's had numerous discipl;nary infractions, including |
assauits, poséeséion of weapons, possession of drugs while
in prison. And so even being in a controlled environment,
he continues td'demonstrate these antisocial; criminal
behaviors.

Q. 'Doétor, based on your examinat%on of Mr. Guess, the
review of‘theSe récords that you've indicated, all these
factoré we've been discussing -- the actuarial instruments,
instrument ——1did you ‘render an opinion to a reasonable
degree of psychological‘certainty as the whether Mr. Guess

-

has a mental abnormality or personnel disorder?

A, Yes, I did.‘ I diagnosed Mr. Guess with two disorders.
Q. And what were those disorders?
A. The first disorder is called paraphilia not otherwise

. N .
specified. A paraphilia is a pattern of sexual arousal to

deviant stimuli. So, paraphilia is soft of an umbrella
term. T . |

You may have heard of pedophilia, pedophiles. Those
are people who are sexually attracted to children. That's

one type of paraphilia. So, there are several specific

A
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paraphiliaé.

In Mr. Guess's case, it's called paraphilia_qot
otherwise specified because based on his history, his
convictions, he appears to be aroused to sex withA
nonconsenfual partners. So, his two convictions, as well
as his diéclosures in freatment at DJJ that he was aroused
to his victim fighting back and protesting against the
assault, suggests that he's aroused to the nonconsentual

aspect of sexual assaults.

Q. Now this paraphilia, this condition, is it a lifelong
condition?

A. Yes. It's considered to be chronic.

0. Can it be treated?

A. It's believed that-it can be managed if an individuél

wants to manage it, wants to change their behavior and
control it. Thaf there are various fechniques, tﬁerapy,
medication that can be used. to manage the behavior.

Q. And, Doctor, you also diagnosed him with a personality
disorder. What was that? _
A." Yes. I also diagnosed him with antisocial personality

disorder. Personality disorders in general are persistent

and inflexible patterns of behaving, thinking, interacting

-with other people. Antisocial personality disorder --

~
Y

excuse me -- is manifested in sort of chronically breaking

the law, doing things that get you in trouble, not caring
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about the effect of your behavior on.other pecple. Sort of
a recklesé disregard for the safety of other people,
irresponsibility, dishonesty. These are all
characteristics of antisocial personality disorder.

And based on Mr. Guess's behavior starting really in
childhood prior to him gbing to DJJ, all through DJJ, after
DJJ, and throughout prison, he chronicaily breaks the
rules, gets in fights, does things that puts other people's
safety in danger. |

MR. FLORES: Beg the gburt's indulgence.‘

(A PAUSE.) - .

BY MR. FLORES:

Q. Doctor, at this time, do you have an opihion éo a
reasonable degree of psycholééical certainty as té whether
Mr. Guess's paraphilia. and his antisocial personality
disorder affect 'his emotional or volitional capacity so.
that he:i; predisposed to commif future:sexually violent
offenses? )

A. Yes; that is my opinion: that bdth of those disorders,
particularly in combination,-do lead to a propensity to
commit acts of sexual violence.

Q. Now, you said both in combination. Could you explain
that for the jury?

A. Sure. Oftentimes with sexual offenders, you really

look at two components. First of all, is there a sexually
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deviant component, and is there an antisocial sort of

willingness té break laws component? -

You can have someone who has‘deviant sexual interests
but is able to manage: who doesn't go out and break the.
law, who is able to find other channéls for'those' |
interesté, or channel those interests into wéys'that are
appropriate and-law abiding.

You ‘also have people who are criminals who have no
problem breaking the law bﬁt dop't have any kind of sexual
deviance. é;;'your average burglar or drug dealer or
whoever that chrdﬂically breaks the law might have
agtisocialApérsonality disorde;; but they don't have any
interest in‘the-sexually deviant component. '

But when you have the two together, that's sort of a
dangerous éombination if a person both has these sexuaiiy
devianf interests and is willing to break the law to have
their needs met.

Q. Doctor, do you have an opinion to a reasonable degree
of psychological certainty as to whether Mr. GueSéAhas the
propensity to be dangerous and to éommit future sexually
violent offenses?

A. Yes. That is my opinion.

Q. Doctor, do you have an opinion to a reasonable degree
of psychological certainty as to whether Mr. Guess's

propensity to commit sexually violent offenses is of such a
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degree that it poses a menace to the health and safety of

others?
A. Yes. I believe it does.
Q. Doctor, do you have an opinion to a reasonable degree

of.psychological certainty as the whether Mr. Guess has
éeriOus difficﬁlty controlling his behavior and his
propensities to be dangerous?

A. Yes. Based on his pattern and behaviors since before
being admitted to DJJ, he clearly hasldifficulty

controlling . his behavior.

'Q.  Doctor, do you have an opinion to a reasonable degree

. of psychological certainty as to whether Mr. Guess's

paraphilia and antisocial persoﬁality disordéf maké him .
likely to -engage in acts of sexual violence if He is not
confined(in a secure facility of long-term control, care,
and treatment?

A. fes. That is my opinion.

Q. Doctor,~do_§ou have an opinion»fo a reasdnable degree

of psychological certainty as to whether Mr. -Guess meets

.the legal criteria to be found to be a sexually violent

predator at this time?

A. In my opinion, he does meet the criteria.

Q. Dr. Harrison, if the jury were to find that Mr: Guess
is a sexually violent predatof, would he be offered

treatment for his paraphilia and antisocial behavior?
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. A. Yes. They do offer treatment in the Department of

Mental Health.

Q. And could you describe? Where would he go for that
treatment?
A. He would be, he would be in DMH facility. - We actually:

have sort of two facilities right now. One of thé
Department'of -—- in a Department of Corrections prison that
the Department of Mental Health sort of rents out‘space
for. He would most likely go there, be confined ih a
secure facility, and be offered sex offender specific
therapy, as well as whatevep medical treatment he needs,
oﬁher types of treatment..

MR. FLORES: Beg the court's indulgeﬁée.”

(A’ PAUSE.) |

MR. FLORES: Dr. Harrison, that's.all the'queétiOns I

have for yqu‘at this time. Would you please answer any

questions that Mr. Belding may have?
WITNESS: Yes.
THE COURT: Any cross?
MR. BELDING: May it please the court, Your anor?
THE COURT: Yes, sir.
CROSS—EXAMiNATION BY MR. BELDING:
Q. Good aftérnéon, Dr. Harrison.

A. Good afternoon.

Q. Let me just ask. How long have you been licensed to
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practice psychology in South Carolina?

A. Since July of 2009.

Q. 'Okay, a little over two years?

A.' Correct.

Q. -Okay. You testified that you were the chief

" psychologist at DMH in the forensic unit. Is that right?

A. Right. My title is chief psychologist. There are a
number of chief psychologists.
Q.'- Okay. .So, okay, how long, how,iong have you been a

chief psycholbgist?

A, Sinbe I-was hired. So, a little over three years ago.

Q. Okay. So, you've been précticing psychoiogy since, I
gdesé, July of 2009. . Is that correct?

A. . 'Weil, actually when I first.moved here because we're
not techniqally required to- be licensed to work for the
Department .of Mental Health. So,<Ivbegan working in 2008
and then got licensed the next year. |
Q. Okay, and I noticed that you studied at the University-

of North Texas in Denton. Is that correct?

‘A. That's correct.

Q. All right. - What yearraid you receive ybur, your
doctoral degree?

A. 2007.

Q. 2007. Was your, was your dissertation paper about

Miranda, competency uﬁder Miranda? Is that right?
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A. Right, competency to waive Miranda rights was my
dissertation topic.

Q. Okay. Did yéu study undef someone out there named Dr.

Richard Rogers?

.A. Yes.

Q.- Okay. Was he, in fact, your adviser?

A, Yes.

Q. Did you take classes from him?

A Yes, I did.

Q.  All right. Was he.—— I mean, was he ‘like a mentor or,

or how would you describe your, your faculty-student
relationship with Dr. Rogers?

A. - Yes,.I worked very closely with him. I was his main
research fellow; what we called them. I ran research
projects.fér him with other members of the research team.

I published several papers with him, did presenéations with
him. B

Q. As a matter of fact, he's a pretty well known

professor of psychology, isn't he, in this area?

AL He is, yes. /

Q. And while you were out there, did ydu have occasion to
ever meet a Dr.vRebécca L. Jackson?

A. Yes.

Q. All right.

A. She was a couple of years ahead of me in the program,
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and yes, a good friend.

Q. And she is now, I understand, in Florida working in a
sex offender treatméﬁt clinic or héading it up. But uﬁtil
recently she was here, énd I think she was a chief
)psychblogist, too, is that corregt, at the DMH?

A. Yes. She worked here foi a little over a‘year and
moved tO'Elorida over the summer to work at the Florida sex
-- sexually violent predator program.

Q. Okay. Now, when yoﬁ were'aésisting Dr. Rogerg, how
many research articles aid you parficipate in writing?

A. I would have to look at my CV. I'm going to say maybe
around eight. |

Q. Did you participate -- and also I understénd Dr.
Jackson, who I\just.mentiohed, was a coauthor éf this
article. Did you help researchhand Qrite én article called
"Sexually Violent Predators: The Risky Enterpriée'of'Risk

Assessmeni" that was published in 20057

A. No. I was not on that one.

Q. . Okay. - Are you familiar with that article?

A. I'm sure I read it at some‘point during graduate
school.

Q. Okay. TIs that -- do you read research articlés oﬁ a

regular basis as part of your continuing ed, continuing
education?

A. Yes, I do.
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Q.‘ All right. So, you don't recall ever reading that
article at all about the risky business of risk assessment?
A. ‘I have a vague memory of it, about it points out some
of the weaknesses. The fact that this is a new area of
sort of psychological enterprise. These sexually violent
predator laws are new throughout the country. And yes, it
sort of, I think, points oﬁt some of the areas that
improvement is needed in.

Q. Okay. Now, I want to talk about your actual
evaluation of Mr. Guess. As I underséood it when I read
your evaluation report -- you did read the South Carolina
Sexually Violent Predator Act. Is that correct?

A. Yes.

Q. Okay, and isn't it true in making your determinations,
you have to deal with, you have to deal with some ambiguity
in the statute? 1Isn't that true? |

A. Absolutely.

Q. Okay. What are some of the ambiguous terms in the
statute that you, you found?

A. Some of the ambiguity I found? Words like likely.
Some states clearly define that as more likely than not,
for example. South Carolina defined likely as being a
menace to. -the community. So, that's,. in my mind, sort of a
different way of thinking about what likely means. So,

these are -- the ambiguity is something that we struggle

29
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with in doing these evaluations.

Q. And it isn't easy to make an accurate risk assessment,
is it, even with the help of risk assessment tools?

A. It's a complex, multifaceted decision, yes.

Q. Okay. Now, aé you, as you recounted early, under the
act there are several determinations that you need to make
that you outlined to the jury. One is that Mr. Guess was

convicted in the past of a sexually violent offense,

correct?
'A.  Right.
Q. And the one you pointed to was a criminal sexual

conduct with a minor second degree in 2002, correct?

A. Correct.

Q. And the ‘actual event took place eleven years ago in
20007

A. In 2000, yes.

Q. Okay. Do ybu know why it was second degrée?

A, That I don't know.
Q. Okay. Do you understand that -- I understand your
background is medical, not legal, but you understand that

first degree is considered worse than second?

A. Right.
Q And thét's worse than third and so forth?
. A. Right.
Q Okay. Did you do any investigation and find out at
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all why he might have been convicted of second degree?

A. No, I did not.

- Q. Okay, and you understood-that was after a jury trial

here in Richland County?

A, Yes.

Q. That was not a plea?

A. . Right. -

Q. Now, yéu also talked about the fact that when he was

fourteen years old -- how old is he now, Mr. Guess?
A A. His birth date was in '81. I think he juét ﬁurned
'pPlrty.' | |

Q. Date of birth Okay, thirty years

old. All right; so one of the things that you, you spoke

to the jury about was that when he fourteen years old,'more

{than'half his life ago, that he was convicted of assault

and battery of a high and aggravated nature, correct?

Af That's right.

Q. -All right. Now, in the Sexually Violent Predator Act,
there are a list enumerated of offenses, crimes that are
considered to be sexually violent. Is that correct?

A. Yes, there are.

Q. Is assault and battery of a ‘high anéfaggravated nature
one of those crimes?

A. I would have to look at my list, but I know there is

also a category where the -- other crimes that the judge
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-deems fall under the stature.

Q. Okay, and you may have been familiar with criminal
cases from the past where people get convicted of what Qe
call ABHAN?

A. Right.

Q. Assault and battery of a high and aggravated nature.
Many times, ABHAN doesn't have anything to do with sexual

offenses. Isn't that true? .

A.  Right.

Q. And youAunderstand again the difference bétween

medical and leqal. Thaf in the céurt system; people‘can.be
aCEused;of just about anything. But what;s important i§
what they were actually con&icted of. 1Isn't that true?

A. That's right.

Q. - And do you, as you sit here in front éf;this jury
todéy, have any knowlédge or éxplanation for why he was
convicted of ABHAN and not a sexually violence offense?

A. "I don't. All I know is that he took an Alford plea
for ABHAN and was sent to-DJJ and ordered into sex offender
treatment.

Q. Okay, and thét is something the state consented to was
allowing him to plead to that, correct?

A. That's my understanding, yes.

Q. Okay, and if I understand your testimony, when you

talked to Mr. Guess, he actually denied committing a sex
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offensé in that case. Isn't that correct?

A. With me he denied it. He had previously admitted to
it.
Q. Okay. Now, you also mentioned that after he got to

DJJ, he participated in the sex offénder treatment program.
Is that correct? .
A. Yes. He did.

Q. From your record review, did He successfully complete
that program?

A. It's my understanding that he did not complete it
because of other behavioral problems. He had -- he was

often suspended from treatment because he had to be placed

'in a special housing unit for various disciplinary

infractions. So, it's my understanding he did not complete

the program.

Q.  Okay, and when did he get-out of DJJ? '

A. I'1l have to refer to my report, if you don't mind.
(A PAUSE.) |

A. I'm not sure when he got out. He was out by 2000.

Q. Correct.

A. But I would have to go through my other records to

find out exactly when he was released from DJJ, but he was
still on probation when he was arrested for the next
offense.

Q. Now, so you have essentially satisfied one prong of
\ .
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the analysis yqu've got to make under the state's Sexually
Violent Predator Act: that he was convicted of a sexually
violent offense. And that is on the list. Even second

degree criminal sexual conduct with a minor is on the list,

correct?
A.. - Right.
Q. Now, the second part is a little more problematic.

That's the:easy part, isn't it? You have to say yes or no.
A. Yes.

Q.  Okay. Next you have to make.a determination that he
suffers from ; mental abnormality or personality disorder
that makes the person likely to engage in acts of ‘sexual
violence if nét confined in a seéure facility for long-term
control, care, and treatment?

A. Right.

Q; Correct? Now, it was your conclusion that Mr. Guess

had antisocial personality disorder, correct?

A. Yes, that was ---

Q. And ——-

A. - ———'one df them.

Q. Waé that based on his -- on the records that you
reviewed?

A. Right. That was primarily based on his,behavibr up

until the time that I saw him.

Q. Okay. When you met him, how long did you actually
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talk with him?

A. . I talked to him for about two and a half hours.

Q. Ckay, and waé part. of that time him takihg that test
you talked about, the Static 99-R test?

A. No, 1it's not a test, and.it's not something that he
fills out or anything. Iljust £i11 it out based on
historical iﬁformation. 3o, the two and a half hours was
me interviewing him;

Q. Allvright;‘ Okay. The records that you reviewed to

- form these conclusions, did you talk to any of the people

that wrote the reports?

A. I do not believe so, no.
Q.- Okay, and some of them are like the court records.
You would ——nthdse speak for themselves, but you mentiocned

that he-had records from the Department of Corrections,

‘records from DJJ, records from Richland District One. Mr.

Guess didn't have any input into the creation of those
reports,}did he? |

A.  Well, the. reports. from DJJ were based on -his behavior
and based on his -- what he said in group. But no, he
didn't write any- of those reports.g

Q. I guess what my guestion is,-if he had gotten to write

the reports, do you think théy would have said the same

thing?

A, I'm sure they wouldn't have, no.
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Q. QOkay, and you didn'p follow up to talk to énybody to
ascertain whéther or not ybu got_a‘real accurate, accurate
picture of what happened?

A. I'm not —— who would I -- I'm not sure I underétand.
Q. Well, you read some reports, and you don't know who
the‘authprs of those ieports were, correct? .

A. Well, most of them are~signéd or have a name on‘them.
Q. Buf you didn't call any of thém to.sayg hey, is this
really who Mr. Guesé.is? |

A. No, I did not call any of them.

Q.' Okay. Now, you also stated that Mr. Guess had
repeétedly engaged in acts that are grbundS'for ;rrest both
inside and éutside of éorrectiogal facilities?

A. Yes. ;

Q; Recall that, and inélﬁded in that Were what.youvsaid'
wéfe}ndmefous disciplinar? infractions while at DJJ and at

the Department of Corrections?-

!

A.  Yes.

Q All riéht. Have you personally evér been in custody?
A.‘ Have 1 been arrested or? | )

Q Yeah. Even thrown in a jail cell?

A ‘I have not.

Q. Okay. .You ever had to live around other people in a
jail or prison environment for any reason?

A. Just a college dorm.
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Q. Pretty bad.
A. But not a jail, no.
Q. Okay. So, you don't have any firsthand experience of

what the pressures and conditions of. confinement might be
like, do you?

A. Not firsthand, no.

Q. - OQkay. Do you understand,that there may be things that
go oﬁ in a prison that people like us in the outside world
would have no way of knowing?

A. Oh,lsure. There -- I know thére are things that go on
that are stressful. And it's a different environment in
there.

Q. Okay, and you made the comment earlier about -- you
related to teénaged drive?s and insurance rates;.

A.  Right.

Q. ~Are you familiar with football?

A

A. I am not a big footballvallower, sorry.

Q. -~ Okay. Well, I was going to ask you do you -- if you
had ever noticed that sometimes two guys get in a, get in a
fight on the football field, and the second guy is the guy
that gets flagged for the penalty because that's the one
the referee saw when he,migﬁt not have started the fight.
Do you understand thaﬁ concept?

A. I do.

Q. Okay, and my point is you don't know what it's like
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being in prison, and what kinds of things might‘havevbeen
done to Mr. Guess to get him to react in the way it was
written up in the réportsu

A, No. I didﬁ't go into each infraction and figure out
who did what to whom.

Q. Okay.

A. But I do evaluate a lot of guys who get through prison
without any infractions{ A

Q. ; Well, isn't it true that everybody in DJJ and the

Department of Corrections has engaged in some acts that are

‘grounds for arrest? d

A. Well, to get them there in the first place, sure.
Q.- Okay. Now, let me, let me go back here to this term
mental .abnormality. Your diagnosis, if that's the correct

term, i5 a paraphilia NOS, correct? ‘ -

" A, Yes, paraphilia not otherwise specified.
Q. Okay. Are you familiar with something called the DSM?
A. _Yes. That is published by the American Psychiatric

Association, and that's the Diagnostic and Statistical
Manual, 4th Edition. It lists all of the diagnoses as far
as mental health diagnoses and the criteria for diagnosing
them. It's basically our guidebook so that when we talk
with other mental health professionals or talk to whoé;er,

we're all using the same language, that we're all meaning

the same thing. So, when I say paraphilia, it means the
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same thing as when another psychologist or psychiatrist
says paraphilia.

Qw‘ Okay, and I'm following up on something you said on
direct examination with Mr. Flores. We were talking, you‘

were talking about some fact that says these were kind of

‘new areas of péychology. ‘Now, the DSM, and it's fourth
edition? 1Is that the new one, the one that you're --
DSM-IV, is that what you said?

:A. . The DSM-IV-TR,. yes.

Q. Okay. All right. That manual is pretty much the
bible'ofvthe American Psyéhiétric Assbciation, correct?

A. Correct.

0. And -- but that's been -- they%ve:beeﬁ contributing to

that book for a long time, haven't they?

A. Right. I meant the sexually violent predator

evaluations are relatively new because the laws are
relatively new.

Q. All right. - So, the diagnosis of the mental
abnormality was paraphilia NOS, and you'said that stood’ for
not'otherwise specified, cofrect?

A.  That's right.

Q. Okay. What, in layman's terms, what does that mean,

. not otherwise specified?

A. Well, within the paraphilias, as I explained, there

dre some specific one€s that are laid out like pedophilia,

39
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- like zoophiiia, which is sexual attraction to animals.

Exhibitioniém, which is people who enjoy exposing their
genitals to'othefs. Those are specific paraphilias that -
are-léid out as specific diagnoses.

But then if you have -- there's a whole wealth of
other paréphilias that don't have specific, specific
diagnoses, and they are capfured under the umbrella term of
paraphilia not otherwise specified.

And s0 the féct that hévis-aioused to sexual_actiVify'

with nonconsenting people is a specific type of paraphilia,

‘but it doesn't ‘have its own diagnosis éssentially. It .

falls under that umbrella.

. Q. Okay. ~ So, things like pedophilia and exhibitionism;

been'around long enough® and studied long enough that‘we

have a specific name for it, and,they put it invthe'DSM,
correét?

A. Right! and those are élso more common oneé.

Q. Okay, but this NOS, this'paraphilia NOS, this is an

evolving area of psychology, isn't it?

A. Well, I'm not.sure about that. All of the categories

in the DSM have a not otherwise specified category. So,
you can have a mood disorder not otherwise specified. You
can have a psychotic disorder not otherwise specified,
cognitive disorder not otherwise specified. Sé, it's not

just the paraphilias that have this NOS categoéry. It's for
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sort of other disorders that don't meet one of the specific
diagnoses.

Q. And is that because they haven't been.researghed

enough to know how to actually codify them in that book?

A. I'm not sure why it's not its own diagnosis at this
- point.
Q. Would you agree that the term mental abnormality is,

is ambiguous?

A, Yes.

Q. Would you agree that that term, mental abnormality,
lacks any diagnostic precision?

A. Right. "Mental, mental abnormality is a much more
general term than, for example, a mental disorder. A
mental disorder is something that we diagnose from the
DSM usually, but mental abnormality could mean a lot Qf
things. |

Q. Isn't it true that there's a iot of'infqrmation now
from psychologists to the effect that they don't think
there's enough science to make sexually'violent predator
determinations?

A. There is controversy among psychologists about doing
these types of evaluations, yes.

Q. Okay. Appreciate it. Now, now I want to talk about
the next thing in the statute. After you get your mental

abnormality or personality disorder, the statute says
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that: The mental abnormality or persconality disorder that
makes the person 1ikely>to engage in acts of sexual
violence. So, you already have said that likely is -- that
was youf first example of an ambiguous word in the statute,
correct?

A. Right.

Q. All right. Well, I -- have you looked up the word

likely in the dictionary to get some idea of what it means?

A. I don't know if I've specifically looked it up in the
dictionary.
Q. . Well, I did, and let me ask you if you think this-

<

sounds reasonable.’
A. Okay.

Q. Webster's Dictionary, 1 looked it up. It says the
word likely meant: Probable, reasonably to be expected. Is

that likely?

A. If that's what Webster says. I'm not going argue with
Webster.

Q. It's hard to argue with Webster. So, and then you
actually said earlier, you were talking about the Static

99-R, that risk assessment tool you said based on

statistics.
A. Yes.
Q. Correct?

A. Right.
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Q. Okay. So, likely, the word likely suggests
statistical probability, doesn't it?

A. I'm not sﬁre that that's how all it's meant or that's
how it's defined in our statute.

Q. Well, let me go back. You said it wasn't defined at

~all, correct?

z

A. Well, it's defined as being a menace.

Q. Well, now, wait a minute. Is the term iikely defined

-in the Sexually Violent Predator Act?

A, Can.i‘consult my report?
Q. Please. Take a second.
(A PAUSE.)
A. I can read from the statute.
Q. Okay.
'A. If youfd like:

Likely to engage in acts of sexual violence means
the person's propensity to commit acts of sexual
viclence is of such a degree as to pose\a menace
to the health and safety of others.
Q. Okay. Now, doesn't that suggest to you that -- aﬁd
again this goes back to yoﬁr statistical probability you
testified about. . Doesn't that mean,.likely mean that there
is more than 50 percent chance that somebody will do
something?

A. That's not what our statute says.
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‘Q. Well, actually -- but this is your determination.

A. Right.

Q. You said it was based on statistics. Our statute is 

silent about the statistical part it.

Let me ask you. If I said if there's 100 percent

chance that anything could happen and you say, well, we've

Y

-- I've done my research. I've done my calculation;
there's a 25 percent chance of this happening. Is that
considered more likely or less likely?"

AN

A. . That's considered a 25 percent likelihood.

Q. Okay. The term likely or more likely, you don't use

those terms?.
A. I guess -- what, what's the...

Q. Let me rephrase that. I want to make Sure you

understand where I'm géing with this.

A, Yes.

Q. If sémething is 51‘percent‘likély‘to happeﬁ.

A. - Right. .

Q. Dén't‘you say that's more likely to,happen than

something that's 49 percent?

A. Sure.

Q. and, in fact, in thié case when you performed the
Static 99, you concluded that Mr. Guess on average, that
24.7 percent of sex offenders with his score sexually

recidivate within five years. 1Isn't that correct?
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A. Ifm just getting to that part in my,report.‘ I'm’
SOrry.

Q. Page 8 of your report.

A.  Yes.

0. Okay.

A. Yes, of people, the group of people ---

Q. First of all, I don't mean to interrupt. I want to

make sure I understand what is meant by the term
recidivate. What does thatlmean?-

A. When I'm using the term recidivate, I'm meaning commit
another sexually violent offense.

Q. Ckay. All right; So,‘in your report on the bottom

of page 8 after you had administered this Static 99-R

risk assessment, you scored him on ten factors you

testified to.

A. Right. o (
Q.. Determined that he was in the high range.
A. Right.

Q. And then noted that: On average, 24.7 percent of
nonroutine sex offenders with this score sexually
recidivate with five years. Correct?

A. Right. On average of -- so, if you had a grdup of 100
guys who ali had fhé same score, about 25 of them Qent dn
to reoffend in five years.

Q. In five years, and what was the -- what about within
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ten years?

A. Within ten years, the average is about 33 percent.
Q. Okay. Now, I took statistics in college. It was not
my favorite course. That's why I went into law. Isn't it

true that if you say one-fourth of people might commit a
future act of sexual violence, that another way of saying
that is three out of four don't?

A. Right.

Q. And fhe same way within ten years, you've got a third
reoffending. Two out of three don't.

A. Right.

Q. Correct, and -this is from the test that you used to

make the risk assessment, gorrect?

A. Well, this isn't the.ohly piece of informa£ion I uée.
This is, this just considers the static, historical factors
that Mr. Guess possesses. This is one element of risk
assessment. “We're also looking at other things-that the
Static 99 doesn't account for. So, this is just, this is
one piece of information.

/

Q. I understand, but it's the only piece of information

. you had or that you've testified to that has any kind of

objective result to it. Everything else is just some
people might interview him and come up with a different
conclusion. But this test you scored, and you have a

statistical number that goes with it, correct?
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. A. Right.
Q. And this 'is the’oply one that you scored in any way

where you've got a statistical number attached to it,

correct?

A. Right.

,Q; And we have the numbers that you just testified to.
A. Correct;

Q. Correct?

MR. BELDING: One momeht, Your‘Honor.

(A PAUSE.)
Q. Youvknow, I read this afticle, Dr. Harrison, that Dr.
Rogers and Dr. Rebecca Jackson wrote. | |
A.: Yes.

Q. Risk assessment, and that was done some years ago.

basis, their thesiévin the paper was that‘risk assessment
is'ip andsof itself a risky ente;prise. Matter of fact,
thét was the naﬁe of the article. But you”fe not familiar
with that article, correct?

A. Like I said, I read it. I read ; lot of articles.
I'm not sure exactly what that one said.

Q. Did -- in that paper, and I'm-just going to represent
to you what I got out of it. Dr. Rogers said there were

five steps that you had to do to make an SVP, that's what

we call it, a sexually violent predator determination. Did
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you go through those same five steps? Is that your same
modus operandi in these kind of cases?

A. I‘don't -—=

Q. You want, you want me to list them so you know what

they are?

L

A. Yeah. I don't know what -=--

Q. Okay.

A. --- what steps he lays out.

Q. In his,article, he w:ote~there Qereﬁ

Five specific factors forénsic practitioners must
take into account’in SVP consﬁltatidns; One;

" does the defendant have the reqﬁisite ciinical
condition: é.g. mental abnormalitylér mental

disorder or personality -disorder.

And you -- we've established that that's satisfied,

correct?
A. Right.
Q. He was convicted of a crime that has that. So, in two

now he said: Does the persorn have volitional impairment?

Did you gs through an analysis like that? |
A. I did. I looked at his ability to control his
behavior, and I believe I discuss that in my report.
Q. And specifically you talkéd about records from DJJ and
records from SCDC. Of course, some of those DJJ records

are now sixteen years old, correct?
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A. Right. Well, the elements of the defense —-- offenses
were sort of the main information that I used for his
ability or lack of ability to control himself.

Q. Well, and I'm éurious about that because -- maybe
you'd like to clarify this for me. I've always heard that
a lot of tiﬁés rape, which is what>criminal sexual conduct
is, that rape is often a crime‘of power and'contrdl, not -
necessafily sex. Do you agree Qith that?

A. It depends on the situation.

Q. Okay. Were you able to determine accurately in this
situation what the motivation was for Mr. Guesé?

A. Because he said that it was consensual, .and I just had
the victim's statement to go on.

Q. Okay.

A But the fact that he, he committed the rape outdoors
in a neighborhood to me suggésted'that he had difficult?
controlling his behavior. Same thing with the first
offense. He committed it in a house while other people
were there, which could easily have led to his detection.
Those are the types of things that I look at wﬁen assessing
whether or not a person has the ability to control his
behavior.

Q. Isn't it possible, though, Dr. Harrison, when people
have sexual relations in a house with other people around,

they're not worried about getting caught?
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A. . Well, it was with a four .year Qld.- SO ~-—-— |

Q. ‘I understand.

A. She could have cried. She could have...

Q. Okay, and out in the bérk, that was the one with the
fourteen year old?

A. Yes. It was in the yard of a house, I believe.

Q. Right;‘and”did‘Mr. Guess, did you’testify that he told
you he thought the girl was seventeen?

A. Yes. That is what he told me.

Q; All right; Did -- have. you seen the victim?

A. No, I have not.

Q. .. All riéht. Do you have any information for this court

about whéﬁ she looked like when she was that age?

A. No, i don'tﬂ |

Q. Okay. Is it possible she might have looked iike she
was in her, in -- later on into her teen years?

A. I don't have.any'idea.. | |

Q. Okay.‘ Next factor, the third factor that Dr. Rogers

‘wrote about said: Does the volitional impairment directly

arise from clinical ‘condition? Did you make that
connection in this case?

A. Did I make that‘COnnection? Well, his paraphilia,A
just by the nafure of it, he has the propensity to commit
future acts of nonconsenting sexual activity.

Q. So, volitional impairment, and if I understand those
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‘A.  Right.
Q; And impairment means I can't control it. Volition,

Q. Okay, and is it your testimony that that comes

difficulty controlling his behavior.
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terms, that means I can't control my behavior. - Isn't that
what .that means?

A. Well, it doesn't mean total lack of>control,(5ut it
means serious difficulty controlling one's behavior.

0. Because volition is free will, correct?

doesn't -volitional impairment mean for some reason,
sometimes I can't control my behavior?

A. It means having difficulty.controlling one's behavior.

directly from the two conditions that you talk about?

A. Right. By, by the nature of those: conditions, he has

Q. I have something I want to read to'ybu out of thé DSM
since yoﬁ brought it up. 'I'm just going to quote.

MR. FLORES: YourrHoﬁor.
Q. And this comes out qf'Dr. Roger's article.

MR. FLORES: If I might just 'see where Mr. Belding is
at in the DSM?

(COUNSELORS CONFER. )"’

" THE COURT: 1I'll tell you what, Mr. Belding. Let's
take a brief break.

MR. BELDING: Okay.

THE COURT: Ladies and gentlemen, let's take a brief
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break. I'm going to remind you of the instructions I've
given to you. That is not to begin to discuss this métter
among yourselves as you still. have not heard all the
evidence that is to be presented. Let's take a brief

afternoon break, and we'll come back and continue on. You

may follow them; .go to the jury room.

(THE JURY EXITS AT 4:13 P.M.)

THE COURT: Dr. Hafrison, I just ask you-during this
break that you éhould not discuss your testimony yith
anyone.. Since you've‘not~¢§hcluded it, it'would not be
éppropriate to discuss it; but you may,step down and take a.
breé25 |

WITNESS:’ Thank yoﬁ;.

THE COURT: And lét's_téke a break, and tﬁen we will
come back énd;continue.

MR.'FLQRES: Thagk you.

MR. BELDING: \Th;nk you, Your Honor.

(OFF -THE- RECORD-. ) .

THE COURT: Is there anything we need to take up
before we bring the jury back in?

MR. BELDING: Nothing for the~respondeﬁt, Your Honor.

MR. FLORES: Nothing from the state, Your Honor.

THE COURT: Mr. Hollis, you can let the jury in,
please.

BAILIFF: Be glad to, Your Honor.




K. HARRISON - CROSS-EXAMINATICN BY MR. BELDING 79
1 (THE JURY ENTERS AT 4:34 P.M.)
2 THE COURT: We just had some technical difficulties.
3 I think she wént to get some towels. | l
4 ' MR. BELDING: Please the court? Continue?
5 THE COURT: 'Yes, sir. You may continue.
6 MR. BELDING: Appreciate it.

7 BY MR. BELDING:

8 Q. All right, Dr. Harrison, I see we're nearing the end.
9 Let me ask you. In your report, you also discussed some of
10 Mr. Guess's substance abuse history, correct?

11 A. Right. That was part of ---

12 Q. Okay.

13 A. --— the historical background.

14 Q.- Now, as I understand from reading some of the

156 materials in the DSM and other places about some of these
16 mental abnormalities and personality defects, aren't some
17 of these caused by substance abuse? I mean, aren'f a lot
18 of what you might call deviant sexual behaviors caused by
1§ drug abuse? |

20 A. No. I'm not, I'm not sure I understand the question.
21 Q. Well, can't some things happen when you are under

22 either alcohol or drugs, the influence of alcohol or drugs?
23 A. Well, sure. Those substénces lower people's

24 inhibitions.  They do things they might not do when they

25 were sober. But to get a diagnosis of paraphilia, the
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pattern of behavior and there's no reference to substance
use or...
Q. Were you able to find out if.he had always been upder
the influences of substances when fhese events occurred?
A, If T could just refer to my report.

(A PAUSE.)
A. The only, the only substance that he has said or

records have indicated that he used was marijuana.

Q.  Okay.

A, Which is not normally associated with paraphilic
behavior.

Q. All iight. Now, if -- ;éu're an employee atADMH and

testified under-quéstioning from Mr. Flores that there was
a program that DMH runs for people. in the sexually violent

predator program, correct? -There were two locations?

A, Yes. One, the main location is out at the Broad River

Correctional Facility, and then we have other units at the

+

G.0. Care building on the Crafts-Farrow campus.

Q. Okay. Are you familiar with those treatment programs?

>

I am not involved in the treatment program at all.

0. You don't know anything about it? |

A I know enough about it beéause I work at DMH, but --
and I do evaluations for the SVPs' annual reviews. -But as
far as actually the details of the specific treatment

programs that they have, no.
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Q. Well, let me just ask you if you've heard. Do you
understand that the program that. they have in place out
there is considered a thi?ty—six month program?

A. It's based on a program that was devised as a
short—termltrea;ment program, yes.

Q. Okay. So, and isn't it true that the statute allows

anyone who is sent to that program to petition annually for

‘reviews? Isn't that correct?.

A. Right. Everybody gets reviewed on an annual basis,

and then they can have a hearing if they, if they want.

Q. But no one's ever been released'from that. program
before they_compieted the program. Isn't that true?

A. 'Ihat, I don't know.

Q. Okay. Would you find it hard to believeAthat one of
the reasons people get turned down for being released is

that they hadn't completed the program?

A Right. 1In the past, that's, that's been commonly
stated.
Q. Okay, and you're, so you're here and the Sexually

Violent Predator Act talks ébout, you know, intensive
treatﬁent. How often do.people get_treated, say, on a
weekly basis out there?

A. My understanding-is tﬁat their sex offender specific
groups meet, I don't know if it's once or twice a week.

Q. What I've been told is once a week. Do you have any
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reason to dispute that? |

A. It might be twicé a week. They‘re attempting to hire
more treatment providers, but again I'm not on that side~
of things.. So, I really don't know, but once or twice a
week. ( “
Q. So, the state is asking Mr. Guess be sent to this
secure facility for intensive treatment for his problem,
and it's so iﬁtensive-that they gét to him one day a
week?

A. Well, it's care, control, and treatment.  Treatment is

one part of it.

Q. Care and control?
A. Right.
Q. He'!s already had .care and control; he's been in prison

ever -since he-was convicted of this offense. Isn't that

© true?
A. That's my understanding, vyes.
Q. Okay. Did he receive any sex offender treatment while

he was in the Department of Corrections?

A. The records do not indicate that he_did, no.

Q. So, really thiéfis just care and control. This is
just a way of keeping him off the streets, isn't it?

A, I don't =- I didn't write the law.

Q. Okay.

A. And they do offer treatment at DMH.
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Q. One day a week?

A. That's my understanding of how it is now.

Q. Okay. Bottom line is -- and this is certainly not

your fault, and I hope you don't feel I've picked at you
too much, but we all have our role to élay here. As you
sit here under, under oath, and you've testified that the
one objective test you administered, the Static 99-R, that
he scored in the high range. And that he had much less
than a 50 percent rate within five years or ten years of
committing a future act.of sexual violence. Isn't that
correct? |

A. Well, that's the risk group that he falls in. I did‘
not assign a.percentage of risk to Mr. Guess. That's
impossible to do.

Q. It's impossible. As a matter of fact, no test can say
what anybody specifically is going to do in the future, can
it?

A. Right. Absolutely not.

Q. Okay, and for all of your training and all of your
research and everything, you ---isn't it difficult to
figure out what's going on in someone else's mind?

A. Sure, which is why we look at the pattern of behavior
and what they've demonstrated in the past.

Q. Okay, and the best test -- there were, there were

other tests you could have used. Isn't that true? I mean,
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there's a number of risk assessment tests out there. As a
matter of fact, there's a Static éOOO—R or 2002-R, isn't
there? -

Af There are. There are a number of risk assessment
instrumeﬁts. .Andlthe, the most recent research shows that
the Static 99 is the one that has the best predi;tive
Qalidity.

Q. Right, and the test with the best predicti&eivalidity
concludes that Mr. Guess has a 1 out of 4 chance of
reoffending in five years, and a l‘out‘of 3 chance of
offending in ten years,.correct?

A. .No. Those numbers can't specifically be appliéd tc an
individual. He ---

Q. .Okay} but his group ---

A; His group.' |

Q. I'm sorry. I appreciate the correction. His group
that_yog put him in reoffends 1 out of 5 times within five

years?

A. 25 percent of the people in that group offend after

five years, yes.

MR. BELDING: Okay. Thank you very much, Dr.
Harrison.

WITNESS: You're welcome.

MR. BELDING: No further questions, Your Honor.

THE COURT: Any redirect?
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MR. FLORES: Yes. Just a couple of questions if you
don't mind. May it please the court?

THE COURT: Yes, sir.

REDIRECT EXAMINATION BY MR. ' FLORES: |

Q. -Let me get this right, Dr. Harrison. You also
researched for Dr. Rogers. Is that correct?

A. Yes, I did.

Q.' And this article that Mr7 Belding was quoting to you

from was written prior to your being at the program?

A. No. I think I was there,. but it wasn't a research

project that I was a part of.

Qv And is that article part of the -- is it an industry

standard? - Is it held to be more important than other
articles?

A. In this area of psychology, there are a lot of

- opinions; there are a lot of people who are writing about

it. Df. Rogers 1s a big name in the field,>although not
necessarily in the SVP arena; he's bigger in other areas.
So, there are a number of experts who have different
opinions. So, I would -- I wouldn't say it's better or

worse than any, any other opinions that are out there.

85

Q. It's just one other researcher amongst many?
A. Right.
0. Now, Mr. Belding talked to you a lot about definitions

within the stature when he talked about what -- was likely
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to commit acts of sexual violence or future acts of sexual

"violence. 1Is that correct?
A. Yes, we did.
Q.. Now, in.your direct testimony, did you offer an

opinion as.to whether or hot you believed Mr. Guess was
likély to commit acts of future sexual violence?

A. Yes.* I do believe he, I believe he meets criteria for
commitment as a sexually violent predatof.

Q. ' And it'syyour opinion that he is.a menace, would be
considered a'menace? |

A. Yes, based on all the information phat I have.

Q. ’Why did you not just rely onn¥7 do oﬂerobjeétiQe test
that you, you ﬁse? Why not rely on:thét one objécpive~
actuarial test?

A. . Well, that measure inciﬁdes ten’items. You can't
reduée a person down to ten hiStorica; items. 'So, there
were other thiﬁgs:that i looked at inAad&ition to that.
That's, that's one piece of information tO»éonsidér.

But I'certainly-didn't base my.entire opinion on the
results of the-Static 99. .I based it on all of the records
that I had on his past behavior, on my interview with him,
as well as other, what we call dynamic risk factors. These
are the types of risk factors that would be targeted in, in
treatment. Things having to do with his general inability

to self regulate himself as evidenced by his behavior in
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prison, his impulsivity, poor problem-solving skiils, those
types of things that the Static 99 doesn't consider at all.
Again, it's like your car insurance. Yoﬁr car
insurance rates are set by your age, your génder, your
history of driving infractions. It doesn't take into
account, you know, if you're a very careful person, or if
you'ré a Qery smart person, or any éther factors that may
be relevant. ’
Q. - Would it, would it be professionally aéceptable for
you, within your field, to bése'yoﬁr opinion in this case

on just that one objective test?-

A. No. That wéuld,AEhat would not be ethical, I would
say. ' |

Q. ‘Would you be subject to .discipline by your licensure
board? |

A. If somebody reported ﬁe, yes.

Q.' You woﬁld, you would agree with Mr. Belding's

statement that nobody can predict with.100 percent accuracy
whether anyone subject to this act would definitely
recommit a -- recidivate. Is that ---

A. Right, right. 1In this or any area, we can't predict
human behavior with 100 percént accuracy.

Q. Doctor, I'm going to ask you a couple of questions
concerning the sequence of events that occurfed for -- Mr.

Guess's life, how it's gone.
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A. Okay.
Q. I'm going to ask you. Why was it relevant for you to

look at the facts underlying his ABHAN conviction?
A. That was the first conviction that sent him to DJJ.
Is that correct? That's the one you're referring to?

Q. That would be involving the four year-old.

- A. The four year-old. Well, it was important to look at

that as from the perspective of the type of harm that he
caused the viétim, the way he responded .when that event was
ieported.' The, juét the whole circumstances of the case;
The'fact tﬁat'there.weré other people in the house. That
this wés a'relativé who could éasily identify him. Those
types of thiﬁg show an inability to cohtrol his behavior.
The fact that he committed those in a.house where other
people weré sleeping againstla relative who could easily’

identify him. And it alSO~shows - goes to the diagnosis

- of the paraphilia, that he was aroused by having sex with a

four year-old.
Q. Doctor, would you, as part of your protocol in

conducting these evaluations, would you have looked at the

"facts underlying an ABHAN conviction had it not been a

sexual offense?
A. Well, I would look at it to see what ‘it was, and that
different kinds of offenses might also contribute to a

diagnosis of antisocial personality disorder. So, I
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typically look at the underlying events of all --
especially violent -- convictions for these cases.

Q. Now, you testified that Mr. Guess, based on the

.records and everything that you've seen, was still on

probation in 2000 when he committed tﬁe criminal sexual
conduct with a minor in the second degree.

A. Yes.

Q..  How did that affect your opinion, the fact that he was
on probation?

A. Right. Again, that sort of shows another instancg of
his inability to control his behavior. He knows-that he's
under closer scrutiny, that he has rules he's supposed to
follow, and that his probatioﬁ cén get fevoked and he can
be incarcerated agaiﬁ.‘ And the fact that he committed
another crime while on a probation violation -- or while on
probation is a bfétty significant risk_factor.

Q. I just want to ﬁalk to you very briefly about the
DSM-IV. Mr.'Belding discussed this a little bit. I have a
copy right here we keep at the offi;e, How would you
describe the DSM-IV?

A. How would I describe it? Well, it's a book that lists
all Ehe‘diagnoses that we use of all the mental‘disorders.
Groups them by categories. They have all your»ﬁood

disorders, things like major depressive disorder, bipolar

~disorder, and other types of moéod disorders. It has groups
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of your psychotic disorders, which should be like

schizophrenia, delusion disorder.

So, it has categories of disorders, as well as all the

criteria for diagnosing them. Some research about the

' prevalenée rates, how to differentiate diagnoses from each

other. There are some that are prettyrsimilar, so how to

differential them. Some of the more researched disorders
o Ve

have information about typical course and prognosis and

treatment. So, ‘it's basically just a catalog of all the

mental disorders- and the information that's known about

them.

Q} And what does the IV, stand for?

A. _Thét is the fourth edition, which I believe came out
in 2000.
Q. Are you'aware of whether or not. there are changes that

.

are being made  to this book?

A.  They are currently'workihg on' DSM-V.

'

Q. Currently working. Is that a -- can that be -- can

these -- are any changes codified within a year when they

start working on it?

"A.- No. I, I don't understand.

Q. Do you know the process by which they change this,
this manual?
A. It's a, it's a long process. A lot of research, a lot

of'committees, experts in different disorders. They do lot
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of field trials. They collect a lot of data. So, the'
changes are made pretty systematically and with a lot of
reseafch and expertise behind it.
Q. So, to use Mr. Belding's term, it's difficult to
codify any néw diagnoses within a short period of time?
A. Right.

MR. FLOREé: Beg that the court's indulgence.

(A PAUSE.)
BY MR. FLORES:
Q. Now, Doctor, when you talk abouf the Static 99-R and
the rates to -- these are predictions of whether someoné

will sexually recidivate is what you said. 1Is that

correct?
A. Yes, commit a sexual or violent act.
Q. Based on your information about the field of forensic

psychology and>sexually violent offenses, are these types
always reported?
A. No. It's my understanding that they are frequently

not reported, especially when it's a family member or

someone -- when the perpetrator is someone the victim
knows.
Q. So, these values in the Static 99-R are only based on

those that we know about. Is that correct?
A. Right. Those are only detected reoffenses. So,

obviously they don't include the ones that someone was

65
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never-arrested for.

Q. I just want to make, make sure I have this correct
from your tesﬁimony. You testified that Mr. Guess had told
you that the victim from his criminal sexual conduct with a

minor in the second degree loocked like she was seventeen.

- I just want to make sure. You said that she was an

acquaintance? Is that correct? -

A, From what I anderstand, they lived in the same
neighborhood; they had mutual friends. They, they knew
each other: yes. |

Q. Mr. Belding asked you about substance abuse and
whether substance abuse can contribute to these.typea of
sexually violent offenses. 1In yoar interview and |
evaluation with Mr. Guess, did he offer an opinionron his
own drug issues?

A. He said he, he started smoking~marijuaaa when he was
five. He smokéd marijuana pretty much on a-daily basié.
Started selling marijuana and crack cocaine when he was
twelve but said he never used cocaine. Continued using
marijuana while he was incarcerated, both DJJ and SCDC.

And he said he didn't start d&inking until he goﬁz
incarcerated at SCDC. So, he started drinking alcohol once
he was in prison. :
Q. I just wanted to make sure that this is correct as

well. The -- you were asked to offer an opinion as to
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whether or not Mr. Guess meets the definition of a sexually
violent predator. 1Is that correct?

A. Yes.

Q. And you éought to see if he was convicted of a
sexually violeﬁt offense?

A. Right.

Q. And whether br not he needea long-term coﬁtrol, care,

or treatment. Is that cecrrect?

A. Yes.
Q. There's nothing about intensive treatment. Is that...
A. Not. to my knowledge, no.

MR. FLORES: Those are all the questions I have for

Dr. Harrison, Your Honor.

THE COURT: Anything further, Mr. Belding?

MR. BELDING: Briefly recross.
RECROSS—EXAMINATIdN‘BY MR.\BELDING:
Q. All right, Dr. Harrison, I just want to make .sure I
understand now. When Mr. Flores asked you about Dr.
Rogers, and I think, wﬂat I wrote down you said he's a big

name in the arena, correct?

A. Yes, in forensic psychology.

Q. Okay.

A. He's well known and well respected.

Q. Okay, and my point is you've ggt a big name in the

field who doesn't necessarily think these risk assessment

A
|
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tools are all that reliable, correct? A

A. Again, I would have to reread the article to know
exactly what he said. ) |

Q. Do you recall him saying any£hing about that a£ the
time that you were his reseafch assistant?

A. I don;t, I didn't -- that wasn't an area that he was
researching that I was researching with him. So, I, I
can't recall. |

Q. Okay. I think that's fair. The'poiﬁt is this is
still:a, as you said, a fairly new area. Sexually Violent

Predator Act has only been here for thirteen yeéré. The

first one was in Kansas twenty years ago.

A. Right!

Q. It's kind of still a new area,~isn'£ it?

A.  Yes, it is. | ‘
Q. .And you've got evén respected ps?cholbgists~and

psychiatristé don't all agree about a lot of things abcut
this area. Ién“t that true?

A. That's true.

Q. And wouldn't it be very possible that some other
psychologiét could come interview Mr. Guess, and maybe
focus on different things and come up with a different
opinion?

A. It's possible.

Q. Particularly if they focus on that likely gquestion.
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If they focused on the Static 99, they might be concerned
about the fact that statistically, much iess than half the
people reoffend in the group, correct?

A. I don't know whét another psychologist would be
conceéned with.

Q; Fair encugh. This Static 99 .test, as I understand, it
was originally done on a 3,000 person sampling of Canadian

sex offenders. That when it was revised the 99-R, now it's

up to something like 30,000. Does that, does that square

-with your understanding?

A. ' I believe so. They increased the number and the
representativeness of the sample. Sé, it also inclu&es
American samples and a wider variety of races and things
like that.

Q. Right, and like any statistical model/ the more the

database 1s increased, the more information that goes in,

‘the better your predictive results are, correct?

A. Right.

Q. Correct? All right, and now you said you didn't
actually give him a test. That you talked to Mr. Guess for
two and a half hours, and went over in the course of your
conversation the ten different areas that are included in
your analysis under the Static 99-R, correct?

A. I don't think I had to ask him about ﬁany of the items

on there just because they were already in his records
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about his -= the number of convictions and that type of )
information.

Q. Well, and let me ask you about some of those records.

Again, I'm a little out of my league when I'm talking about
psychology; but the legal part I've gof. Do you understand
that when someone is charged with anything, that that
doesn't necessarily mean thaf those are facts?

A. ' Right. S .

Q. Okay. i mean, people get charged with things all the
time. ﬁntil they're Eonvicted, fheY're not facts. They're
just allegations;icorrect?‘A

A.“r Sure;

Q. Okay, and you'didh;t go back and try to find out and
dig in and figure!out‘what happened with the, the ABHAN
when he was, you know, fourteen years old?

A. 4Well, I had all the police records and investigation
that was dong‘at'that time.-

Q. But you used the word facts, and you understand now

they were just allegations. Isn't that true?

A. Well, he was convicted.

Q. But he wasﬁ't convicted of a sexual offense, was he?
A. . Right. He was convicted of ABHAN.

\Q; Okay, and what -- and you earlier admitted that not

all ABHANs have anything to do with sex. Sometimes it's a

big fight.
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A. Right.
Q. Okay. My point is that people get accused of things

all the time, but they don't always get convicted of what

‘they're accused of because people have a tendency to

© exaggerate on both sides, don't they?

A, Yes.

Q. -Okay. So, when you say you looked into the facts of
the sex offense that ended up becoming ABHAN, you Weren't
lqoking at facts. You were iooking at allegations. Isn't
that right?

A. Right, and the only allégatiéns were that he sexuéily
asséul;edvhis four year-old coﬁsin. There were no
allegations of a fight or that he:hit somebbdy or —- thét
waS'a}l there was.

Q. Understand, but fgf some reéson, the-éoverﬁment

determined that assault and battery of a high and

_aggravated nature was the proper result for that case,

correct?
A. That's what he ended up being convicted of, sir.
Q.  Right, and you don't know how that happened?

A. I don't..

Q. Okay, and this, the DSM-IV which you admitted earlier

“was the bible of psychology and the diagnostic area,

‘that ---

A. I think that was your'word. I-didn't ---




72

10

11

13

14

15

16

17

18

19

20

21

22

23

24

25

K. HARRISON - RECROSS-EXAMINATION BY MR. BELDING 98
Q. Well, I mean —-—-

A. -—- use the bible.

Q.- You agreed with it, so, but that's eleven years old

right nbw{ isn't it? I- mean, the most recent'edition.is
20007

A.- Tﬁe most recent edition, yes, came out’in 2000.

Q. . So, psychology, the field of knowledge is constantly
expaﬁding by way of research, isn't it? |

A. Yes, it is.

Q. And we're learning_moré all the time about what goes
on in the minds of people, aren't we?

A.: fes. - |

Q. And botfgm iine is as Qe.sit here, yoﬁ cannot predict

what's going to happen with Mr. Guess in:the.future?

“A. No} I caﬁ't.

| MR. BELDING: Okay. Thank you.very much. Appreciate

it. -

Nothing further, Your Honor.

MR. FiORES;“ Nothing further, Yoﬁr Honor.

THE COURT: You may step down. Thank you.

(THE WITNESS EXITS' THE STAND.)

MR. FLORES: Your Honor, Dr. Harrison is here'under
subpoena. We would ask that she be released from that
subpoena.

THE COURT: Any objection?
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it's appropriate for him to do so, that we should be able
to wrap up any of those legal issues within a short period
of time.

I assume that you've received a copy of the state's
proposed jufy charge?.

MR. BELDING: Your Honor, I read through thoséJ It's
similar to ones I've seen before. I find those imminently

fair, and I think that's -- any way you want obvidusly

modify it. I wouldn't have anything else to recommend.

THE COURT: Okay, and I may tweak it just a little
bit, but I'll be happy to discués that with you all
tomorrﬁw when we get to that particular point. And I'll
leave it‘for 9:30 in the morning thén;;

MR. BELDING: Creat. Thank,you,.YourvHonor.

THE COURT: We'll see you at 9:30 in the morning.
Thank you.:

MR. FLORES: Thank you, Your Honof..

(WHEREUPON, THE CASE IS AT EASE.)

- TUESDAY, NOVEMBER 15, 2011
(COURT RESUMES AT 9:45 A.M.) .

THE COURT: Good morﬁing, anyone.

MR. FLORES: Good morning.

MR. BELDING: Good morning, Your Honor.

THE COURT: I believe where we left off yesterday, the

state, I believe you were going to rest.
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MR. FLORES: Yes, ma'am.

THE COURT:' And then we were going to talk to Mr.
Belding to find out‘wheth?r Mr. Guess wishes to testify.

MR. BELDING: Yes; Your Honor. If it please the

. ' . A R

court? We were still talking-about that, but first I'd
liké‘to ﬁake‘a motion, if it pleases the court.

THE COURT: . Sure.

MR. BELDING: Your Honor, at this time I'd move for a

directed vefdiét on behalf of the respondent for the

following reasons.

First of all, the testimony by the s;ate's witnessA
establishéd some things very‘cleérly. - One, that there's a
lot of’ambiéﬁity in thié,vin the statute.. She admitted
that clearly, and that that's something she said that we
all have to struggle with.

Secondly, I think one of the key terms that the

Sexually'violent Predator statute talks about, that there

must be a finding that the respondent is'likely to commit
future acts of sexﬁal violence. And, you:know, I didn't
bring this up. She did it on direct eﬁamination from Mr.
Flores. |

She talked about the only objective thing that she did
in her two and a half ﬁour evaluation was administer the
Static 99 test, and she explained how she did that. She

did it by talking with him and eliciting information about
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his backgfound and what he does and fits them into
categories, and then went back later-and scored it. And
when she was done -- and this is the oﬁly objective thing'
we have in this wholé case. She came up with a score that
indicated thaf in his group range, that he was 24.7 percent
likelihood of him reoffending, of committing a future act
of sexual violence wifhin'five years; and just at 33
percent over ten years. So, we're talking about a 1 out of
4 or 1 out of 3 chance. That's the likelihood that she
testified to, Dr. Harfison, onvthe stand;

That's not likely. By any ﬁormal definition of

‘likely, that's, that's unlikely. It is unlikely that he.

will commit a future act of séxuél viOlence>within ten
years Eecausé only 1 out of 3 in-ten years of peopie who
she put in -- him into a group with wili feoffend.. So, he
is uhlikely,’by her bwn testimony.

I think, Your Honor, that it is absolutely unfair to

put this before a jury of people. They're lay people. I

“respect the jury system like anybody else, but here's the

problem with that, okay? I know, énq this is certainly not
disparaging in any'way to Mr. Flores, whd'I consider to be
a friend and a very good attorney;'but I mean, he's doing
-~ in doing his job, you know, ‘we started out the trial -
with him saying now, ladies and gentlemen of the jury, now,

you know, you're going to hear some pretty, you know, tough
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facts here. You'fe‘going to hear some rough things, you
know, and it's going to be kind of hard for you to lis;en
to. |

:The point is is that the way these cases get to the

jury iS<by‘appealing to their passion and prejudice.

. There's no other way. They talk about history, they talk

about what happened and, you know, who the victims were and

'things like that. They would love for me to put him on the

stand so they cquld run him through that again.

But as we sit here right now, the only‘objective thing
tﬁat qnybody can:really hang'their hat on the in this case
is likelihood. And the state's téstimony is, quite »
frankly, tﬁat it's unlikely. It is statistically unlikely
that he will commit future acts of futuré sexual violence.

I think that's not appropriate to send to the jury. I.
think that even though thi; is a hard case for ény judge or
jury, the fact is we're talking about science that is
unproven, a new area of 'science. It's twenty‘Years old.
We're.dealing with a psychologist with three years'
experience who says-well, you know, I think he's a menace,
okay?’ It's an absolutely subjective judgment at this
point. And tﬁe only objective thing that we can haﬁg our
hat on is that Statistically, by her own testimony, he's
unlikely to reoffend.

That doesn't meet the statute, and I think it's only
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appropriate for the court to direct a verdict for the
respondent so that the jury doesn't have to struggle with
these things that they're not capable of making a decision
on. So, we would move for a dirécted verdict on that
basis, Your Honor. I appréciate it.

THE COURT: Thank you.

Any response, Mr. Flores?

MR. FLORES: Yes, Your Honor. May it please the“
court? Mr. Belding's first point as to the ambiguity
within the statute, I believe that the doctof, and I think
we're ali familiar with the definitions that are laid out
by our legislature -- likely to engage in acts of sexual
violence — is defined by statute. In fact direct, during
her direct testimony, she opined to a reasonable degreeya
psycholbgical certainty that it was her opinion that Mr.
Ggess was likely to engage in_acts of sexual violence as
defined by our statute. Furthermore, she did opine that
she believed him to pose a menace to the health and safety
of others.

While Mr. Belding points to this one, one test, I
would submit one actuarial assessment, the doctor stated in
her testimony it would be unethical of her with regard to
her profession obligations to rely solely upon:that one
instrument. In fact, as I asked her in direct testimony

what was her protocol, what would -- what is it that she

7
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does when a court asks her to perform such examinations,
she went through a list of I would say a litany of things,
all the reco;ds she reviews, everything she tries to
discover.about Mr. Guess and<hi§ paSt} And I would submit
that asking it soleiy upon this one instrument would be
inappropriate for her and unethical.

I think she's laid out exactly how she arrived at her
opinion, why experts in the field.qf forensic psychology
arrive at'the'opinion in these cases.

And as to Mr. Belding's discussion about the statute,
the new area of science,.without expressing an ropinion on

these issues, the statute itself, as well as other sexually

"~ violent predator statutes across this country,. have been

upheld as constitutional by both our United Stateé and our
state Supreme Courts.

And so taking all that -- and the standard ét.this
stage, whether or not there's any evidence -- in the light
most favorablelto the state ét this point, we believe that-
there's ample testimony from which a jury could find Mr.
Guess 1is a'sexually violent predator.

THE COURT: Any response to that, Mr. Beiding?

MR. BELDING: No thank you, Your Honof. I think you
understaﬁd what's going on.

THE COURT: Yes, sir. Let me start off by saying I

understand that there's only, there's been a witness who
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has testified, and the witness happens to be an expert in

the field of psychology and forensic psychology. I think

I'm going to have to end up denying the motion for the

following reasons.

Ifunderstand very clearly that you're pointing to the
objective>test that was performed to help Dr. Harrison come
up with her opinions in the case. But her opinions are not

based solely on objective standards. Part of her~duties

‘and responsibility as a psychologist and a forensic-

.psychologist is to consider .a multitude of;factoré'and not

solely base a decision on objective tests because if that
were.the case, we could have people apply the test‘wifh the
objectivé.stanQa;ds agdvbeiable to-come in and.tesfify.'
That would be basically the eﬁa‘of it. | |
Butﬁbgcause.of the nature of the science, being
psycholégy, that because we’are dealing with the mind and
that thére are no, there's'hdt a predictor, and I think she

readily testified that there is no one predictor thatfcan

- determine- whether or not Mr. Guess wéuld reoffend or would

. be likely to engage in acts of sexual violence in the

future. .And that her testimony was that that decision was

based upon a myriad of things that she discovered, both

“through the records and through the interview with him.

‘ Based upon all of those factors, she came to an opinion, an

opinion and conclusion that in her opinion, he was likely
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to engage in acts of sexual violence.

Now, in my viéw, iﬁ determining directed verdict, my
role is to lbok'to see 1f there isfevidence in the light'
most favorable to the non-moving party. And I would have .
to say that that opinion, along with the things tﬁat she
testified about, Ehere‘ié‘evidenCe'to suggest'that.M;.
Guess would be likély to reoffeﬁd or likely‘fo engage in
acts of*séxual violence in thérfutﬁré. -

Now, the question. for the‘jury iS'whethérvor not ‘to

believe her‘téstimony,fWhether,or‘not'to believe that there -

is sufficient education and training. . You mentioned her

- three years-of»experienceL Whether or not there was -

'sgfficient iﬁformation<th§t she'possessed for her to come

to that conclusion, whether or not.-- what weightvto give
either:the Stétic'99.or the‘other factbrs that she
testified to. Tho?élare'all:questionS»for thefjury to make
a decision aboﬁt.' |

And in additién, I understand that the question about

the statute and whether there's ambiguity.‘ Likely to

vengagé in acts of sexual violence has been defined by the

statute tovméan that the person's propensity to commit actsAf

‘of sexual violénce is of such a.degree as to pose a menace

to the health and safety of others. And I think that those
are all words that can be given their common, ordinary, -

everyday meaning for a jury to be able to determine, based
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on everything that they have before them, does Mr. Guess,:

is his condition such that he would pose a menace to the

“health and safety of others. And I think they can make -

that determination.

Additionally, I think because the state has recognized
that psychology is not an exact science, that there is not
an objective way to come up with a final conclusidn,.that
they placed a higher burden on the state in that the burden
is beyond a reasonable doubt. So, we're ﬁot just talking
about more likely than nét or preponderanceAstandard.

We}re talking about é higher burden and a higher standard.
That I think the jury will also have to come to that
conclusion as well before they are able to retufn a verdict

that does, in fact, say that Mr. Guess is a sexually

" violent predator. I think they are going to have to, they

have to get through a nﬁmber of hoops before they get to
that final conclusion..

And at directed verdict stage, as you: well know, my
énly effort is to make sure that there is evidence in the
record that would support such a conclusion. And based on
the testimoﬁy that's been provided, I'd have to say that
there is evidence. And in terms of what wéight to give
fhat evidence and whether or not it meets beyond a
reasonable would be a jury function, and so I respectfully

deny yéur motion, Mr. Belding.

81
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the evidence that you've heard in an effort to try to sway
you to find the facts in accordance with their viéw-of what
happened. So, I ask that you listen very carefully to
those closing arguments.

Sometimes they may cause you to think about the
evidence in a differeﬁt light, or they may raise questions
that you'll want to discuss among yoqrselves when 1t's time
fof you all to begin your deliberations.

Once they'&e,made those closing arguments,.then I will
instruct you on the law that's to be applied, and then you
may begin your»deliberations.at that particular.

Mr. Flores.

MR. FLORES: Thank you, Your Honor. May it please the
coﬁrté Mr.vBelding,ﬂMr.'Guésé.

Good morning, ladies and gentlemen. Came before you
yesterday afternoon when‘we started this trial*and_said
this case is not a very simple case. It's a very difficult
case: to determine whethér or not Mr. Guess is a sexually
violent bredator.

You've heard the testimony of the cotrt—appointed
expert in this case,(and Qe‘ll talk, I want to talk to you
a little bit about what she did, whaf she relied upon, what
she heard, she didn't hear in rendering her opinion in this
matter because ultimately the state must prove to you

beyond a reasonable doubt that Mr. Guess is a sexually
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violent predator.

And while Mr. Bglding brought it up in his opening --
I typically dé%'t. As he said in his opening argument,
beyéﬁd a reasoconable doubt, I must prove, as the sﬁate, that
Mr. Guess is a sexually violent predator. And that
definition is whether or not Mr. Guess has been convicted
of a sexually violence offense as defined by statute, and
whether dr not he suffers from a mental abnormality or
personality disorder that makes him more likely to engage
in acts-of sexual-violence if he's not committed for
long-term control, care,‘and treatment; A lot of words,
but that is information that i;-in youf common?sense
cépacity to'understand. And that that's why we bring that
question to you. | |

‘So,'the first element, has Mr. Ggess been convicted of
sexually violent offense. And I don't think Mr. Belding

will argue that he hasn't. I think we all understand that

Mr.. Guess has been convicted of a sexually violent offense.

. That offense was in 2002 following a jury trial in which

the victim testified and evidence was presented to a jury.
And they said beyond a reasonable doubt Mr. Guess committed

criminal sexual conduct with a minor in the second degree

when he took a fourteen year-old acquaintance behind an

abandoned house and raped her. That is a sexually violent

offense; that is a conviction for a sexually violent

83_.
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offense. And so that question is answered.

But how did we get there? And this leads‘me.into my
discussion about the second prong, the more different . |
question that we present to you, and it's alﬁost two
questions wrapped -into one. Does Mr. Guess.have a mental
abnormality or personality disorder,'and doesﬁthat disorder
make him more likely to commit these types of sexually
violent offenﬁes? | |

Dr. Kim Harrison(.Kimberly Harrison, came here and
testified as a court—éppointed evaluator in this case. She
was asked by-the court. to look at all the information she
could and determine whether or not M;.lGuess.haS‘eitHer
that mental abnormality or pérsonality disorder, and.
whether in hér opinionlﬁe was more likely to commit these
types‘of-gcts. |
°  Now, she is - in fact, she describedvher‘professidnal
cafeer to you. She hés*gone to schoél for psyéhology. She
got a master's in psychdlogy; she got.a Ph.D. 'in
psychology. And while we wish she could have done that
here in South Carolina, because we have the best schools,
she went to Texas, North Texas. Studied under Dr. Richard
Rodgers, a well known psychologist. in the area of forensic
psychology, and obtained her Ph.D. He is well known. I

wouldn't say he's the sole expert in forensic psychology.

In fact, I'd argue to you some of the best experts in
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forensic-psychology are here in our state, but that's for
another day.

She went. She learned how to conduct evalgations,
what to look for, what it means to be a psychologist. She
was licensed here in our state, and she has done

evaluations for the Forensic Evaluation Service of the

Department of Mental Health for the past three years.

Now, what did she tell you is part of her protocol?
She said I look at everything I can possibly get: police
reports, victim's statements,‘treatment records, medical
conditions. I look.at’educational background. - I look at.
social background. I get criminél convictions, anything I
can get my hands on. I also rely upon an instrument,'an
acﬁuarial instrument called the Static 99—R~because; in her

words, it's considered the best instrument in her field of

forensic psychology in predicting sexual recidivism.

I asked her during my recroés—examiné -- my redirect
testimony. or questioning whether or not it would be okay
for her as a professional to rely only on that one
objective test because Mr. Belding has talked a lot about
that objective test. And wouldn't it be easy if a test,
that one test could tell us whether or. not Mr. Guess was
going to reoffend or sexually recidivate? It would be. We
wouldn't have to ask you that gqguestion. Simply punch in

the numbers. Says yes, then yes. It says no, no. But
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if's not that easy, and Dr. Harrison said psychology is not
that easy. It's that all that experience, ali that
information I can get.about Mr. Guess is what I'm trying to
find. 1Is he the type of person that's going to sexually
recidivate, who's going to commit futufe acts of sexual
violence? And I wouid submit to you‘that he is, and is a
beyond a reasonable doubt.

Why? Psycthng is often about iearning about the
whole . person. ’About what they've‘done, hbw they think.

What do we know about Patfick asked? Dr. Harrison told us

. about a prior sexual offense. Now, it's true it is an

assault‘and battery of a high and aggravated nature. By
statute, it's not defiﬂed as a sexﬁally violenf offense.
But I would submit to you that that crime was sexual in
nature.

Mr. GuQSS‘sexually assaulted his four year-old dousin,

penetrated'hér vagina and sexually assaulting her. _While

. considered assault and battery of a high and aggravated

nature, -still a sexual offense. He was originally charged

with criminal sexual conduct in the first degree with a

minor. And the degrees in this sense as delineated,

delineated by our legislature, it's first degree if it's
under age eleven, second degree if it's between ages eleven
and fourteen, the victim is within those ages.

So, what happened when he pled guilty because he did
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plead guilty to-ABHAN. He pled guilty to pursuant- to
Alford vs. North Carolina, Alford vs. NbrthﬂCarolina, an
Alford plea, if you will. And the staté, represented by
your solicitor's office, said that for that crime, it's
adequate. ’When Mr. Guess was fourteen yeafs old, he said I
plead guilty to this act because the state could prove
beyond a reasonable doubt at trial théﬁ’I committg& it;

And we learned later also after that plea thé£ he was.
ordered to undergo sex offender treatﬁent while at DJJ, and
that's a good thing, right? People who commit sexual
offenses that go Fhroughtreatmént.successfully have a
lower chance of recidivating or committing these a;ts
again.

But. what did we learn about-Mr. Guess? What did we
learn about what. happened during his treatﬁenﬁ? He did.
some.assignments. 'He didn't do assignments. He admitted
guilt to assaulting his cousin. 1In fact, a good step in

that treatment was admitting he assaulted even other .

children, children ages fivé and six and twelve. And that

admission, I would submit to -you, 1is a good thing in
treatment. ' A person who admits they have a problem can fix
that problem. \ |

However, as we know from the facts that were derivéd

in this case, Mr. Guess's sexual offending didn't stop

after he went through treatment. He didn't successfully
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completé that treatment, I .think, largely due to the fact
that he left'DJJ custody.pursuant to -his parole. However,
we know that he committed another sexual offense.

Now, I would also like to point .out to you that Dr.
Harrisoﬁ has discussed with us wﬁat Mr. Guess suffers. from.
That's one of the-major points of what she had -- she was
ésked to.do. Based on everythiﬁg you look at, an&-.
everything yéu'%eéd;-and everything you talked Mr. Guess
about, find out if he does have a mental abnormality or a

personality disorder. And she, in fact, said he has both:

- paraphilia not. otherwise specified, and aﬁtisocial

personality disorder.

His paréphilia derives, is -- as she defined it, it's
hié'sexuél‘orientatibn, if you will. His sexual pleaSure
ié dérived'from noncénsentiné individuals.'.When he was
conduéting hiﬁself in théAse%ual assaults,.the ﬁieasure was
vndt derived from the sexuéi activity in and of itself. It
was from that power, that fight}ng back from his victims.
So, that is paraphilia not otherwise specified.

And Mr;lBelding and:I, I think we both agree that
psychblogy is..an ever growing science like any science.

You learn new things every week. And while the DSM-IV is a
valiant effort, although Mr. Belding says it's a viable --
although a valiant effort to codify, using Mr. Belding's

words, all the types of conditions that may exist, it's
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only an effort. And a difficult effort at that because our
psychologists learn new things every day.

But also Mr. Guess suffers from antisocial personality
disordef. He breaks the rules, any rﬁles. You are heard
from Dr. Harrison that Mr. Guess while in DJJ cusﬁody had a
sexual offense there. We've heard that he's had several
disciplinary actions at the Department of Corrections.
These places where you're already in for a conviction of
some law, for breaking some law, you can't even follow the
rules when you're locked up.

Dr. Harrison also testified and opined that based on
all this information, everything she looked at and
everything she considered, that his paraphilia and his

antisocial personality, that deadly combination, she said,

- that those make him likely to engage in acts of sexual

violence. She said it's my opinion as a psychologist that
he does. And the judge will instruct you as to whether or
not you have to believe that.  .It's. your job -- that's why

we asked you to come here -- to gauge her credibility, her’

.background. Do you believe her opinion, based on

everything you've heard? Do you agree with her opinion?
And the judge will also instruct you, as Mr. Belding

pointed out, there are some ambiguities in our statute, but

those ambiguities are defined. Likely'to éngage in acts of

sexual violence is a defined term. Our legislature tells
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us what that means, and Dr. Harrison‘opined that he fit
that statutory definition.

While it might not be likely that, you know, ?0
percent chance of showers likely to rain, this term is,
that term is defined by law, and it's that term that would
be submitted to you to decide whether or not Mr. Guess is
likely to commit acts of sexual violence.

Thié isn't easy question,'and as 1 séid in my openiﬂg
statement, if there were a way that you could havg avoided
all of thié, I would have done éo. But I thank you so much
for being here to answer this difficult question for us,
and thank you for your time.

Your Honor.

THE COURT: Mr. Belding.

MR. BELDING: Thank you, Your Honor. May it’please
the court?

THE COURT: Yes, sir.

MR. BELDING: -I have to bring all my stuff up here.
There was a lot of points that were made in this trial.

I, too, appreciate you time. I know I sérved on a
jury in this exact courtroom before, and I know what it was
like having to make a decision, and mine wasn't even as
hard as yours. Just a civil case, traffic accident. So,
thank yoﬁ for coming.

What is this case about? Well, you already Kknow what
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the case is about. Mr. Flores said, and we stipulated
right up front. I mean, he said they proved the first
thing they needed to prove, which was that Mr. Guess was
convicted of a sexually violent offense. Well, of course.
We stipulated to that. We wouldn't be here if it wasn't
for that. It would have never gotten to first base. But
the rest of.fhe statute is the part that we have a problem
with.

Dr. Harrison was'our‘only witness in this trial. I
discussed Qith Mr. Guess whethér or not he should fake the
stand, but you know what? I believe thét‘we don't need Mr.
Guess to testify because the state has not ?roved its case’
beyoﬁd a reasonable doubt. The judge will instrucf you
what that meéns, but let's review what we have.

Dr.. Harrison is a licensed forensic psychologist. I
did not attack her, but let's face it. I did ask her a
couple of. questions that were just empirical. Fdr one
thing, she's only been a psychologist for. three yéars, all
right? As Mr;lFlores pointed out, psychdlogy,is‘an
évolving field. It is not an exact science. Who do you
think would know more about it? Someone who's been
practicing three ‘years, or someone who's been practicing
twenty years or twenty-five and would have a base of

knowledge, an expanding amount of knowledge about the human

mind?
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I asked her. Can you pfedict someone's behavior? Of
course not. Do psychologists understand what goes on in
someone's brain? No. No. It's éll guess work. Educated
guess work,  certainly, but it's her opinion as to what
might happen.

Now, why is that the problem in this éase? Well,
beqause‘thé statute, and I wanted t§ bring it to make sure

that I would say it exactly right. One of the things that

you, that we're sticking on you, .the. jury, in this -case, is

that you have to find beyond a'regsoﬁable doubt that Mr.
Guess is likely to engage in acts of sexual violence after
he gets out. |

Well, we heard Dr. Harrison's téstimohy. Fi;st of
all, asiMr."Flores said, she got all the information she
could possibly get to try to make this deterﬁination, and I
had a list of them, fifteen things: school recordg, records
from the Department of Juvenile Justice from the late '90s,
records from.the Department of Corrections. Some things
that. -- the victim's statement.

And I asked her, did you talk to those people? All
right, now, I mean, if you're éoing_to base -- I'm not é
psychologist, but if I'm‘going to base my opinion on pieces
of paper, I want to make sure those pieceé of paper are
accurate, and I asked her. Did you talk to the authors of

any of those documents? Did you talk to anybody at DJJ or
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SCDC who wrote up these reports to get the facts, find out
what happened? No, I didn't do that. She just based it on
the records that the Attorney General's Office gave her.

Ms. -- Dr. Harrison has been a psychologist for three
years. During that time, she's been employed»by the state.
She's performed twenty of these evaluations for the state.
She testified today. I think she sounds like a very fine
doctor. She's still new, and I suggest that her |
orientation, working at the Department of Mental Health,
would certainly be-defined tha£ péople have problems.
Otherwise, she wouldn't be an expert witness for the state.
They'd find somebody élse.

The question is when I asked her, okay, what did you
use to come up with this opinién besides these documents.
Oh, well, I spent two and a half hours talking to Patrick
Guess, two-and a half hours. So, here we are in fhié

inexact science in this field that's constantiy evolving

"with someone who's only been a-psychoiogist three years,

and she spent two and a half hours talking to him.

Tell you the truth, I don't know how long'yéu'd need
to talk to him. I don't know how long I'd want to talk to
somebody. But I will tell you that I don't think two and a
half hours isvenough time to figure out what's going on in
someone's mind, all right, and you are being asked to make

that determination beyond a reasonable doubt. And the
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linchpin to the entire question for you is likeliﬂood. Is
he likely to engage in future acts?

Now, everything else is subjective. Everything else
is her opinion. I read something from the Department of
Juvenile Justice. I came to this opinion. I read

somethihg from the Department of Corrections. Then I came

to this opinion.

And I even asked her. Said have you ever been in
prison? I was pretty sure the answer would .be no.
Fortunately for her, she'd never been incarcerated. My

point is I've been in there. As an employee, my first job

-out of law school, I worked at the South Carolina

- Department of Corrections. I didn't even know what a

prison was until;I,went to work out there, and it was a
very eyé—opening. And I remember walking ﬁhrough one of my
visits at one of the prisons; and I séid7 you know)“this
doesn;t look so bad. FThere was an inmate near me. He said
yeah, but yoﬁ haven't been ﬁere all night.

And I asked Dr. Harrison.' Have you been in a
custodial setting? Do you understand? Have you had any
experience with what goes on in a custodial situation?
Because she walked to talk about, well, he's broken some
prison rules. Well, what kinds of pressures of confinement

might have led to that? Well, I don't know. I didn't ask

that. I just read the report.
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And the problem we have is here is the énly objective
thing she did, the.only things we can wrap our hand around
was the Static 99-R fest that she gave he. She went back
and she graded those answers, the teﬁ factors into the
scale, and what does she come up with? That in the next

five years, he's got a 24.7 percent chance of committing an

_act of futuré sexual violence, a 1 out of 4 chance that he

might reoffend in five years. It goes up to almost a third
in ten yearé.'

| But when I asked her and the étate said oh, no, we've
défined all these terms. We've told you what likely to
engage means. It's defined. It says likély to éngage in
acts of sexual violence means the person's propensity to
Com@it acts of sexual violence is of such a degree as to
pose a menace to the health and safety of'others so that he
is dangerous to such a degreé.‘ To such a degree means
statistics.

When I-asked her -- matter of fact.-- I'm sorry. It

came out on her direct testimony. I didn't even ask her.
I said what :is the,Stétic 99? She says it's a statistical
predictive risk assessment tool. ~This tool tries to
predict future behavior. She testified. 1I.asked her.
There was a .bunch of other ones. She said this was the
best one. So, I -- so, you used the best test to try to

predict future behavior in this case? And the answer came
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out 24.7 percent he'll reoffend in the next five years.
Folks, to me that's not likely. That's unlikely.

All right, if ‘there's a 24 percent of fain, is tha£
likely, or it's a change that it won't like -- won't rain
more likely? Well, clearly,.getting back to what ‘Mr.
Flores ‘talked about in usiné your common sense, that's
likely. You know, when there's a 24 percent chance of
rain, I go play golf; I don't sit at home worried that I'll
get wet. | |

Mr. Guess has been objectively deterﬁined to be a 24.7

percent risk by Dr. Harrison's. own testimony,; and the state

'says ah. There you~go; "And you back.all that up with all

that, everything else that she talked to him about in the .

.two and a half hours, and she's of the opinionAthat he's

likely to commit future acts.

Well, T say‘he's-unlikely. I say fhat's the only Way
you can interpret her testimony is that he .is ﬁnlikely.

And if he's~unlikély, ghen he's goiﬁg home because thétjs
what the law says.

The judge is going to charge you that you have to find
these two fhiﬁgs beyond a reasonable doubt. 2And it's - |
even though this is not a criminal trial, it's a civil
commitment trial. 1It's very unusual in our system because
in this case, as I mentioned in the oéening statement, this

is not' a preponderance of the evidence question for the
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jury. It is a beyond a reasonable doubt standard.‘ And the
reason is because you've got someone's liberty in your
hands. So, this inexact science-is held to a higher
standard. You have to find beyond a reasonable doubt. iThe
judge will tell you what that means; she will charge you in
this case what you have to foilow in reaching your
décision.

One of the things she's going to tell you is that your

verdict cannot be based on sympathy, passion, -prejudice, or

emotion, or any other consideration not in evidence in this
case. Let me tell YOu what I think that .means.
Mr. Flores, who I get along with very well and I

consider him to be a. friend -- we've done several of these

_cases.' Good guy. He's got a job to do, and so do I. Mr.

Flores said in his opening statement, he warned y'all

there's" going to be some things that come'out that are not

pleasant. Pretty nasty stuff. Just want to let y'all

know, -give you'the head's up. That's the start of trying

to get y'all conditioned to think uh-oh. What have we got

~coming here? All right, that is passion, prejudice,

emotion, all right?

What we heard from the stand, though, the evidence

© that is before you is I did this test. I spent two and a

half hours. Here's what I came up with. -And the bottom

line is those things all point to one thing: that he is




98

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

135
unlikely to commit a future act of sexual violence. That's
all there is to it.

Beyond a reasonable doubt you're supposed to find he's

likely would go against Dr. Harrison's testimony because

' the Static 99, the only objective thing she gave, it says

not even near 50 percent chance, not even near.

So, you have a tough job, jury. You know, I didn't

- like it when I was on the jury, but we came to a decision,

and I know'you Will/ too. I know that you'll do your jqb.
The judge is going to instruct you on how to make your
determinatioh*after deliberation7back in the jury room, and
I ésk‘you to remember a cogpie of things. -

Beyond a reasonablerdoubt is a pretty high standard.
She's going tovdefine to you what that méaps. If you've
got any doubt in this case, it is to be fesolvéd in favor,
of Eatrick Gueés,lwho has served his time. He's coming up
to_%e releaséd'ffom the Department of‘Correctiohs after
paying his debt to society for the crime y'all heafd about.

And you must find that he is likely beyond a -reasonable

. doubt to reoffend. And the only thing we've heard from

this stand, the state's oniy witness, is quite frankly,
empirically, objectively he's unlikely.

I would ask you to return a verdict that says heAis
not a sexually violent predator so that when he is done

with his time at the Department of Corrections at the end
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of this year, he goes'homes. Thank you. i appreciate your'
attention.

THE COURT: Any rebuﬁtal, Mr. Flores?
MR. FLbREs: No, Your Honor.
JUR; CHARGE

THE COURT: During this triai,Aladies-and gentlemen,
you and I have certain duties to perform.. As the trial
judge, it's my responsibility to preside over the trial of
this case, gnd to rule upon of'pass upon the adﬁisSibility
Qf'evidence that's'béen presented throughout‘the course of
this trial.

And you are to consider only the competent(evidence

which is before you. You must not insinuate to be ‘true any

suggestion ‘that's made by a question that's askéd of a

witness. The question is not evidence, but you can
consider- it oniy to the extent that it supplies meariing to
the answer that's been provided. bYou should consider the
testimony, along with ény exhibits that have been made a
part of the record in<this case.

Now, I have the additional duty and responsibility to
instruct you on the law'that'applies in this case. And as

the trial judge, I am the sole judge of the law that

-applies. If you have any preconceived ideas as to what the

law is or what the law should be,fyour interpretation of

the law, you must set all that aside. For under your oath
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as jurors, you were to accept the law as I charge it to
you.

Now, if by change:Ivmaké some error today in my
charge, then there is another court‘at another time that

can correct those errors of law. But for purposes of this

- trial, right now, this moment,‘you must accept the law as I

charge it to you as being the correct statement of the law.

Now, 'in every case tried before a jury,Aybu, the

‘jurors, become.the sole; exclusive judges of the facts of

this case. No one can tell you what the facts of this case

are. And if I've done anything throughout the course of

‘this trial that's given you any impression that I am

commenting on the facts, that I'm telling you what facts to

find, that I'm expressing an opinioﬁ»about the facts, I ask

_that you set that aside as well. 1T .assure you I don't have

any opinion about the facts of this case. That's not my

>job-here; that's not my.role. That's your duty,‘your

'respohsibility~as'jurors to determine the facts of this .

case.

Now, in order to do that, you have to analyze and
evaluate the evidence and determine what evidence convinces
you of its truth. In order to do that, you have to judgé
the credibility, or believability of the witnesses who've
testified in this case. And in judging the credibility or

believability -- that's simply a legalistic term meaning
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believability -- you may consider certain factors in
determining that credibility.

Those would include what was the manner and appearance

‘of the witness who testified? Was he or she hesitant or

straightforward in answering the questions? Was the
testimony of -a witness consistent or inconsistent? How did
the witness come to know the facts that he or she testified
té? What was his or her ability to know these facts? Is
there some reason that a witness would want to give
testimony that would help or hurt one side or the.other?l
In other words, was. the witness's testimony biased'or
prejudiced in any manner? And was the witness's testimony
strengthened or weakened by other testimony or other
evidence?

Now, ladies and gentlemen, in determining the
credibility:of the witnesses, you may believe one witness
against several witnesses, or you may believe sevéral
witnesses against one witness. You may believe a portion
of the witness's testimony.-and disregard other portions of
that same witness's testimony. And if you have a good,
sufficient reason for doing so, you may accept a witness's
testimony in its entirety, or you may feject it in its
entirety.

These factors you should not exercise arbitrarily.

But if in your good judgment there is reason for you to
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consider these things, then you should do so.

Your objective, ladiés and gentlemen, is to seek the
truth. You do not determine the truth by counting the
number of witnesses who have testified for one side or the
other. The truth isn't determined counting witnesses.

What the law simply requires is that when you exercise
your mental processes in coming up with what you consider

to be truthful evidence, you use your gocd common sense,

~your sense of logic and reasoning. Use your experiences in

life. You then apply these attributes to the evidence and
determine what you, the‘jury, consider to be truthful
evidence. And then to those true statéments of fact as
détermined by ybu, you apply the law as I will charge it to
you. And then you wili be able to arrive at your verdict.

Your verdict should not be based upon sympathy,

- passion, or prejudice. By your verdict, you have no

friends to reward} and you have no enemies to punish. Your
verdict should simply speak the truth.

Now, under éur rules of evidence, ordinarily a witness
cannct testify aé to opinions or conclusions. An exception
exists for‘those that we call expert witnesses. Those are
witnesses who,_because.of their education and training,
they profess to be an expert in some art or science, and
they can give an opinion in the area in which they profess

to be an expert.
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You should consider any expert opinion that's been
offered in this case and give it the weight you think that.
it deserves. If you should find that the expert's opinion

is not based upon sufficient education or training, or if .

the expert's opinion is outweighed by other testimony or

other evidence, then you are not required to accept. the
witness's opinion. ’

A witness's opinion should be given no greater weight
than that of ény other witness simply because that person
professes to be an expert. And you are not required to
accept an expert's opinion even thoughAit may be
uncontradicted. |

Now, when an expert provides‘an opinion, the opinion
must be stated to a reasonable degree of professional
certainty that the event in question most probably is, in
fact, correct. Now, that does not mean that the expert has
to use the words most probébly.’AIt's enough that fhe
expert states in his or her professional opinion that the
basis of the opinion and the conclusion of the op%nion is
such that it's'one of many causes or most -probable cause
among many other causes.

Now, ladies and gentlemen, in this case the state has
brought this lawsuit under the Sexually Violent Predator
Act here in South-Carolina. The state seeks the civil

commitment of Patrick Guess for long-term control, care,
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and treatment in a secure facility. This is not a criminal

prosecution, but this is a civil case. So, we are not

_seeking incarceration of Mr. Guess. We're talking about

civil commitment in a secure facility.

The state alleges or claims fhat Mr. Guess_is a
sexually violent predator under the law. .Now, Mr. Guess
denies thét he is a sexually violent predator, and- the
burden of proof is therefore on the state to prové by‘
evidence suffiéient to satisfy each of you beyond a
rgqsonable doubt that Patrick Guess is a,sexually(violent
predator.

If thé state is able to meet that'burdén, then you>
must return a”verdict finding that Patrick Guess is'a
sexually violent predator. If the state ié undble to meet
that burden of proof on~6ne or more elements,of its claim,
then you ﬁust return a verdict that finds that Patrick
Guess 1is not a éexuaily viqlent predator.

Now, of course-in most civil caées, the plaintiff or
the person who is bringing the actién only has the burden
of proving that the facts are more likely true than not
true, and that's what‘we call but the greater weight or
preponderance of the evidence. However, in this particular
type ¢f case, the state's burden is more powerful than
that. It must be beyond a reasonable doubt.

What is reasonable doubt? Reasonable doubt is the
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kind bf doubt that would cause a rea;onable person to-
hesitate to act. ©Now, proof beyond a reasonable doubt is
proof that leaves you firmly convinced. Now, there are
very few things that we know with absolute certainty, and
the law does nét require proof that overcomes every
possibleldoubt.

But if based upon your consideration of all of the

evidence that has been presented in this case you are

firmly convinced that the respondent, Patrick Guess, is a

. sexually violent predator, then you must return a verdict

finding that he is a sexually violent predafor.

If, on the .other hand, you think that there is a real
possibility that heﬂis not a sexually violent predator,
then you must give him the benefit of that doubt and return
a verdict showing that he is not a sexually violent
predator.

Reasonable doubt may arise from evidenée that's in
this case, and the evidence that's been presented in this
case. Or it may come from the lack of evidence that's been
presented in this case. It's up to you, ladies and
gentlemen, to determine whether or not reasonable doubt
exists in tgis case.

So, what are the elements that the state must prove
beybnd a reasonabie doubt?. First, the state must prove

that the respondent, Mr. Guess, has been convicted of a
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sexually violent dffense. And I charge you, ladies and
gentlemen, that criminal sexual\condgct in the second
degree with a minor is a sexually viclent offense.
Secondly, the state must prove that Mr. Guess suffers from
a mental abnormality or personality disorder. And third,
the.state must prove that that mental abnormality'or‘
personal;ty disorder makes him likely to engage in acts of
sexual vioience if he is not ﬁonfined in a secure facility
for long-term control, care, énd treatmént.

inherent in all of these elements is.that the state
must prove the requirement that the :espondent, Mr.>Guess‘s
méntal abnormality or personality disorder causes him
serious difficulty in controlling his -behavior. In other
words, the state must prove beyond a reasonéble doubt that
the individual it seeks to commit suffers from a mental
illness which he'canﬁdt sufficientiy'éontrol withoht the
structure and care provided by a mental healfhxfacility,
reﬁdering him otherwise likely to commit a dangerous éct!

Now, in or@gr for you to understand the elements of
the state'sVClaim, you must —-—- I'll define certain terms
for you and the terms that I've used.

Mental ébnormality. Mental abnormality means a mental
conditién affeéting a person's emotional or volitional |
capacity that predisposes the person to commit sexual --

sexually violent offenses. This mental abnormality or
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personality disorder must cause the respondent, Mr. Guess,

- serious difficulty in controlling his behavior.

Likely to eﬁgage in acts of sexual violence means that
the person's propensity to commit acts of sexual violence
is of such a degree as to posé a menace to the health and
safety of others so that he is dangerous to othe;s.’

Agéin, ladieé and -gentlemen, I remind you tﬁat the
burdén of proof is on the_étate to prove. to your
satisfaction béyond a reasénable doubt that the»réSpondent,
Patrick Guess, has been convicted of a sexually violent
offense, as I've instructed you. BEnd also. suffers from a
mental abﬁbrmality of personality disorder, and that
;disorder or ‘abnormality makes him likely to engage in acts
of sexual violence if he is not confined 'in a secure
facility for long-term control, care{ and.treatmént.

_Now, if the sfate carries that burden-;f proof and
convinces ybu beyond a reasonable doubt as to each of these
elements, then you must return a verdict that Patrick Guess
is a sexually violent predator. However, if the state does
no; meet that burden of proof as to one or more of the
élements as I've described, then you mﬁst return a verdict
ffinding that Pétrick_Guess is not a sexually violent
pfedator: |

| Now, ladies and gentlemen, as I've indicated, there

are two possible verdicts in this case. When you arrive at
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your verdict, then it will be time for your foreperson to
complete the form. The form says: We, the jury,

ﬁnanimously find beyond a reasonable doubt. There's a

space that éays: Patrick Guess is a sexually violent

predator. The next 1liné says: Patrick Guess is not a

sexuaily violent predator.

Eased upon fhe law that f've described to you, when
you arrive at your verdict, Mr. Foremahvfthen you check’
whichever blank’is appropriate. Again, if you fiﬂd that
the state has met its burden beyond a reésonable doubt that
Patrick Guess is a sexually violent predator, then you must

check that block. If you find that the state has failed in

~that burden and that ycu find that the state has not proven

beyond a reasonable doubt that Patrick Guess is a éexually

violent predator, then you must check that he is not a

_sexuélly violent predator. No matter what your verdict,

when you have signed the form and placed today's date, we
will be ready to receive you back into court with your
verdict.

Now, ladies and gentlemen, as yoﬁ've heard, your

verdict mﬁst be unanimous; it must be the verdict of all

twelve of you. .You have been sworn as a féir and impartial

jury to determine the facts of this case based upon the
evidence that has been presented, and based upon the law as

I have charged it to you. And when you have done that, you
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will arrive at your verdict, and no one will be able to

complain about the verdict that you have reached, and you

‘would have fully discharged your duty and your

responsibility in this case.
Again, ladies and gentlemen, your verdict should not”™

be based upon sympathy, passion, .or prejudice. Your

verdict should simply speak the truth.

Now, at this time, ladies and gentlemen, I'm gding to

ask that you retire to the jury room. I ask that you not

- begin your deliberations' just yet. The law requires that I

consult with the attorneys to see if I have omitted
anything from mY‘instructions. If T have not omitted
anything, then this verdict form, éiong with the exhibits,
will be sent to you, and you may begin your deliberations.

‘ Mr. Foreman, if at any time throqghout the course of
your deliberations there are any questions.that come up
that you would like for us to try to answer, 1f you will
write the question on a sheet of paper, sign your name,
knock on the door and give it to the bailiff, and we'll try
to answer it. If, however, you have notquestions, when you
have finished the verdict form and signed it, then if you
will, knock on the door at that time and tell us that you
have reacﬁed a verdict. And we will receive you back in to
court to receive your verdict.

~

Ms. Taylor, as the alternate, your role has also been
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extremely important. I ask that when the jury retires,
retires to the juryArQom that you wait outside of the jury
room. Do not go in with them, and I'll come and excuse you
shortly from further service. I appreciate that.

And, ladies and gentlemen, I will tell you that given

the hour, if you decide that your deliberations are such

that you would like to have lunch ordered for you, we can

do that. I will tell you(that it takes at least an hour

_from the time that the lunch is ordered until it is
.received here at the courthouse, and that really depends on

what time the order is pléced. Butfif you decide that you

Qish to do that, if you willvlet me know so that I can get
youAmenus so that you can make that order.

I ask that you retire at’ this time, ladies and
gentlemen, and await further instructions;

(THE JURY EXITS‘AT“il:O7 A.M.)

) TﬁE COURT:. Are»theré any exceptions to tﬁe charge-for

the state?.

MR. FLORES: None from the state, Your Honor.

THE COURT: By the respondent?

MR. BELDING: None, Your Hohoi. Thank you.

THE COURT: 1If you wiil come and look at the verdict
form and make sure it's in proper form, and also the
exhibit and make sure it's appropriate as well.

(COUNSELORS REVIEW EXHIBIT WITH COURT REPORTERS.)
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THE COURT: If you will, tell the jury that they may
begin their delibérations.

We'll stand in recess in this matter until we hear
from them further. TIf you all need to leave for whatever
reason, just let me know, and let Joseph. know so he can get
your numbers.

And, Mr. Guess, they will return you downstairs to the
hblding céll until we hear back from the jury.

(OFF THE RECORD AS JURY DELIBERATIONS BEGIN AT 11:07

THE COURT: Counsel, it's my understanding that the
jury has reached a verdict in the matter of the Stafe vSs.
Patrick Guesé as respondent. Is there anything we need to
take up before we briné the jury ﬁn?

MR. FLORES: Nothing from the state, Your Honor.

' MR. BELDING: Nothing from réépondent. Thank you.
. fHE COURT: Mr. Desas;eufe, if you would ask the jury
fo,come in, please. |

(THE JURY ENTERS AT“lérO4 P.M.)

BAiLIFF: ’All thegﬁurors are present, Your Honor.\

THE COURT: Thank you.

Mr. Foreman, I understand thét you all ha&e feached a
verdict. Is that correct? | |

FOREPERSON: '~ Yes, ma'am.

THE COURT: If you would please pass it to the
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bailliff.

(A PAUSE.)'

THE COURT: Madame Clerk, if you would please publish
tﬂé verdict. '
| CLERK OF COURT: Yes, Your Honor.

VERDICT

In the CQurt‘of Common Pleas for the Fifth Judicial
Circuit, civil action number 2011—CP—40—2334,‘the'matter of
the State of South:Carolina vs. Patriék.Guess, in the |

matter of the care and treatment of Patrick Guess, we, the

4jury,’unanimqusly-find beyond a reasonable doubt Patrick

Guess is a séxually'violent predator. Signed by the
forepe;son, énd the date is 11/15/2011. .

Mr. Foreﬁén;'this is your verdict and the verdict of
the entire jﬁ;y? |

FOREPERSbN: Yes, ma'am.

CLERK OF-COURT: . Thank you.

| THE .COURT: hDo\thé'barties wish to poll tﬂe jurors?

MR. FLORES: No, Your Honor-.

MR. BELDING: No, fbur.Honof. Thank you.

THE COURT: Ladies and gehtlemén, the éourt is not
édncerned with the verdict that you reached so much as I am
concerned with the process by which you reached your
verdict. You listened to the evidence as it was presented

throughout the course of this trial. You also listened to
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my instructions to you as to the law. You determined the
facts in accordance with your view of what that evidence
showed, and .you applied the law as I charged it to you, and
you were able to arrive at your verdict.

And having done so, then no one can complain about the
verdict that you've reached. And you have fully discharged
your duty and your responsibility as jurors in this case.
On behaif of-the county and the state, I'd like to thank-
you very much for your service in this particular case.

I will excuse you for the remainder of the day, but I
will ask that you call back this afternoon after 6 p.m.
We've got a couple of other things going on this week. We
may need your services further, but there's also a
pdséibility we may not need you further. So, I just ask
that you call in just out of an abundance of caution.

~Thank you all very much, and you all are excused for
today;_the rest of thé day, you're free. Just call back
tomorrow —; tonight after 6. .

(THE JURY EXITS AT 12:07 P.M.)

THE COURT: Are there any post-trial motions at this
time? |

MR. FLORES: Not for the state, Your Honor.

MR. BELDING: Your Honor, on behalf of the respdndent,
I'd move for a judgement notwithstanding the jury's verdict

based essentially on the same grounds that I brought up in
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the motion for directed verdict. If you would like to hear
those for the record, I'd be glad to.go through them.-

But I think that this was -an interesting -- it's
always an interesting question of law, particularly
considering it's the issue of likelihood. And of course
the respondent's position is that was not proved beyond a
reasonable doubt, despite jurors' wverdict, and we would ask-
the court fdr a judgement JNOV. |

THE COURT: And I think, based upon the same grouﬁds
-- and I understand the reesons for that. I will say that
judgment notwithstanding the verdict basically imposes upon
me the duty to consider basis and the reasoneAfor the
verdict and whether there is evidence to sUpport that. Or
whether er not the jury's verdiet would have been based
upon some undue, inappropriate reaeon such as prejudice or
passion.

And while these cases always have that element that

‘appealed to the passions of the jurors, I think in this

particular case there was evidence from which they
appropriately made a decision based upon all the'testimony'
that was bresented. They had the duty and the
responSibility to weigh that evidence, and I believe that
their finding was appropriate under the circumstances.

That there is evidence to support their verdict in this

particular case. And being aware that the burden was
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beyond a reasonable doubt, based upon thé evidence that was
presented to them, I think that there was evidence to
support that verdict beyond a reasonable doubt, ard so i
will deny your motion.

MR. BELDING: Thank you, Your Honor. There's nothing
else for the respondent.
SENTENCE OF THE COURT
THE COURT: And basea upon that, then, Mr. Guess, the
jury returned. a verdict finding that you meet the
qualifications or definitions of a sexually violent
predator under the act. And that upon ybur completion of

your sentence within the Department of Correct%ons, that

you would be transferred to the Départment of Mental Health

in a secure facility for long-term care, -control, and

t;eatmgnt.

Mf. Belding will have the opportunity to talk with you
about whether or not you wish tb apbeal the verdict in this
particular case. And I suggest that if you decide --
whatever your deéision is with regard to that, that you
make your wishes clearly known fo Mr. Belding so that he

! - .
can take appropriate action on your behalf.
RESPONDENT: Xes, ma'am. .
THE COURT: Thank you, and with that, I believe the

state will prepare an order to that effect.

MR. FLORES: Yes, Your Honor. I do have an order

115




3745 PPN B0 g S 0, 8 et SN

oo S N G s s o PR o
i prEae e S s eSS A

WITNESSES The State of South Caro!ma,

:‘SD Inv. L. Weeks, RCSD RICHLAND

- Y -County of

COURT OF GENERAL SESS‘ONS

0 - #00 JANUARY TERM 2002
~
o
~ THE STATE
. vs. -
ARREST WARRANT NO. : , ‘ ' "PATRICK GUESS

NPO204g

ACTION OF GRAND JURY

TR DR
5 E‘UL‘- Bm‘"d;".mﬁ'x‘

Sn. 4

Foreman of Grand Jury

O1/23 [03- Indictment for |
. . CRIMINAL SEXUAL CONDUCT WITH A
VERDICT ‘ MINOR SECOND DEGREE

K‘ﬁ\l'\\“ S. C. Code Section 16-3-655(3) Class C-Felony
0397 . .

\2'\‘ B Wi Srey
.o o\oea______
Foremas\A( Petit J@\K Date: ‘ ‘

9Ll



'FORM 32 (12/87)

337
STATE OF SOUTH CAROLINA ) ' INDICTMENT FOR
COUNTY OF__RICHLAND ; l CRIMINAL SEXUAL CONDUCT WITH
- ' A MINOR SECOND DEGREE
. ‘ i )
At a Court of General Sessions, convened on . January 23, 2002
the Grand Jurors of RICHLAND County present upon their oath:

\ N
That PATRICK GUESS did in Richland County on or about the 24th day of

April, 2000 engage in sexual battery; to wit: sexual intercourse or any

R e

intrusion, however slight, into and with the body of the victim

a vietim who'was at least fourteen years of age, but who was less ‘than sixteen
years of age and the said Patrick Guess is older than the victim, all in violation

of §§16-3-655(3) of the Code of Laws of South Carolina 1976, ‘as amended.

Against the peace and dignity of the State, and contrary to the statute in such case made and

provided.
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IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA )
COUNTY OF RICHLAND ) . FOR THE FIFTH JUDICIAL CIRCUIT
. : )
State of South Carolina, )
. ) Civil Action No.: 2011-CP-40-2334
Petitioner, ) :
) | S n
v ) VERDICT & =
) omn ' L E
Patrick Guess, ) .‘3 r-_l:_: = i
’ ) P OV [TE
Respondent. ). oL B [T
| ) ws X =
IN THE MATTER OF THE CARE AND = ) & < =z
TREATMENT OF PATRICK GUESS ) g; - —
. ) 14

WE, THE JURY, UNANIMOUSLY FIND BEYOND A REASONABLE DOUBT:

[><] E Patrick Guess IS a Sexually Violent Predator.
[1 . Patrick Guess IS NOT a Sexually Violent Predator.
Foreperson %

Date: J\ (}%OH
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FIFTH JUDICIAL CIRCUIT |
COUNTY OF RICHLAND )
, )
IN THE MATTER OF THE CARE ) CASE NO. 2011-CP-40-2334
AND TREATMENT OF ) ) o
PATRICK GUESS, ) ORDER OF COMMITMENT = )
RESPONDENT. ) O’; = =
_ ) 5 2
The trial of this case was held in the County of Richland in the Court of Cog;m,on PRks th S-‘_
week of November 14, 2011. A jury of citizens from Richland County heard this cags pursuzRt to 33 &
request for a jury trial filed by the State. Assistant Attorney General Lloyd V. Flores¢x }repregpnte %
the State. David E. Belding, Esquire, represented the Respondent. The jury havigg heard the =

presentation of the evidence made the following findings of fact pursuant to South Cepplin&Tode
Sections 44-48-90 and 44-48-100:

The State has proven beyond a reasonable doubt that Respondent, Patrick Guess, isa sexually

~ - violent predator as that term s deﬁned in South Carohna Code Secnon 44-48- 30

NOW, THEREFORE IT IS ORDERED ADJUDGED AND DECREED THAT

(a) Respondent is comrhitted to the Department of Mental Health for his long-term control,
care and treatment;

. (b) Respondent is to continue to be detained in the South Carolina Department of Corrections
until his projected release date, and then transported by the Department of Corrections to the
secure facility of the South Carolina Department of Mental Health, at 4460 Broad River
Road, Columbia, SC 29210. The Department of Corrections is to transport Respondent on
such scheduled date as the Department of Corrections coordinates with the Department of

Mental Health.
AND IT IS SO ORDERED.
The onorable ATison Renee Lee
Chief Administrative Judge for the Fifth
‘ Judicial Cirenit Court of Common Pleas
2011 '

Columbia, South Carolina

NOV 1§ 2011

S.C. Supreme Court



FORM 4

STATE OF SOUTH CAROLINA . ‘ JUDGMENT IN A ~<VIL CASE

COUNTY OF ]

IN THE COURT OF COMMON PLEAS : CASE NO.<)) cp-U0O- 833
Stete of S.C. “Patvicie Goess

=

PLAINTIFF(S) DEFENDANT(S)

: Attorney for : [ ] Plaintiff [ Defendant
Submitted by: ' or

[ Self-Represented Litigant

- DISPOSITION TYPE (CHECK ONE)
JURY VERDICT. This action came before the court for a trial by jury. The issues

[
ﬂ m =
have been tried and a verdict rendered. > = .
O DECISION BY THE COURT. This action came to trial or hearing before the court.co r:a.:‘ D e
The issues have been tried or heard and a decision rendered. o =< .
[0  ACTION DISMISSED (CHECK REASON): [ Rule 12(b), SCRCP; [J Rule 41(2),-OM ¢y |~ &
SCRCP (Vol. Nonsuit); (] Rule 43(k), SCRCP (Settled); [ Other o= } File
[0  ACTION STRICKEN (CHECK REASON): [] Rule 40(j), SCRCP; [ Bankruptcy; mé o o <
[ Binding arbitration, subject to right to restore to conﬁrm, vacate or modify "_g - Nt
arbitration award; [_] Other S o S

O DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE B&)
[ Affirmed; [] Reversed; [ ] Remanded; [] Other
NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOW ER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.
IT IS ORDERED AND ADJUDGED: [] See attached order (formal order to follow) [} Statement of Judgment

'bytbeCowt MW Z 7§RDER INFORMATION y,,/ Zufg /,ngm ;W |

This order gends [] does not end the case.
Additional1nformation for the Clerk :

»

INFORMATION FOR THE PUBLIC INDEX
Complete this section below when the judgment affects title to real or personal property or if any amount
should be enrolled. If there is no judgment information, indicate “N/A® in one of the boxes below.

Judgment in Favor of Judgment Against Judgment Amount To be Enrolled
(List name(s) below) . (List name(s) below) . (List amount(s) below)

s '

g

3

If applicable, describe the property, including tax map information and address, referenced in the order:

The judgment information above has been provided by the submitting party. Disputes conceming the amounts contained in this
form may be addressed by way of motion pursuant to the SC Rules of Civil Procedure. Amounts to be computed such as interest
or additional taxable costs not available at the time the form and final order are submitted to the judge may be provided to the
clerk. Note: Title abstractors and researchers should refer to the official court order for judgment details,

SCRCP Form 4C (10/2011) Page 1 of 2
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s SQUIE Ufstaey

For Clerlz of Court Office Use Only

Circuit Court Judge

This judgment was entered on the day of A , 20 and a copy mailed first class or

placed in the appropriate attorney's box on this ,ﬂ'ﬁ day ofNU\/, ,20] ] _to attorneys of record or
to parties (when appearing pro se) as follows:

Lioyd V. Flores by Invid E. Beldin

ATTORNEY(S) FOR THE PLAINTIFF(S)

Court Reporter:

SCRCP Form 4C (10/2011) Page 2 0f 2



WITNESSES
:SD Inv. L. Weeks? RCSD

ARREST WARRANT NO.

702048

ACTION OF GRAND JURY
TR DI
UL L

“L/),)-‘ ’\5.

Foreman of Grand Jury

Or /23 !oau

" YERDICT

VA My

LS

The State of South Carolina,

County of ____-CHLAND
COURT OF GENERAL SESSIONS -
#00 JANUARY  TERM 2002
THE STATE

vs.

PATRICK GUESS

" Indictment for

~ CRIMINAL SEXUAL CONDUCT WITH A
MINOR SECOND DEGREE ‘

0397

-0 :

S. C. Code Section 16~-3-655(3) Class C~Felony

€el
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FORM 32 (12/87)

v V .
STATE OF SOUTH CAROLINA ). o INDICTMENT FOR
COUNTY OF___RICHLAND ; CRIMINAL SEXUAL CONDUCT WITH:
: A MINOR SECOND DEGREE
‘ . ¢
At a Court of General.Sessions, convened on January 23, 2002

the Grand Jurors of RICHLAND County present upon their oath:

That PATRICK GUESS did in Richland County on or about the 24th day of

"April, 2000 engage in sexual battery; to wit: sexual intercourse or any

intrusion, however slight, into and with the body of the victim MK .

a victim who was at least fourteen years of age, but who was less than sixteen -
years of age and the said Patrick Guess is older than the victim, all in violation

‘of §§16-3-655(3) of the Code of Laws of South Carolina 1976, as amended.

Against the peace and dignity of the State, and cdmrary to the statute in such case made and

provided.

SOLICITOR




CERTIFICATE OF COUNSEL FOR APPELLANT

Counsel for appellant certifies that this Record on Appeal contains all material proposed to
be included by any of the parties and not any other material and that this Record on Appeal
complies to the best of my ability, with the August 13, 2007, order from the South Carolina’
Supreme Court entitled “Interim Guidance Regarding Personal Data Identifiers and Other
Sensitive Information in Appellate Court Filings.” . :

Robert M. Dudek
Chief Appellate Défender

June 17th, 2013

* South Carolina Commission on Indigent Defense '
Division of Appellate Defense
PO Box 11589 :
Columbia, S. C-29211-1589
(803) 734-1330 '

ATTORNEY FOR APPELLANT
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STATE OF SOUTH CAROLINA
IN THE COURT OF APPEALS
Appeél from Richland County
Alison Renee Lee, Circuit Court Judge - ; aé ROw gVE
' » JUN 17 2013
IN. THE MATTER OF THE CARE AND | SG Gourt g Appeals

TREATMENT OF PATRICK GUESS,

APPELLANT

Appellate Case No. 2011-203688

CERTIFICATE OF SERVICE

' certify that a true copy of the Record on Appeal in the abo{/e referenced case has been
served upon Deborah RJ. Shupe, Esquire, at Rembert Dennis Building, 1000 Assembly Street,

Room 519, Columbla SC 29201 this 17th day of-June, 2013.

Brandon Hall '
Administrative Specialist

SUBSCRIBED AND SWORN TO before me
this 17th day of June, 2013.

Lo ws)

No:[ary Public for South Carolina

My Commission Expires: _October 2, 2013 .




