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STATE OF SOUTH CAROLINA
IN THE COURT OF COMMON PLEAS

COUNTY OF SPARTANBURG

Gregory J, Feldman, MD, Joseph

A. Boscia I1I, MD, Upstate Lung and
Critical Care Specialists PC, and
Devendra T. Shantha, MD,

Plaintiffs, Complaint

(Jury Trial Demanded)

St

VS,

William Matk Casey, C. A, No. 2010-CP-42-
Ray E. “Chuck” Thompson, and

Charles M. Fogarty, MD,

Defendants.

Ll R W A A L VS W N’ S e S o

Now comes the Plaintiffs complaining of the Defendants and allege:

Venue and Jurisdictional Allegations

1. That Plaintiffs are citizens of the County of Spartanburg, State of South
Carolina,
2. Defendants are, upon information and belief, citizens of the County of

Spartanburg, State of South Carolina.

3. Venue and jurisdiction are vested in the Circuit Court of the Seventh Judicial

Circuit in and for Spartanburg County, South Carolina.
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Factual Allegations

4, The medical malpractice action from which this complaint arises was captioned
William Mark Casey v. Gregory J. Feldman, M.D., Joseph A. Boscia, lll, M.D,, Devendra Shantha,
M.D. and Upstate Lung and Critical Care Specialists, PC, filed in the Court of Common Pleas for
Spartanburg County, Seventh Judicial Circuit, case number 2006-CP-42-1728.

5. In the medical malpractice action, William Mark Casey through his attorney, Mr.
Ray E. “Chuck” Thompson, alleged Doctors Feldman, Boscia and Shantha breached the standard of
care respecting his medical treatment and as a result, Mr. Casey suffered various injuries including
fraumatic brain damage.

6. Mr, Casey sought actual and punitive damages arising out of cextain treatment and
care, which took place by the Doctors from May 28, 2004 through June 3, 2004,

7. Essentially, Mr, Casey was admitted fo Sparfanburg Regional Medicqi:;@erﬁgr o

suffering from chest pain ocourring while at his workplace at Michelin on May 28, 20043 & Hx{‘i
F d ] '{i';:a ;7
8. As part of the medical work-up at the emergency room, a chest x-ray \A_!‘a’s doﬁ\ﬁ’ on‘:'f“ ’

¥y
by
LN

: e S
that date which revealed a small metallic density foreign body, appearing to bc;iwithrg); M, 5P

Yo ql Ny
Casey’s airway. (e
9. Accordingly, Dr. Boscia performed a flexible bronchoscopy, which revealed

abnormal tissue within Mr. Casey’s airway, but did not result in retrieval of a foreign object.
10.  Thereafter, Dr, Boscia referred Mr. Casey to his partner, Dr, Feldman, for a rigid

bronchoscopy.

11, Mr. Casey was sent home until June 3, 2004 when he was admitted for the rigid

bronchoscopy.
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12, Dr. Feldman performed the rigid bronchoscopy with Dr. Shantha, who was the
attending anesthesiologist.

13. At the close of the rigid bronchoscopy, Mr. Casey suffered a pneumothorax, a
known risk, requiring his stay in the hospital through June 6, 2004.

14, Following his release from the hospital, Mr. Casey began to complain of pacing
the floor, forgetfulness, short-term memory loss, personality changes and total disability.

15.  After Doctors Feldman and Boscia would not support Mr. Casey’s disability
claims, Mr. Casey then came to be under the care of Charles Fogarty, M.D., another Spartanburg
Pulmonologist.

16.  Mr. Casey, Mr. Thompson and Dr, Fogarty asserted that as a result of the rigid
bronchoscopy, Mr. Casey suffered a permanent brain injury due to bubbles or air emboli
migrating to Mr. Casey’s brain,

17.  The office notes of Joseph Grace, Ph.D., a psychologxst and theraplst m
Spartanburg who has seen Mr Casey on a semi-weekly basis since his alleged mjjmesé:s;vere,; N

L _-,-1
allowed into evidence in the medical malpractice action by agreement of the partles D

18, Contrary to the claims of Mr., Casey, the notes of Dr, Grace show that M%”'«. Caﬂéy~

was interacting with females and carrying on an active social life within the first year td}year and
a half after his alleged injuries.

19.  Mr. Casey and his attorney, Mr. Thompson, knew of this information contained
within paragraph number 18,

20.  Additionally, Dr, Grace’s notes show that Mr. Casey complained bitterly about
the diminishment of his skills with his short game in playing golf and that he simply did not

enjoy golf as much as he did before,
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21, However, Mr, Casey’s golf handicap printout from the South Carolina Golf
Association showed that his golf handicap was lower after the supposed injury than it was prior
thereto,

22. It was clear Mr. Casey continued to play golf with a reasonable degree of
frequency after the treatment and care by Doctors Feldman, Boscia and Shantha,

23. M Casey and his attorney, Mr. Thompson, knew of this information contained
within paragraph numbers 20, 21 and 22.

24.  The notes of Dr. Grace also indicated that Mr, Casey had additional stressors at
work in his life which pre-existed any treatment and care by Doctors Feldman, Boscia and
Shantha and which experts acknowledged would be the type forces which induce depression.

25.  Some examples where that Mr. Casey had undergone a separation from his wife
of many years, his teenage children were engaging in froublesome behavior, he had financial
stresses which had caused the sale of his home on the golf course and he for many years had

continued to work on an cxtremely demanding job which required large amounts of nargotic ggd .
P

s o~
- S

o = ‘.?,":’
non-harcotic pain medication to get through the day. ( &
i )
26.  Mr, Casey and his attorney, Mr. Thompson, knew of this informatio.{f contrgne
Eomou
within paragraph number 24 and 25, RS

alleged negligence, testified he saw no permanent psychiatric or behavioral injury, but only
anxiety and depression and that Mr, Casey had not been honest with him about his pre-existing
deptession,

28.  After a period of depression, Dr. Smith indicated Mr. Casey was able to return to

the workforce in early 2006.

4
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29.  Mr. Casey and his attorney, Mr, Thompson, knew of this information contained
within paragraph numbers 27 and 28.

30. Beforc seeing Mr. Casey as a patient within his medical practice, Dr. Fogarty
incredibly hatched a theory that Mr. Casey had suffered a brain injury, despite being a
Pulmonologist and not a Neurologist or any other specialist relating to such brain injuries.

31.  That theory was cultivated by Dr, Fogarty along with a number of allegations of
deviations from the standard of care by Doctors Feldman, Boscia and Shantha and suit was filed
in 2006.

32. It is important to note that an admitted fact of the medical malpractice action was
that Dr. Fogarty’s theories of Mr. Casey’s alleged injuries were unsupported by any medical
literature.

33,  Dr. Fogarty’s tole on behalf of Mr. Casey far exceeded the reasonable role of a

treating physician or expert witness and he became an active co-conspirator and calalyst of the

litigation team, thereby seeking to ensure success for the nefarious venture.

’../"j

“-4

34.  Dr. Fogarty attempted to hide his role and level of involvement in thq me(ﬁzr,al
malpractice action by making material misrepresentations during his deposition. N

35.  Dr Fogarty was well known by Doctors Feldman and Boscia, prior tg: the ;{a)edm:

f"t", u

X
=

=< .l e
'~

malpractice action, G* =
36.  Before Doctors Feldman and Boscia became partners within Upstate Lung and
Critical Care Specialists, Doctors Feldman and Fogarty had been partners for a number of yeats.

37. The Feldman/Fogarty separation from joint medical practice had been

acrimonious.
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38,  In addition, Doctors Feldman and Boscia had formed a pharmaceutical research
company, which Dr. Fogarty viewed as competition to his own medical practice and research
company.

39.  Prior to the medical malpractice action, Dr. Fogarty actively sought to interfere
with Doctors Feldman’s and Boscia’s research company and their patient cate,

40,  During the medical malpractice action, Mr. Thompson, Mr. Casey’s attorney,
arranged for a diagnostic medical test (MRI) to be performed on Mr. Casey’s brain under a fictitious
name and birth date,

41, Mr. Thompson arranged for the test through his brother-in-law, a North Carolina
general surgeon having no connection to Mr. Casey or the case, to be performed at an out of state
hospital.

42, The Radiologist’s report of the MRI test results stated that the MRI was negative,

43,  Mr. Thompson received this report, and then continued to litigate the matter for
eighteen months thereafter without revealing the MRI test or the radiology report.

44,  To maintain the secrecy of the MRI test and findings, Mr. Thompson insh-qgcd I\r/g

o
= o

Casey to deny having any diagnostic medical tess, including specifically, the MRI, in ﬁ}s s\:@‘-n

Ty it
deposition testimony less than seven months after the MRI was performed and Mr. Caseydid §8 ,;Z:}ff?-.f.l
e LTy
. . & So, SR
45.  Ultimately, the Doctors’ counsel fortuitously leamed of the test by Svirfugof gn'c, (G
i & (] (\:? e
anonymous letter sent to attorney Spencer King. O ¥

2
46,  The MRI test results were very important, inasmuch as it would tend to negate the

theory that Mr, Casey suffeied irieversible brain damage on June 3, 2004,

Record Appendix 7




47. Ttwasa mé.tcrial, important piece of evidence to the Doctors, which was withheld,
concealed, and secreted from them by Mr. Casey and his counsel, with a very high degree of
impropriety.

48, By the time the Doctors’ counsel received the Casey affidavit confirming the MRI
and the results of the MR, in excess of thirty depositions had been taken.

49.  These depositions included all of the Doctors, eight treating physicians and five
medical experts,

50.  The medical malpractice action was tried before the Court and a jury in the
Spartanburg County Court of Common Pleas, commencing May 11, 2010,

51.  After 14 trial days before the Court and spanning three weeks, the jury returned a
verdict in favor of the Dactors on May 28, 2010 after deliberating between two and two and one-
half hours.

52.  Prior to the trial, Dr. Shantha had been dismissed from proceedings by a motion

for summary judgment.

FIRST CAUSE OF ACTION
(Abuse of Process) PO
' : xs ¥
T 8 &8
T i
53.  Plaintiffs reallege all above paragraphs, to the extent not inconsistent h,_ér_em;@’ as_-;@;?
- o ~ L3y -5,
e Lo
if each is set forth ir toto hereunder. = v M,
T S o
G S, 28

54,  Defendants have misused the legal process of the medical malpraoticghcti;{g in,zijhzgf
attempt to accomplish a purpose for which said proccedings were not allowed by law,
specifically, the assassination of Plaintiffs’ reputafions by publicizing serious and unfounded

allegations against them, and the attempted misuse of the legal process for personal, professional,

and economic gain,
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55.  Defendants have acted with malice and conscious disregard for the rights of the
Plaintiffs by committing willful acts of submission of false statements and attempted suppression
of evidence, which was required to be produced by the process of litigation, in an effort to injure
the PIain’tiffs.

56.  Plaintiffs have suffered damages, loss and harm, inclnding but not limited to their
reputations, money, emotional tranquility, and privacy.

57.  That said damages, loss and harm was the ‘proximate and 'legal. result of the

misuse of such legal process aforementioned.

SECOND CAUSE OF ACTION
(Civil Conspiracy)

58.  Plaintiffs reallege all above paragraphs, to the extent not inconsistent herewith, as
if each is set forth ir foto hereunder.

59.  Defendants joined together to injure and damage the Plaintiffs. The common and
shared purpose of the enterprise, or conspirators, was to economically reward themselves at the
expense of the Plaintiffs through the misuse of the medical malpractice action. ey

2
60,  Defendants sought monetary gain by way of settlement or judgmcnt.r%Fu

2

<N
Defendant Fogarty also sought fo professionally damage the Plaintiffs, thereby incf;@asing\lhi
)

. <
own business value and productivity at the expense of the Plaintiffs’ businesses and Heir !
productivity.

61,  The Defendants’ actions resulted in damages, including, but not limited to, loss of

productivity, attorneys’ fees and costs, émotional distress, damage to professional Plaintiffs’

reputations, accounting expenses and further damages to be ascertained through this lawsuit.

8
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WHEREFORE, plaintiff prays that this court enter judgment:

a. For a jury trial to be conducted in this matter;
a. For actual and compensatory damages in an amount to be determined by the jury;
b. For punitive damages in an amount to be determined by the jury; and
c. For the cost of this action, including reasonable attorney’s fees and for other such
relief as appears just and equitable in the premises.
F. MILTON MANN, JR
ATTORNEY FOR PLAINTIFF
BY: *
. MiltonMann, Jr., Esquire
C Bar No. 68250
1089 Boiling Springs Road
Spartanburg, South Carolina 29303
(864) 208-0359 -
P
October 27, 2010 moon L«;’ &2
Lo e
::‘ " ‘(:':’ TZ)
{ &a e

Spattanburg, South Carolina

9
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STATE OF SOUTH CAROLINA
IN THE COURT OF COMMON PLEAS

N N N

COUNTY OF SPARTANBURG
Civil Action No.: 2010-CP-42-5743

Gregory I, Feldman, MD and
Joseph A. Boscia, 111, MD, and
Upstate Lung and Critical Care
Specialists, PC, and

Devendar T, Shantha, MD,

Plaintiffs,
DEFENDANT WILLIAM MARK CASEY'S

Vs, MOTION TO DISMISS

William Matk Casey,
Ray B, “Clmck” Thompson, and
Charles M. Fogatty, MD,

Defendants.

N N M N St Nat M Nl S i Nl Nt e N

TO:  The plaintiffs, and F. Milton Mann, Jr,, Esquire, their counsel:

YOU WILL PLEASE TAKE NOTICE that the undersigned, as counsel for Defendant
William Matk Casey, will move tﬁs Honorable Court, on the tenth day after service hereof;, or as
soon thereafter as counsel may be heard, and at such time and place as the Court shall direct, for
an Order, dismissing the plaintiffs® complaint against him.

The grounds for the motion are that the plaintiffs’ complaint fails to facts sufficient fo
constifute & cause of action against this defendant. The motion is made pursuant to Rule
12(b)(6), South Carolina Rules of Civil Procedure.

In the alternative, and as further grounds for the dismissal of the complaint, Defendant
Casey will inove for disrnissal on the grounds that the plaintiffs have failed to join a party under
Rule 19(a), South Carolina Rules of Civil Procedure . The motion is made pursuant to Rule

12(b)(7), South Caroling Rules of Civil Procedure.
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The motion will be supported by any memoranda to be filed by the defendant, by the
applicable precedents, and by such argument of counsel as the Court may allow.

Counsel hereby affirms that as this motion is a motion to dismiss, no consultation with
opposing counsel is required, pursvant to Rule 11(a), South Carolina Rules of Civil Procedure.

Respectfully submitted,
Mooneyham, Betty & Karow, LLC

CRVe

Joe MW ath, S.8, Bar No. 004041
Attorneys for Défenddnt William Mark Casey

Post Office Box 8359

Greenville, South Catolina 20604
864.421.0036 Fax 864.421.9060
joe@upstatetriallawyers.com

Greenville, South Carolina

December 15, 2010
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IN THE COURT OF COMMON PLEAS
SEVENTH JUDICIAL CIRCUIT

STATE OF SOUTH CAROLINA

COUNTY OF SPARTANBURG
C.A.NO.: 2010-CP-42-05743

Gregory J. Feldman, MLD., Joseph A,
Boscia, I, M.D., Upstate Lung and
Critical Care Specialists, P.C,, and
Devendra T. Shantha, M.D,,

)
)
)
)
)
)
)
)

Plaintiffs, ) MOTION TO DISMISS OF DEFENDANT
) RAY E."CHUCK" THOMPSON
)

)
)
)
)
)
)

VQ

Wiltiam Mark Casey, Ray E. "Chuck"
Thompson, and Charles M., Fogarty, M.D.,

Defendants.

To: Plaintiffs and the‘ir counsel;

Defendant, Ray E. "Chuck®” Thompson, by and through his undersigned attorneys,
hereby moves this Honorable Court at such time and place as counsel may be heard for an Order
dismissing the Complaint filed against him herein, This motion is made pursuan{ fo SCRCP
Rule 12(b)(6) and is based on the fact that each cause of action pled in the Plaintiffs’ Complaint

fails to state facts sufficient to constitute a cause of action and should be dismissed, The motion

Z?tqa

ae

is further based on SCRCP Rule 12(b)(7). e @ 0y
. o =2 3{;
This motion may be supported by any memoranda as may be filed with the Coint, g ;%;’2
+ e ol {
. !E{: ‘ %W(?‘I“T:
, o e PO
%%& X of
— a .-‘: '(fé

k72

Méfthew H, Henrikson (SC Bar #07897) o
CLARKSON WALSH TERRELL & COULTER PR
Attorneys for Defendant Thompson

Post Office Box 6728 . -

Greenville, South Carolina 29606

Phong: (864) 232-4400
mhenrikson@clarksonwalsh.com

it

i1

A

December 16, 2010
Greenville, South Carolina
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STATE OF SOUTH CAROLINA )
)
COUNTY OF SPARTANBURG )
)
)
Gregory Feldman, MD, Joseph Boscia, IIT, 6t )
al.
Plaintiff,
vs.
William Mak Casey, Ray B. "Chuck"

Thompsor, and Charles M. Fogarty, MD

Defendant, )

IN THE COURT OF COMMON PLEAS
7th JUDICIAL CIRCUIT

CASENO.: 2010 -CP-42-5743
MOTION AND ORDER INFORMATION

FORM AND COVERSHEET

Plaintiff’s Attorney:

F, Mllton Mann, Bar No. 68250

Address:

1089 Boiling Springs Rd.

Spartanburg, SC 29303

Phone; 864-208-0359Fax 864-208-0233
B-mail: milton.mann@gmal.comOther:

Defendant’s Aitorney:

Charles M. Fagarty, MD, Bar No. Pro Se
Address;

450 Mudd Creek Rd

Inman, SC 29349

Phone: 864-431-694 Fax864-583~1518
E-mail: cfogarty@medresearch.comOther:

SMIMOTION HEARING REQUESTED (attach written motion and complete SECTIONS X and 11I)
" TFORM MOTION, NO HEARING REQUESTED (complete SECTIONS I and ITI)
PROPOSED ORDER/CONSENT ORDER (complete SECTIONS 11 and ITI)

RBstimated Time Needed: 30 minutes

SECTION X: Hearing Information
Nature of Motion: 12(bh)(6) Motlon to Dismiss Complaint
Court Reporter Needed: DIYES/[]NO

[ JWritten motion attached
[TRorm Motion/Order

SECTION II: Motion/Order Type

Ihereby move for relief or action by the court as set forth in the attached proposed oxder.

December 20,2010

Signaturs of Attotney for [ ] Plaintiff /[ ] Defendant

Date submitted

PAID. AMOUNT: §_ 25, ¢
[ 1EXEMPT:

Indigent Status

[} Motion for Publication

Sexually Violent Predator Act
[ Motion for Stay in Bankruptc

SECTION IIH: Motion Fee

[ Rule to Show Cause in Child or Spousal Support
(checkreason) [ | Domestic Abuse or Abuse and Neglect
[ State Agency v, IncdHgent Paxty

[] Post-Conviction Relief

Motion for Execution (Rule 69, SCRCP)

[} Proposed order submitted at request of the court; or,
reduced to writing from motion made in open court per judge’s instructions

"] MOTION BEE COLLECTED: $
[L] CONTBSTED -- AMOUNT DUE:

Name of Court Reporter:
[ Other:
JUDGE’S SECTION

"1 Motion Fee to be paid upon filing of the attached | JUDGE CODE
otdet,
[] Other; Date:

CLERK’S VERIFICATION
Collected hy: Date Filed:
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STATE OF SOUTH CAROLINA
IN THE COURT OF COMMON PLEAS

COUNTY OR SPARTANBURG

Gregory J. Feldman, MD,

Joseph A. Boscia IH, MD,

Upstate Lung and Critical Care Specialists,
Devendra T. Shantha, MD, .

2010-CP-42-5743

Defendant Fogarty’s Motion
Plaintiffs, To Distiss Plaintiffs’ Complaint
Vs,

William Mark Casey,
Ray B. “Chuck” Thompson,
Charles M. Fogarty, MD,

e N S Nt e St St Nt S Nl S N Sd Nt S N N

Defendant, Charles M, Fogarty, MD Motion to Dismiss Complaint of Gregory J. Feldman,

MD, Joseph A. Boscia 1L, IMD, Upstate Lung and Critical Care Specialists PC, and
Devendra T. Shantha, MD Pursuant to SCRCP 12(b)(6) With Memorandum in Support,

Defendant Charles M. Fogarty, MD, acting pro se, heteby gives notice of his intent to
move and does so move this Coutt to dismiss the Complaint of Gregory J. Feldman, MD, Toseph
A. Boscia, TII, MD, Upstate Lung and Critical Care Specialists PC, and Devendra T. Shantha,
MD (collectively referred to as “Plaintiffs” or “Doctors Feldman, Boscia, and Shantha”) puisuant
to Rule 12 (b) (6) of the SCRCP. The Plaintiffs have alleged two causes of action: abuse of

process and civil conspitacy. The Plaintiffs’ Complaint should be dismissed for the following

reasons:
1) Plaintiffs’ civil conspiracy claim is time barred by the applicable statute of

limitations.

1
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2) Plaintiffs’ civil conspiracy claim does not meet the pleading requirements undet
South Carolina Law and should be dismissed since the civil conspiracy claim does
not state any additional acts in furtherance of the conspiracy, but merely incorporates
the same allegations contained in the abuse of process claim,

3) Plaintiffs> abuse of process claim js time barred by the applicable statute of
limitations.

4) Plaintiffs' abuse of process claim does not state facts sufficient to support the tott of
abuse of process against the Defendants because the Complaint does not allege any
facts or reasonable inferences that could be drawn to support the allegation that the
primary objective of the medical malpractice action against Doctors Feldman, Boscia,

and Shantha was outside the scope of a medical malpractice action,

MEMORANDUM IN SUPPORT OF MOTION TO DISMISS PLAINTIFES’
COMPLAINT

Jgsue 1 — Civil Conspiraey Clair is Time Barred by Applicable Statute of Limitations,

In. South Carolina, civil conspiracy has a three (3) year statute of limitations. According
to Paragraph 59 and Paragraph 60 of the Complaint, Charles M. Fogarty along with the other
Defendants (Mark Casey, the patient in the undetlying medical malpractice action, and Chuck
"Thompson the attorney who filed the malpractice action) conspired together to damage the
Plaintiffs by sning the Plaintiffs for medical malpractice. The Complaint alleges that the civil

2
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conspiracy was that the “Defendants [Fogarty, Thompson, Casey] sought monetary gain by way
of settlement or judgment” (Complaint Patagraph 60). Furthermore, according to the Complaint,
the malpractice lawsuit filed against Doctors Feldman, Boscia, and Shantha commenced in 2006,
The medical malpractice suit made demands for judgment against Doctors Peldman, Boscia, and
Shantha (Complaint Paragtaphs 4, 5, 6 and 31), The Plaintiffs” Complaint states that Doctors
Peldman, Boscia, and Shantha were damaged by the filing of the medical malpractice action
against them. The Complaint avets that in seeking monetary zedress from Doctors Feldman,
Boscia, and Shantha for their alleged substandard care of Casey, Defendants Fogérty, Casey, and
Thompson wete engaging in a civil conspiracy. Therefore, even when teading the Camplaint in
the light most favorable to the Plaintiffs, the statute of limitations on the civil conspiracy claim
began to acciue in 2006 when the medical malpractice lawsuit was filed because the medical
malpractice lawsuit sought “datages” which according to the Plaintiffs’ Complaint was the
ovest conspiracy “act” which damaged them, The Complaint asserts that Doctors Feldman,
Boscia, and Shantha wete aware of the lawsuit against them in 2006. Accotding to the
Complaint, Doctors Feldman, Boscia, and Shantha wete awate of two of the alleged conspitators
(Casey and Thompson) in 2006 and Doctogs Feldman, Boscla, and Shantha discovered in 2006
that they were the alleged victims of a conspiracy. 'Iﬁereforc, the applicable statute of
Jimitations for the alleged civil conspiracy that Doctors Feldman, Boscia, and Shantha now assert
began to accue it 2006, The statwte of Limitations hegins to ran when the facts and
circumstances of an injuty would put a person of common knowledge and expetience on notice
that some right has been invaded or that some claim against another party might exist. (Wigging
v Edwards, 442 S.E 2d 169, 170). The statute of limitations is triggered when the plaintiff

discovers the injury, not when he discovers the identity of another alleged tort feasor. (See

3
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Wiggins, 442 S.B. 2d at 170), According to the Complaint, Doctors Feldman, Boscis, and
Shantha were damaged by the commencing of the lawsuit by two of the alleged conspirators
(Casey and Thompson) in 2006, There is absolutely no uncertainty according to the Complaint
that Doctors Feldman, Boscia, and Shantha knew of Thompson and Casey’s identities in 2006.
Purthermore, Doctors Feldman, Boscia, and Shantha have alleged in their Complaint that they
suffered damages in 2006 as a tesult of the malpractice lawsuit being filed against'them. Even
veading the Complaint in the light most favorable to Doctors Feldman, Boscia, and Shantha, the
Complaint fails to allege facts sufficient to suppott a claim for civil conspiracy because the
applicable statute of limitations expired in 2009; yet the Plaintiffs did not file this action until

October 2010.

1§§i1e 3, — Civil Conspiracy Claim Fails to State Additional Acts in Fartherance of the

Conspiracy.

Even if this Court were to reject the argument that the civil conspitacy claim is due to be
dismissed due to the applicable statute of limitations, the civil conspitacy elaim should still be
dismissed because the conspiracy claim fails to state additienal and independent acts in
furtherance of the conspiracy that have not alfeady been incorporated in the abuse of process

cause of aclion,

The South Catolina Court of Appeals in Hackworth v Greywood at Hammett, LI.C 2009
S.C, App. LEXIS 381,%;385 5.C. 110; 682 S.E.2d 871 in its opinion reaffirming a Jower court’s
decision to dismiss a civil conspiracy claim for failing to meet the requiremnents under South
Carolina law, stressed that a claim for civil conspiracy must plead additional and independent

acts which are not covered by other causes of action, The Appeals Couit averred as follows:
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An unexecuted civil conspiracy is not actionable,
Charles v. Tex, Co., 199 S.C. 156, 163, 18 8.E.2d 719, 727
(1942), 'The conspiracy becomes actionable, however, once
overt acts oceut which proximately cause damage to the
plaintiff, Todd, 276 S.C, at 292, 278 S.B.2d at 611. In a civil
conspiracy claim, ane must plead additional acts in
furtherance of the conspiracy separate and independent from
other wrongful acts alleged in the complaint, and the failure
to propetly plead such acts will merit the dismissal of the
claim. See id, at 293, 278 S.E.2d at 611 (dismissing
plaintiff's civil conspiracy claim because "the [civil
conspiracy] action does no moye than incorporate the prior
allegations and then allege the existence of a civil conspitacy
and pray for damages resulting from the conspiracy. No
additional acts in futtherance of the conspiracy [were]
plead*); [*7] Kuznik v, Bees Ferry Assocs,, 342 S.C. 579,
611, 538 S.E.2d 15, 31 (Ct. App. 2000) ("Because [the third
party plaintiff] . . . merely realleged the prior acts
complained of in his other causes of action as a conspitacy
action but failed to plead additional acts in furtherance of the
conspiracy, he was not entifled to maintain his copspiracy
cause of action."); Do v. Exskine Coll., No, 8:04-
23001RBH, 2006 U,S, Dist. LEXTS 35780, 2006 WL,
1473853, at *17 (D,S.C. May 25, 2006) (granting defendant's
motion for summary judgment on. plaiotiffs civil conspitacy
action because "the Complaint does not plead specific facts
in furtherance of the conspiracy; instead the Complaint
simply restates alleged wrongful acts pled in relation to the
plaintiff's other claims for damages."); James v. Prait &
‘Whitney, 126 Ped. Appx, 607, 613 (D.S.C. 2005) ("If
appellant failed to allege facts for his civil conspiracy claim
separate and distinct from his other two cleitns, then his civil
conspiracy claim would fail undey Todd.").

The conspitacy claim of the Plaintiffs’ Complaint incorporates all of the preceding
patagraphs of the complaint and then sets forth four (4) additional paragraphs numbered 58, 59,
60, and 61, Paragraph 58 of the Complaint states the following:

58, Plaintiffs reallege all above patagraphs, to the

extent not inconsistent herewith, as if each is set forth in foro
hereander,
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Paragraphs 59, 60, and 61 of the Complaint do not allege any additional acts in futtherance of the
conspiracy by the Defendants that had not already been pled under the abuse of process claim.

Paragraphs 59, 60, and 61 state the following:

59.  Defendants joined together to injure and damage
the Plaintiffs. The common and shared purpose of the
enterprise, or conspirators, was to economically reward
themselves at the expense of the Plaintiffs through the
misuse of the medical malpractice action,

60,  Defendants sought monetary gain by way of
setflement or judgment. Further, Defendant Fogarty also
sought to professionally damage the Plaintiffs, theteby
increasing his own business value and productivity at the
expense of the Plaintiffs’ business and their loss of
productivity,

61.  TheDefendants® actiops resulied in damages,
including, but not limited to, loss of productivity, atforneys’
fees and costs, emotional distress, damage to professional
Plaintiffs’ reputations, accounting expenses and futthet
damages to be ascertained through this lawsuit.

However, Plaintiffs alleged the same substantive matter in paragraph 6 of their Complaint and

patagraph 54 of their Complaint under the abuse of process claim:

6. Mr. Casey sought actual and punitive damages
arising out of cettain freatment and care, Which took place by
the Doctors from May 28, 2004 through June 3, 2004,

54,  Defendants have misused the legal process of the
medical malpractice action in an attempt to sccomplish a
purpose for which said proceedings were not allowed by law,
specifically, the assassination of Plaintiffs’ teputations by
publicizing serious and unfounded allegations against them,
and the attempted misuse of the Iegal process for personal,
professional, and economic gain.

The Plaintiffs have failed to articulate in their Complaint any independent and additional act that
the conspirators took in furtherance of the conspiracy. The conspitacy claim is simply a tehash
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of ptior allegations made in the abuse of process claim with the added assertion that the
Defendants wete conspiring together for a common shared purpose. The Plaintiffs’ Complaint
fails to meet fhe pleading requirements for civil conspiracy and thus is due to be dismissed

consistent with prior South Carolina Case Law.

Issue 3 — The Abuse of Process Claim is Time Barred by the A]m' licable Statuie of
Limitations.

n Sonth Carolina, abuse of pracess has a three (3) year statute of limitations. Doctors
Feldman, Boscia, and Shantha maintain in their Complaint that the Defendants were misusing
the legal process of medical malpractice to damage their reputations. In Food Lion, Inc. v.
United Food & Commetcial Workers Int’l Upion, 351 8.C. 65, 75, 567 S.B.2d 251, 256 (Ct.
App. 2002) the Court of Appeals held that an “entire lawsuit” ¢an be viewed as an abuse of -

process if the suit is brought not to recover on the stated cause of action, but to accomplish a

purpose for which is was not designed. Id

Rood Lion conrectly observes that an abuse of process
action may lie if a patty prosecutes an "entire lawsuit" for
collateral putposes. n5 See 1 Am. Jur, 2d Abuse of Process §
11 at 420 (1994) ("If the suit is brought not to recover on the
cause of action stated in the complaint, but to accomplish a
purpose for which the process was not designed, thege is an.
abuge of process.™). Id

In the current Complaint against Fogarty, Thompson, and Casey, Doctoxs Feldman,
Boscia, and Shantha have alleged that the entite lawsuit against them was pursued for the
purpose of assassinating theit reputations and publicizing unfounded allegations against them.
(Complaint Paragraph 54), Loaking solely at the Plaintiffs’ Complaint and viewing the facts

most favorable to the Plaintiffs, it is evident that the Plaintiffs believe that the entire lawsuit was
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an abuse of process. However, as articulated in the previous arguments (o distniss the civil
conspiracy claim, there is no way around the simple fact that the Plaintiffs were put “on notice”
that they had a viable claim for abuse of process in 2006 when they suffered damages as a result
of the filing and publication of the lawsuit. Therefore, as was the case in the civil conspitacy

clafm, the abuse of process claim is no longer viable since the statute of limitations expired in

2009,

In the event that this Court finds that the abuse of process claim is not titne batred
because the Plaintiffs do not allege that the entire lawsuit was an abuse of process, but rather that
the abuse commeneed within 3 years of the filing of this Complaint, the Court should still

dismiss the abuse of process claim foy the reasons set forth below:

Tssue 4 ~ The Complaint Fails to State Facts Sufficient to Support a Cause of Action
for Abuge of Process against Dy, ogarty and the othey Defendants.

The elements of an abuse of process claim are: (1) an ulterior puzpose and (2) a “willful”
ot overt act “in the use of the process” that is improper because it is either unauthorized or atmed '
at an illegitimate collateral objective. Food Lion, Inc. v. Unjted Food & Commercial Workers
Int’] Union, 351 8.C. 65, 71, 567 S.E.2d 251, 253-54 (Ct. App. 2002). Importanily, an ulietior
purpose of bad intention is insufficient to state & claim. There musi be proof that a collateral
objsctive was the sole or paramount yeason for acting. “[A] party who simply pursues a
Jawsnit with a collateral puspose in mind has done nothing improper.” Id. at 76, 567 5.8.2d at

256.
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The existence of an ulterior motive, maslice ot bad intent in bringing the suit does not
alone give rise to an action for abuse of process, There must also be a wiliful act by the

defendant whereby the defendant attempts to use that process to harass ot pressure the plaintiff

with respect to a matter ontside the scope of the original writ. Indeed, the essence of the tort of

abuse of process centets on events occurting outside of the process, namely:

The improper purpose usually takes the form of
cocrcion to obtain a collateral advantage, not properly
involved in the proceeding itself, such as the surrender of
property or the payment of money, by the use of the process
as a threat or club. There is, in other words, a form of
extortion, and it is what is done in the conrse of
nepotiation, yather than the jssuance or any formal use of

the process itself, which constitutes the tort. Swicegood v.
Lott Opinion No, 4405, COURT OF APPEALS OF SOUTH
CAROLINA, April 9, 2008, Heard, June 6, 2008, Filed,

The Plaintiffs have failed to offet any matter outside the scope of the medical
malpractice action that Casey and Thompson were hatassing or pressuting Drs. Feldman, Boscla,
| and Shantha on, The Plaintiffs have not alleged that Casey and Thompson were using the
medical malpractice action fo gain a comparative advantage in another dispute. In an abuse of
process action they key ingredient is that one party is impropetly using the legal process for

leverage / extortion in some completely untelated dispute or matter,

Tn Swicegood v. Lots, it was alleged that Sheriff Lott was using the threat of a criminal

investigation against Swicegood for allegedly double dipping on his timesheets to coerce
Swicegood into changing his testimony to support Lott’s contention that Swicegood’s partner
had acted impraperly in another matter. Swicegood alleged that Lott stated that he (Lott) would
make the Federal and State Criminal charges for double dipping “go away” if Swicegood

.8
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provided testimony implicating his partner. The vital element was the Lott offered to make the
other pending criminal charges “go away” if Swicegood changed his sworn testimony to placate
Lott’s wishes. The Coutt correctly surmised that the criminal charges brought against
Swicegood for “double dipping” were pursued primarily as a means o pressure Swicegood to
testify according to Lott’s desites because Lott was offering to make the criminal charges “go
away” once he achieved his real primary objective, namely for Swicegood to change his

testimony about his partner’s activities.

The factual allegations of the Complaint support only one reasonable conclusion and
inference: Casey and Thompson were primarily acting to win the medical malpractice case. The
allegations in the Complaint that Casey and Thompson may have acted improperly in failing to
turn over evidence in a timely manner or that Fogarty may have made false statements in his
deposition do not suppott any theory that any of the Defendants had some other primary

objective in mind other than trying to win the malpractice suit.

The Plaintiffs assext that the medical malpractice action was brouéht in “an attempt to
accomplish a purpose for which said proceedings were not allowed by law, specifically, the
assassination of the Plaintiffs’ reputations by publicizing serious and unfounded allegations
against them, and the attempted misuse of the legal process of the legal process for personal,
professional, and economic gain.” (Complaint Paragraph 54), However, the South Carolina

Court of Appeals has already ruled that statements such as these are insufficient to support a

claim for abuse of process. In their discussion of Food Lion, Inc. v. United Pood & Commercial

Workers Int’] Unioy, 351 S.C, 65,75, 567 8.E.2d 251, 256 (Ct, App. 2002) the Court of Appeals

referenced a case where abuse of process could not be predicated on general allegations that a
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lawsuit was allegedly motivated to generate negative publicity against a competitor ot cause a
competitor to lose sales. Where abuse of process claims are supported only by general
assertions that there was some ulterior motive, the courts have held that such pleadings are
insufficient to support a cause of action for the tort of abuse of process. The courts have
consistently upheld that in order to bring action for abunse of process the Complaint must set forth
specific facts which support the 1'equirem(:=,nt that the primary objective of the legal action was

not to seek a redress for the alleged wrong doing, but rather some other objective not nomally

“purported with the underlying case, In Food Lion, the Appeals Court of South Carolina states:

Moreover, nowhere in the complaing did Tood
Lion claim the Union did not use the Bryant lawsuit for
its stated purpose, i.e., to redress the texmination and
health care gricvances of several former Food Lion
employees. As a result, the amended complaint failed to
assert any facts sufficient to show the acts undertalken by
fhe Union in the Bryant proceeding were aimed 1ot at its
parported, and therefore proper, purpose of remedying -
afleged wrongs, buf towards a primary purpose of
achieving a collateral objective. n7 We therefore find Food
Lion did not adequately allege the second element of the to1t,
n8 See Mozzochi v. Beck, 204 Conn, 490, 520 A2d 171,
174 {Conn, 1987) ("[Bxisting case law demonstrates that
there is no bright line that clearly distingnishes between the
ends ordinatily associated with litigation and the vlteriox
pucpose that the tort of abuse of process is intended to
sanction, Much [*19] turns on the specificity of the
pleadings . . . . [Courts have beld [general] complaints to be
legally insufficient because they do not allege conduct
showing the use of process to accomplish a purpose for
which it was not designed, . ., So general an allegation of
abuse does not satisfy the requirement of showing the use of
legal process ‘primarily to accomplish a purpose for which it
is not designed. . . ') (citations omitted); Hart, 647 A.2d at
552 ("[The complaint fails to address an essential element of
the tort of abuse of process, i.e., that the process was used
primarily for a purpose for which the process was not
designed, It is not enough that the process employed was
used with a collateral purpose in mind. . . . Appellants'
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complaint [must] factually set forth that the continuance was
not used for the purpose for which continnances are
intended,") (internal citations omiited) (emphasis added);
Baubles & Beads v, Louis Vuition, S.A., 766 S.W.2d 377,
379 (Tex. App. 1989) (holding pleadings insufficient to
state a cause of action for abuse of process where
plaintiffs merely averred "Defendants improperly used
the process [¥20] to intimidate Plaintiffs, to obtain
publicity and to increase Christinas sales of [Louis
Vuitton] products, to decrease the sales of Defendants, to
threaten Defendants with cxfininal prosecution, and to
falsely accuse Defendants of a crime'). [Bold added for
emphasis] Foad Lion, Inc. v. United Food & Commercial
Worlkers Int’l Union, 351 S.C. 65, 75, 567 S.EB.2d 251, 256
(Ct. App. 2002)

Plaintiffs Feldman, Boscia, and Shantha have failed to articulaté any willful actions,
facts, or any other inferences that could be reasonably drawn by this Court in reading the

Complaint in the light most favorable to the Plaintiffs, that a ceuse of action exists for abuse of

process, The Plaintiffs have failed to assert that the primaxy object of the medical

malpragtice lawsuif was not to seck legal redress for the wrongdoing that Casey claimed in
his medical malpractice action agajngt Keldman, Boscia, and Shantha. To the contrary, the

alleged willful acts of attempted supptession of evidence and submission of false statements by

the Defendants, even if true, wete allegedly done in atternpt to help Mr, Casey prevail in his
malpractice claim against Doctors Feldman, Boscia, and Shantha. The alleged bad “acts” by the
Defendants do not support any theory that there was another primary objective other than
secking redress for the medical malpractice action that Casey would notmally be entitled to
under Iaw. Seeking a judgment or setilement for medical malpractice by Casey and Thompson
was not at dbjective outside the scope of a malpractice action. Plaintiffs, in order to state a
cause of action for abuse of process, have to assert that the Defcndant-s primary objective in

pursuing the medical malpractice claimn against Doctors Feldman, Boseia, and Shantha were not
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. seeking a proper legal remedy (i.c. a judgment against them or seitlement), but tather the
Plaintiffs have to assert that Casey, Thompson, and Rogarty were primarily (rying to achieve
some other objective which would not be consistent with a medical malpractice clatm. However,
the Complaint fails to set forth any facts and reasonable inferences whereby Defendants Casey
and Thompson (the plaintiff in the original medical malpractice action and his attotney) were not
acting in a ménner consistent with seeking legal redress for the substandard medical care that
they alleged occurred. The Complaint asserts that Fogaity, the medical expest, was motivated to
help Casey and Thompson succeed in winning the medical malpractice case due to Fogarty’s

. alleged acrimonious relationship with Feldman and Boscia, but even if irue, that only supports
the proposition that Fogarty was not engaged in an abuse of process since he wanted to “ensure
the success™ of the medical malpractice action by helping Casey prevail af frial. Thus as a matter
of law, the Plaintiffs’ Complaint fails to state a cause of action for the abuse of process and

should be dismissed.

Wherefore, Defendant Charles M. Fogarty requests that this Court grants his Motion to
Dismiss the Plaintiffs* Complaint with the added stipulation that should this Court agree that
some, if not all, of the Plaintiffs’ causes of action ate time barred by the applicable statute of

limitations that said claims be dismissed with prejudice,

4 (’L(”*"'(m

Charles M. Fogarty, MD, pro se
450 Mudd Creck Road

Inman, South Carolina 29349
Telephone; 864-431-6964
Facsimile: 864-583-1518
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CLERTIFICATE OF SERVICE

The undetsigned, by affixing his signature hereto, certifies that he has, on December 20, 2010,
served a copy of this pleading on. counse] for the Plaintiffs by mailing a true and cotrect copy by
United States Mail, fixst class postage prepaid and addressed as follows:

¥. Milton Mann, Jr., Esquire

1089 Boiling Springs Road
Spartanburg, South Carolina 29303
Attorney for Plaintiffs

Joe Mooncyhatn

Post Office Box 8359

Greenville, South Carolina 29604
Attorney for Martk Casey

Matthew Holmes Hentiksomn

Post Office Box 6728

Greenville, South Carolina 29606
Attorney for Chuck Thompson

R
Urerts fogordy (2 20
Chmlee M., Fogatty, MD, pro 5€
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STATE OF SOUTH CAROLINA. ) IN THE COURT OF COMMON FLEAS
) SEYENTH JUDICIAL CIRCUIT
COUNTY OF SPARTANBURG )
) CASENO.:2010-CP42-5743
Grogory J. Feldwman; MD, Joseph A, Bosela, ) MOTION AND ORDER INFORMATION
MD, Upstate Lung and Cyitial Care o ' . .
Specialists PC, and Devendra Shantha, MD, )
- _ Plalniffs, ) FORM AND} COVERSBEET
V8. )
. )
William Matk Casey, Ray BE. "Chuck" )
Thompson, and Charles M, Fogarty, MD, L, W
"Defondants, ) = B g
. R B i
Plaintiffs* Atforuey: . Defendant’s Attorney: RS 7;;;3 .
F, Milton Mann, Jr., BarNo. 68250 Joo Mooneyham, Bar No. Mmoo e
Addyess: Addresst 2w 5 L
1089 Bolling Springs Road, Spattenburg PO Box 83359, Greenyille, SC 29605 x . 9 ‘fig [
Phone; 864/208-0359Fax . Phone: ___ Fax O o
1 Bomail Other; . E-mail; Other: A R e |

XMOTION BEARING REQUESTED (aftach wiiiien motion and complete SECTTONS 1 ond 5,
| [FORM MOTION, NO HEARING REQUESTED (complete SECTIONS Ii and YIE)
[ [PROPOSED ORDER/CONSENT ORDER (complete SECTIONS KX gnd 1IT)

t
MNA

Natuto of Motion: to Amend Complaint
| Bstiinated Thne Nesded: 10 Minutes

SECTION I: Hearing Infoermation

Court Reporter Needed: [ JVES/XI RO

DA Written motion aftached
[_]Form Motion/Order .
I hereby

SECTION I Motion/Oxder Type .

eligfbr action by theponrt as set foyfh in the\pitached proposed order.

7N Vv TN 8/29/2011
Fararing/of pugbraey-or P Plamtite /| Defndpnt Date submitted
Nt SECTION IiI: Mdtion Tee ‘
[Xl PAID ~ AMOUNT: $ ‘

[] BXEMP1:

[ Indigent Statns

Motton for Publication

[T Rule to Show Cause in Child or Spousal Suppoxt

(check reason) L] Domestio Abuse or Abnse and Neglee!

] State Agency v. Indigent Patty

[ Sexually Violent Prodator Act  []Post-Convietion Relief
[ Motion for Stay 1 Bankenp

Proposed order submitted at raquest of the court; or,
veduced to writing fiom motion made jn open court per judgo’s instructions

e
[fMotion for Bxeoution {Rule 69; SCRCP)

1 [ MOTION FRE COLLECTED: $

Name of Court Reportet: .
[C1 Other:
JUDGE’S SECTION
[_] Motion Fes to be paid upon filing of the attached | JUDGE CODR :
order.
1 Othex: Date:
CLERK’S VERIFTCATION

Collected by; _. Date Filed:
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[ TCONTESTED ~ AMOUNT DUE: $____

SCCA 233 (11/2003)

i
crmmz GF Couit

SPARTANBURG COUKTY

HAUG 29 PH I

£ LINDE oy o cro
M. HOPE 3LAD {LEY
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STATE O SOUTH CAROLINA ) '
. . ) IN THE COURT OF COMMON PLEAS
COUNTY OF SPARTANBURG )
Gregory J. Feldman, MD, Joseph A, )
Boseia, I, MD, Upstate Lung and Critlcal )
Cave Specialists PC, and Devendra )
Shantha, MD, ) )
) w ooy
Plaintiff, ) S TR
: ) NOTICEOFMOTIONAND & gz i,
v : ) " MOTION TO AMEND COMPLADNT & 52,
. ‘ ) m B der
William Mark Casey, Ray B, "Clhuck® ) C.A. NO.: 2010-CP-42-5743 B mg ey
Thompson, and Charles M. Fogarty, MD, ) ) ; ' m 287
) (s R g‘é =
Defendants. ) &R i
J

" JOE MOONEYIAM, ATTORNEY FOR DEFENDANT, WILLIAM MARK CASEY,
MATTHEW H, HENRICKSON, ATTORNEY FOR DEFENDANT RAY B, “CHUCK”
THOMPSON AND DEFENDANT CHARLES M. FOGARTY, M.D.:

TO:

YOU WILL PLEASE TAKE NOTICE that Plaintiffs, by and through their undersigned |
aftomneys, will move on the tenth (10th) day after setvice hereof or as soon thereafter as connsel
can be heard before the presiding Judge of the Court of Cominon Pleas for Sparfanburg County,

for an order allowing Plaintiffs to amend their Complaint pussuant to Rule 15 of the South

Carolina Rules'of Civﬁ Proceduie.

© More specifically, this motion is based on the grounds that justice requires necessary

parties be named as parties hereto in this action and to correct a scriveners extor,
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Defendants will not be prejudiced by Plaintiffs being allowed to amend their Complaint

and justice will be served by such amendment.

? Ailtgy Mann, Jf., Bsquive (8 ]%}ar #6825
.X089 Boiling Springs Road
Spartanburg, South Carolina 29303

(864) 208-0359 -

a
August _% 2011 .
M ’ — (50
=R
Spartanburg, South Carolina E‘% - Toes
’ 5 oz WM
a3 2000
in :_'::'7'2"?"
Crx {\3 r32,:_;,':::'
C o B
e e
R
N S5
e 3;’: '_‘_:,
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CERTIFICATE, OF SERVICE

1, F. Milton Mamn, Jr., attoiney for the Plaintiffs, Gregory J. Feldman, M.D.,

Joseph A, Boscia, IF, MD., Upstate Lung and Critical Cate Speoinlists, PC, and '

" Devendar T S_hanthé, M.D., do hereby éertiﬁr thet X have served a copy of the Notiee of

Motion and Moton to Amend Complaint by placing copies in tho U.S. Mail, first class

. postage prepaid, to the following addresses:

Joe Mooneyham, Esquire

Post Office Box 8359

Greenville, South Cavoline 29605
Attorney for Defondant Mr: Casey

1 Hd 67 8NV 118z
i
o

Matthew H, Henrlkson, Bsquite
Clarkson, Walsh, Tetrell, Coulter, P.A,
Past Office Box 6728
Greenville, South Caroling 29606

" Attorney for Defendant Mr. Thompson

=
R
o3
-
LY}
nx
e
Xt
[
e
o
X
=g

g8
Al

Charles M. Fogarty, M.D.

450 Mudd Creelk Road
Tnman, South Carolina 29349
Pro Se Defendant :
. Many, Jr., Esghibre (SC Bav
toiney at Law
1089 Hoiling Springs Road
Spatthnburg, South Carolina 29303
(864) 208-0359(864)-208-0233 - fax
Milton.mann@gmail.com '
August 29, 2011
Spartanbuzg, South Caralina -
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STATE OF SOUTH CAROLINA

)
) IN THE COURT OF COMMON PLEAS
COUNTY OF SPARTANBURG )
Gregory J. Feldman, MD, Joseph )
A, Boscia I1I, MD, Upstate Lung and )
Critical Care Specialists PC, and )
Devendra Shantha, MD, )
)
Plaintiffs, ) Amended Complaint
) (Jury Trial Demanded)
s, ) oo
) - ‘. o=t
William Matk Casey, : ) C. A.No, 2010-CR42-5743 &, 1}
Ray E. “Chuck’ Thompson, and ) Ce e
Charles M, Fogarty, MD, ) o
Defendants. ) ::
) ; m_
Now comes the Plaintiffs complaining of the Defendants and allege:
Venuve and Jutisdictional Allegations
1, That Plaintiffs are citizens of the County of Spartanburg, State of South
Carolina, .
2, Defondants are, upon information and belief, citizens of the County of
Spartanburg, State of South Catolina,
3. Venue and Jurisdiction are vested in the Cirenit Cowrt of the Seventh Judicial

Circult in and for Spartanburg County, South Carolina,
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Factual Allegations

4, The medical malpractice action out of whlcl; this complaint arose was captioned
. William Mark Casey v. Gregory J. Feldman, M.D., Joseph A. Boscia, I, M.D., Devendra Shantha,
M.D. and Upstate Lung and Critical Care Specialists, PC, filed in the Court of Common Pleas for
Spartanburg County, Seventh Judicial Cireyit, case number 2006-CP-42-1728,

5. In' the medicai ma]bracﬂce aotion, Mr, William Mark_Casey through.his attorney,
Mr, Ray B, “Chuck”.Thompson, afleged Drs, Feldman, Boscla and Shantha bteached the standard
of cate respecting his medical treatment and as a result of which M, Casey suffered pqrman?%g
brain damago that rondered him totally dlsabled, ‘ ‘5

6. 'Mr. Casey sought actual and punitive damages arising out of certaln tl-eatm'c?}it and-

. . -
care, which took place at the hands of the doctors from the period May 28, 2004 through June 3;*

2004, that allegedly caused a profound neurologleal Injury and permanent disability. i “:':’.
7. Essentially, Mr. Casey was admitted lto Spartanburg Regional Medical Center
with chest pain from his workplace at Michelin on May 28, 2004,
| 8, As part of the work-up, a chest x-ray was done on that date which revealed a
small metallic density foreign body and clinical correlation was suggested..
9, Accordingly, Dr. Bosoia performed a floxible bronchoscopy, which did not resul
in retrleval of a foreign object, but did reveal abnormal tissue,
10.  ‘Thereafier, Dr, Boscia referred Mr, Casey to his partner, Dr, Feldman, for a rigtd
bronchoscopy. ’

11, M. Casey was sent home until several days later on June 3, 2004 when he was

admitted for the rigld bronchoscopy.
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12.  Dr. Peldman performed that procedure with Dr. Shantha, who was the attending

anesthesiologist,

13, At the close of the rigid bronchoscopy, M_l‘.. Casey suffered a preumothorax, a

known risk, and was required to stay in the hospital through June 6, 2004,

14, Mr Casey contended that as a rosult of the rigid bronchescopy, he suffered

irreversible and “permanent brain injury” as a result of the pneumothorax.,

15, He claims, Inter alia, that bubbles or air emboli migrated to his brain and caused

his infury,

16.  Following his telease from the hospital, Mr, Casey began to complain of pacing

the floor, forgetfulness, short-term memory loss and personality changes,

17.  Based wpon the assertions within Paragraph 16, Mr, Cascy sought permanent
disability from the Soclal Security Adminisiration and Aetna Disability Insurance. F” =2
bl {
18,

Mr. Casoy oame under the care of Charles Fogarty, M.D.,, another Spai;mnbiilrg

[ fex)
Pulmonologist, after Drs. Feldman and Bosola would not support Mr. Casey’s disability claims.. |
19,

s

Boscin

To their misforiunes, Dr. Fogarty was well known by Drs. Feldman and
. (R A

prior to the medical malpractice action in a very negative way.

20.  Before Drs, Feldman and Boscia became pariners within Upstate Lung and

Critical Care Specialists, PC, Drs. Feldman and Fogarty had been partners for a number of years.

21.  The Feldman/Fogarty separation from joint medical practice was $0 acrimornious,

in 2000, the event was very well known within the medical community of Spartanbutg.

22, In September of 2004, Drs, Feldman and Boscia formed a.pharmaceutical

research company, which Dr, Fogarty viewed as a throat to his own medical praclice and

research company.
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23,  Prior to the medical malpractice action, Dr. Fogaity actively sought to interfete
with Drs, Feldman’s and Boscla’s research company and their patient care.

24 Asaresult of Dr, Fogarty’s efforts to hamper the business efforts of Drs. Feldman
and Boseia, in 2005 they were forced to suc;, Dr. Fogarty to clear their names and in an effort to
prevent further damage to thelr reputations and business,

25, The Complaint was captioned S, Carolina Pharmaceutical Research v. Charles M.
Fogarty, M.D., filed in the Court of Common Pleas for Spartanbueg County, Seventh Judicial
Circult, case nuinber 2005-CP-42-1085,

26, - During the S. Carolina lawsult, Dr. Fogarty, in a couple of ways, suw his
involvement with Mr, Casey as a golden opportunity to retaliate against Drs, Feldman and Boscia
for his perceived wrongs of them starting a research company and filing suit against bim,

27.  Pirst, Dr, Fogarty continwed masterminding the generation of the unfounded

<.
¥,

and through boggmg them down for years in the protracted litigation defending against hls sche &2

-

3 nl“

“petmanent brain injury” claims fo Injure his business competitors by damage to thelr 1cputa 1,9)'1

Do f
C) The “pcrmanent bratn injury” theory, along with a number of assocxated

\-r a

allegations of causation due to alleged deviations fiom the standard of care by Drs, Feldmarr~ o
TS TN Y S

. Boscia and Shantha (“the schemne™), was developed by Dr. Fogarty from sometime in 2004 wntii~

he finally published it in the medical records on July 21, 2005,

29, Seeond, Dr, Fogarty directly benefited himself by derailing his business competitors’
efforts in the S, Carolina litigation due to the tremendous pressute created in their lives by‘the
publicizing of the baseless allegations of a “permanent brain injury” within the destructive

scheme,
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30,  Dr, Shantha and ULCCS were merely collateral damage and included in the medical

malpyactice case as parties in an effort to damage Dys, Feldman and Bosola.

31, Des'pite a total lack of objective medical investigation into Mr. Casey’s alleged

neurological condition and having no qualifications within any neurological specialty, Dr.
Fogarty hatched a theory that M. Casey had suffered a cerebral air smbolism (“permanent brain

injury”), thereby causing the personality changes and cognitive deficits of which M, Casey

complained,

32,

that Dr. Fogarty’s theories of Mr. Casey’s “permanent btain injury” were uhsuppotted by any

medical literatuve, In addition, it was uncontroverted that Mr, Casey suffered no permanent lung

damage as a result of the procedures.

"33, Dr, Fogarty performed no bagic neurologloal examination of Mr, Casey.

34, Under Dr. Fogarty's “care,” Mr. Casey was not referred fo any neurologigal
O

expert nor did Dr. Fogarty order an MRI study of the brain, : o

-_ ;‘__:
t 3

35,  Although taking the lead in Mr,'Casey’s medical freatment and being the a'['ph itegt,

of the *permanent brain injury” schems, Dr, Fogarty did not review any objective neuréltggicé]?;

test results for Mr. Casey. ]

It is important to note that an admlited fact of the modical malpractice action was -

* ELs - 1
[ [ S ]
.

e R

36.  Despite the complete absence of any objective support of the “permancnt brain
injury” scheme, Dr. Fogerty ensured that Mr, Casey’s medical records prominently and

outegorically reflected his baseloss Injury assestions by inserting this in his office notes dated
July 21, 2005,
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37, At all times material, Dr, Fogarty intended for hig baseless injury assertlons
within Mr. Casey’s medical records to be the basis for M. Casey to claim and receive disability
benefits.

38,  Furthermore, leading up to and during the litigation, Dr, Fogatly intended for his
baseless permanent infury fabrications within Mr, Casey’s medical records to be the cornerstone
of orchestrated “expert” testimony that was designed to be used in ensuring the survivability of
the medical malpractice case for as long as possible.

39,  Dr. Fogarly actively sought to mislead the doctors and thelr attorneys of bis level
and the purpose of involvemeni in the litigation by seeing Mr, Casey x.vithin his research facility
as opposed fo his medical practice, which would have created medical records that could have;
been discovered.

40,  In addition, Dr. F;)gaﬂ;y conducted complex medical testing on Mr, Casey at his

| research facility, yet he did not maintain the medical records in an effort to conceal the purpose

of his involvement and in order to harm the doctors® discovery efforts thereby prolonging the

- %
" e

W

. medjeal malpractice case. : COED L

v b
A1, Until his deposition on December 22, 2008, Dr. Fogarty was vety successfulfil

. [} [
shielding his role in the “permanent brain injury” scheme by his active ciforts to obstl;gct apg,

etds

)

evade his deposition, [ e
. S

42, Dr. Fogarty and Mr. Thompson went fo great lengths to ensore that Dr, Fogarty”s

role #s an “expert” witness was concealed until the 11" hour from the doctors and thelr attorneys
to forther finstrate discovery offorts and to hide his level of involvement in the execution of the

“permanent brain injury” scheme.
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43,  Despite the best efforts of Dr, Fogqrty‘ and Mr. Thompson in implementi‘ng the
scheme, Mr. Casey testified during his deposition thgt no one told iim he had a brain injury.

44,  Even throughout his deposition, Dr. Fogarty continued his attempts to hide his
role as a mastcrmind‘of the. lawsnit and his level of involvement in the medical malpractice

action by making material misrepresentations.

45; A mote porfect cast of individuals could not have bef;n available for Dy, Fogaily’s
use in his efforts of destruction aﬁned primarity at Dys, Feldman and Bosels,

46, M. Thompson’s fiancée and agent worked within Dr. Fogarty’s olinical practice,
assisting in giving Dy, Fogarly and M. Thompsc;n unfettered access to each other, off the record

and behind the scene, which they used to full advantage In their formation and pursult of {h_eg
| A
scheme. ; 2

47, M. Casey's sister wotked at the hospital for more than a decade and knew vi;iry well
"y

(-
. L
48. Tt was a simple maiter in 2004, when Dr. Fogarty got wind of M. Casey’s™

the animosity between Drs. Fogarty and Feldman,

procedure, for him to conyince Me, Casey’s sister to allow him to review some of the medical
records and offer his practice group’s help, ensutihg Dt. Fogarty the leadprship role in the
“permanent brain injury” scheme.

49,  Yet, that Is not all of the connectlons .betwccn the Defendants. Mr, Thompson and

Mr, Casey’s sister dated in high schaol, Further, Mr, Thompson and Mr. Casey played team sports

together in high school.

50,  In summaty, the Defendanis were well acquainted with each other for yests prior to

their schemes against Drs, Feldman and Boscia,
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51, Dr Fogarty and Mr, Thompson willingly implemented Dy, Fogarty’s “petmanent

brain injury” baseless claim with ruthless disregard fot the rights of the Plaintiffs,
52.  Prior to being brought to SRHS on May 28, 2004, Mr. Casey worked a very
physically demanding job on the tire production line of Michelin.

53, At middle age, Mr, Casey was facing burn out from the punishing work and the
natural aging process of his body. '

54.  Tn addition, Mr. Casey was struggling in several other areas of his life: financially

due to excessive debt; going through a divorce; and having frouble with his childten, Each of which
were significant stressors In his life,

55, Before May 28, 2004, Mr. Casey suffored fiom depression; was takihg pain

medications; and had abused presoription drugs. Each fact is olearly documented within Mr,
Chasey’s medical records,

s

56 Immediately following his hospltalization in June of 2004, Mr, Casey aifiiiwlﬁﬁ
sought Increases in his pain medications and suppost for his disability claims from Drs, Fefdman(‘

L

12 hn

3N

—

)
and Boseia, These requests of M. Casey were hot medically supposted and therefore were deni:ed. —
57.

T

I’-' \‘\.3 . “_::---:
Months after the hospitalization, My; Casey started fo claim that he could no Jsiiger ™
play golf or have relationships with women.

58, In 2004 and in addition to requesting “help” from Dr, Fogarly, arrangemenis werc

made for Mr. Casey to start seeking treatment from Joseph Gtace, PlLD., a psychologist and
therapist in Spartanburg,

59.  Dr. Grace saw Mr, Casey, on a semi-weckly basis following his alleged

“permanent brain injury,” and his medical records were in evidence in the medical malpractice
action by agreement of the parties.
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60.  Conirary to the claims of Mr, Casey, the notes of Dr, Grace show that he was

interacting with females and carrying on an active social life within the first year or year and a
half after his supposed injury,

61,  Additionally, Dr. Grace’s notes show that Mr, Casey complained bitterly about

the diminishment of his skills with his short game in playing golf and that he simply did not
enjoy golf as much as he did before,

62. However, Mt. Cassy’s golf handicap printout from the South Carolina Golf

Association showed that his golf handicap was lower after the supposed injury than it was priér
~ thereto.

63.

_Clearly, M, Casey continued to play go!f with a reasonable dogree of frequency
afier the treatment and care by Drs, Feldman, Bosola and Shantha,
.64.

The notes of Dr. Grace also indicated that Mr. Casoey had additional stressofs at

waork in his life which pre-existed any treatment and care by Drs, Feldman, Boscia and Sha

Erd

-

niha . :
and which experfs acknowledged to be the type of forces that induce depression. '

P

R R

65. For example and from the notes of Dr. Grace, Mr. Casey had unde‘i"gone&{c‘u

sopatation from his wife of many years, his tesnage childron were engaging in n'OLllli_lg:.solf}E

behavior, he bad financial stresses which had caused the sale of his home on the golf cmllr-sp aq’dj
N N

:
-t

fe for many years had continued to wotk on an extremely demanding Job which required large

amounts of narcotic and non-narcotle pain medication to got through the day.
66.

Jefftey Smith, M.D,, a psychiatrist who treated Mr. Casey ‘subsequent to the

alleged negligence, festified he saw no pormanent psychiatric or behavioral injury, but only

anyicty and depresslon and that My, Casey had jn_o_t been honest with him about his pre-existing
depression,
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67.  After a period of depression, Dr. Smith indicated Mr, Casey was able to return o
the workforce in early 2006,

68. It is a well-nccepted fact by the medical and soientific communities that a known
side effect of narcotlc pain medication misuse is depression ot the worsening of preexisting
depression. ‘ -

69,  For an unexplained reason within Mr, Casey’s medical records, Dr. Fogarty abruptly
doubled Mr, Casey’s Hydrocadone prescription in February of 2006.

70.  Hydrocodone i & narcotic pain medication and is one of the most widely abused
preseription drugs in the United States,

71.  Despite mandated state and federal regulations, Dr. Fogarty presotibed narcotics fo
Mr. Casey without the requited medical documentation within Mr, Casey’s med loal records, '

72, Mr, Casey was willing fo do whatever it ook to ensure his narcotic source ;and "
abtain disability benefits to keep him from returning to the backbrealdng work at Michelin.-{-if_ e :

Tt

D s
73, With a sure supply of narcotic, Mr. Casey was free to sock help obtaining 'g’ijsabi!it;z

X o

monies. o]
74.  Prior to the modical malpractice litigation, Mr, Casey’s disability benef;y';t.:é' wé\”‘t;g
denied fiom the Social Securlty Administration on July 14, 2005 and Aetna Insucance Com];;‘uy fgf?
long~’;enn benefits on May 28, 2000,

75, Tollowing the denlals, Mr. Casey turned o Dr. Fogarty and M., Thompson for help
with his money issues and disablli.ty claim problems.

76, To “help” Mr, Casey and Mr, Thompson, ag previously stated in the complaint, Dr.
Fogaity ensured the development of the “petmauent brain injury” scheme, whieh he infused into
Mr., Casey's medical records for their use in the disability appeal and medical malpractice case.

10
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77.  In an effort to meet Mr, Casey’s needs, thereby ensuring his continuation in the
scheme, Mr. Thompson became active in seeking a reversal of his Actna disability denials, despite
not being his attorney in such matters beoauss the denials did not suit his personal peeds or agenda,

78, Mt Thompson's .initial efforts centered around the purposeful redaction of Mr.
Casey’s medical records that were provided to both treating physicians and retained expert witness
with willful intent to }nalce it appear that Mr. Casey suffered from a “permanent brain injury.”

79.  Despite the team’s best efforts, Aetna fully rejected Mr, Casoy’s disability claim on
October 13, 2006 in & lettet addressed to Mr, Thompson.

80.  In the rejection package, Actna gave the team an analysis of the viabiliy of the
“pel‘ma‘nent braln injury” claim, which included detailed 1'6[50rts fiom a Consuliing
Neul'opsyi::hologist and a Board Certified Nevrologist,

81,  Insummary of the rejeotion, Actna sald that the spcculationshof Dr, Fogatty were not

supporied by objective neurological evidence or abnotmal neurological examinatlon findings, ..,

—

82.  Instead of heeding Aeta’s review and addressing the stated concesns aboufhe lf_tgk ‘.-“"-'-:ﬁ--.:

P

of any support for the existerico of a legitimate “permanent brain ijury” claim, the team (‘}phﬁn@ﬁﬁ
’ i

1o move forward with the medical malpractice scheme and fails to produce the Aetna 1'epdft,du1'ﬁi%

puer)
Ky

discovety, ' "
83,  The Doctors’ atiothcys had to seek assistance from the Court to obtain a release
from Mr, Casey to request the records direotly from Astna as opposed io Mr, Thompson merely

turning over the report.

84.  Mr. Thompson did place impottance on one plece of information within the Actna

repott, the need for an MRI study of the brain,

i1
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85,  However, Mr. Thompson knew fisll well, based on fhe Aetna repott, that a negative
MRI study would be a death nail for the scheme.

86,  Thereforc in the cover of secrecy, M. Thompson, set the stage for an MRI fo be
performed on Mr. Casey’s brain under a fictitlous name and date of birth.

87,  Mr Thompson aranged for the test fhrough his brother-in-law, a North Caroling
general surgeon having no connection to Mr, Casey or the case, to be performed at an out of state
hospital.

88, -The Radiologist’s teport of the MRI test results stated that the MRT was negative,

89,  Mr, Thompson recefved this reporf, and then continued to [itigate the matter for
eightech months thereafter without revealing the MRI test or the radiology repoit.

90, To maintain the secrecy of the MRI test and findings, Mr, Thompson instructed his
client to deny having any diagnostic medical fests, including specificu[ly, the MRJ, In his sworn
deposition festimony less than seven months afier the MRT was performed,

91, At all times materlal, Mr. Thompsén despite being wsil aware of his dutigs to tllt}
Court pursuant to Rule 3.3, Candor Toward The ']‘ribunal,.wil fully sought to injure the P[ai'];i(-f?ffs ;33;

instructing Mr. Casey to lie under oath and by Mr. Thompson’s failure to protect the canddr of the
_ v

. v
% arite

proceedings within the medical malpractice case, - 5 o
92.  Ultimately, the Doctors® counse! only leatned of the test fortuitously by vim;:;of arﬁ\s’
anomymous lefter sent to attorney Spencer King.
03.  The MRI test results were vory important, inasmuch as It exposed the truth and

totally” confitmed the fact that.Mr. Casey’s “permanent brain injury” claim was nothing more

than a scheme,
12
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94, ‘It was a materially important piece of evidence to the Doctors, which was
withheld, concealed, and secreted from them by Mr. Casey and Mr. Thompson, with a very high
degree of impropriety,

95, By the time the Doctoss’ counsel received the Casey affidavit confirming the MRI
and the results of the MRI, in excess of thirty depositions had been taken,

96. - This included all of the Doctors, eiéht treating physicians and five medical
experts,

97, Once the MRI test and findings were brought into the light of day, Mr. Thompson
continued the litigation in an effort to forestall an ethics complaint by Dss, Feldman and Boscia,

08.  In addition, once the MRI test and findings were brought into the light of day, Mr.
Thompson and Mr, Casey continyed the litigation in an effort to forestall a counter lawsuit from
Dys. Feldman and Bosola, thereby serving the agenda of Dr, Fogarty. as well,

99,  The medioal malpractice action was tried before the Court and a jury in the

- Spartanburg County Court of Conumnen Pleas, commencing May 11, 2010.

. N4
- b ]

100,  Afier 14 trial days, the jury returned a verdict in favor of the Doctots an ﬁgf;@y 28,

2010 after deliberating between two and two and one-half hours. i -
101, Mer. Thompson knew the fack of validlty of Dr ng;cll‘ty’%%
theoties respecting any deviation of the standard of care by Dr, Shantha, yet still sought to). gai{i:%
_ by the publishing and dissexr;inating ofthe ﬁaudulént theorles of injuries by willfully proiox;glnlg
the medical malpractlice litigation.
102, Priér to the trial, Dr. Shantha had been dismissed from proceedings by a motion

for summary judgment,

13
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FIRST CAUSE OF ACTION
(Abuse of Process)

103.  Plaintiffs reallege all above paragraphs, to the extent not inconsistent herewith, as
if each is set forth in foto hereunder.,

104. Defendants have misused the legal process of the medical malpractice action in ab
attempt to accomplish purposes for which "sald proceedings wete not allo;wcd by law,

specifically, as set out below:

105, Mr. Casey, at all times matotial, knew he did not have a “pormanent brain injury” '

ﬁ}nd that the schete wa{s stmply developed for the purposes of the lawsuit and not for any
freatment or medical purpose.

106. M. Casey willfully used the legal proceeding of the medical malpractice claim.in
an effort to continue to obtain narcotic drugs by the submission of false information about his
physioal condition and lying under oath.

107.  Mr. Casey willfully used the legal proceeding of the medical malpractice claim in
an effort to continue recelving disability benefits by the submission of false informatioi?iébo@
his physical condition within his lawsuit/scheme. cLim

108.  Dr. Fogarty willfully used the legal proceedings of the medioal ma]practicqt?blain%\

which he initiated, In an cffort to damage the reputations of Drs. Feldman and Bo%icia by:
e, -

publishing and disseminating fraudulont theorles of injuries of Mi. Casey and theroby matériall§

prolonging the litigation for his direct benefit,

14
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109.  Dr. Fogarty willfully used the logal proceedings of the medical malpractice claim
in an effort to economically daﬁnage the business Interests of Drs, Feldman and Boscla in 8.
Carolina Pﬂarmaceuﬁcal Research by publishing and disse.minating frandulent theoties of
infuries of Mr, Casey and by matetlally misrepresenting his involvement on behalf of the
fitigation team, .

110, M. Thompson willfully used the legal proceedings to-develop bogus “expert”
witness festimony by the misleading redaction of medical records, which Mr. Thompson then
used to ségk Mr. Casey’s disability benefits and to unnece_ssm.'ily prolong the litigation,

111,  Mr. Thompson willfully abused the legal process by using his court appointed
powets to subvert the disability claims process for the purposes of manufaciuring damages for
use in the medical malpractice litig’ation scheine,

112. In addition, M. Thompson knew the lack of validity of Dr. Fogarly’s

theories respecting the “permanent brain injury” scheme, yet still sought to gain by the
Yy

nras I:"g

publishing and disseminating of the fraydulent theorles of injuries by willfully Pl‘olol{éiﬂg Eh”e -

. G
LB

medical malpractice litigation, ' noous
I (h)

Pt

113. Defendant Thompson wilifully used the legal proceedings of the i@edic_ogj
malpragtice case in an eff‘(')rt to escape of forestall a report of his ethical breach to thié'{..;Sou;iE
Carolina Bar resbecting the suborning of perjury by his client, o

114,  Defendant Thompson willfully usedv the legal proceedings of the medical
malpractice case in an effort fo escape or forestall a counter lawsuit being ﬁl;ad ngalnst himself,

Mr. Cagey and Dr, Fogarty by continulng the litigation with full knowledge as to the lack of

truthfulness in the “permanent brain Injury” scheme and assertions of disability,

5
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115. Plaintiffs have suffered damages, loss and harm, including but not limited fo their
reputations, money, emotional tranquility, and privacy
116.

Such damages, loss and harm were the proximate and legal resuli of the misuse of
such legal process aforementioned

SECOND CAUSE OF ACTION
{Civil Conspiracy)

117,  Plaintiffs reallege all above paragraphs, to the extent not Inconsistent herewith, as
if’ each is set forth #n fote hereunder

118.

Dr. Rogarty’s role on behalf of Mr. Casey far exceoded the reasonable role of a
treating physician or oxpest witness and at all tiraes matetial, Mr. Thompson was well awate of
this fact, even seeking to-help him with his effoits .

119. Dr, Fogarty was the author of the “permanent brain injury” scheme, thereby

seeking to ensure success for the venture in damaging Drs. Feldman and Boscla by unfairly

trapping them in senselcss litlgation for years and at all times matetial, Mr. Thompson was weli

aware of this fact, even seeking to help him with his efforts, - . _ o
120, Defendant Fogarty sought to professionally damagc Drs. Beldman and: Bosc '

Py

ther eby snoreasing his own business value and productivity at the expense of the Pl'\mtlffsl? '

businesses and their loss of productivity and at all times mater ial, Mr, Thompson was we]l aWalg,
of this fact, even seeking to help him with his efforts
121.

o
Dr. Fogarty was well aware that he was Indispensable for My, Thompson In theit

common scheme fo manufacture a pretext for the lawsult and disability claim,
122,

Further, Dr. Fogarty know that Mr. ‘Thompson would willingly turn a blind eye fo

any scheme to forward thelr abusing agenda regardless of how improbable the allegation of
permanent injury may be.

16
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123, Mr. Thompson was well awate that he was.indispensable for Dr. Fogarly’s
destructive agencia in their common scheme to manufcture a pretext for claiming “damages” in
the lawsuit and disability claim., _

124, M, Thompson was very well aware that Dr. Fogarty would go to any length to °
advance hls improbable and malicious scheme in an effort to hurt and fo refaliate against Drs, '
Feldman and Boseia, ‘

125. The Defendanis’ concetted efforts directly and proximately resulted in damages,
including, but not limited to, loss of productivity, attorneys’ fees and costs, exﬁoﬁonai distress,
damage to professional Plaintifs’ reputations, accounting expenses and further damages to be
ascertained through this lawsuit.

WHEREFORE, plaintiff prays that this court entet judgment:

a, For a jury trial to be conducted in this matter;.
b. For actnal and compensatory damages in an amount to be determined by the jury;
c. For punitive damages in an amount to be determined by the jury; and

d.  Forthe cost of this action, Including reasonable attorney’s fees and for other §iich &5

Jag ¢

relief as appears just and equitable in the premises. % &R

F. MILTON MANN, JR G
ATTORNEY FOR PLAINTIFFS =

BY:
BAMilton Mann, Jr., Bsq., SC Bar #8250
1089 Boillng Springs Road
Spartanburg, South Catolina 29303
(864) 208-0359
June IQ{%OI 1
Spartanburg, South Carolina
17
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CLRTIFICATE ERVICE

1, F. Milton Mamn, Jr., Esq., attorney for the Plaintiff, Gregory J. Feldman, M.D.,

Joseph A, Boscia, I, MiID., Upstate Lung and Critical Care Specialists, PC and

Devendar T. Shantha, M.D,, do heteby cestify that I have served a copy of the pleading(s)

hereinbelow specified by placing copies in the U.S, Mail, first class postage prepaid, fo

the following address(es):

Pleadings: AMENDED COMPLAINT

Party(ies) Served;: -Joe Mooneyham, Bsquire
Post Office Box 8359
Greonvills, SC 29605
Attorney for Defondant Mr, Casey

Matthew H, Henrikson, Esquire
Clarkson, Walsh, Terrell, Coulies, P.A,
Post Office Box 6728

Greenville, SC 29606

Attoiney for Defendant Mr, Thompson

Charles M. Fogarty, MD
450 Mydd Creek Road
Inman, SC 29349

Pro Se Defendant

CEAdton Mann, Jr. (SC Bar # 68250)
Attorney at Law
1089 Boiling Springs Road
Spartanburg, SC 29303
864-208-0359
864-208-0233 fax
milton.mann@gmail.com

June 16, 2011
Spartanburg, South Carolina
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STATE OF SOUTH CAROLINA _
INTHE COURT OF COMMON PLEAS

COUNTY OF SPARTANBURG
Gregory J. Feldman, M.D., Joseph A. Boscia, III; CASE NO,
M.D,, Upstate Lung and Critical Care Specialists,

PC, and Devendar T, Shantha, M.D.,
2010-CP-42-5743

. N N Nl M M M A St A N N

Plaintiff
V. MOTION AND ORDER INFORMATION
' FORM AND COVER SHEET
William Mark Casey, Ray E. *Chuck” Thompson,
and Charles M, Fogarty, M.D.,
[} Defendant,
Plaintiff’s Altorney: Defendant’s Attorney:
F. Miltoh Mann, Bar No. 68250 Joe Mooneyham , Bar No. 004041
Address: . Address: : ,
1089 Boling Springs Road, Spartanburig, SC 29303 | PO Box 8339, Greenville, SG 29605
phone: (864) 208-0359 fax: (864) 2080233 phone; ( 864) 421-0036 fax: (864) 421-9060
e-mail: other: . e-mail; ~ other:

MOTION HEARING REQUESTED (nttach wiitteit motion and complete SECTIONS Y and III) '

| FORM MOTION, NO HEARING REQUESTED (complete SECTIONS II and 1)
[:]I{ROPOSED ORDER/CONSENT ORDER (complete SECTIONS I'I‘antl n

A SECTION I: Hearing Information
Nature of Motion: Motion to Dismiss

JEstimated Time Needed: 15 minutes Court Reporter Needed: IX] YES ¢ []NO
' SECTION IX: Motion/Order Type

[] Written motion attached

[_] Form Motion/Order

I hereby move 1o otio L .1e,c<‘)urt as set forth in the attached proposed ordet,
L July 5. 2011
Signatine of Attorney for [ [Plaintiff / DDefendant Date subinitted
- SECTION I Motion Fee 2 ny
X PAID —~ AMOUNT: $25.00 =
[LTEXEMPT: [] Rule to Show Cause in Child or Spousal Support &
(check reason) [] Domestic Abuse or Abuse and Neglect A
[] Indigent Status [ ] State Agency v, Indigent Party o g B
(] Sexually Violent Predator Act [ ] Post-Conviction Relief L o D
[} Motion for Stay in Bankiyptoy e am
[_] Motion for Publication  [] Motion foi Exeoution (Rule 69, SCRCP) [~ w== .
[] Proposed order submitted at request of the conrt; ot, fer -

teduced to writing from motion inads in opén court per judge’s lnstructions’
Nae of Court Reportet?

[] Other:
JODGE’S SECTION
[ ] Motion Fee to b paid upon filing of the attached
order. 1 JUDGE
[ 1 Other: CODEB: | Date:
. CLERX'S VERIFIGATION ’

Date Filed:

Collected by: .
[] MOTION FEE COLLECTED:
[ J CONTESTED —~ AMOUNT DUE;

SCCA/233 (11-03
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STATE OF SOUTH CAROLINA
IN THE COURT OF COMMON PLEAS

COUNTY OF SPARTANBURG
Civil Action No,: 2010-CP-42-5743

Gregoty J. Feldman, MD and
Joseph A. Boscia, 111, MD, and
Upstate Lung and Critical Care
Specialists, PC, and

Devendar T. Shantha, MD,

Plaintiffs,
DEFENDANT WILLIAM MARK CASEY’S

V8. MOTION TO DISMISS

William Mark Casey,
Ray E, “Chuck” Thompson, and
Charles M. Fogarty, MD,

Defendants,

uuvvvvvvvvuvvvvv

TO:  The plaintifis, and F, Milton Mann, Jr., Esquire, their counsel:
YOU WILL PLEASE TAKE NOTICE that the undersigned, as counsel for Defendant
William Mark Casey, will move this Honorable Court, on the tenth day after service hereof, or as

soon thereafter as counsel may be heard, and at such time and place as the Court shall dlivect, for

ait Order, granting the following relief:
b
D For an Order dismissing the plaintiffs’ first cause of action against hing;
b
D
2) For an Order dismissing the plaintiffs® second cause of action against him. h

.....

The grounds for the motion are that the plaintiffs’ amended complaint fails toifacts:#
v i;_.,. hc..

fit 10

sufficient to constitute a cause of action against this defendant. The motion is made ﬁ{irsugq

Rule 12(b)(6), South Carolina Rules of Civil Procedure.

1n the alternative, and as further grounds for the dismissal of the complaint, Defendant

Casey will move for dismissal on the grounds that the plaintiffs have failed to join partics who
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would be indispensable tinder Rule 19(b), South Carolina Rules of Civil Procedure. The motion
is made puisuant to Rile 12(b)(7), Soush Carolina Rules of Civil Procedure.

The motion will be-suppotted by any memoranda to be filed by the defendant, by the
applicable precedents, and by such argument of counsel as the Court may allow.

Counsel hereby affirms that as this motion is a motion to dismiss, o consultation with
opposing counsel is required, pursuant to Rule 11(a), South Carolina Rules of Civil Procedure.

Respectfully submitted,
Mooneyham, Berry & Karow, LLC

Joc\WModseyham, S.C. Bar No. 004041

3 s Yor Defendant William Mark Casey
PostOffice/Box 8359

Greenville, South Carolina 29604
864.421.0036 Fax 864.421.9060
joe(@upstatetriallawyers.com

Greenville, South Carolina

July 5,201
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STATE OF SOUTH CAROLINA
COUNTY OF SPARTANBURG
Gregory . Feldman, M.D., Joseph A.
Boscia, ITI, M.D., Upstate Lung and
Critical Care Specialists, P.C., and
Devendra T. Shantha, MLD.,
Plaintiffs,
V. .
William Mark Casey, Ray B. "Chuck”

Thompson, and Charles M. Fogarty, M.D.,

Defendants.

IN THE COURT OF COMMON PLBAS
SEVENTH JUDICIAL CIRCUIT

C.A.NO.: 2010-CP-42-05743

)
)
)
)
)
)
)
g
)  DEFENDANT THOMPSON'S MOTION
)  TO DISMISS AMENDED COMPLAINT
).
)
)
)
)
)
)

Defendant, Ray E. "Chuck" Thompson, by and through his undersigned attorneys,

hereby moves this Honorable Court at such time and place as counsel may be heard for an Order

dismissing the Amended Complaint filed against him herein, This motion is made pugsuant to

SCRCP Rule 12(b)(6) and is based on the fact that each cause of action pled in the Plaintiffs’

Complaint fails to state facts sufficient to constitute a cause of action and should be dismissed.

This motion is further based on SCRCP Rule 12(b)(7).

This motion may be supparted by any memoranda as may be filed with the Court,

Dated: Ty At S, oy
Greenville, South Carolina -

P Chusido Snsiitf.To. For

Matthew H. Henrikson (SC Bar #07897)
CLARKSON WALSH TERRELL & COULTER, P.A.

AT

Attorneys for Defendant Thompson .
Post Office Box 6728 : b
Greenville, South. Carolina 29606 o X 5?
Phone: (864) 232-4400 g & e
_mhenrikson@clarksonwalsh.com Mmoo T B
& L 5
S 552
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T
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IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA
SEVENTH JUDICYAL CIRCUIT

COUNTY OF SPARTANBURG
C.A.NO.: 2010-CP-42-05743

Gregory J. Feldman, M.D., Joseph A.
Boscia, III, M.D,, Upstate Lung and
Critical Care Specialists, P.C., and
Devendra T, Shantha, M.D,,

Plaintiffs,
DEFENDANYT CHARLES M. FOGARTY’S

MOTION TO DISMISS PLAINTIFE’S
AMENDED COMPLAINT

William Matk Casey, Ray E. *Chuck”
Thompson, and Charles M., Fogarty, M.D.,

Defendants.

M M N e N vvvuu\/\_/vvvvv

To: Plaintiffs and theif counsel;

Defendant Charles M. Fogarty, acting pro se, hereby moves this Hopoxable Court at such
time and place as the parties may be heard to dismiss the Amended Complaint filed against him
herein. This motion is made pursuant to SCRCP Rule 12(1)(6) and is based on the facts that each
cause of action pled in the Plaintiffs’ Amended Complailnt Tails to state facts sufficient to
constitute a cause of action and should be dismissed.

This motion may be supported by any memoranda as may be filed with the Court, -

Lot f(w%@

Charles M. Fogarty

450 Mudd Creek Rd

Inwaan, SC 29349

Phone: (864) 431-6964

Fax: (864) 583-9360
cfogarty@medresearch.com

July 5, 2011
Spartanburg, South Carolina
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CERTIFICATE OF MAILING

The undersigned, by affixing his signature hereto, certifies that he has, on July 5, 2011, served a
copy of this pleading by mailing a true and correct copy by United States Mail, first class postage
prepaid and addressed as follows:

F. Milton Mann, J1., Esquite

1089 Boiling Springs Road
Spartanburg, South Carolina 29303
Attorney for Plaintiffs

Joe Mooneyham

Post Office Box 8359

Greenville, South Carolina 29604
Attorney for Mark Casey

Matthew Holmes Henrikson

Post Office Box 6728

Greenville, South Carolina 29606
Attorney for Chuck Thompson

Eborto. ?egw@nm

Charles M., Fogatty, MD, pro se
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STATE OF SOUTH CAROLINA
IN THE COURT OF COMMON PLEAS

COUNTY OF SPARTANBURG

N s

Civil Action No,: 2010-CP-42-5743

Ray E. “Chuck” Thorapson, and
Chatles M. Fogatty, MD,

Defendants.

Gregory J, Peldman, MD and )
Joseph A. Boscia, III, MD, and )
Upstate Lung and Critical Care )
Specialists, PC, and )
Devendar T. Shantha, MD, )
)
Plaintiffs, )
) DEFENDANT CHARLES M. FOGARTY’S
VS, ) MOTION TO DISMISS
) SECOND AMENDED COMPLAINT
William Maik Casey, )
)
)
)
)
)

TO: The Plaintiffs, and F. Milton Mann, Jr,, Esquire, their counsel;
YOU WILL PLEASE TAKE NOTICE that Chatles M. Fogarty, acting pro se, will move

this Honotable Court, on the tenth day after service hereof, or as soon thereafier as counsel may
Lo

be heard, and at such time and place as the Court shall direct, for an Ordet, dlsrmssx% The: %ﬁ;

Plaintiffs’ Second Amended Complaint agamst him, ' }?‘ % ) %:’f‘;.l-‘
The grounds for the motion are that the Plaintiffs’ Second Amended Complag;faﬂ;o %U;érg

state facts sufficient to constitute a cause of action against Chatles M. Fogatty. The uﬁp‘;tmr%?g %;-9‘

made pursuant to Rule 12(b)(6), South Carolina Rules of Civil Procedure.

In the alternative, and as further grounds for the dismissal of the Second Amended
Complaint, Charles M, Fogarty will move for dismissal on the grounds that the Plaintiffs have
failed to join a patty under Rule 19(a), South Carolina Rules of Civil Procedure. The motion is

made pursuant to Rule 12(b)(7), South Carolina Rules of Civil Procedure.
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The motion will be supported by any memoranda to be filed by Chatles M. Fogarty and
by the applicable precedents, : '

Respectfully submitted,

Do, reogerd

Chatles M, Fogarty, pro se
450 Mudd Creek Rd
Inman, SC 29349

(864) 494-6106

(864) 5839360 (fax)
cfogarty@medtesearch.coin

Spartanburg, South Carolina

, October 25, 2011

(4]
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CERTIFICATE OF MATLING

The undersigned, by affixing his signature hereto, certifies that he has on October 25, 2011

setved a copy of this pleading on the parties listed below by mailing a true and correct copy by
United States Mail, first class postage prepaid and addressed as follows:

F. Milton Mann, Jr., Esquire

1089 Boiling Springs Road
Spartanburg, South Carolina 29303
Altorney for Plaintiffs

Joe Mooneyham

Post Office Box 8359

Greenville, South Carolina 29604
Attorney for Maik Casey

Matthew Holmes Henrikson
Post Office Box 6728

Greenville, South Carolina 29606
Attorney for Chuck Thompson

D 11 ¢

Charles M. Fogarty, MD, pro'se
450 Mudd Creck Rd
Inman, SC 29349

(42}
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F. MILTON MANN, JR. @Y

RNV

ATTORNEY AT LAW
LICENSED IN SC, GA & FL

August 28, 2012

Jenny Abbott Kitchings

Clerk, South Cargllia Count of Appeals
PO Box 11629

Columbia, SC 29211

Re:  Gregoty J. Feldmau, MD, Joseph A, Boscia, I, MD,
Upstate Lung & Critical Care Specialists, PC, and
Devendra Shantha, MD, Appellants, v. William Mark
Cisey, Ray E, “Chuck” Thompson, and Chatles M.

Foparty, Respondents ~ Case No, 2010-CP-5743

Dear Ms, Kitehings:

Enclosed for filing is a Notice of Appeal in the abové-refersnced case. Also enclosed are the
following:

(1) Proof of Service of the Notice of Appeal on the Respondents.

(2) A dopy of the Oxders which are to bo challenged on Appeal.
(3) A filing fee of $100.00.

Respectfully stbmitted,

F. Milton Mann, Jr.

Enclosutes

oG Hope M. Blaokely, Spartanburg County Clerk of Court (Enclosures)
Joe Mooneyham, Esquire (Enclosures)
Matthew H. Henrikson, Esquire (Enclosures)
Ellen Cheek, Esquire (Enclosures)

'1089 BOILING SPRINGS ROAD » SPARTANBURG, SOUTH CAROLINA 29303
864-208-0859 ¢ FAX 864-208-0233  CELL 864-680-5079
EMAIL: MILTON . MANN@GMAIL.COM
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COPY

THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM SPARTANBURG COUNTY

Court of Common Pleas

Letitia H. Verdin, Circuit Court Judge

Case No, 2010-CP-5743

Gregory J. Feldinan, MD, Joseph A. Boscia; 111, MD,
Upstaté Lung & Critical Cate Specialists, PC, aiid

Devendra Shantha, MD,
Appellants,
V.
William Mark Casey, Ray B, “Chuck” Thompson,
And Chatles M, Foparty,
Respondents,
NOTICE OF APPEAL

Gregory J. Feldman, MD, Joseph A. Bosoia, [II, MD, Upstate Lung & Ciitical Care
Specialists, PC, and Devendra Shantha, MD, appeal the Ordets of the Honopable Letitia H. |
Verdin dated January 30, 2012, March 21, 2012, and April 30, 2012. Appellants received
written notice of enfty of the Januaty 30, 2012 Form 4 Order (Exhibit A), indicating 2 formal
order to follow, on February 7, 2012. Appeliants received written notice of entty of the March
21, 2012 Order (Exhibit B) on March, 28, 2012, Appellants timely filed their Notice of Motion
and Motion for Reconsideration and to Amend (Exhibit C) on April 9, 2012. Appoellants
received written notice of entry of the April 30, 2012 Form 4 Order (Exhibit D), indicating a
formal order to follow, on May 16, 2012, Appellants inquired of the Court, by letter (Exhibit B),
on August 24, 2012, as to when a formal order might be expected. Appellants received email
notice (Bxhibit F) on August 24, 2012, that no formal order would be forthcoming atid that a
clerical error had occurred indicating a formal otder would follow the Form 4 Order dated April
30, 2012,
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August 28, 2012

FExtilton Mena, Jr.
1089 Boiling Springs Road
3

Spartanburg, South Carclina 29
(864) 680-5079
Attorney for Appellants
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QOther Counsel of Record:

Joe Mooneyham, Esquive (with enclosures)
Mooneyham, Barry & Karow, LLC

PO Box 8359

Greenville, South Carolina 29604

Phone: (864) 421-0036

Attorney for Respondent Casey

Matthew H. Hemikson, Hsquire (with enclosures)
Henrickson Law Firm

1164 Woodruff Road

Greenville, South Carolina 29607

Phone: (864) 672-7106

Attorney for Respondent Thompson

Ellen Cheek, Esquire (with enclosures)
Wilkes Law Fitm

127 Dunbay Street, Suite 200
Spartanburg, SC 29306

Phone: (864) 591-1113

Attorney for Respondent Fogarty
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, FORM 4
STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL, GASE
COUNTY OF SPARTANBURG CASE NUMBER  2010CP4205743

IN THE COURT OF COMMON PLEAS

Graery T aninn D Joseph A Ghsdim 0 | William Mark Casey Ryt “Clek”
S . ' N Thuompsor
Dpstate Lung and Cidtienl  Dpveidva ® Sfionthay MD | Chivles MFogarty MD:
Care,Speclalists PC
;;Lgf\m'ﬂp\p@ 0 T ) T DIrENDANTE)
_ T “Kiidwneg Tavs [ JPHiG || Defendant
Submitted by: Cowrt 4 o ] ser:Repicsented Liligant, . .
DISPOSITION TYPE (CHECK ONE) -
. O
(1 JURY VERDIOT, This actioii came before the conrt Tor  trial by jury, The issues have.heay triod und  vEpdietad) !Llﬂi‘_g:‘j;% .
‘™ 'DECISION BY THE COURT, Thivntiion canié to: tefl ar Tienting Bskre iy cohust, The-dssues have et tried or hortthaigia
decision reridered, , o _ A
[ ACTIONDISMISSED (CHECK REASON) . [ Rule 12(0), SGRCP; EI.Rule'4&'(a)§1_s’(31{(§§:(V§);[.)§1'_§}13uii);
[ Re 43(K), SCRCP (Soiried); Dower_____ . c) v 420
v |71 ACTION 8YRICKEN (CHECK REASON): [ Rate 4063 SCREY; {1 Bankruptey; Eh B
[ Binting arbitration, subject to right 16 vestore. fo confinm, vacule of Cl Other: — o, ok

nipdify agbitriion awaidy

[:l DISPOSITION OF APPEAL TO TUN CIRCUIT COURT (CHECK APRLY CABLY BOX)¢
[} Atfised; [ Roversed; 1 Remmsded; 1 Othet:

NOTB: ATFORNEYS ARE RESPONSIILE FOR NOTIRYING LOWER COURT, ‘RS BUNAL, OR ADMINISTRATLVE AUBNCY OP TR
CIRGUIT GOURT RULING IN"LHIS AUPRAL,

1T IS ORDERED AND ADJUDGED: 14 Sho attached ovders Goro) arder ja fottowy (1 Siatement pff fudgment by tho Cowl:

This matter comes B6lor¢ the-Couny on Motighs 16 Dismiss of all Dofongdants, Fhis Court. finds thas the Plaintiffshiad notics of a

potenfal clrim for abuse of procoss and for ¢ivil conspivacy bbford Oclober27, 2007, ‘Thissdotion v fited on Oclobor 27;
2010, ‘Thetefare; the {latny i (riigbarred by the satpte of Hnsitaflons. Defendanis” Metions to Pistoiss are.granfed (i (ull,
Detondaniis.are requestsd fo submit asingle proposed order consistht with thesg. findingsy

4 ‘ A ORDER INFORMATION
This oxder < cinds E] does it end {lie caso. Addittaonl nfdrmation for the Clork:

CPFORMAM
SCCA SCRUP Yorift 46 (Rovisdd 10/2011)

C%%j? COMPUTERD

p
' Record Appendix 66




pv)

S e
"’(
£

R
g bo Eovolled
{List anount(s) below)

{List name(s) below) {List name(s) below)

If applicable, describe the propesty, including tax map information and address, referenced in the order:

The judgment information above has been provided by (he submitting paty. Disputes concerning the amounts contained
in this form may b6 addressed by way of motion pursuant fo the SC Rules of Clvil Procedure, Amounts (0 be computed
such as interest or additional taxable costs not available at the time the form and final order are submitied to the jndge
may be provided to the clerk, Noter Titla abstractors and researcherg should vefer to the official covrt order for
Judgment details, -

1

W) )

) 2162 1/30/2012
“Civéuit Comrt Jodge Judge Code Date

CPFORMAM q/
SCCA SCRCP Form 4C (Rovised 10/2013 ')»;?
[
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) Yor Clerk of Court Office Use Only
Z e

This judgment was entered On',

Z -
and & copy malfed Srst class or placed iu the appropriate attorney’s box on, “lo [ ttornsys of record or
to parties (whon appearing pto se) us follows:

Joe Mooneyham, Mooneyhum Flowers Berry & Karow, PO,
Box 8359, Greenville, SC 29604 ' ]

Frankiin Milfon Mann, Y., Ji, Millon Mann, Ir Atty at Law, glgttgew ;ég_lsxi‘;e%l{emIlgt]soré,éiglglglk g on Law Finm, LLC,
1089 Boiling Springs Road, Spartanburg, SC 29303 n FIOK 20005, DTGBl & o .

£ Spring 1P & Michael BT, Wilkes, Michac! Wilkes Law Firm, PA, 127
Dunbar Sirect #200 Spartanbwg, SC 26306
Rilen S, Chesl, Michael Wilkes Law Firw, PA, 127 Dunbar
Streel, Sulle 200, Spartanburg, SC 29306

- ATTORNEY(S) FOR THX DEFENDANT(S)

/h “/\fé“ﬂﬂ /%(r"g //0/

ATTORNEY(S) FOR THE PLAINTIFR(S)

- Hope Blackley Spmtsmb/t mmty le k fCourt
$

Conrt Reporter
w8
v Mool
ey
(4] 2t o
oW ER
PO vt
i B
:-5‘ % “
oow R
Moo g
LT B

CPRORMAM

SCCA SCRCP Paem 4C (Rovised 1072011}
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STATH OF SQUTH CAROLINA iN‘[CHE GOURT QF COMMON PLEAS
COUNTY OF SPARTANBURG

. & Nog 2010-CP:5743
Gregory J, Beidinan, MD, Joseph A.
Boséln, 11X, MD, Upstale Long & Critical
Care Specigiists, PC, iind Devendfi

‘Ghantha, MD, ORULER GRANTING DEFENDANTS?
 MOTIONSTODISMISS
PlAltifes, EECOND AMENDED COMPLAINT

V5. |

Willia Mak Casey, Ray B, “Chocl®
Thoiypsor, and Charles M, Fogauly; MD,

Defendanis.

: |3

§

This vacti’o‘n eaiie for hearing before me’on Janugry 18, 20‘1?’.-, on the Motions 16 Dismiss
Plaintiffs Second Amendéd Complaint flled by Detendants Wilttam Mark Crisey (*Casey™) Ray
. “Chugle® Thompson (_f"fl'i‘mnp’soh”}, and Charles M!.. Fogarty, MD (“Fogarty”) (cnliect%iy
referred 10 herein ag “Defendan(s™). Plaintils were represented by Millon Mann, Casey was,
reprégentéd bj Joe Mooncyhanii Thompson was represented by Mait Henrllson; and Toguty
was represented by Fillen (f;"heek. Dafendants sabinitted or ested on previously submitted brfels,
which e Court has considered in adiition to the phitles’ aral avgnment, For the 1:é:ason_s slgted

elow, Defendants’ ey sotives Wotions ty Dismiss Plantiffs’ Second Amended Complanit &
1 . ta
A )
g @

geanted, Plaintiffs’ abuse oF process clain 18 digitissed With prejudice, and Platigiffs ";(1::)9 beﬁffed 20

. g
froty rentserting at any time-n the futuré {heircivil conspivacy claim. &1’ N
&
Motion to 1) jsmiss Standaid {5. § E;‘ £
o R

. CI I
Undes Rule 12(6)(6); SCRCP, # defendant may move {o dismiss a,])l‘z\ixmtiff’gE"C;plenégi1lg§~3
~<

baged o1 a faifure Lo State facts suffictent to constitute ¢ cadse of action, Ruls 12((6), SERCY
The clrcuit eontt properly dlsinisses -a clahit ‘when Ui defendant demonstiiites Usal the facls
stated In plalnGEE's pleading il 1o establish aiv figtionable. olafu. Hambrick vi GMAC Morlg.

COMPUTERY

3 j :
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Corp., 370 8.6 118, 121, 634 8824 5, {CL. App. 2006). I congidering a 12(0)(6) motion; the
trpal cort _11_1_th bagé fis mling solely upon allegations set faith on fhe face of the comp]'dnt
Sﬁlés v, Qngrato, 318 8.6 297, 300, 457 5R2d 01, 602 (1995). h |
Plaintiffs’ Clahng

Plalitiffs’ Second Amended {Zomplaind asseétts CAUSES of action wgainst all Difenddnts for
ibise of processy fnd oivil consiltacy afising from an ymderlying. medical malpragtice suit,
William Mavk Chséy v Gregory J. Taldmen, M, Joseph A, Boscia, 1ll, M.D., Devejidra
Shantha, M.D. wid Upsiate Lung and Ciitical Cave Specialists; PG, filed i the: Comt of
Common Pleas for Spattanburg Gotnty, Seyenth Judicid Civeult, Case- No. 2006-CP-42-1728
(tlic “Medical Malpraotice Ac,fion").‘ See Second Amended Complaind at 1 & According to the
Second Amended Coniplaint; |

Plaintiffs provided medical services and treatiment (o Casty between May 28, 2004, and
June ‘3, 2008, with vespect {0 chest puin Casey exporlenced at work on May 28, 2004, See
Second Amended Complatnt at 4 6-13. After Casoy Wb achindtied to the hospital, a chesl x-ray
was taken.that showed b small nietallic foreign body in the x-ray ficld, See Sérond Amended
Complaint at 4 8. To “cllnicallly] cunelate® (ot Investigate) the forelgh Botdly shown o fie %-
1y, Plaintiffs pexformed on Cdsey a ftesile brdnchodcopy followed by a rigid. bronchoscopy.

See Secoiid Amgnided Complatat at i 812, During ihe righd bronchoscopys Cwscy ﬂuffered 2

u g
prichinothoiax, See Second Amnended Complaint ab 1 9413, ‘gg ';: J ox
(‘-‘.“ ¥ :\

Mffer Casty wis discharged tiom the hospital, he copiplained to l’lamt@_ﬁs tgm ;
gifforetl from Forgetfilness, shoil-fetn memory loss; persenality Changes ’m('ic“{sﬁnﬁﬂnm‘; h
digability cavsed by e dpid bvichoscopy and resuiting-prevnothotax, See Secoid Aﬁ:};ldm
Complaint at 1419, Plemtiffs sejested. Casey*s complaints and xefussd 10 SOPDOLL !us.

resulling atrempt to. obtain diSab’ﬂ‘ily bengfits; anil deckned to centinue treating. Gasey, See
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Second Amended Complatt at 118, 560
In 2004, nﬁer Plainuﬂfs pefused to contiimg freating Casey, Cisey bigan tneahng with &

peychologist _anc-l _thex‘ap,ist i S_p,mmnbm‘gg. See Second Amended Complaint & ¥T 58-59. Also

2004, éﬁs@y became a patient: 8f Fogaity, wha prey]"qusly fadt been medical painers wiih

Plaintilf Grogory Feldman. See Second Amended Complaint af g 16, 20, 78, 48, 58. In the
conize of againing Caseys lteatment; Pogity reviewed Crsey’s wedical recordls; including
those yelaling t‘Q‘G-hsey‘-s bioichoseopies and phevnothorax, and saw Casey #l Fogatly's m..edi"ea[
affice aid Rogarly’s mmiedicdl tesenreh facility. SeeSecond Antended Comploini at 4118, A4, 40,
48. Biased thereon, Fogarly devetoped the inedical Qpﬁxi(_)’n tha{ Casey Jiad Sufferéd a cerebral gir

embolism aid resutling permanent braii injury diving the. igid bronchoscopy Plainiiffs

*_p@rifejrmtiéi o Cagey, and (hat Plalnfiffs: had. déviated from the applicable standard of medical

caro in treating Casey. See Second Aiiended Gomplaint at Y 28, 31, 43-36, 3940, Fogarly did
not oidera MR1 6F Casey*s brain. See Seeond Amendgd Complain{ at 1 34 On Tnly 21, 2005,
in Fopaily's medical eharl for Casey, Tingarly noled Wis apinion thal Ciisey had suffered a
“permancnt biala infuy.” SeSscond, Amendad Complidit at il 98, 36, As Casey's frealing’s ‘
Physictan, Fogsirly's opinisn segarding Casey % iyedica] condition und bis office notes regrding
samy aldo were, provided in fefation o Casey’s application for peivate digability ipsurancs
benefits, as well, a8 Social Secwily digability benefits, .5¢¢ Sscond Amended Complaint at 14 a7,
4776 | Lﬂ 53
10 2005 and 2006, Thohipson, & Spartanbug lawysr who went 10 high school wiﬁl C%%"gy
provided Casey legil assistance i relation to Cagey’s applications for disability benlff:;“xts ‘:‘)?e 5
Socond Amended Complaint at 4949, 75, 97, Thémpson also consuiled swith Rogar l;tﬁegm;@ugm’«

w‘
N . P ek ¢<
Foparty’s opinjon that Cascy had sulfered o poimdndt byalsy .mj_m_y ay a vesult of PlalnGefs’

Taving viofated tliejr standard of cave with fespet g Chsty’s medical treatret. See Amtnded
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.....

Complaint af 19 28, 44, 51,

Also in 2006, 'Fliompson filed the Medlml Malpmqnce Action on behnlf of Crsey. T Sée
Second Amended Complaing 4t i 5 Iu {hat su1t Ciasey alleged that Phaiptffs in (he pressinf cass
Breached the; standard of cave witlh 1egpeot to Casey’s medical trealment bolween May 28, 2004

and: Junte 3, 2004, causing hirm damagos, iicluding nentalggical injuy @il petdamenl disability.

See Secofid Améided Complaint at § 6. Fogarty was identified and deposed in (he Medjeal

Malpractice Ackion as an expett. wilness, and was consuited by Thompson on oceasions with

tespect (o medicel walters: relating Lo the Medical Mlpractice: Action, and Wilh respect id

Cnsey’s indapendent applications for disabifity coverage. Sez Sécond Amonded Complaint at 11
4142, 48,76, '
Iiising (he ‘couise of discovery in e Medical Malpracetice Actlon, Thompson rianged

for Cagey fo obtain an MRI myder & flclitious name and date of birth from Thompson's brother-

-law, See Seeond Amended Complaint at 9 86-90, Thompson anil Casey did nol reveal (he

MR, which was nepgative; 1o Plaintiffs dwing discovery in the Medica] Malpractice Action, See

Yecond Amended Complaint al 19 90-94, Fogiily was not involvéd i Gasey’s having the MR,

dr ‘Thomipsoirs and Cagey's diseoysry=related. efforts with respect to the MRI. Sée Second

Amonded Complaigt. Plaintifs feamed of the MRY. after one of Plaintiffs’ lawyers i the

Medical Malpractics Action fecoived an arionymmous lelfer regarding it See Second Amended

Iv%‘l Ewect

Complaint at .92 w3
‘z* r:‘:

“The Medical Malpractice Action w’u% {ried before & Spartanburg, Comnty. jury b?{;‘mn
l\)
on. May 11, 2010, Seé Second Ansended Conmplaint at 4 99, On May 28, 2010, afler @ 14 ﬁr
(‘) s
Gifal, the Jury xeturned 4 defense verdict in favor of Plaintiffs fn (his case. See Second qfﬁend;;tl
T e
24

) I’Iainhff" Second Amended Complainf dees nol specify- the date thal the. Medical
Mu]prnclice Gass was filed; but the case number Plaintiffs ¢ite: (2006 “CR- 42+1728). indicatés thal
the suif was filed in 20006, Ste-Second Adfiengled Complaing at. ¥ 4.
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Gomplaint at 9 100.

Plaisitiffs Rled sk oilinal Comiplaint fn this onse on Ogtober 29, 2010, claiming that -

Defendants engaged i phuse of process aind tlyil conspiracy In selation fo the. Medical

Malpractice Action. See:Complaint; See also Second Aniended Complaint. After Defendants
Widved to dismiss Plaintitls original Complaint in lisu of eoswering s, Plalpiitts filed an
Amended Complaiint as of right, redsseiting-agadist Dieteridatits Wheis glaihs for ablige of process
and ¢ivil apnsplivicy, - Seq Asmonded Complaint. When Deféndanis moved to dismiss the
Aibaded Complaint, Plaintiffs moved for- and yeceived leave of court fo file lheir Sceond
Amended Cojuplaint, again agserting againgt, Defendants clalmg for abuge. of process and ciell
congpirvacy, See Second Amended Complaint;

- On Jopuaty 18, 2012, at the heatlng on Dfendants’ Mo.ti"dns 16 Dismiss Plaintiffs’
Sugond Antiendesd Ce'n'zpfzﬁ_n(, Plaintiffs withrew their éivil conspirdoy clnim, expressly
reserviig the vight ta re-fite such claim i additional facts were discovered during discovery in
this case that Plaintiffs beHeved supportéd that clalm,

Beoause this Court finds that Plaitiffs® ¢laing for abuse of progesy and ¢hvil conspiracy
ave Hme-batred, which fact necessitatos the. dismigsal of the Seisond Amended Coniplaint and
prévénts Platntlffs from fe-filing their clvil conspiidey clalin 8i aby time in the future; this-Ordey

cesf 1 B0 " v [ .
xddicsses both of these tauses of yclion, = <—3 R4

Analysis s W
Pl gad
The. facis sifleged In Plaatifte Second Amended Conijildint show thal P'ilt}f}itlftﬁééha‘g]g:ig

. SRR cto

notlee of a potéitial Claim for abugg of process mote than (hiee years bafore thi&né‘li‘éirz \\f‘al}\.'ﬁleélg:cﬁjl
I - BT

pr : 1

. RGN T
on Qatdber 27, 2010, Tlieretore, Plantiffs’ abuse of process claim is. liyne-baried by Ihe tﬂ?\tute‘
of Ihhitations, aiid Plajntitfs' Second Aménded Complaint is dismissed with prejilclinb.pursuanb

% Role 12(6)(6), SCRCP; Futher, besanse Plaintil’ pleading.alsa damonsteates (it Platfefs
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bad nivtice of a potential claj for civil conspiracy inord than thige yenis before this Action was

fied, Plainiiffy are: ime-barred from re-asserting such claiw at any timedn the future,

i. Pl'untlffs’ Chrims Ave Tihe-Baried,

Thils action Is-gaverned by o threg-yeor slnfuie. of Himftations peiiod. $LE.Code Amt §
15-3-530.(20055; see Whilfield Conist: Ca. v: Bank of Tokpo Trust Co.; 338 S.C. 207, 525 S.B2d
888 (Ct, App: 1999) (applylig, {hree-yéar Statal of liritlations Ty abust of process action);
Bm:gesS v. American Cancer Soe,, South Carolinu Div,, Inéi, 300 S.C. 182, 3-86.S.E;2d 798 (Cl.
App. 1989) (recoguizing: thut Séetivn 15-3-530% Vimititions peifod (whick praviously was. §ix
yezirs) applies (o conspiracy dlaifis), |

A, stafute- of Himltations is & proce(’iuval dévice that, operaled as 4 defense to limit thi
reinedy avallable from i existing canse of action.” Capco of Sitmmerville, Ine. v TIL Gayle
Congt. Co, Ing, 368 S.€. 137, 142, 628 S].:E;-'Zd 38, 41 (2006). Significantly; Sowlh Caroling
courls tecognize that “[s]ialutes of limitdlions fie not simply techihicalities.™ Maares v. Bobb,
392 8.6L 174, 176, 470 S1.24 402, 404 {1, App: 1996). “Statutes of Lmitations embody

important public policy considerations in that they stimulate. aotvity, panish neglgence; dnd
promolé wepose: by giving seeuity and stability t6 huiman alfpirs:? Id. Statutey of Hmitations
selieva courls of the-bixden of tiylng stale claims of those who have slept on their rights; and are
intended to “ensure Jitlgation is brouglit within 4 teagoripble Hme i erder that ewdeuce be
reasonably available dind. there be gome ¢nd to fiigaifon™ Transporiation Ins, Go. and Flagstar

Corp, v, South Carolina Secand Injnry Find, 389 S:C. 422, 428, 699 S, B.2d 687! §90 ,@01

C"‘b 53‘3 o .x’

{citations dind hiternal punichuation omitied), 9 ;f’) o
Q” "\) 1*,’{ :)(

Tns deférmintng when 2 cauge of action arose under an applicable sialnie ojivlmntatlmxé, :l&

Soufh Cagaling conds apply ihe “discavery rnle.” Ruuipf v, Massaéhiisotts Mut, ﬁffa 15\3 CQ:H
00

3571 8,05 386, 394, 593 §8.2 183, 187 (Cr. App. 2004). “Under the, discovery tule, the statoie of
<6~
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lhnitations beging to rup from the date the paity efther knew, ox by {he sxescise of reasonable
ditigense ‘sh_oul.fl bLage kuown, that sofrié iqgal fight biad beeit Mivaded, City.of Newberiy v,
Newberiy Elep, G‘o.~0}>., e Bi‘ﬂ S.G. 254, 260, 692 B.J2.2d 510; 513 (2010), The-exeieiso of
reascuiable diligencs medns simply fhat an Snjured payty sinst det with some prompiiess wheve
{he Tacts g clicutnstatices of @ injitry wotdd puf @ peson pf cotiwon, keowisdge atd
experieice on noetlce tliat soms right of lifs has l)e;n» jnvaded or tiat some ¢laim 4patiist ddother .
piity might wxist, Spell v. Columbia. Gnn Exehimgs, Ind,, 276 8.C. 301, 503, 278 8.E.2d 333,
334 (10f1)?

The discoveryrule thug fosuses npon whether the cbmplafniug patty acquired kaawledpe
of any existing facts sufficibnt to. put, the:prrty oif Inguiiy. whi’el':x, iF developed, would disclose
alleged wrongdoing. Borgess, 300 S.C ol 186-87, 386 SB.2d al 800, “Moreover; Hifliough a
paity claims lgittance of existing facls and cifemslanges, the ls_am;: sesull [.e., the statuie of
Hinitation®s ronoing] follows i€ such facts and circumstances vould bave beeii known to {he party
thipugh The exerciser of ordinaiy eare and réasonable diltperice.” Id. “Chus, the statole of
limitations beging to fun from the date a plaintiff knéw or should [ave known tat he bad &
claimi, and 1ot when the platitiff sought advice of counsel, or developed a full-blowiy theoiy of
recovery, or discoveted a withéss b stipport of prove hl*# dge, vl “oblainfed] actual knowledge
of cither {h& potestial clalm or the fasts giving tlse thevetos™ Gibson-v. Banlk of dmerice, NA.,
43 8,05, 399, 406, 630 S.B2d 778, 182 (Ct. Appa 2000) (citations oitted).  “Moréover the
focus is upon the dato of discovery of the injury, not the dile of discovery of the wrongdoer:

The inpoitant date wnder the, disgovery fule is ther daie that a plaintift dlscoyers .. .
the infury, nol the date of the discovery of {he idenlity of another nllgfgedg.:g %
1)

wipngdoes, 1£, on {he date of injury, 4 plaind(f kows or should know thaEshe o
Iind some- clain apainsl ¥6iione ‘else, e statule of Jhnitatlons beging to ry

)
§i

&

jfort i

3

-dill clairiis based tn Thiptinfury. ;?2 <3 ,‘“:32};[;':

i !

. . . . g
Wigginis v, Bdwards, 314 8.0 126; 198, 442 S.B:2d 169, 170 (1994) (quoting Z‘Oili@l- 1.1.’3% &@gﬂ

el IAY <00
n DB

;ag;'ﬁ

m




Matlitnery Ca,, Inc., 812 E:Supp. 618, 620 (0.8.C1993}

The date an which disdc;yexy-:ofi'he eanse of action sllpuid five been made 18 an objective;
question, Joubert & 5E Dep't of Spe. ;gzl'x’s.., 341 8.5 146, 191, 534 SB.2d 1, & (CL.App.
2000,

In oflier-werds, whether the pauicular plaintiff adtiatly knesv ho had a dlafin is nol

N

the-fésl, Rethe, couts. mugt decide swhether i dlreumstances of the cass would
ot a pessort oF comimon kripwletige and éxpetiéiide Ghnotie (il soing ght of Hig

has been invaded, oy tintsome clainy against angther paxky miglit exist.
Young v. Soiith. Caroling Déportiient of Coirvections; 333 8.C. Tid, 719, 511 SB.2d 413, 416
(C; App. 1999). |

In this ease, Plaintiffs’ abitse of process and consplracy. claims aie (ime-barred Decause.
thie ficts dlleged M Plalititty’ Sedond Ambnded C'C)l]'lplail;f', wlien. takent i the Bght most
Prvorable fo Plalntiffs, elenily demanstrate that Plaintiffs khew or should hiave knowp that heir
clalms for dbusoe of process and eivll conspiragy e%.léi;‘:d in 20'05, when thie Megieal Malpractice
Adfion.was filed agginst them, Se¢ Second Amended Conplant at ¥ 4, These facts inumndate flie
dismissal of Plainkiffs’ abuse of protess claim In tie currend aciion, which Plainliffs filed more
than thiee yeass dfter 2006, on Qclobor 27, 2010, and pre;'cm Plaintilfs from re-asserting thei
yolunlarily-dismissed civil conspiracy clalim at any fime in the ﬁlf‘l}'lf@;
A o Stafute Of Limitations Explred On Plaintitfs” Abuse of Process Claim,

1. P{aiﬁtiffs" Abl(s’e. of Procdss Clatin Avose af ‘Lewse' 'When ‘the: Medical
Malpractice Actici whas filed in 2000,

Plaintiffs’ abuse- of progess clalm is Hme baned; because that claiin arose al {f%ixst \,}ngnh
. A B2 Y

. . . w e T e
the Medical Malpractice Aetion Wi fligd 10 2006 ~ mpre thasi e Years before I’Inifgrff,s@ed %}:‘3
O )

A K33 .
Meir current sufl,  Agcording 1o thv. Second Antbnded Gomplaint, .and co:ns(rr’rigqu_g Bibs

} S
Bow Won

allggations h the light most favorable to Plainitithy i :\’; 8!%’_ "
&Y O A
; s A B ‘ *® . .. R SNy X . IA. 2
» Tn 9004, before the Medical ‘Malpractics Action wis filed, Pli\rnruﬁsgkne\yghaé
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Casgy ¢lifmed thathe had suffered biin 'i'njp_ry' and perinanent disa'bilit':ms 2 isuli of the,
pd"aummlfdmm Casey. expetieniced during the rigld bronchoscopys I’I’aini’iffjs_ QId not
belleve éﬁsg‘y"a infuiy: of peratient disability claims ‘were tye or legitithate; and ihey
dict not support: Casey’s fheory or Gasey’s altempt, ta oblalis resylting disability benefits,
SeaBocond Anyerided Complaiivt af 19-13-18.

. T 2006, when Ihe Medical Malptactics Action Was flled, Plaiitllfs kigw that.
Chgey dnd Tlioﬁm’soix had filed a médical malpractice 1_z,‘st;iit agninst then, which suir
Plaintits Golioved was for @ pimpose other than fo redress loghtimate, hedient injurles
sustained by Gasey. Plajudills knew Gasey angd Thompson wexe claiming lhat Plainfitts
had gomumittad inoi-_licaf malpragtice i the conrde: of Casey's téafinent, See Secandd
Anended Complaint at {4 4-5, '

® Plalntiffs contend thal Casey’s motivition. for filing the Medicel Malpractice
Aution was to obfain peseription pati niedication and disability benefits, See Second
Ampnded Complaint of S8 106-107.

+ Phus, when Crsey suad Plaintiffs for walpractice in 2006, Plaintiffs belibved thal the sall
waé ani abage 0f process, hecauss Plaintiffs-already hiad determinéd that Casey had sustained no
permanent injury, and because Plaintiffs believed that Casey was stmply secking to obialn
prescription nercoties and digability beaefits, Tlie stafile of limitations on Plaintiffs* abuse of
process claii thits began o i at lpdst Troni the date fhe Medieal Malpractice Action was filed

in 2006, and prevoits Plaintiffs froni naitaining such claims in the prescht cn a »%ic]‘;’

ik 1)
Plaintifts filed in 2010, See Gibsan, 383 8.C. vt 406, 680 SH.2d 2t 782, ‘ ,“'19, 13’3 ~._“n
CU ‘,}:r‘ N
Sighificantly, the discovery rule baxs Plaintiffs’ clalms togardliss of lhﬁz. l’du, lhallgf'zi{g
C“)

QY
Plalntiffs' Second Airetided Lamplhmt apjieats o allegs liat Plafutiffs, wers nﬁt avfé:?e 3650

Poggarty’s involvenient fin Hie Medical Malpragticg Action witl) gotmetime during the peﬂdency q%‘
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that, base.” AS uxplalisetl aboye, the discyvery yule focuses on 'thg, ite a plaintiff discovels ah
injury ~ in this case, the fact that the Medical Malpractice Action was filed agmnS? them —“110!
the data ‘of the dxscovery of the wxongdqe\ » Wiggins, 314 8.C. at 128, 442 S.B.2d at 140,
Alttiough Plainiiffs® pleading alleges that Foganty’s fipvolvement® in the Megical Malpractice
Action Wi conicealed: Fom Pladitiffs vani] the *11™ Liow” pf that dase, see Seeond Aniended

Complaint &t 7 42, the clafoed facl that Plaintitts did not kuow the identity of all atleged

wrongdoers 1 (hal swit did not prevent the statute of Hmifations from yonning, See g, ‘This is

becniise tho filing of the Medical Matpractice Action feasonably puit Plaintiffs ~ who, believed thie
syt 1o b mesitless and only interposed to harm thern, seg Second Amended Complaint al T4 18,
30, 56 - o otiee 1hat onia debt of Heits nmfy" hive bees fividad, épaidieds of Whethier
Plainties kivew the i‘deﬁxity of (he alleged veronigdopi(s) ofhe than Cadoy and Thompsou, whose
naties appeared on the pleading, Sge Young,. '332‘3 $.C at 719, 511 $.E2d at 416, “[Tlhe
roquiremient of presenting expest (Estimony fodneat the burden of proof on subjects beyorid the
kinowledge and wnderstanding, of lay jurors is by 0o means new;”™ especially In metical

malpractice cases. §.Stars Ine, v. Ford Motor Co., 395 8.C. 392, 399, 718 8.8.2d 220, 22403 i

(Ct App, 2011), A yeasonablé person in Plaitiffs’ postiion would have known that Casey and

Thompson liad contylted with andfor weie working wilh & miedieal expert in velation to ther

‘Medicnl Malpraetice Action prior to and upon its filing; aud because Plaintifts belfeved Uie suil
to b bisgless, Platntiffs Tnew or ghowld fuve known that some. afleged claim against that

medical oxperl might exist. Becauss Fogarty’s: identity aid allepkd “role” n Ih% M;@cal.ﬁ )

Malpractice Action weie facts and cireamytances that could hive been known tr?ﬁl’lafﬁnftq
@ £ e

o o Fm
. oy il
¢ ’i’hb Secoid Ameng]ed Cmplaiot foes not Specify when, Phnliffs becans “Lﬁvarwhagm

Rognty was Cagey's irenting physiclan, of vden Fogarty was idontified as-an E}}A}_)&Ef withossid

See Second Amented Gomplaint, Plamu[fs allege simply hat Fogarty’s s “role ag an eﬁ?eu"‘:
sviiness wag eoncealed -uiitil the 1 hou foni Plaintiffs sind theli éoungel. See Second
Amsiided Complaine at 4 42, i
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{lirougfs the exereise of ordinary care and reagonable diligenge When the Medical Malpractice
Aotidn wag-tiled in. 2006 ~1iide than (hvée yeurs before Plaintiffs instiluted this suit-— Plaintiffs’ |
Second Atnended Complaint is tiie-haseed,

%  When The Medical Malprachice Action Terminated Xg Juvdlevant To The

Application Of Tlie Discovery Rule And The LinieBarving Of Plaintiffy’
Abuge of Prgteiss Claim,,

Perhaps nolably, facts pled in Plaintiffs’ Second Amended Gomplaint indieate that
Platitiffs intentionally walted fo flle thyisy dbust of process claim until after tie- disposition of the
Medici), Mitpractice Action, See. Second Amguded Complaint at | o) (alteging that Thoinpson
gouplit to protvact the Medical Malpractice Action in erder to “forestall & sounier Jawsuit” fiom

; Dlainfiffs). Signiflcantly, when the Medical Malpinélice Adtionf ul{imatéiy Was vegolved {s of no
releyance fo the application of il;e diseovery ruls buy to Plaiftiff abuse of process claim.

"Unlike 4 olab for malicious prosecution, an abuse of Procéss c1a51;1 does not requite the
tertvination of the undestylyg proceedings fn the pPlaintiffy’ favor, sed WaBride v School Dist of
Greenville Connty, 389 S,G. 546, 565, 698 S2.2d 845, 835 (CL App. 2010),% and inglesd beging
to run when the plaintiffs knew or should have kriows that the: alleged abutie had atousicd, sée
Wigging, 314 §.C; 2128, 442 8,824 4170,
B, Plginfifty Ciyil Congpiracy Claim Is Yime-Barved.

The throe-yedr staiute of limitations: dlso time-bars Pl civil conspiracy eliihiy;

i Inti € vol H ! o < . 4 ) :'m.\“"‘\, 3.
which Plaintiffs valuntatily disidssed af the heating on Defendants’ Motions to D.r,sml'-%w_ﬁ@m g’i -
& Bt
i ; o, B s
expredaly resbrved 1ight fo fedssert itk claim shiiild discovery in this-casé prdduce tfz;ﬁ?f's-w:ﬁ;ch Rl
@ & Taw
5T e V6L, » e i e
Plaintifls beligve support such olaim, B S
ap ™ '_3@
A eivil conspitacy becontes actlonable -only “ouce overt -acls ocour which pi‘?\(:imﬁﬂyﬁ{g{
:n.;‘< @ ey

? The slenents of imalicioys proseention Hig (1) the institntion or eontinuation of orighnal
judicial proceedings; (2) by or-af fho instance &f the dsfondant; (@ tormivation of Such
ploceedings in plainfiifs favor (4) nialice I instituting such procesdings; () lnck. of prababile
‘sanse; and (6) vesulfing fnjury o davingd.” # Bpide, 389 8.0, i 565, 698 $.R.2d 1t:855.
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cavse-damags to the plaintitf® Hoehwoith v Greyivood af Hanrett, LLC, 385 §.C. 110, 15,

" 682 S.E.2d 871, 874 ((?ita App. 2009). As discugsed #bove, In Souﬂ; Carol.iﬂai the statute of.

Timititions far cowspiraey claimeds governed by the *discoveid: yulé,” and thistefore beging ti tun

upon diseovery of the conspiraey Hself or of “such facls as would have Jed-{o- the knowledge

thsgest, 10 pursiied with rezsonabls diligenses” See Burgesy, 300 8,C. at 187, 386 §.1.2d ot 00~

01; A parly tannot eseape the appliedtion of this rileiby ¢lafning ignorance of existing fA8(4 and

circumstances, or ignorance of tli Idencity of an alleped tfortlensor, Wiggins, 314 8.C: al 128,

4428824 at 170,

Any claim by Plaintiffs for clvil conspiracy {s thne-barred because moxe (han three years.
have, elapsed s;iriqé the Hling of lhe: Medical Malpragtice Actibn - ‘which is the date wi_lis'u
Plaintites knew that an slleged cospimoy existed, or whien Platntiffs kniew or could have known
pertinént facts. sufficlent to apphise themselves of their claiin®s wlleged oxislonce. Specif'ien'ily,
ficcoiding to the Second Amended Coniplaint, Fogarty was the aathor of the “pervarient brajiy
injury soheme™ aid indispensable for Fhompson jn “their common scheme o mamﬁ"actuw 3
pretext for the lawiuit énd disabitify claim™ Sag Second Amended Complaint at i 199121,
Thus, the dlleged conspiracy wais fo mavinfacture @ prefex! lo Sne Plalutiffs for malpractics; mid
the ovest “act¥ in fusthenmes of the congpiracy Was.ihe filing of that suit. Accordingly, once
Plailifts wete sued for malpractics - fé., onvs fhe Medical Malpractice Actor was filed in
9006 - they were damaged by the. alleged consplisiey, aud the sfafufe of imitations o that ¢ cldim

:-*-mmi

began (o run, regidloss of whether Plaintiffs olaim that they' only later learned 8f Fo‘@auy,gg
M‘J i. L

“involverent” iy the, alleged soheme, See Huckworll, 385 S G, at 115, 682 S(E, 2(1@ 8“ ,

9
When the Medica) Malpsactice Action was filed against Plz\mnffs in 2006, lenﬁﬁs ity [lié" )

Ty

fdentity of twi of e dlleged Gonsplnitors, Casey and Thormpson;, wnd becf@sa ~mc;ln:g‘[:%

?11:\zijl?i'a0ticc clalms requive expert miedicat legtimony, {he filliag of the suit put Plaintiffs on notice
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that soms other physiclan wag Ipvolyed in the alleget! epsé-filing conspiidey, this tolling the
statute of Tindtagions, Becnuse 1h¢ fhrea-year statufe of limilatiops on ’Plainhffs‘ cwﬂ £ons) )nacy
slalm exphea in 2009, guch claio 3§ ad will veinain thie-barred,

L ‘cfie Cowrt Does Not Rench Defendants® Aigmmputs That Plaintiffs! Secona
Aniérided Complaiit Fafls To State A Clatm Upon Which Rellef Can Be Granted,,

Beeause (his Conrt finds ihat Rlalatffs’ claiimg against Defendanits for abuse of process
and civil conspiiatly are Himesharred by e statute of Tmitailons; His Gouit has yiot reached or
sfed upoy Defendants’ additional digmnents *f'hat Plaiitiffs have failed to: plead aclionable
claims Tov.abuse of process or ¢hvil congpiiagy,

»+ Conclusion

Because Pluttitts had notics of 4 potential claim abise of process and civil éa_n;p;irac'y
whén the underlying_’Mcdi&;al Malpractice Action was filed it 2006, 'and be¢anse niore ihan theee
years huve explred sinee (hal date, Plaintitls’ ¢laims fof abuse 62 procass and civil conspitey ate
time-barred By (he wiatite of fimitations.  Therefore, this Goupt grants it full Defendantg’
Motions to Dismiss Plaintiffs' Second Amended Complaint, -and dismisses with prejudice the
abuse oﬁ:proc‘ess olaini asserted flwi'ein; and Plaiﬂliffs arc barred from re-assexting al any li}nb In
tho future thefr claim for ¢ivil copspitacy.

. .

1 18 SO ORDERED.

AN e S

Tétitia H, Verdin s
Prosidiing Judge, i

B STEYHIIT

=z
<

]
3
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STATE OF SOUTH CAROLINA )
)

COUNTY OF SPARTANBURG )
)

_ . )
Gtegoty J. Feldman, MD, Joseph A, Boscia, )

MD, Upstate Lung and Crifial Care
Speclalists PC, and Devendra Shautha, MD,

“Plaintiffs, )
Vs, )
)
)

William Mark Casey, Ray B. "Chuck"

Thompson, and Charles M Fogarly, MD, .
Defendants. )

IN THE COURT OF COMMON PLEAS
SEVENTH JUDICIAL CIRCUIT

CASE NO.: 2010.-CP-42:5743
MOTION AND ORDER INFORMATION

FORM AND COVERSHEET

Plajutiffs® Attorney:
F, Milton Mann, Jr., Bar No. 68250
Address:

3,089 Boliind Springs Road, Spartanbusg
Phene: B64/680-5079Fax 866/452-2276

Defendant’s Att’b’iﬁeyi . "“:S".EB ]f)Bl’*;BNSE‘
ATTORNEY?S LISTED BELOW

___yBarNo,
Addtess!

ﬁone: . ¥ax,

Bemail: . Other:

Bunaik . Ofhet:

SAVEOTION MEARING REQUESTED (aftach wif

FORM MOTION, NO MIARING REQUISTED (complete SECITONS Il and I1I)
(complete SECTIONS JE and 1)

ton motion aitd complote SECTIONS I and 1)

[PROPOSED ORDER/CONSENT ORDER

SECTION 1: Hearing Information

Natute of Motion: Reconsjderation of March 21, 2012 Order
Court Reporter

.aiid fo Amend
Needed: [ TYBSIXINO

[XIWhitten motlon aitached
[ IForm Motion/Order

Bstimated Time Needod: 30 Minutes -
' SECTTON I: Motion/Order Type

I hereby move foi yelief or action by the court as set fortl.in the attached proposed order.
e
) / 04/09/2012 K

STaletro of Altortiey ot X Plaiuiite ] De

] BXBMPT: ]
(] Indigent Status

[l Motion for Stay in Baks
] Motion for Publication

X PAID — AMOUNT;: § , o ,
Ruls to Show Cause in Child or Spousal Support
(check reason) [ ] Domestic Abuse o
[7] State Agency v. Indigent Party
[[] Sexually Violent Predator

[_] Proposed order submitted at requ
reduced to wiiting from motion ma

8 .
indaylt Date submitted 1y &S (g‘#
SECTION NI Mefion Fee % % ﬂ:{({ ;
w & &GP
. . = %c‘.n_
y Abuse and Neglect B g, BUR
L & o8¢
: . . e oo hron QRN o § vd
Act [ | Post-Conviotion Relief =T a8
i Aﬁ m.‘;‘
“’
-

upte o~
Motlon for Bxecution (Rule 69, SCRCP)

est of the court; of,
de in opon court per judge’s instructions

Naine of Court Reporter:
[ Other: __._. i
JUDGE’S SECTION ‘
] Motion Fee to be paid upon filing of the attached | JUDGE CODE
order.
"] Other: Date:
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CLERK’S VERIFICATION

Collected by: Date Biled: ____.
[ MOTION FEE COLLECTED: $ __

[l CONTHSTED — AMOUNT DUE: §
SCCA 233 (11/2003)
YDEFENSE ATTORNEYS
Joe Mooneyham, Esquire
Post Offlce Box 8359
Greenville, South Catolina 29605
Phone: 864/421-0036
Fax: 864/421-9060
Attornay for Defendant My: Casey

Matthew H. Henrlkson, Esquire
Henrickson Law Firm

1164 Woodruff Road

Greenvllle, South Carolina 29607
Phone:864/672-7106

Fax: 864/235-4399

Attorney for Defendant Mt. Thompson

Ellen Cheek, Esquire

Wilkes Law Firm

127 Dunbar Street, Sulte 200
Spartanburg, SC 29306

Phone: B64/591-1113

Fax: 864/591-1767

Attorney for Defendant DI Fogarty
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STATE OF SOUTH CAROLINA ) _
. ) IN THE COURT OF COMMON PLEAS
COUNTY OF SPARTANBURG )
Grégory J. Feldman, MD, Joseph A, )
Bosoig, 111, MD, Upstate Lung and Critical )
Care Specialists PC, and Devenidra )
Shantha, MD, )
)
Plaintiffs, )
)y NOTICE OF MOTION AND
V8. ) MOTION FOR RECONSIDERATION
) AND TO AMEND
William Mark Casey, Ray B. ‘Chuck” ) :
Thonapson, and Chatles M, Fogatty, MD, )
) C.A.NO.: 2010-CP-42-5743
Defendants, ) '
)

TO: ‘THE HONORABLE LETITIA VERDIN, JOE MO ONEYHAM, ATTORNEY FOR
DEFENDANT, WILLIAM MARK CASEY, MATTHEW M, HENRICKSON,
ATTORNEY YOR DEFENDANT RAY E. “CHUCK” THOMPSON AND ELLEN

CHERK, ATTORNEY FOR DEFENDANT CHARLES M. FOGARTY, M.D.:

YOU WILL PLEASE TAKE NOTICE thatonthe _______ dayof

,2012, at ___:m, ol as soon thereafter as thﬁmatt@

. o
can be heard, the Plaintiffs will move before the Honosable Letitia Verdin, for an OrderElantidy
o L

atehéaring or in the alternative for an Order allowing the amendment of the Court’s Olgér =
o ®

SE L e
Granting Defendants® Motions to Dismiss Second Amended Complaint as it relates to [’,],’amﬂc:’ﬁ’fs

-~y

L]

¢laims being time-barred and issued by the Fonorable Letitia Verdin, signed on Maxch 21, 2012,
clooked by the Spartanburg County Cletk of Couxt on March 93, 2012, and received by the
Plaintiffs’ attorney by U.S, Mail on March 28, 2012. That such motion shall be based upon

federal case law, statutory oase law in the State of South Carolina including, but not limited to,

1
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South Carolina Rules of Civil Pracedure 52(b) and 59(¢) and shall be made upon such grounds as

it may appear at the hearing on such motion and any supporting memorandum.

In addition, the Plaintiffs will move for an order allowing Plaintiffs to amend their

Complaint pursuant to Rute 15(b) of the South Caroling Rules of Civil Procedure. Move

specifically, this motion is based on the grounds that justice requires necessary dates be in¢huded

for clatification, efficiency, and in the interest of justice. That such motion shall be based vpon

federal case law, the statufory case Jaw in the State of South Caroling, including but not limited

to South, Caroling Rules of Civil Procedure 15(b) and shall be made upon such grounds as it may

appear at the hearing on. such motion and any supposting snemorandum, Defendants will not be

prejudiced by Plaintiffs being allowed to amend their Complaint due to the fact that Defendants

are fully awaze of all pertinent dates and justice will be sexrved by snch amendments.

To addition, he Plaintiffs will move for an order allowing Plaintiffs to amend hels

Complaint pursuant to Rule 15 of the South Carolina Rules of Civil Procedure, more speoiﬁcal!y,

this motion is based on the grounds that justice requires Equitable Tolling where the Plaintiffs,

by exercising reasonable diligence, could not have discovered essential information beating on

their claims, That such motion shall be based upon federal case law, the slatutoty case taw in the

yoceduie 15

g but not limited to South Carolina Rules of Civil P
A" SR

Siate of South Carolina, includin

. ) . N S
and shall be made upon such grounds as it may appear at the hearing on such motion and:gby g -;15;:,
o=
supporting memotandum, Defendants will not be prejudiced by Plaintiffs being allowedo & Pt
. <o
amend their Complaint because Defendants® alleged illegal actions of suboyning penury,ggakxﬁ Aot
v OC
= e
e :‘%ﬂ
“T, wm
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material misrepresentations fo the Coutt, and concealing evidence, cansed Plaintiffs to be
actively misled and prevented the Plaintiffs in extraordinaty ways from discoveying the facts

essential fo the filing of their Complaint and justice will be setved by such amendment,

o4 <
'y

EAfitton Mais, Jr., Bsquire
Attorney for Plaintiffs
1089 Boling Springs Road
Spartanburg, SC 29303
864-680-5079
Spartanburg, 8C
April 9, 2012 .

F
e B o
s [ {3 ©
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CERTIFICATE OF SERVICE

I, Holly Jo Matm, do hereby certify that I have served a copy of the Motion and Ordelf
Tnformation Formi and Coversheet and Notice of Motion and Motion for Reconsideration
and to Amend by email and by placing copies in the U.S. Mall, first class postage prepaid, to the -
following addtesses; on this 9" day of April, 2012:

Joe Mooneyham, Bsquite
Mooneyham, Barry & Karow, LLC
PO Box 8359

Greenville, Souith Carolina 29604
Phone: 864/421-0036

Pax: 864/421-9060
joe@upstatetriallawyers.com
Attorney for Defendant Mi: Casey

Matthew H. Henrikson, Esquire
Hentickson Law Firm

1164 Woodruff Road

Greenville, South Carolina 29607
Phone:864/672-7106

Fax: 864/235-4399
matt@henriksonlaw.coiiz

Aftoraey for Defendant Mr. Thompson

Ellen Cheek, Bsquire

Wilkes Law Fim

127 Dunbar Street, Suite 200
Spattanburg, SC 29306
Phone: 864/591-1113

Fax: 864/591-1767

ECheek@wilkeslaw.com
Attorney for Defendant Dr. Fogarty D /{/\/,_\

Holly Jo Mdy/JD ~ Law Clérk for
., Milton Meun, Jr,, Bsquire
Attorney for Plaintifs

1090 Boiling Springs Road
Spartanburg, SC 29302

Phone: 364/680-5076

Fax; 866/452/2276

Milton. Mann@gmail.com
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FORM 4

STATE OF SOUTH CAROLINA " JUDGMENT IN A CIVIL, CASE
COUNTY QE;SPAR‘-I‘ANBURG CASE NUMBER 2010CP4205743
INTHE COURT OF COMMON PLEAS
- G'regoi'.y . Feldman, MD  Joseph A. Boscia, JI Twillfam Mark Casey .  RayE “Chuel”
. . . Thompson
Upstate Lung and Cyitical  Devendra T Shantha, MD Charles M Fogarty MD
Care Specialists PC '
. Attontioy for | 1Plaintitf || Defendant
Submitted by; Couxt [ Seif-Represented Litigant R
DISPGSITION TYPE (CHECK ONE)

[ JURY YERDICT.
DECISION BY THE COURT. This actlon came to trial or

“Chis action came before the court for a frial by jury. The issues have been trfed and a verdict rendered,
heefring béfore Lhe court, The issues hiave beei {ried orheasd and a

X d}e(,i!s'ioq rendered. _
F] ACTION DISMISSED (CHECK REASON): [ Rule 12(b), SCRCP; [] Rule 41(8); SCRCP (Vol. Nonsull);
7] Rule 43(k), SCRCP (Seftied); ' [} Oiher: e : '
[1 ACTION STRICKEN (CHECK REASON): [ Rule 40¢) SCRCP; [ Bankruplcy; _
[7] Binding arbitration, subject to ight lo restore to confirm, vacate o [} Other: o8
modify arbitration award; A dn 1S
{1 DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECXK. APPLICABLIE BOX) ({_‘: & !
[]Attirmed; [ Reversed; [ Remanded; [ Oiher: ' g: =g
i 2 i NS
3 N . Caad
NOTE: ATTORNEYS ARB RESPONSIBLE FOR NOTIFYING LOWER COURT, RIBUNAL, OR ADMINISTRATEYB A@ch ORTHE
CIRCUIT COURT RULING IN THIS APPRAL, i L _' o
N

IT IS ORDERED AND ADJUDGED:
'This matter comes before the Couit on Plainti(f’
Reconsider and for Rehearing is denfed,

Seq attached order; (formal order lo follow)
s Motion to Reconsider pursuant to Rule 59(e) SCRCP. Plaintiff’s Motion to

ORDER INFORMATION
Additional Information for the Clexk:

This ordex DJ ends [ | does not ¢nd the case.

[ Statement of Sudgment by the Couit:

CPFORMAM
SCCA SCRCP Form 4C (Revised 10/2011)

=
%

COMPUTER O
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o

ok @‘"“,‘ Ty {“ % “’""‘-'(5 PAIONEOH
g@%ﬁ e if’w . IO #&?@é’ '
R ei fdl .' R iqatpg‘mﬁwgggﬁefﬁo&ea Bigl %{ S

Judgment in Favor of Jndpgment Against . judgment Amount‘l‘o_
(List name(s) below) (List name(s) below) . {List amoum(s) be[OW)

If applicable, describe fhe property, including tax map information and address, referenced in the order:

~ The judgment mfoxrmtion above has been provided by the submitting party, Disputes concelning fhe amonnts contamed

in ihis form may be addressed by way of motion pursuant to the SC Rules of Civil Pracedore. Amounts (o be computed
sich a intetest or additions] taxable costs not dvailable at the time the form and final order are submified to ihe judge
may be provided to the ek, Note' "Pitle abstractors and researchers should vefer to the officfal couxt oxdexr for
Judgment details,

C% HO — . 2462 43072012

Circuit Court Judge : Judge Codé Date

' 5 / / / (. For Clexk of Court Office Use Only ' lf//%//l—’

This judgment was enfered on, and i copy maled first class o placed in the appropriate attorney's box on-, 1o altomeys of record or
lo partiés (when appearig pro se.) a3 follows;

Joe Myponeyham, Mooneyham Flowers Berry & Karow, P.O.
Box 8359; Greenville, SC 23604

Matthew Holmes Henrilson, Henrikson Law Firm, LLC,
Franklin Milton Mann, Jx,, E. Milton Mann, Jr Atty at Law, P.0, Box 26554, Greenville, SC 20616

1089 Bolling Springs Road, Spartanburg, SC 29303 Michnel BT Witkes, Michael Wilkes Law Firm, PA, 127
Dunbar Street #200 Spartanburg, SC 29306
Lilén S, Clieak, Michael Wilkés Law Firm, PA, 127 Dunbar
Street, Suxle 200, Spartanburg, SC 20306

ATYORNEY(S) FOR THE PLAINTIFE(S) ATTORNEY(S) FOR THE DEFENDANT(S)

%7 %/4%« ﬂ/Zl&éL//
Hope BlacldW L’; W nty Clexk Of Court

Court Reporter

A3sas g AdoH gL

2116 W 01 AUHEZIO
CPFORM4M (% . ‘i'ii s : . (__,M“M:“'; 'I“ o
SCCA SCRCP Form 4C {Revised 10/2011) . ‘)z—;) Fl ”, o
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F. MILTON MANN, JR.

ATTORNEY AT LAW
LICENSED IN SC, GA & FL.

August 24, 2012

Horiorable Letitis Verdin BY EM S
Greenville County

305 £, North Street, Sulte 318

Greenille, SC 29601

Re:  Gregory Feldman, MD, et alv. William Mark Casey, et al
Case Mo, 2010-CP-42-5743

Dear Judge Verdin:

i hope this latter finds you well, We are In recelpt of your Form 4 Order clocked May 14,
2012, which Indicates that a formal Order will follow. To-date, we have not recelved said
Order. May we have a time-frame in which we might expect the formal Order?

Thank you for your assistance In thls matter. i

Singgu}if
%W/l
F Viltton Mann, Ir., Esgulr

5C Bar #68250
‘Attgrney for the Plaintiffs

€C:  Ellen Chimek, Esquire
Matt Hetirlckson, Esquire
Joe Mooneyham, Esquire
Mir, Qverby - by email only

1088 BOILING SPRINGS ROAD ¢ SPARTANBURG, SOUTH GAROLINA 29303
864-208-0359 * FAX 864-208-0233 ¢ CELL 864.680-5079
EMAIL: MILTON.MANN@GMAIL.COM
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Grmail - Gregory Feldman, MD, ét al v. William Mark Casey, et al - Case No. 2010-CP-4... Page 1 of 1

& go |
. i ¥ ﬂ g holly manfi< holly.Jo.mann@gtnall.com>
h,iC}nul;fe? )

Gregory Feldman, MD, et al v. Wiilliam Mark Casey, et al - Case No. 2010-CP-
42-5743

Verdin, Latitia H, Law Clerk:(}< Iverdinic@sccourts.org> _ Fri, Aug 24,2012 at 11:16 AM
To: holly mann <holly,jo.manri@gmall.com>; Milton Mann <milton.mann@gma1l.c$m>. )
“ECheck@wilkestaw gom" <EChesk@wilkeslaw.com>, "matt@hentiksontaw.com <matt@henriksonlaw.com>,
"Joe Mooneyharii(Joc@upstatétiiallawyers.com)* <Joa@upstatetriallawyers.com>

No formal orde# will follow on Judge Verdin's ruling on Plalntiffs Motlon to Reconsider. That is a clerical
error.

Thank you.

Stan Overhy
Law Clerk to the Honorable Letitia H. Verdin

From: holy mann [holly.jo.mann@gniall.com]
Sent: Friday, August 24, 2012 10:03 AM .
To: Milton Manh; EChésk@willkeslaw.com; matt@hemksolnlaw. cotm; Joo Mooneyham
(Joe@upstatetriatiawyers.com), Verdin, Latitla H. Law Clerk
" Subjsct: Gregoiy Féldman, MD, et al v. William Mark Gasey, ot al - Case No, 2010-CP-42-5743

Good Mornihg!
Please see aitached.

Thank you.

holly mann, }.d.

1089 halling springs road

sparlanburg, s¢ 29303 )
cell: 864/384-0421<(61:864%2F384-0421>
fax: 866/452-2276<tel:866%2F462-2276>

httherimail annada samfmailm /M Record Appendix 06 Lnt&search=h1box&msg=l...




CERTIFICATE OF SERVICE

I, Holly Jo Mans, do hereby certify that T have served a copy of the Notice of Appeal by

placing copies in the U.S. Mail, first class postage prepaid, to the following addressos, on this

28th day of August, 2012:

Joe Mooneyham, Esquite ‘
Mooneyham, Batry & Karow, LLC
PO Box 8359

Greenville, South Carofing 29604

Phone: 864/421-0036

Matthew H. Henrikson, Bsquire
Henvickson Law Fiim

1164 Woodtuff Road

Greenville, South Garolina 29607
Phone: 864/672-7106

Ellen Cheek, Esquire

Wilkes Law Fitm

127 Dunbar Street, Suite 200
Spartanburg, SC 29306
Phone: 864/591-1113

By hand-delivery to:

Hope M., Blackely,

Spartanburg Couinty Clerk of Court
180 Magnolia Street

Spartanburg, SC 29306

b e

I—l'blly J" 0 M}mn, JD = LAw Clerk for
¥, Milton Mann, Jr., Esquire

- Aftorney for Appellants
1090 Boiling Springs Road
Spartanburg, SC 29302
Phone: 864/680-5076
Fax: 866/452/2276
MiltonMann@gmail.com
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Ellen Cheek

From; charles fogarty <cfogarty@medresearch.com>
Sent: . Wednesday, February 13, 2013 2:46 PM

To: Ellen Cheek

Subject: FW: feldman v. casey

- Charles M. Fogarty, MD
Spartanburg Medical Research
(864} 583-1556

(864) 431-6964 (Cell)

From: Couch, Rager L, Law Clerk (Mark A NOWGH) [jmaﬂto rcouchlc@sccourts ora]
Sent: Wednesday, October 05, 2011 5:39PM
To; holly mann; milton.mann@gmail.com; Joe Mooneyham(.loe@upg tatetrlallawyers.com);

mhenrikson@dlarksonwalsh.com; charles fogarty
Subject: RE: feldman v. casay

All . , :

There appears to be some confusion asto Judge Couch’s Iuhng on the 12(b)(6) motions to dismiss in the aboyve-vefer enced
case, Sinco my September 30% email did not indicate any deficiencies In the abuse of process cause of action, Plaintiffs
appear fo have inforred that Judgé Couch was detlying Defendants’ motions as to that claim. This Is not the Court’s .
intention. Rather, my email was only ineant to inform Plaintiffs that the Court had granted them leave to amend for a

second time. The Defendants’ motions have ot been denied as to the abuse of pracess cause of action. Moreover, even
thoygh my email did specify some deficiencies in Plaintiffs’ civil conspiracy claim, Judge Couch d1d not grant the

motions as to that claim,

Bottom-line: The Cotirt has neither denied nor granted any part of Defendants’ 12(b)(6) motions to dismiss. Rather, the
Cout’s tuling is that Plaintiffs are permitied to amend for a second time in oxder to fix all shortcomings in their
Complaint, Defendants’ motions fo dismiss shall be contitued until after'servico of the Sccond Amended Complaint,
Plaintiffs will have 30 days to file a Second Amended Commplaint following the issuance of an order. Defendants will have
15 days to respond to the Second Amended Complaint. Defondants need not answer the Fitst Atnended Complaint prior to
the filing of the Second Amended Complaint. Please let me kunow if you have ahy questions,

Thanks,

Matk A, Nowell

Law Clerk to flie Honorable Roger L Couch
Seventh Judicial Citeuit

180 Magnolia Stroet

Spartanburg, SC 29304

Tol: (864) 562-4235

Pax: (864) 562-4234

From: holly mann [malito:holly.jo.mann@gmail.com|
Sent: Wednesday, October 05, 2011 4:26 PM

To: Couch, Roger L. Law Clerk (Mark A. Nowell); milton.mann@gmail.com; Joe
1
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Mooneyham( oce@upstatetriallawyers.com); mhenrllwon@garksonwalsh com; charlesfogarty
(cfogarty@medresearch.com)

Stibject: feldman v, casey

gentlemen -

attached please find the letter to judge couch, covershest and draft proposed order. iunderstand that certain
partios have concerns with the language utxllzed in the draft proposed order. i ask that you address those

concerns directly with judge couch,
thank you and, i look forward to hearing from you.

FMMij/hjm

e

holly mana, j.d.

1089 boiling springs toad
gpattanburg, sc 29303
cell: 864/384-0421

fax: 864/208-0233

2

Record Appendix 99




Certificate of Counsel

The undersigned hereby certifies that the Appendix to Record on Appeal contains all
materials proposed by any of the parties to be included in the Appendix to Record, and not any

other material.

May 6, 2013

Michael B, T. Wilkes (SC Bar # 6107)
mwilkes@wilkeslaw.com

Ellen S. Check (SC Bar # 69642)
echeek@wilkeslaw,com

WILKES LAW FIRM, PA

127 Dunbar Street, Suite 200
Spartanburg, South Carolina 29306
(864) 591-1113

(864) 591-1767 (fax)

Attorneys for Respondent Charles M. Fogarty, MD
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STATE OF SOUTH CAROLINA

In the Court of Appeals
| _ RPCRrvgn
APPEAL FROM SPARTANBURG COUNTY" MAY § 7
Court of Common Pleas .. : 8 2013
- Letitia H. Verdin, Circuit Court Judge G G@U A
| | ,_ 13T Appeals
Case No. 2010-CP-5743
Gregory. 1. F»eld‘man MD, J oseph A. Boscia, III, MD,
Upstate Lung & Critical Care Spemahsts PC, and
Devendra Shantha, MD,..................... . RSP e Appellants,
V.
William Mark Casey, Ray E. (“Chuck”) Thompson, , _
and Charles M. FOGarty,.......ooiueriiiiiiiiiiiii i e, Respondents.

PROOF OF SERVICE

I certify that I have served the Appendix to Record on Appeal upon Gregory J.
Feldma‘n,.MD,' Joseph A. Boscia, III, MD, AUpstate Lung & Critical Care Specialists, PC,
and Devendra Shantha, MD, by depositing a copy of it in the United States Mail, postage
pr_epéid, -Qn May 6, 2013, addre;sed to their attorney of record, F. Milton Mann, Jr,, |
- Esquire, at his ofﬁce at 1089 Boiling Springs Road, Spartanburg, South Carolina, 29303.

Additionally, I hereby certify .that [ have served fthe Appendix- to Record .on
Appeal upon co-respondents, William Mark Casey and Ray E. (“Chuck’”) Thompson, b};
dépositing a copy of it in the United States Mail, postage prepaid, on May 6, 3013,

addfessed to fheir attorneys, Joe Mooneyham, Esquire, PO Box 8359, Greenvillé, South

\GINAL



Carolina; 29604, and Matthew H. Henrikson, Esquire, 1164 Woodl_'uff Road, ‘Greenville,

South Carolina, 29607, respectively.

May 6, 2013

Michael B. T. Wilkes >

Ellen S. Cheek

Wilkes Law Firm, P.A.

127 Dunbar Street, Ste. 200

Spartanburg, SC 29306

(864) 591-1113

Attorney for Respondent Charles M. Fogarty



