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Order Form

Florence Neurosurgery & Spina Center
9 1204 € CHEVES ST,

FLORENCE, 8¢, 28508-2710
S 843.673-0122 % B43-673.0227

Req/Culs {CD-): ag769
Catherine Soriang, PA
NPI: 1457725808
Physician Assistant

Crowlav. Michas] A, Male, ¢
< v

1D; Today: 0I1204$ 11:08 AM

BENNETTSVILLE, SC, US 20512-7808 Ordsr Date: 03/13/2019 T5:08 AM

Primary Insurance Hame: WC ARIEL TPA
Insurance Address: PO BOX 212159 , COLuMaIA
Subscriber Numbey: 20188CACO070854

Insured Nrme; Crowley, Michae! A

3G, 282210000

Address: | ) BENNETTSVH.LE. SC, Us 28512-7608
Test Namg Fast Assesamant|s) L Instructions
EMG/NCS - EMG, 1 Ext, 95885 (95908.95809) No - M54.16, Right imbar

radiculopathy

Electronlcally Signed By:
Catherine Sorianc, PA

Slgnature of
Patlen¥/Guardian

Qrder generated by
eClinicalWorks
(ww.ec!inlcalworks.com}

Crowley, Michael A,

hitps://sc Fnscapp.ecwcloud.cam/mobiledocfjslalcataloglxmlll abs/printLabOrder.jspPencoun,., 3/ 13/2019
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Fiorence Neurosurgery & Spine Center
1204 E CHEVES ST
FLORENCE SC 29506-2710
843-673-0122

2/25/2019

To whom it may concern,

This is a note to confirm that Michael Crowley was seen in our office on 62/25/2019 for a
doctor’s appointment. Patient may retum to work today 2/25/19.

Sincerely,

BARBARA SARB, DO

P982
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Summary View for Crowley, b el A | Account Number: Page 1 of 3

FLORENCE Crowley, Michael A
NEUROSURGERY A0 O oatat N e

. & SPINE CENTER s £ 205127604

COMPEHENSIVE AND COMPASIONATE FATHNT CARE Guarantar: Crowley, Michael A %m;;gc%

PCP: GYETRI MITCHELL Referring: Joseph Cheatle
Appointment Facility: Florence Neurcsurgery & Spine Center

02/18/2019 Progress Notes: Barbara Sarb, DO

Current Modications Reason for Appointment

Taking : 1. SCSTRIAIL

e aog 38 MOTublet Orally Four  § »"'gi 2] Cord Stimulator trial 63650
times z day :

® Capacet Orally History of Present lliness

© Flexert 10 MG Tablet Orally

® Zumig 2.5 MG Tablet Orally

® Simvastatin 40 MG Tablet Orally

® Gabapentin 300 MG Capsule Orally

Follow Up:
Patient was referred by Dr. Cheatle for spinal cord stimulator trial.

He is having bilatera) back pain into the right leg occasional sciatica on

f’“;;e;m'“‘-z;’f{“ reviewed andreconciled | theleft. Pain is radiating to the knee. He is on Lortab q.i.d, Risk and
with the patient benefits of spinal stimulator trial were reviewed with patient and

) informed was obtained, Patient was evaluated by myself, Boston
Past Medical History scientific representative, and anesthesia care team,

Medical Histary Verified.. Vitz} Signs

Surglcal History ) 142/91 mm Hg, HR 8y, Temp 08.2 F, RR 18 /min, Curzrent Pain
scale 9 1-10, Worst Pain Scale 10.

AN g e g Sy

appendectamy .

Rt Calf b

kner surgery Rt i Examination

neck surgery Genersl Examination:

Family History GENERAL APPEARANCE: in no acute distress, well developed,
High Blood Pressure\nCancer, well nourished,

HEAD: normocephalic, atraumatic.

Soclal History EYES: pupils equal, round, reactive to light and accommodation,

L

T i ) EARS: normal.
Tobacoo Use/Smoling Are youa ;  ORAL CAVITY: mucosa moist.
o 4 THROAT: clear,
SacizlMigHx: negative. ' NECK/THYROID: neck supple, full range of motion, no cervical
Drygs/Aloohol; ! lymphadenopathy,

Do you drink alcohol?: No.

Children: 1. Marital status: dlvoresd.
Geeupation: Deputy Sheriff,

: o suspicious lesions, warm and dry.
HEART: no murmurs, regular rate and rhythm, 81, S2 normal.
LUNGS: clear ta anseultation bilaterally.
. ABDOMEN: normal, bowel sounds present, soft, nontender,
Allergles i nondistended.
Sudafed ) : EXTREMITIES: no clubbing, cyanosis, or edema.

LSRN

cﬂmmt '-edm NEUROLOGIC: nonfocal, motor strength normal upper and lower
extremities, sensory exam jntact.

Hospltalization/Major X

Diagnostic Procedure , Assessments .

No Hospitalization History. 3. Chronic pajn syndrome - G89.4 (Primary)

2. Lumbar radiculopathy, chronic - Ms4.16

o

Review of Systems

Patient: Crowley, Michael A DOB: _ . Progress Note: Barbara Sarh, DO oz2/18/2019
Woate generated by eClinicaWorks EMR/PM Software (www.eClinicalvorks. com)

https://scinscapp.ecwel oud.com/mobi!edocljsp/calalog/ml/printChartOpti ons.jsp?encount.., 2/19/2019
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Summary View for Crowley, N

Chills denies. Fever denies, Weight
loas denieg,
Qohthalmplogic:

Recent visual loss denies, vision
change denies, Eye Pain denies,
ENT:

Change in hearing denies, Swallowing
difficaity denies. Pain denies,
Endocrine:

Weight loss denies. cold
intolerance denies. Weakness denies,
i d

Bresthing problems denies,
Cough denjes. Shortness of

breath denies,
i T

Chest pain denies, Dizziness denies,
Irregular beartbeat denies,

Dinrrhes denies. Nausea denies.
Vomiting denies.

Previaus bleeding problems with

surgery denies. Bleeding
problems denies. Easy bruising denies,

Involuntasy loss of urine depies,
Difficulty urinating denies. Frequent
urination dendes.

Arthritis admits. Jeint
stiffness denies. Wealmess denies.
Skin:

Skin infection denjes. open
wounds denies. Rash denies.
14} c:
Balance difficulty denies.
Dizziness denies. Headache admits,

el A | Account Number: f Page 2 of 3

i O P T

N LY T

SRR R e b e -

-

-~

—n

Treatment

1. Chronie pain syndrome

Start Keflex Capsule, 500 MG, 1 capsule, Orally, every 12 hrs, 7 day(s),
14 Capsule, Refills o

IMAGING: X ray: Thoraeig AP/LAT 72070
PROCEDURE: PAIN MGT; Spinal Cord Stimulajor Tria} (63650)
Notes:

The patient presents to the office today for a spinal cord stimulator
trial with two trial lead implant of Boston Seientific equipment. The

hemodynamic variables throughout the procedure, The patient was
brought back i nto the operating suite and Placed in prone position on

drape was applied. A timeout was performed. Fluoroscopic C-arm was
brought into AP oricntation, The patient”s Lg pedicle was jdentified
and the skin along the pedicle was anesthetized using 1% Lidocaine
with a 25-gauge 1-1/2 inch needle. Approximately 3cc of 1% Lidocaine
was used to anesthetize deeper tissue,

A 14-gauge Tuohy needle was placed in the skin medial to the iight

i pedicle and advanced to the epidural space under fluoroscopic

guidance. The epidural space was entered using Joss of resistance
l'echnjque‘wilh glass syringe. Once the epidural space was found, a

encompass all the patient"s painful areas. The lead was held in place

~ with ster] strips and OpSite dressing and was placed on skin to fully

T Y b it s

1
i

T
M

underwent a one honr complex interrogation and Programming with
adjustment of pulse width and mte to encompass all of patfent”s pain
areas of the stimulation. Patient was someéwhat sensitive to tonip

¢ flouro gnidance 2 minutes 47 seconds,

Procadure Codes
63650 IMPLANT NEUROELECTRODES two 16 contact leads =32,
Units: 2.00

Patient: Crowley, Michael A DOB:

Progress Note; Barbarg Sarb, DO 0z/18/2019
)

Note generated by eClinfceWorks EMR/PM Software fwww.eCliniceliorks.corm

https://scfmcapp‘ecwcl oud.com/mobi ledocijsp/catalog/xmlfprint(:harto ptions.jsp?encount... 2/19/2019

== P984
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Summary View for Crowley, M 1el A { Account Numbe: { Page 3 of 3

e

72070 X-RAY EXAM OF THORACIC SPINE
95972 ANALYZE NEUROSTIM, COMPLEX

L8680 IMPLT NEUROSTIM ELCTR EACH, Units: 2.00
77003 FLUDROGUIDE FOR SPINE INJECT

A4550 STERILE TRAY

Follow Up
1 Week (Reason: lead removal)

Rl ST T

P RN e

R P

LARL TRy Iy

Electronically signed by BARBARA SARB, DO gn
02/18/2019 at 11:58 PM EST

Sign off status: Completed

-t

M oy gy

Florence Neuros ery & Spine Center
1204 Egﬁm 5T
FLORENCE, 5C 29506-2710
Tel: 843-673-0122

H Fax: 843-673-0227

LI

Patient: Crowley, Michae] 4 DORB: Progress Note: Barbars Sarb, DO 02/18/2019
Noie genersied by eClinicalWorks EMR/PM Software {ww,aClinicafWorks.oom)

https:/IScfnscapp.ecwcloud.comfmobi] edoc/j splcaia]og/meprintChartOptions.jsp?cncount... 2/19/2019
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Feb 102019 1:06PM I nce Newrosurgery and Spine ( No. 2623 7. 1/

Florence Neurosurgery & Spine Center
1204 E CHEVES ST
FLORENCE SC 29506-271¢
843-673-0122

2/11/2019

To whom it may concerp,

This is a note to confirm that Michael Crowley will be having a procedute done on Monday
February 18,2019 and will need o be out of work that week duc to the procedure. Please
excuse patient from work 2/18/19 to 2/22/19,

Sincerely,

Dr. Barbara L. Sarh

P986
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Dec. 18. 2018e 8:34AMowleyAMowrael A | Account Number: 1 /644 Ko, 8307 PeP. 2/53

——— ——— — r—

FLOREMNCE Crowley, Michael A
PNEUROSURGERY ¥ O oo Nnamber:
& SPINE CENTER T om0 7008

Guarantor; Crowley, Michael A Insurance: wo snass

TPA Payer ID: PAPER

PCP: GYETRI MITCHELL Referring: Joseph Cheatle
Appointment Faeility: Florence Neurosurgery & Spine Center

COMPREHENSIVE AND COMPASSIONATE PATIENT CANE

12/11/2028 Progress Notes: Barbara Sarb, DO

Current Medlcations Reason for Appointment

AT A

Taldng . i 1. NP eval-- stim eval
¢ Lortab 10-325 MG Tablet Orally Four }
Ema;:cg Orally < Histary of Prosent lilness
o Flexeril 10 MG Tablet Orally { Followlp: :
e Zomig 2.5 MG Tablet Orally ;  Patientseen in consultation at the request of Dr. J oseph Cheatle of
® Simvastatin 40 MG Tablet Qrally ¥ beurosurgery for spinal cord stimulator trial for back and right leg
;h‘::'t’,‘;‘f’ﬁ:“dg’?" MG Capsulc Orally 4 pain, Patient has Workmen's Comp. case manager Diana Welch is here
o Medieation I it reviewed and reconclled E also. Patient had histary of back pain into the right posterior thigh to
with the patent i the knee with first injury May 2017. States he was working aga as a
E police officer when he had an assauit with a juvenile and twisted hig
Past Medical History % knee and back. He did physical therapy 3 tim?a.a week for g trials, A
Medical History Verified., total of 6 months, Patient describes 4 second Injiry January 8, 2018
) where he was working agsisting a disabled vehicle that slid on some ica
Surgical History { patlent fell again injuring his back and knee, Patient has been followed
appéndectorny - by Dr. Cheatle of neurosurgery and is felt not to have surgical
ﬁe?s"urgerv - pathology. He has heen referred to discuss spinal stimulator trial ag g
neck surgery 7 means of pain management. Patient has chronie pain C6-10/10, worse
j with activily and as the day goes on and he feels he gets swelling in the
Family History i knee and the right foot. I do not appreciate any today he denies any
High Bloed Pressure 3 change in temperature or skin quality or hair %;;owth. Patient has had
Cancer. ¢ lumbar MRI which was reviewed, Patient has. en on chignie pain

=medlcations since 1090, He describes a knee fnjiiry snd a back injury
while working at the fité department. He hag been on Lortab 10/300

Soclal Hlstory i

T : :

Tobaceo Use/Smoking Are youa % every 6 hours, Since this time JHE is;fo];q‘yedfbx-ni.}@jgjriﬁbﬁfo_g
i

Al

ponsmotir, medicaion naniagermgnt, Patient also describes a motor vehicla
SocalMig; aceident in 2013 with neck ard back Injury where was told he had a

B Bl ncgatlve disc protrusion in his lumbar region. Patient notes exacerbation of his

ggplz; drink aleahol?: No, ; back pain after 2 injutdes as please officer May of 2017 and January

Micllaneous: . 2018, He has completed physical therapy has been on gabapentin 300

%ﬁ;&"gﬁ;‘g@mﬁ“‘“d' g 3 times a day, Lortab and Flexeri, but continues with pain, Patient
' 1 does yeport having an epidural injection in 1980s. However, hehad a

CX

LA

Allergies : post-spinal headache that was guite intense and states he would not

Sudafed i consider steroid njection again. He has not had an electrodiagnostic

gg‘l';ﬂdn study. Patient currently is on light duty, working at the comthouse
bone with a judge.

Hospitalization/Major
Diagnostic Procedure
No Hospitatization History,

Vital Signs
BP 118/83 mm Hg, HR 93, Temp 98.5 F, RR 18 Jmin, Current Pain
scale 6 1-10, Worat Pain Seale 10,

T L APt SRR e T S,

Patlent: Crowley, Michael A DOR: . Progvess Note: Barbara Sarh, DO 1z/11/2018
Nole penerated by eClinicalWarks EMR/PM Software (wwwi.eClinloaMorks.com)

htips:/scfnscapp.ecweloud.com/mobi ledocljsp!catzﬁgﬁ:?lllprintChartOpﬁons.jsp?encoun... 12/18/2018
102



Dec. 18, 2018e 8:35AMowley: 1a¢el A | Account Number:137644 ! No. 8307 PeP. 4/53

%?

Electronically sipned by BARBARA SARB » DO on 12/11/2018
&t 06G:01 PM EST

Sign off status; Completed

AT A T Y P RN A I, ity A

Florence Neurosurgery & Spine Center
1204 E CHEVES ST
FLORENCE, SC 29506-2710
Tel: 843-673-0122
Fax:1 843-673-0227

A P LN L N, AL TR e

Patient: Crowley, Michael A DOB: . Progress Note: Bavbara Sarb, DO 12/11/2018
Nota genaraled by eClinicalorks EMR/PM Seliware fewy.eClinicalWorks.com)

https:/!scﬁlscapp.ccwcloud.com!mobﬁedocljspfcatqh’gg'glfprintChanOptions.jsp?cncoun... 12/18/2018
103



Flarence Neurosurgery & Spine Center
1204 E CHEVES ST
FLORENCE SC 29506-2710
843-673-0122

12/11/2018

To whom it may concern,

This is a note to confirm that Michael Crowley was seen in our office on for a doctor’s
&ppointment. Patient may continue light duty for courtroom security until next visit for
Spinal Cord Stimulator Trial.

Sincerely,

Dr. Barbara L. Sarb




Feam: Dlanra Weteh Feax: 15036010852 1 {31 Fox: [003) £22-1038 f Poge: gt afy MUIZERE1Y 2800 4l

CMCSC

Case Management Consulfénts of South Carolina, LLC

Physician: Dr, Nigel A. R. Watt, MD .
Address: 1005 East Cheves Strest
Florence, SC 295062277

Fax: 843.777-7925

ATTN: Dr. watt

PATIENT:  Michael Crowley
poB:

| am the Nurge Case Manager with worker's compensation for the above referenced patient. At his
last appointment on 11/6/12 for his right knee your note indicated that you recommend “further
management by a physlcian with speciallzation and treatment of this type of pain syndrome™. Follow
Up was listed as "PRN",

The client has been established for management of his pain syndrome with Dr, Barbara Sarb. He is
undergolng a psychiatric evatuation for placement of a spinal cord stimulater on 1/20/1 9 Future
treatment plans will be addressed by Dr. Sarb upon reclept of the evaluation notes from Dr.
Windsorova.

Can you please indicate if 3 follow up appeintment is required with you for additional evaluation
andyor treatment of the right knee?

Yes, the client will need to follow up with me, Dr. Nigel A Watt, for further evaluationftreatment.
" No, the client doas not require a follow up appointment with me, Dr. Nigel A, Watt, for the right

knee injury as he is established with a pain management physician for the right lower extremity. He Is
released from my care from an Onhopedi¢ standpoint,

Nokef e Lol (sl

Dr. Nigel A.R. Watt

....................................................



Summary view ror CRUWL'  MICHAEL H . Page'l of 2

follow up progress note

::f::; ﬁi?““éfr\( MICHAEL H Provider: Nigel A.R. Watt, MD
DOB: Age: 45Y Sax: Male Date: 11/05/2018
Phone:

Address: : » BENNETTSVILLE, SC-29512-7608

Pcp: Gyetri Mitchell, MSN FNP

Subjective:

Chief Complaints:
1. Rlght knee pain.

ROS:

General/Constitutionals

Fever no ., Chills no. Fatigue no. Weight change no.
Gastrolntestina):
Abdominal paln no. Constipation no. Diarrhea no, Nausea no. Vomiting no.
Musculoskeletal:
Difficulty in Walking yes. Muscle stiffness no. Joint pain yes. Joint stiffness yes. Joint swelling yes.
Muscle cramping no,
Skin;
Rash no. Blisters no. Changes in finger or toenalls no. Incislonal preblems no. Non-healing
wound no. Hot to touch/feverish feellng nao,

Neurologic:
Numbness no. Involuntary movernents no. Tingilng/humbness no. Weakness no,

Medical History: Hypercholesterolemia, Chronic low back pain, Migralnes.

Surgical History: appendix » right knee and calf surgery , neck surgery hone replacement C485 2015,
Hospitalization /Major Diagnostic Procedure: see above . No recent hospitalizations or surgeries
8/10/17,

Family History: Father: alive, cholesteral, dlagnosed with Cancer, Mother: alive, choiesterol,-, healthy ,
Son(s): allve, 1 brother(s) , 1 sister(s) - healthy, 1 son(s) - healthy. .

Sociaf History:
Tobecco Use:
Smoking Are you a:; never smoker .
Second Hand Smoke Exposure: No,
Drua/Alcchol:
Drugs: Denles,
Alcohol
Did you have a drink containlng alcohol in the past year? No
Points O
Interpretation Negative
Medicatlons: Taking Simvastatin , Notes: 30mg 1 tab dally, Taking Lortab(AcetamInophen-Hydrocodone) ,
Notes: 7,5/500mg 1 tab 4 times & day, Taking Flexeril{Cyclobenzaprine HCI) , Notes: 10mg 1 tab daily,
Taking Gabapentin , Notes: 300mg 1 tab 3 TID, Taking Zomig(ZOLMitriptan) , Notes: Smg as needed,
Taking Capacet(Butalbital-APAP-Caffeine) 50-325-40 MG Capsule 1 capsule as needed Orally every 4 hrs,
Taking Esglc{Butalbital-APAP-Caffeine) , Notes: as needed, Discontinued Naproxen 500 MG Tablet 1 tablet
Crally Twice a day, Discontinued Naproxen 500 mg Tablet 1 tablet with food or milk as needed Orally BID,
Discontinued PredniSONE 10 MG Tablet 3 tabs po dally for 2 days, then 2 tabs po daliy for 2 days, then 1 tab
po daily for 2 days , Discontinued Zithromax Z-Pak{Azithromycin) 250 MG Tablet 2 tablets on the first day,
then 1 tablet daily for 4 days Orally Once a day, Medication List reviewed and reconclled with the patient

Allergies: Sudafed: slow heart rate, Cortisone, ectifed,

Objective:
Vitals: Wt 168 |b 2 oz, Wt-kg 76.26, Ht S/t 7 in, Ht-cm 170.18, BMI 26,33, BSA 1.80 M.

S L T 3 L T i
U DEE TR Y

https:/fscmlhtapp.eclinicalweb.com/mobiledodjspfcataIog/xml/pxintChartOpﬁons.jsp?enc... 11/14/2018
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Summary View for CROWL® |, MICHAEL H ' ' Page 2 of 2

Assessment:
Assessment;

1. Straln of right knee and leg, subsequent encounter - 586.911D (Primary)
2, Reflex sympathetic dystrophy of right lower extremity - G90.521

Plan:
Fallow Up: prn

Provider: Nigel A.R. Watt, MD

Patient: CROWLEY, MICHAEL H DOB: ' Date: 1170672018

https:llscmlhtapp.eclinicalw,eb.comlmobiled0c/jspfcatalogfxmI/pr‘intChénOp'tions.jsp?enc.' ..

P2

1171472018



| . Page 1 of |

MeéLead Mcleod Orthopaedics Florence
; — 1005 East Cheves St
Physician Associates FLORENCE SC 29506-2777

, Ph: B43-777-7900 Fax:843-777-7925

Release To School Work Form

NAME: MICHAEL H CROWLEY DATE: 11/06/2018

ADDRESS: BENNETTSVILLE SC 29512-7608
) Patient was seen In our office today for a scheduled appointment.
Dlagnosls;
Release to: work on 11/7/2018
Restrictions:
D No restrictions
No jumping No running L INo contact sports
Mo lifting
[Ino overhead wark O Right [Jieft
O Right-hand work only D Left-hand worlk only
No repetitive bending No repetitive stooping
[JINo continual standing No continuai walking No continual stair climbing
L—_] No prolenged sitting
e climbing
Sedentary Only
D No lower body CIne upper body
DNo pivoting [:l No twisting movements
D Cther
Instructions:

Light Duty until seen by Dr Cheatle.
Recheck Visit: prp

Nigel. Juatic

Physl;lan's Signature PA's Slgnature Date
' ) Powered By eClinicalWorks LLC,”

LN TR T rL.2
PRNTR S 1 B IR
YAt o e

https://scmlhtapp. eclinicalweb.com/mobiledoc/jsp/catalog/xml/specialityforms/school_w... 11/14/2018
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Summary View for CROWLEY, MICHAEL H

Page 1 of 3

MclLeod

Physician Associates

CROWLEY, MICHAEL H

48 Y old Male, DOB: “j
Account Numher: «
» BENNETTSVILLE, §C-20c 1n.~008
Home:
Guarantor: CROWLYY, MICHAEL B Insurance: ARIEL
THIRD PARTY ADMIN INC WC
PCP: Gyetel Mitchell. MSN FNy
Appuintment Focllity: Mel.eod Pep Dee Orthopedic Assoclntes

N

Current Medicatlons

Toking

@ Nupraxen 500 MG Trblet 1 tablet Orolly
Twice cday

® Simvastoiin, Notes: 3omg i teb daily

® lartnb(ﬁzelnmlnophen-ﬂydmmduna},
Noles: 7.5/500mg 1 tob 4 timesa doy

® Flexerdl{Cyxlobenzapring HCDY, Notes:
1omg 1 lab daily

® Gahapantin, Notes: 300mg 1 tub3 TID
& Zomlg(ZOLMItriptun) , Notes: Smgas
necded

© Copaect{Butalhital-AFAP-Caffelns) s0-
J25-40 MG (hl]:sul'c t capsuile o needed
Omlly every 4 es

& Esgle(Butalbltal-APAP-Caffeine) , Notes:
as needed

Not-Taking/PRN

L]
© PredniSONE 10 MG Tablct 3 tabs pa daily ‘

for 2 dugs, then 2 tabs po dofly for 2 days,
then 1 1ab po daily for 2 doys

o Zithromax Z-Paki(Azithromyrin) 250 MG
Tablet 2 tahlets on the first day, then 1 1ablet
dally for 4 days Orolly Once a dz:ir

© Medication List reviewed and reconclled
with the patlent

Past Medical History
Bypercholesterolemin.
Chronic [ow back pain.
Migraines,

Surgical History

oppendix

right knea and enlf surgery

neck surgery bane replocement C4&s 2015

Famlly History

Futher: olive, cholesterol

Mother: alivz, cholesterol

Son(s): alive

1 brother(s), 1 sister{s) - henlthy. 1 sonfs) -
healthy,

Social History

Smoldng Are you a:: never smoker .
Stcond Hand Smoke Exposure: No.

follow up progress note; Nigel A.R. Watt, MD

Reason for Appointmaeant
1. Right lower extremity pain , work injury January 3, 2018

" - eI

Assessments

1. Acute right-sided low back pain with right-sided sciatica - Mg4.41
(Primary)

Review of initial history of injury including the mechanism and initial
and subsequent symptoms as well a5 previous and present physical
findings (end negative MRI of the right posterior thigh hamstring area)
now indfcates the initial diagnosis of his injury is right lower extremity
seiatic pain likely peute lumbar dise injury, and not & primary
"knee/thigh" injury.

This is consistent with his report of right lower extremity posterior
thigh pain and progressively distal radiating pain and neurogenic
symiptonis as described below,

He now requires forther evaluation gnd imaging studies of the lumbar
spine to confirm the diagnosis of an acute lumbar dise herniztion and
right lower extremity seintic pain,

If the diagnosis is confirmed he will need to be referred to a spine
speclalist for further evaluation and management,

: He will continue with limited work duties as previously described,
Continue with present NSAID prescription and chronfe pain
medications,

-

'  Limbar MRLE requlred 5576 difest iesilh 6 5is otk injinyof danuary,_

'3,2018Thisds my.opinion,to. g resio nnbledegrédbEmedical certainty; .
-Hé-hﬁé“n’ﬁt‘ﬁchﬁdhﬁmm‘ﬁ?ﬂ?ﬂﬁimpﬂ:\"'efi_i;_eﬂtffolggjgi_gg-_t’h'ub '

dnjury... - e e

Rt eppoifitinent to gee'me{orif necessary a spine specislist) after
i.ﬁhis lumbar-MRI~, -7
i Treatment

1, Acute right-sided low back pain with right-sided scintica
Start Naproxen Tablet, 500 mg, 1 tablet wjth food or milk as needed,
; Onally, BID, 6o, Refills o

m . -

l Notes :Rogers,Chasity 02/26/2018 04:40:47 PM EST > Fax to
adjuster,

Notes:

Patient; CROWLEY, MICHAELH DOJ;

Progress Note: Nigel A.R, Watt, MD oz2fzuzl/r018

Note gonsraled by eClinicatWorks EMR/EM Seflwang (vwy eClnicalWorks.com)

htrps:/!scmlhtnpp.eclinica]web,conﬂmobi]edocljsplcatalog/xml/printChartOptions.jsp?cnco... 3/15/2018

it



Summary View for CROWLEY, MICHAEL H

Maritel s1atus: Divorced.
Occupation: Sherriff Darlington County,
cmxdﬁ: 1,

Caflelne: yes,
Houozehold:
[+t 4]
Murital Stotus: Divorced
RNumber of Adults in Household: »

Allergies

Sudnfed: slow heart rate
Corlisone

ectifed

Hospitallzation/Major

Biagnostic Procedure

sec abave
No recent hospltalizations or surgeries
8/iof1y

Review of Systems
General/Copsiitutiona]:

Fever B0 . Chills no. Fatigue no,
Weighl change no.

Abdominal paln no. Constipation no.
Diarthea m;. liumm na. Vomiting 1o,
Dlfficulty in Walking n0. Muscle
stiffness 0. Joint paln no. Joint
sitfipess A0, Joint swelling NO. Muscle
eramping no.
Skin:

Rash no. Biisters No, Changes In finger
or teenalls 1o, Inclslonal problems no,
Non-healing wound 10, Hot lo
touch/feverlsh fesling no.

Hovrologic:

Numbness n0, Involuntory
movernents no. Tingling/numbness no,
Weakness no.

Page 2 of 3

MRI right thigh Florence MRI January 31, 2018 images reviewed
personally and radiology report reviewed, No evidence of soft tissus
injury to the posterior thigh. No hamstring discontinuity edema or
other features of rupture or partial tear.

2. Others
Notes: 2/22/18 Patient brought in a cd from Florerce Mri and Imaging,
mri right femur 1/31/18. od loaded and retorned 1o partient.

Follow Up
After lumbar MRI

History of Presont lilness
ConsHtutional:

Very little improvement in symptoms. Pain is still mainly over the
posterior distal thigh posterior right knee but on direct questioning
also has burning and tingling pain over Jateral right calf to the right
faot. Feels his right foot is "going to slecp™. Difficulty weightbearing,
Has to walk with flexed hip knee gait.

Performing very limited work duties only at the Court House.

On further questioning he confirms no previous significant lumbar
injuries in the last several years, No recent evaluation of lambar spine.

No previous surgery! He has previously undergoné cervical spine
Surgery:in Pinehurst'and has regiiited chronic meintenance pain._
. management concerning that. LT
~He i§ continning With Naprosyn prescribed by us and refill today.
+ Chronic pain management in Laurinburg includes Lortab: Flexeri)
arid Neurontin; -
I'haveTeviewed the Review of Systems, Past Medical, Family and
Soctal History as well as Vita! Signs. Appropriate changes made as

needed,

Vital Signs
Wt 135, Wi-ke 70.31, Ht 67", BMI 24.27, Temp 97.7, BSA 1.82 M,

Examination
General Examination:

Right slightly flexed hip slightly flexed knee antalgic gait. Mild low
lumbar discomfort and limited symmettical range of motion. No focal
tenderness and no deformity seen, No pain range of motion of right
hip. Right posterior thigh tenderness is mainly midline upper popliteal
corresponding to the sciatic nerve with less tenderness over medial and
lateral hamstring tendons. No ischial hamstring tendemness. No visible
-swelling, Strongly positive posterior tibial nerve stretch and seiatic
nerve stretch. Positive flip sign. Pain with attempted full passive knee
extension, Right knee no effusion and no joint line tenderness or pain
with stress. No calf or ankle edema. No muscle group weakness,

! Reduced sensation lateral right calf and foot global. Intact foot pulses,
{ Normal skin examiration. No pain range of motion of left hip knee or
i ankle.

-

T

Palienl: CROWLEY, MICHATL H

Note generoled by oClinicelMorks

Progress Note: Nigel A.R. Waitt, M o fon fun §
EMR/PM Soliwere (wivw eClinlcallorks com)

non:

hnps:Ilscmlhtapp.eclinicalweb.comfmobiledoc.{isp!ca'taloglxml/printChartOptions.jsp?enco... 3/15/2018
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McLeod McLeod Pee Dee Orthopedic Associates

———— 101 JOHNS ST 57€ 10
Physician Associates FLORENCE SC 29505-2777
. Ph: B43-662-5233 Fax:843-432-1930

Release To Schoot Work Form

NAME: MICHAEL H CROWLEY DATE; 02/22/2018
—=aml AnUNLEY

ADDAESS: . ! BENNFI"I:SVILLE SC 295127608

 patient was seen in our office today for o scheduled appatntment,

Diagnosis: Acute right-siried iow back pein with right-sided seiatica M54 AL
Release to: work on af23/18

Restrictions:
™ No restrictions
¥ No jumping F No rumaing
F No titting
I™ Mo overheoad work T ront 1 Lep
I Right-hand werk caly ™ Lef-hand work only
¥ No repetitive bending F No fepetitive stooping
™ Ko continua standing ¥ No continuat walking
™ No prolongeg =itting
M Ne climbing
I Sedentary Onty
I™ No lowsr body I™ No upper bedy
I No pivoting I™ Mo ewisting movements
™ other
Instructions;

UIGHT DUTY UNTIL SEEN BACK
Recheck VIsit; AFTER MRI LUMBAR SPINE

NRgat. fwiic

Physiclan’s Signature . _ PA's Signature

I™ Mo contact sports

I Ko tontinual stalr climbing

Date

T 7 7 Fowered By eBiinicolWorks e

https:Ilscm]htapp.eclinicalweb.comlmobx'ledoc.(isp/cala]og/xml!specialityfonns/school_wor.... 3/15/2018
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PROGRESS NOTE

patient: ﬁ'j;fzh”'chae’ Provider: JOSEPH T, CHEATLE, MD
DOB: Age: 49Y Sex: Male Date: 11/14/2018
Phone:: CHN:#:
Address: . » BENNETTSVILLE, SC-29512

Emergency Contact: Crowley, Wilma, Relation:Mother, Address:.  State!SC, 29512, Home:

Subjective:
Chief Complaints:
1. Imaging-lengbay,
HPpX:

First Polnt of Contart Screening:

Do you have any of the following symptoms?
Symptoms over the past 7 days none
In the past three weeks have you traveled outside the U.S? No
In the past three weeks have you had close contact with someone who has traveled outside the U.S? No

Here for follow-up of MRI. He sells kidneys have leg pain. He denles bowel by 20 this time. He has warmness as well.

ROS:
NEUROSURGERY:
Musculoskeletal: Negative for:, loss of muscle bulk, loss of control of arms/legs, joint stiffness or swelling.

Neurolagical: Negative for:, difficulty walking, falls, positive for abnormal arm or leg sensations, negative for
arm or leg weakness.

Medical History: High cholesterol,
Surgical Histary: Right knee 1990s, Right caif 15905 (late}, appendectorny 1990s, ACDF- done in Pinehurst 2015,

Hospitalization /Major Diagnostic Procedure: Gl jssues 1990s x1.
Family History: Mother: allve, diagnosed with HTN. Father: alive, Lung Ca, Sister(s): allve 50 yrs. Brother(s); alive 45
vrs, Son(s): alive 21 yrs,

.ocial History:
Alcohol Use
Patient does not use afcoho!

Tobacco Status
Patient is @ non tobacco user

Drugs: none.
Medications: Taking Capacet , Taking Lortab 10-300 MG/15ML Elixir 5 ml as needed Orally every 6 hrs, Taking Flexeril .
Taking Zomig 2.5 MG Tablet 1 tablet as needed one time Orally Once a day, Taking Simvastatin 40 MG Tablet 1 tablet in
the evening Oraily Once & day, Taking Gabapentin 300 MG Capsule 1 capsule Orally Once a day, Medication List reviewed
and reconciled with the patlent

Allergies: N.K.D.A.

Objective:
Vitals: Ht 67 In, Wt 160 Jbs, BMI 25.06, BP 122/78, HR 97, Oxygen sat % 97,

Examination:
NEURDSURGERY:
Constitutional: pleasant, seemingly appropriate, in no acute distress.

Eyes: normal confunctiva, PERRLA,
Neuro/Cortical Function: patlent seeming alert and appropriate, oriented to person, place and time.
Neuro/Cranial Nerves: cranial nerves 2-12 intact,

Neuro/Motor: 5/5, throughout.

Abdomen: soft, non-tender,

Head: normocephalic and atraumatic.

Lungs & Resplratory: Aerating well .

Psychology appropriate.

Skin dry, Intact,
Document review: MRI visual images independently reviewed shows no stenosis,

Page 1 of 2 .




1114 C;l-"‘i:ﬂ:ip.m. 11-18-2018 343

Sssessment:

Assessment:
1. Reflex sympathetic dystrophy of right leg - G90.521 (Primary)

Pian:
L. Reflex sympathetic dystrophy of right leg
Notes: His MRI is negative for stenosls. 1 think he would benefit from a spinal cord stimulator trial. Risks benefits
alternatives discussed with the patlent, Will send him to Dr. sharp for spinal cord stimulator trial as she lives by far as.

2. Others
Notas: Seasonal Allergles: Care Instructions materlal was printed,
Referral To:BARBARA SARB  Neurology

Reason:scs tria)

Immunizations:
Immunization record has been reviewed and updated.
Prevantive:
Quality Measures:
Fall Risk Assessment:
Date of Screening Completed: 11/14/2018
Increased Fall Risk Factors: No falf risk factors
Ristory Falls In Past Year: No falls in the past yeor
High Blood Pressure screening and follow up:
Intervention Order Yes
Lifestyle Recommendation Lifestyle education regarding hypertension (procedure)
Welght Assessment
Above Normal BM[ Follow-Up Weight monitoring
Universal PAF (Patient Assessment Form):
Immunizations
Influenza Immunization Exempt Immunization ordered or recommended {to be given at alternate location or
alternate provider); vaccine not available at time of visit

Follow Up: after scs trial

Provider: J0SEPH T. CHEATLE, MD
Patient: Crowley, Michagl DOB: Date: 11/14/2018

Pape 2 of 2
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PROGRESS NOTE

Patient: Crowley, Michael .
Account Numbers Provider: JOSEPH T. CHEATLE, MD

DOBRB: Age: 49Y Sex: Male Date: 08/15/2018
Phone: CHN#; -
Address: BENNETTSVILLE, 8C-29512

Emergency Contact: Crowley, Wilma, Relation:Mother, Address: T State:SC,
29512, Home;

Subjective:

Chief Complaints:
I.IME.AB.

HPI:
Patient History:

49 y/o male who presents with right leg pain, May the 1st hut his right knee. He hurst his back at
that time. During January 3rd this year had a snow storm. Feels like the back of his knee blew out. He
states he cannot or sit for long, Who leg swells he says. His entire leg bothers him, His back hurts as
well. He states it is the lower part of the back. He describes a burning stinging pain in his leg. He
describes electrical shocks running down his leg. Improved by laying down but this does not
completely eleviate it. Any activity makes it worse. Had an injection in the 1990s but nothing recently.
He had similar symptoms in the 1990s with a back injury but those had completely resolved. No bowel
or bladder problems. He is on light duty at work, It is hard-for him fo tole te-thati, He has done
physical therapy x3. No help at all. Exacerbated the symptoms. Seen by orthopaedics. Has not been
seen by Neurosurgery.

On the first day he was apprehending a juveline to columbia, They were both handcuffed. She
was able to get a handeuif off. When he was on the ground holding the suspected. He twisted his back
and knee and started getting pain. That hurt him for a short time but the pain started to reduce.

On January 3rd he was "called ont" during a snow storm. At that time he had his hands on the
car trying to push a car and all of the sudden his knee gave out. Since that time he has worsened with
his symptoms. He has not seen neurosurgery/spine surgery for this,

His leg doesn't give out on him but it hurts very badly. It has only given out that one night.
ROS: '

NEUROSURGERY:

Constitutional: Positive for:, good general health lotely. Eyes: Negative for:, blurred vision, double vision.
Ears, Nose, Mouth, Throat: Negative for;, drainags, hearing loss. Cardiovascular: Negative for:, chest pain,
frregular heatt beat. Respiratory: Negative for:, bronchitis, asthma. Gastrointestinal: Negative for:, abdominal pain,
difficulty swallowing. Genitourinary: Negative for bowel or bladder complaints.. Musculoskeletal: Positive for
backpain. Integumentary (skin/breasts): No rashes or bruises . Neurological: As per HPI ,

Psychiatric: Nommal affect and mood . Endocriné: No heat or cold intolerance .
Hematologic/Lymphatic:

No anemia

. Allergic/Immunologic: Negative for hives .
Medical History: High cholesterol.

Surgical History: Right knee 1990s, Right calf 1990s (late), appendectomy 1990s, ACDF- done in
Pinehurst 2015.

hitps://hcapsecwprgnp05 .medcity.net/mobﬂedocljSplcatalog/mepxintMultipleChartOption. .. 8/2712018
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Hospitalization/Major Diagnostic Procedure: GI issues 1990s x1.

Page 2 of 3

Family History: Mother: alive, diagnosed with HTN. Father: alive, Lung Ca. Sister(s): alive 50 yrs.

Brother(s): alive 45 yrs. Son(s): alive 21 yrs.
Social History:
Alcohol Use
Patient does not use alcohol
Tobacco Status
Patient is @ non tobacco user

Medications: Taking Capacet , Taking Lortab 10-300 MG/15ML Elixir 5 ml as needed Orally every 6

hrs, Taking Flexeril , Taking Zomig 2.5 MG Tiblet 1 tablet as needed one time Orally Once a day,
Taking Simvastatin 40 MG Tablet 1 tablet in the evening Orally Once a day, Taking Gabapentin 300
MG Capsule 1 capsule Orally Once a day, Medication List reviewed and reconciled with the patient

Allergies: N.K.D.A,

Objective:
Vitals: Ht 67 in, Wt 155 Ibs, BMI 24.27, BP 119/79, HR 100.
Examination:

NEUROSURGERY:

Constitutional: Awake alert oriented 3 |
Eyes: Pupils equal round react to light, extra-occular muscles intact .
Cardiovascular: Regular rate and rhythm .

Musculoskeletal: Normal range of motion except right leg with decreased range of motion.

Painful to palpation. .
Neuro/Cortical Function: Awake alert oriented to person place and time .
Neuro/Cranial Nerves; Cranial nerves I through XIT intact .

Neuro/Motor: Strength 5 out of 5 in bilateral upper and lower.extremities Exceptright lower

extremity with significant hip flexor and exiensor weakness..

Neuro/Sensation: Sensation intact to light touch and pain diffusely except decreased sensation to pinprick only.
Neuro/Reflexes: Normal deep tendon reflexes in bilateral biceps triceps brachioradialis and

Achilles tendons except right with decreased reflexes.
Neuro/Coordination: cerebellar function eppears infact,
Abdomen; soft, non-tender,

Head: normocephalic and atrawmatic,

Lungs & Respiratory: clear o auscultation.

Neck without lymphadenopathy, suppie.

Heart heart is regular rate and rhythm without murmur.
Psychology appropriate.

Skin clean, dry, intact,

Document review: Reports reviewed.

Assessment:

Assessment:

1. Injury while engaged in security work - ¥93.89 (Primary)
2, Injury of right knee, initial encounter - $89.91 XA

3. Back pain due to injury - $39.92XA

4. Reflex sympathetic dystrophy of right leg - G90.521

Plan;

https://hcapsecwprgnp05 -medcity.net/mobiledoc/ sp/catalog/xml/printMultipleChartOption...
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1. Injury whilé engaged in security work

Notes: This is a 49-year-old male status post to work injuriés=Patiznt has'a femote history ofiback:and
leg symptoms but nothing recently. It seems clear that his injuries.are reloted:to his work.injury, I feel
1t would be prudent to beégin with a lumbar spine non contrasted MRI for further evaluation of his
injury. His symptoms are consistent with lumbar radiculopathy versus reflex sympathetic dystrophy: If
his MRI is negative he may be a good candidate for spinal cord stimulator due to some reflex
sympathetic dystroph;?zflféeerﬁdiéig"ﬁs“-.af?maljygggn;qg;gr-;sgcggcj_arﬁgg_in 1 due-to his injury. He has
decreased sensation in the right lower extremity and significant pain 1o palpaticn. I feel this is likely
related to reflex sympathetic dystrophy however an MR1 to rule out radiculopathy would,be required.
It bas been shown in multiple studics that early spinal cord stimulation for reflex sympathetic
dystrophy has a better long-term outcome versus delayed therapy.

Follow Up: IME

Provider: JOSEPH T. CHEATLE, MDD
Patient: Crowley, Michael DOB: Date: 08/15/2018

B

Electronically signed by JOSEPH CHEATLE yMD'on 08/20/2018 at 12:32 PM EDT
Sign off status; Completed '

https:lllwapsechrgnp{)S.medcity.netlmobiledoc(iSp/camlo_g/xmlfprinﬂ\/fultipleChartOption... 8/27/2018
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¢’ Florence MR} & imaging’
i 805 South Utby St Flacence, SC 29501
" _SOUTH CAROLINA DIAGNOSTIC IMAGING ) p: 1843} 292-D400 + (843) 202-0470

PATIENT NAME: Crowley, Michael
DORB: :

MRN;

PHONE:

PHYSICIAN: Joseph T. Cheatle, MD
EXAM DATE: 10/08/2018

EXAM: MR-Lumbar Spine without confrast

REASON FOR EXAM: $39.92XA - Unspecified injury of lower back, initial encounter
COMPARISON: None available

TECHNIQUE: 1.5T MRI lumbar spine: sag and axial T1 and T2 with sag STIR.

FINDINGS: The conus medullaris terminates nermally at the thoracolumbar junction. Vertebral body
heights, alignment, marrow signal are normal other thay a slight degenerative anterolisthesis of LS on
51 due to facet arthropathy without evidence of spondylolysis. Mild disc desiccation and loss of disc

height at 1.3-1L4 and minimally at L1-L.2 with moderate djsc desiccation mild loss of disc height at L5-
AtLI-L2 and L.2-L3 the disc contours are preserved and no stenosis.

At L3-14 there is a minimal disc bulge greatest laterally. No stenosis,

AtL4-L5 mild disc bulge greatest laterally, Mild facet arthropathy. No central canal com promise with
mild - moderate left neural foraminal stenosis in part due to a small foraminal disc osteophyte complex.
No central canal or right foraminal stenosis.

AtL5-81 mintmal disc bulge with a small central disc protrusion. No nerve root encroachment. No
central canal compromise with minimal biforamina) stenosis.

IMPRESSION;
1. Minimal DDD at L1-1.2 and L3-L4 without stenosis.
2. Mild facet arthropathy and mild disc bulge at 1.4-L5 with mild - moderate left L4 neural foraminal

stenosis.
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PATIENT NAME; C‘rowley, Michael

DOB:
EXAM: MR-Lumbar Spine without contrast
EXAM DATE: 10/08/2018

3. Mild DDD and facet arthropathy at L5-S1 with small central disc protrusion. No nerve root contact,
No stenosis,

James Thesing, DO

__*** THIS 15 AN ELECTRONIGAI..LY _VERIFIED REPORT +++
10/8/2018 10 32 AM:  James Thes:l.ng, Do )

TTUjt

DD: 10/08/2018 10:24 am
DT: 10/08/2018 10:32 am
Accession # 08-2937568

R1go3
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PATIENT NAME: Crowley, Michae)
DOB:

MRN:

PHONE:

PHYSICIAN: Willlam B. Naso, MD
EXAM DATE: 08/08/2019

EXAM: MR-Lumbar Spine without contrast

REASON FOR EXAM: M54.16 - Radiculopathy, lumbar region

TECHNIQUE: Standard sagittal and axial sequences,

COMPARISON: 10/8/2018.

FINDINGS: Bone marrow signa] unremarkable, Straightening. Conus terminates at L1,

L1-2 and L2-3 unremarkable. Minimal narrowing L3-4 with mild facet degenerative change. No
stenosis.

AtLA-5, mild bulging disc slightly asymmetric to the left with facet degenerative change. 1eft
foraminal and lateral recess narrowing,

At L5-81, focal central and lefi-sided profrusion with facet degenerative change. No significant
stenosis.

IMPRESSION:
1. Straightening compatible with muscle spasm.
2. Mild disc changes lower lumbar spine, very similar to 10/2018.
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PATIENT NAME;: Crowley, Michael

DOB:

EXAM: MR-Lumbar Spine without contrast
EXAM DATE: 08/08/2619

3. Changes most advanced L4-5 with bulging disc and facet degenerative change. Shight left
foraminal and Jateral recess narrowing.

Glen A Pu, MD

*** THIS IS AN ELECTRONICALLY VERIFIED REPORT *%
8/9/2018 11:10 AM: Glen A Pu, M

GAP/|

DD: 08/09/2019 10:43 am
DT: 08/09/2019 10:58 am
Accession #: 08-3140580
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PATIENT: CROWLEY, MICHARY,
bop;,

XRN:

FEONE : .
PEYEICIAN: NIGEL A WATT, MmMp
EXA¥ DATE: 01./31/2018

BXAM: Mm Right Penar Without Contrase

REASON FOR EXAM; Strain of muecle, fascia and tendon of the posterior
muscle group at thigh level, right thigh, initial encounter

TECENIQUE: 1.5 7 MRI right thigh utilieding multiplanar, mul tigsequence
imaging.

COMPARISON : Hone,

Bymmetric in appearance. There is no focal hamstripng mupele tear or edema
through to the Jevel of the digtal Femoral metaphydis. mThe bamat ring
terdons are not identified at or distal to the knee. Adductor and
quadriceps muscvlature 18 vnremarkable. There is no bone marrev edema or
pericatitiy involving the right femur. wNo AVN in either femoral head. XNo
deformity of tha vigtalized portions of the right sciatie nerve.

IMPRESSION: Negative MRI of the right thigh/femur. There ig no
demonatration of & hamstring muscle or fendon injury. Note that the
hamstring muscles and tendons at and distal rq the knee are not includeq in
the field of view ang could be evaluated with MRT of the knee 1if clinically

James Theeing, Do

JAT/arf

DD- 01/31/2018 01:41 p

DT o01/31/2018 02:1p p

hccession#: 08-27¢81.15 VsH: 121540871 CS#: 2568402
ce: ;

Blectronically Signed and Reviewed by Jamee “hesing, pe 01/32/2018 02:23 p

Page 1
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4-02-19 3:48 pm
FLORENCE REHABILITATION MEDICINE
900 E. CHEVES STREET
FLORENCE, SC 29506
(843) 661-4390 FAX (843) 629.7485
Patient: CROWLEY, MICHAEL Age/DOB: Physician: LORENZ
Sex: Male Height; 5'7 Ref Phys: ONECALL/SORIANO

HISTORY

PATIENT REFERRED FOR ELECTRODIAGNOSTIC STUDY OF BILATERAL LOWER
EXTREMITIES. PATIENT REPORTS LOW BACK PAIN RADIATING INTO THE RIGHT LEG
WITH EDEMA IN THE FOOT. SYMPTOMS PERSISTENT SINCE 2017. PREVIOUS RIGHT
KNEE SURGERY IN 1990, DENIES DIABETES AND THYROID DISEASE. RIGHT DORSAL
FOOT SKIN TEMPERATURE 1S 31.2C. LEFT DORSAL FOOT SKIN TEMPERATURE IS 32.3C.

CONCLUSION
RIGHT LS RADICULOPATHY.

IF YOU HAVE ANY QUESTION REGARDING THIS ELECTRODIAGNOSTIC STUDY,
PLEASE DO NOT HESITATE TO CALL. THANK YOU FOR THIS REFERRAL.

oo

DEAN LORENZ M.D. -
Nerve Conduction Report:
Motor Nerves
Netve Site OosetLat  Amplitnde  Apea S¢g Name Dcla  Dlsance  Velocity
{ma) (mVms) (mg) " fom) (m/s)
RP { EDB O-F Ne 8]
TN Me  agp  O%EM  Ne BFib-Ankle 6,42 2000 45.3
EHb 1102 545 2757 PopltBFib LT 98y s
Pplt 1298 657 271
R PostTib AbdHal o-p Ni [o]
° tile 450 9B 18 roee-rmte 919 38.50 4.0
Knee 13.69 4,83 13.887
L I EDB o-p Ne, o]
ol Be  am O%E@y LN B Fib-Arkle 628 29.00 45,2
BFb 1078 563 ILO% PqpitBFib 16 a8y s
Poptt 1242 584 21 538
Sensory Netves

Nerve She Pc;;’)Lal Amplimds Scg Name

RSPoon  Anke Pde .(Eg)

den 4.0 14 co-Ankle
a3 1800
R LatMaf BT
Sl paa a2 A8 10 oLt

a.
14 cn 4.25 35,23 14 cm-LatMa)
17 en 5.03 16.85 17 cm-LatMal

P1007
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84/03/2819 13:38 6297465 .
CROWLEY MICHAEL 4-02-19 3:48 pm 2
Nerve Sire Feah Lat  Amplinude Seg Name
. (o) ,
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s Dora Windsorova, PAD., ABN
Licensed Cllsles) Prychologist
2137 Hofimeyar Road # D

Florencs, SC 193503

Fhene $43.3330

Fin g:ggm-aau
Board Gevsifed tn Neuropryelology Clnteal Goycholygy L Neumsprycialny
Asserican Board of Profeurionst Isopycbi gy Ppefoimgy of Awvecicant
Now : Tois Infoemtion €34 teport b privete and confidential end peolzctnd by Houth Corolin Law 191198, &Y profeszionat
collaguey are requintd W mointein nftymdmzﬂemﬂmhmmbuhmamwumum Lees.

PSYCHOLO: CONSULTATION

NAME: Michael Crowley BOB:
EDUCATION: 12 years EYAL DATE: 1-29-19
REF, PHYSICIAN: Barbars Sarh, DLO,

IDENTIFICATION AND ' ERRAL: Mr. Crowleyis a49-vear-old divorced,
Caucasian male who has Injured his back at work on 5-3-17 and again on ]-3-18 having ¢hronic
pain. Mt. Crowley is currently being considered for a spinal eord stimulator for'paty management,
A péychological consultation is camied out gs part of his pre-procedure workup to provide
psycholagical olearanre for him to undergo the procedure and to identify any psychological lapuee
that may need to bs addressed in his pre rnd/or poat-procedure care.

URRE AINTH AND PERTINENT HISTORY: The llowing history was obtained
shrough an inferview with Mr. Crowley whio was believe to ho 2 relighle historian and from review
of medioal reonrds provided by Dr, Sarb, Mr. Crowley worked s & deputy sheriff when he was
injured on his job on 5-5-17. Reportedly, he was trying to detain a juvenile with him being on the
ground fwisting his back mod knee, Mr. Crowley was diagnosed witli strained baok being on
medication and undesgoing physical therepy for bis knee and back, My, Crowley reported he did ot
require any time off work at that time contlnuing to wosk, Hothen suffered annthay injury on 1-3-18
when during a snowstorm be was pushing a car that wes stranded jn the process his knee buckled
with him falling on the ground reinjuring his back end knee. At thet time, Mr, Crowley was
svaluated In the emergency room undergolng x-ray being told he strained hin baok being referred for
physleal therapy, After his second injury, Mr. Crowley hias been on light duty for a yaar working in
2 caurthonse, Mr, Crowley reported being treated by Dr. Joseph Cheatle, an orthopedic surges, Not
getting much paln relief, he was eventually reforred 10 Dr. Barbara Sarb in opnsideration for him to
bave e spinel cord atimulator for pain management consulting with Dr, Sarb on 12-11-18 being

part of his pain management. He indicated his pain is in his lower hack and his right hamptring and
right knee. He rated his pain anywhere betwesn 7-10/1 0 with his lowast pain being at best at 5710,
Provided records by Dr. Sarb jndicate Mr, Crowley being disgnosed with chronis lumbar
radiculopathy and chronic pain syndrome.

7+d XHd 13043871 4H WdE2¥ 2 BIDZ 18 usp
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Michae] Crowley
Pege 2

Mr, Crowley already discussed the stimlator with Dy, Sarb. Durlng todsy’s session, he discussed
the procedare having good understanding stimulator being sware initially baving & trial prior to
permansnt implantation, He also was aware of possible injury and infection 2z & complication. He
indicated if the stimulator would decrease his pain down to 3/10, bs would considet itto be effective
it managing bis pain, Mr, Crowley has & good support system having assistance as nesded before
and after his procedure.

MEDICAL HISTORY: Mr, Crowlsy injured his right knes and his back in the 1590%. He
underwent xight knes gurgery in the 1990'a. He was invoived in g motor vehlale zecident in 2013

eventually undergoing servical surgery for C5 end C6in 2015, Mr, Crowley is post eppendectomy
and surgery on hie right calf. He bas high cholesterol and arthritis,

CURRENY MEDICATIONS: Capacet, Lorisb 7.5/325 mg, Flexeril 10 mg, Zomig 2.5 mg,
Simvastatin 40 mg, Proleng QT Interven, end Gabapentin 300 mg,

TORY: Mr. Crowley denied haviog any history of psychistric lliness or
eatment, ot history of elcahnl ar deug sbuse, Hs is 2 nonsmpoker. His feernily peychistrie history is
significant for his maternal sunt having some mental health jssyuss though Mr, Crowley nof being
awere of their nature. -

CHOSOCIAL ¢ Mr. Crowley prow up in Bennettaville, South Caroling in an intact
and close family both of his parents living, He is the middle child of thres, Reportedly, e had a
good childhood without any abuse or traums. After graduating from high school, Mr, Crowlay
worked in different plante until 2005 when he corpleted the police asademy for 9 weeks with
certification then working as & deptity sheriff. Ho also has & fire fighter certifioate, M. Crowley
married in 2004 after dating for several years divorcing in 2012, He hasa 21-yeanold son of whom
he hed joint custody with hig sen now living with Mr. Crowley. Mr. Crowley has been in a
relationship for the past 5 years. He indicated having good support systewm,

STATUS ON: M. Crowley was plensart and cooperative throughout the
congnltation. He was dressed in hls uniform being neatly groomed. He was alert and fully otisnted.
He openly disowased his personal history and is hope for mors effective pain management with the
spinal cord stimulator. He frequently changed position being in gppatent pain. Mr. Crowley
indieatsd his mood to be “s0-80" denying any dépresgion thongh with pain he feels stressed and at
times gets aggravated, Fle rated his mood at 7/10 (1 = worst sver, 10 = within normal renge), His'
effect was within normal range and engaging. He reported at best sleeping S houta combined time
fecling rested from his sleep 5 days a week. His eppetite is good with him welghing 155 pounds at
the beight of 5° 77 having stable weight for the past year, His en=rgy i good, Mr, Crowley presented
with intact thought process without any evidence of s formal thought disturbance, He denled having
any history of suditory or visuz] hallucinations, delusions, or paranoid ideations. His memary and

J
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PSYCHOLOGICAL CONSULTATION

Michael Crowley
Page 3

cencentration isintact. Mr, Crowloy’sintellectual ability is estimated to be within low everags given
his educationsl and vocationa] background, his verbalization, and hsreading level, He denjed

any history of suleidal ideation and reporied 116 recant change fn s fikido, 15 paychological imsight
Wweas good, his fudgment was intaot,

Mr. Crowley completed the Wi i t Test — IV, Reading subtest, obinin{
sandard goore of 79, which placeés hiy reading within tha 6% grade Jevel, 8

Mr. Crowley complered the &WH&L&!;QMM mn objective meamme of

X; Mr. Crowley is | svchologleally I to undergo spinal sord stimulstor
plgccmentibrpa.h management, Ha'doéﬁnt-ﬁaveﬁgﬁhgﬁ@ﬁ_ﬁi@_&m&m:@qﬁﬁ?ﬁg@k
gb_emspstholﬂsigl;lxﬂﬁ&l&ﬂ&gﬁ“ﬁ%ﬁﬁﬂi@rﬁﬁ@ﬁ@@ﬁ@Bih?;ilg?w?’.- Mr.

Crowley haz basic understanding of itie spinal cord stimulator being aware of possjble infection as

Dr. Sarb;

Should you have eny further questions regarding Mr, Crowley's current Péychological status in order
for him to undergo spinal eord stimulator placement or If T sould be of eny further essistance in his
oare, do not hesitate to call me at B43.662.3330,

Thauk you for your ind referral.

W tAster y }5}
Ders Windsorova, Ph.D., ABN
Licensed Clinioal Paychologist

Ce: Dianua Welch, RN, COM

i P_age 4 of_ 10
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12/30/2019 D2:42 PN VENDOR ACTIVITY REPORT FOR CITY OF BENNETTSVILLE Page: 1/2
User: Patrieis,Bethea VENDCR RANGE: MIC100 TO MIC100
OB+ Bennettsville Activity Frem 01/01/2016 Tc 12/30/2019
;ggogaggde XE? 3§t¥ame Inv/Check Description Invoice Amt Check Amt
Miclon MICHAEL CROWLEY
0372672016 CHECK WIOCH 65339 30.00
01/31/2016 INVOICE 0000018244 40.00
03/03/2016 CHECK W10CH 65523 40,00
@3/30/2016 CHECK . W10CH 65704 10.00
03/31/2016 INVOICE 0000018341 40.00
03/31/2016 INVOICE 0000018422 40,00
04/26/2016 INVOICE 0000018486 280.00 N
04/23/2016 CHECK W10CH 65871 260.064
06/02/2016 CHECK W10CH 56102 220.00
06/30/2016 INVOICE 0000018574 220.00
07/07/2016 CHECK W10CH 66316 / g’ 150.00
07/28/2016 CHECK W10CH 66478 ? ﬁ 160,00
07/31/2016 INVOICE PODO018EE1 e 190.00
07/31/2016 INVOICE 0000018743 - 160.00
09/07/2016 CHECK W10CH 66706 200.00
05/29/2016 CHECK WIOCH 66678 220.00
05/30/2016 INVOICE 0000018655 200.00
09/30/2016 INVOICE 0000012098 220.00
11/02/2016 CHECK W10CH 67080 300.00
11/30/2016 INVOICE 00pC01E963 300.00
12/01/2016  CHEGR W10CH 67239 & é;(j 200,00
12/30/2016 INVOICE 0000015112 :;1,C7 190.00
12/30/2016 CHECK WIOCH 67417 190.00
12/31/2016 IHVOICE Q000015048 200.00
0270272017 CHECK WIDCH 61617 270,060
02/28/2017 1WVOICE 0oOD0019208 270.00
03/02/2017 CHECK WiDCH 67815 150,00
03/30/2017 INVOICE 0000019345 i} 130.00
03/30/2017 CHECK WiCCH 67988 2 o J 130.00
03/31/2017 LNVOYCE 00000192178 - 150.00
04/27/2017 CHECK W10CH 68153 250,00
04/30/2017 INVOICE 0000013430 250.00
n§/02/2017 CHECK W10CH 66366 180,00
/2872017 CHECK W10CH 68554 130,00
1130742017 INVOICE 0000013513 180.00
06/30/2017 IKVOICE 0000015536 190.00
0B/02/2017 INVOICE JULY 2017 JULY 2017 VOLUNTEER FIRE CALLS 270,00
08/03/2017 CHECK W10CH 68761 270.00
08/29/2017 INVOICE 08212017 VOLUNTEER FIRE PAY 100.00
68/31/2017 CHECK W10CR 58926 100,00
09/21/2017 INVOICE 05362017 VOLUNTEER FIRE PAY 130.00
08/28/2017 CHECK W10CH 69133 130.40
11/01/2017 INVOICE VOLUNTEER PAY OCT VOLUNTEER FIRE PAY 220.00
11/02/2017 CHECK W10CH 65373 & a0 220.00
11/30/2017 INVOICE 11/30/2017 VOLUNTEER FIAE PAY 9%;Ei7'—¥ 260.00
11/30/2017  CHECK W1OCH 69599 7z 260,00
01/02/2018 INVOICE V.PAY 1/1/18 VOLUNTEER FIRE PAY 170,00
0170572018 CHEGK OCH 60503 170.00
92/01/2018 INVOICE 01/31/2018 VOLUNTEER FIRE PAY 260.00
02/01/2018 CHECK W10CH 69968 260.00
03/01/2018 INVOICE 03/01/2018 VOLUNTEER FIRE PRY 16D.00
03/01/2018 CHECK W10CH 70140 160.00
04/30/2018 INVOICE VOLUNTEER 4/30/18 VOLUNTEER FIRE PAY €0, 00
05/03/2018 CHECK W10CH 70461 60.00
D5/31/2018 INVOICE VOLUNTEERPAYS/31/ VOLUNTEER FIRE FAY 20.00
05/31/20189 CHECK Wi0gH 70611 20.00
07/08/2018 INVOICE §/2018 VOLONTEER 6/201B VOLUNTEER PAY 20.00
07/05/2018 CHECK W10CH 70882 20.00
0B/01/2018 INVOICE 7/1B VOLUNTEER 7/2018 VOLUNTEER PAY 20.00
0B/02/2016 CHECK W10CH 71679 20.00
09/27/2018 INVOICE VPAY 9/30/18 VOLONTEER FIRE DAY 20.00
05/27/2018 CHECK WLOCH 7138% 20.00
11/01/201%8 INVOICE VPAY 10/31/18 VOLUKNTEER F1RE BAY 2¢.00
11/01/2018 CHECK Wl0cH 71584 20.00
11/28/2018 INVOICE VPAY 11/2018 VOLUNTEER FIRE PAY 20.00 )
11/29/2018 CHECK W10CH 71700 . 20.00
02/25/2018 INVOICE VPRY 12/31/16 VPAY 12/31/18 20,00
02/25/201% INVOICE VPAY 1/31/19 VPAY 1/31/19 . 20.00
02/25/2018 CHECK H10CH 72182 40.00
n1/13/2019 INVOICE VPAY FEB 2018 VPAY FEB 2019 40,00
‘1472019 CHECX W1DCH 72299 40.00
Total: 5,060.00 5,060.00

Net of 36 Invoices / 35 Checks

Ff!!!]i!’



12/30/2018 02:42 PM VENDOR RCTIVITY REPORT FOR CITY OF BENRETTSVILLE Page: 2/2
User: Patricia.bBethea

OB: B ttaville VENDOR BRANGE: MIC1GD TO MIC100
P Rennettav Activity From 01/01/2016 To 12/30/2019

indor Code Vengn; Name

ost Date Activicy Inv/Check # Bescription Invoice amt Check Amt
Grand Total 35 involges and 35 checks t 5,080,00 g, 060.00
P1014
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Rose Thielke

From: Rose Thielke

Sent: Monday, October 26, 2020 5:22 PM

To: Anne V. Noonan; Kim Hinkle; Preston F. McDaniel

Cc: Andrea Ham; Erica M. Senn; Gerald Malloy (gmalloy@bellsouth.net); Greta Elliotte

Subject: RE: WCC #1716288 Michael Crowley vs. Darlington County 2017-SCAC-068969: Hearing
Notice - WCC# 1716288; Crowley and 1801098

Attachments: SCAN20102617320.pdf

Anne,

| made one correction.

Also, attached is part of a letter (part on Crowley) that | sent to a friend of mine in MUSC General Counsel's office.
Your thoughts after you read.

Preston

-----Original Message-----

From: Anne V. Noonan <avhoonan @wilaw.net>

Sent: Monday, October 26, 2020 11:09 AM

To: Kim Hinkle <kim@pfmcdlaw.com>; Preston F. McDaniel <preston@pfmcdlaw.com>

Cc: Andrea Ham <aham @pfmedlaw.com>; Erica M. Senn <EMSenn@wijlaw.net>; Gerald Malloy {emalloy@bellsouth.net)
<gmalloy@belisouth.net>; Rose Thielke <rose@pfmedlaw.com>; Greta Elliotte <geiliotte @belisouth.net>

Subject: RE: WCC #1716288 Michael Crowley vs. Darlington County 2017-SCAC-068969: Hearing Notice - WCC# 1716288:
Crowley and 1801098

Importance: High

Preston: Attached is the Consent Order as we agreed at the prehearing conference. Please sign this and file it or return
it to me for filing.

Erica is requesting the 2nd opinion with MUSC for the low back.

Thank you, Anne

Anne Veatch Noonan, Attorney
avnoonan@wjlaw.net

421 Wando Park Blvd,, Suite 100
Mount Pleasant, South Carolina 29464
Phone: (843} 284-1097

Fax: (843) 284-1081

wicblaw.com

R1Q15



Part of letter on Crowley

The first is a deputy sheriff that I just had the
Commission order by agreement a second opinion at
MUSC concerning his low back problem. He sustained
an injury to his low back affecting his legs, but
no doctor so far has recommended surgery. However,
EMG studies have confirmed a radiculopathy (at L5-
81) in the right leg: he is under chronic pain
management out of North Carolina for both the low
back and neck (not related); he is working in a
sedentary job at the courthouse and he is getting
ready to retire; and an FCE confirmed that he is
not even qualified for sedentary work; however,
one of the interesting things about this Deputy’s
problem is that 3 different orthopaedists and
neurosurgeons have either listed a diagnosis of or
have entertained a diagnosis of reflex sympathetic
dystrophy as being the cause of or a factor in his
problems.

We were about to have a hearing and then he
advised that his pain in his back and particularly
his leg is getting much worse over the last couple
of months and the insurance carrier agreed to send
him to MUSC for an evaluation and treatment, to
see 1f they can find something that can help him.
He has 2 failed stimulator trials in Florence,

I do not mean this to be disrespectful, but so
many times I find that neurosurgeons and many
orthopaedic surgeons, when they find it is not
surgical, they really don’t offer any
alternatives. If a patient is sent to pain
management, the pain management doctors focus on
the pain management and not any alternatives. In
my opinion, physical rehabilitation medicine
specialists tend to try to address all different
modalities.

So, I have got no problem if they send him to a
neurosurgeon or to an orthopaedist or neurologist
or a physical medicine rehabilitation specialist,
but I really want it to be somebody that will
simply look at all the different treatment
modalities that are out there that may give this

R1016



man some relief, otherwise he is going to be on
multiple opioids and chronic pain management
medications for the remainder of his life. He is
truly pitiful.

Pi1017
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Rose Thielke

From: Rose Thielke

Sent: Tuesday, October 27, 2020 12:14 PM
To: Anne V, Noonan

Cc: Kim Hinkle; Andrea Ham

Subject; RE: Michael Crowley

Dear Anne,

Thanks, but | have already stopped it. This is the attorney that all of the departments call all the time for favors and
advice and actually she has delayed fears in other cases, including several invelving the Shepard Center. Thus, another
example why | hate emails and again it proves my point, meaning my assumption that the carrier thought ! was trying to
take away their right to choase the doctor, or somehow manipulate this .

Stay safe.

Preston

From: Anne V. Noonan <avnocnan@wijlaw.net>

Sent: Tuesday, October 27, 2020 11:51 AM

To: Rose Thielke <rose@pfmcdlaw.com>

Cc: Kim Hinkle <kim@pfmcdlaw.com>; Andrea Ham <aham@pfmcdlaw.com>
Subject: RE: Michael Crowley

Preston:

Usually if anything Is sent to legal in my experience, it raises a red flag for them (they think they are getting
deposed no matter what) and then they turn us down and “decline” to do the second opinion or IME (they

just send our check back). It happens a lot. If you know someone there well though maybe it won't raise a red
flag.

Anne Veatch Noonan, Attorney
\R } ' C&B avnoonan@wijlaw.net

423 Wanda Park Blvd., Suite 100
Mount Pleasant, South Carolina 29464
WILLSON JONES CARTER | phone: (843) 284-1097

& BAXLEY, PA. Fax: (843) 284-1081
' wicblaw.com

This }ne:ssa—g—é 'rhaﬁé Brc;i.e-cted Eyﬁihé—éﬁémeyldient privilege, attorney work proeducl or other b—rf\‘:ﬁeg—ﬁs. If y-ou received this
message in error, please send a reply, delete the message immediately and do not farward this message to any other person.

From: Rose Thielke <rose@pfmedlaw,com>
Sent: Tuesday, October 27, 2020 11:46 AM
To: Anne V. Noonan <avnoonan @wilaw.net>

R1018



Cc: Kim Hinkle <kim@ pfmcdlaw.com>; Andrea Ham <aham@pfmcdlaw.com>
Subject: Michael Crowley

Dear Anne,
Please find attached the Consent Order signed as written.

Next, | am writing the person | know at MUSC and teliing her to ignore the letter, as | want nothing to affect this man
getting & second opinion.

Anne, for the love of humanity, what in the world did 1 say in that letter that in any way implied that ] was trying in any
way to take away your clients right to choose the doctor that provides the second opinion. Did | name any doctor, did |
ask for any doctor, did | do anything other than simply say that we wanted to get him to somebody that would look at all
passibilities out there to try to get this man some help to treat his problem, My client is hurting. -

Again, | am telling the person | know in counsels office to ignore that letter. I guess it just proves again that that
carpenter was right 2000 years ago that the love of money is the root of all evil. | long for the day when again all of us
can talk to each other without thinking what is your ulterior motive. Again, | apologize.

Stay safe,

Sincerely,

Preston

R1019



ATTORNEYS AND COUNSELORS AT LAW
1315 ELMWOOD AVENUE
COLUMBIA, SOUTH CAROLINA 29201

Froudly representing injured workers
for over 35 years.

Preston F. McDaniel

Matthew C. Robertson

.
B

January 6, 2021

CERTIFIED MAIYL - 70171450000190106411
RETURN RECEIPT REQUESTED

Dr. James Frank Bethea, MD

MDOSC

Primary Care - Epic Center

West Ashley Medical Pavilion

2060 Sam Rittenberg Boulevard
Charleston, SC 29407

RE: Michael Crowley
DOB:

Dear Dxr. Bethea:

)

4
'  McDANIEL LAWFIRM '

Telephone (803) 771-7211
Facsimile (803)252-0709

Please find attached a Subpoena for the production of records
in reference to the evaluation performed by you on Deputy
Michael Crowley. By copy of this letter I am notifying and
serving Counsel for the Defendants with a copy of this Subpoena

to produce records.

I look forward to receiving the records.

Sincerely yours,

PFM/xrmt /kth
Enclosures
cc: Gerald Malloy, Esquire

Anne V. Noonan, Esquire
Mr. Michael Crowley

.. - P1020

Preston F. McDaniel
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]
South Carolina Workers’ Compensation Comn n
1333 Main Street, Suite 500
P.O. BOX 1715

WCCFile #: 1716288 & 1661098
arrier Flle #:  2017-SCAC-068969

Columbla, SC 252021715 Camier Code #:

803-737-5675 Employer FEIN #:

Jalmant's Name: Michael Crowiey SSN: _ Employer's Name: _Darlington County

Address: Address: 1 Public Square, Room 210

City: _Bennetbsvile 7 __ State: _SC_ Zip: _29512  Cily: _Darlington State: _SC_ Zip: 29532
Horne Phone: _( ) - Work Phona: () - Insurance Carrier: _ SC Association of Counties SIF

Preparer's Name: _ Preston F. McDaniel, Esg. Law Firm: _McDanlel Law Firm Preparer's Phone #:  {803) 771- 7211

SUBPOENA

To: Dr. James Frank Bethea, MD, MUSC, Primary Care - Epic Center, West Ashley Medical Pavilion, 2060 Sam
Rittenberg Blvd, Charleston, SC 29407

] YOU ARE COMMANDED to appear before the above-named Commission at the place, date and time specified below to testify
in the above case.

PLACE OF TESTIMONY: _ ROOM:
DATE AND TIME:
[0 YOU ARE COMMANDED to appear at the piace, date and time specified below to testify at the taking of a deposition in the
above case,
PLACE OF DEPOSITION: . DATE AND TIME:

B YOU ARE COMMANDED to produce and permit inspection and copying of the following documents or objects in your
possession, custody or control at the place, date and time specified below,

SEE ATTACHED LIST OF DOCUMENTS.

PLACE: McDaniel Law Firm, 1315 Eimwood Ave., DATE AND TIME: 01/26/2021
Columbia, SC 29201 12:00 Nooh pm

[J YOUARE COMMANDED to permit inspection of the following premises at the date and time specified below.

PREMISES: DATE AND TIME:

THIS SUBPOENA SHALL REMAIN IN EFFECT UNTIL YOU ARE GRANTED PERMISSION TQ DEPART BY THE COMMISSIONER OR AN OFFICER ACTING ON
BEHALF OF THE COMMISSIONER. QUESTIONS CONCERNING THIS SUBPOENA SHOULD BE ADDRESSED TO THE FOLLOWING ISSUING OFFICER.

w22

Preston F. McDaniel, Esquite _(803) 771-7211 A January 6, 2021

Attorney for the Claimant PHONE NUMBER DATE
ISSUING OFFICER'S SIGNATURE AND TITLE

" this form according to R.67-211(C). Refer to R.67-211 and R.67-214 for additional information. Procedural questions may be addressed to the Judidal
Lodrtment at 803-732-5675.

WCC Form # 27 \ SUBPOENA
Rev. 3/2014 2 ?
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MICHAEL CROWLEY v. DARLINGTON COUNTY

WCC FILE NO.: 1716288 & 1801098

ATTACHMENT TO FORM 27 - SUBPOENA DUCES TECUM

1. Any and all written communications and documents including
letters, facsimiles, emails, etc. by and from the Defense
Counsel, Willson Jones Carter & Baxley; the Adjuster; oxr
anyone representing the employer, Darlington County, or the
Insurance Carrier, SC Association of Counties SIF, in
reference to the evaluation that was performed on December
17, 2020 on Deputy Michael Crowley, DOB: and

2. Any and all medical records or other documentation
including x-rays, MRIs, or other scans forwarded or
provided to you by either the Employer; the Insurance
Carrier; their Attorney; Adjuster; or anyone else
representing the employer and/or the insurance carrier in
reference to the evaluation performed on December 17, 2020
cn Deputy Michael Crowley, DOB:

Respectfully submitted,

W e VAV

Preston F. McDanied
McDANIEL LAW FIRM
1315 Elmwood Avenue
Columbia, SC 29201
(go23) 771-7211

and
Gerald Malloy
MALLQOY LAW FIRM
Post Office Rox 1200
Hartsgville, SC 29551
(843} 339-3000

Attorneys for the Claimant

January 6, 2021
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CERTIFICATE OF SERVICE

WCC File No. 1716288 & 1801098

I hereby certify that I have on this day, served a

copy of the document described below in the matter of

Michael Crowley v. Darlington County addressed as follows:

TO: CERTIFTED MAIL - 70171450000150106411
RETURN RECEIPT REQUESTED
Dr, James Frank Bethea, MD
MUSC
Primary Care - Epic Center
West Ashley Medical Pavilion
2060 Sam Rittenberg Boulevard
Charleston, SC 29407

Anne V. Nconan, Esquire
WILLSON JONES CARTER & BAXLEY
421 Wando Park Blvd.

Mt. Pleasant, SC 29464

DOCUMENT : Form 27 - Subpoena Duces Tecum

DATE OF
MAILING: January 6, 2021

Vo bbbl

Kimberley T. H‘nkle, Paralegal

SWORN TO BEFORE ME this
G- day of January, 2021.

A (L.S.)

My Commission Expires: /2,

R1024



Rose Thielke

From: Rose Thielke

Sent: Friday, January 15, 2021 4:53 PM
To: Boyd, Amanda

Cc: Kim Hinkle; Andrea Ham
Subject: Michael Crowley

Attachments: SCAN21011516040.pdf
Amanda,

Please find attached the subpoena for records and also the email | sent to Dr. Bethea back on January 6. | had drafted
another one, but | thought better of it. | ook forward to hearing from Dr. Bethea.

Addendum after drafting; Amanda please send me an email confirming that we are resetting the deposition for January
27" at 4:00 pm, and | assume Dr. Bethea will attend via Zoom from his office at your location. | just need to put that in
the notice to the defense lawyer.

I will notify the defense lawyer and the court reporter to set this up. Again, | look forward to hearing from Dr. Bethea,
Sincerely,

Preston F, McDanie!
Attorney at Law

P1025



WCCFile #: 1716288 & 1801098

South Caroling Workers’ Compensation Cot n .« .

1333 Maln Street, Suite 500 Carrier File #:  2017-SCAC-DG806Y

P.0. BOX 1715 , .

Columbla, SC 262021715 Carrier Code #:

803-737-5675 Employer FEIN #:

Claimant's Name: Michael Crowlay SSN: . Employer's Name: _Darlington County

Address: . _ Address: 1 Public Square, Room 210

City: _ Bennettsville Stater _SC  Zip: 29512 City: _Darlington State: _SC Zip: _29532
Home Phone: ) - Work Phone:  ( ) - Insurance Carrier: _ SC Association of Counties SIF

Preparer's Name; _Preston F. McDanlel, Esq. Law Firm: _ McDaniel Law Firm Preparer’s Phone #: (803) 771 -7211

SUBPOENA

To: Dr. James Frank Bethea, MD, MUSC, Primary Care - Epic Center, West Ashley Medical Pavilion, 2060 Sam
Rittenberg Blvd, Chatleston, SC 29407

L YOU ARE COMMANDED to appear before the above-named Commission at the place, date and time specified below to testify
in the above casa.

PLACE OF TESTIMONY: ROOM:
DATE AND TIME:
(O YOU ARE COMMANDED to appear 2t the place, date and time specified below to testify at the taking of a deposition in the
above case,
PLACE OF DEPOSITION: DATE AND TIME:

X Youare COMMARNDED to produce and permit inspection and copying of the following decuments or objects in your
possession, custody or control at the place, date and time specified below.

SEE ATTACHED LIST OF DOCUMENTS.

PLACE; McDaniel Law Firm, 1315 Elmwood Ave., DATE AND TIME: 01/26/2021
Columbia, SC 29201 . 12:00 Noon pm

[J YOu ARE COMMANDED to permit inspection of the following premises at the date and time specified below,

PREMISES: DATE AND TIME;

THIS SUBPOENA SHALL REMAIN IN EFFECT UNTTL YOU ARE GRANTED PERMISSION TO DEPART BY THE COMMISSIONER OR AN OFFICER ACTING ON
BEHALF OF THE COMMISSTONER. QUESTIONS CONCERNING THIS SUBPOENA SHOULD BE ADDRESSED TO THE FOLLOWING ISSUING OFFICER.

4

reston F. McDaniel, Esquife _ (803) 771-7211 January'6, 2021

Attorney for the Claimant PHONE NUMBER DATE
ISSUING OFFICER’S SIGNATURE AND TITLE

this form according to R.67-211(C). Refer to R.67-211 ard R.67-214 for additional information. Procedural questions may be addressed to the Judiclal
L tment at 803-737-5675.

WCC Form 3# 27 " SUBFOENA
Rev. 3/2014 2 ?
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MICHAEL CROWLEY v. DARLINGTON COUNTY

WCC FILE NO.: 1716288 & 1801098

ATTACHMENT TO FORM 27 - SUBRPOENA DUCES TECUM

i. Any and all written communications and documents including
letters, facsimiles, emails, etc. by and from the Defense
Counsel, Willson Jones Carter & Baxley; the Adjuster; or
anyone representing the employer, Darlington County, or the
Insurance Carrier, 8C Association of Counties SIF, in
reference to the evaluation that was performed on December
17, 2020 on Deputy Michael Crowley, DOB: ) and

2. Any and all medical records or other documentation
including x-rays, MRIs, or other scans forwarded ox
provided to you by either the Employer; the Insurance
Carrier; their Attorney; Adjuster; or anyone else
representing the employer and/or the insurance carrier in
reference to the evaluation performed on December 17, 2020
on Deputy Michael Crowley, DOB:

Respectfully submitted,

Preston F. McDani¢]
McDANIEL LAW FIRM
1315 Elmwood Avenue
Columbia, SC 29201
{803) 771-7211

and
Gerald Malloy
MALLOY LAW FIRM
Post Office Box 1200
Hartsville, SC 29551
(843) 339-3000
Attorneys for the Claimant

January 6, 2021
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- McDANIEL LAW FI3
. ATTORNEYS AND COUNSELORS AT LAW

1315 ELMWOOD AVENUE
COLUMEBEIA, SOUTH CAROLINA 29201
Proudly representing injured workers
for over 30 years,
Preston B, McDaniel Telephone (863) 771-7211
Maztthew C, Robertson Facsimile (§03) 2520709

January 6, 2021

VIA EMATL: boydamagmusc.edu
A2ND US MAIL S
James Bethea, MD

2060 Sam Rittenberg Rlvd.
Charleston, SC 29407

RE: Michael Crowley;
DOB: )

Dear Dr. Bethea;
Due to increased pain over the last seéveral months,

especially in his leg, before a scheduled October Hearing at
Depunty Crowley’s request made to the Commissioner at the time of

& HBeaTihg Lha e be sent to 2 specialist 3 e Medica
University of South Carolina for an evaluation as to whether
there was any treatment, other than that which he is receiving,
that could provide him relief or effect a cure of his problems
stemming from his back injury, the insurance comganf consented
and _agreed to provide that evaluztion. They scheduled the
evaluation with you for. thaet purposSs and Chat PUrpQse onlvy.,

To say that I was shocked and appalled at the issues you
addressed in your report would be o say the least. I want to
know:

1. ®hat were you told about the purpose of the evaluation?
2. Who asked you to address impairment?

3. Wwho asked you to address his work restrictions as
established by the authorized treating physicians?

4. Who asked you to express an opinion on symptom
Magnification?

5. Who asked you for an opinion questioning the current
treatment he is receiving?

My God, this man was asking for, hoping for, and praying for
treatment that may help him.

I look forward to hearing from you or szeeing you at a
deposition to answer these questions.

- . Rie28 : -



James Bethea, MD
January 6, 2021
Page 2

if the purpose of the evaluation was not explained to you
and/or if you would like to withdraw your report and iss=ue a
revised report simply addressing whether there is any treatment,
other than that which he is receiving, that may help him; or if
you want to see him again for that purpose and will write me a
letter to that effeet, that would be acceptable.

In reference to your evaluatien and another appointment, it
was my understanding that any tests, any treatment, and/or any
referrals to any other specialists that the specialist (you)
felt might offér him help, all that would be authorized.

Sincerely yecurs,

otz /

Preston F. McDaniel

PFM/bhk
ce: Gerald Malloy, Esquire

P1029 . -



McDANIEL LAW FIRM
ATTORNEYS AND COUNSELORS AT LAW
1315 ELMWOOD AVENUE
COLUMBIA, SOUTH CAROLINA 29201

Froudly representing injuved workers
for over 30 years.

Preston F, McDaniel Telephone (803) 771-721%

Matthew C. Robertson Facsimile (803) 252-0709

January 18, 2021

VIA EMAIL: bovdamalmusc.edn
& US MAIL T -
James Bethea, MD

2060 Sam Rittenberg Blvd.
Charleston, SC 29407

RE: Michael Crowley;
DOB -

Dear Dr. Bethea:

Please find attached a Neotice of Deposition and Subpoena for
your attendance at the deposition, DE BENE ESSE, which will bhe
conducted via Zoom conference at the time and location per your
request on January 27t at 4:00 pm.

While this is by notice and agreement, attached is a
Certificate of Service, ‘serving this Notice of Deposition and
Subpoena on you. I would appreciate a confirmation of receipt,
via email from your assistant, and I look forward to seeing you
at the deposition.

Sincerely yours,

 Preston F; McDaniel
PFM/rmt

cc: Gerald Malloy, Esguire
Lnne Noonan
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STATE OF SOUTH CAROLINA ) BEFORE THE SOUTH CAROLINA
) WORKERS’ COMPENSATION COMMISSION

COUNTY OF DARLINGTON ) WCC FILE NO.: 1801098 & 1716288

Michael Crowley,

EMPLOYEE/CLATMANT, NOTICE OF DEPOSITION
DE BENE ESSE OF
v. JAMES FRANK BETHEA, MD

VIA ZOOM
Darlington County,

EMPLOYER, and

South Caroclina Asscciation
of Counties SIF,

INSURANCE CARRIER,
DEFENDANT (S) .

\_—\_pn.—\_d-_—\_-\.p-.uu-_-_’\-vh_—-_—\_’

TO: ANNE V. NOONAN, ATTORNEY FOR THE DEFENDANTS, WILLSON JONES

CARTER & BAXLEY, 421 WANDO PARK BLVD, SUITE 100, MT PLEASANT, SC

28464; JAMES FRANK BETHEA, MD, MUSC HEALTH, WEST ASHLEY MEDICAL
FAVILION, 2060 SAM RITTENBERG BLVD., CHARLESTON, SC 29407:

YOU WILL PLEASE TAKE NOTICE that at 4:00 o’clock p.m. on

the 27™ day of January 2021, the attorney for the Claimant will

take the deposition de bene esse of James Frank Bethea, MD, for

purposes of cross-examination pursuant to, and including, but
not limited to, S5C Code §1-23-320; §1-23-330(3); $§42-3-160 Via

Zoom at MUSC Health, West Ashley Medical Pavilion, 2060 Sam

Rittenberg Blvdf Charleston, SC 29407, upon oral examination
before a Notary Public or before some other officer authorized

by law to take depositicns, said deposition to continue from day

R1031



to day until completed. You are invited to attend and take part

as is fit and proper.

Respectfully submitted,

'reston F McDanleﬁ
McDANIEL LaW FIRM
1315 Elmwood Avenue
Columbia, 5C 29201
(803) 771-7211

and
Gerald Malloy
MALLOY LAW FIRM
Post Office Box 1200
Hartsville, SC 29553
(843) 339-3000
Attorneys for the Claimant

January 19, 2021
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WCC File #: 1756288 &: 18016098

South Ceroling Workers' Compensation ©  wiissien

1333 Maln Street, Suite 500 Carier File #: _2057-SCAC-068958

P.O. BOX 1715

Columbia, SC 29202-1715 Carrier Code #:

803-737-5675 Employer FEIN #:

Claimant's Name: _Michael Crowley _ SSN: Employer's Name: _Dariingtan County

Address; i ) Address: _1 Public Square, Room 210

City: _ Bennattsville State: _SC  Zip: 20512 City: _Darilngton State: _SC Zip: 29532
Home Phone: () - __ WorkPhone: () - Insurance Carder:  SC A&soda!;ion of Counties SIF .
Preparer's Name:  Preston F. MeDaniel, £sq. Law Firm: _McDaniel Law Firm Preparer’s Phons #; _(803) 771-7111

=

SUBPOENA
To: Dr. James Frank Bethes, MD, MUSC Health, West Ashley Medical Pavilion, 2060 Sam Rittenberg Blvd,
Charleston, SC 29407 - VIA Zoom , _

1 YOU ARE COMMANDED to appear before the above-named Commission at the Place, date and time specified below to testify
in the above case.

PLACE OF TESTIMONY: _ RODM:
DATE AND TIME: )
X YOU ARE COMMANDED to appear at the place, date and time specified below to testify at the taking of a deposition in the
above case.
Dr. James F. Bethea, MD, MUSC
Health, West Ashley Medical
: Pavilion, 2060 Sam Rittanberg Blvd, 01/2772021
PLACE OF DEPOSTTION: Charleston, SC 29407 -VIA Zoom DATE AND TIME: 4:00 PM

DI YOU ARE COMMARNDED to produce and permit inspection and copying of the following documents er objeds in your
possession, custody or control at the place, date and time specified below.

All documents !isbed in the Subpoena served upon you on January 6, 2021.

PLACE: Dr. James F. Bethea, MD, MUSC Hezith, West Ashloy DATE AND TIME:;
Medical Pavilion, 2060 Sam Rittenberg Blvd, 01/27/2021
Charleston, SC 28407 — VIA Zoom _4:00 PM

YOU ARE COMMANDED to permit inspaction of the following premises at the date and time specified below,

PREMISES: DATE AND TIME:

THIS SUBPOENA SHALL REMAIN IN EFFECT UNTIL YOU ARE GRANTED PERMISSION TO DEPART BY THE COMMISSTONER OR AN OFFICER ACTING ON
BEHALECF)THE COMMISSIONER, QUESTIONS CONCERNING THIS SUBPOENA SHOULD BE ADDRESSED TO THE FOLLOWING ISSUING OFFICER.

P A A

rreston F. McDanlel, Esquire (803) 771-7211 January 19, 2021
Attorney for the Claimant PHONE NUMBER ' DATE

ISSUING OFFICER'S SIGNATURE AND TITLE

7 = this form acmrd;ﬁg to R.67-211(C). Refer to R.67-211 ang R.67-214 for additional information. Procedural questions may be addressed to the Judicial
rtment at 803-737-5675.

WCC Form # 27 5 SUBPOENA
Rev. 3/2014 2?
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CERTIFICATE OF SERVICE BY MAIL

I hereby certify that I have on this day served the

following in the matter of Michael Crowley V. Parlington

County with a copy of the Claimant’s Notice of Deposition
D2 Bene Esse and Subpoena for Dr. James F. Bethea Deponent
via email and by depositing the same in the United States
Mail with adequate postage thereon; addressed as follows:

Anne V. Noonan, Attorney
Willson Jones Carter & Baxley
42) Wando Park Blvd., Suite 100
Mt. Pleasant, SC 29464

2 2LL

Rose ThieTke

SWORN TO BEFORE ME this

, 2021.

(L.S.)

Notary Publicwfor Soﬁth Carolina

My Commission Expires: 4529/22942éé
4
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Rose Thielke

From: Rose Thielke

Sent: Tuesday, January 19, 2021 3:12 PM

To: boydama@musc.edu

Ce: Kim Hinkle; Andrea Ham; Anne V. Noanan
Subject: Michael Crowfey

Attachments: SCAN21011914580.pdf

The attached letter, Notice of Depocition and Subpoena are being sent at the request of Preston McDaniel.

Rose Thielke
McDaniel Law Firm

085



" n’%musc Health

Medica? Uinlversity of South Caraliny

RE: M Crowley-Cancellation of Deposition [SEND SECURE]

From: Boyd, Amanda
To: Rose Thielke

Ce: Anne V. Noonan, Kim Hinkle, Andrea Ham, 'Grets Elliotte’, Gerald Malloy (gmalloy@bellsouth.net}, Erica M. Senn, Falrbaim, Vivian
Sent:  1/26/2021 4:03:59 PM

Attachments: £} 2020.11,11-M. Crowley-Records Review Invoie, poff-

E Invoico/pdfS1M, Crowlpy IME-Dr, Bethea, E-malls;n a.
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Hi Mr. McDaniel,

My understanding Is that medical records has provided you with a copy of the patients records, however please find respoi
requested.

If you have any additional questions or concerns please contact Vivian Fairburn in the General Counsel’s Office.

Thank you,
Amanda B
Amanda Boyd

™ Administrative Assistant P: BA3-792-8959

=

=, v Department of Orthopaedics & Physical : 843-792-
i : MUS(J pa' men pae ysi F: B43-792-3674
MEDIE AL A NIV K31 Medicine E: hoydama@muse.edu

# IBUTILINGEING 96 Janathan Lucas St. Suite 708, MSC 622

Chatleston, SC 28425

From: Rose Thielke <rose@pfmcdlaw.com>

Sent: Tuesday, January 26, 2021 2:57 PM

To: Boyd, Amanda <boydama@musc.edu>

Cct Anne V. Noonan <avnoonan@wijlaw.net>; Kim Hinkle <kim@pfmcdlaw.com>; Andrea Ham <aham @ pfmcdlaw.coms; 'G
<gelliotte@bellsouth.net>; Gerald Matloy [gmalloy@bellsouth.net) <gmallay@bellsouth.net>; Erica M. Senn <EMSenn@w,
Subject: Michael Crowley-Cancellation of Depaosition

SEUTIGN: Extarng!

Dear Amanda,

| have not heard from you to confirm that Dr. Bethea will not go forward with the deposition unless pre-payment i made fo
having heard from the defendants that they will not pay the fee so we may execute our right of cross-examination, and bas
January 22, 2021, stating that, “all fees must be received prior to rendering of any service”. Lam hereby canceling the depi
tomorrow and will take this up with the Commission, as to the report and as to whether or not a deposition will be ordere
required to pay forit.

By copy of this email [ am notifying defense counsel of the cancellation of the deposition. It was nice communicating with y
As to the records subpoena, defense counsel has provided me with coples of ernails and letters from them, and has providt
the medical records that were sent to Dr. Bethea, all of which | was unaware of. However, there are no emails or communic
nor are there any bills for the cost of the evaluation, and so | still would request production of all the records requested. Tk
to be forwarded to us today by 12:00 noon. They have not been received. Please communicate with MUSC General Couns:
them to call me in reference to this production so that we can ensure that all records requested are provided.

It was a pleasure working with you. Had | known about ali this communication beforehand, none of this would have ever ¢

Sincerely yours,

Preston F. McDanlei
Attorney at Law

R1637



I
£ ‘MUSC Health

Medical University of South Carglina

Department of Orthopaedics
& Physical Medicine

96 Jonathan Lucas Street

CSB » Snite 708 » MSC 622

Charleston, SC 29425

Patient Care/Scheduling: 843-876-0111
Administrative Office: 843-792.1792
Facsimile: 843-792-3674

Deparement Chair
Lee R, Leddy, MD

Acehrtis & Joint Reconstruction
Harry A. Demaos, MD

Richard ]. Fdedman, MD, FRCSC
Zeke ]. Walton, MD

Foot & Ankle
Chdstopher E. Gross, MD

Geperal Orthopaedics
James F. Bethea, MD
Howard L. Brilliant, MD

Hund, Wrist and Microvascular
Dage N. Daley, MD

QOrthopaedic Cocology
Lee R. Leddy, MD
Zeke J. Walton, MD

Orthopaedic Treuma

Langdon A. Hartsock, MD, FACS
Kdstoff R. Reid, MD

Fediaric Orthopiedics

Pediaeic Spinal Disoeders & Scoliosis
Matthew A. Dow, MD

Rebert F. Murphy, MD

Sara 8. Van Nortwick, MD
Fhysical Medicine & Rebzbilitation
Daniel G. Areson, DO, MS

Emily A. Dare, MD

David R. O'Brien, Jr., MD

Joha M. Schmidt, MD

Vivek Sindhi, MD, MBA

Shoulder & Elbow

Josef K. Eichinger, MD

Richard ]. Priedman, MD, FRCSC
Shane K. Woolf, MD

Spinal Disarders & Sceliosis
Draniel G. Areson, DO, MS

Emily A, Dare, MD

John A. Glaser, MD

David R. O'Bries, Jr., MD
Charles A. Reitman, MD

Barton L. Sachs, MD, MBA, FACS
Joha M. Schmidt, MD

Vivek Sindhi, MD, MBA

Sports Medicine

Libby E. Bartoa, MD

Hards §. Slone, MD

Shane K. Woolf, MD

Orthopaedic Research

& Clemson BioK'ngincering
William R, Bacfield, PhD
Martine LaBerge, PhD
Jessica E. Thaxton, PhD
Yongren Wu, PhD

Hai Yao, PhD

November 11, 2020

Erica M. Senn
Paralegal

Willson Jones Carter & Baxley, P.A.

Phone; 843-284-0691
Fax: 843-284-1081
Via Emaii: emsenn @wjlaw.net

" RE: Michael Crowley
MRN:
DOB:

DOI: 05/05/2017 & 01/03/2018
Claim #: 2017-5CAC-068969

Dear Erica:

Thank you for your correspondence regarding the above-mentioned
patient. Listed below are the fees for services requested of Jomes F.
Bethea, M.D. All fees must be received prior to the rendering of any
service. If the requested service is canceled at any time by the requesting
party, there will be no refund of payment. Rescheduling services will
require additional payment. Please send a check payable tc MUSC Heaith

MUSC Health
96 Jonathan Lucas St.
MSC 622; Suite 708 CSB
Charleston, $C 29425

DESCRIPTION

Review of Records $1,000.00
- perrequest
Total Amount Due $1,000.00

Please contact our offices if you have any questions,

843-876-1119 or 843-792-8959

Administrative Assistant:
Amanda Boyd, 843-792-8959
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ig IMUSC Health

Madical University of South Carolina

Department of Orthopaedics
& Physical Medicine

96 Jonathan Lucas Street

CSB » Suite 708 « MSC 622

Chasleston, SC 29425

Patient Care/Scheduling: 843-876-0111
Administrative Office: 843-792-1792
Faesimile: 343-792-3674

Department Chajr

Lee R. Leddy, MD

Arthritis & Joint Reconsruction
Harsy A. Demos, MD

Richard ]. Friedman, MD, FRCSC
Erik . Hansen, MDD

Zeke J. Walton, MD

Foor & Ankle

Chdstopher E. Gross, MD
Rahn A. Raverell, DPM
Daniel }. Scott, MD, MBA

General Orthopaedics

James F. Bethea, MD

Howard L. Brilliant, MD
Louis A. Gerens, MD

Hand, Wrist and Microvascuiar
Dane N. Daley, MD
Orthopsedic Oncology

Lee R. Leddy, MD

Zeke ]. Walton, MD
Orcthopaedic Tmuma

Langdon A. Hartsock, MD, BACS
Kristoff R. Reid, MD
Pediaare Orthopaedics
Pediatric Spinal Disorders & Scoliosis
Matthew A. Dow, MD

Robert F. Murphy, MD

Sara S. Van Nesrwick, MD
Physical Medicinie & Rehabilitation
Emily A. Datx, MD

Gregory R. Fronklin 1, MD
Sudecp Mehta, MD

David R. O’Bren, Jr., MD
Showlder & Elbow

Josef K. Eichioger, MD
Richard ]. Friedman, MD, FRCSC
Shane K. Woolf, MD

Spinal Disorders & Scoliosis
Emily A. Datr, MD

John A. Glasex, MD

Gregory R. Frenkdia 1], MD
Sudeep Mehta, MD

David R. O’Brien, Jr., MD
Charles A. Reitman, MD
Sparts Medicine

Louis A. Gerepa, MD

Harris 5. Slene, MD

Shane K. Woolf, MD

Libby E. Winten, MD
Orthopaedic Research

& Clemson BioEngineeting
William R, Bacfield, PhD
Martine LaBerge, PhD
Jessica E. Thaxton, PhDD
Yongren Wu, PhD

Hai Yao, PhD

November 11, 2020

Erica M. Senn

Paralegal

Willson Jones Carter & Baxley, P.A.
Phone: 843-284-0691

Fax: 843-284-1081

Via Email: emsenn@wilaw.net

RE: Michael Crowley

MRN: . _

DOB:

DO1: 05/05/2017 & 01/03/2018
Claim #: 2017-SCAC-068969

Dear Erica:

Please consider this an invoice for an Independent Medical Examination (IME)
rendered by Jomes F. Bethed, MD in the Department of Orthopaedics at the
Medical University of South Carolina.

Prior to scheduling, a pre-payment of $4,000.00 must be received in order to
reserve a time. The pre-payment is non-refundable if canceled 14 days or less
from the appointment date. Additionally, if an appointment is rescheduled
within 14 days or less, additional payment will be required. Please contact
Amanda Boyd at 843-792-8959 if scheduling issues should arise.

Although records have been submitted prlor to this Invoice, be sure that the
patient provides/brings any MRI or x-rays films with him/her to the
appointment. If not provided, the clinician can cancel the appointment and an
additional fee will be required to rescheduie it. Please note there may be

additional facility charages as the fee below Is strictly for the IME report,

DESCRIPTION
Independent Medical Exam/2™ Opinion $4,000.00/request
{For 2+ body parts)
TOTAL AMOUNT DUE $4,000.00

please make check payable to and malil to: MUSC Health
96 Jonathan Lucas St
MSC 622
Charleston, SC 29425

Contact information:
Amanda Boyd, 843-792-8959
Administrative Assistant

R1839



From: emsenn@wicbiaw.com

To: Bovd, Amanda
Subject: RE: WCC #1716288 Mi Crowley vs. Darlington County 2017-SCAC-0685969 [SEND SECURE]
Date: Monday, December 21, 2020 10:19:22 AM
Attachments: ATTUIN02.0n9

ATIOMN03.0ng

ATI00004.0n9

ATT0N0005.0ng

AT100006.009

ATTDG007.0ng

ATTNQ008.ong

CAUTION: Fxtervast

Thank you

From: Boyd, Amanda

Sent: Mon, 21 Dec 2020 15:16:07 +0000

To: Erica M. Senn

Ce:

Subject: RE: WCC #1716288 Mi Crowley vs. Darlington County 2017-SCAC-068969
[SEND SECURE]

Good moming Erica-

1 can confirm that Mr. Crowley attended the IME appointment scheduled for 12/17/2020 with
Dr. Bethea,

Please find attached the IME report completed by Dr. Bethea on behalf of Mr. Crowley.

Thank you,
Amanda B
If IMUSC

MEDICAL LNIVERSEYY
o AOUTIL ARDLING

oimanda Beyd
Administrative Assistant

Department of Orthopaedics & Physical Medicine

P1640



96 Jonathan Lucas St. Suite 708, MSC 622
Cherleston, SC 294235

P: 843-792-8959

F: 843-792-3674

E: hovdama®@musc.edu

From: Erica M. Senn <emsenn@wjcblaw.com>

Sent: Monday, December 21, 2020 9:18 AM

To: Boyd, Amanda <boydama@musc.edu>

Subject: RE: WCC #1716288 Michael Crowley vs. Darlington County 2017-SCAC-068969:
WCC #1716288 M Crowley vs. Darlington County 2017-SCAC-068969: WCC #1716288 M
Crowley vs. Darlington County 2017-SCAC-068969: WCC #1716288 M Crowley vs.
Darlington County 2017-SCAC-0

TAYTICGN: Sxternad

Amanda, | just wanted to confirm Mr. Crowley attended his appointment on 12/17 and request
a copy of the report upon completion. Thank you

willson jones
carter & baxiey

Erica M. Senn

Paralegal

ermail: EMSenn@wichlaw.com
phone: 843.284.0691

421 Wando Park Bivd., Suite 100

P1641



Mount Pleasant, South Carolina 29464

Yhis inessage nay b protecled by ihe siteone praez ol ngh gy mitenicy

VLTSI TN, e SENE oyt JEEIE T 1y Y% SO SET TR T

M dge

From: Erica M. Senn
Sent: Friday, December 11, 2020 2:02 PM
To: 'Boyd, Amanda' <boydama@musc,edu>

e © e s pedtess o piesived hk
et g bereakt o nn g o .y adhise

Subject: RE: WCC #1716288 Michael Crowley vs. Darlington County 2017-SCAC-068969:
WCC #1716288 M Crowley vs. Darlington County 2017-SCAC-068969: WCC #1716288 M
Crowley vs. Darlington County 2017-SCAC-068969: WCC #1716288 M Crowley vs.

Darlington County 2017-SCAC-0

Great, thanks. [ have let his attorney know.

WILLSON JONES CARTER
& BAXLEY, PA.

Erica M. Senn, Paralegal to Anne Veatch Roonan
emsenn@wilaw.net
421 Wando Park Bivd., Suite 100

Mount Pleasant, South Carolina 29464
Phone: (843) 284-0691

Fax: (843) 284-1081

wicblaw,com

R1042



This message may be protected by the attornay/client privilege, attorney work product or other privileges. If you
received this message in error, please send a reply, delete the message immediately and do not forward this
message to any other person.

From: Boyd, Amanda <boydama@musc.edu>

Sent: Friday, December 11, 2020 1:54 PM

To: Erica M. Senn <EMSenn@wjlaw.net>

Subject: RE: WCC #1716288 Michael Crowley vs. Darlington County 2017-SCAC-068969:
WCC #1716288 M Crowley vs. Darlington County 2017-SCAC-068969: WCC #1716288 M
Crowley vs. Darlington County 2017-SCAC-068969: WCC #1716288 M Crowley vs.
Darlington County 2017-SCAC-0

Hi Erica-

Dr. Bethea stated that any previous MRI scans or X-rays would be helpful.

Thank you,
Amanda B

oAmanda Boyd
Administrative Assistant

Department of Orthopaedics & Physical Medicine
96 Jonathan Lucas St. Suite 708, MSC 622
Charleston, 8C 29425

P: 843-792-8959

F: 843-792-3674

E: hoydama@musc.edy
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From: Erica M. Senn <EMSenn@wijlaw.net>

Sent: Friday, December 11, 2020 11:30 AM

To: Boyd, Amanda <boydama@musc.edu>

Subject: RE: WCC #1716288 Michael Crowley vs. Darlington County 2017-SCAC-068969:
WCC #1716288 M Crowley vs. Darlington County 2017-SCAC-068969: WCC #1716288 M
Crowley vs. Darlington County 2017-SCAC-068969; WCC #17162838 M Crowley vs.
Darlington County 2017-SCAC-0

7

CAUTHIN: BEviorngl

Does he need {o bring any films with him to the appointment?

WJCEB

WILLSON JONES CARTER
& BAXLEY, PA.

Erica M. Senn, Paralegal ¥o Anne Veatch Noonan
emsenn@wijtaw.net
421 Wando Park Blvd., Suite 100

Mount Pleasant, South Carolina 29464
Phone: (843) 284-0691
Fax: (843) 284-1081

wichlaw.com

This message may be protected by the attormey/client privilege, attorney work product or other privileges. H you
received this message in error, please send a reply, delete the message Immediately and do not forward this
message to any other person.

From: Boyd, Amanda <boydama@musc.edu>
Sent: Friday, December 4, 2020 2:47 PM

To: Erica M. Senn <EMSenn@wilaw.net>

Subject: RE: WCC #1716288 Michael Crowley vs. Darlington County 2017-SCAC-068969;
WCC #1716288 M Crowley vs. Darlington County 2017-SCAC-068969; WCC #1716288 M
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Crowley vs. Darlington County 2017-SCAC-068969: WCC #1716288 M Crowley vs.
Darlington County 2017-SCAC-0

Hi Erica-

I have Mr. Crowley scheduled for 12/17/2020 at 2:30pm with Dr. Bethea.

Please make sure the claimant is aware that arriving 15 mins early is strongly encouraged.

Thank you,
Amanda B

g¥manda _Boyd

Administrative Assistant

DPepartment of Orthopaedics & Physical Medicine
96 Jonathan Lucas St. Suite 708, MSC 622
Charleston, SC 29425

P: B43-792-8959

F: 843-752-3674

E: boydama@muscedu

From: Erica M. Senn <EMSenn@wjlaw.net>

Sent: Friday, December 4, 2020 2:22 PM

To: Boyd, Amanda <boydama@musc.edu>

Subject: RE: WCC #1716288 Michael Crowley vs. Darlington County 2017-SCAC-068969:
WCC #1716288 M Crowley vs, Darlington County 2017-SCAC-068969: WCC #1716288 M
Crowley vs. Darlington County 2017-SCAC-068969: WCC #1716288 M Crowley vs.
Darlington County 2017-SCAC-0




Amanda, let’s go with 12/17 at 2:30. Thank you

WILLSON JONES CARTER
& BAXLEY, PA
Erica M. Senn, Paralegal to Anne Veatch Noohan
emsenn@wilaw.net
421 Wando Park Blvd., Suite 100

Mount Pleasant, South éarollna 29464
Phone: (843} 284-0693,

Fax: (843) 284-1081

wicblaw.com

This message may be protected by the attomey/client privilege, attomney work product or ather privileges. if you
received this message in error, please send a reply, delete the message immediately and do not forward this
message to any other parson.

From: Boyd, Amanda <boydama@musc.edu>

Sent: Friday, December 4, 2020 2;12 PM

To: Erica M, Senn <EMSenn@uwilaw.net>

Subject: RE: WCC #1716288 M Crowley vs. Darlington County 2017-SCAC-068969: WCC
#1716288 M Crowley vs. Darlington County 2017-SCAC-068969: WCC #1716288 M
Crowley vs. Darlington County 2017-SCAC-068969: M. Crowley IME-Dr. Bethea

Hi Erica-

Thank you for your patience, we have received both payments. Thank you so much.

Pi046



1 have the following dates available for the requested IME:

Location: 2060 Sam Rittenburg Bivd., North Charleston, 29407

* Monday, December 14, 2020, 1:30pm
» Tuesday, December 15, 2020, 1:00pm
» Thursday, December 17, 2020, 2:30pm

Please let me know which time/date works best for the claimant.

Thank you,
Amanda B

¢fmanda _Boyd

Administrative Assistant

Department of Orthopaedics & Physical Medicine
95 Jonathan Lueas St. Suite 708, MSC 622
Charleston, SC 29425

P: 843-792-8959

F: 843-792-3674

E: boydsma@musc.edu

From: Erica M. Senn <EMSenn@wjlaw,net>

Sent: Friday, December 4, 2020 1:16 PM

To: Boyd, Amanda <boydama@musc.edu>

Subject: RE: WCC #1716288 Michael Crowley vs. Darlington County 2017-SCAC-068969-
WCC #1716288 M Crowley vs. Darlington County 2017-SCAC-068969; WCC #1716288 M
Crowley vs. Darlington County 2017-SCAC-068969: M. Crowley IME-Dr. Bethea




Yes, the record review check and the IME check were both mailed by the adjuster on 11/18

WC3B

WILLSON JONES CARTER
& BAXLEY, PA.

Erica M. Senn, Paralegal to Anne Veatch Noonan
emsenn@wilaw.net
421 Wando Park Blvd., Suite 100

Mount Pleasant, South Carolina 29464
Phone: (843) 284-0691

Fax: (843) 284-1081
icblaw

This message may be protected by the attorneyiclient privilege, attorney work preduct or other privileges. If you
received this message in error, please send a reply, delete the message immediately and do not forward this
messgage to any other person.

From: Boyd, Amanda <boydama@musc.edu>
Sent: Friday, December 4, 2020 1:13 PM

To: Erica M., Senn <EMSenn@wilaw.net>

Subject: RE: WCC #1716288 M Crowley vs. Darlington County 2017-SCAC-068969: WCC
#1716288 M Crowley vs. Darlington County 2017-SCAC-068969: M. Crowley IME-Dr.
Bethea

Hi Erica-

Thank you for the follow up e-mail. I do apologize about the confusion, Dr. Bethea has
agreed to see the claimant mentioned below.

£l1048



Do you know any information about the payment, has the check been mailed?

Thank you,
Amanda B

Gftmanda Boyd
Administrative Assistant

Department of Orthopaedics & Physical Medicine
96 Jonathan Lucas St, Suite 708, MSC 622
Charleston, SC 29425

P: 843-792-8959

F: 843-792-3674

E: buydama@muscedn

From: Erica M. Senn <EMSenn@wjlaw.net>

Sent: Wednesday, December 2, 2020 11:34 AM

To: Boyd, Amenda <boydama@musc.edu>

Subject: RE: WCC #1716288 Michael Crowley vs. Darlington County 2017-SCAC-068969;
WCC #1716288 M Crowley vs. Darlington County 2017-SCAC-068969: M. Crowley IME-
Dr. Bethea

CAUTION: Hevernal

Amanda, just checking to see if you were able to speak with Dr. Bethea regarding this case.
The adjuster did already send the check for the record review and IME. T didn’t realize he
hadn’t agree to doing it yet.

Thank you

R1049



WJCSB

WILLSON JONES CARTER
& BAXLEY, PA.

Erica M. Senn, Paralegal to Anne Veatch Noonan
emsenn@wilaw.net
421 Wando Park Bivd., Suite 100

Maunt Pleasant, South Carolina 29464
Phone: (843) 284-0991

Fax: (843) 284-1081

wicblaw,.com

This message may be protected by the attornay/client privilege, atterney work product or other privileges. If you
feceived this message in error, please send a reply, delete the message immediately and do not forward this
message to any other persen.

From: Boyd, Amanda <boydama@musc.edu>
Sent: Monday, November 30, 2020 10:28 AM
To: Erica M. Senn <EMSenn@wjlaw.net>

Subject: RE: WCC #1716288 Michael Crowley vs. Darlington County 2017-SCAC-068969:
WCC #1716288 M Crowley vs. Darlington County 2017-SCAC-068969: M. Crowley IME-
Dr. Bethea

Hi FErica-
Thank you for following up.
Dr. Bethea has not agreed to the IME vet, but I will follow up with him today.

Thank you,
Amanda B

F11050



Emanda _Boyd

Administrative Assistant

Department of Orthopaedics & Physical Medicine
96 Janathan Lucas St. Suite 708, MSC 622
Charleston, SC 29425

P: 843-792-8959

F: 843-792-3674

E: boydama@musc.edy

From: Erica M. Senn <EMSenn@wilaw net>

Sent: Monday, November 30, 2020 10:22 AM

To: Boyd, Amanda <boydama@musc.edu>

Subject: RE: WCC #1716288 Michael Crowley vs. Darlington County 2017-SCAC-068969:
M. Crowley IME-Dr. Bethea

CAVTION: ®vteprand

Amanda, checking on the status of the requested evaluation for Mr, Crowley. The checks
were being sent out on 11/18 for the invoices provided.

Thank you

WJGEB

WILLSON JONES CARTER
& BAXLEY, PA.

Erica M, Senn, Paralegal to Anne Veatch Noonan

emsenpn@wijlaw,net

F11051



421 Wando Park Blvd., Sujte 160
Mount Pleasant, South Carolina 29464
Phone: (843) 284-0691

Fax: (843) 284-1081

wicblaw.com

This message may be protected by the attorney/client privilege, atiorney work product or other privileges. If you
received this message in error, please send a reply, delele the message immediately and do not forward this
message to any other parson.

From: Boyd, Amanda <boydama@musc.edu>

Sent: Wednesday, November 11, 2020 8:53 AM

To: Erica M. Senn <EMSenn@wilaw.net>

Subject: WCC #1716288 Michael Crowley vs. Darlington County 2017-SCAC-068965: M.
Crowley IME-Dr. Bethea

Good morning Erica,

I wanted fo confirm that I recently received 2 large file for Mr. Michael Crowley (DOB:
" requesting and IME with Dr. Bethea.

Please allow Dr. Bethea to review the packet and follow up with a decision at a later date,

Thank you,
Amanda B

Gernande Heud
Administrative Assistant
Department of Orthopredics & Physical Medicine

96 Jonathan Lucas St. Suite 708, MSC 622

E1952



Charleston, SC 29425
P: 843-792-8959

F: 843-792-3674

E: bovdame@muse.edy

R1953



WILLSON JONES CARTER & BAXLEY, P.A,

ATTORNEYS AT LAW

GREENVILLE CHARLESTON COLUMBIA CHARLOTTE RALEIGH ATLANTA MYRTLE BEACH

Erica #. Senn 421 Wando Park Buglevard

Direct (843) 284-0691 Sultz 100

Fax (843) 284-1081 Mouat Pieasant, SC 29464

EMSean@wijlzw.cet www.wicblaw.com
October 27, 2020

Dr. James Bethea

MUSC Department of Orthopedic Surgery

96 Jonathan Lucas Street, MSC 622, 708 CSB
Charleston, SC 29425

Re: Michael Crowley vs, Darlington County
WCC File No.: 1716288 & 1801098 DOI: 5/52017 & 1/3/18
Carrier: South Carolina Association of Counties SIF - Claim No_: 201 7-SCAC-068969
WIC&B File No.: 0560.0095¢ & 0560.00961

Dear Dr. Bethea:

Mr. Crowley first injured his right knee and low back on 5/5/17 during an altercation with g Jjuvenile,
We provided medical treatment with Dr. Watt who placed claimant at MMI on October S, 2017 and
assigned a 5% impairment rating to the right lower extremity, no pennanent restrictions, Mr. Crowley
reinjured his knee on 1/3/18 while pushing a stranded car in the jce when he slipped and fel] onto his right
knee. He was seen at Carolina Pines on 1/3/18 with an x-ray showing no obvious fractures, He was then
seen by Dr. Watt on 1/25/18 and diagnosed with a strain of the muscle, fascia and tendon of posterior
muscle group at thigh level on the right. He was referred for physical therapy. He retumned to Dr. Watt on
2/22/18 with very little improvement in his right lower extremity pain and noting his right thigh MR
showed no evidence of soft tissua injury. It was noted he also had acute right sided low back pain with
right sided sciatica. An additional evaluation with imaging studies to the lumbar spine was recommended.
He was then seen by Dr. Cheatle on 8/15/18 with continued complaints to his right knee and low back. A
lumbar MRI was recommended and it was noted if the MRI was negative he may be a good candidate for
spinal cord stimulator. He underwent the lumbar MRI on 10/8/18 and on 11/6/18 Dr. Watt noted the MRI
did not reveal a convincing focal path tfo suggest a discrete radicular cause for his symptoms. He was
referred for pain management for his neck, back and knee.

He continued to treat with Florence Neurosurgery and Spine with failed spinal cord stimulator trials
and medications. He was then seen by Dr. Denton on 5/6/19 and diagnosed with CRPS in the right lower
extremity noting he felt there was 2 neurological component to his symptoms and provided a steljate
ganglion block. He then underwent an epidural steroid injection on 5/28/19 with 40% improvement in his
Symptoms lasting only briefly. He then underwent bilateral selective nerye root injections with only
minimal relief. It was recommended he undergo a repeat lumbar MRL, and depending on the results, he
may be a surgica) candidate. The MRI did not show any significant spinal stenosis or foraminal stenosis



and on 8/20/19 was advised against decompression surgery noting the best option would be a second spinal
cord stimulator trial and if not approved felt he was at MMIL He underwent the second trial without
significant rolief. He underwent an FCE on 10/25/19 showing counsistent effort with the ability to perform
sedentary duty. He was relessed at MMI by Dr. Naso on 12/1/19 and provided an impairment for the
lumbar spine, with limitations per the FC and future medical treatment,

Mr. Crowley’s cervical spine and prior issues with his upper back and neck are not related to this
claim and be treats on his own with Integrated Pain for those issues.

We therefore esk that you address the following questions: Please state, to a reasonable degree
of medical certainty, if you believe M. Crowley is st MMI for his Iow back injury. M so, please state
what impairment be has suffered, if any, =nd any future medical treatment or restrictions he may
require as a result of his 5/5/17 and 1/3/18 injurfes. If he is not at MMI, please state, to a2 reasonable
degree of medical cerfainty what medical treatment is recommended for Mr. Crowley to assist in
reaching MMI for his low back.

With kindest regards,
WILLSOY JONES-CARTER & BAXLEY, P.A.
Erica enn
Paralegal to Anne Veatch Noonan
EMS
Enclosures

cc (w/o enclosures):  Ms. Colleen Motley (via e-mail)



State of Seuth Caroling
County of Charleston

South Carelina Workers Compensation Commission

lichael Crowley

Claimant Affidavif of é'é'rvice
vS
Darlington County, WCC File: 1801098 & 1716288

Employer and
South Carclina Association of Counties SIF,
Insurance Carrier,Defendant(s)

The undersigned,Robert L. Minter, who being duly sworn says that he
served the subpoena from Gibson Law Firm and Notice of Deposition
of James Frank Bethea,MD, on the subject, James Frank Bethea,MD
by delivering same to:

(X) JoAnn Waller, Administrative Coordinator for Office of General
Counsel, MUSC via email

At his place of business at 22 WestEdge St.,Charleston,S.C. 29403 on
the 15th:day of January 2021 at 12:10pm.

And the deponent knows the person so served te be the subject
mentioned and described in the Pleadings, and the deponent is not a
party to, nor interested in the action.

Robert L. Minter, Process Server

SWQ_I'I'I to Before e this 15th day of January 2021

Sherry Irwin, Notary Public for Seuth Carolina
By Commission expires on September 6,2029

1

P1056

P171



WCCFile #: 1716288 8 1801098
Carrier File #:  2017-SCAC-068969

South Carolina Workers” Compensation Con.  sion
1333 Main Street, Suite 501

P.O. BOX 1715 ‘ .

Columbia, SC 29202-1715 Carrier Code #:

B803-737-5675 Employer FEIN #:

Jzimant's Name: Michael Crowley SN _ __ Employer's Name: _ Dartington County

Address: Address: 1_Pub!ic Sguare, Rcom 210

City: _Bennettsville , State: _SC_ Zip: 29512 Cty: _Darfington . State: _SC  Zipr _29532 _
Home Phone: () - Work Phone: ¢ 3 -  Insurance Carrier: _ SC Association of Counties SIF

Preparer’s Name: Preston F. McDaniel, Esq. Law Firm: _McDanie! Law Firm . Preparer’s Phone #: (B03) 771 -7211 _

SUBPOENA

To: Dr, James Frank Bethea, MD, MUSC Health, West Ashley Medical Pavilion, 2060 Sam Rittenberg Blvd,
Charleston, 5C 29407

] YOU ARE COMMANDED to appear before the above-named Commission at the place, date and time specified below to testify
in the above case.

PLACE OF TESTIMONY: _ _ ROOM:
DATE AND TIME:
X YOU ARE COMMANDED to appear at the place, date and time specified below to testify at the taking of a deposition in the
above case.
Glbson Law Firm, 5422 Rivers 01/27/2021
PLACE OF DEPOSITION: Avenue, North Charleston 29406 DATE AND TIME: 12:00 Noon PM

X] YOUARE COMMANDED to produce and permit inspection and copying of the following documents or objects in your
possession, custody or cantrol at the place, date and time specified below.

Ail_documents listed in the Subpoena served upon you on January 6, 2021.7

PLACE: Gibson Law Fitm, 5422 Rivers Avenue, North DATE AND TIME: 01/27/2021
Charleston 29406 12:00 Noon PM

1 YOU ARE COMMANDED to permit inspection of the following premises at the date and time specified below.

PREMISES: DATE AND TIME:

THIS SUBPOENA SHALL REMAIN IN EFFECT UNTIL. YOU ARE GRANTED PERMISSION TO DEPART BY THE COMMISSIONER OR AN OFFICER ACTING ON
BEHALF OB THE COMMISSIONER. QUE.S'UON.:‘F NCERNING THIS SUBFOENA SHOULD BE ADDRESSED TO THE FOLLOWING ISSUTNG OFFICER.

Preston F. McDaniel, Esquire (803) 771-7211 Jariuary 13, 2021

Attorney for the Claimant | PHONE NUMBER DATE
ISSUING OFFICER’S SIGNATURE AND TITLE

=

1 this form according to R.67-211(C). Refer to R,67-211 and R.67-214 for additional Information, Procedural questions may be addressed to the Judidal
wepartment at B03-737-5675.

WCC Form # 27 SUBPOENA
Rev. 3/2014 27

P1057
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STATE OF SOUTH CAROLINA ) BEFORE THE SOUTH CAROLINA
} WORKERS' COMPENSATION COMMISSION
COUNTY OF DARLINGTON ) WCC FILE NO.: 1801098 & 1716288

Michael Crowley,

EMPLOYEE/CLATIMANT, NOTICE OF DEPOSITION
DE BENE ESSE OF
v. JAMES FRANK BETHEA, MD

Darlington County,
EMPLOYER, and

South Carolina Association
of Counties SIF,

INSURANCE CARRIER,
DEFENDANT (S} .

T Rt M el med el e et gt ot Tomt” N B Yt Sy

TO: JAMES FRANK BETHEA, MD, MUSC HEALTH, WEST ASHLEY MEDICAL
PAVILION, 2060 S5AM RITTENBERG BLVD., CHARLESTON, SC 29407:

YOU WILL PLEASE TAKE NOTICE that at 12:00 o’clock pP.m. on

the 27% day of January 2021, the attorney for the Claimant will

take the deposition de bene esse of James Frank Bethea, MD, for

purposes of cross-examination pursuant to, and ineluding, but
not limited to, SC Code §1-23-320; §1-23-330(3); §42-3-150 at

Gibson Law Firm,75422 Rivers Avenue, North Charleston, SC 29406,

upon oral examination before a Notary Public or before some
other officer authorized by law toc take depositions, said
deposition to continue from day to day until completed. You are

invited to attend and take part as is fit and proper.

P1058
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January 13,

2021

Regspectfully submitted,

P

“breston ¥. McDaniel
McDANIEL LAW FIRM
1315 Elmwood Avenue
Columbia, SC 28201
(803) 771-7211

and

Gerald Malloy

MALLOY LAW FIRM

Post Office Box 1200
Hartsville, SC 29551
(843) 339-3000

Attorneys for the Claimant

P1059
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STATE OF SOUTH CAROLINA ) BEFORE THE SOUTH CARGCLINA
) WORKERS ' COMPENSATION COMMISSION
COUNTY OF DARLINGTON ) WCC FILE NO.: 1801098 & 1716288

Michael Crowley,

EMPLOYEE/CLAIMANT, NOTICE OF DEPOSITION
DE BENE ESSE OF
v. JAMES FRANK BETHEA, MD

Dariington County,
EMPLOYER, and

South Carolina Association
of Counties SIP,

INSURANCE CARRIER,
DEFENDANT (S} .

St Nkl Mkt Mkl el st M Nl gl N Sl it ot i

TO: JAMES FRANK BETHEA, MD, MDSC HEALTH, WEST ASHLEY MEDICAL
PAVILION, 2060 SAM RITTENBERG BLVD., CHARLESTON, SC 29407:

YOU WILL PLEASE TARKE NOTICE that at 12:00 o'clock p.m. on

the 27™ day of January 2021, the attorney for the Claimant will

take the deposition de bene esse of James Frank Bethea, MD, for

purposes of cross-examination pursuant to, and including, but
not limited to, SC Code §1-23-320; §1-23-330(3); §42-3-160 at

Gibson Law Firm, 5422 Rivers Avenue, North Charleston, 8¢ 29408,

upon oral examination before a Notary Public or before zcme
other officer authorized by law to take depositions, said
depoasition to continue from day to day until completed. You are

invited to attend and take part as is fit and proper.

P1060
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January 13, 2021

Respectfully submitted,

“D; #. McDaniel
McDANTIEL LAW FIRM
1215 Elmwood Avenue
Columbia, SC 29201
(803} 771-7211

and

Gerald Malloy

MALLOY LAW FIRM

Pogt Office Box 1200
Hartsville, SC 28551
{843) 339-3000

Attorneys for the Claimant

P1061
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B

Andrea Ham

From: Andrea Ham
Sent: Wednesday, January 6, 2021 4:06 FM
To; boydama@musc.edu
Cc: Kim Hinkle; Rose Thielke; 'Greta Elliotte'; Gerald Malloy (gmalloy@belisouth.net)
Subject: Urgent Request to Set Deposition by Agreement Instead of Subpoena
Tracking: Reclpient Read

boydama@musc.edu

Kim Hinkle Read: 1/7/2021 9:55 AM

Rose Thielke Read: 1/6/2021 5:10 PM

‘Greta Elliotte’

Gerald Malloy {gmalloy@bellscuth.net)

Dear Ms. Boyd:

The insurance company attorney has fited for a hearing and listed Dr. Bethea’s report as part of the basis for that
request. Please note: That hearing will be held in 30 days and nc more than 60 days; therefore, because they fited the
report, | must schedule Dr. Bethea's deposition within the next 30 days to exercise my right of cross-examination. 1do
not want to inconvenience Dr. Bethea, but we will either have to set |t by agreement or | will have him served and will
set it at a time and place that is convenient to my schedule. | assume there’s a conférence room where i can conduct
the deposition there.

Either by agreement or y subpoena, we need to set the deposition in Charieston, either on Monday, January 25;
Tuesday, January 26; Wednesday, January 27; or Friday, January 29.

Again, | have no intent of inconveniencing Dr. Bethea, but | must get this deposition scheduled for one of those days,
Please pass along to Dr. Bethea that either the insurance company did not explain the purpose of the evaluation, or Dr,

Bethea went way beyond the purpose of the evaluation which had been requested by Deputy Crowley to see if a
specialist at MUSC cold help him get some reiief. If Dr. Bethea wants to call me on this, he’s more than welcome.

I look forward to getting this set and if | have not heard from you by Friday, January 8, 2021, I'll make preparations to
serve Dr. Bethea on Friday with a deposition notice and subpoena him to appear at a deposition at Don Gibson’s office
in North Charleston.

I look forward to hearing from you and working this out.

Sincerely,

Preston F. McDaniel, Esq.
Office: (803) 771-7211
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Rose Thielke

From: Rose Thielke

Sent: Thursday, January 14, 2021 10:07 AM
To: Anne V. Noonan

Cc: Kim Hinkle; Andrea Ham

Subject: Michael Crowley

Attachments: SCANZ21011410000.pdf

Dear Anne,

Attached is the faculty and staff at MUSC Department of Orthopaedics and Physical Medicine. | don't see Dr. Bethea
listed, why?

Sincerely,

Preston

P1063
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B%MUSCM

Medical University
of South Carolina

Orthopaedics & Physical Med (/departments/ortho)

Facuity Leadership

(hiips://education.musc.edu/MUSCApps/FacuityDireciory/Leddy-Lee)

Lee R, Leddy, M.D. (https:/education.musc.edw/MUSCApps/FaculiyDirectory/Leddy-Lee)
Fellow, Program Mentor, American Academy of Orthopaedic Surgeons Leadership
Member, Editoriai Board, Joumnai of Surgical Orthopaedic Advances

Member, Editorial Board, American Journat of Orthopaedics

Board Member, Southern Orthopaedic Association

Vice President, Charleston Orthopaedic Society

iMember, Advisory Commitiee, Hollings Cancer Center K12

Program chair, AOA-CORD

Past President, Musculoskeletal Oncology Research Initiative (MORI)

(https:fleducation.musc.eduMUSCApps/FacultyDirectory/Reftman-Charles)

Charles A. Reitman, M.D. (hitps://feducation.musc.edu/MUSCApps/FacultyDirectory/Reitman-Charles)
Board of Directors, North American Spine Society
Council Director, Administration and Development, North American Spine Society

https:ffmedicine.musc.edufdepartmentsforthofleadership 1113421, 11:42 PM
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Langdon A. Hartsock, M.D. (https:{[edu_qati_qn.m_usc.edglMU_SCApp;!FacultyDirectnrylHartsock—Langdon)
Director of Orthopaedic Trauma, Medical University of South Carolina

(ht;p_sufleducation.musq.edulMUSCApplea;:ultyDirectqrnylasgr—John)

John A. Glaser M.D. {htips:fleducation.musc.edu/MUSCApps/FacultyDirectory/Glaser-John)
Chief, Orthopaedics, Ralph H. Johnson VA Medical Center

Member, American Academy of Orthopaedic Surgecns

Member, American Orthopaedic Association

Member, North American Spine Society

iMiember, International Society for the Study of the Lumbar Spine

Reviewer, Omega Foundation

Faculty by Specialty

Arthritis & Joint Reconstruction

¢ Harty A. Demos, M.D, (hitps:/education.musc.edu/MUSCApps/FacuityDirectory/Demos-Harry)

© Erik.J. Hansen, M.D. (hitps://muschealth.org/MUSCApps/ProviderDirectory/Hansen-Erik)

Foot & Ankle

¢ Christopher E. Gross, M.D (hﬂps:!fgducatiqn.musc_:.e.-d_ufML_lSC@?.pps!FacqItyDirecioryl@ross,_-{.’)hﬁgtppher)

€ Daniei J. Scoft, M.D., MBA (h_ttps:ﬂmuschgaith:orglMl_JSCApp_s!ProviderDire_ctqry[_chtl—Qz_anie_l)

- 13121, 11:42 P
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Hand & RMicrovascuiar

¢ Dane N. Daley, M.D. (h.ttpsJf.edyqa_t.ipn-musp.-eidu{w§C»°sp.psfFaqqltyDi.rqqtqry!D_.a..!ey-Qan?)
Orthopaedic Oncology

+ Lee R. Leddy, M.D. {https-//education.musc.edu/MUSCApps/FacultyDirectory/Leddy-Lee)

¢ Zeke J. Walton, M.D. (hitps://education. musc.edu/MUSCApps/FacultyDirectory/Walton-Zeke)
Orthopaedic Trauma

e Langdon A. Hartsock, M.D. (nﬂp%?;”?duﬁaﬁqn-.r.n..t.rs,?.-,esiufMU.SQAPP..s!Faqul.tvPi.r,ec_tgrwﬂ.aﬁ%es:k-kensﬁ.i@a)
¢ Kristoff R. Rejd, M.D. (hﬂp..s:f!educ-,aﬁon.-musq.:edWM.US.QAppsfF_acylwp.irﬁ@owﬁeis!t@sﬁqﬂ)

@ Zeke J. Walton, M.D. (https:/feducation.musc.edu/M USCApps/FacuityDirectory/Walton-Zeke)
Pediatric Orthopaedics

¢ Matthew A. Dow, M.D. (h.f.t.reﬁ:.lfegygatjqn-rnta&_:;@siw’MUSQAPP%!F@QH!&Q@G!Qm!?qw—&*at.thgw)

v Robert F. Murphy, M.D. (h@‘PﬂfegyF’.?ﬁR"-,".’U:’?_C..-‘%F.*.U!'MUS.CﬁPE?.fF?CQ"!P?@?i‘?W!M!fP'IY'RPP‘?I.*J

# Sara S. Van Noriwick, M.D. (hitps:#/muscheaith.org/M USCApps/providerdirectory/Van-Nortwick-Sara)
Pediatric Spinal Disorders & Scoliosis

¢ Matthew A. Dow, M.D. .(hﬂns.a@qsiy.ee.ﬁ.qn-mqsc.-.edutml.!SGAppaffaqy!&9&!@9&9&@9&%@%@)

¢ Robert F. Murphy, M.D. (hﬁpfe;.”edqg@.ﬁs?n-..mu%'.:,.-.etiv.fM!JS.Q.ﬁpp.s!!’?.!=q!!y!;!ir.eqt.@ww.phyﬁgtaqﬁ).

- ¢ Charles A, Reitman, M-P-.(n.t.tps:!@dycatien:mysq-ec!uf.!*ﬁUSCAPP%(F@MHDisectgw!Reitmanﬁhaz@@)
¢ Sara S. Van Nortwick, M.D. (hizn§.:!{mys.c_hee!t.h.-._orgﬂw!.J.SCAPE?-fErevidefgEr_qqtgmf\.{@n:Nqﬂwisisﬁar_a)
Physical Medicine & Rehabilitation
¢ Emiy A. Darr, M.D. (nt,tpﬁ.:!_fgc.ly_cgtiqn-rngs.c.-.t.egyfi\.@LL.SGAnpﬁﬁayu_!!yngqtqwﬂaﬂr%mi.lyl
¢ David R. 9'§fi€f!z..M-.Q-.(hﬁﬂ?i’!myﬁﬁhﬁia‘.ﬂh-PFS!M!J§9APH§(PFQW‘é‘.’?i!ﬁ???fyé’o?ﬁﬁ{!r?é‘!i‘.’)
Shoulder & Elbow
¢ Josef K. Eichinger, M.D. (hitps://education musc.edw/MUSCAppsiFacuityDirectory/Eichinger-Josef)
© Richard J. Friedman, M.D. (Eﬂﬂﬁil{‘é@!ﬁf“éﬁ?ﬂ.z'!?!.’.%?:?d!!‘.’M.l.e.’§QﬁPP?}’E?}‘?UMP,i@?t?MEﬂEQF!"?‘.!?:B"Q!}E!Q)
& Shane K. Woolf, M.D. ,(hﬁeszf{@ziusza..tit?nﬁ-.musg.@d!e{MUSQApp..st?py!ty.Dir_ec.ternyqufﬁbénﬁ)
Spinal Disorders & Scoliosis
s Emily A, 9@[.’.».%'.3..-..(h!!P.%J’E@.'H‘?%.‘iP":FT_‘.HSG:%QH’MU§9.APPSI.FE'EHRMQiI?‘%iF!F)'f.Pa".-Emi'r)

L

John A, Glager, M.D, {https:feducation.musc.edu/MUSCApps/FacultyDirectory/Glaser-John)

>

Charles A. Reitman, M.D. (https:/feducation.musc.edu/MUSCApps/FacultyDirectory/Reitman-Charles)
© David R. O'Brien, M.D. (https://muscheaith.org/MUSCApps/providerdirectory/OBrien-David)

Sports iedicine

¢ Louis A Gerena, M.D. (hitps:/muschealth.org/MUSCApps/ProviderDirectory/Gerena-Louis)

¢ Eugene Hong, M.D. (hitps:/education.musc.edu/MUSCApps/FacultyDirectory/Hong-Eugene)

hllns:,f{medicine.musc.eduldepanmenlslﬁr!he[leadership P1066 Y13{21, 11:42 PM
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o Harris 8. Slone, M.D. (https;l{educaﬂon.musr;.edu!MUSCAppsIFacultypireciory/glong-_l-l_arris)

@ Elizabeth B. Winton, M.D. (Libby Winton M.D.)

€ Shane K. Woolf, M.D. (http:(fapademicdepartments.Fmusc@;i_glfacqltydi_rgptqryNVoolf-Shan_e,)
Orthopaedic Research & Clemson BicEngineering

¢ William R. Barfield, Ph.D. (hitps:ifeducation.musc.edu/MUSCApps/FacultyDirectory/Barfleld-William)

¢ Jessica E. Thaxton, Ph.D.
(https:/feducation. musc.edu/MUSCApps/FacultyDirectory/T) haxton, %20PhD%20MsCR-Jessica)

¢ Yongren Wu, Ph.D. (hﬁps_:iieducaﬁpn.musc.edqﬂ\,ﬁUSCApp_s!Facu[tyDirg:.:!gryNVufYongren)
¢ Hai Yao, Ph.D. (hﬂps:llgduc_ation.musc.ed|_JIMUSCAppsIFacuﬁyDirectdryNao—l—[ai)

Contact Us

Department of Orthopaedies

Clinical Sciences Building, CSB
96 Jonathan Lucas Sireet

MSC Code: 708

Charleston, SC 25425

Get Directions
(hﬁps':llmm.google.comlmapsldirllQS%ZOJonathan%20Lucas%208treet+Charieston+SC+29425)

=
Main: 843-792-1792

View Details (/departments/ortho/ortho-iocation)

hltps:ﬂmedIclna.musc.edu,fdepartmentslonhn[leadership iq ] 113/21, 1:42 PM
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E IMUSC Health

Medical Univ'erslgy of South Carolina

Department of Orthopaedics
& Physical Medicine

96 Jonathan Lucas Street

CSB « Suite 708 « MSC 622
Charleston, SC 29425

Patient Care/Scheduling: 843-876-0111
Administrative Office: 843-792-1792
Facsimile: 843-792-3674

Department Chair
Lee R. Leddy, MD

Arthritis & Joiat Reconstruction
Harey A. Demos, MD

Richazd J. Fredman, MD, FRCSC
Zcke ]. Walton, MD

Foot & Ankle
Chdstopher E. Gross, MD

General Orthopaedics
James F. Bethea, MD
Howard L. Brillisnt, MD

Hand, Wiist and Microvasculzr
Dane N. Daley, MD

Crthopaedie Oncology
Lee R. L.eddy, MD
Zeke J. Walton, MD

Orthopaedic Tmama
Langdon A. Hasteock, MD, FACS
Kristoff R. Reid, MD
Pediztric Orthgpaedics
Pediateic Spinal Disarders & Scoliosis
{arvthew A. Dow, MD
Robert F. Musphy, MD
Sara 5. Van Nortwick, MD
FPhysical Medicine & Rebabilitation
Daniel G. Areson, DO, MS
Emily A. Darr, MD
David R. O'Brien, Jr, MD
Joha M, Schmidt, MD
Vivek Sindhi, MD, MBA
Shoulder & Elbow
Josef K. Eichinger, MD
Richard J. Friedman, MD, FRCSC
Shane K. Woolf, MD
Spinzl Disarders & Scoliosis
Daoiel G. Areson, DO, M5
Emily A, Darr, MD
Joho A. Glaser, MD
David R, O'Brien, jr., MD
Charles A, Reitman, MD
Barton L. Sachs, MD, MBA, FACS
Joha M. Schmidt, MDD
Vivek Sindhbi, MD, MBA
Sparts Mediciae
Libby E. Baston, MD
Harris S, Slone, MD
Shane K. Woolf, MD
Orthapaedic Research
& Clemson BioEnginsering
William R. Barfield, PhD
Martine LaBerge, PhD
lessica E. Thaxton, PhD
‘ongrea Wu, PhD
rfat Yaon, PhD

January 22, 2021

Preston F. McDaniel, Esq.
McDantel Law Firm
Phone: 803.771.7211
Fax: 803.252.0709

Via Email: rose@pfmediaw.com

RE: Michael Crowley
DOB.
MRN:

Dear Ms. Rose:

Thank you for your correspondence regarding the above-mentioned
patient. Listed below are the fees for services requested of James F.
Bethea, M.D. All fees must be received prior to the rendering of any
service. If the requested service Is canceled at any time by the requesting
party, there will be no refund of payment. Rescheduling services will
require additional payment. Please send a check payable to MUSC Health
to the address below using Tax ID# 57-0935917;

MUSC Health
96 Jonathan Lucas St.
MSC 622; Suite 708 CSB
Charleston, 5C 29425

) ~ DESCRIPTION
MUSC Health, Tax ID# is 57-0935917

T ——

Workers' Comp Deposition 5400.00
- $400.00-1st hour; $100 each add' 15 minutes
" Total Amount Due 1$400.00

Please contact our offices if you have any questions,
843-876-1115 or 843-792-8959

Administrative Assistant:
Amanda Boyd, 843-792-8959

P1068
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Igi MUSC Health

Madical University of South Ceroling

Depattment of Orthopaedics
& Physical Medicine

96 Jonathan Lucas Street

CSB » Suite 708 » MBC 622
Chaclaston, SC 29425 ”

Patient Care/Scheduling: 843-876-011]
Administrative Office: 843-792-1792
Facsimile: 843-792-3674

Department Chair

Lee R. Leddy, MD

Arthritis & Joint Reconstruction
Hatry A. Demos, MDD

Richard }. Fdedman, MD, FRCSC
Zeke ]. Walton, MD

Foot & Ankle
Chrstopher E. Gross, MD

Geacral Orthopaedics
James F. Bethea, MD
Howard L. Brilliant, MD

Hand, Wrist and Microvascular
Dane N. Daley, MD

Orthopaedic Oncolagy
Lee R, Leddy, MD
Zeke ). Walton, MD

Orthopaedic Trauma

Langdoan A, Hartsock, MD, FACS

Kaistoff R, Reid, MD

Pediatnic Orthopaedics

Pediatric Spinal Disarders & Scaliosis
Aatthew A. Dow, MD

Robert F. Mucphy, MD

Sara S. Van Nortwick, MD

Phpsical Medicine & Rebabilitation
Daniel G, Areson, DO, MS

Emily A. Dao, MD

David R. O’Brien, Jr, MD

Joha M. Schmidy, MD

Vivek Sindhi, MDY, MBA

Shonlder & Blbow

Josef K. Eichinger, MD

Richard ]. Friedman, MD, FRCSC

Shane K. Woolf, MD

Spigal Disorders & Scoliosis

Daniel G, Aseson, DO, MS

Emily A. Darr, MD

Jobn A. Glaser, MD

David R. O"Brien, Jr., MD

Chazles A. Reitman, MD

Barton L. 8achs, MD, MBA, FACS

John M. Schmidt, MD

Vivek Sindhi, MD, MBA

Spoxes Medicine

Libby E. Barton, MD

Harris 8. Slone, MD

Shane ¥, Woolf, MD

Orthopaedic Research

& Clerason BioEogineetiag

William R. Barfield, PhD

Martine LaBerge, PhD

Yessica . Thaxton, PhD
‘ongren Wu, PhDD

flai Yao, PhD

January 22, 2021

Preston F. McDaniel, Esq.
McDaniel Law Firm

Phone: 803,771.7211

Fax: 803.252.0709

Via Email: rose@pfmcdlaw.com

RE: Michael Crowley
DOB:
MRN:

Dear Ms. Rose:

Thank you for your correspondence regarding the above-mentioned
patient. Listed below are the fees for services requested of James F.
Bethea, M.D. All fees must be received prior to the rendering of any
service. If the requested service is canceled at any time by the
requesting party, there will be no refund of payment. Rescheduling
services will require additional payment. Please send a check payable
to MIUSC Health to the address below using Tax ID# 57-0935917:

MUSC Realth
96 Jonathan Lucas St.
MSC 622; Suite 708 C5B
Charleston, SC 29425

DESCRIPTION

- MUSC Health, Tax ID# is 57-0935917

148 $70.00

- $70.00 per patient form

Total Amount Due $70.00

Please contact our offices if you have any questions,
843-876-1119 or 843-792-1792

Administrative Assistant:
Amanda Boyd, 843-792-8959
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McDANIEL LAW FIRM
ATTORNEYS AND COUNSELORS AT LAW
1315 EEMWOOD AVENUE
COLUMBIA, SOUTH CAROLINA 29201

Proudly representing injured workers
for over 35 years.

Preston F, McDaniel Telephone (803) 771-7211
Matthew C. Robertson Facsimile {£03) 252-0709

January 28, 2021

VIA EMAIL - bcheeaeboro@wece.sc.gov
AND US MATIL

Commisgioner Mike Campbell

SC Workers' Compensation Commission
Post Office Box 1715

Columbia, South Carolina 29202

RE: Michael Crowley v. Darlington County
WCC File Noe. 1716288 & 1801098

Dear Commissioner Campbell:

This matter is set before you for hearing on March 4t at 11:00
am on the defendants Form 21 to pay compensation; and ig not
subject to the sixty (60) day Rule under Section 42-9-260. This is

est a prelimina hearing anywhere in the State before
on e Kecor n reference to e repor .

ag par O. e rom Dr.” Jamesg . Bethea. ne preliminary
earing, we wl reqgues ac: -

1. The report be excluded from evidence for failure of the
defendants to comply with the provisions of the Act; specifically
including SC Code §42-15-95.

2. Barring exclusion, we request either that the Commission
issue a Commission Subpoena, pursuant to §42-3-140 & 150 for Dr.
James F, Bethea to appear, or ordering the Defendants to ‘schedule
and pay for a de bene esse deposition (depo used in lieu of live
testimony) of Dr. James F. Bethea so that we may exercige our
right of cross-examination of him in reference to the report that
the Defendants have placed in the Record as their evidence in this
matter, thus making him their expert.

As I know you are aware, we are guaranteed the right to crosg-
examination both under the Act and the Administrative Procedures
Act, §1-23-330(3) and under subsection 1, specifically in
reference to documentary evidence submitted into evidence. Of
course, the right of cross-examine is one of the most precious
rights under due process and 1s guaranteed by both the United
States and South Carolina Constitutions, as well as by hoth US and
SC Supreme Court decisions, and particularly in administrative
Proceedings. I have attached a copy of one SC Supreme Court case,

City of Spartanburg v. Parris directly on point, and I have
unaerIineg the Court™s holding for your edification.

R1070



! v

Commissioner Mike Campbell
January 28, 2021
Page 2

Of course, the United States Supreme Court has ruled the same
way, and specifically ruled in an administrative hearing that
where a written report is admitted into evidence, the
administrative agency is duty bound te Subpoena the witness For
testimony before the agency, at no expense to the litigant where
the Claimant specifically asks to exercise that right. Richardson
v. Perales, 51 5. Ct. 1420 (197I). That was a Social Security
Bearing, and the claimant could request that the administration
issue a Subpoena, which is the same as under the Workers®
Compensation Act, and which we are requesting.

By copy of this letter, I am notifying and serving defense
counsel with this communication and request for a preliminary
hearing and for a Ruling on this issue by you, so the scheduled
hearing may go forward as scheduled.

While this matter is not subject to the 60-day Rule and you
could require a formal motion and response and set it later if you
want to, we really would like to go forward with the hearing as it
is now set and hope that you can accommodate us with a hearing on
the Record in the near future.

At the hearing I will submit everything I have done in
reference to try to exercise our right of cross-examination by
serving the doctor personally with a Subpoena for a de bene esse
deposition for cross-examination, his demand for paymeént to Cross-
examine him, and refusal to appear otherwise and Defense Counsel’s
refusal to pay that fee; and of course, the other documentation to
support our request that the report not be admitted into evidence
because of the Defendants failure to comply with the Act.

I look forward to hearing from you and as always it is a
Pleasure appearing before you.

Sincerely yours,

Preston F. McDaniel

PFM/rmt/kth
Enclosure

cec: Gerald Malloy, Esquire
Anne V. Noonan, Esqguire
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City of Spartanburg v. Parris, 251 8.C. 187 (1988)
1618 E2g208 ™ T T e e

Burts, Tumer & Hammett, Spantanburg, for respondent.

Opinisn

*189 BRAILSFORD, Justice.

The police and fire departments of the City of
Spartanburg have been under civil service since 1965. See
Act No, 345 of that year, which implemented a special
constitutional amendment ratified in 1965, This act was
amended in 1966 by Act No, 991,

Larry Dean Pairis was a police officer of the City of
Spartanburg when the Cjvil Service Act was adopted and
until kis discharge by the Director of Law Enforcement,
with the concurrence of the City Manager, on March 14,
1967, As required by the Act he was advised of the
Teasons for his discharge by letter as foljows-

‘Effective the date of this letter, you are hereby removed
and discharged from your position with the Spartanburg
Police **229 Department for the following reasons:

*(1) In accepting a gift in Janvary of 1967 from a suspect
then being investigated by you.

*(2) In accepting property in Jamnary 1967 from a suspect
then being investipated by you, which property you
should have known was not owned by the suspect or may
have beea the property of other Persons.

‘(3) In carmrying ont your duties as a member of the
Spartanburg Police Department in 2 manner which is
injurious to the good of the Police Department and which
tends to injure the public service,

‘() In failing to correct deficiencies heretofore pointed
out to you following your suspension on March 3, 1965.°

Parris requested a hearing before the Civil Service
Commission, which was charged with the daty of
conducting a public hearing and determining whether his
discharge ‘was or was not made for political or religious
reasons and was or *190 was not made in good faith (for)
cause,” After a hearing at which Parris was represented by
counsel, the Commission entered an order by which it
found that ‘the discharge was not made for political or
religious reasons and, on the contrary, & * * jt # # * was
made in good faith and * * # for good cause.’ fBarri
appgaledrio-the Court of Conitiog Pleas: fo’”rfs“*“'%’% )
County, prinipally sipom the s art the Conmigion,

* erredin admitting into.evidetios an'affidavit of oii& Calvin Vin;.

¥
[
T et e o e E T R,

T NAR et e s et b T S g

WESTIAW  © 2021 Thomson Reuters. No claim to original

gﬁ@i‘j{gqg_g; which  seriously reflected upon Parris’
INtegrity as a police officer, thereby depriving him of the
right to confront and ¢ross-examine his accuser.

Thie! Circtif Court Held famg AT T

;ﬂi?““m . ‘ watow . _-_

court remanded _ﬂle@ca'se “to "'%fe' Commission  with
instructions that it hold another hearing within thirty days
from the filing of the order, at which the witness Calvin
Honeycutt should be examined in person; otherwise the

court ordered that Parris be reinstated with pay.

The City of Spartanburg  has appealed on fifteen

exceptions, However, there are not nearly so many

questions for decision,

* - The: Commission- is: an- sdesiaSRHVENS TR L I
charged with a mimbar of admmistrative duties. However,

in conducting a hearing for the purpose of determining

whether an employee has been discharged in good faith

and for cause (eEC GHfiicR ST ACE AT GaEse BiTTEy
adjudicatory capacity. While the strict rules of evidence

are not applicable to such a hearing, Richards v. City of

Columbis, 227 S.C. 538, 552,} 88 5.E2d 683, 689, il

Substantial“HENIST of - thewpartisS” Trast~ bo- STEREA

Southern Stevedoring €0, v. Voris, (5t Cir.) 190 F.2d

275, 277. It ii¥gener: el ek ek £
rEasohEble ;"‘“"’ PO Y Crose enamin Ji7 X imporiant
PR T o iy (e e i
Challedgei #1971 Ths following rule is eptly phrased and

finds strong sufport in the decisions cited in the footnotes
o the text; _ )

ARIORZE oNU St e
Administrative Law, Sec. 478

**230 1l Here the most damaging accusations against
Parris concerned his conduct with Honeycutt, and, except
for compamtively minor admissions by Parris, they were
supported only by the Honeycutt affidavit. The record
discloses that Honeycutt is an unsavory character with g
long criminal record. His affidavit js, in materjal part,
contradicted by Parris* testimony and is the only evidence
by which such testimony is opposed,

Bl_ Wel agrez~ with.the - cﬁﬁht‘cuurt that; under tiie,

PaRtclar ot O HiS sk, fuindamental LihSireqiiid
U.8. Government Works. 2
P1072
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City of Spartanburg v. Parris, 251 S.C. 187 (1968)
161 S.E2d228 ™" T

the exclusion of the Honeycutt affidavit, and that 3
rehearing must be granted. However, we think that the
court went too far in ordering the reinstatement of Parris
unless Honeycuti should be produced as a witness at a
hearing within thirty days of the filing of the order. The
City might elect not to use cither the witness or his
affidavit at the next hearing. Our conclusion that Parrig
must be given 3 rehearing by the Commission rests upon a
procedural error, and doss pot touch the merits of hig
dischearge, which was regularly initiated by the Director of
Law Enforcement, with the concurrence of the City
Manager. Upon the rehearing, the City will have the
option of relying upon any assigned cause for Parris’
discharge and establishing it by any available evidence.

Since the decision of the circuit court did not turn on the
sufficiency of the evidence, the statements jn the order

e T S T - - aas ——

appealed *192 from conceming the degree of proof
required and the borden of proof before the Commission
are obiter dictum, and the exceptions thereto raise no
issues for decision by us. -

Modified and remanded for further proceedings,

MOSS, C.J, and LEWIS, BUSSEY, and LITTLEJOHN,

J1, concur.
All Citations
251 8.C. 187, 161 S.E.2d 228

End of Document
[ ]

© 2021 Thomson Reuters. No claim to original U S, Government Works,

[ e

WESI iAWY © 2021 Thoms'on Reuters, No claim to originel U.8. Government Works. 3
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Clty of Spartanburg v. Parris, 251 5.C. 187 (1968)
161 SE.2d 2287 T Tl

251 8.C. 187
Supreme Court of South Carolina.

The CITY OF SPARTANBURG,
Appellant,

V.
Larry Dean PARRIS, Respondent.

No. 18788,

|
May 7, 1968.

Symepsis
The Common Pleas Court of Spartanburg County, Wade

- Weatherford, Jr., J., reversed order of civil BErvice
commission dismissing police officer from force, and city
appealed. The Supreme Court, Brailsford, J, keld that
where most damaging accusations against police officer
concerned his conduct in allegedly accepting gift from
suspect he was investigating, angd where, except for
comparatively minor admissions by the officer, the
accusations were supported only by the suspect’s

affidavit, aﬂﬁm“@;o*ﬂsfiﬁmﬁam

L P s s DETUnTIonter b Eccuser And To

Modified and remanded for further proceedings.

West Headnotes (3)

§1] Public Employment»-Examination, credibility,
and impeachment

In  conducting hearing for purpose of

ini whether employes has been
discharped in pood faith em
diEEﬁEﬁa;w
C

- reasona ol lioppor turicy RUMK(o!
SPOT ek am I BO R nessesgwhensitheir;

ucnice: applicab
PR ST

T e e i m— SIS e mmmbiann s e s s . o ——

WESTI AW © 2021 Thomson Reuters. No elairn to oifginal L,

2]

51

1 Cases that cite this headnote

Municipal Corporations; ‘Evidence in general
Municipal Corporations-- ‘Review in general
Public Employmenti«v}l’annless, prejudicial,
and reversible error

Public Employment: -Reversal

Where most damaping accusations against
police officer concerned his alicgedly accepting
pift from suspect and where, except for
comparatively minor sdmissions the accusations
were supported only by the suspect’s affidavit,
admission of the affidavit, and conscquent
denial of officer’s right to be confronted by
accuser and to cross examine him, constituted
prejudicial  error requiring reversal of Civil
Service Commission order discharging officer
from police force. Acis 1865, No. 345 as
amended by Acis 1566, No. 99].

Municipal Corporations, ~Reinstatement
Public Employment:. Restoration of statys queo
ante

Civil service commission’s fundemental error in
receiving zccuser’s affidavit in hearing on
discharge did not warrant circuit court’s
ordering reinstatement of the officer unless
accuser should be produced as a witness at new
hearing within 30 days of filing of order, as city
could elect not to use ejther that witness or his
affidavit at next hearing,

2 Cases that eite this headnote

Attorneys and Law Firms

*188 **228 T. E. Walsh, Max B. Cauthen, Jr,
Spartanburg, for appellant.
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CERTIFICATE OF SERVICE

WCC File No. 1716288 & 1801098

I hereby certify that I have on thig day served the
following in the matter of Michael Crowley v. Darlington
County with a copy of the LETTER TO COMMISSIONER MIKE
CAMPBELL REQUESTING A PRELIMINARY HEARTNG addregssed as

follows:

Anne V. Noonan, Esquire
WILLSON JONES CARTER & BAXLEY
421 Wando Park Blvd.

Mt. Pleasant, SC 29464

Kimberley T.|Hinkle, Paralegal

SWORN TO BEFORE ME this
éggg day of January, 2021.

%’777 "/4/ (L.S.)

Notary Public for South Carolina

My Commission Expires: %& Q Z.Q-%
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Kim Hinkle

From: Kim Hinkle

Sent; Thursday, January 28, 2021 5:27 PM

To: bcheeseboro@wec.sc.gov

Ce: avnoonan@wijlaw.net; Gerald Malloy (gmalloy@bellsouth.net); Greta Elliotte; Andrea
Ham ; Rose Thiekle

Subject: Michael Crowley v. Darlington County; WCC File Nos. 1716288 & 1801058

Attachments: SCANZ21012817210.pdf

The attached is being sent to you at the request of Preston F. McDaniel, Esquire,

Kimberlgy T. Hinkle
McDANIEL LAW FIRM
Senlor Paralegai

[803) 771-7211 - Telephane
{803) 2520709 - Fax
kim@pimcdiaw.com

1315 Elmwood Avenue
Cotumbia, 5C 29201

Please “reply to all” when responding.
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Kim Hinkle

From: Anne V. Noonan <avnoonan@wjcblaw.com>

Sent: Thursday, January 28, 2021 5:27 PM

To: Kim Hinkle

Subject: Automatic reply: Michael Crowley v. Darlington County; WCC File Nos. 1716288 &
1801098

1 am currently out of the office attending hearings in Florence. [ will respond to your email 25 soon as possible. If you need immediate assistance, please
contact Erica Senn at emsennh @wjlaw.net.
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McDANIEL LAW FIRM
ATTORNEYS AND COUNSELORS AT LAW
1315 ELMWOOD AVENUE
COLUMBIA, SOUTH CAROLINA 29201

FProudly representing injured workers
for over 35 years.

Preston F. McDaniel Telepbone (803) 771-7211

Matthew . Robertson Facsimile (803) 252-0709

July 7, 2021

VIA EMAIL - bcheeseboro@wece.sc.gov
AND US MAIL

Commissioner Mike Campbell

SC Workers Compensaticn Commission
Post Office Box 1715

Columbia, South Carolina 29202

RE: Michael Crowley v. Darlington County
WCC File No. 1716288 & 1501098

Dear Commissicner Campbell:

Pursuant to Regulation 67-215(B), please find enclosed our
Motion for Reconsideration of your Order filed July 6, 2021, in
the above referenced matter. By copy of thig letter, I am
notifying and filing this Motion with the Judicial Department
along with the required filing fee and sexrving a copy of the
Motion on counsel for the Defendants.

I look forward to your decision on the Motion for

Reconsideration; and, as always, I appreciate all the courtesies
and kindnesses shown to me and my clients by you, your offlce,
and the Commission.

Sincerely vyours,

Preston F. McDaniel
Enc ure
cc: Gerald Malloy, Esquire

Anne V. Noonan, Esquire
Amy Bracy, Judicial Director
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STATE OF SQUTH CAROLINA ) BEFORE THE SQUTH CAROLINA
WORKERS' CCMPENSATION COMMISSION
COUNTY OF DARLINGTON ) WCC File No.: 1716288 & 1801098
MICHAEL CROWLEY,
Employee/Claimant,
vE,

MOTION FCOCR RECONSIDERATION
PURSUANT TO REG. 67-215(B)

DARLINGTON COUNTY,
Employer,
and

SOUTH CAROLIMNA ASSOC. OF
COUNTIES SIF,

Carrier,

Defendants.

i

YOU WILL PLEASE TAKE NOTICE that the Claimant, pursuant to
WCC Regulation 67-215(B), hereby requests reconsideration of the
Award and decision filed by Commissioner Michael Campbell omn
July 6, 2021. The bases for the Motion are as set forth
hereinafter:

1. That the Claimant requests reconsideration of the
future medical care, in reference to the inclusion and
designation of the medical providers that are to provide the
future medical care awarded and the future medical carxe that is
Awarded. Specifically, the physicians to follow him and future
medications must be addressed.

The fact that he was receiving medications through
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Integrated Pain Solutions throughout authorized treatment and
continuing at the time of discharge is clearly referred by all
of the authorized treating physicians, including:

a. Dr. Nigel Watt who was the authorized medical
provider for treatment after both the accident in 2017 and the
January 3, 2018 accidents, note the medications throughout his

treatment. Most importantly Commissioner, in his February 22,

2018 report Dr. Nigel Watt referred to and deferred to that
chronic pain management and medications stating, “chronic pain

management in Laurinburg includeg Lortab, Flexeril and

Neurontin”. (Claimant's APA P109)

Also, specifically Commissioner, on January 31, 2019

he specifically stated that no further treatment was needed
because, “he is established with a pain management physician
.+.". {(Claimant’'s APA p. 105).

b. Dr. Cheatle noted the medications that Deputy
Crowley was already on in his first visit and in his second and
last visit. (Claimant‘s APA pp. 112, 115).

c. In the first visit on December 11, 2018 Dr. Sarb
and then Dr. Naso and throughout their records noted the
medications that ye was taking. In the December 2018 note Dr.
Sarb also noted that he had been on, “Lortab” and that he was
being followed by a doctor in Laurinburg for medication

management. She also noted that he had been on Gabagentin,
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Lortab and Flexeril. (Claimant’s APA p. 102). Commissioner

please note the medications that were added throughout the

course of their treatment and that on November 21, 2019 in the
last visit when he was released with the recommendations of a
TENS Unit and physical therapy Dr. Naso specifically stated that
Deputy Crowley was to still be taking those medications,
including the cones that he was taking at the time he first saw

them, but more importantly to this request the ones that they

had added, which are Hydrocodone-Acetaminophen, Tizanidine,

Diclofenac Sodium, Butalbital, and Keflex. The November 21, 2019

note specifically states that: “medication list reviewed and
reconciled with the patient.”

d. Dx. Leonard Forrest in his independent medical
evaluation recommended that he continue with his pain management
under the direction of Integrated Pain Solutions, and also with
Dr. Barbara Naso as needed in order to maintain his current
level of function and td treat related increased symptoms as
they arise. (Claimant’s APA p. 29).

e, The records from Integrated Pain Management and the
pain management specialist there that Deputy Crowley was seeing
and continues to see in Laurinburg, North Carolina were placed
into the Record. That specialist stated the opinion to a

reasonable degree of medical certainty that:
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“Mr. Crowley will need the chronic pain
treatment which we are providing him due to the
condition of his lowex back without regard to
his cervical spine problemg; and he will need
this treatment for the foreseeable future as
reflected in our records and treatment notes.”
(Emp. add.)

Commissioner, most respectfully you relied on Dr. Naso and Dr.
Sarb for the Award of future medical care and the medical
evidence is unceontested that those doctors deferred and referred
Deputy Crowley to Integrated Pain Management for continuing
treatment for chronic pain wmanagement. The medical opinion
evidence is uncontested that he will need that medical care by a
chronic pain management specialist as being provided by the
physicians and médical providers at Integrated Pain Management

to maintain his current level of functioning. Again, this is

uncontested in the Record. We would request that you amend the

Order to include the pain management as recommended by all of
the physicians involved including Dr. Nasc and Dr. Sarb and Dr.
Cheatle and Dr. Forrest to waintain his current condition.

2. That while the evidence concerning functional loss of
use of the Claimant’s back to do work requiring the usge of his
back is referred to in the Order, there are no Findings of Fact
directly on the Claimant’s loss of use of his back;_or any
evidence to refute that he has lost 50% or more of the
functional use of his back to do work regquiring the use of his

back; or any Finding of Fact or Conclusion of Law concerning any
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evidence submitted by the Defendants as required by law to rebut

the presumption that he has lost 50% or more of the functional

use of his back to do work requiring the use of his back.

The Defendants in this case, as they did in the Clemmons
decision and in other decisions since then found by the Court of
Appeals and Supreme Court and this Commission, take the position
that because they submit evidence that Deputy Crowley can work
in some capacity that he is not entitléd to an Award under §42-
9-30(21) for the same Award as for total and permanent
disability under the Act; i.e., the balance of 500 weeks.

As set forth in the Pre-Hearing Brief, the Supreme Court
has ruled and this Commission, and I know you want to follow
that and will follow the 1aﬁ as dictated by the Supreme Court,
has held specifically that whether or not there is a loss of
earning capacity under an Award under §42-9-30(21) or under §42-

9-10(B) has absolutely nothing, and I want to reiterate neothing,

to do with the loss of earning capacity. Under those two

sections the Award made is based on the character of the injury

sustained. I am a left-handed lawyer and if I lose my right leg
and my right arm in a work-related accident, I am entitled to an

Award of 500 weeks due to the character of the injury even

though I may never miss a day’s pay or have any loss of earning
capacity as a left-handed lawyer. The same is txrue, as the

Supreme Court has held, in reference in loss of use of the back;
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and the same law applies: loss of use not earning capacity.

Many people that have lost both of their legs or both of their
arms are employed but they have had a substantial loss of access
to jobs within the entire job gpectrum. The same is just as
true and in fact is truer where a person such as Deputy Crowley
has lost more than 50% of the use of their back. There is
absclutely no evidence that Deputy Crowley can return to any of
the jobs in which he has a background and experience. There is
no evidence that he has not lost more_than 50% of the functional
use of his back to do work requiring the use of this back.

The Supreme Court has held that where there is no evidence
rebutting the presumpticn that the Claimant has lost 50% or more
of the functional use of the back, it is a matter of law and it
is an error of law not to Award the Claimant the maximum of 500
weeks of benefits.

Commissicner, since the beginning of the Act both the
Supreme Court, our Appellate Courts and this Commission has
always held that were a man or woman'’s background is in
performing jobs that require the use of their back, it is total
disability where a person loses the use of their back to do woxk
with their back.

In reference to the evidence in this case, Dr. Forrest
stated the medical opinion that Deputy Crowley had lost 50% or

more of the functional use of the back to do work requiring the
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use of his back. (Claimant‘s APA p. 29). Deputy Crowley
testified that had lost approximately 80% of the functional use
of his back to do work requiring the use his back. (R. p. 72, 1.
21).

The Defendants own functional capacity evaluation performed
by CORA found that the Claimant under the Dictionary of
Occupational Titles under the US Department of Labor’s
Guidelines establish that Deputy Crowley could only perform at a
"sedentary physical demand category”. (Claimant’s APA p. 3).
Commissioner, overlooked in the vocational expert, Ms. Harriet
Fowler’'s report found at p. 47 of the Claimant’s APA Submissions
is the list of the number of job titles that fall within each
category and then the reports states in reference to those job
categories that Mr. Crowley is excluded from every joeb in the
very heavy duty category, the heavy duty category, the medium
duty category, and the light duty category due to the physical
limitations stemming from his injury; that is to say the
functional loss of use of his back. Ms. Fowler then goes on to
state:

“only 11% of the 12,761 job titles that exist in
the US economy fall into the sedentary category;
and the client is thusg excluded from 89% of the
job titles in the US Economy based on his
physical capacities and can only work from 2.67

to 5.28 hours total in an 8 hour day even in the
sedentary physical demand category ....”
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Even the Defendants’ records review vocational report states
that he cannot perform physically outside of the physical demand
classification and if you will note the jobs that even their
expert records are not jobs that require the use of the back to
do work requiring the use of the back; in other words bending,

stooping, lifting, pushing and pulling. Commissioner, most

respectfully, there is simply no evidence other than that this

man hag lost 50% or more of the functional use of his back to do

work requiring the use of the back. There is simply no evidence

to rebut the presumption that this man has lost 50% or more of
the functional use of his back to do work requiring the use of
his back.

3. That in support of reconsideration under both 1. and,
more importantly, under 2. as set forth hereinabove,
Commissioner we would point ocut in your consideration that
except for the comment made by Dr. Bethea, all the evidence is
that Deputy Michael Crowley gave a full and complete effort and
showed no signs or either malingering or symptom magnification.

APA p. 3 of the Functional Capacity evaluation showed that
Mr. Crowley demonstrated consistent and maximal effort; p. 8,
results of objective testing, Mr. Crowley demonstrated
consistent and maximal effort; p. 10 Mr. Crowley demonstrated
nggative symptom magnification. At p. 8 under the Oswestry

Disability Index (ODI) which has become one of the principle
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condition-specific outcome measures used in the management of
spinal disorders in the results, Mr, Crowley scored a 66% on the
ODI which equates to “crippled” ... “back pain impinges on all
aspects of this patient’s 1life, both at home and at work, and
positive intervention is required”.

Dr. Cheatle, p. 116, “I see no signs of malingering or
secondary gain due to his injury”.

On psychological testing based on the objective
psychological test results performed by Dr. Windsorova at the
request of the Defendants, at p. 127 Dr. Windsorova found that,

“he does not have any psychiatric history and
currently presents as being psychologically
stable without any significant depressiocn and/or
clinical psychopathology. ... Mr. Crowley is
highly motivated to improve his functioning with
more effective pain management ...."

Throughout the records, every doctor found him cooperative,
wanting help, and a total commitment to improving his condition
and I would submit there is absolutely no contrary medical
evidence from any of the medical providers other than that
Deputy Crowley gave a full and maximum effort in any and all
rehabilitation and treatment regimens.

4. That in support of our request for recomnsideration and
addendum to the future medical and of reconsideration as to an

Award for the maximum Award for having lost more than 50% of the

functional use of his back to do work requiring the use of his
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back, I would submit the following items for your consideration
Commissioner.

First, Dr. Barbara Sarb, 2/23/2019 after the spinal cord
stimulator trial:

“... he is positive and interested in proceeding
to discuss a permanent placement with Dr.
Cheatle ... I recommended to his case worker,
Dianna Welch, that he follow-up with Dr. Cheatle
for continuity of care. The patient appears
content with Dr. Cheatle and I would not
recommend changing neurosurgical providers on
him at this point.” {Defendants’ APA Submission
p. 260).

Commigsioner, I would also point out the last gquestion I asked

Mr. Crowley on direct:

“Q: Alright. What would you like the
Commissioner to do for you?

A: Give me some help, find out what is geing
on.” (R. p. 72, 1l. 21-23.)

5. That Commissicner should grant reconsideration or
crder a new hearing due to the consideration of information
outside of that provided by the parties and outgide of the
Record.

Both in the Findings of Fact under Finding of Fact 22, 23,
and 24 the Commission recited specifically to the cases of Barr

v. Darlington County Scheool District and to Gadson v. Mikasa

Corp. and to WCC Reg., 67-612(f). In neither the Claimant’s nor
the Defendants’ Prehearing Brief, nor in any Memorandum or
request made prior to the hearing; nor at or during the hearing;

nor subsequent to the hearing neither party submitted that case

10
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law to you Commissioner in support of their positions as to
either the objections or anything else. Since the informaticn
is not contained within the Record and since neither party
submitted it to you for your consideration, it isg improper as
going outside of the Record to base your decigion on this
additional caselaw or legal information. In fact, in the
Findings of Fact you state a legal opinion and your

interpretation of those decisions. In fact, while this is not

set out, the Barr v. Darlington County School District decision
was not decided until after the Hearing.

Of course, the Commission is subject to the Code of
Judicial Conduct and undexr Canon 3(B) (7}, the Canon specifically

provides that:

“A judge shall not initiate, permit, or consider
ex parte communications, or consideration other
communications made to the Judge outside of the
presence of the parties concerning a pending or
impending proceeding except that:

b. A Judge may obtain the advice of a dis-
interested expert on the law applicable to
the proceeding before the Judge if the Judge
gives notice to the parties of the perscn
consulted and the subetance of the advice,
and affords the parties reasonable
opportunlty to respond.”

Most respectfully since neither party submitted these two cases
in support of their positions and since the parties were not
advised of any ex parte communication or consideration of these
cases which is outside of the Record their consideration is

improper requiring recusal and a new hearing.

11
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Commissioner, in fact, any lawyer will tell you that the

Barr v. Darlington County School District case is pending a

Motion for Reconsideration and therefore the final decision of
the Court of Appeals is not in place and it should not be
considered. It would be going ocutside of the Record for me to
give you the posture of that case any further since again, it
would be going outside of the Record.

6. That at the hearing we objected to all the past
medical records prior to the date of the first accident on the
basis that they were irrelevant, immaterial and called for
speculation on your behalf in reference to the meaning of those
records and included within the objection that they would only
be relevant if, “counsel shows me any medical opinion that
blames any of his current problems with his low back and leg on
those past existing problems ....” (R. p. 17, 11. 1-9).

In response, Ms. Noonan asserted that the records were
being put in becausge, “... all of those medical records go to

both the issue of credibility and to show the history of his

pain complaintsg.”

Both putting in the records and basing the credibility and
more important, putting in the records on the basis they
established a relationship between his current pain prcblems in
reference to his low back and any prior medical treatment or

history was the specific reason that the Claimant submitted the

12
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Claxrk v. Phillips Electronic/Shakespeare Inc. case to you for

your consideration. In that claim, the Court of Appeals
specifically held that it is wrong as a matter of law to
consider credibility over objective medical evidence. The Court
specifically held that, “Phillips could have offered contrary
evidence; without any, the Panel had no basis te discount the
objective medical evidence ...."” That is a specific objection
that is being made here. The submission of the evidence of past
medical treatment without medical opinion is just simply flat
wrong. There is no medical opinion relating the prior medical
treatment to the current problems of Deputy Crowley.

In reference -to credibility, outside of the fact that the
Defendants gought to admit these massive amounts of medigcal
records because they might affect the Claimant’'s credibility,
the Supreme Court in Crane as cited in Clark specifically
advised that such a witch hunt and such a reference to
credibility, that immaterial and irrelevant toc the issues for
decision is improper. The Supreme Court specifically stated that
in reference to

*"a factual determination by the Commigsion based
on credibility, the Appellate Court must not
only understand that the Commission relied upon
the credibility findings; the Court must also be
able to understand the reasons the evidence
supports the credibility finding and must be
able to understand the reagsons credibility
supports the Commission’s decigion...”

The Court went on to explain that:

13
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v“Here, neither Commissioner Barden nor the
Appellate Panel gave any explanation how Crane’'s
lack of credibility can justify ignoring the
medical evidence, or how his credibility even
relates to whether he suffered hearing loss.”

In other words, on a medical issue if the Commission finds the
Claimant not to be credible in some way in reference to past
medical records, they could only do that if they find that there
is medical opinion to support that finding of a lack of
credibility. In other words, even if it existed as the Court

stated, the Commission must establish “how hisg credibility even

relates to whether he suffered hearing loss.”
Of course, the Commission decision must be based on
evidence sufficient to support the decision and cannot be based

on surmise, speculation, or conjecture. Hudson v. SC State

Port's Authority wherein the Supreme Court held that the

decision to deny benefits in other words, there has to be
medical opinion evidence linking the prior medical care to the
current problems and also, it is clear such evidence is not-
admissible for credibility.

WHEREFORE, based upon the above, the Claimant respectfully
requests reconsideration as to the future medical care, and for
the Award to include specifically the doctors that shall treat
him, including Dr. Barbara Sarb Nasc and the doctors at
Integrated Pain Management, and order that the continuing

medication treatment he needs through Integrated Pain management

14
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as stated by all physicians in the Record be provided.

The Claimant would further reguest reconsideration as to
the Award since the undisputed evidence in the Record on loss of
use is that Fformer Deputy Crowley has lost 50% or more of the
functional use of his back to do work requiring the use of the
back. There is simply no other evidence nor any contradictory
evidence concerning loss of use of the back in the Record.

Finally, since legal advice and legal opinion and legal
precedents outside of those cited and the positions taken by the
parties, was obtained by the Commissioner through ex parte
communication, as is clearly set forth in his Order without the
knowlaedge of the parties being contacted, the Claimant would
respectfully request that the decision be withdrawn and this
matter remanded for a de novo hearing.

Respectfully submitted,

Vighe 2 mw

Preston F, McDaniel

McDANIEL LAW FIRM

1315 Elmwood Avenue

Columbia, South Carolina 29201
{(803) 771-7211

and
Gerald Malloy, Esquire
MALLOY LAW FIRM
Post Office Box 1200
Hartsville, South Carolina 28551
(843) 339-3000
Attorneys for Claimant

July 7, 2021
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CERTIFICATE OF SERVICE

WCC File No. 1716288 & 1801098

1 hereby certify that I have on this day served the

following in the matter of Michael Crowley v. Darlington

County with a copy of our MOTION FOR RECONSIDERATION
PURSUANT TO REG. 67-215(B) by depositing the same in the
United States Mail, with adequate postage thereon,

addressed as follows:

VIA EMAIL - avnoonan@wijcblaw.com
AND USMAIL

Anne V. Noonan, Esguire

WILLSON JONES CARTER & BAXLEY
421 Wando Park Blvd., Ste. 100
Mt. Pleasant, SC 29464

SN o’ ._'_ Ak ..|_ et
Kimberley T. H%nkle, Paralegal

SWORN TO BEFORE ME this

Z day of July, 2021.
% P 5%/ (L.5.)

Notary Public for South Carolina

My Commission Expires: é’%g@ﬁ
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South Carofing Worlers’ Cornpensation’  wmlission WCC Fille #: :g:gggg &
1333 Main Street, Suite 500 #
P.0. BOX 1715 Carrier File #:
Columbla, 5C 29202-1715 i :
B03-737-5675  wyw.wec.sc.aov Carrier Code #:
i Employer FEIN #:
Clalmant's Name: _ Michael Crowley SSN: Employer's Name: _Darlington County
Address; Address: 1 Public Square _
City: _ Bennettsville State: SC_ Zip: 29512 . City: _ Datlington Stater _SC  Zip: 29532

Home Phone; [ ) -

Preparer’s Name:

Work Phone: 7( 3 -

Preston F. McDaniel, Esguire

Insurance Carrier;  SC Association of Counties SIF

Law Firm: _ McDaniel Law Firm Preparer's Phone #: (803) 711 -7211

Request for Commission Review by

REQUEST FOR COMMISSION REVIEW
X Claimant ] Employer checkme) Date of Injury or lliness: 05/05/17 & 01/ 03/_18

The undersigned makes application for review of the findings of the Commissioner In the above-captioned case. The request for
review is based on the following grounds: (State the grounds of your appeal in the form of questions presented. Each question
presented must contain a conclse statement of one proposition of law or fact. Refer to evidence by title and exhibit number. Use

additional pages if necessary).

SEE ATTACHMENT.

(Chetk one) Oral argument [is []isnot requested. Appellant's request for oral argument is waived if not indicated on this form.

I certify I have served this document pursuant to Reg. 67-211 by delivering a copy to SEE A

on the ____day of 20__,

CHED CERTIFI OF SERGICE

gCWCC

by [first class postage Ccertified mail [ personat service [ electronic service

e M‘Q'\\Wm\@

¥réparer’s Signature Title Email
Check this box if you are not represented by an attorney [

Questions about the use of this form should be directed to the Judicial Department at 803.737.5675 or anpeals@wec,st.qav.

Alth 09 2071

JUElCi%L

If the claimant appeals and is not represented by counsel, the Judicial Department will properly serve this form pursuant to Reg. 67-607 C. Pursﬁant'to Reg. 67-
205 and Reg. 701, the appeaf must be postmarked no later than 14 days from the date of service of the Decislon and Order of the Hearing Commissianer afong

with the filing fee. Attach a Form 32,if you are unable to pay the filing fee. Refer to Reg. 67-211 and Reg. 67-701 through 711.

wcc Foy‘# 30
Reviser
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ATTACHMENT TO FORM 30

Michael Crowley v. Darlington County
WCC File Nos. 1716288 & 1801098

1. That pursuant to S.C. Code of Laws §42-17-50, the
Claimant requests a review of all of the Findings of Fact, the
Conclusions of Law, the Order and Award and of all rulings and
decisions made by the Commissioner at the hearing, as contained
in the Record or as made at any unrecorded pre-hearing
conference, and in any communications concerning rhe claim,
Order, Award and Decision rendered by the Hearing Commissioner
in this wmatter.

2. The Commission should review the Award and find that
while Deputy (former now Police Officer disabled retired)
Crowley’s burden of proof is to establish by a preponderance of
the evidence that he is entitled to the benefits sought, there
is absolutely no evidence on the essential issue for decision by
the Commissioner as to loss of use of the back to do work
requiring the use of the back, other than that (former) Deputy
Crowley has lost 50% or more of the functional use of his back
to do work requiring the use of his back and is entitled to an
Award of 500 weeks of compensation for that scheduled membexr
loss of use under SC Code §42-9-30(21). Undexr that Code Section,
the scheduled member Award to be made is for “loss of use” and
is based on the character of the injury, not wage loss. The
Commissioner erred in failing to make an Award based on the
reliable, prohibitive and substantial evidence in all of the
Findings of Fact and Conclusions of Law and that part of the
Order involved with and addressing that issue. The Commissioner
specifically erred in making Findings of Fact, 29,30 & 31, and
Conclusions of Law 3 and specifically Conclusion of Law 5 and in
the Order and Award made based on those and all Findings and
Conclusions in reference to the back and leq.

3. The Hearing Commissioner erred as a Matter of Law by
failing to make Findings of Fact and Conclusions of Law on the
essential issue of, “loss of use” of the back to do work
requiring the use of the back under SC Code §42-%-30(21) in
contradiction to our Appellate Court and specifically the
Supreme Courts decision in Clemmons v Lowes Home Improvement of
Trmo.

4. The Hearing Commissioner erred as a Matter of Law by
making Findings of Fact 22, 23, 24, 25 & 26, which are not
Findings of Fact but are in fact legal opinions and legal
pesitions. They contain arguments, legal positions, legal
opinions and citations to case references not presented to the
Commissioner, either before or after the Hearing, by either
party which constitutes the Commissioner going outside of the
Record and arguments made to him by the parties and based on a
legal analysis not presented,
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5. The Hearing Commissioner erred as a Matter of Law in
specifically making Finding of Fact number 22, which is actually
not a Finding of Fact, but is a legal opinion or legal
interpretation or legal position based on review of Law and
which also is contrary to the actual argument ‘and objection made
by the Claimant. The Finding of Fact specifically states in
pertinent part:

v, Claimant asserts that prior physicians’
opinions are not credible because they allegedly
fail to address causation

The issue in this case is what weight to assign
to medical records that may or may not state ‘to
a reasonable degree of medical certainty’ that
Claimant’s pre-existing conditions are or are not
related to his work injuries

Additionally, the records may be admitted for

impeachment purposes, and it is necessarily so
that a party will not know whether or not the

Records will be used for that purpose until a

witness testifies at the Hearing.”

However, the actual objection that was made, as set out in
the Record at the Hearing, and as capsulized in a letter from
the Claimant'’'s Counsel submitting additional authority in
support of the Claimant’s objection, was ag follows:

“You will recall that we objected to medical
records for past treatment being submitted inte
evidence without any supporting medical opinion
establighing a causal relationship between any
of that medical care toc any of Deputy Crowley’s
current medical problems stemming from the
accident and for which benefits are sought.
Without such expert opinion evidence, the
submission calls for speculation by the
Commission on a causal relationship. As part of
Defendants response to our objection, the
Defendants position was, in part that the
Records were being submltted concerning the
Claimants credibility.”

In the Findings of Pact, in Finding #18 in reference to the
prior medical history the Commissioner actually found the
Claimant credible; he: “either admitted or could not recall the
extent or nature of his previous complaints regarding his
cervical spine, lumbar spine, right groin, right shoulder, and
lower extremity complaintg”.

There is no finding that the Claimant’s testimony wag not
credible in any regard. From the additional authority cited to
the Commissioner, Clark vs. Phillips Electronics:
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“Phillips contends the panel rightfully treated
all the medical evidence as suspect because
Clark did not disclose his 2006 injury. But Dr.
Storick deflated this theory when he testified
that learning of the 2006 injury did not change
his opinion that the 2011 injury caused Clark's
injuxries. Phillips could have offered contrary
evidence; without any, the panel had no basis to
discount the obiective medical svidence and
Crane tells us a vague nod to credibility cannot
close the gap.

The Panel’s Absolutist treatment of Clark’'s
credibility in effect adopts the Latin maximum,
well known to lawyers.. ‘false in one, false in

all’. ... Wigmore denounced the maximum as
‘primitive psychology’ that ‘is in itself
worthless’....

..."Dubious and Arachaic as the saying may be,
we are not aware of any instance where it has
been used to disregard not just a party's
testimony but their entire array of proof.”
{Emp. add.} '

The Commissioner erred by admitting these wedical records
without any medical opinion evidence stating that they were in
any way relevant concerning the Claimant’s current injuries to
his low back (note neck) and leg.

6. The Hearing Commissioner erred as a Matter of Law and
Fact in his Award of future medical care. The undisputed medical
evidence establishes that former Deputy Crowley will need all
types of medical care, not included the Commissioner’s Award and
specifically including chronic pain management for the severe
problems that he is having with his low back:

Dr. Nigel Watt January 31, 2019 stated that Deputy Crowley
will not need follow-up appointment because he, “is established
with a pain management physician ...7

Dr. Leonard Forrest “I recommend that Deputy Crowley
continue his pain management under the direction of Integrated
Pain Management and also Dr. Barbara Sark that is needed in
order to maintain his current level of function.”

At the time of release, 11/21/2019 Dr. Naso and Dr. Sarb
noted his current and continuing medications as:

“"CURRENT MEDICATIONS - Taking: Lortab 10-325 MG
Tablet Orally Four times a day, Capacet Orally,
Zomig 2.5 MG Tablet Orally, Simvastatin 40 MD
Tablet Orally, Gabapentin 300 MG Capsule Orally
Three times a day, Hydrocodone-Acetaminophen 10-
325 MG Tablet Oral, Tizanidine HCI 4 MG Tablet
Oral, Diclofenac Sodium 75 MG Tablet Delayed
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Release Oral, Butalbital-APAP-Caffeine 50~-325-40
MG Capsule Oral, Keflex 500 MG Capsule 1 capsule
Orally every 12 hrs.

Medication List reviewed and reconciled with the
patient.” '

Integrated Pain Management Ms. Sharon Coggin, PA-C:

“Mr. Crowley will need the chronic pain
treatment which we are providing him due to the
condition of his lower back without regard to
his cervical spine problems, and he will need
this treatment for the foreseeable future as
reflected in our records and treatment notes.
This is my opinion stated to a reasonable degree
of medical certainty.”

There is simply no contrary medical opinion evidence that
former Deputy Crowley will not need this medical care.

7. The Hearing Commissioner erred by admitting and not
excluding the medical opinion and evaluation report of Dr. James
Bethea where the Defendants viclated and failed to comply with
the provisions of SC Code §42-15-95. That Code Section provides
that an employer, carrier or its representative may communicate
or discuss the worker’s claim without consent with any Provider
that either provides examination or treatment, provided that the
employee must be given notice and this notification:

"mugt occur prior to the actual discussion or
communication” ,..(2) advised by the employer,
carrier or its representative ... of the nature
of discusgsion or communicatlon prior to
discussion or communication ...i3§ provided with
a copy of the written questions at the same time
the questions are submitted to the health care
provider...

(C) Any discussions, communications, medical
reports, or opinions obtained in violaticm of
this section must be excluded from any
proceedings under the provisions of this title.”

The evidence established that there were multiple
communications and specifically including a detailed letter
attaching hundreds of pages of medical records sent to Dr.
Bethea on October 27, 2020; all of which conversations and
communications which occurred between October 2020 and January
2021 were not copied to nor was the Claimant made aware of; and
the Claimant only became aware of such communications with D¥.
Bethea following his Subpoena issued on January 6, 2021 to Dr.
James Bethea, MUSC Primary Care as set out in the Record.

The Commissioner erred in violation of the Statute as a
matter of Law requiring a reversal or a new Hearing since that

4
P1099



evidence was obtained in violation of §42-15-95, It was the
fruit of the poiscnous tree.

8. That the Commissioner erred by accepting the medical
records and report of Dr, James Bethea, in violation of the
agreement of the Defendants to provide an evaluation for
treatment by a specialist at the Medical University of South
Carolina, wherein it is clearly established in the Record that
Dr. James F. Bethea is not part of nor a specialist with th
Medical University of South Carclina, Department of Crthopaedics
and Physlical Medicine, nor any other specialty department at the
Medical University of South Carolina and is only a treating
physician within MUSC’s, “Primary Care” at the Epic Center in
Mount Pleasant, South Carolina.

9. That the Hearing Commissioner erred as a Matter of Law
in making Findings of Fact 23, 24, 25 and 26 which are not
actually Findings of Fact, but are legal opinions, positions,
and statements and which contain rulings that are not Findings
of Fact in reference to the Claimant‘s objections to the
admission of Dx. Bethea’'s medical report and opinions which were
put into evidence over those objections: and further by making
decisions in Findings of Fact on legal issues including:

A) After a request for a Commission Subpoena by failing to
issue a Subpoena for Dr. James F. Bethea to appear at the
Hearing to testify so that the Claimant may exercise his right
of cross-examination, wherein the Defendants had placed Dr.
Bethea’s report into evidence over objection. The right of
cross-examination is specifically preserved and particularly as
to any written documentation put into evidence under SC Code §1-
23-330(1) and (3).

B) By interpreting the Workers’ Compensation Act so as to
not require the Commission upon reguest to issue a Subpoena
requiring the attendance of a witness upon whose written
documentary evidence the Commissioner relied in making his
decision and wherein a specific request was made for Dr. Bethea
to be subpoenaed by the Commissioner to the Hearing, so that the
Claimant may exercise his right of cross-examination. The
Commissioner interpreted the Statute which allows for it to
subpoena witnesses, to hold that the Commissioner didn’t have to
subpoena the witness, but at the same time admitting the
documentary evidence into evidence and relying  on that evidence
in limiting benefits.

C) Requiring the Claimant to pay to exexrcise his right of
cross-examination wherein the Defendants paid Dr. Bethea a fee
of $5000.00 to conduct, instead of a treatment evaluation, an
Independent Medical Evaluation, and to answer gquestions far
beyond a treatment evaluation which was introduced by the
Defendants as their evidence to support a limitation on the
Award. Thus violating the very fundamental principles of the
Act, including that it designed to be a no cost/no fault system
interpreted in favor of the injured worker to provide for swift
and sure benefits,
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D) By concluding as a Finding of Fact, which is not a
Finding of Fact, that, “Dr. Bethea, who is a private citizen, is
not a State actor as contemplated by our Laws. He may charge
appropriate fees for his time in testifying at a deposition”.
There 1s no Law, Regulation or Court holding referencing a
physician as a private citizen versus a State actor as
contemplated by any Law, Regulation or Court decision, and what
that has to do with anything in reference to whether or not a
Claimant has to pay to cross-examine a Defense Expert is
arbitrary and capricious.

E) As a Matter, by confusing or failing to recognize the
difference between a discovery deposition, which a party takes
to know what a witness is going to say at trial versus a De Bene
Esse deposition, that a party takes in order to be allowed to
submit evidence into the Record in support of their claim or
defense in lieu of live testimony. The Commissiocner failed to
reccgnize the difference between a deposition and evidence which
constitutes an error of Law.

10. That the Hearing Commissioner erred as a Matter of Law
and Fact based on a reliable, probative and substantial evidence
in the Record on loss of use, which is undisputed, as follows:

Dr. Leonard Forrest expressed the medical opinion stated to
a reasonable degree of medical certainty that Mr. Crowley had
lost 50% or more of the functional use of his back to do work
requiring the use of his back.

Deputy Crowley testified that in his opinion he had lost
80% of the use of his back as a result of injuries to do work
requiring the use of his back.

The Functional Capacity evaluation and Dr., Naso and all
treating physicians released Deputy Crowley to only sedentary
work. In fact, the Functional Capacity Evaluation limited him to
only *limited” sedentary work, thus excluding him under the
Dictionary of Occupational Titles from 4 out of the 5 physical
demand classification categories due to the injury to his back
and thus excluding him from over 80% of the job classifications
available throughout the entire economy. Per vocational expert
actually B9%.

Both the vocational expert, who personally evaluated Deputy
Crowley and the records review expert for the Defendants opined
that Deputy Crowley was only capable of doing sedentary work.
There is no other evidence in the Record concerning loss of use.

11. That the Hearing Commissioner erred in making Findings
of Fact #3 and #9 and by not recognizing and finding that both
prior to and subsequent to the first injury, Deputy Crowley was
a full-regular duty Deputy Sheriff working in the Fox Trot Unit
of the Sheriff’s Department who was performing the full range of
physical demands and activities of a Deputy Sheriff. Subsequent
to the second accident, he was placed on sedentary work only
restrictions on which he remained from that date until the day
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that he left employment. During this time, he was reassigned to
the Court House and to only be a, “security officer for the
Judge” .

12. The Hearing Commissioner erred as a Matter of Law in
making Findings of Fact 2,3,5 and 6 inferring and finding that
(former) Deputy Crowley was provided, “all appropriate medical
care”, whereas subsequent to the 2018 injury after the
authorized treating physician, Dr. Nigel Watt recommended an MRI
in February, no treatment was provided for the back and the back
wag totally denied until after the Claimant was sent for an
evaluation by Dr. Cheatle, not in Florence, but in Myrtle Beach,
SC, after which the MRI was provided over 9 months later. The
Record establishes that there was no treatment between February
and September for the Claimants severe back injury, thus the
finding that the Claimant’s injury to the back was "accepted”
and that he was provided “all appropriate medical caZe” is not
supported by and is contrary to the Record. '

13. That the Hearing Commissioner erred in his review of
the vocational expert testimony by not addressing in his
Findings of Fact concerning the vocational expert testimony that
Ms. Harriett Fowler did a detailed analysis under the Dictionary
of Occupational Titles Physical Demand Classification System
concerning the number of job classifications that are available
in each of the physical demand categories which concluded that
since it was agreed by all physicians that the Claimant was
excluded from all but, “"sedentary” work, that assuming he could
do the full range of gedentary work, he was still excluded from,
“88% of job titles in the US economy based on his physical
capacities, and can only work from 2.67 to 5.28 hours total in
an 8 hour day even in the sedentary phnysical demand categorv”
This issuUe 1s not addressed in Lthe report of the vocational
analysis conducted by the vocational evaluator for the
Defendants. This misunderstanding of this uncontradicted
evidence requires reversal of the Hearing Commissioner‘s
decision.

14. That the Hearing Commissioner erred as a Matter of
Fact of Law by failing to address the essential issue for
décision in any of his Findings of Fact or even to mention
Deputy Crowley’s opinion concerning the amount of loss of use of
the back that he has. The Commission is required to make
Findings of Fact and Conclusions of Law on every essential issue
presented to the Commizsioner for decision.

15. That Commissioner erred as a Mattexr of Law and Fact in
reference to all Findings of Fact and all Conclusions of Law
referencing the leg particularly including Findings of Fact
5,6,7,15,18,20,29,30 and Conclusions of Law 2,5 and in the Order
part of the Award referencing the leg wherein there ig no
reference to the fact that Deputy Crowley has a documented
radiculeopathy based on EMG/NCS studies and which is documented
in his treatment notes with Integrated Pain Solutions. There is
no evidence in the Order that the Commissioner took this
radiculopathy into consideration in reference to the Claimant’s
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loss of use of the back or loss of use of the leg stemming from
the injuries.

le. That while the Hearing Commissioner in part addressed
the Claimant’s need for further medical care to maintain his
current condition and functioning level and Awarded the Claimant
a Tens Unit and physical therapy, there is no reference to
follow-up medical care or the authorized physician to prescribe
a Tens Unit and/or order physical therapy. As is set out in the
records of Drs Naso/Sarb and even the vocational expert used by
the Defendants report, the Claimant is on continuing medications
and chronic pain management which is not addressed in the '
Commissioner’s Order.

17. That the Hearing Commissioner erred as a Matter of Law
in his application under Conclusion of Law #4 as to the
provision of medical care under SC Code §42-15-60 or that the
future medical care needs of the Claimant under the undisputed
evidence as a Matter of Law under Law was even considered by the
Commissioner. Under the Claimant’s burden of proof and the
reliable, probative and substantial evidence in the Record and
uncontradicted medical opinion evidence as to the future medical
care needs of the Claimant. If the Commission is not going to
award any medical care thought to be necessary by the treating
physicians or under the evidence, the Commission must find
substantial evidence in the Record for such denial and cite that
evidence in support of any Findings of Fact or Conclusions of
Law denying or limiting care.

18. That the Hearing Commissioner erred as a Matter of Law
in making Finding of Fact #5, which is not a part of the Law as
established by the SC Supreme Court in reference to loss of use
of the back or for loss of use of the right leg. The Supreme
Court has specifically held, and the Statutes require that the
Commission address the essential issue of fact and Law under SC
Code §42-2-30, the Scheduled Member Award Statute, which iz loss
of use, not impairment or disability. Disability is defined
under SC Law under SC Code §42-1-120 and under Supreme Court
decisions and the Statutes of our State, loss of earning
capacity is not & requirement or a consideration in reference to
loss of use under §42-9-30. Loss of use under our Supreme Court
decisions and particularly as to the back is to be compensated
based on the evidence in the Record based on the character of
the injury and specifically 1loss of use to do work requiring
the use of the back; and wage loss is not a consideration.

19. That the Commissioner erred as a Matter of Law in
making Conclusion of Law #6, wherein that was not an issue
presented to the Commissioner for decision, nor was it cited,
nor was it a part of the Record in any way, shape or form nor
was it in fact an issue before the Commissioner for decision.
The Conclusion of Law is arbitrary, {(based on random choice of
personal whim rather than any reason or system) and capricious
{a judicial decision which is the subject of whim not based on
and which does not follow the law, logic or proper procedures) .
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20. That the Hearing Commissioner erred as a Matter of Law
in making Conclusion of Law #7 and in citing the case of Barr
versus Darlington County School District which decision was not
rendered at the time that this matter was heard; it is not part
of the Record; it was not submitted by any party; and is not a
proper consideration for the Commissioner unless and except as
raigsed by a party in argument or in support of their position.

It viclates the neutrality of a Hearxring Officer and the
responsibility of a Commissioner under the Act for the
Commissioner to look up and consider legal authority outside of
that presented by the parties with the intent and purpose of
denying the Claimant benefits.

Further, that part of Conclusion of Law #7 that refers to
the Claimant’s due process rights not being violated and the
Commission not required to issue a Subpoena, does not reference
the requirements of the United States Supreme Court that where a
Claimant or any litigant asserts their right to cross-
examination of a document placed into evidence and specifically
asks that the administrative body subpoena the witness so that
they may exercise their right of cross-examination the
submission violates due process and iz contrary to the Law and
the Commissioner's Oath of cffice,

That part addressing that the Commissioner is not required
to issue a Subpoena and referencing the Commissioner's
responsibility and authority under the Act is contrary to Law.
The Commissioner’s responsibility under Statute and specifically
42-3-140 and 42-3-150 in reference to a request for a Subpocena
which is made by a party and particularly the injured worker, is
to determine and make a decision and set forth Findings of Fact
and Conclusions of Law supporting that review and decision as to
whether or not the presence and attendance of a witness is
necessary as it relates to “the questions in dispute”; and
whether ox not the testimony is deemed “necessary in connection
with any proceeding” under this Title. SC Code §1-23-330
specifically provides that the right to cross-examination shall
be preserved in all administrative hearings, and that has been
determined to require the attendance of witnesses for that
purpose concerning any documentation that is placed into
evidence or sought to be placed into evidence.

21. That the Hearing Commissioner erred as a Matter of Law
under Conclusion of Law #8 by not referencing the Statutes under
which it is ordered, but more importantly as it relates to the
Award set forth under Conclusion of Law #8 as to the Award that
was made to Deputy Crowley for his back and leg wherein Deputy
Crowley is entitled to an Award for loss of use of the back, for
the full 500 weeks of compensation due under the Act, due to the
character of his injury.

22. That the Hearing Commissioner erred in his Order part

in his Award to the back and his Award to the leg as being
contrary to Fact and Law and as to his provision of medical care
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which is contrary to Fact and Law under the undisputed medical
and testimonial evidence in the Record.

23. That the Hearing Commissioner erred as a Matter of
Fact and Law by not making any Findings of Fact and Conclusion
of Law in reference to whether or not the Claimant has sustained
serious disfigurement. This factors into the Commissioner’sg
consideration of the back. It is well documented and undisputed
throughout the entire Record that Deputy Crowley has a
documented, unchallenged radiculopathy in his right leg and that
he suffers gait derangement. Gait derangement is an awardable
disfigurement, but more importantly it is a factor that should
have been considered and is not reflected in the Commissioner‘s
Findings of Fact or Conclusions of Law. Without making Findings
of Fact and Conclusions of Law on the issue of serious
disfigurement, the Commissioner erred within his Order by
concluding that the Claimant did not sustain any serious or
permanent disfigurement as a result of the accident.

The above-referenced Exceptions are subject to amendment
upon receipt of the Transcript.

Respectfully submitted, (EED

Kot L. Wiy,

Preston F. McDaniel
McDANTEL LAW FIRM
1315 Elmwood Avenue
Columbia, SC 29201
(803) 771-~7211

and
Gerald Malloy
MALLOY LAW FIRM
Post Office Box 1200
Hartsville, 8C 29551
(843) 339-3000
Attorneys for the Claimant

. August 6, 2021
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STATE OF SOUTH CAROLINA ) BEFORE THE SOUTH CARQLINA

) WORKERS' COMPENSATION COMMISSION
COUNTY OF DARLINGTON ) WCC File No.: 1716288 & 1801098

MICHAREL CROWLEY,
Employee/Claimant,

vs.

APPELLANT’S BRIEF TQO THE

DARLINGTON COUNTY, FULL COMMISSION

Employerxr,
and

SOUTH CAROLINA ASSOC. OF
COUNTIES SIF,

Carrier,

Defendants,

T I L R M R W e X ]

PREFACE

It is undisputed that due to and after the January 3, 2018

accident due to the condition of his back and leg, is physically

limited to sedentary work only.

Former Deputy Crowley’s Request for Review centers around
four (4) errors of law and errors of fact by the Commissioner in
reference to his failure to award former Deputy Crowley an Award
for total and permanent disability based on either or both
having lost 50% or more of the functional use of his back and/or
that he has sustained a total loss of earning capacity based on
his age, education, background and experience, and the physical
facts of the injury under the total disability standard

applicable in a workers’ compensation case:
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First, the Hearing Commissioner erred by allowing into
evidence and considering as part of his decision the evaluation
and report of Dr. James Bethea which was obtained in violation
of 8C Code §42-15-95 and under law, "“shall” be stricken from the
Record requiring a remand for a de novo hearing.

Second, based on the preponderance of the evidence and even
the higher standard of the reliable, probative, and substantial
evidence in the Record and based on the only evidence in the
Record concerning the essential issue before the Commissioner
for decision, “loss of use” of the back to do work requiring the
use of the back, the Commissioner erred by not awarding former
Deputy Crowley an Award for total and permanent disability for
having lost 50% or more of the functional “use” of his back.

Third, in accordance with the SC Court of Appeals and
Supreme Court decisions, the Commissioner erred by failing to
award former Deputy Crowley an Award for total loss of earning
capacity under SC Code §42-9-10(A) under the standard applicable
in a workers’ compensation case which has been the law since the
inception of the Act, and case law specifically since 1954.

Fourth, the Commissioner erred by admitting into evidence
over cobjection medical records prior to the date of the first
accident and specifically on the basis that there was no medical
opinion evidence offered that any of that medical care or

treatment in the Records was relevant or material to the current
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issues before the Commission. Such medical records are only
relevant and material and not prejudicial where there is expert
medical opinion evidence giving a causal relationship. Otherwise,
a review of medical records by a Commissioner constitutes and
calls for surmise, speculation, and innuendo as to any casual
connection or relevancy between those prior medical records and
treatment as to the current issues before the Commission.

The Claimant will .rely on the remainder of his Exceptions
as raised in the Request for Review to address other specific
errors made by the Hearing Commissioner.

STATEMENT OF THE CASE

Former Deputy Crowley entered law enforcement in 2005 and
became a road Deputy for the Sheriff’s Department in 2013. He
was promdted and transferred to the Fox Trot Unit in 2015, and
in 2016 he was promoted to a Corporal. Before that and after
graduating High School he did plant work on asgembly lines.
(Hrg. Tr. p. 32, 1. 18). It is uncontested and Deputy Crowley
put into evidence the fact that he had had neck surgery in 2015
and that prior to and at the time of the first accident he was
under care for pain management mainly in reference to headaches
and some neck pain following that neck surgery. (Hrg. Tr. p. 41,
1. 19- p. 42, 1. 9).

Deputy Crowley sustained two injuries: one on May 5, 2017

and the second on January 3, 2018 both while a Corporal in the
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Fox Trot Unit of the Sheriff’'s Department. On both occasions his
injuries were severe enough that he was taken by ambulance to
the hospital. In the first accident on May 5, 2017 Deputy
Crowley was transporting several juveniles to Columbia, one got
out of the restraints and while attempting to subdue that
prisoner Deputy Crowley sustained injuries to his right knee and
leg and back. While he received treatment for both his low back
and right leg, the major focus was on his right leg and he was
released by Dr. Nigel Watt completely from care with no work
restrictions on December 4, 2017. (Def. APA pp. 1, 7, 13, 14).
Again as former Deputy Crowley testified on direct and as
is reflected/recorded in the medical records both the hospital
and Dr. Nigel Watt at the time of the first injury Deputy
Crowley told them he was receiving pain management for headaches
stemming from his neck surgery. (Def. APA pp. 2, 3, 9, 16; Hrg.

Ir., p. 46, 1. 16 - p, 47, 1. 2; and p. 48 11, 3-25).

After the 5/5/2017 accident and having returned back to

regular duty work as a Corporal and Deputy Sheriff in the Fox

Trot Unit of the Sheriff’s Department on January 3, 2018 he was
trying to help a stranded motorist stranded in an ice storm and
while trying to push that car, his feet went out from under him
and he fell and again was treated for his right knee and leg and

his low back. As noted, he was taken by ambulance to the

hospital where he was treated specifically for the knee and then
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by Dr. Nigel Watt. Dr. Watt on February 22, 2018 due to

continuing problems with his lumbar spine ordered an MRI be
performed and opined it was a direct result of his injury on
January 3, 2018. (Cl. APA p. 109). The Defendants refused and
failed to provide any medical care for the Claimant’s back and
failed to provide the MRI until after they referred him, not to

a local orthopaedist, but to Dr. Joseph Cheatle in Myrtle Beach.

He was seen by Dr. Cheatle for the first time on August 15, 2018

at which time he orxrdered an MRI of the lumbar spine and opined
the back problems were related to the 1/3/2018 accident. {Cl.
APA pp. 114-116). On November 14, 2018 Dr. Cheatle referred
Deputy Crowley back to Dr. Barbara Sarb for a spinal cord
stimulator trial. Of note: following the January 3, 2018
accident Dr. Nigel Watt placed Deputy Crowley at, “sedentaxy

work only” and he remained under those restrictions throughout

the entire time he remained with the Sheriff Department as a

Deputy and was transferred and was working as a securit uard
Jeputy g Y g

at the Darlington County Courthouse. (Hrg. Tr. p. 51, 1. 1 - p.
57, 1. 19}.

After being sent to Dr. Sarb and Dr. Naso, Deputy Crowley
continued on medications and went through treatment including
physical therapy, injections, and two spinal cord stimulator

trials., (Hrg. Tr. p. 55, 1. 12 - p. 56, 1. 21; Cl. APA pp. 63-

104).
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In February 2020 after being told by the training cfficer
of the Sheriff’s Department that he could no longer work as a
Deputy Sheriff, drive his patrol car, and could not wear his
uniform or gun, and that he would have to stay in plain clothes
at the Sheriff’s Office. After discussion with the Chief Deputy

and the Sheriff and at the request of the Sheriff (Hrg. Tr. p.

59, 11. 5-10; 13. 20-23) Deputy Crowley obtained a Statement

from Dr. Naso’s office allowing him to continue to wear his
taser, weapon and handcuffs and based on that statement the
Sheriff directed that he be allowed to continue to work at the
Courthouse as Courthouse security. (Hrg. Tr. p. 58, 1. 10 - p.
60, 1. 1; Cl. APA p. 63). Dr. Nigel Watt continued his
restrictions based on the functional capacity evaluation of
sedentary work only. (Hrg. Tr. p. 60, 11, 2-5}., In reference to
his ability to do even Courthouse security:

'Q: -- tell us how you -- how it's bheen trying
to do the job at the -- the Courthouse the
last year?

A: It has been tough. I mean, I can’t sit or
stand for long periods of time. I can‘t do
the things I used to do. I mean, I have to
be real careful what I do so I won't - so I
wouldn’t reinjure myself again.

Q: What -- what was your intent, let’s say
beginning in the Fall of 2020, as far as --
in reference to your position with the
Sheriff’s Department?

A: Retiring.

Ok. Why was that?

Az Because of the pain in the job. I couldn‘t
do the job that I was hired to do and with
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the pain all in my lower back and my right
leg_u

(Hrg. Tr. p. 60, 1. 14 - p. 61, 1. 6).
Mr. Crowley then testified that he applied for Police Officer
Disability Retirement in November and actually left the force on
January 4, 2021. According to his testimony he waited until
January 4 because he was trying to booster his retirement and
because he received his vacation pay effective January. (Hrg.
Tr. p. 61, 1. 7 - p. 65, 1. 10) .

He then testified in reference to his low back and right
leg that during the Fall of 2020 that his right leg and low back
had gotten worse and when the Hearing was set before
Commissioner Beck due to the worsening of the condition of his
low back and leg he requested to see a back specialist. He
testified that before his injury to his low back affecting his
right leg and the severe pain and problems in his right leg that
he used to enjoy playing basketball; he had worked for the
Velunteer Fire Department for over 28 years and had obtained his
scuba diving license and was on the scuba diving team for the
Fire Department; and that now he did none of these things and he
then testified:

*I can’t do anything of it now ‘cause I‘’m hurtin’
go bad in my lower back and my right leg. So I
can’t hardly do anything anymore ...

It hurts every day., I mean the sitting and the --
the standing ‘cause the nerve in the hamstring
area, if I git too long it irritates 1lt. I have
toc get up and calm it down a little bit and if I
sit too long then my lower back starts hurtin’.

7
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It’s like, just back and forth.”
(Hrg. Txr. p. 65, 11. 21-24; p. 66, 1ll1l. 19-24),

He further testified that prior to his injuries to his low
back in reference to his neck that his neck did not prevent him
from doing any of his functions as a Deputy Sheriff at the
Shexiff’s Department in the Fox Trot Unit.

“Q: Now, you were working in that Fox Trot Unit
the whole time with your neck pain injury
and that kind of thing. Were you inhibited
any way in doing your job up until these two
accidepts, particularly the last one?

A: No sir.”
{Hrg. Tr. p. 66, 1, 25 - p, 67, 1. 5).
The only offer of employment by the Defendants in January
2021 was to put him underneath the jail as an LE3, reduce his
pay by $6.00/hr., take his patrol car, and require him to drive
his own personal vehicle back and forth to work. (Hrg. Tr. p. 7,
1. 7-12).
He then testified to loss of use of his back:

Q! ... Mr. Crowley, Deputy Crowley, Mr.
Crowley, ... you testified that all the jobs
in which you got experience, you can’'t go
back to due to the condition of your lower
back and leg. Now assuming that at the time
of these accidents and particularly after
the second accident in the snow, assuming
you had 100% use of your back to do work
requiring the use of your back, and
subgequent to that, zero, meaning you have
zero loss of use and 100% meaning you lost
100% loss of use in your back to do work
requiring use of your back. In your opinion,
in reference to your ability to do work
requliring the use of your back, what
percentage is the loss of use of your back?
Do you, in your opinion have you sustained
as a result of these accidents?

8
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A: I would say probably about 80.”

(Hrg. Tr. p. 72, 11l. 2-21).

From the decision of the Hearing Commisgsioner admitting
into evidence over objection and in violation of SC Code §42-15-
95 the report of Dr. James F. Bethea and in part relying on that
report and by the denying the Claimant an Award for total and
permanent disability based on having.lost 50% or more of the
functional use of his back to do work with his back and/or under
SC Code §42-9-10, for having sustained a total loss of earning
capacity based on the Claimant’s age, education, background and
experience, and the physical facts of the injury, this Request

for Review to the Full Commission follows.
N

ARGUMENTS

I. THE HEARING COMMISSIONER ERRED AS A MATTER OF LAW AND FACT
BY FATLING TO MAKE AN AWARD UNDER SC CODE §42-9-30(21) FOR
TOTAL AND PERMANENT DISABILITY FOR THE CLAIMANT HAVING LOST
50% OR MORE OF THE FUNCITONAL USE OF HIS BACK TO DO WORK
REQUIRING THE USE OF HIS BACK BASED NOT ONLY ON THE
PREPONDERANCE OF THE EVIDENCE STANDARD, BUT ALSOC BASED ON
THE RELIABLE, PROBATIVE, AND SUBSTANTIAL EVIDENCE 1IN THE
RECORD STANDARD. THE ESSENTIAL ISSUE FOR DECISION BY THE
COMMISSIONER UNDER THE SCHEDULED MEMBER STATUTE: THE LOSS
OF USE OF THE BACK TO DO WORK REQUIRING THE USE OF THE
BACK.

Under 8.C. Code §42-9-30(21), a claimant is entitled to an

Award of 500 weeks of compensation due to “the character of the

injury” where the worker has lost 50% or more of the functional
use of his back to do work requiring the use of his back based
on the evidence in the Record. The Award under The Scheduled

Member statute is based solely “on the character of the injury”
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and not upon the earnings or the earning capacity of the injured

worker. G.E. Moore Company v. Walker, 232 S.C. 320, 102 S.E.2d

106 (1958). McCullum v. Singer Co., 300 S.C. 103, 386 S.E.2d

471 (S.C. ARpp. 1989).

There is no need or necessity to prove nor is it pertinent
to the essential issue before the Commission as to whether or
not the Claimant has actually lost earnings.

“lose of earnings is not required for recovery
under 42-9-30; compensation is based on the
character of the inijury.” Bateman v. Town and
Country Furniture, 287 S5.C. 158, 336 S.E.2d 830
(5.C. App. 1985), Lyles v. Quantum Chemical Co.,
315 S5.C. 440, 434 8.E.2d4 292 (S8.C. App. 1993 Reh.
Denied, Cert. Denied.)

Where the substantial evidence in the Record establishes that
the Claimant has lost 50% or more of the fumnctional use of his
back to do work requiring the use of his back, the Claimant is
entitled to an Award for the maximum Award under a Scheduled

Member Award which is the equivalent of a permanent and total

disability Award for loss of use of the back. Clemmons v.

Lowe’s Home Centers, Inc.-Harbison, 420 S.C. 282, 803 S.E.2d 268

(2018) .

Due to the position being taken by some defendants and some
indications from some Commissioners that the Commission or some
members of the Commission believe that after the 2007 amendments
that wage loss has been infused intc a determination and as

evidence to be considered concerning an Award under 5.C. Code §42-
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9-30(21) for loss of use of the back, the following memorandum is
submitted:

AWARD IS PAID FOR CHARACTER OF THE INJURY.

* While the presumption under SC Code §42-9-30 (19) was always
rebuttable, the 2007 amendment was to simply set that out in
Statutory Language. The effect of any presumption under our Law
was and is as is stated in the SC Rules of Evidence §301:

“In all civil actions.., a presumption imposes on
the party against whom it is directed the burden
of going forward with evidence to rebut or meet
the presumption but does not shift to such party
the burden of proof in the sense of the risk of
non-persuasion which remains throughout the trial
upon the party on whom it was originally cast.”

In other words the Claimant had, has and will always have the
burden of proof to put forth evidence, either lay, medical
and/or otherwise, that the injured worker has lost 50% or more
of the functional use of the worker’s back to do work requiring
the use of the worker’s back which must be sufficient to prove
that fact by a preponderance of the evidence,

The misperception that the Claimant has to prove wage loss
or loss of earning capacity has been around long before the 2007
amendments and has been put to rest repeatedly by our Appellate

Courts in the cases of Bateman, McCollum, and Lyles, supra.

“The Workers’ Compensation Commission properly
ruled that a Claimant is entitled to benefits
even though the injury 4id not affect his
performance in his subsegquent job because
compensation is based on the character and extent
of the injury and not whethexr the Claimant lost
earnings or is otherwise employable in another
occupation”. Lyles, supra.

i1
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A worker is entitled to an award for total and permanent

disability for loss of earning capacity under SC §42-9-10 (A).

The pertinent part of §.C. Code §42-9-30 (21) (as Amended

2007) (the scheduled member back section) reads:

“where there is fifty percent or more loss of use of
the back the injured employee shall be presumed to
have suffered total and permanent disability and
compensated under §42-9-10 (B). (Emp. Add.).

S.C. Code §42-9-10 (B) provides that the loss of both hands,
arms, feet, legs, or vision in both eyes or any two thereof,
constitutes total and permanent disability to be compensated

according to the provisions of that section, i.e., 500 weeks.

An Award under Section (B) of §42-9-10 like an Award under
§42-9-30 (21) ie paid due to the character of the injury, not
wage loss,

*Compensation depends on the functional loss
rather than the loss of earnings.” Dykes v.

Daniel Construction Co., 262 S.C. 958, 202 S.E.2d
646.

Therefore, Awards under §42-9-30 (21) are not paid nor have they
ever been paid for wage loss as under §42-9-10 (A). They are paid
for the functional loss of use without any consideration of wage
loss. A left-handed lawyer is entitled to total and permanent
disability if he loses his right foot and right hand and the same

is true if he loses 50% of the use of his back.
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In this case, not only by a preponderance of the evidence but
the only reliable, probative and substantial evidence in the

Record on "“loss of use” establishes that Deputy Crowley has lost

50% or more of the functiomnal use of his back to do work requiring
the use of his back. The uncontradicted evidence is as follows:

A, The CORA Functional Capacity Evaluation. In the summary

of findings, the physical therapist stated:

“the Claimant demonstrated a ‘CONSISTENT' effort
during this evaluation. DIAGNOSIS: CHRONIC PAIN
SYNDROME.” “Based on results obtained, the Claimant
demonstrates the ability to perform within the
SEDENTARY physical demand category. The Claimant
lifted zero pounds below waist height, 10 pounds to
chest height and 10 pounds overhead. ...".

(Cl. APA p. 2).

B, Dr. Leonard Forrest, MD in his evaluation conducted on

January 30, 2020 stated the opinion that:

"to a reasonable degree of medical certainty,
Deputy Crowley has lost more than 50% function of
his back as a result of the two work-related
incidents (5/5/17 and 1/3/18).” (Cl. APA p. 29).

C. Ms. Harriet Fowler, M.Ed., CRC, Vocational

Rehabilitation Manager, in addition to expressing the opinion that

the Claimant was totally disabled from gainful employment in
reference to a loss of earning capacity, she also expressed the
opinion based on his physical limitations and specifically his

physical limitation on the use of his back that he was excluded

from at least 89% of the jobs in the economy and that when looking

at the entire criteria for even the sedentary work category that

13
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he was disqualified from that category as well. Her opinion was as

follows:

“Based on the client’s valid FCE, the Client is
actually excluded from all physical demand
categories including very heavy, heavy, medium,
light, and sedentary. In the US economy 92 job
titles fall into the very heavy category, 1,165 in
the heavy category, 3,373 in the medium category,
6,326 in the light duty, and 1,405 job titles in
the sedentary category. Only 11% of the 12,761 job
titles that exist in the US economy fall into the
sedentary category; and the client is excluded from
89% of the job titles in the US economy based on
his physical capacities and can only work from 2.67
to 5.28 hours total in an eight-hour day even in
the sedentary physical demand category and would
have to have an accommodation of sitting and
standing every 30 minutes even in the sedentary
category and would have reaching limitationg even
in this categoxy ...".

(CL. APA p. 47, pp. 31-48).

D. The Claimant testified that he had lost "“80%” of the use

of his back to do work requiring the use of his back.

E. Even the vocational evaluator for the Defendants found
that based on all the objective evidence from the doctors and the
functional capacity evaluation that Deputy Crowley was functioning

at a sedentary demand level.

Therefore, not only did the Claimant establish by a
preponderance of the evidence which is the standard that he must
meet before this Commission, but the reliable, probative and
substantial evidence in the Record on loss of use established that
the Claimant has lost more than 50% of the use of his back to do

work requiring the use of his back. There is simply no evidence to

the contrary.
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The Supreme Court and Court of Appeals have both repeatedly
affirmed awards for total and permanent disability for having lost
50% or more of the use of the back when the Commission awarded
that under facts identical to the ones here in the cases of, for

example, Bateman v. Town & Country Furniture, supra; Lyles v.

Quantum Chemical Co., supra.

AND
where recently the Commission has denied a Claimant benefitg

under facts identical to the ones here as in the case of

Clemmons v. Lowe’s Home Centers, Inc. - Harbison; and in the

case of Dent v. East Richland County Publlc Service District,

423 SC 193, 813 SE2d 886 (SC App. 2018) the Court didn’'t reach
the less stringent back standard but under the evidence in that
case which is on all fours with the evidence here on loss of use
found that the Commission erred by denying an injured worker
benefits for total and permanent disability under the higher
wage loss standard due to the loss of use of his back.

The Commission should reverse the Award of the Hearing
Commissioner based on the evidence in the Record and award
former Deputy Crowley the residual value of 500 weeks of
compensation for total and permanent disability for having lost
50% or more of the functional use of his back to do work
requiring the use of his back. The Claimént would submit that he

is just as disabled if not more so than an injured worker that
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has lost both of his legs or both of his feet to a work-related
injury. Just like in those cases, the injured worker can go
right back to work working sedentary work just the same as
Deputy Crowley. Again, benefits are paid due to the character
of the injury and a man that has lost his back is just as
disabled, if not more so, than a man that has lost both of his

feet, or one foot and one hand.

II. THE HEARING COMMISSIONER ERRED AS A MATTER OF LAW AND FACT
BY PAILING TO AWARD THE CLAIMANT TOTAL AND PERMANENT
DISABILITY UNDER SC CODE §42-9-10 FOR _LOSS OF EARNING
CAPACITY.

While Deputy Crowley believes that he is entitled to an
Award for having sustained 50% or more loss of the functional
use of his back to do work requiring the use of his back, under
S.C. Code §42-9-10, he is entitled to an Award for a total loss
of earning capacity as defined in the Act based on his age,
education, background and experience, and the physical facts of
the injury wherein the jobs he can perform on a residual basis
are so limited in quality, quantity or dependability that a
reasonable stable job market for them does not exist. Colvin v.

E.T. DuPont de Nemours & Co., 227 S.C. 465, B8 S.E.2d 581

(1955} :

[holding specifically that just because an
injured worker can perform work on a part-time oxr
seasonal basis; or can perform work that is very
limited as to the “quantity” of jobs that are
available in the area where he lives; or which
are limited in the “quality” of the jobs that he
can perform such as menial unskilled, minimum
wage jobs; or where he is limited by
"dependability” such as he can work in a peach
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shed or at certain seasonal work, any of which
still mandates an Award for total and permanent
disability under the Act. Also, in Colvin the
Supreme Court specifically held that a worker who
is only qualified for manual labor who can no
longer perform manual labor is entitled to an
Award for total loss of earning capacity.]

In Dent v. East Richland County Publi¢ Service Dist,, 423

S.C. 193, 813 S.E.2d 886 (SC App. 2018), the Court of Appeals
held that where a man had worked in a heavy physical capacity
job his entire life and where he had a similar educational
background to that of Deputy Crowley that the substantial
evidence in the Record established that he was entitled to an
Award for total loss of earning capacity or total wage loss due

to his injury to his back. The Court held there was absolutely

no substantial evidence in the Record that he could perform jobs

that were of sufficient in gquantity, quality, or dependability

that a reasonably stable job market for them existed. 1Im

Stephenson v. Rice Services, the Supreme Court gpecifically held

that where a disabled veteran was able to return to work doing
one specific, very limited unskilled job, that under wage loss
he was totally disabled prior to an injury sustained in that job
as defined in the Act and not entitled to benefits,

Factually, in this case the undisputed evidence from all
experts including the Defendants’ own expert who did a records

review and labor market analysis agree that Deputy Crowley

cannot return to work in his Job as a Deputy Sheriff and cannot

return to work in any of the jobe in which he has a past work

17
P1122



experience. He is limited to doing sedentary work or at best
some light duty work jobs; if the Commission wants to look at
the subjective conclusions of the Defense vocational expert who
did a records review and a labor market analysis. If the
Commission locks just at the Defendants’ vocational expert's
analysis, their expert was only able to find 12 jobs for which
former Deputy Crowley was qualified within a 50-mile radius of
his home. To qualify for a total loss of earning capacity one
does not need to be totally helpless nor unable to perform any
and all jobs. While the Act and the Supreme Court decisions and
Court of Appeals decisions speak in the alternative of either

quality, quantity, or dependability in this case based simply on

the “gquantity” of jobs former Deputy Crowley would qualify for
only 12 jobs if, and again if, you take the opinion of the
Defense vocational expert who did a records review.

This Commission, in accordance with its guiding principles
as set out in its Objectives including providing sure, prompt
and reasonable income to the victims of work-related accidents

and their dependents; and to relieve the public and private

charities of the financial burdens incident to uncompensated

occupational accidents, has always culled through the records,

not to find evidence to deny a claim, but to find evidence to
support an award of benefits and to find sufficient evidence

whereby the Claimant has met his burden of proof which is by
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simply a preponderance of the evidence or 50.00001% that it is
more probable than not that the injured worker is entitled to
the benefits sought. 1In this case the overwhelming and
uncontradicted evidence establishes that former Deputy Crowley
ie entitled to an Award for total and permanent disability for a
total loss of earning capacity. This is especially true where
the only evidence that he can do any work of any capacity
outside of the job at the Courthouse wherein they made “very
special accommodations” to allow him to continue to work in that
capacity is that he possibly may qualify for 12 other jobs
within a 50-mile radius. There is absolutely no evidence of any
accommodations in any of those jobs to allow him to continue
working. Of course that is a much higher standard than having
lost 50% or more of the functional use of the back, which the
Claimant also meets under the evidence submitted.

III. THE HEARING COMMISSIONER ERRED BY ADMITTING AND NOT
EXCLUDING THE MEDiCAL OPINLION AND EVALUATION REPORT OF DR.
JAMES BETHEA WEERE THE DEFENDANTS VIOLATED AND FAILED TO
COMPLY WITH THE PROVISIONE OF SC CODE §42-15-95.

SC Code §42-15-95 provides that an employexr, carriex, or
its representative may communicate or discuss the worker’s claim
without consent with any Provider that either provides

examination or treatment, provided that the employee muat be

given notice and this notification must comply with Section (B):

“{1l) must occur prior to the actual discussion or
communication” ... (2} advised by the employer,
carrier or its representative ... of the nature
of discussion or communication prior to
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digcussion or communication ...(3) provided with
a copy of the written questionsg at the same time
the questions are submitted to the health care
provider...”.

If Section (B) is not complied with, subsection (C) provides:

(C) Any discussions, communications, medical
reports, or opinions cbtained in violation of
this section must be excluded from any
proceedings undexr the provigions of this title.”

The evidence egtablishes that there were multiple
communications by the Defendants with Dr. Bethea and
specifically including a detailed letter attaching hundreds of
pages of medical records sent to Dr. Bethea on October 27, 2020
(Claimant APA pp. 169-170); all of which conversations and
communications occurred between Qctober 2020 and January 2021
and were not copied to nor was the Claimant made aware of any of
these; and the Claimant only became aware of such communications
with Dr. Bethea in the response to his Subpoena issued on

January 6, 2021 to Dr. James Bethea, MUSC Primary Care as set

out in the Record {Claimant’s APA, Response to Subpoena, pp.
152-170).

The Commissioner erred in violation of the Statute as a
matter of Law requiring a reversal or a new Hearing since that
evidence was obtained in viclation of SC Code §42-15-95. It was
the fruit of the poisonous tree.

The Commissioner further er;ed by accepting the medical
records and report of Dr, James Bethea, in violation of the

agreement of the Defendants to provide an evaluation for
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treatment by a specialist at the Medical University of South
Carolina, wherein it is clearly established in the Record that
Dr. James F. Bethea is not part of nor a specialist with the
Medical University of South Carolina, Department of Orthopaedics
and Physical Medicine, nor any other specialty department at the
Medical University of South Carolina and is only a treating

physician within MUSC’s, “Primary Care” at the Epic Center in

Mount Pleasant, South Carolina (Claimant APA, Tab 13 p. 135, p.
162, pp. 178-182).

Thus, the Commissioner should have excluded the report
because of the viclation of SC Code §42-15-95 which is mandatory
and further because the Defendants did not send the Claimant to
a neurological or orthopaedic back specialist as agreed to at
the Hearing before Commissioner Beck.

IV. THE HEARING COMMISSIONER ERRED AS A MATTER OF LAW BY MAKING
FINDINGS OF FACT 22, 23, 24, 25 & 26, WHICH ARE NOT
FINDINGS OF FACT BUL ARE IN FACT LEGAL OPINIONS AND LEGAL
POSITIONS. THEY CONTAIN ARGUMENTS, LEGAL POSITIONS, LEGAL
OPINIONS AND CITATIONS TO CASE REFERENCES NOT PRESENTED TO
THE COMMISSIONER, ELTHER BEFORE OR AFTER TEE HEARING, BY
EITHER PARTY WHICH CONSTITULES THE COMMISSIONER GOLING
OUTSIDE OF THE RECORD AND ARGUMENTS MADE TO HIM BY THE
PARTIES AND BASED ON A LEGAL: ANALYSIS NOT PRESENTED.

First, the Hearing Commissioner erxed specifically in
making Fin?ing of Fact #22, which is actually not a Finding of
Fact, but is a legal opinion or legal interpretation or legal
position based on a review of Law and which also is contrary to
the actual argument and objection made by the Claimant. The

Finding of Fact specifically states in pertinent part:
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“... Claimant asserts that prior physicians’
opinions are not credible because they allegedly
fail to address causation

The issue in this case is what weight to assign to
medical records that may or may not state ‘to a
reasonable degree of medical certainty’ that
Claimant’s pre-existing conditions are or are not
related to his work injuries

Additionally, the records may be admitted for

impeachment purpcses, and it is necessarily so
that a party will not know whether or not the

Records will be used for that purpose until a

witness testifies at the Hearing.”

To the contrary, the actual objection that was made, as set
out in the Record at the Hearing, and as capsulized in a letter
from the Claimant’s Counsel submitting additional authority in
support of the Claimant’s objection, was as follows:

*You will recall that we objected to medical
records for past treatment being submitted into
evidence without any supporting medical opinion
establishing a causal relationship between any of
that medical care to any of Deputy Crowley'’s
current medical problems stemming from the
accident and for which benefits are sought.
Without such expert opinion evidence, the
submission calls for speculation by the
Commission on a causal relationship. As part of
Defendants response to our cbjection, the
Defendants position was, in part that the Records
were being submitted concerning the Claimants
credibility.” '

From the Hearing Transcript:

“Mr. McDaniel: Now... another group of
objections, Your Honor ... if Counsel can show
any report by any medical position (provider)
relating any of these medical records, prior to
the time ... the first accident happened, the
second happened., If -- if she can show any
report referencing those records in reference to
it being a part of their opinion as to the
current cause of his medical problems in
reference to his low back and leg, I will be glad
to withdraw the cbjection to these documents.
Otherwige, I object to APA 6, which is from 2004
thru 2015. I -- the date of first accident was
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May 5, 2017. I object to the records from
Scotland Memorial Hospital, 9/15/06. I object to
the records from Marlboro Park Hospital from
11/13/06 through April 30, 2013, again, 13. I
object to the Hartsville Orxthopaedics and Sports
Medicine of January 2, 2008 thru 2018. I object
to the Integrated Pain Management from Jan --
actually I wrote this down and I am trying to see
where my we object to the records from Integrated
Pain Management thru April 5, 2000, I mean May 5,
2017. I have no objection to the records after
that because they are -- are -- are particularly
relevant as to showing what treatment he was
receiving after the injuries occurred. We, in
fact, put several of those records in there. So I
don't object to any of the records after that
date coming in. I do object to those records
before that time ... here it is pages 311 - 3 --
512. Those are the records that predate May 5,
2017. I then also object to the records from
OrthoCaroclina of May 15, 2013, through December

of 2013. --- and again, those are all medical
records. They are all in referencing TH --- the
records reference -- every doctor has known; and

we will submit to you knows about it. You are
going to find in the Histories that he'’s recorded
it. But there is no doctor, no medical opinion
that relates any of his current existing
problems. There is no medical opinion that they
are in any way related to any of those past
medical treatments and so i1t would be calling --
it would be asking you to speculate as to the
relationship of those records to his current
condition without such medical testimony. And ...
that’s the reason as 1 sald earlier, my
objection, that 1f Counsel shows me any medical
opinion that blames any of hig current problems
with his low back and his leg on those past
existing problems then I will ... you can let
them in., But otherwise, they are irrelevant,
immaterial and --- and call for speculation on
your behalf as to what the meaning are of thoae
récords in relation to his current file.”

(Hrg. Tr. p. 14, 1. 17 - p. 17, 1. 9).

In his Findings of Fact, Finding #18, in reference to the
prior medical history the Commissioner actually found the

Claimant credible; he found that he: “either admitted or could

not recall the extent or nature of his previous complaints
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regarding his cervical spine, lumbar spine, right groin, right

shoulder, and lower extremity complaints”.

There is no finding that the Claimant’s testimony was not
credible in any regard. After his notes for decision, and from
the additional authority cited to the Commissioner, Clark vs.

Phillips Electronics:

*Phillips contends the panel rightfully treated
all the medical evidence as suspect because (Clark
did not disclose hig 2006 injury. But Dr. Storick
deflated this theory when he testified that
learning of the 2006 injury did not change his
copinicon that the 2011 injury caused Clark’s
injuries. Phillipe c¢ould have offered contrary
evidence; without any, the panel had no basis to
discount the objective medical evidence and Crane
tells us a vague nod to credibility cannot close

the gap.

The Panel’s Absolutist treatment of Clark’s
credibility in effect adopts the Latin maximum,
well known to lawyers.. ‘false in one, false in

all’. ... Wigmore denounced the maximum as
‘primitive psychology’ that ‘is in itself
worthless‘....

. Dubious and Archaic as the saying may be, we
are not aware of any instance where it has been
used to disregard ncot just a party’'s testimony
but their entire array of proof.” (Emp. add.)

The Commissioner erred by admitting these medical records
without any medical opinion evidence stating that they were in
any way relevant concerning the Claimant’s current injuries to
his low back (not neck) and legq.

V. THE HEARING COMMISSIONER ERRED A8 A MATTER OF LAW AND FACT
IN HIS AW.ARDV OF FUTURE MEDICAL CARE.

The undisputed medical evidence establishes that former

Deputy Crowley will need all types of medical care, not included

24
P1129



in the Commissioner’s Award and specifically including chronic
pain management for the severe problems that he is having with
his low back.

Dr. Nigel Watt January 31, 2019 stated that Deputy Crowley
would not need a follow-up appointment with him because he, ‘“is
established with a pain management physician ...”.

Dr. Leonard Forrest:

"I recommend that Deputy Crowley continue his pain
management under the direction of Integrated Pain
Management and also Dr. Barbara Sarb that is
needed in order to maintain his current level of
function.”

At the time of release, 11/21/2019 Dr. Naso and Dr. Sarb
noted his current and continuing medications as:

“CURRENT MEDICATIONS - Taking: Lortab 10-325 MG
Tablet Orally Four times a day, Capacet Orally,
Zomig 2.5 MG Tablet Orally, Simvastatin 40 MD
Tablet Orally, Gabapentin 300 MG Capsule Orally
Three times a day, Hydrocodone-Acetaminophen 10-
325 MG Tablet Oral, Tizanidine HCI 4 MG Tablet
Oral, Diclofenac Sodium 75 MG Tablet Delayed
Releasge Oral, Butalbital-APAP-Caffeine 50-325-40
MG Capsule Oral, Keflex 500 MG Capsule 1 capsule
Orally every 12 hrs.

Medication List reviewed and reconciled with the
patient.”

Integrated Pain Management Ms. Sharon Coggin, PA-C:

*Mr. Crowley will need the chronic pain treatment
which we are providing him due to the condition
of his lower back without regard to his cervical
spine problems, and he will need this treatment
for the foreseeable future as reflected in our
records and treatment notes. This is my opinion
stated to a reasonable degree of medical
certainty.”

There is simply no contrary medical opinion evidence that

former Deputy Crowley will not need this medical care.
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VI. THE CLAIMANT WILL RELY ON THE EXCEPTIONS AS SET QUT IN THE
REQUEST FOR REVIEW AS TO THE OTHER ISSUES AND ERRORE OF LAW
AND FACT THAT THE COMMISISONER MADE INCLUDING THOSE ALLEGED
UNDER EXCEPTIONS #9, #11, #12, #13, $#14, #15, #16, #17,
#18, #19, #20, #21, #22 AND #23.

CONCLUSION

For the foregoing reasons, the Commission should review the
evidence and Award the Claimant total and permanent disability
based on having lost 50% or more of the use of his back to do
work requiring the use of his back under the undisputed evidence
under 8C Code §42-9-30(21), and/or for having sustained a total
loss of earning capacity under SC Code §42-9-10(A), and the
Commission should as part of this Award delete the evidence from
Dr. Bethea as having been obtained and submitted in viclation of
SC Code §42-15-95 and the Claimant’s right to cross-examination
of his accuser and in violation of the Administrative Procedures
Act. The Commission should also strike the evidence of all
prior medical treatment where there is absolutely no medical
opinion evidence establishing any causal relationship between
that past medical care and the Claimant’s current problems which
thus calls upon the Commissioner and the Commission to make a
decision based on surmise, speculation, and innuendo and to

speculate specifically as to any causal relationship.
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November 15,

2021

Respectfully submitted,

=/8

Preston F. McDaniel

McDANIEL LAW FIRM

1315 Elmwood Avenue

Columbia, South Carclina 29201
(803) 771-7211

and

Gerald Malloy, Esquire

MALLOY IL.AW FIRM

Post Office Box 1200

Hartsville, South Caroclina 29551
(843) 339-3000

Attorneys for Claimant
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BEFORE THE SOUTH CAROLINA
WORKERS’ COMPENSATION COMMISSION
WCC FILE NO. 1716288 & 1801098

Michael K. Crowley,

Employee,
Claimant/Appellant,

Vs,

Darlington County, BRIEF OF
Employer,

and

South Carolina Association of Counties SIF,

. Carrier,

)
)
)
)
)
g
) DEFENDANTS/RESPONDENTS
)
)
)
)
3
Defendants/Respondents. )

STATEMENT OF THE CASE

This maiter involves two (2) admittéd accidents sustained by Appellant/Claimant
(hereinafter “Claimant™) arising out of and in the course and scope of his employment with
Defendants/Respondents (hereinafter “Defendants™) Darlington County. Claimant was involved
in his first accident on May 5, 2017, when he was attempting to restrain a combative juvenile and
injured his right knee, Defendants provided appropriate and causally related medical treatment
with Dr. Nigel Watt, who released Claimant at meximum medical improvement (heréinafier
“MMI”) on October 5, 2017, Dr. Watt assigned a 5% impairment rating to the right lower
extremity, no permanent work restrictions, and recommended no future medical treatment. (Def.
APA #4, p.23), Throughout Claimant’s treatment and the administration of his first claim,
Claimant missed no time from work, and no temporary indemnity henefits were paid.

Shortly after his release at MMI for the May 5, 2017 injury, Claimant was involved in a
second admitted accident on January 3, 2018, when he was assisting in the removal of a car from

an icy road, and he reinjured right knee and sustained a new injury to his lumbar spine. Defendants
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again provided appropriate and causaily related medical treatment to Claimant’s right knee with
Dr. Watt, who, on January 31, 2019, opined that Claimant would not require furttier orthopedic
care for his right knee as he was already established with a pain management physician for his
right lower extremity. (Claimant APA#6, p.105). Dr. Watt did not assign any additional
impairment as a result of Claimant’s second work accident. Defendants provided a second opinion
on Claimant’s right knee with Dr. Richard Friedman, who, on October 1, 2020, stated Claimant
was al MMI and opined Claimant suffered no permanent impairment, had no permanent
limitations, and would not require any future medical treatment. (Def. APA #19, p.739).
Claimant initially saw Dr. Joseph Cheatle for an evaluation of his lumbar spine on August
15, 2018. (Def. APA#10, pp.246-248). Dr, Cheatle causally related Claimant’s symptoms to his
January 3, 2018 work aecident and referred Claimant for an MRI of his lumbar spine. (Def. APA
#10, p.248). Foliowing his MRI, Claimant returned to Dr. Cheatlé on November 14, 2018, and Dr.
Cheatle stated Claimant’s MRI was negative for stenosis and referred Claimant for an evaluation
as to the medical necessity and feasibility of a spinal cord stimulator (hereinafter “SCS™). (Def.
APA #10, p.250). Claimant underwent two (2) trials for a SCS at the direction of Dr. Barbara
Sarb, but on September 20, 2019, Dr. Sarb cited Claimant’s fajlure to see appreciable relief with
the §CS, and Dr. Sarb indicated Claimant could follow up with neurosurgery as already scheduled.
(Claimant APA#5, pp.71-72). Claimant received neurosurgical treatment with Dr. William Naso,
who released Claimant at MMI on November 21, 2019, and stated, “he can continue to werk athis
same capacity which he says he is tolerating.” (Claimant APA #5, pp.64-65). On December 1,
2019, Dr. Naso comipleted a Form 14B, wherein he assigned an 8% whole person impairment
rating—10.7% lumbar $pine rating— and recommended future medical treatment to consist of a
TENS unit and physical therapy. (Def. APA #11, p.309). On February 13, 2020, Dr. Naso provided

a letter to Claimant’s employer, stating,
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From a neurosurgical standpoint, [Claimant] can continue o work in his current capacity,

which includes being able to carry a weapon and taser. He can also accompany 4 judge,

pmwdmg the judge security inside and outside a court room, mcludmg at lunch, Otherwise
his restrictions as outlinied in his functional capacity evaluation remain.

{Def. APA #11, p.310).

Following his release at MMI for the lumbar spine, Claimant requested a sécond opinion
for his lumbar spine, which Defendants agreed to authorize and provide. On December 17, 2020,
Claimant presented to Dr. Bethea, who diagnosed Claimant with chronic lumbar syndrome and
stated that Claimant’s subjective complaints were out of line with his objective findings. (Def.
APA #20, pp.741-743). Dr. Bethea released Claimant at MMI and assigned a 3% whole person
impairment, assigned no permanent work restrictions, and opined Claimant would not require
future medical treatment. (Def. APA#20, p.742-743).

In addition to the medical treatment described above, Defendants sent Claimant for a
vocational evaluation and labor market survey with James Myérs, MA; QRP, CCM, CRP at Corvel
on April 4, 2020. On April 10, 2020, Mr. Myers prepared a report wherein he stated there was a
list of jobs Claimant could perform based on his transférrable skills and physical limitations,
including: desk officer; fraud investigator; management aid; dispatcher; surveillance system
monitor; customer service representative; collection manager; code inspector; service advisor;
information clerk; telephone solicitor; and file/office clerk. (Def. APA#18, p.725). Mr. Myers
coniducted 4 labor market survey of twelve (12) employers within a 50-mile radius of Bennettsville,
South Caralina, and of the twelve (12) employers contacted, 100% reported they were either hiring
of would be liiring in the near future. (Def. APA#18, p.726).

It is worth noting that throughout the course of both of tis claims, Claimant continued
working for:Defendants, who accommodated his work restrictions, until'liis resignation on January
5, 2021. At the hearing, Cldimant testified that his resignation was voluntary and was in part due

issues he was having with the Shetiff’s Department. (Hr. Tr., p.86; lines 10-19).
3
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On January 4, 2021, Defendants filed a Form 21, Request for Hearing, seeking an
adjudication of Claimant's entitlement to permanent partial disability (hercinafter “PPD”) and a
determination of what, if any, future medical treatment Claimant was entitled to ini order to
maintain his level of disability at MMI. On January 13, 2021, counsel for Claimant noticed the de
bene esse deposition of Dr. Bethea, set for January 27, 2021{Claimant’s APA #14, pp.171-176),
but Claimant’s counsel cancelled the deposition after leaming (he fees associated with taking Dr.
Bethea’s deposition and asserted Defendants were responsible for the cost of the deposition, (Hr,
Tr., p.10, lines 21-25). In the alternative, Counsel for Claimant requested that either Defendants
pay for the deposition or the South Carolina Workers’ Compensation Commission issue a
subpoena to Dr. Bethea for live testimony at the hearing. (Hr. Tr., p.11, lines 1-14). Defendants
argued that Claimant had ample time to conduct Dr. Bethea’s deposition and asserted there was no
existing statutory, regulatory, or case law supporting Claimant’s position that Defendants should
bear the cost of the deposition sought by Claimant’s counsel. (Hr. Tr., p.13, lines 1-13).

The case was heard by Commissioner Michael Campbell (hereinafter “Hearing
Commissioner”) on March 4, 2021. At the hearing, in addition to his objections conceming the
introduction of Dr. Bethea’s medical report pursuant to 8.C. Code Ann. § 42-15-95 and the
violation of his rights to due process resulting from him having to pay for the deposition of Dr.
Bethea and the Commission’s failure to subpoena Dr. Bethea as witness, Claimant ebjected to the
introduction of any medical records pre-dating Claimant’s initial date of accident on the grounds
that there was no medical expert opinion causally relating the prior medical records to his current
complaints, and Claintant’s prior medical records were irrelevant, immaterial; and call for
speculation as to the pertinence of the records. (Hr. Tr., pp.14-17). Defendants argued there was
no statutory, regulatory, or case law sugport for this position. Defendants argued the records were

germane to Claimant’s credibility and the history of his pain complaints. (Hr. Tr,, p.17, lines 13-
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21).

On Jjuly 6, 2021, the Hearing Commissioner issued & Decision and Order, wherein he found
that Claimant reached MMI effective November 21, 2019. (Decision and Order, p.31). The
Hearing Commissioner awarded Claimant 10% PPD to his right lower extremity as a result of bath
the May 5, 2017, and January 3, 2018, accidents, (Decision and Order, pp. 31-32). The Hearing
Commissioner awarded Claimant 25% PPD to his back as a result of his January 3, 2018, work
aceidem. (Decision and order, p.32). The Hearing Commission further found that Claimant was
entitled to future medical treatment to the back to include physical therapy and a TENS Unit in
order to maintain his level of disability as MMI as set forth by his authorized treating physician,
Dr, Naso. (Decision and Order, p.32). The Hearing Commissioner denied Claimant’s objection to
the admissibility of Claimant’s pre-accident medical records and found that Claimant’s rights to
due process were not denied, (Decision and Order, pp.29-31).

On August 6, 2021, Claimant filed a Form 30 request for Full Commission review. This
appeal follows,

ISSUES PRESENTED
L Did the Hearing Commissioner err as a matter of law by allowing the medical
report of Dr. James Bethea into evidence over Appellant’s objection related to
8.C: Code Ann: § 42-15-95?

IL Did the Hearing Commissioner err as a matter of law by allowing Claimant’s
prior medical records into evidence?

111, Did the Hearing Commissioner err as a matter of law in determining
Claimant is not permanently and totally disabled pursuant to 8.C, Code Ann.
§ 42-9-30(21)?

IV.  Did the Hearing Commissioner err as 2 matter of law in determining Claimant

is not permanently and totally disabled pursuant to 8.C. Code Ann, § 42-9-
10(A)?

ARGUMENTS/DISCUSSION
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L The Hearing Commissioner did not err in allowing into evidence the medical
report of Dr. Bethea and considering it as part of the complete evidence in the
record.

At the outset of the hearing on March 4, 2021, Claimant objected to the admission of the
medical report of Dr, Bethea pursuant to S.C. Code Ann. §42-15-95 and made an objection related
to Claimant’s right to exercise due process in cross-examining Dr. Bethea, (Hr. Tr., p.1], lines 9~
14). Specifically, Claimant objected to (1) the Hearing Commissioner’s decision to allow the report
of Dr. Bethea to come into evidence despite Claimant not being copied on Defendants’
correspondence to Dr. Bethea requesting a second opinion, prior to Dr: Bethea ever providing any
examination, (2) the Hearing Commissionet’s refusal to subpoena Dr. Bethea as a witness 1o the
hearing, and (3) Claimant having to pay for the deposition of Dr. Bethea instead of requiring
Defendants to pay for the deposition Claimant noticed. (Hr. Tr., pp.5~11). For the reasons set forth
below, Defendants maintain that these arguments lack merit and are not supported by either statuie
or case law, and therefore, the Hearing Commissioner properly allowed Dr. Bethea’s medical
report to be entered into evidence and considered as part of the evidence as a whole.

a. Defendants® October 27, 2020, Ietter to Dr. Bethea requesting a second
opinion cvalunation was not in violation of 5.C. Code Ann, § 42-15-95.

Claimant asserts that the Hearing Commissioner erred in allowing the medical report of
Dr. James Bethea into evidence on the grounds that it was obtained in violation of 8.C. Code Ann.
§ 42-15-95(B), which states,

A Health care provider who provides examination of treatment for any injury,
disease, or condition for compensation is sought under the provisions of this title
may discuss or communicate an employees medical history, diagnosis, causation,
course of treatment, prognosis, work restrictions, and impairments with the
ihsurance carrier, employer, their respective dttorneys, or certified rehabilitation
professionals, or the commission without the employee’s consent. The employee
must be:

1) notified by the employer, carrier, or its representative requesting the
discussion or communication with the healthcaré provider in & timely
fashion, in writing or orally, of the discussion or ¢ommunication and may

6
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attend and participate. This notification must occur prior to the actual
discussion or communication if the healthcare provider knows the
discussion or communication will occur in the near future;

2) advised by the employer, carrier, or his representative fequesting the
discussion or commminication with the healthcare provider of the nature of
discussion or communication prior to the discussion or communication; and

3) provided with a copy of the written questions at the same time the questions
are submitted to the healthcare provider. The employee must also be
provided with a copy of the response by the healthcare provider.

5.C. Code Ann. § 42-15-95(B) (emphasis added).

In his brief, Claimant references “multiple communications by the Defendants with Dr.
Bethea and specifically including a detailed letter attaching hundreds of pages of medical records
sent to Dr. Bethea on October 27, 2020; ail of which conversations and communications occurred
between October 2020 and January 2021 and were not copied to nor was the Claimant made aware
of any of these...” (Appellant’s Bref, p.20). Other than the October 27, 2020, letter from
Defendants to Dr. Bethea, Claimant fails to cite or identify any other allegedly improper
communications by Defendants, As such, Defendants will address the October 27, 2020, letter
referenced by Claimant is in this brief.

Defendants October 27, 2020, letter to Dr. Bethea was sent prior fo Dr. Bethea ever having
any contact with or performing any examination of Claimant in this case. Defendants agreed to
provide Claimant with a second opinion pursuant to a consent order.! Defendants® October 27,
2020, letter to Dr. Bethea requested that he perform a second opinion evaluation of Claimant.
(Claimant’s APA #13, p.169-170). A review of the letter shows that the correspondence included
an enclosed copy of Claimant’s complete medical records for review, a brief synopsis of
Claimant’s treatment to date, and the identification of specific medical opinions to be addressed if

Dr. Bethea agreed to perform the evaluation. The issues referenced in the letter included whether

Dr. Beéitiea felt Claimant bad reached MM, if Dr. Bethea did feel Claimant had reached MMI,

! See Consent Order dated Qctober 29, 2020, in Commission File.
7
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what impaifment he felt Clamant sustained, what permanent work restrictions he would assign as
a result of Claimant’s injuries, anid what future medical treatment Claimant would require as a
result of his injuries. (Id.) The letter goes on to ask what treatment Dr. Bethea would recommend
at this time if he did not feel Claimant had reached MMI. (Id.)

Nothing in Defendants October 27, 2020, letter to Dr. Bethea could be construed as a
“discussion or communication that would conflict with or interfere with the employee’s
examination or treatment,” as set forth in 8.C. Code Ann. § 42-15-95(B), which is the purpose of
statute's limitation on unilateral communication with health care providers.

Defendants acknowledge that once Dr. Bethea provided examination or treatment of
Claimant, Defendants would then have a statutory duty to notify Claimant and his attorney of the
communication in advance and give them the opportunity to participate in any ongoing discussions
or communications; however, that requirement does take effect until the doctor “provides”
examination of treatment of Claimant, as stated in the clear and unambiguous language of § 42-
15-95(B). Unless and until Dr. Bethea “provides” examination or treatment, the statute is not
applicable. As such, Defendants’ October 27, 2020, letter to Dr. Bethea requesting a second
opinion was not a violation of § 42-15-95(B), and the Commissioner properly allowed into
evidence for consideration the subsequent December 17, 2020, medical report of Dr. Bethea.

b. Claimant’s right due process were not violated with respect to his
opportunity to cross examine Dr. Bethea,

Dr. Bethea’s medical report was timely and properly admitted into evidence as an APA
submission in accordance with South Carolina Regulation 67-612. Despite Defendants’ proper
submission of Dr. Bethea's medical report as evidence pursuant to the regulation, Claimant still
argues he was denied his right to due process based on the Commissioner’s refusal to subpoena
Dr, Bethea as a witness to the hearing and Defendants’ refusal to pay for Claimant’s deposition of

Dr. Bethea.
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In this case, Claimant had ample time to depose Dr. Bethea, and Claimant even scheduled
the deposition of Dr. Bethea, only to cancel it on his own efter learning that he would have to pay
for the deposition. The South Carolina Rules of Civil Procedure govering the use of depositions of
treating physicians and other specified treating health care providers clearly states, “the cost of the
deposition, including materials and fees, shall be borne by the party noticing the deposition.” Rule
30(i), SCRCP.

Under S.C. Reg. 67-1302, the South Carolina Workers® Compensation Commission
establishes 2 maximum allowable payment for the provision of medical services based upon a
relative value scale and a conversion factor set by the Commission, “The maximum allowable
payments and any policies governing the billing and payment of services provided by medical
practitioners shall be published in a medical services provider manual.” 8.C. Reg. 67-1302 (A)(1)—
commonly refemred 10 as the “Fee Schedule.” Under the Medical Services Provider Manual,
reimbursement for medical testimony by deposition or testimony by appearance for physicians is
governed by Code SC004, which outlines that depositions are capped at $400 for the first hour and
$100 to report each additional quarter hour.

To that end, Dr. Bethiea’s request for payment for his deposition was in line with the Fee
Schedule; There is no statufory authority supporting Claimant’s argument that Defendants should be
required to pay for the deposition of the doctor simply because Claimant wants to cross examine
him. It is regular and customary practice in workers’ compensation that either party take the
deposition of both authorized treating providers and medical providers retained by either side if they
want to investigate or challenge their medical opinions.

Further, Claimant fails to cite any anthority in support of his argument thiat the Commission
i8 required fo iSsue a subpoena to a médical provider to testify live at a hearing. Defendarits argue it

would be improper for a Hearing Commissioner to step into either pariy’s role in discovery or
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litigation and subpoena a witness on behalf of a party to testify a hearing, as opposed to remaining a
neutral party tasked with adjudicating the claim.

¢. Dr. Bethea’s medical report was not in violation of any agreement between
the parties for Defendants to provide Claimant with & second opinion.

Next, Claimant contends that the Hearing Commissioner erred by accepting the medical
report of Dr. Bethea in violation of Defendants® agreement to provide an evaluation for treatment
with a “specialist™ at the Medical University of South Carolina. Claimant argues that Dr. Bethea
is not part of, nor a specialist with, the Medical University of South Carolina. (Appellant’s Brief,
p.21).

The agreement Claimant is referencing is a consent order that was issued on October 29,
2020, which states, “[d]uring the pre-hearing conference, Claimant requested a second opinion for
his low back to be provided by Defendants. Defendants have agreed to provide a second opinion
with the Medical University of South Carolina with a doctor of their choosing.”* The consent
order, which was signed by both parties and approved by this Commission, did not specify any
additional requirements on the specialty or specific department-of the doctor Defendants were
allowed to choose. Dr. Bethea is board certified orthopedic surgeon within the Medical University
of South Carolina’s system.® Accordingly, Défendants’ selection of Dr. Bethea as the board
certified orthopedist chosen to perform Cleimant’s second opinion was in accordance with the
October 29, 2020 consent order, and the Heating Commissioner properly allowed Dr. Bethea's
report into evidence for consideration as part of the total evidence in the claim.

1 B The Hearing Commissioner properly admitted into evidence medical evidence
prior to Claimant’s first date of accident.

Claimant argues the Hearing Commissioner erred by admitting into ovidence, over thi

2 S=z Consent Order dated Cctober 29, 2020, in Commission File (emphasis added).

1 See- MUSC Pravider Directory: htips:/muschealth.org/MUSCApps/PreviderDirectory/Bethea-James
' 10
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objection of Claimant, medical records prior to the date of Claimant’s first accident. (Appellant’s
Brief, pp.2-3). Claimant states that this was an error,

“[O]n the basis that there was no medical opinion offered that any of that medical

care ot freatment in the records was relevant or material to the current issues before

the Commission. Such records are only rélevant and material and not prejudicial

where there is expert medical opinion evidence giving a causal relationship.

Otherwise, a review of medical records by a Commissioner constitutes and calls for

surmise, speculation, and. innuendo as to any casual connection or relevancy

between those prior medical records and treatment as to the current issues before

the Commission.

(Appellant’s Brief, pp.2-3).

Defendants assert that this argument completely lacks merit and has no support in any
statute, regulation, or case law. Simply put, there is no legal basis for Claimant’s argument that a
Commissioner should not be allowed to review prior medical evidenice and assign whatever weight
he or she deems appropriate as it relates to a claimant’s current condition and request for benefits.
Evidence of a claimant’s pre-accident medical history goes to the issue credibility of a claimant’s
complaints and to a determination of what existing problems Claimant has, and whether they are
related to his accident produced injuries.

Further, there is no statute or case law supporting Claimant's argument that pre-accident
medical records must contain an expert medical opinion causally relating the records to the current
issues-before the Commission, A Commissioner is free to accept the pre-accident medical records
as evidence and assign them whatever weight he or she deems appropriate in conjunction with

their well-established statutory authority.

NI, The Hearing Commissioner properly found that Claimant was not
permanently and totally disabled pursuant te S.C. Code Ann. § 42-9-30(21).

In his brief, Cldimant erroncously states that “the only reliable, probative, and substantial
evidenee in the record” regarding Claimant’ loss of use to the' back supports an award of permanent

and total -disability pursuant to S.C. Code Ann. § 42-30(21). (Appellant’s Brief, p.13). Claimant

1l

P1144



goes on to cite what he erroneously labels as uncontradicted evidence, including: Claimant’s FCE;
the opinion of Claimant’s independent medical evaluation (hereinafier “IME™) doctor, Dr. Leonard
Forest; the vocational report of Claimant’s expett, Harriet Fowler; and the lay testimony of
Claimant.

Claimant blatantly ignores any and all evidence which contradicts the self-serving evidence
he relies upon, including: the opinion the authorized treating physician, Dr. Naso; the vocational
evaluation and labor market survey of James Myers; and the opinion of Dr. Bethea. In total,
Claiment received three (3) different impairment rlatings to his back as a result of his injuries,
including 10% impairment by his authorized treating physician, Dr. Neso, 3% impairment by Dr.
Bethea, and 13% impairment by Dr. Forest.

In workers’ compensation cases, the Commissioner’s job is to weigh competing evidence,
assign whatever weight he or she deems appropriate to the evidence, and adjudicate the issues
before them accordingly. As the Supreme Court stated in Skarpe v. Case Produce, Inc., “expert
medical testimony is designed to aid the Workers’ Compensation Commission in coming to the
correct conclusion, and therefore, the Commission determines the weight and credit to be given to
the expert testimony.” Sharpe v. case Produce, Inc., 336 8.C. 154, 519 8.E.2d 102 (1959).

Typically, cases involve conflicting evidence with regards to medical opinions. “In a
workers compensation action, the existence of any conflicting opinions between doctors is a matter
left to the Workers’ Compensation Cornmission.” Harbin v. Owens-Corning Fibergluss, 316 S8.C.
423, 450 S.E.2d 112 (Ct. App. 1994).

In this case, -other than essentially arpuing a dissatigfaction with the Comimissioner’s

findings regarding the extent of loss of use suffered by Claimant, Claimant has failed to articulate
any actual error on behalf of theé Hearing Commissioner. Defendants assert that the Hearing

Commissioner’s findings with regard to the extent of disability Claimant sustained to the back:

12
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pursuant to S.C. Gode Ann. § 42-9-30 are completely in line with the ratings assigned by the
various doctors and other evidence in the record. Although an award of greater than 50% loss of
use to the back presents & rebuttable presumption of permanent and total disability, the evidence
in this case included Dr. Naso’s opinion that Claimant could continue working in his current
position, the vocational evaluation performed by James Myers, which included a variety of jobs
Claimant could perform within his restrictions, and the labor market survey performed by Mr.
Myers identifying a number of currently available positions in Claimant’s area,

In support of his argument, Claimant relies on his own testimony that he lost 80% use of
his back. (Hr. Tr., p.72, line 21). Although the Hearing Commissioner is entitled to accept lay
testimony in addition to medical evidence, our Supreme Court has stated “[i]t [is] for the
Commission to give the testimony of the injured workman and his wife such probative value as it
deems proper under the circumstances.” Dykes v. Daniel Const. Ce., 262 S.C. 98,2020 S.E.2d 646
(1974).

To accept Claimant's argument as set forth in his brief, all that is required to prove
permanent and total disability would be the submission of an IME opinion of a doctor paid for by
Claimant in combination with Claimant's own self-serving testimony. Acceptance of this
argument would eviscerate the Commission’s statutory duty to weigh all evidence in record and
adjudicate each case accordingly and essentially render a hearing before a Single Commissioner
moot.

IV. The Hearing Commissioner properly found that Claimant was nat

permanently and totally disabled pursuant to S.C. Code Amn, § 42-9-
10(A).

Claimant erronecusly argues that the Single Commissioner failed to award Claimant

permanent and total disability under §.€. Code Ann. § 42-9-1 0. “The general test of total disability

is inability to perform services other than those that are “so limited in quality, dependability, or

13

P1146



quantity that a reasonable market for them does not exist” Wynn v. People's Natural Gas Co., 238
S.C: 1, 118 S.E.2d 812 (1961).

As set forth in the argument above, the evidence in this case demonstrated that Claimant
was not permanently and totally disabled. Claimant’s authorized treating physician, Dr. Naso,
stated that Claimant could continue to work in his current capacity (Def. APA #11, p.310).
Defendants’ vocational expert, Jamhes Myers, identified a number of jobs Claimant could perform
within his work restrictions and identified twelve (12) positions currently available in Claimant’s
area.

Based on the evidence in the record, the Hearing Commissioner propetly found that
Claimant was not permanently and totally disabled pursuant to 8.C. Code Ann. § 42-9-1 0, and his
ruling should be affirmed in full.

V. The Hearing Comimissioner’s award of future medical care was proper based

on the evidence in the record.

Although Claimant fails to identify this issue as one of the Hearing Commissioner’s four
(4) errors of law and fact at the outset of his brief, Claimant includes & final argument that the
Hearing Commissioner erred in his award of future medical care. (Appellant’s Brief, pp.24-25).

In response, Defendants maintain that the Hearing Commissioner’s finding that Claimant
was entitled to future medical treatment, to consist of physical therapy and TENS Unit was
appropriate based on the evidence in the record. The future treatment recommendations were
specifically stated by Claimant’s authorized treating neurosvrgeon, Dr. William Naso, in his Forri
14Bdated December 1, 2019. (Def.-APA #11, p.309). In his brief, Claimant cites an opinion of
Ms. Sharon Coggin, PA-C; at Intcgrated Pain Management, where Claimant was receiving pain
management tréatment priof to either of his work accidents. Ms. Copgins states that Claimant will

need chroriic pain management tredtment that they are providing him dué to the condition of his
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lower back without regards o his cervical spine problems, (Claimant’s APA #4, p.62a). Neither
Ms. Coggins, nor any other providers at Integrated Pain Management, were authorized medical
providers in this case. To the contrary, Dr. Bethea opined that Claimant’s subjective complaints
were out of line with-his objective findings, and he did not belicve Claimant would require any
future medical treatment as a result of his injuries. (Def, APA #20, p.740).

In this case, like almost every other case beéfore the Workers’ Compensation Commission,
the Hearing Commissioner was tasked with making a decision in light of conflicting medical
opinions. It is well established law that “[iJn a workers compensation action, the existence of any
conflicting opinions between doctors is a matter left to the Workers’ Compensation Commission.”
Harbin v, Owens-Corning Fiberglass, 316 S.C. 423, 450 S.E.2d 112 (Ct. App. 1994). The Hearing
Commissioner in this case considered the complete evidence in the record and appropriately
awarded future medical treatment consistent with what was recommended by Claimant's
authorized treating neurosurgeon, Dr. Naso. As such, the Hearing Commissioner made no error in

his award of future medical treatment, and his decision regarding the same should be affirmed.

CONCLUSION

Based on the arguments set forth above, the Hearing Commissioner’s findings of fact and
conclusions of law set forth in his July 6, 2021, Decision and Order should be affirmed in full. The
Commissioner apptopriately edmitied into evidence the medical report of Dr. Bethea and
conisidered it aiong with the other evidence in the record in determining Claimant’s -PPD and
entitlement to fliture medical treatment, Claimant had ample opportunity to depose Dr. Bethea in
accordance with the Administeative Procedures Act and the South Carlina Rules of Civil
Procedure, and the Hearing Commissioner was under no requirement to subpoena Dr. Bethea to
testify, s a live witness at the hearing. To that end, Clairhant was iri no way denied any right 1o

due process in {his matter. Finally, the Hearing Commissioner considered the evidence as a-whole,
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including the complete medical records, vocational evaluations, and witness testimony, and
determined Claimant was not permanently and totally disabled, awarding Claimant appropriate
PPD in accordance with S.C. Code Ann. § 42-9-30, As a result, the Hearing Commissioner’s

rulings should be affirmed in full,

Respectfully submitted,

WILLSON JONES CARTER & BAXLEY, P.A.

Jotui Gfbriel Cogpfpla; Esqidre
3600 Forest Drive, Suite 204
Columbia, SC 29204

Attorney for Defendants

Date: December 6, 2021
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CROWLEY V. DARLINGTON COUNTY, ET AL~ 2

CALL TO ORDER:

COMMISSIONER CAMPBELL: Today's hearing date is March
4th, 2021. This is Workers' Compensation Case
File Number 1716288 and 1801098. The Claimant
is Michael Crowiey, represented by Preston F,
McDaniel and Gerald Malloy. The Employer 1is
City of Darlington. The Carrier is South
Carolina Association of Counties S51IF,
represented by Anne B. Noonan. The date of the
2017 accident was May 5th, 2017. The date of
the 2018 accident was January 3rd, 2018. There
was an average weekly wage of 5864.35 with a
corresponding compensation rate of $576.26 with
the -- which the parties have stipulated to.
APAs have been submitted. Are there any
objections to APAs, jurisdictioen, venue or any
other items?

MS. NOONAN: None from the Pefendant's, Your Honor.
Only that we're Darlington County, it's not the
City of Darlington and I deon't know why the
case started out with City of Darlington.

COMMISSIONER CAMPEELL: Okay, yeah. Okay and I
thank you for that correction. I saw that I

had it on one notice one way and the other the

1230 Richland Street / Columbia, SC 29201
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CROWLEY V., DARLINGION COUNTY, ET AL, 5

MS. NOONAN: Right —

COMMISSIONER CAMPBELL: -—-- other way -

MS. NOONAN: -~- yes, sir.

COMMISSIONER CAMPBELL: ~-- 80 thank you for that
correction. Thank you. Mr. McDaniel?

MR. MCDANIEL: Your Honor, objection to APAs.

COMMISSIONER CAMPRELL: VYes.

OBJECTIONS :

MR. MCDANIEL,: Commissioner, first off, we object to

the report of Dr. Bethea that was submitted by
the Defendants, we object to that. You'll find
numerous documentsg in the file. That
evaluation by Dr. Bethea came abcut due te our
request for -- to be seen by a doctor to see if
there was anything furthezr that could be done
in reference to his treatment to hopefully get
him out of some of the prain he's in. As a
result of that, the Defendants agreed, and they
sent him to Dr. Bethea. We did not receive any
correspondence or communication in reference to

that point other than a notice when it was

actually set up. We - we then issued a
subpoena duces tecum -- duces tecum, which is
also in the record un- -- under tab 13, in

which it was disclosed, we found out that Dr.

1230 Richland Street / Columbia, SC 29201
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CROWLEY V. DARLINGTON COUNTY, ET AL. 6
Bethea had in fact recelived a -- a
communication, various communications, but one
importantly is a - a letter from Commi- -=-Msg .
Noonan in October, requesting evaluation and
providing him numerous records. And also
setting out various requests for him to address
various issues that were far beyond that which
was requested in reference to an evaluation.
We object to that report coming into the record
based on numerous reasons. One of which is
basically klackletter law under Section
42-15-95, Anytime any physician sees an
injured worker, either for examination or for
treatment, the -- the Defendants can notify,

they can talk to the physician without our

consent, but only under circum- -- only on
speci~ -- certain specified specific reasons,
which -- among which is that they must notify
us -- they must notify wus of +the actual

discussion or communication before or at the
same time that they make that communication or
notification with the - the doctor. They did
neoet do that in this case. We omrly found out
about this communication and the records were

sent when -- in response to the subpoena duces

1230 Richiand Street / Columbia, SC 29201
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~ CROWLEY V. DARLINGTON COUNTY, ET AL. 7
tecum that we filed with Dr. Bethea after we
received the copy of his report. So under
subsection C of 15 - 42-15-95, any
discussions, communications, medical reports or

opinions obtained in violation of this section

must be excluded from any proceeding. We'd ask
that it be prescluded [sic] -- be excluded on
that basis also. Now, in addition, after

receiving a copy of the evaluation and
realizing that it -- we first requested that I
= I wrote various letters to the Commission.
Cne to Commissioner Beck ingquiring about having
a conference to see whether or not the report
went far afield from that which would have been
requested and agreed to. In addition to that,
at one point, I wrote, Commissioner, you a
letter in which I requested that Dr. Bethea —--

MS. NOORAN: Objection. None of that is evidence in
this case.

MR. MCDANIEL: It's part of the record.

MS., NOONAN: I don't think it's part of the record
that he's making a determination on today.
COMMISSIONER CAMPBELL: I - I'll -- let -- let him

continue with what he's saying and then -~ go

ahead Mr. McDaniel.

1230 Richland Street / Columbia, SC 29201
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CROWLEY V.. DARLINGTON COUNTY, ET AL. 8
MCDANIEL: -Part of the record today is the
subpoenas and we then, while we are not
required to pay for to cross-examine their
expert or a doctor they chcse, we issued a
subpoena duces tecum. First you'll find that
we issued under tab 14. We issued & subpoena
duces tecum to take the deposition of the
doctor who served him with a -- by affidavit,
personal service for him to appear in the
deposition at the law offices of the Gibson Law
Firm in Charleston, South Carolina. Th?n, as
a courtesy, I also wrote an email, which is in
the record, which in wherein we agreed to --
we’d conduct the deposition at a place more ti-
- at another time and another place more
convenient to the doctor. I did not want to
inconvenience the doctor, but you'll notice in
the subpoena duces tecum, which was taken to de
bene esse, which is purposes of testimony in
lieu -- testimony in lieu of appearance. ail
right. ©Now, that I served him with a notice of
the deposition de bene esse, and it was for the
purposes of cross-examination pursuant to and
including but not limited to the Administrative

Procedures Act and -- and the statutes of this

1230 Richiand Street / Columbia, SC 29201
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CROWLEY V. DARLINGTON COUNTY, BT AL D
Commission and the rules of this Commission,
exercising my right to cross-examine him on the
report that they had notified us and had placed
in the record as part of the filing of the 21.
And which they had placed in the reccrd, sought
to be placed in the record teoday. So we
scheduled it for the limited purpose of cross-
examination as advisable, Commissioner, prior
to this, in our off the record conference of
the United States Supreme Court decisions and
South Carolina Supreme Court decisions and in
accordance with Section 1-23-330, 320 and 330,
you are guaranteed the right to Cross-
examination of any individual or record that is
placed in the right, if it's at all anyway
prejudicial to the Claimant. Cf course,

obviously, this is prejudicial to the Claimant.

A

But it's -- you have that guaranteed right and
we sought to exercise that right based on —- we
didn't have -- we did not have to do that. The

Supreme Court decision said that where the
Claimant requests, and Social Security
Administration hearing, the right of cross-
examination, the Administration brings that

witness to the hearing so that he may exercise

1230 Richland Street / Columbia, SC 29201
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CROWLEY V., DARLINGTON COUNTY, BT AL. 10
that right. Now, the same thing applies here.
It applies in every oéher court, every other
situation. Matter of fact, I have this very
same case befcre the South Carolina Court of
Appeals right now and I don't know whether or
not they're gonna reach it. But in other
words, due process ~- think about this. in
other words, they have the right to go out and
pay and you'll see in the records, they pay Dr.
Bethea $5,000 for this evaluation. They have
the right, the Defendants, both sides have the
right, but in other words, you can go out and
hire an expert, pay 'em whatever and then I --
at which can completely destroy a person's

case, destroy this man's life and he's got to

pay whatever that -- that doctor to examine
that doctor. Ha- -- you know, it is -- that is
so abhorrent to everything I believe and -- and

the constitution stands for. But anyway, we
chose to go ahead and try to exercise that
right. Then Dr. Bethea notified us, and this
is in the record, that he would not go forward
with a deposition unless we paid him in advance
$400 for the first hour and $400 for every hour

after that. I'm not gonna pay to cross-examine

1230 Richland Streét / Columbia, SC 29201
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"CROWLEY V. DARLINGTON COUNTY, ET AL. 11
their -- their foreign expert. I then also
requested that either they be made to take the
depositicn of Dr. Bethea so that we can
exercise our right of cross- examination or
that this Commission issues a Commission
subpoena, which used to be done all the time,
for a witness to appear that was necessary or
proper disposition of the issue before it. So,
I would o¢bject to it being submitted into
evidence on the basis of 42-15-95. I would
also object to it on the basis of it violates
our right of cross-examination for them not to
be required to pay for either the deposition or
to bring ‘em here. If -- if the Court wants to
leave -- the Commission wants to leave the
record open for them to pay for the deposition
so that I may eXercise my right to cross-
examine him, th~ -- cross-examine him in

reference to that report, 1I'd perfectly be fine

with that. Now, so I object to that on that
basis. In addition -
COMMISSIONER CAMPBELL: And I will typic- -~ well, i

was gonna let her respond to that objection,

and then I know you have other -—-

MR. MCDANIEL: Okay.

ﬂ(:‘ CREEL COURT REPORTING, INC.
, @' 1230 Richland Street / Columbia, SC 29201
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CROWLEY V. DARLINGTON COUNTY, BT AL 12
COMMISSIONER CAMPBELL: ~-—- that you will ask ---
MR. MCDANIEL: --- that's fine.

COMMISSIONER CAMPBELL: So You can respond to that -
= to that objection, ma'am.

REPLY TO OBJECTION:

MS. NOONAN: Thank you, Your Honor. First of all,
42~15-95 of the South Carolina Code applies, as
it says in the actual statute, once the
pPhysician examines or treats the injured
worker. So before that occurs, the Defendants,
who are setting up examinations with their own
witnesses, are allowed to communicate with the
doctors and send them ceorrespondence. If that
- I've never seen that misapplied to say that
before any worker is even seen by a physician,
that the Defendants or the other Party cannot

communicate with that doctor to set up an

opinion. So that -- that clearly does not
apply in this case. He had not been evaluated
or examined by Dr. Bethea at that time. And

then as soon as we received the report we sent
everything to Mr. McDaniel. Now, the argument
that the -- the report of Dr. Bethea should be
excluded because they were denied their right

to due process, I think it's just absurd. He

1230 Richland Street / Columbia, SC 2920]
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CROWLEY V. DARLINGTON COUNTY, ET AL. 13
had the right for the past couple of months to
depose Dr. Bethea, it was set by zoom, everyone
was going to attend. They cancelled it arguing
that even though they have the right to examine
him on cross that we should bear the burden of
that and pay for it. Well, we're already
bearing the burden of the second opinion that
they asked for that we agreed to. So we
already paid for +that. Nowhere wunder the
Administrative Procedures Act or the Civil
Rules of Civil Procedure, does it say that the
other party has to pay for your expert
depositicns, even if it's that parties expert,
That =-- that is nowhere, that's =-- that's why
I don't even have a legal memorandum to hand up
to you to -- to refute that, because it doesn't
exist. Thank you, Your Honor.

COMMISSIONER CAMPBELL: Yeah. And as we discussed,
as part of the pre-hearing conference, I ~- I
will allow the report to come in and alsoc Mr.
McDaniel, as we discussed, with regard to the
issue of the'deposition, I said I would address
that in my order.

MR. MCDANIEL: Ckay, thank you, Commissioner.

COMMISSIONER CAMPBELL: Yes, sir. And if you have

1230 Richland Street / Columbia, SC 29201
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CROWLEY V. DARLINGION COUNTY, ET AL. 14

anything additional objections, please voice

them at this time.

MR. MCDANIEL: Yeah, I would note that during her
response, that counsel stated that, in
reference to them choosing their witnesses. I

would ask you only to, in reference to that, in
your consideration of that, remember that this
was an examination that we had reqguested. So
I'm not exactly sure how that became their
witness, and thus voiding the right under the
42-15-95, for that report to come in or them --
allowing them to contact for a mutually agreed
upon examiner to contact them without any
communication with us about that communication.
COMMISSIONER CAMPBELL: All right.

ADDITIONAL OBJECTIONS:

MR. MCDANIEL: Now. And I do have eth- -- another
group of objections, Your Honor. The -- I'm
not going to - I - I've used this term before.
T don't want -- I want to keep our eye on the

prize and so I'll get to our position as soon
as possible. But if -- if counsel can show any
report by any medical position of relating any
of these medical records, prior to the time

that this -- the second action -- the first

: A CREEL COURT REPORTING, INC.
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CROWLEY V. DARLINGTON CCUNTY, ET AL, 15

accident happened, the second accident
happened. If -- if she can show any report
referencing those records in reference to it
being part of their opinion as to the current
cause of his medical problems in reference to
his lew baek and leg, I will be glad to
withdraw the objection to these documents.
Otherwise, I object toc APA 6, which is from
2004 through 2015. I -- the date of first
accident was May 5th, 2017. I object to the
records from Scotland Memorial Hospital,
9/15/06. I object +to the records from
Marlborouvgh Park Hospital from 11/12/06 through
ARpril 30th of 2013, again, ‘13. I object to
the Hartsville Orthopedics and Sports Medicine
of January 2nd, 2008 through 2018. T object to
Integrated Pain Management from Jan ~- actually
I wrote this down and I'm trying to see where
my -- we object to the records from Integrated
Pain Management through April the 5th of 2000,
I mean May the 5th of 2017. I have no
objection to the records after that because

they were - are -;taﬁggﬁagxépu%a&iyﬁﬁ@ﬁgmanx*a%L

B o R

« o showing. swhatl. kpeatme Dt he_was—recedving

after the ihfuntea.ggpgﬁﬁgd. We, in fact, put

1230 Richland Street / Columbia, SC 29201
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CROWLEY V. DARLINGTON COUNTY, ET AL. 16
several of those records in there. 8%, don't
_object to any of the record$-aftew-that date

coming in. I do object to those records before

that time. And, for the life of me, if I can

find the -- I think it's through page 531.
Here it is -- here it is, pages 311 through 3-
-- 5l12. Those are the records that pre date

May 5th of 2017. I then also object to the
records from Ortho Carolina of May 15th, 2013,

through December of 2013. And then I - I don't

ocbject to -- I object to those records. And
again, those are all medical records. They're
all in referencing th- -- the records reference

~- every doctor has known, and we will submit
te you, knows about it. You’re gonna find in

the histories that he's recorded it. % Buf there
s

is--no doctor,” no medidal ~épifion “that ¥ela

Gany o f hiss-current- exrstlngaproblems {Tﬁérer

pr——— -

1@?HL~6:1£7 uld -} e*calllnq.—- it

=, L R

o

wouldosber askin _yon~ ‘to-Tspeculite . A £o:"the -
‘W g E ____ - -

;relatlonshup of‘those recerds ES. hls-current

o iR e

ﬁmcondltannJW$thbuxmsuﬁHﬁmedidai;lhﬁiimggigj'And

that's the reason for- ~- that's the reason I
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CROWLEY V., DARLINGTON COUNTY, ET AL. 17
said earlier, my objection, that if counsel
shows me any medical opinion that blames any of
his current problems with his lew back and his
leg on those past existing problems then I'11
- I'll be glad to -- you can let 'em in. But
otherwise, they're irrelevant, immaterial and
all -- and call for speculation on your behalf
as to what the meaning are of those records in

relatien to=his -current_file,
— = [ A

COMMISSIONER CAMPBELL: 2And I'll let you respond to
the objection.

REPLY TO OBJECTIONS:

MS. NOONAN: Yes, Commissioner. I -- I feel like
that's a faceless objection just to make the
record smaller. Wé're allowed to put in his
prior medical history. There hasn't been any
reference to an objection to that before. Aand
all of those medical records go to both the
issue of credibility and to show the history of
his pain complaints. There's no reason that

they should not come in.

COMMISSIONER CAMPBELL: And I -- as I've said, I'il
l- -- let 'em in and give 'em the weight that
I feel that they deserve. And, any -- any

further objections, M¥r. McDaniel?
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" CROWLEY V. DARLINGTON COUNTY, ET AL, 18
MR. MCDANIEL: No, like I said, they're numerous

factual statements made by counsel and her

facts are in controversy, her opinions on - on
facts. But I'm not going to make any for -
I'll - I'll - one or -- one or two of those I

will bring up during examination.

COMMISSIONER CAMPBELL: Okay. All right. Anymore?

MS. NOONAN: I don't want to prolong this anymore.
No, Your Honor,

COMMISSIONER CAMPBELL: Okay. All right. Without
further objection, the Commission File becomes
a part of the record with the exception o¢f
self-serving declarations and unstipulated
medical reports. We are here tcday, Ms.
Noonan, on the Form 21s that you've filed with
the Commission. S0 if you would, please put
your position on the record and let us krow
what vou're seeking here today, ma'am?

CARRIER'S POSITION:

MS. NOONAN: Yes, Youxr Honorx. We are seeking a
determination of the extent of ©permanent
partial disability for Mr. Crowley based on two
different workers' compensation accidents that
have been consolidated for today. The first on

was May 5th, 2017. The second is January 3rd

i" L CREEL COURT REPORTING, INC.
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CROWLEY V. DARLINGTON COUNTY, ET AL. 19
of 2018. We have impairment ratings of 5% to
the right leg, 0% to the right leg, 8% to the
back by the treating physician and 3% to the
back by Dr. Bethea. And also, Your Honor, we
have counsel for the Claimant submitted an IME
from Southeastern Spine, Dr. Forest, who says
that he can continue toc work. The treating
physician Dr. Maso, has indicated that Mr.
Crowley c¢an continue to work in the same
capacity, which at the time was a security
guard in the courtrcom and that he's also able
te carry a gun and a taser, We would also
argue that if you do not find that he's
entitled to rpermanent partial disability
pursuit to South Careclina Code 42-39-30, that
you would look at less of earning capacity
under 42-9-20. And based on that the
Claimant's own voecational evaluation from
Harriet Fowler indicates that he <can earn
wages. And in the Corbell evaluation that the
Defense did shows that he can earn wages in the

amount of $618,03 per week.

COMMISSIONER CAMPBELL: Okay.
NOONAN: Thank you, Your Honor.

COMMISSIONER CAMPBELL: All right. Mr. McDaniel, if
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CROWLEY V. DARLINGTON COUNTY, ET AL. 20

you*d put your position on the record.

CLAIMANTLS POSITION:

MR. MCDANIEL: Yes, Commissioner. It's our position

that Deputy, now Mr. Crowley, is ehtitled to an
award for total and permanent disability based
on having lost more than 50% of the functioning
use of his back to do work requiring use of his
back and on the basis of his age, education,
background, experience and the physical facts
cf the injury, that the -- the jobs which he
can do on a residwal basis are so limited in
quality, quantity, or dependability that a
reasonably stable job market for them does not
exist. As a matter of fact, counsel may can
elucidate on what Jjobs specifically they felt
that Mr. Crowley could do. Ms. Harriet Fowler,
her sum%ation was that because he could not ~-
sedentary level -~ he does not even meet the

qualification based on his ability to sit and

stand for even sedentary work. And that -- but
it -- that at best, if he could possibly find
some kind of a job that he could make -- it
'would only be at minimum wage, again, at -- to

the .67 hours to 5.28 hours total in the eight

hour day. So we khow that she's saying that he
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can only work at maximum three tc five, five --

five and a half hours a day. He can't even
work a full eight hour day. So -- and then her
summation is that -- so but in ret- -- going

back to the loss use of the back, you will heax
mediczl opinion evidence that is in the record
from Dr, Leonard Forest, a board certified
orthopedist and board certified pain management
specialist, that he has lost mere than fi- --
in his opinion, he has lost more than 50% of
the functioning use of his back to do work
regqguiring the use of his. back. That is the
only medical opinion evidence you will find in
the record concerning loss of use. In additicn
to that, you will find in the record Dr. MNaso
trying to determine what he could and could not
do, had a functional capacity evaluaticn
performed and you'll find that at -- under tab
1 of &APA submissions and that was done by
Corbell, I believe. And in that the results of
the eva- -- evaluation showed that Mr. Crowley
demonstrated consistent maximum effort. The
test results and the referral diagnosis
correlate. Therefore, this FCE is a reliakle

indication of his true functional abilities at
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CROWLEY V. DARLINGTON COUNTY, ET AL. 22
this time. Lifting Ability Summary, that's on

page 3, Claimant's APA submissions.

COMMISSIONER CAMPBELL: Thank you.

MR.

MCDANIEL: Mr. Crowley's occasional lifting
capablilities are at sedentary physical demand
ca- -- category. It then goes on and
references his essential job as a deputy. And
it states that he could not, and he did not,
meet the requirements of performing hié job as
a deputy in pushing and pulling. He did not
meet in lifting up to 50 pounds, he did not
meet it in  carrying. 8c he 1is limited to
sedentary work or less and cannot even meet the
full demands of even sedentary work according
to this FCE. And additionally, had the func -
and then, in addition tc that, Deputy Crowley,
now Mr. Crowley will testify as to his loss of
use of back. He will z2lso testify in reference
to this issue of retirement. as the
Defendant's well know, Deputy Crowley applied
for disability and is in the current process of
obtaining and has applied for police officer
disability retirement and that's why he retired
-- resigned, effective January <th, This was

brought up to the Defendants back in October,
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that was his intention. He'll explain why he
was he was gonna wait ‘til that day. He was
not a security guard. He was a functioning

deputy that the Department thought enough of
him to place him in a special condition
allowing him to simply guard the -- the judge
and he -- we will testify as to that. Last,
you'll find every one of Dr., Nasce's reports
refer to the light duty, referring back to the
original sedentary with no lifting
requirements. But what you'll find is -- 1is
that we'll alsc explain why three months after
he last saw Deputy Crowley, Dr. Naso issued
that request at the request of the Department,
the Sheriff's Department, and Deputy Crowley's
request that, that statement that's been
referred to by client -~ counsel, that he could
carry a gun and tasers and why that was
necessary. And we hope -- hope you'll agree to
awarding him back benefits and also place him
under chronic pain management with his chronic
pain management specialists, been treating him
for years. Her opinion that he needs chronic
pain management for his low back, regardless of

his cervical spine. We alsoc request that you
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CROWLEY V. DARLINGTON COUNTY, ET AL. 24
designate =~- right now Dr. Naso's perfectly
fine with us to follow him from an orthopedic
standpoint. All doctors state -- he'll --
he'll show you today, he's wearing his tens
unit. He's on his -- on his medications that
~~- and in addition to that he will show you his
~- I mean, at times, hopefully the physical
therapy will help him. And hopefully, the
other things will help him as well.

COMMISSIONER CAMPBELL: Okay. All right. Thank
you. Ms. Noonan?

CARRIER'S REPLY:

MS. NOONAN: Yes, Your Honor. I would just refer
you to page 309 of cur AFAs, which is the 14 (b)
on this file. This 4is from the authorized
treating physician. This is Dr. Naso and says
that the only future treatment he needs is a
tens unit and physical therapy. Counsel Jjust
asks that you refer him for pain management or
that he be entitled to pain management in the
future. That has not been recommended by any
of the authorized treating physicians. So we
would argue that he is only entitled to future
medical treatment as outlined inxthe Form 14B.

Other than that, you -- counsel for Mr. Crowley
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also just indicated that I was referring to a
voc eval but I couldn’t show that there were
other jobs that he could do. That vocational
evaluation that we submitted from Corbell, I
would just ask you to read it. It's -~ there's
Collections Manager for TitleMax, which is
secondary. There's a Residence Inn Information
Clerk, which is sedentary. South Carolina DMV
here in Florence, Customer Service Rep, which
is sedentary and all within his restrictions.

COMMISSIONER CAMPBELL: Okay.

MS. NOONAN: Thank you, Your Honor.

COMMISSIONER CAMPBELL: All right, Mr. McDaniel any
more at this time?

CLAIMANT'S REPLY:

MR. MCDANIEL: Only one thing in reply. If -- if
you refer to Dr. Cheatle's report, you'll find
that he recommended chronic pain management and
you'll find -- if you'll look at page 105 of
our APA submissions, Dr. Nigel Watt, the rehab
nurse when she obtained this document from Dr.
Watt, as you'll éee, that he checked no, the
Claimant does not reguire a follow up
appointment with me, Dr. Nigel Watt, for the

right knee injury as he is established with
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CROWLEY V. DARLINGTON COUNTY, ET AL. ' 26
pain management position for the right lower
extremity. You'll find that Dr. Cheatle in
recommending the chronic, I mean, recommending
spinal cord stimulator found that he believed
that his problems were in the low back and in
the right leg and were a result of reflex
sympathetic dystrophy. And he -- he
recommended the spinal cord stimulatcr as a
first attempt at chronic pain management. And
then, but as you -- as noted, Dr. Nigel .Watt
ncted that he was already under chronic pain
management. The other thing in reference to
the chronic pain management at -- in North
Carolina, I'd ask youn to lcok at is in Dr.
Naso's reports. BAnd -- and those can be found
under tab 5 and -~ and I'1ll, very briefly point
this out to you, Your Honor. 1If you'll look at
page 102, which is the first wvisit Deputy

Crowley had with Florence Neurosurgery and

Spine. All right. If you'll 1look at his
current medications. All right. And then in
the history of present -~- present illness,

you'll note that he is followed by Laurinburg
for medication management. Above that he said,

he has been on Lortab for every six hours since
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"CROWLEY V. DARLINGTON COUNTY, ET AL, 27
this time. He is followed by a doctor in
Laurinburg for medication management. You'll
find continual reference that he's already on
medications throughout their entire records.
As a matter of fact, if you - if you look at
the record of 11/21/19, pain - found at page

64. Okay. And ---

COMMISSIONER CAMPBELL: Page 647

MR. MCDARIEL: Page 64.

COMMISSIONER CAMPBELL: Thank you.

MR.

MCDANIEL: If you'll look at currect
medicatiens. All right. A- -- if you'll look
at pain me-~ ~- as you see, he -- those are the
same medications are listed all the w- -- which

are the ones he's taking for chroniec pain
management. All right, All right, als- --
lock at page 65. Okay. In their final
diagnostics, the number one condition for which
they were treating for and which they diagnosed
him with was chronic pain syndrome, lumbar
radiculopathy, <c¢hronic, mechanical low back
pain, thoracic radiculopathy. Okay. So what
I - I'm saying to you is that the doctors at -
at - Dr. Naso, as he will explain, Dr. Naso and

Dr. Sarb, who was -- she's the neurologist that
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does the implantation of the spinal cord
stimulator. br. Naso, of course is the
neurosurgeon. But you -- that -- we'll submit
that to you for your consideration as to --
they knew at the time he came to them and
throughout this. 1It's referred to in Dr. Nigel
Watt’s record throughout - everybody.
Everybody knows he's on these medications so
they didn't need to prescribe anything else.
What are you gonna do, prescribe Lortab for his
low back when he's taking Lortab already for
his upper back and then, you know, it's the
same thing. Okay.

COMMISSIONER CAMPBELL: Okay. All right. Anything?

CARRIER’S REPLY:

MS. NOONAN: Yes, Commissicner. He's ~ counsel for
Mr. Crowley's asking you to speculate as to
what the doctors were thinking in these medical
records. I would ask that you actually look at
the medical records and what the treating
physicians state on the Form 14B. They did -~
and Dr Cheatle made references toe pain
management and wanted him to go to pain
management, which we provided, that was in

2018, That is under APA 10. And that was for
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CROWLEY V. DARLINGTON COUNTY, ET AL. 29
his spinal cord stimulator, which he was not a
candidate for after two trials. There is no
medical evidence now showing that he has a
recommendation for pain management from an
authorized treating physician.

COMMISSIONER CAMPBELL: And -- I'm sorry, 3just for
clarification, did you say under - is it APA
page 10 or tab 107

MS., NOONAN: Yeah, APA 10, I'm sorry. It is my - I
- I filed first so that's why my numbers start
with one,

CCMMISSIONER CAMPBELL: Yeah.

MS. NOONAN: It's 240~ -~ page 246 to 250.

COMMISSIONER CAMPBELL: Gotcha. Okay. and I just
wanted to clarify that I - that I was following
that correctly.

MS. NOONAN: Yes, sir.

COMMISSIONER CAMPBELL: Okay.

MR. MCDANIEL: And again, in reference to an
authorized treating physician, Dr. Nigel Watt,
at page 105, he -- he 1is established for their
pain management physician for the right lower
extremity. I - I - in - enough said.

COMMISSIONER CAMPBELL: All right. Obviously I will

review the records in their entirety, SO.
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Thank y'all.

MS. MNOONAN: Your Honor, can I just add one thing to
that?

COMMISSIONER CAMPBELL: Sure, yeah. Go right ahead.

M3, NOONAN: Okay. 8o those are before he's at
maximum medical improvement also.

COMMISSTONER CAMFPBELL: Ckay. All right. Like I
say, I'll -- I'll take a look at all -- all of
it.

MS. NOONAN: Thank vyou.

COMMISSIONER CAMPEELL: Mr. Crowley, have a couple

of quick things to run through with you before

we get started. First and feremost, please
speak up and speak c¢learly for us. It's
important that we all hear youz responses to
the questions but most importantly that this
nice lady seated over here to my left, get 'em
for the record. If you are asked a yes or no
question, please give us a verbal ¥es or no
answer. You can shake your head yes or no like

I do all the time, just make sure you rlease

accompany that with a verbal yes or no answer.

And try and stay away from things like uh-huh

and huh-huvh, just because that can be eas~ --

easily misinterpreted on the record. 5o, 1f
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CROWLEY V. DARLINGTON COUNTY, ET AT, 731
you could help me out with that I'd appreciate
it. Okay?

MR. CROWLEY: Okay.

COMMISSIONER CAMPBELL: All right. Please raise
your right hand.

MR. CROWLEY: (Witness complies.)

COMMISSIORER CAMPRBELL: Do you swear or affirm the
testimony you're about to give is the truth,
the whole truth and nothing but the truth?

MR. CROWLEY: Yes, sir.

COMMISSIONER CAMPBELL: Okay. You can put your hand
down. And I know we all know who you are but
please state and spell your name for the
record, sir.

MR. CROWLEY: Ckay. Leave this on?

COMMISSIONER CAMPBELL: You - if -- you're welcome
to take it off or you can leave it on. It's
whatever you're most comfortable with. T don't
want you to feel unsafe or anybody else in
here, but I think we're okay -- we're all okay
with it.

MR. CROWLEY: Okay.

COMMISSIONER CAMPBELL: Okay, and -- and you -—--

MR. CROWLEY: Thank you, sir.

COMMISSIONER CAMPRBELL: ~-- just, yeah, if you can
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CROWLEY V. DARLINGTON COUNTY, ET AL, 32
just state and spell your name for the record,
sir?

MR, CROWLEY: Michael Crowley, M-I-C-H-A-E-L,
C-R-0-W-L-E-Y,

COMMISSIONER CAMPBELL: Okay. Thank you, Mr.
‘Crowley. Mr. McDaniel, your witness.

MR. CROWLEY - DIRECT EXAMINATION BY MR. MCDANIEL:

Q: All right. Deputy Crowley, Mr. Crowley. Let's

first go into - tell me, what's your marital
status?

A: Divorced.

Q: Divorced. QOkay. Ho- -- do you. have anybody

living at home with you that's dependent upon

you for support?

A: Me and my mom lives together.

Q: You -~ you, and your mother lives with you?

A: Yes, sir.

Q: Okay. All right. Tell me about your
educational background,

A: I completed thggE?Eﬁﬁé%éﬁ?ﬁﬁ}?ﬁiﬁﬁf@@ﬁ%@@g 1
went to E%Eif°L%%EzﬁE%§éﬁy and I also went to
Fire Servi;e.

Q: all right. After graduating high school in 19-

~-- I believe it was 1987, what was your first

job?
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Marley Electrical Heating.

-Mgrlgx Electrical Heatdng?

¥Yes, sir.

Madam Court Reporter, can you hear him okay?

COURT REPCRTER: I have a speaker up there, so.

Q:

Lo R - B o B N « T I « B

Marley Heating and Air. What -- what did you
do for -- what -- what kind of business is that
and what did you do for ‘em?

They- made, baseboard~l&aters and my Job rwas Lo
work on the line. We'd take raw material and
hang 'em up on the 1line, you know a lotte
bendin' and stcopin' and doing it all -- all
day long, hangin' stuff and takin' stuff off
the line.

A1l right, And, I believe you referred to it
so, why did ~- how long were you there?

2bout two years, I think.

All right. Why did you leave that Jjob?
Because I had been laying me off.

Okay.

They had a lay off.

They had aiggﬁgggiz%gﬁggﬁﬁ?

Yes, sir.

All right. Tell me, knowing the condition of

your back and leg, your low back and leg now,
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CROWLEY V. DARLINGTON COUNTY, ET AL. 34
could you go back and work doing that job?
No, sir.
Why not?
Because I couldn't do thé bendin' and the
liftin' and the stoopin’ and all because of my
leg, my lower back.
All cright. From there you went where?
To Galey and Lord, Society Hill.
Gay ~ Gay L- -- Gaylords?
Gay # Galey gnd-Lord.
Okay. Wﬁ;t-gzd.you do for them?
I started coff on a print machine.
I guess what -- what kind of plant is it®?

~EELE AT PFINEIRG-plant, ~CLoth materizi.t

Okay.
They dye cloth, they print cloth. I started
off on a printer machine inspecting cloth and
then I went to a dye machine where you had to
push heavy bug- -- red buggies with red cloth
in it, you gotta push them. And then I ended
up in an inspection department where you had to
pick up rolls and put 'em on & rod and inspect
the cloth.
"l;'-i'hzs-n.:—T _kir:du-%’f Twe i’ijh’t"é were you dealing with

that?
e,
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CROWLEY V. DARLINGTON COUNTY, ET AL. 35
Yiou. could 1ift from 50 to 100 pound rolls.
And -- and I forgot toc ask you this about

Marley, but also both to Marley and Gaylord

[sicl, what k- -- what -- what was your shift
work. How many hours and what days would you
work?

Well, at Marley, I worked on day shift, it was
eight hours. And at Galey and Lord, I worked
second shift and first shift.

Okay. And knowing what it took to do that job,
you described tbending, stooping, lifting.
Based on the condition of your back to this -~-
at this time, could you go back to doing that
job?

No, sir.

Why not?

Because of the bendin' and »icking up the rolls
and I couldn't do it.

All right. From there you went -- why did you

e — S

- Teavs That=iebe
They shiit<down? .
They shut down? All right.
Yes, sir,.
And then from that job, you went where?

B —

ZDeIFE 2”4y
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Q: All right. And what -- what kind of a plant is
Delta Mills?

A LbLs . like ~ac printss aygziggumumpany_mmbg
cloLh”_bheyﬂdye'uimgh

Q: Okay. And what'd you do for them?

A: I started out on a”© dye ‘madhine where they dye
the cloth: We unload the -- the buckets where
you had to push 'em and stuff with the wet
cloth,. Then I went to inspection department,
“pickin' up rolls, insp- -- reinspecting. the
folls, behdif' “dAd, <~ aKd ail.

Q: Okay. All right. Knowing the condition of
your back today, as it is now, such with these
actions, could you go back in reference to your
low back and your leg, would you go back to
doing that job?

A: No, sir.

Why not?

A: Because of the bendin! sand pickint up tHé-Hea v
roll's and Stuff.

Q: All right,. Now, from there yth::btggguéggg
were you with Del—_;;_Delta_MhF%s°

B L TR T

A&m;ﬁégguw_&%xggﬁxsggg-

Q- That's -- all right. And then, so why did you

leave there and what'd you go to do?
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CROWLEY V. DARLINGTON COUNTY, ET AL.. 37

3 went to Sociéty Hill Police Department .in

142005,

Okay. And 1is that when vyou went to the
academy?

Yes, sir,

And how long were you with Society Hill?

About eight years. Or eight or nine years.
And tell me -- tell us -- tell us a little bit
about your job duties as a police officer at

Society Hill,

We ran a radar, we answered calls. You had to
do a lot of riding, checkin’ property,
domestics, drunks. What a normal cop does.
Okay.

Sitting in the wvehicle for long period of
times.

Now, knowing the ceondition of your back today,
your low back and your right leg, ever since
these accidents, could you go back to doing
that job? -

No, sir.

All right, When did you leave that job?

e K

In Society.,..l-leftadn=20il3s,
And so, any -- whether or not you had any type

of medical problems pricr to that, in reference
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CROWLEY V. DARLINGTON COUNTY, ET AL, 38
to your back, your neck, anything like that,
yéu did these jobs on a regular and consistent
basis?

Yes, sir.

Able to do those jobs?

Yes, sir.

All right. ©Now, when you left, cou- -- I think
I've already asked you this, gonna ask vou
again. Could you go back and doing that job?

No, sir.

After Society Hill, based on the condition of
your low back and -- and your neck?

No, sir.

Why?

'Cause with wrestlin’ and fightin’ with people
and handcuffin' and sitting in the =-- and
everything that's involved, it would be too
much on me,.

How long can you sit at a time?

Ten, 15 minutes at a times.

What -- what happens to you after about 10 or
15%

My lower back starts hurting real bad and then
the nerves in the back of my leg, it hurts real

bad and irritates it to where it hurts so bad

1230 Richland Street / Columbia, SC 29201
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CROWLEY V. DARLINGTON COUNTY, ET AL, 39
I have to get up just to move it.
All right. Now, so you went with the -- when
y- -- when you left Society Hill, where --
where'd you go to work?
Dabling €6k COUNTy ShEriff!I's Depaxtmenty.
In what capacity?
I was-a road.deputy.

Road deputy. And that was in 2000 and

13.
All right. And tell me about how you
Frogressed as road deputy. How long were you

a road deputy and what did you do after that?
I was a road deputy abeout twoe years then, I
think aboutf?ﬁfg?fi”ﬁéﬁf“ﬁﬁfﬁﬁe‘EQ?Q?QEfQQgQQ
All right.

And I started working with the Foxtrot unit.
What's a ---

Which was™3 T&yi-shift_jobm

Okay. So it's a day gﬂift job. How did -- did
you apply for that? How did -- did you apply
for that? How did that come about?

No, sir. qz&r5¥tﬁﬁ€-Ifgﬁﬁé@anﬁgaggﬁs up to me
and talked to me Ynd-théR BAEHE. tHE  GaptEins
came and talked to me. I teld ‘em, let me

think about it and I'd come back to 'em and
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CROWLEY V. DARLINGTON COUNTY, ET AL. 40
give 'em an answer and I accepted the job with
the..captadn,

Okay. Now, in -- as a road deputy, what was

your shifts?

--:We "work&d 12-hour “BHifts, +tWwo weeks on day .

sh%ft and two.weeks on night shift.

So, is the -- is the Foxtrot Unit considered a
better job?

Yes, sir.

Much easier?

Yes, sirc

All right. Day work?

Day work. Yes, sir.

How many houxs a day do y'all work®

Usually eight hours. it all depends if you
have a transport, funerals. You have to take
those things into consideration.

Right. Tell, tell me -- tell us what all you
-- what do you do? What does the Foxtrot Unit
do?

Deal with juveniles, you take 'em to Columbia.
You have mental transports, we have funerals,
serve criminal papers, wWarrants, courts -- we
do the court system.

Where do you transport people? Where -- like

1230 Richland Street / Columbia, SC 29201
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CROWLEY V. DARLINGTON COUNTY, ET AL, 41
when you'’'re transporting, where do you, where
all do you transport for me?

You <can go to Columbia, ycu can go to
Charleston, you can go to Lancaster, you can go
to Spartanburg, anywhere in the state of South
Carolina that they have locations for the
people.

And where are you transporting from?

Sometimes from the sheriff's office or if a
mental patient, you‘'re transferring from the
hospital. And sometimes from the Court to
Columbia, with juveniles.

And you also, you said ycu also serve papers?
Yes, sir.

Okay. All right. Now, ycu start out as a line
deputy, what was your rank whenever and what --

what year did you obtain that rank?

L Bereees Pov2:016540T5b e B AME Al C oL POr el

There's been some reference and we put  in

records in reference the -- I believe you were
involved in an automobile wreck 2013. Is that
right?

Yes, sir. I was.

And you had cervical spine surgery in 20157

Yes, sir.

1230 Richland Street / Columbia, SC 29201 '
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CROWLEY V. DARLINGTON COUNTY, ET AL. Y
Why'd you have that surgery, what was it for?
Because I was having real bad headaches.

Did that help with those?

Yes, sir. It did.

All right. After the spinal cord surgery --
after cervical spine surgery, did you have any
residual problems from -- from your injury?

I had -- I still had some headaches but it
wasn't guite as bad.

Ckay. What -- what were they treating for -
di- -- what kind of treatment have you got for
your neck after that?

I was gcing to the pain management over in
Laurinburg for the -- my neck.

Okay, neck. Now, okay. And let's focus a

minute because the statement has been made that

unbeknownst to the Defendants ‘bout your
treatment. I want to know ~-- let's just talk
about this a minute. As a deputy sheriff, do

you have to do anything ip reference to testing
in reference to narcotics or any kinda drugs in
your system?

Yes, sir. You do.

Okay. Tell me about that,

They have a system and the system, every so- --
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CROWLEY V. DARLINGTON COUNTY, ET AL. 43
every month it pulls out a names. If you on
that list you have to go do a urine test.
OCkay. And so --~
And yeah, if you take a urine test they'll send
it to the captain at the sher- -- well, it was
the work but the captain at the sheriffs office
would get it and then if anything was wrong
they would notify you to bring you in and talk
to youw and to find out what was going on.

Now, ever since you went on that ©pain
management, did you - tell me 'bout what you do
for the urine test.

They would call me in - after 1 used -- do my
urine test about a week or two whenever we got
our results back, they would call me in the
office and say, 1if you know if you got this in
your system, if you gotta prescription for it
take it to Hartsville to the doctor and that's
what I would do.

Okay, with.you when you went to take it?

Yes, I would do my -- take my medication with
me. Yes, sir.

And s0 you been deing that for a leot of years?.
Yes, sir.

Okay. All right, New, so any gquestions --

1r"‘ CREEL COURT REPORTING, INC.
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CROWLEY V. DARLINGTON COUNTY, ET AL, = 44
Sheriff's Department kxnew you were on
medications?

No, sir.
¢

8¢, it was notes to them, right?

Yes, sir.

NOONAN: Object to the form.

COMMISSIONER CAMPBELL: I'm sorry, you said?

MS.

NHOONAN: I said, object to the form.

COMMISSIONER CAMPBELL: The form? Okay

Q:

So it was notice to them? Just, that's Jjust
the affirmative ofrunknowns. Rnyways, All
right, lets ga forward. Deputy Crowley, tell
us about what happened to you on May 5th, 2017,
the first accident?

Me and my partner was doing two Jjuvenile
transports to Columbia. And we was goin' down
the road and cone of the juveniles got irate and
came out of cone of her handecuffs. So we pulled
over on the side of the road, at the Saveway
and callied for backup. And we got the other
juvenile out ‘cause the Jjuvenile that was
irate, she was hitting the cage and all. BSo we
took the other one ocut for hexr safety. So we
went into -- we got more help. And when the

other help got there, we took the juvenile out,

1230 Richland Street / Columbia, SC 29201

!'?”’ CREEL COURT REPORTING, INC.
3
= (803) 252-3445./ (800) 822-0896

P1194




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Lo R o B

CROWLEY V. DARLINGTON COUNTY, ET AL. . 45
I laid her on the ground and I had her legs
criss crossed, holding 'em. And so, all of a
sudden, she took her legs and tried to kick
back and kinda like turned me at an angle which i
twisted my knee and my back and all. So then
I got her back restrained, well, she end up get
cut but I put in place back and then we got her
detained and then I told 'em that I needed
medical help for me and her.
Ckay. So how did vyou get from the scemne to --
where'd you go and how'd you get there?
EMS was called to a scene and they took me to é
Carolina Pines.
All right. And you're treated at the emergency
room, Carolina Fines?
Yesgs, sir. . 1)
And then, who's Hartsville Primary Care?
That's the doctor through the sherxiff's office .
they send us to.
Okay. So you followed up with care with !
Hartsville ---
Yes, sir.
-—-— Primary Care?
Yes, sir.

Commissioner, Claimant's, I mean Defendant's
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"CROWLEY V. DARLINGTON COUNTY, ET AL. 16
APA 13, page 13. Appears that that doctor
treated you for a knee sprain and also back
sprain, low back sprain. Is that right-?
Yes, sir.
All right., And after you treated with him for
a while, who do they send you to?
Dr. Watt.
Dr. Watt. All right. Commissioner, page 16 of

the Defendant's APA submissions.

COMMISSIONER CAMPBELL: Thank you.

Q:

LTI R = B

All right. Wh—- -- they sent you to Dr. Nigel
Watt for =- treating what for you?

The knee.

The knee?

Yes, sir.

All right. When you went'*to D, Watt,. did.he
take- a--- want to know what medications you,
were on?

L.u
Yes, sig.
Okay. So, and did he -- «did you tell him where
you -- what medication you'EEIe on and-—-c-.and.

A i W
who was prescibinmgs Jt2 = .,

- DI -

Yasg, s5ir.

e L e el

Okay .- e BT T PEGHE S Who ~ 8E that Eimé, - Back-in

— iy e 7ry

2:0.L7., —who sw&& Pproviding - tredtmert—~and  your,
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CROWLEY V. DARLINGTON COUNTY, ET AL. 47

QQQiqaLiong ;QEE}KQQEEQ_takkngwfor;yourmneck?J

i

e o S o TE

Jntegrated .Padn..Solutfidns- in Laurinburg.
£ o) ShaGiiaflal

,All right. Do you remember what doctor it was?

I think at that time -- they were switching me
back and forth. I don't know exactly 'cause,
like I said, & period that was -- I was seeing

different doctors.
You remember any of their names?
I mean, I Dr. -- I was seeing Dr. Bean to start

with, but then I can't remember the other ones

names.

Okay. So you don't remember specifically on
August the 10th of 2017 who you -- who you was
treating with up in Zaurinburg. But you were

treating at Laurinburg?

Yes, sir.

Commissioner, as noted, page 16. So if you
were told that vyou received chronic pain
treatment for neck symptoms in Laurinburg from
Dr. Bean, you would agree with that, 1f that's
what Dr. Nigel Watt recorded?

Yes, sir.

S50 Dr. Nigel Watt knew that you were ---

NOONAN: Objection. Cause for speculation,

Did ---
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COMMISSIONER CAMFBELL: And you can -- you can

rephrase i1t, that's fine.

So, ighiﬁéfé any question in your-mind.th@tfgr.
'Nigﬁkmﬁift knew that you taking prescription
medication at the time that you started

treatment?

MS. NOONAN: Objection. Same obijection.

COMMISSIONER CAMPBELL: Okay. I'll - I'll allow him

to sdy what his opinion was.

N e
A NS s,
Q: Well, did he know?
A Yes, sir. He knew.
MS. NOONAN: Objection., He can't possibly testify

as to what his treating physician knew or did

nect know.

COMMISSIONER CAMPBELL: And I'1l1 let you reply to

the objection.

MR. MCDANIEL: Okay, Commissioner, all right. I'11

== I'1ll rephrase. Let me ask this way.

COMMISSIONER CAMPBELL: Okay.

Q1

If -~ in what I just read to you that Dr. Watt
recorded, does that correlate with your
recollection of what you would have told Dr.
Watt at that time?

‘I’ge}% L. iJ:;—E."E;‘;"

=+ P — e
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CROWLEY V. DARLINGTON COUNTY, ET AL. 7 49

All right. Thank vyou. Now, so you got
released from your knee and all that. Then you
had another accident on Jagﬁagyffﬁﬁéﬁl§igjjﬁf
2201872

Yes, sir.

A1l right. Tell us about what happened in that
accident,

Well, it was snowing that day and they called
me out and you're out in Society Hill because
of the weather conditions and so on. I got to
52 on Main Street, it had several cars on the
hill that were stuck. BAnd we're trying to get
one vehicle that was turnt kinda sideways. And
some of the guys were at the back trying tec
push it. I was on the side trying to get it --
to help 'em to get it turned straight so that
people ccoculd get cut and I just remember I fell
and that was it.

Okay. So -- so first recollection of exactly
what happened is when?

Well, now, I remember my hands on the car and
then I just slip and fell. I don't remember.
What was hurting?

My back and my right leg. My lower =-- lower

back and right leg.
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CROWLEY V. DARLINGTON COUNTY, ET AL. 50
And then so, how did you -- how did you get
from there to medical care?

EMS ‘Tamew.t.o.~thew-scene .

Okay. And they took =-- and they took you
where? -
.\' .
sCamoXina=Lingsg .

¢And: thensaf=.=zz %fter Caroldina. Rines, who = who
did you follow up with?
I think it was Dr. Nigel Watt's again.
Dr., Watt’s, okay. All right. knd he was
treating for your leg and back?

Yes, sir.

Al right. Now, I -- Commissioner, I want to
refer to Dr. Watt, under our claim, APA

submissions, tab 6, padgde 109 and 110.

COMMISSIONER CAMPBELL: Okay. Thank you.

Q:

On February +tw- -~ 22nd of 2018, Dr. Watt
treated you for your leg and back and he
ordered an MRI. Do you remember that?

Yes, sirx.

All right. And Commissidoner, it's - it's on
page 109, his opinion 1is there’s a direct
result from the accildent. That's his medical

opinion.

COMMISSIONER CAMPBELL: Okay. Thank you.
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CROWLEY V. DARLINGTON COUNTY, ET AL. 51

Q: All right. Now, he also gave you a restricted
use statement. That's ~-- Commissioner, that's
page 111.

COMMISSIONER CAMPBELL: Okay.
Q: And I believe he restricted you from no
jumping, no lifting, and sedentary work. Did

you take that to the Sheriff's Department?

A: Yes, sir.

Q: Now, first off, did you get that MRI right
then?

A: No, sir.

Q: ALl right. When -~ when did you -- what kind

R of treatment did you get for your back?

A: T aidn't get any at that time. Dr. Watt's was

trying to get it and then I think I -- October

they sent me to Dr. Cheatle down at Myrtle
Beach.

Q: Myrtle Beach. Okay. S0 I believe we had to
file for a hearing to try to get you treatment.

Is that right?

A: Yes, sir.

Q: Okay. And they finally agreed to send you to
somebody?

A Yes, sir.

Q: pidn't send you to anybody in Florence, did

1230 Richland Street / Columbia, SC 29201
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CROWLEY V. DARLINGTON COUNTY, ET AL. - 52
they?

No, sir.

NOONAN: Objection, Your Honor. I think that's

all on the record. We were disputing that the
back was related at the time.

Well, I don't know what kind of objection that
is, but anyway. All right. So you -
Commissioner, Tab 8, Page 117. S0, after you
went to Dr. Cheatle, did Dr. Cheatle also
recommend MRI?

Yes, sir.

All right. What was your understanding of the
treatment, Dr. Cheatle recommended for you?

A stimulator.

4 stimulator. And where did he send you for
that purpose?

Sent me to Florence, to Dr. Sarb.

Sarb. All right. And now, Commissioner, Dr.
Cheatle's records can be found at our APA
submissions, under tab 7, pages 112 through

116.

COMMISSIONER CAMPRELL: Thank you.

Q:

Now, did - now, did Dr. - I didn't note this,
but Dr. Naso, I mean Dr. Watt, in February, and

when he saw you in -- in -- after this second
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CROWLEY V. DARLINGTON COUNTY, ET AL. 53
accident, he also noted that you were still
under treatment wa- -- in ZLaurinburg by pain
management. Is that right at that ---

A: Yes, sir.

MS., NOONAN: Objection, leading.

MR. MCDANIEL: Exactly —---
MS. NOONAN: Wefll agree what's 1in the medical
records.

MR. MCDANIEL: Well, okay.

COMMISSIONER CAMPBELL: Okay. Can you rephrase the
guestion, please?

Qs Based on your recollection did you tell Dr.
Nigel Watt that you would continue to be
treated in Laurinburg-?

A: Yes, sir.

Q: All right. When you met with Dxr. Cheatle did
he also know you were on medication?

A: Yes, sir.

Q: Okay. So it was known to beth of those doctors
that you were taking pain medication?

MS. HOONAN: Objection. Cause for speculation as to
what the doctors knew.

COMMISSIONER CAMPBELL: Okay. And I - and I*ll let
him reply to what - to what his recollection is

but not to what the doctor knew.

1230 Richland Street / Columbia, SC 29201

1‘?@35 CREEL COURT REPORTING, INC.
A2 (803) 252-3445 / (800) 822-0896

P1203



w o

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

CROWLEY V. DARLINGTON COUNTY, ET AL. 54

A: Yes, sir.

O: So, now. Okay. Let's - lets go back. Yeah,
I just want to clarify couple things here.
Just - I want to talk about known and unknowns
and some of the statements that have been
entered as factual allegations, okay. And
expecting this or this.

MS. NOONAN: Objection.

0O: Who sent you -- who ---

COMMISSIONER CAMPBELL: Well, let - let him - let me
ans— -~- I'm sorry. What's the objecticn?

MS. NOONAN: That that wasn't a question.

COMMISSIONER CAMPBELL: Okay. Well, he - all right.

MS. NOONAN: This is grand standing.

.COMMISSIONER CAMPBELL: ©Let -~ let him ask the gue-

~- let him ask the guestion, okay?

Q: S50 let me ask you this guestion. Who sent you
to Dr. Nigel Watt?

A Hartsville Primary Care.

Q: Okay. But, in other wozrds, the Defanse
Insurance Carrier?

MS. NOONAN: Objection, leading.

Q: Ckay Commissioner, I tell you what. I'm gonna
- I'm gonna cut through this. If you'll look

thrxough the Defendant's APA submissions under

1230 Richland Street / Columbia, SC 29201
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CROWLEY V. DARLINGTON COUNTY, ET AL. 55
Dr. Nigel Watt, if you look at 'em under Dr.
Cheatle, if you'll look at 'em under Dr. Naso,
they -- you'll find bills and various documents
wherein they were &zll forwarded to the
insurance Carrier and ~-- and representing the
Employee in this matter. Okay. And I want --
I just want to note that to you. As you know,
I -- I made an objection, I said I would not go
through and challenge these various factual
allegations that were made in the pre-hearing
brief that were not in the evidence. I just
want to note that to the Commission.
Now, okay, tell us -- just tell us about what
kinda care -- what doctor ~- what happened when
you went te Dr. Sarb and Dr. Naso? Tell us --
just summarize what you went through.
They did the stimulator. I had the stimulatorx
done twice. I had an injection also and
nothing helped me.
How many +trials of f£he sp- -- spinal ceozxd
stimulator they did?
Two.
And ha- -- injection?
One injection.

All right. Physical therapy?
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CROWLEY V. DARLINGTON COUNTY, BT AL, 56
Physical therapy.
And who sent you for the therapy?
Dr. Naso.
All right. 1 - I'm net going to go through
every one of these, Commissioner. But in
reference to, at page 94 of the Claimant's APA
submissiocns as part of the records from Dr.
Naso and Dr. Sarb I see, beginning on December
of 2018, light duty statements. Did you take
those to your Employer?
Yes, sir.
That's on page, Commissioner on Page 95, 94,
3G, B3, and 79, Did they issues light duty
statements through out the course of vyour
treatment with them?
Yes, sir.
What was, in reference to the light duty, what
was that? What type of light duty was that?
No stooping, no bending, no long time standing,
no jumpin', nothing that's gonna make me hurt
worse.
All right. Now, what changed in reference to
your position as a deputy after this second
accident in -- in Januvary, and after vyou

developed these problems with your lower back.

1230 Richlund Street / Columbia, SC 29201
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CROWLEY V. DARLINGTON COUNTY, ET AL. 57

Tell me how -- what were you doing? You were

in the Foxtrot unit, when did that come to an

end?
I was still in the Foxtrot unit, but in
February I -- they put me at the courthouse.

So I was only deing any criminal transports or
juvenile pr~ -- transports and stuff like that.
I could do funerals -- well, they cut me out of
doing everything for a period of time, and then
they finally let me start back doing funerals.
Ckay. All right. And then after that, you
Wwere -- remained at the courthouse?

Yes, sir. Doing -- with general sessions or in
the lobby.

What -- what did you actually do, let's say the
last six months or a year yocu were there?

I was with the judge, general session judge,
when in court or I was in the lobby, and front
door, checking people in and out.

Okay. Now, all right. There's a repocrt from

Dr. Naso. Commissioner, page 63.

COMMISSIONER CAMPBELL: Thank you.

Q:

Concerning -- to address what WMs. Rhonda
Henderson -- dated February the 13th, 2020.

You were working as a deputy at the courthouse

1230 Richiand Street / Columbia, SC 29201
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CROWLEY V. DARLINGTON COUNTY, ET AL. | 58
in two thou- -- February 2020?
Yes, sir.
All right, In reference to this report from
Dr. Naso, it said, HMr. Michael Crowley can
continue to work in his current capacity, which
includes being able to carry a weapon and a
taser. All right. Tell - tell us about what
was going on with your job and how that -- that

statement came about.

Well, the training officer -- I was out at the
time, 'cause my dad had just passed away. And
I came ‘back. Well, my Sergeant called me and

told me that the training officer said that I
couldn't drive my patrol wvehicle, I couldn't
wear my gun, my uniform. I had to come in
plain clothes to stay at the office. I don't
know, like T said, I was out when all this came
about. So when I came back, and then like the
second day, I was talkin' to the chief deputy,
me and him was talkin’ about it. And then, the
sheriff came in. And he was saying, well
didn't you qgualify, didn't you pass. I said,
yes, sir. I said, I did everything I was
supposed to. I Jjust couldn't lay on the

ground, I couldn't kneel, but I still gqualified

1230 Richland Street / Columbia, SC 2920]
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CROWLEY V. DARLINGTON COUNTY, ET AL. 59
like everybody else besides those two things.
And so hé said, what's the problem? I said, I
don't know. I said, I was told not to come
with my patrol wvehicle and not to wear my

. e
uniform or my gun. And “thén he:says, we

7 youg
start. back.:4rivifg youn Mehigigfgggly al Il puk 4

t{your-mnlform BATKon ENe goiback; “he says. EEgté

a-: Lasarp-your duty~weapon_and your hamdcuﬁ£SL

e

&hd"yburV _-qa@ﬁth@-cggﬁgq@gggi So, I called
Dr. Naso's office, talked with them and
explained to them what I needed. Se, a week
went by - well, I think it was that Friday.,
Rhonda called and told 'em that -- asked ‘'em

about the note and all and Dr. Naso was having
some issues. So I think he and the nurse and
her talked and they kinda got it situated and
then the next week, I got the excuse. That

éxcuse, it was sent to the sheriff's office.

Q:Fngég:gggbgggueﬁfgﬁzﬁﬁﬁb?

A—s¥es, 81T

Q::’ At—the—fequest..of. the—sheriff?.

A: ‘hggggﬁ;ﬁggf

Q: Which would allow you to continue working as a

deputy?
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CROWLEY V. DARLINGTON COUNTY, ET AL.. 60
Yes, sir.
All right. So, did Pr. - Dr. MNaso in any way
change your sedentary work requirements that he
-- had been placed on you before?
No, sir.
And according to my records, the last time you
actually saw him was in November when he
released you to sedentary work only. Did you
actually see him in February, do you remember?
No, sir. I'think I just called him.
Okay. Did you actually even talk to him?
No, sir.
All right. Deputy Crowley, Mr. Crowley, let's
-- let*s come up on -—_tell us how you -- how
it's been trying to do the job at the -- the
courthouse the last year.
It's been tough. I mean, I can't sit or stand
for 1long periods of time. I can't do the
things I used to do. I mean, I have to be real
careful what I do so I won't - so I wouldn't
reinjure myself again.
What -- what was your intent, let's say
beginning in Fall of 2020, as far as -- in
reference to your position with the sheriff’'s

department?

1230 Richland Street / Columbia, SC 29201
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Retiring.
Okay. Why was that?
Because of the pain and the job. Couldn't do
the job that I was hired to do and with the
pain and all in my lower back to my right leg.
Okay-

MCDANIEL: All right. Now -- 1let me mark this
Claimant's Exhibit A,

NOONAN: Before it's marked I -- I need to know
what it is, see if I have an objection.

MCDANIEL: Commissioner, I normally in -- in all
-— I normally have the document marked and then

show it to Counsel.

COMMISSTIONER CAMPRBELL: Okay but just ---

MS, NOONAN: What if I ---

COMMISSIONER CAMPBELL: --- just make --

MS. NOONAN: --- have an ---

COMMISSIONER CAMPBELL: --- make ---

MS. NOONAN: --- objectien to ---

COMMISSIONER CAMPBELL: -~ well =---

MS. NOONAN: --- it being marked? I don't know what
COMMISSIONER CAMPBELL: --- well it ---

MS. NOONAN: --- it is ---

COMMISSIONER CAMPBELL: --- and then - and then I
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CROWLEY V. DARLINGTON COUNTY, ET AL, 62

won't let it in ---

MR. MCDANIEL: You don't ~---

COMMISSIONER CAMPBELL: === Jjust ---

MR. MCDANIEL: - have any objections to marking
it, you have an objection to 1t coming in.
COMMISSIONER CAMPBELL: Al)l =xight. Let's - let's
just make sure you show it to her and then lex

me know. QOkay?

MS., NOONAN: I do object to this. This is not
within the APA submissions, and you've had this
report since Ncvember 17th of 2020.

MR. MCDANIEL: I - you - you — I haven't had since
November the 17th ---

MS. NOONAN: It's dated ---

MR. MCDANIEL: ~-- in our -- I doan't. I

MS. HNOONAN: Mr- -- Mr. Crowley's had it since
Novembexr 17th of 2020. And I completely object
to that coming in. It's not an APA
submissions. And it's also not relevant for
this casse.

MR. MCDANIEL: Dh, it's not?

MS. NOONAN: No, it's not,

MR. MCDANIEL: Okay. Well; Commissicner, I - I'm

gonna ask my Client to identify it and then ask

you to submit the document over her objection.

1230 Richland Street / Colurnbia, SC 29201
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COMMISSIONER CAMPBELL: Okay. I'11 - I'll let you -
you can ask him to identify ---

MR. MCDANIEL: Okay.

COMMISSIONER CAMPEBELL: --- the -- the document.

Q: Deputy Crowley, could vyou identify that
document and tell me what it is?

MS. NOONAN: Again, just same objection for the
record that was not submitted with APA
submissions.

COMMISSIONER CAMPBELL: Okay.

MR. MCDANIEL: You're not required to submit all
documentation as far the APAs submissions.

MS. NOONAN: So why are you submitting it today at
the hearing for the first time?

MR. MCDANIEL: I don't have to answer that but it --
it -- I just got it today.

COMMISSIONER CAMPBELL: Okay.

MS. NOONAN: Your Honor, I have -- object to it as a
late submission. It's something I haven't
seen.

COMMISSIONER CAMPBELL: Okay. Let him identify what
it is and then TI'll make a decision ag to
whether it comes in or not.

A: Okay. This is where I applied for my

disability through the State Retirement System

1230 Richland Street / Columbia, SC 29201
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for my job.

Q- Okay.

COMMISSIONER CAMPRELL: A1)l zright. Given -- given
the timing of it, I'm not gonna let it in, but
he's identified it. But I'm not gonna let it
in.

MR. MCDANIEL: All right. Fine, Commissioner, I
proffered it.

MS. NOONAN: Same objection.

COMMISSIONER CAMPBELL: Okay.

(Claimant’s Exhibit A was proffered at this time.)

Q: Now, so when did you apply for police officer

disability retirement?

A: In November, last year.

O: And is that pending now?

A: Yes, sir.

Q: Okay. Why did you wait ¢ill January -- wh- --
you've left the police department, correct?

A: Yes, sir.

Q: Why -- When d4did you leave?

A: January 4th of this year.

Q: All right. Tell me why vyou waited until
January 4th, tell the Commission, not me.

A: Well, I was doing it ‘'cause I was doing a

little bit of overtime and I was trying to get

1230 Ricnland Street / Columbia, SC 29201
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CROWLEY V. DARLINGTON COUNTY, ET AL, 65
my yearly income kinda high s© -- so whenever
I went out on my retirement, it would boost my

retirement up some to help me out in the long

run.
Q: And then also you get your benefits, they kick
into January, correct? You- -- your leave

time, a2ll that?

A: Yes sir. My vacation time I got it in January.
Q: All right. So are you working now?

A: No, sir.

Q: Mr- =-- Deputy Crowley, tell me, Mr. Crowley

tell me about the things that uwp until this --
these two accidents that yvou were doing that
you -- has -- how's this c¢hanged your 1life?
Tell me what's going on in your life now.
A: Well, I used to be on the fire department. I
was on the fire department for like 28 years
and then I was on the scubs diving team, yeah,
I played Dbasketball, and Jjust with this
accident I c¢can't -~ I'm not allowed to do
anVtHimg: I can't do anything of it now 'cause

I'm hurtin' so bad in my lower back and my

right leg. So I can’t hardly do anything
_anymore.
Q: So, the scuba diving was interesting to me.

1230 Richland Street / Columbia, SC 29201
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CROWLEY V. DARLINGTON COUNTY, ET AL. 66

You were on a scuba diving team?

A: Yes, sir.

Q: Tell -- tell us about that.

A The fire department, we had a dive team to go
txry to find vehicles in the water, if somebody
drown, we'd go do search and rescue for the
bodies. We'd go -- I'd train in -- went down
to Florida a couple of times training missicons
and stuff.

Q: Okay. And -- and you're talking about as a
volunteer fireman as, this was a team that you
were on as a volunteer fireman?

A; Yes, sir.

Q: Okay. All right. You ~-- I +think the
Commission can see, but and you know,; just tell
us about your -- your problems in your low back
and your leg today. Just how is it on a
day-to-day basis?

#ﬁﬁizzgggigggggggvery day, I mean, the sitting and the

E -- thé standing 'cause the nerve in tﬁe

’1

,E
{
!
b

Q:

hamstring area, if I sit too long it irritates
it. I have to get up and calm it down a little
bit and if I sit too long then my lower back
start hurtin', It's like, just bkack and ferth.

Now, you were working in that Foxtrot unit the

1230 Richiand Street / Columbia, SC 29201
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CROWLEY V. DARLINGTON COUNTY, ET AL, 67
whole time with your neck pain injury and that
kinda thing. Were you inhibited any way in
doing your job up until these two accidents,
particularly the last one?

No, sir.
All right. Could you go back to doing your
job, your full duties, in the - in the Trot- --
Foxtrot unit?
No, sir.
Okay. All right. What job out there that you
know that you could do eight hours a day, five
days a week?
I'm not sure.
Okay. Now, what, just for the record I want to
go back just a minute and I'l11l - I'l1l be
through with you.  We were scheduled to go
before a hearing before Commissioner Beck in
the fall. And we prepared for that hearing and
tell -- tell the Commissioner what happened and
what you said to me and what you -- what you
wanted a2t that time.

NOONAN: I'm just gonna object to that because
he's gonna tell us what he said to Preston, but
I can't ask any gquestions because that's all

attorney-client privilege.

1230 Richland Street / Columbia, SC 29201
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CROWLEY V. DARLINGTON COUNTY, ET AL. 68

Q: Okay. Tell us what you were asking everybody,
what you wanted ba- -- at that time.

A I said I wanted to go to a specialist like at
the BEastern Spine Center to a s%ecialist doctor
for the back.

QY What- kind of problems are you having that led

you to make thal request?

A: Wﬁ§ﬁ5§€k’aﬁa’ﬁy’figﬁf"igg.

Q: Okay.

Ac: My lower back and my right legq.

Q- All right. And -- and what, I mean you've
talked about your leg and your back, what was
happening at that time that 1led you to make
that request.

A:

ﬁﬁﬁtﬁﬁié"&ﬁEffﬁatﬁonae;."J,magia;gggégg to-have,

e

o]

TS s B e S E T A
“on--béth sides ©f my 1€ds,  ‘the nerves running

down.from my right side. The two-little. toes,

R

I have like numbness and tingling in those toes
on the right side. Just =-- just like going
back, starting to run down more of my right leg
to my buttocks to my right leg. And just my
hamstring on the right hand side, that nerve,
it's just constantly all the time.

Okay. When's the last time you've had an MPR?
SR

A That would have been 2019.

1230 Richland Street / Columbia, SC 29201
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CROWLEY V. DARLINGTON COUNTY, ET AL. %9
How much -- tell me, you saw Dr. Bethea. How
much time did he spend with you?
I would say between 10 to 15 minutes if that.
Tell me what kind of examination he gave.
I mean, he came in the room and he had me to
bend side to side and kinda bend over and then
he told wme to sit on the table. And then he
got my right leg and I yelled 'cause he hurt
it, made me hurt and I yelled and so he let me
down and he walked outside and then some young
lady came in. I guess she was in training and
she talked to me longer than he did. &and T was
telling her the same symptoms that I told him
and then he came back in and talked to me for
a few mcre minutes and then hé said I could
leave. And then as I was leaving, he says,
well, let me see you walk and that was it.
All right. Then, in your presence, did he look
at any MRI scans?
Not that I'm aware of, he didn't.
Okay. Did -- what was your-—— what d- -- what
understanding did he give you when you went
into the examination room about why you were

there?

NOONAN: Object to ~ just objection, that calls

1230 Richland Street / Columbia, SC 29201
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CROWLEY V., DARLINGTON COUNTY, ET AL. 70
for speculation,
Q: Tell me what he said to you.
MS. NOONAN: Objection, it's in the medical records.
COMMISSIONER CAMPBELL: Well, T'11 --~-

MR. MCDANIEL: What he said to him isn't necessarily

in the medical records. It's —
MS. NOONAN: He can't testify to what the doctor
sald.

MR. MCDANIEL: Why can't he?

COMMISSIONER CAMPBELL: Well -

MR. MCDANIEL: 1It‘s admission against interest.

COMMISSIONER CAMPBELL: I will -- here's the thing.
I ~- I know it's hearsay but I will let him do
it Jjust because he's already gonna object --
he's already been testifying to what the doctor

has stated.

Q: Okay. Go ahead.

Al What the doctor said to me?

Q: Yeah.

Az Nothing.

Q: What -- what was the purpose of you being
there?

A For him to help me with my pain.

Q: What was your understanding, what from him,

what was your understanding?

Y CREEL COURT REPORTING, INC.
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NOONAN : Same objections. And asked and
answered.
Ckay. Already asked him. All right. Now,

pursuit to 42-9-18C, what Jjobs within vyour
residual capacity have the Defendant's offered
you? Have they offered you any job?

Just the job that I had that was gonna strip me
of my pay, $6 an hour. They was gonna take my
patrol vehicle. They was gonna just put -- put
me up under the jail as a LE3 and I would have

to drive my own personal vehicle back and forth

to work.

All right. Now, the Defendant's put in as
their APR submission 744, your resignation
letter. Who typed that let- -- letter for you?

The lady at the sheriff's office.

And it's addressed - and it's to Sheriff Taylor
Chase, that was the sheriff at that time?

Yes, sir.

Did - ha- -- have you authecrized anybody to
give out your recérds from your personnel file?
Ne, sir.

Okay. All right. Is there -- they submitted
one page, how many pages were there to that

document?

1230 Richland Street / Columbia, SC 29201
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CROWLEY V. DARLINGTON COONTY, ET AL. 72
Two.
Mr. Chavis, excuse me, I'm sorry. Mr. Crowley,
Deputy Crowley, Mr. Crowley, let me know --
tell the Commissioner, all right, one last --
one last thing. You testified that all the
jobs in which you got experience, you can't go
back to due to the condition of your lower back
and ledg. Now assuming that at the time of
these accidents and particularly after the
second accident in the snow, assume +that you
had 100% use of your back to do work requiring
the use of your back. And subseguent to that,
zero, meaning you have zero loss of use and
100% meaning you lost 100% loss of use in your
back to do work requiring use of your back. In
your opinion, in reference to your ability to
do work requiring the use of your Dback, what
percentage is the loss of use of your back? Do
you, in your opinion, have you sustained as a
result to these accidents?
I would say probably about 80.
211 «right. What would you 1like for the
Commissioner to do for you?
Give me some help, find out what's going on.

Commissioner, I have nothing further.

1230 Richland Street / Columbia, SC 29201
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COMMISSIONER CAMPBELL: Okay. Thank you. Ms .
Noconan.
MS. NOONAN: Okay. Yes, Your Hecnor. Is it -- it

okay if I sit?

COMMISSIONER CAMPFBELL: Absolutely, what -- whatever
you're most comfortable doing.

MS. NOOMNAN: Six feet apart.

COMMISSIONER CAMPBELL: Yeah.

MS. NOONAN: Okay.

" COMMISSIONER CAMPBELL: Whatever you're most
comfortable.
MR. CROWLEY ~ CROSS-EXAMINATION BY MS. NOONAN: .
Q: Mr. Crowley, I want to go back through some of

your medical history before these accidents

first. We have in the file, the reccrds from
CareSouth. You have been treating with
CareSouth since around 2007. Does that sound
right?

A: It coulda been, I'm not sure.

Q: Okay. Well, in -- in 2007, specifically, April

26th of 2007 were vyou referred for pain
management due to your right shoulder and back
pain after a 2002 accident?

B: I was referred te a @pain management in

Florence. Yes, ma'am.

1230 Richland Street / Columbia, SC 29201
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Q: Okay. And then did vyou have a -~—- a car
accident on April 30th, 2007°?

A: I'm not sure.

Q: Okay. And then did you continue to treat
throughout 2007 and 2008 at CareSouth for
chronic pain syndrome, migraines, back pain,
and right groin pain?

MR, MCDANIEL: Commissioner, I'm gonna enter the
same objection that I -- 1 entered ea- --
earlier and I would ask it to be made running
so that I don‘t have to interrupt in reference
to relevancy and materiality. Again, I will
have no objection to any of this if she has
medical opinion evidence saying that any --
that any of his current problems are causally
related to any of this.

COMMISSIONER CAMPBELL: Ckay. And I'll 1let you
reply to the objection. Go ahead.

MS. NOONAN: Is that supposed to be a running
objection ---

MR. MCDANIEL: Yeah.

MS. NOONAN: --- that really long obkjection.

MR. MCDANIEL: Yeah.

MS. NOONAN: Okay. It -- it goes straight to the

issue of credibility.
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COMMISSIONER CAMPBELL: COkay.

Q:

Now, in -- and I'm sorry, you didn't answer the
guestion. In 2007 were you still treating at
CareSouth throughout 2007 for <chronic pain
syndrome, migraines, back pain and right groin
pain? Do you remember that?

If it was documented -- if you got it. I -- 1
mean, I don't recall or remember.

Okay. And then in January of 2008, on the 23rd
you went to Dr. Hassler, Hartsville Orthopedics
and that's when, as far as records I have, you
had your first MRI. Do yocu remember that MRI?
No, ma'am.

Okay. Well, that one showed an L-5 S-1
herniated disc, and you already had low back
pain and left lower extremity radiculopathy?
Remember that?

In what year?

January 23ed, 2008.

I don't.

Okay. Well, you continued to treat throughout
2008 and intc 2009 for the chronic low back
pain and numbness in your lower extremities.
Does that sound familiarx?

If you think you got the paperwork, I mean.

1230 Richland Street / Columbia, SC 29201
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CROWLEY V. DARLINGTON COUNTY, ET AL. 716

Q: All right. And then Just to Jjump ahead a
little bit on June 22nd, 2010 at CareSouth you
were diagnosed with chreonic right groin pain,
secondary to nerve damage. Do you remember
that?

A: No, ma'am.

Q: Okay. And at that point, you told the doctor
at CareSouth that you used to be with the fire
department but you couldn't do it anymore.
Remember that?

4: Nc, ma'am.

MS., NOONAN: Your Honor, that's APAR, our APA 6,

page 95.

COMMISSIONER CAMPBELL: Thank you.

Q: All right. Ard then at your next visit, which
was November 10th of 2010 with CareSouth, you
were diagnosed with low back pain and groin
pain and you told them that you had lost your
job. What job had you lost?

A: What year was that?

Q: 2010.

At Yes, ma'an.

Q: You lost your job?

A Decided to go to the police department.

Q: That was what?

1230 Richland Street / Columbia, SC 29201
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CROWLEY V., DARLIRGTON COUNTY, ET AL. 77
Society Hill Police Depértment. But you said
-- what was the injury?

That was chronic pain syndro- -- syndrome, low
back pain and groin pain.

No, ma'am.

NOONAN: Qkay. Your Honor, that's APA six,

page 97.

COMMISSIONER CAMPBELL: Thank you.

A:

'Cause when 1 lost my Jjob at Society Hillils
'cause of my right ~- my right hand.

ODkay. But not your right groin or low back?
No, ma'am. My right hand.

All right, &nd then in 2011, you went back to
CareSouth and were seen for low back pain and
burning pain in the middle to lower back. Do
you recall that?

No, ma'am.

Okay, and then I have that you were seen by
CareScuth again, March 28th, 2013, after
another motor vehicle accident.

Yes, ma'am,.

Po you recall that accident? Okay. And that
one your reported injury to your low back, your
left knee and your right shoulder and were

referred for pain management. That sound

1230 Richlard Street / Cohanbia, SC 29201
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CROWLEY V. DARLINGTON COUNTY, ET AL, = 78
right? After the 2013 car accident?
Yes, ma'am. I -- later on I was --
Okay.
-- referred to palin management.
All right. And then you were -- they sent you
to Dr. Allen at Ortho Carolina where you were
seen on May 15th of 2013. They documented —---
Yes, ma'am,
--- your car accident, It said from that car
accident you had neck and lumbar pain. Does
that sound familiar?
Yes, ma'am.
Okay. And you -- did you receive injections
after that and were given more pain medication?
I mean, I den't thirnk so. I'm not sure now.
But do you remember Dr. Allen then referred you
to pain management as he had nothing else to
offer you? And that was on December 17th of
2013.
Yes, ma'tam.
Okay. You started treatment with Integrated
Pain on January 15th of 2014. Does that sound
right?
Yes, ma'am,

All right. And there I believe you had disc

1230 Richland Street / Coluymbia, SC 29201
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CROWLEY V. DARLINGTON COUNTY, ET AL. 79

surgery December 2015 on your neck?

A: Yes, ma'am.

Q: Okay. You continued to treat with them. And
is what -- they first started diagnosing you
with opiold dependence in 2016, Does that

sound familiar?

A: Yes, ma'am.

0

Okay. And at any point, did they work to get

you off of the opioids or the hydrocodone?

A No, ma'am.

Q: Okay. And then you ---

Al When 1 was ---

Q: --- settled that car accident claim in 2017.
Is that right?

A: Yes, ma’am.

Q: And how much did you settle that case for?

MR, MCDANIEL; Objection. Relevancy.

COMMISSIONER CAMPBELL: And I'll =-- I'll let you
reply to the objection.

MS. NOONAN: I shall withdraw it.

COMMISSIONER CAMPBELL: Okay.

Q: Okay, but do you remember settling that case?
A Yes, ma'am.

Q: And was that in mid to late 20177

A: It could be, I don't remember exactly.

1‘: % CREEL COURT REPORTING, INC.
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CROWLEY V. DARLINGTON COUNTY, ET AL. 80
Okay. And then you had -- well, I guess you
went Dback to Integrated Pain, contipued to
treat with them after your settlement.
Correct?

Yes, ma'am.

All right. And that was for chronic pain
syndrome. And then vyou had this accident,
which was in May of 2017.

Yes, ma'am.

Okavy. And after that 1 have that you were
injured on May 5th of 2017, but you went to
Integrated Pain on May 16th of 2017, 11 days
later. That sound right?

Yeah, I go every month.

Okay, -so just 11 days after your first accident

you went to integrated pain and reported that

you hurt your kneé at work. Does that scund
right?
No, ma'am. 'Cause they give me -- they give me

most of the appeointments.

Right. But this is following your May 5th of
2017 accident. And yecu did report to
Integrated Pain that you hurt your knee at
Parlington County?

Yes, ma'am.

1230 Richland Street / Columbia, SC 29201
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CROWLEY V. DARLIﬁGTON COUNTY, ET AL, 81
Q: Ckay. But at that point you didn't report to

them that you'd injured your lumbar spine, did

you?
A I'm not sure.
Q: All right. And then you had an MRI of your

right knee following that? Isn't it, June

léth, 20177

A: Yes, ma'am. Yes, ma'am.
Q: Okay. ©Now, I noted you treated with Dr. Watt.
He released youv on Oc- -- October 5th, 2017

with a 5% inherent rating to the right leg and
regular duty without restriction. Doces that
sound right?

A: Yes, ma'am.

MS. NOONAN: Okay. And Your Honor, that's

Defendant's APA four, Page 25.

COMMISSIONER CAMPBELL: Thank you.

Q: Okay. That ~- then you had the second zccident
was - was January 3rd, 2018, And that's when

You were assisting with the car con ice.

A Yes, ma'am.
Q: Okay. Now, following that accident, Jjust 12
days later, you went to Integrated Pain. Do

you remember that wvisit?

A: Yes, ma'am. I go once a month.

W=, CREEL COURT REPORTING, INC.
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CROWLEY V. DARLINGTON COUNTY, ET AL. Y

Okay. And at that visit you indicated that you
re-injured your right knee at work and your
diagnosisg was chronic pain syndrome,
cervicalgia, chronic opiate use and knee pain
related to work., Does that sound right?

I think I told her my back was hurtin'.

Okay, was that documented in those medical
records?

Okay.

Okay. And then you went back to Dr. Watt,
January of 2018, and he ordered another MRI
which was negative. Does that sound right?
Yes, ma'am.

Ckay. There were no changes on the MRI for
your leg at that point? Is that right?

Yes, ma'am.

Okay. And I know, you were finally sent toc Dr.
Cheatle in Myrtle Beach after we worked ocut the
back issue and he did anothexr MRI cof your back.
Po ycu recall that?

Yas, ma'am.

November 14th of 2018, and he did a comparison
which showed that there was not much difference
between the twoe MRIs. Do you remember that?

He didn't discuss that with me on that. He

1230 Richland Street / Columbia, SC 2920}
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CROWLEY V. DARLINGTON COUNTY, ET AL. T 83

said that he was going to come in with a

stimulator.

Q: Your MRI from October of 2018 done for
comparison, showed degenerative disc disease at
-1, 2, and then L-3, 4 without stenosis and
then a mild disc bulge at L-4, 5. Do you
recall him talk -- or did he talk to you about
that MRI?

A: I don't recall.

Okay.

A: He may have.

MS. . NOONAN: And, Your Honcr, that is Defendant's
APA 5, page 58.

—COMMISSIONER CAMPRELL: Thank you.

Q: Okay. Now, I know we talked a little bit with
Mr. McDaniel about your spinal cord stimulator
trials. Neither one of those were positive
results. Is that right? You didn't end up
getting the -- the permanent ---

A: Neoe, I didn't.

Q: —-—-- implant?

Al No.

Q: Okay, but you did go to Dr. Sarb for all those
treatments?

A: Yes, ma'amn.
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CROWLEY V. DARLINGTON COUNTY, ET AL. &4
All right. Now, your FCE that you did, that
was October 25th, 2019. , Do you remember that?
Yes, ma'am.
Okay, and did you stop a lot of your tests due
to pain in different parts of your body?
I did.
A1l right. And were some of your testing
stopped due tc pain in your neck?
No, ma'am
Did you have issues also with your grip in your
hands?
I think the lifting part of it, but I mean, I
don't
You don't what?
Not with my hands. I don't remember.
NOONAN: Okay. And Your Honor, that's

Defendant's APA 17, page 629,

COMMISSIONER CAMPBELL: Thank vyou.

Q:

A1l right. br. Naso has released you at
maximum medical improvement with an 8%
impairment rating. He also recommended that
you would need physical therapy and possible ~-
possibly a TENS unit. Is that something you
have pursued with him?

Yes, ma'am. I got a TEWNS unit. I tried

4'?’- CREEL COURT REPORTING, INC.
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CROWLEY V. DARLINGTON COUNTY, ET AIL. 85

physical therapy, but it made me hurt worse,

Q: Okay. Now, I know you went and saw -- you said
you need to see a specialist but you actually
went to your own specialist at Southeastern
Spine, which you mentioned, and that was on
January 29%th of 2020. Does that sound right?
Dr. Forrest, you went to Charleston?

A: Yes, ma'am.

Q: De you remember that visit?

A Yes, ma'am.

Qs And  he released you at MMI with a 13%
impairment for your back. Do you recall that
visit with him?

A: Yes, ma'am.

Q: Apd did Dxr. Forest tell you that you could
continue doing the work at the courthouse?

A On light duty?

Q: Yes.

A: Yes, ma'am.

MS. NOONAN: Okay. Your Honor, that's Claimant's

APA two.

COMMISSIONER CAMPBELL: Thank you.

.Q:

All right. And I know you testified earlier
that the letter that you obtained from Dr. Nas-

~~ Naso said that you could continue working at

1230 Richlard Street / Columbia, SC 29201
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CROWLEY V., DARLINGTON COUNTY, ET AL. B6
the courthouse also and that you could carry a
weapon and a taser?
Yes, ma'am.
All right. And were you able to do that djob
after receiving that letter from Dr. Nasa?
Yes, ma'am.
Okay. And was the County still accommodating
your restricticns with that job?
Yes, ma'am.
Okay. So your decision to resign that you said
came out December 2020, that was voluntary and
was on your cwun merité Some~ -- not something
that you discussed with the County?
Yes, ma'am. 'Cause I was having some issues
within the -- inside the department also.
Within the what department?
Inside of the sheriff's department. I was
having Some issues inside the sheriff's
department also.
But if -~ 1f you wanted to, you could have
still been working the security for the judge
in the courthouse. Is that right?
Well, with a pay cut, without my vehicle and I
wouldn't be up under the sheriff's office. 1

was going up under the detention center,

1230 Richland Street / Columbia, SC 29201
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CROWLEY V. DARLINGTON COUNTY, ET AL. 87
But the job that you resigned from I thought
was the courthouse security with the judge.
As a LEl1. They were trying to put me under an

L3 and come off pay $6 an hour, take my patrol

vehicle, and put me up under the Jail. I
wouldn't be up under the sheriff's office. I
would be up under the Jjail. That's two

different departments.

So that was a different position that they'd
offered you?

It kinda it is. It's the same, but they're

just gonna cut my pay and everything else.

If you went to the jail, were they going to cut

your pay?

Yes, ma'am.

Okay. But if you stayed at the courthouse what
would you'd been making?

That was gonna cut my pay to 11.70, I think she
said 11.75 an hour.

Ckay. And when you were working the security
at the courthouse, were you able to sit and
stand and move around however you needed?

Yes, ma'am,.

And I think we talked about in your deposition,

you would go to lunch with the judge?

1230 Richland Street / Cohumbia, SC 29201
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CROWLEY V. DARLINGION COUNTY, ET AL. 88
Well, if -- yes, ma'am.
Ckay. was there any part of that job that you
physically could not do?
If a fight something broke out or somebody
tried to come get the judge. Yeah, that was,
I mean, I would put myself at risk and the
judge at risk doing that job.
Did that ever happen while you were working in
that capacity?
We had one -- we had a couple incidents inside
the courtroom.
But did that ever happen where you had to fight
with ---
Ne, ma'am.
~--~ people coming in the courthouse?
We just -- I had that cne incident. I did,.
Well, not really fight but detained somebody.
Just what, I'm sorry?
Detained somebody.
Detained someone.

That's right.

Okay. And the letter that -- that your counsel
asked you about earlier, your resignation
letter. He -- he asked if somebody else typed
that up for you. Were those your words,

1230 Richland Street / Columbia, SC 29201
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CROWLEY V. DARLINGTON COUNTY, ET AL. 89
though, in the resignation letter?
At Pretty much. ;
Q: I mean, this isn't something th%t somebody

typed up and told you --- é

A Yes, malam. '

Q: ~--- to sign it, is it? Those were your words
and you ---

A: Yes, ma'am.

Q: --- they just did you a faver and typed it for

A Yes, ma'am.

Q: ~—= you? Okay. Sc that was your resignation
letter?

Az Yes, ma'am.

Q: Okay. I don't have anything further, Your
Honor. Thank you -

COMMISSIONER CAMFBELL: Okay
Q: ~=-=~ Mr. Crowley.
COMMISSIONER CAMPBELL: All right. Mr. McDaniel?

MR. CROWLEY - RE-DIRECT EXAMINATION BY MR. MCDANIEL?

Q: Couple questions. Commissioner, I'd ask you to
refer to any of the records between 2013 and
2017, in May, Integrated Pain Management.
Deputy Crowley or Mr. Crowley, were you

treating for neck pain? Your chief complaint

1230 Richland Street / Columbia, SC 29201
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was neck pain and shoulder pain.

Yes, causing the headaches.

All right. And that was up until after the
second accident in -- in tw~ -- in January of
20187

Yes, sir.

So up until! that time, if T asked the
Commissioner to review all those records, is he
going to find any reference during that entire
time to treat with the low back between ‘13 and
‘17, or ‘187

It shouldn't been the neck, the headaches.

No question you were being treated at that time
for your neck?

Yes, sir.

New, Commissioner, we've alsc submitted some

records with chronic Integrated Pain
Management. Tell me how it -- what -- how it
changed after the accident in 2000 -- January

2018, in reference to your reports o¢f the
problems you were having at Integrated Pain
Management?

Well, 'cause of my lower back and my right leg,
I was having more issues with those.

MCDANIEL: Commissioner, I've asked you, just

1230 Richland Street / Columbia, SC 29201
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. CROWLEY V. DARLINGION COUNTY, ET AL. 51
for times sake, I ask you to refer to Page --
under tab 4, page 49 through page 62. And that
would be in reference to all of the records
that -- that we've submitted in reference to
the -~ his treatment of chronic pain management
at Integrated Pain Management, in reference to
how that's changed during that period from 2018

through the present time.

COMMISSIONER CAMPBELL: Okay. Thank you.

Q:

Now, Mr. Crowley, I'm gonna try not to keep you
much longer. Sorry I had to keep you this
loeng. You remember counsel asking you about --
something about a doctor and an MRI reported
that you had a herniated disc at L-5 S§-1. Do
you remember that?

Yes, sir.

Rer asking about that. ALl rzright. And I
believe that was quite a long time ago, wasn't
it. 8he was asking guestion about 2005 and all
that?

Yes, sir.

All right. Dr. Cheatle did an updated MRI?

Yes, sir.

MR. MCDANIEL: Commissioner, I'll ask your reading

because I can, you know it actually would be

1230 Richland Street / Columbia, SC 29201
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" CROWLEY V., DARLINGTON COUNTY, ET AL. 92
his interpretation if I ask it but I'd ask you
to take note of the MRIs that have been done.
There's no reference to a herniated disc at L-5

S-1, in any of these. Now ---

COMMISSIONER CAMPBELL: Thank you.

Q:

MR.

~~- I also in reference to radiculopathy, you
went to a Dr. Dean Lorenz in 2019. And Dr.
Lorenz did new conduction studies on your right
1owef extremity?

Yes, sirx.

And ~-- and your back?

Yes, sir.

MCDANIEL: Commissioner, page 690 under the
Defendant's APA submissions and page 122
through 124, under tab 2. He was found to have
a L-5 85-1 radiculopathy on -- on objective
testing in 2019.

And you applied for police officer disability
retirement back in the fall. Is that right?
Yes, sir.

As far as you're aware between, let’s just say
Y15 —-- 2015, 2016 and 2017 up through the time
of that accident on May 5th, were you under any
active treatment for your lumbar spine during

that period of time?
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CROWLEY V. DARLINGTON COUNTY, ET AL. ‘ g3

A But just for my neck. ©No, sir.
Q: Okay. ©Nothing further, Commissioner.
MS. NOONAN: Yes, Your Honror, I Just need to

respond. Defendant's APA 2, page 241 is what
I was referencing and it is there. Tt says,
MRI on the lumbar spine there is a small L-5 §5-
1 herniated disc. Has had since the, and I
can't tell whether it says '80s or '90s and was
seen by Dr. Edwards. At that time the left
lower extremity radiculopathy and had epidermal
stercoid injections. So again, page 241. -

MR. MCDANIEL: And what date was that?

MS. NOONAN: January 23rd, 2008.

MR. MCDANIEL: Commissioner, I ha- -- I don't know

None, nothing further.

COMMISSIONER CAMPBELL: All right. Anything
further?

MS. NOONAN: I den't have anything else, Your Honor.

COMMISSIONER CAMPBELL: Okay.

MR. MCDANIEL: Claimant's case.

COMMISSIONER CAMPBELL: Yeah. All right. Well,
thank vyall. I appreciate y’all being here.
And sir, thank you for your testimony and your
patience and you can step down.

MR. CROWLEY: Thank vou.
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CROWLEY V. DARLINGTON COUNTY, ET BL. 94
COMMISESIONER CAMPBELL: And there being nething
further then that concludes today's proceeding.
MS. NOONAN: All right, thank you.
COMMISSIONER CAMPBELL: Good to see everybody.
¥"all be careful going home.
(There be nothing further, the commissioner's hearing

concluded at 1:34 p.m.)
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CROWLEY V. DARLINGTON COUNTY, ET AL. 3

COMMISSIONER TAYLOR: Madam Court Reporter, will you
please call the case?

CALL TO ORDER:

COURT REPORTER: Today i1s Monday, December the 20th
of 2021. This is South Carclina Workers
Compensation Case Number 1716288. This is the
case of Michael K. Crowley, Claimant, versus
Darlington County, Employer, and South Carolina
Asscciation of Counties, Carrier. The
Appellant is the Claimant, represented by
Preston McDaniel. The Respondent is
represented by Gabe Coggiola. FEach side is
allowed 10 minutes for oral argument and the
Appellant three minutes in reply. You\ are
requested to argue the grounds of exception and
stay within the record.

COMMISSIONER TAYLOR: All right. Thank you. Mr.
McDaniel?

CLAIMANTS POSITION:

MR. MCDANIEL: May it please the Commission. There
are, basically, primarily two issues we would
ask you to decide today, although there are
multiple punitive issues in this case, in
reference to the Deposition of Dr. Bethea and

all that.
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CROWLEY V. DARLINGTON COUNTY, BT AL. 2

The first two issues are, we believe, and
we'll submit to you, that on the undisputed,
uncontested - not cnly based on the
preponderance of the evidence but even based on
reliable evidence, substantial evidence in the
record, there is no evidence in this record
other than the fact that Deputy Crowley lost 50
percent or more of the functional use of his
back and his work requires the use of his back.
Alternat- -- and, and not only alternative but
we also believe that the evidence substantiates
under the standard of Total and Permanent
Disability to wage loss, and that is based on
the age, education, background, experience, and
physical facts of the injury. The jobs which
this Claimant could perform are of limited
quality, guantity or dependability that will
reinstatement in the job market for him dces
not exist, and he's entitled to a -- either of
the that higher standard.

Now, the other issue is the admisszion of
Dr. Bethea's recording the evidence in
violation of 42-15-95. Now, going to the
issue. And very briefly, on the facts. Deputy

Crowley had been promoted to & member of the
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CROWLEY V. DARLINGTON COUNTY, ET AL. ' 5

Foxtrat [sic] Unit -- Foxtrot Unit and he had
been made a Corporal when his career came to an
end on January the 3rd of 2018, when he was
trying to help a stranded motorist and slipped
and fell on the ice, and fell so hard and so
bad that he had to be taken by ambulance to the
hospitgl. After that he has never been
released to any work other than sedentary work
only. In February, Dr. Watt ordered the MRI of
his lum- ~-- of his lumbar spine. And it's all
on the record about cervical spine and all
that, and he's had treatment by that and had no
problem that prevented him from doing his
Deputy Sheriff work, and Dr. Watt put him on

sedentary work. He was transferred to the

courthouse, courthouse security, retained his

title as Deputy. It took us until August 15th
of 2018, almost six months later to -- and they
sent him to Dr. Chu in Myrtle Beach, not any of
the doctors in Florence, and the MRI was
performed. Dr. Chu then saw him again on
November 14th of 2018 and said, in my opinion,
based on this man's condition, he needs a
spinal cord stimulator trial. I don't think

he's a surgical candidate but we want -- we --
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CROWLEY V. DARLINGTON COUNTY, ET AL, %

he needs a spinal cord stimulator trial and

said there's no reason for him to come to

Myrtle Beach. I -- I'm sending him back to
Florence to =-- and he sent him te Dr. Saw (ph)
and Dr. WNassau, well that’'s who they -- was
chosen,. Dr. Saw {ph) and Dr, WNassau did

physical therapy, multiple injections, tried a

spinal cord stimulator trial, twice, trying to

give this man some relief. And throughout
their entire treatment released -- he was
already on medication so they -- the entire

time they released him never to anything more
than sedentary work. Basically, what it is, he
escoxts the Judge to -- we've all been to the
courthouse. He was courthouse security, sat in
the chair, was able to get up and down, check
people in and out of the courthouse at times
and accompany the Judge to provide a personal
security for the Judge. It's all on the
record.

Then Dr. Nassau, they'd done everything
they felt they could for him, he ordered a
functional capacity evaluation. They chese
CORA physical therapy and CORA physical therapy

finally gave him maximum consistent effort and
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CROWLEY V. DARLINGTON COUNTY, ET AL. 7

found him to be at no more than sedentary level
work. I failed to mention this, because as
part of the spinal cord stimulator trauma I
think this is important, in that, you have to
go through a func- -- a psychological
evaluation to -- whether or not you gqualify.
And of course that psyéholégical - (tégﬁnicéi
avdio interference) -- came back and said, this
man 1s not having any psychological problems,
what he's having is, he's having is ﬁrob* -
physical problems in his back. And they found
that he was qualified -~ would be a good
candidate, he might get some good results from
it. It didn't work. Dr. Nassau released him.
Thereafter, and it's in the record, he
continued as courthouse security. And then he,
because of the condition and how much suffering
and pain he was going through even doing that
job, he applied for police officer disability
retirement and that was —-- he had received that
at the time, if I'm correct, I may stand

corrected, but at the time of the hearing, when

we finally went to the hearing. And we had
gone in November -- and getting ready to go to
a hearing and -- before Commissioner BReck and
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CROWLEY V. DARLINGTON COUNTY, ET AL. Bl

he was having so much problems with his back,
and it had gotten a lot worse over the last
month or S0 that we regquested another
evaluation. And by a specialist at the
University of South Carolina School of Medicine
in Charleston or, you know, another qualified
expert. Well, you won't find Dr. Bethea listed
on the website as part of -- and I put that in
the record, as part of the Department of
Orthopedic Surgery at the Medical University of
South Carolina. He works in a family practice
clinic over in Mount Pleasant. As we all know,
MUSC 1is spreading out like so many of the
hospitals, 1like Prisma and all +that, that're
coming under their umbrella. But anyway, they
sent him to him and, unknown to us, they wrote
him a letter. And they communicated by e-mail,
multiple times over the charge for the
evaluation, which I find shocking, $5,000 for
an IME. What 1is this world coming to? But
anyway, they alsoc sent him about 300 pages of
medical records. Now, this is supposed to be
a treatment pathways to see if this man could
do -- 1 mean, we all see these +treatment

evaluations all the time, what the -- is that
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CROWLEY V. DARLINGTON COUNTY, ET AL. 9

-~ it's -- they simply want the scan so they
can look and see if they can see the scans and
do anything else for the person. Now, they did
that, didn't give us any that. We found out
that when we issued a subpoena for Dr. Bethea's
records and we found out how much he charged
and we alsé found out, at that time, that they
had sent him this letter and all these e-mails
and we'd sign- -~ we found the medical records.
We didn't get those until after that, not any
of it.

Now, let's go to the issues in the case,
the primary issue. Lost the use of -- the
functional loss of use of the back to do work
requiring the use of the back, the Supreme
Court has recited over and over again, which is
the criteria under 42-930-21, which is the
functional loss of use of the back to do work
requiring the use of the back, that's the
criteria. All right. What's the rec- ==

evidence in the record? Not only this reliable

~~ (technical audio interference) -- but the
only evidence, CORA physical therapy pa- --
found at page 3. Sedentary work only, wvalid
and consistent at maximum effort. Under the
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CROWLEY V. DARLINGTON COUNTY, ET AL. 10
dictionary of occupational titles, Department
of Laboxr's physical demand classification, he
was qualified for only sedentary work. Dr.
Leonard Forest expressed the medical opinion
that, in his opinion, stated to a reasonable
degree of medical certainty, this man had lost
50 percent or greater the loss of the use of
his back to do work required the use of his
back, Ms. Harriet Fowler (ph) did a vocational
evaluation and I asked her if she addressed in
her report. She went through the DOT, the

classifications. She let us all know exactly

" what percentage of the Jobs were heavy duty

work, very heavy duty work, medium duty work,
light duty work, and sedentary work. And based
on his physical limitations on the use of his
back, she alsoc found him to be totally disabled
based on wage loss but based on the physical
loss of the use his back alone and only, he was
excluded from 892 percent of the jobs available
in the United States.

Now, Deputy Crowley testified that he had
lost 350 percent or more of the functional use
of his back to do work that required the use of

his back. So, that's the -~ {technical audio
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CROWLEY V. DARLINGTON COUNTY, ET AL: 11

intexference) ---

COMMISSIONER TAYLOR: All right.

MR. MCDANTIEL: Yes, ma'am.

COMMISSIONER TAYLOR: I was gonna say that's your -~
your 10 minutes, sir.

MR. MCDANIEL: Oh, I'm sorry.

COMMISSIONER TAYLOR: That's okay.

MR. MCDANIEL: I -- I think I also covered the other
issue which is Dr. Bethea then put in his
record without us =-- letting us kxnow he had

sent him a letter.

COMMISSIONER TAYLCR; Yes, sir. The 95 argument.
Yes, sir. Thank you. All right. Mr.
Coggiola?

CARRIER'S POSITION:

MR. COGGIOLA: Good afternoon, may it please the
Court. I'm gonna Jjust start with the Dr.
Bethea's report issue first, and just address
that quickly. So basically, the -- the letter
that he's referencing was the letter to Dr.
Bethea requesting the second opinion. You
know, Counsel talked about the Consent Order
and agreement to a specialist and, this and
that, and whether -~ whether Dr. Bethea fell

under the MUSC umbrella that he thought he
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CROWLEY V. DARLINGTON COUNTY, ET AL. 12

needed to be din. The Consent Order said that
the Defendant's agreed to provide a second

opinion at MUSC with a doctor of their

choosing. Dr. Bethea, i1f you look under their
medical directory -- I also included a link to
his website, he is a becard certified

orthopedist within MUSC. So they sent a letter
to him, a large stack of medical records, you
know, it's always been my practice you don't
pick and choose and cherry pick which records
vyou're going to send to the doctor for a second
opinion, you send them all. You send them
everything that you got. And that's why that
was the large stack of records. And they all
-~ basically it was a benign letter that we see
with every reguest for a second cpinion. You
know, this is a synopsis, it's the treatment
he's had to date. These are the opinions we'd
like you to address: MMI, rating, restrictions,
future treatment. If not MMI, what rating,

what treatment do you recommend at this time?

COMMISSIONER TAYLOR: Mr. Coggiola, didn't we just

get a case down from the Court of Appeals about
this issue, that basically said, it doesn't

matter what the letter says, they're suppecsed

1230 Richland Street / Columbia, SC 29201

"T?S' CREEL COURT REPORTING, INC.
“\‘3 (803) 252-3445 / (300) 822-0896

P1256




w N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

CROWLEY V. DARLINGTON COUNTY, ET AL, 13

to get a copy and, Ms. MecCree (ph}) if you can
refresh our memory. I think it was last month

or the month before.

MS. MCCREE {ph}: It was -—- let me see if I can find
it in here.

COMMISSIONER TAYLOR: Anyway, Ms. -- so0o I know --
because that's been the argument to this point
that, oh, well, we didn't put any narrative in
the cover letter or there was nothing regarding
treatment. But I believe a case came down that
basically said, all correspondence has to be
copied.

MR. COGGIOLA: I mean I =-- well, I mean I think

that's still goes back to what the Statute of
42-19 or 15-95 says, and that's to a health

care provider who provides examination or

treatment, that -- that requirement doesn't
kick in until ==~ until the doctor actually
provides examination or treatment. So once -~

once they've seen him, yes, I agree, you've got
to copy on all correspcondence. But until that
point, it doesn't kick in. I also don't think
that Court of Appeals case was retroactive, so
even if it does, I don't think it applies to

this case. But I would still -- we would stand
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CROWLEY V. DARLINGTON COUNTY, ET AL. 14

for the premise that 42-15-95 doesn't apply
until the healthcare provider provides an
examination or treatment. And -- and that
hadn't happened in this case with that letter.
This is a =---

COMMISSIONER MCCASKILL: Okay. Mr. Coggiola, let me
ask you, if we're the final fact finders, why
would that case, not apply?

MR. COGGIQOLA: I deon't think that +that case had
retroactive applicability to cases before this.
If it does, it ~-- it'll apply to cases going
forward.

COMMISSIONER MCCASKILL: Okay.

MR. COGGIOLA: I -~ I'd have to go back through that
case.

COMMISSIONER MCCASKILL: I -- I don't re- -- I don't
re- -- I -- yeah,.

MR, COGGIOLA: But -- so that's our position on Dr.
Bethed's report. And then, 4in the brief,
Appellate goes into how his due proc- -- he was

deprived of due process, because he was going
to have to pay for the deposition of Dr. Bethea
in order to cross examine him and the
Commission should've -- is required to subpoena

that doctor, There's absolutely no regulation,

W= CREEL COURT REPORTING, INC.
! @ 1230 Richland Street / Columbia, SC 29201
v (803) 252-3445 7 (800) 822-0896

P1258




10
11
12
i3
14
15
16
17
18
19
20
21
22
23
24

25

CROWLEY V. DARLINGTON COUNTY, ET AL. 15

no statute, no case law supporting that
argument. The Rules of Civil Procedure that
govern depositions of treating physicians and
other health care providers specifically state
that, the party —-— party seeking the
depesition, they bear the <costs, including
materials and fees of tha;—depésitién. And
that's Rule 30-I of the South Carolina Rules of
Civil Procedure, the fees that he was charging
were in line with the fee schedule for $400 for
the first hour, $100 for every gquarter hour
following after that. So there was nothing
unusual about the fees that he was charging for
his deposition. And there's -- there's just no
anthority for a claim that, we as the
Defendants will be responsible for bearing the
cost of that deposition, nor that the
Commission is reguired to subpoena that doctor
as a witness, Not only is that not a
requirement, we would argue that's improper.
I mean, that -~ that's the Commission stepping
out of their neutral, sort of, third party role
of adjudicating a case and -- and bringing
someone in for cross-examination on behalf of

one of the parties, which we would argue is --
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CROWLEY V. DARLINGTON COUNTY, ET AL. 16

is not proper in this case.

COMMISSIONER TAYLOR: Okay.

MR. COGGIOLA: Moving on —---

COMMISSIONER TAYLOR: Can you spend some -~
{technical audio interference) -- time on the
FPD?

MR. COGGIOLA: Yes.

COMMISSIONER TAYLOR: Okay.

MR. COGGIOLA: Moving onto the PPD ---

COMMISSIONER TAYLOR: Okay.

MR. COGGIOLA: --- you know, the Appellant basically

just comes out and says that there is
absolutely no evidence to the contrary and we
respectfully just disagree with that statement.
I mean, basically, what you'wve got is, you got
ratings from the authorized treating physician,
Dr. Nassau, whe gave a 10 percent recommended
future treatment of physical therapy and TENS
unit and said, work restrictions, sedentary,
but can continue doing his job. I want to
point out that throughout the course of both of
these accidents, the Claimant never missed a
single day of work. I mean, he -- he continued
his job the whole time. Now, they accommodated

with restrictions and would've continued to
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CROWLEY V. DARLINGTON COUNTY, ET AL. 17

accommedate him. And he testified at the
hearing that he voluntarily resigned, in part,
due to other issues he had with the Sheriff's
Department, it wasn't even just for this. So
you've got +the 10 percent rating from Dr.
Nassau. Dr. Bethea, who said that it's depth
complaints outweigh the objective findings, he
assigned 3 percent with no restrictions and no
further treatment. And then Claimant's expert,
Dr. Forest, he only assigned the 13 percent.
Sc he goes on to make a statement after 13
percent in accordance with the AMA's, and says,
och, I also think he's lost more than 50 percent
loss of use. That -- that's not a doctozxr's
role in this. The doctor can assign impairment
in accordance with the AMA's, and in this case,
the most he could assign in accordance with the
AMA's was 13 percent. But the percent of
disability, the loss cof use, that's a
Commission determination. That's not something
a doctor's supposed to say, 13 percent, oh, and
by the way, also 50 percent greater loss of
use. And then he re- -- he mentioned the one
voc eval that he hired of Ms. Fowler, there's

also a separate voc evaluation from Mr. Myers
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CROWLEY V. DARLINGTON COUNTY, ET AL. 18

at CorvVel, who identified I think over 13
different positions that he could do. Not only
did he do a vocational evaluation, but he also
did a Labor Market Survey of the 12 jobs in the
area that he identi- -- that he contacted. A
hundred percent said that they were either
hiring at the time or would be hiring in the
near future. So, you know, this is -- this is
what —-- what y'all deal with every day. This
is a case of conflicting evidence. There's Ltwo
conflicting wage, you know, voc reports. An
injured worker who never missed any time from
work, who could've continued to be accommodated
by his employer, but foer his voluntary
resignation. And then even the conflicting
medical evidence isn't really that far off.
It's 10 percent, 3 percent, 13 percent.
Nothing that really gets to that 50 percent
range. And we -- we would argue that even if
yvou did find that it went over 50 percent, the
fact that they were -~ he could've continued in
his employment, and the fact that there's
vocational reports indicating there's work he
could do, and, in fact, those jobs in that area

would be a sufficient rebuttable presumption
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CROWLEY V. DARLINGTON COUNTY, ET AL. 19

against that inm any finding c¢f Permanent and
Total Disability.

This is & case where, like I said, you've
got conflicting evidence and it's up to the
Commissioner, the Hearing Commissioner, who
heard the actual testimony of the Claimant,
weighed that evidence we find -- properly found
that he was not permanently totally disabled,
either under 42-9-30 or 42-9-10,

COMMISSIONER TAYLOR: OQkay. Thank you. All right,
Mr. McDaniel, you've got three minutes in
rebuttal.

CLAIMANT'S REBUTTAL:

MR. MCDANIEL: Commissioner, I was trying to rapidly
find that decision that recently came out.
I've been submit- -- to have a 1little bit
behind on my advance sheets. However, it -- it
would go on specifically with what's been said
in every other case, including all the way back
to Brown vs. BI-LO in 2003 that, 1in other
words, you've got to disclose the paperwork in
this ~- it -- 1t's mandatory in 42-15-95,
you've got to tell us about it, and they didn't
do it and it should have been excluded. Now,

the Supreme Court -- I -- I appreciate Mr.
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CROWLEY V. DARLINGTON COUNTY, ET AL, 20

Coggiola's a wonderful argument, but however
the Supreme Court disagrees with him. The
doctor can testify to the ultimate guestion in
any case, matter of fact, the Rules have been
documented to prove that. Dr. Forest has the
right, and did, express an opinion on loss of
use. It's a totally separate issue from
medical impairment. You know, people
constantly forget the AMA guides what they say.
Page 4 and page 5, these rating guides rate and
-- and apply to the activities of daily living;
brushing your teeth, combing your hair, scratch
-- washing you back, daily going to the
bathrxoom. They have absolutely nothing -- and
they say that specifically, absolutely nothing
to do with work and the ability to work.

Now, loss of use is what this Commission

determines, I agree with Mr. Coggiola on that.

That's exactly what - (technical audio
interference) -- and there's absolutely no
evid- ~- just 1like there was in Clemmons,

whether anybody wants to hear it or not, you
know, they got a job to go out and -- and if
they want to argue against it, they gotta go

out and do it. And in this case, therxre's
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CROWLEY V. DARLINGTON COUNTY, ET AL, 21

absolutely noc evidence in this recoxrd on loss
of wuse, the 4issue that this Commission 1is
supposed to decide. And I know this Commission
is gonna require a literal interpretation of
the law in favor of benefits to need to work.
And then undex that standard, there's
absolutely no evidence this man can gc¢ back to
doing work requiring the use of this back.
Now, also, you know, T -- I guess Mr.
Coggiola's heard about that 1little old case
called, Stevenson vs. Brice Services, wherein
that man was working and beca- ~~- he could --
he could do one job because they accommodated
him, he -- he was still working. He hadn't
medically retired on police officer disability
because he could do one job they accommodated
him. They even provided extra securities in
the room, they provided extra people just so
that he could continue to work as a deputy
sheriff. And when the new sheriff came in, he
was gonna lose his job as a deputy sheriff. He
was gonna be de~ ~- downgraded. He was gonna
lose his police car, he was gonna lose his
right to -- God knows, there's two professions

out there that I find that they would rather do

1230 Richland Street / Columbia, SC 29201

1‘&@3’ CREEL COURT REPORTING, INC,
== (803) 252-3445 / (800) 822-0896

P1265




10
11
12
13
14
15
i6
17
18
19
20
21
22
23
24
25

CROWLEY V. DARLINGTON COUNTY, ET AL. 22

their profession than eat, and that's nursing

and police officers. This man's life has been
devastated. There's nothing out there he can
do. They say they -- there's a little known
statute din a- -- in the Act that people

constantly forget about, 42-9-19%, if they say

that there's a Jjob out there that he can do,

they have an obligation under law -- read it,
Coleman vs. Quality Concrete Property, I've
read 1it. I've read it many times and it says

this, they can be relieved of responsibility to
pay disability by offering or procuring that
job forward. God knows when the last time I
seen any carrier go out there and provide
comprehensive rehabilitation assistance. They
used to do that all the time. Commissionex
Wilkerson, you know this, we used to ha- --
have all the time because they were trying toc
avoid total and permanent disability. Try to
find that man something to do. They did it all
the time. They don't do anymore. But,
however, this man's entitled to work, his life
has Yeen devastated, he's lost a career he
loved. He can't go out there and work. They

didn't offer him a job. They haven't procured
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him a job. And this -- he =- he actually --
their record of -- it agrees that he can't de¢
anything other than sedentary work. I submit

to you, clearly, there's no evidence in the
record on loss of use, which is the issue and
the Supreme Court said that's issue in
Clemmons, whether anybody wants to hear it or
not. There's nothing in this record --
({technical audio 1nterference) ---

COMMISSIONER TAYLOR: All right. Thank you, Mr.
McDaniel. That's your -- your rebuttal time.
Thank you both. Y¥'all have a goocd day.

MR. MCDANIEL: Thank you Madam Chairman.

{(There being nothing further the hearing concluded at

4:46 p.m.)

1230 Richland Street / Columbia, SC 29201

<'ﬁ§»' CREEL COURT REPORTING, INC.
W (803) 252-3445 / (800) 822-0896

P1267




McDANIEL LAW FIRM
ATTORNEYS AND COUNSELORS AT LAW
1315 ELMWOOD AVENUE
COLUMBIA, SOUTH CAROLINA 29201

Proudly representiog injured workers
for over 35 years,

Preston F, McDaniel Telephone (803) 771-7211

Matthew C. Robertson Facsimile (803) 252-0709
January 13, 2021

VIA EMAIL AND US MAIL

Commissioner T. Scott Beck

SC Workers' Compensation Commission
Post Office Box 1715

Columbia, South Carcolina 29202

RE: Michael Crowley v. Darlington County
WCC File No. 1716288 & 1801098

Dear Commissioner Beck:

I hate to trouble you with this, but I need to make a
request to document what occurred at the last hearing set in
the above-referenced matter before you. You will recall that
at the time the case was called for hearing an Off-the-Record
conversation/conference was held in reference to our request
for additional evaluation and due to that conference, the
hearing was cancelled.

The particulars of that conversation and our request have
now become an issue and I would request the right to either
submit an Affidavit to you to confirm what happened for
submission into evidence at an upcoming hearing or a conference
with you with Defense Counsel to reach a mutually agreed upon
statement as to what occurred during that conference in
reference to our request. To establish the facts is now
necessary because the Defendants have now submitted the
evaluation we requested as additional evidence for stop payment
and to support the Defendants’ position in reference to our
request for benefits under the Act.

I would like to get this accomplished ag soon as possible
and I want to inconvenience you as little as possible as you've
got enough to do. However, this is very important to our
client based on the use of the Defendants of the evaluation
which we requested. By copy of this email, I am notifying
Counsel for Defense, Ms. Anne Noonan, of this communication and
regquest.

Sincerely yoursg,

Preston F. McDaniel
PFM/kth

cc: Gerald Malloy, Esquire
Anne V. Ncoonan, Esquire
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McDANIEL LAW FIRM
ATTORNEYS AND COUNSELORS AT LAW
1315 ELMWOOD AVENUE
COLUMBIA, SOUTH CAROLINA 29201

Proudly representing injured workers
for over 35 years,

Preston F, McDaniel Telephone (803) 771-7211
Matthew C. Robertson Facsimile (803) 252-0709

January 28, 2021

VIA EMAIL - bcheeseboro@wace,sc.gov
AND US MAIIL

Commissioner Mike Campbell

SC Workers' Compensation Commission

Post. Office Box 1715
Columbia, South Caroclina 29202

RE: Michael Crowley v. Darlington County
WCC File Nos. 1716288 & 1801098

Dear Commissioner Campbell:
This matter is set before you for hearing on March 4th at 11:00

am on the defendants Form 21 to pay compensation; and is not
subject to the sixty (60} day Rule under Section 42-9-260. This is

Lo request a preliminary hearing anywhere in the State befoxe you
on the Record in reference to the Teport filed by the ﬁefenaan¥a
as part of the 21 from Dr. James ¥. Bethea. Ef Eﬁe preliminary

nearing, we will request that:

1. The report be excluded from evidence for failure of the
defendants to comply with the provisions of the Act; specifically
including SC Code §42-15-95.

2. Barring exclusion, we request either that the Commisgsion
issue a Commission Subpoena, pursuant to §42-3-140 & 150 for Dr.
James F. Bethea to appear, or ordering the Defendants to schedule
and pay for a de bene esse deposition {depo used in lieu of live .
testimony) of Dr. James F. Bethea so that we may exercise our
right of cross-examination of him in reference to the report that
the Defendants have placed in the Record as their evidence in this
matter, thus making him their expert.

As I know you are aware, we are guaranteed the right to croas-
examination both under the Act and the Administrative Procedures
Act, §1-23-330(3) and under subsection 1, specifically in
reference to documentary evidence gubmitted into evidence. Of
course, the right of cross-examine is one of the most precious
rights under due process and is guaranteed by both the United
States and South Carolina Constitutions, as well ag by both US and
SC Supreme Court decisions, and particularly in administrative
proceedings. I have attached a copy of one SC Supreme Court case,

City of Spartanburg v. Parris directly on point, and I have
unaerIlneg the Court’s holding for your edification.
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Commissioner Mike Campbell
January 28, 2021
Page 2

Of course, the United States Supreme Court has ruled the same
way, and specifically ruled in an administrative hearing that
where a written report is admitted into evidence, the
administrative agency is duty bound to Subpoena the witness for
testimony before the agency, at no expense to the litigant where
the Claimant specifically asks to exercise that right. Richardson
v. Perales, 91 S. Ct, 1420 (I1971). That was a Social Security
Hearing, and the claimant could request that the administration
issue a Subpoena, which is the same as under the Workers’
Compensation Act, and which we are requesting.

By copy of this letter, I am notifying and serving defense
counsel with this communication and request for a preliminary
hearing and for a Ruling on this issue by you, so the scheduled
hearing may go forward as scheduled.

While this matter is not subject to the 60-day Rule and you
could require a formal motion and response and set it later if you
want to, we really would like to go forward with the hearing as it
is now set and hope that you can accommodate ug with a hearing on
the Record in the near future,

At the hearing I will submit everything I have done in
reference to try to exercise our right of cross-examination by
serving the doctor personally with a Subpoena for a de bene esse
deposition for cross-examination, his demand for payment t6 cross-
examine him, and refusal to appear otherwise and Defense Counsel’s
refusal to pay that fee; and of course, the other documéntation to
support our request that the report not be admitted into evidence
because of the Defendants failure to comply with the Act.

I look forward to hearing from you and as always it is a
Pleasure appearing before you.

Sincerely yours,

Preston F. McDaniel

PFM/rmt/kth
Enclosure

cc: Gerald Malloy, Esquire
Anne V. Nconan, Esquire
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City of Spartanburg v. Parris, 251 5.C. 187 (1968)
1618 E.2d 228 ™~ T T e

Burts, Tumer & Hammett, Spartanburg, for respondent.

Opinion

*189 BRAILSFORD, Justice.

The police and fire depariments of the City of
Spartanburg have been under civil service since 1965, See
Act No. 345 of that year, which implemented a special
constitutional amendment ratified in 1965, This act was
amended in 1966 by Act No. 991.

Larry Dean Parris was a police officer of the City of
Spartanburg when the Civil Service Act was adopted and
until his discharge by the Director of Law Enforcement,
with the concurrence of the City Manager, on March 14,
1967. As required by the Act he was advised of the
reasons for his discharge by letter as follows:

“Effective the date of this letter, you are hereby removed
and discharged from your position with the Spartanburg
Police **229 Department for the following reasons:

‘(1) In accepting a gifl in Jamuary of 1967 from a suspect
then being investigated by you.

“(2) In accepting property in Janvary 1967 from a suspect
then being investipated by you, which property you
should bave known was not owned by the suspect or may
have been the property of other persons.

(3) In carrying out your duties 8s & member of the
Spartanburg Police Department in 8 manner which is
injurious to the good of the Police Department and which
tends to injure the public service.

‘(4) In failing to correct deficiencies heretofore pointed
out to yon following your suspension on March 3, 1965

Parris requested a hearing before the Civil Service
Commission, which was charged with the duty of
conducting a public hearing and determining whether his
discharge ‘was or was not made for political or religious
reasons and was or *190 was not made in good faith (for)
cause.’ Afier a hearing at which Parris was Tepresented by
counsel, the Commission entered an order by which it
found that ‘the discharge was not made for political or
religious reasons and, an the contrary, * * * jt * % # yug
made iz good faith and * * * for good cause.’ Parris
appealed lo the Court of Common Pleas for Spartanburg
County, principally upon the ground that the Commission
erred in admitting into evidence an affidavit of one Calvin

N e e sy o T e et it m——— ——

Homeyeutt, which seriously reflected upon Parris®
integrity as a police officer, thereby depriving him of the
right to confront and cross-examine his accuser,

The circuit court held that the admission of this affidavit,
and the cousequent denial of Parris’ right to be confronted
byhisaccuseranﬂtowoss-exminehim,wasmr
requiring the reversal of the order of the Commission. The
court remanded the case to the Commission with
instructions that it hold another hearing within thirty days
from the filing of the order, at which the witness Calvin
Honeycutt should be examined in person; otherwise the
courl ordered that Parris be reinstated with pay.

The City of Spartanburg has appealed on fifteen
exceptions, However, there are not nearly so many
questions for decision.

M The Commission is an edministrative body and is
charged with a pumber of administrative duties. However,
in conducting a hearing for the purpose of determining
whether an employee has been discharged in good faith
and for cavse the Commission acts in a quasi-judicial or
adjudicatory capacity. While the strict rules of evidence
are not applicable to such a hearing, Richards v. City of
Columbia, 227 S.C. 538, 552, 88 S.E.2d 683, 689, the
substantial rights of the parties must be preserved.
Southern Stevedoring Co, v. Voris, (5th Cir.) 190 F.2d
275, 277. It is generally held that these rights include =
reasonnblie opportunity 10 cross-examine the importast
witnesses apainst a party when their credibility is
challenged. *191 The following rule is aptly phrased and
finds strong support in the decisions cited in the footnotes
to the text:

it sulbiorization therefor. * * * 7 Am.Jur, 234,

-Admi.mstraﬁve Law, Sec. 3747

**230 I Here the most damaging accusations against
Parris concerned his conduct with Honeycutt, and, except
for comparatively minor admissjons by Parris, they were
supported anly by the Honeycutt affidavit. The record
discloses that Homeycutt is an unsavory character with a
long criminal record. His affidavit is, in material part,
contradicted by Parris’ testimony and is the only evidence
by which such testimany is opposed.

Pl We agree with the cirouit conrt that, under the
particular facts of this case, fundamentsl fairness required

T e e e e it e v e ot —— ——— e e,

WESTI AW  ® 2021 Thomson Reuters. No claim to original U.S, Goveinment Works, 2

Pi1271



City of Sparianburg v. Parris, 251 S.C. 187 {1988)
161 S.E2d2eg ™" ~~T T =

-

the exclusion of the Homeycutt affidavit, and that 3
rehearing must be granted, However, we think that the
court went (oo far in ordering the rejustatement of Parris
unless Honeycutt should be produced as & witness at a
hearing within thirty days of the filing of the order. The
City might elect not to use cither the wilness or his
affidavit at the next hearing. Our conclusion that Parris
must be given a rehearing by the Commission rests upon a
procedural error, and does not touch the merits of his
discharge, which was regulatly initiated by the Director of
Law Enforcement, with the concurrence of the City
Manager. Upon the rehearing, the City will have the
option of relying upon any assigned cause for Paris’
discharge and establishing it by any available evidence,

Since the decision of the circuit court did not turn on the
sufficiency of the evidence, the statements in the order

L TR A e L P v e e

appealed *192 from concerning the degree of proof
required and the burden of proof before the Commission
are obiter dictum, and the exceptiops thereto rajse no
issues for decision by as.

Modified and remanded for further proceedings.

MOSS, C.J., and LEWIS, BUSSEY, and LITTLEJOHN,
JJ., concur,

Al Citations

251 8.C. 187, 161 5.E.2d 228

End of Document

WI::S'!'MW © 2021 Thurﬁson I.?eute

rs No claim o original U.S

© 2021 Thomson Reuters. No claim to original U.S, Government Works.

Government Works. 3
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City of Spartanburg v. Parris, 251 $.C. 187 (1968)
161 S.E2d228 Tttt

251 8.C. 187
Supreme Court of South Carolina.

The CITY OF SPARTANBURG,
Appellant,

V.
Larry Dean PARRIS, Respondent.

No. 18788.

I
May 7, 1968,

Syuopsis

The Comnion Pleas Court of Spartanburg County, Wade
S. Weatherford, Jr., J., reversed order of civil service
commission dismissing police officer from force, and city
appealed. The Supreme Court, Brailsford, I., heid that
where most damaging accusations against police officer
concemed his conduct in allegedly accepting gift from
suspect he was investigating, and where, except for
comparatively minor admissiong by the officer, the
accusations were supported only by the suspect’s
affidavit, admission of the affidavit, and consequent
denia) of officer’s right to be confronted by accuser and 1o
cross-exesnine him, constimted prejudicial error requiring
reversal of civil service commission order discharging
officer from police force.

Modified and remanded for further proceedings,

West Headnotes (3)

i1] Pubiic Employment(--—-Examination, credibility,
and impeachment

In  conducting hearing for purpose  of
determining  whether employee has been
discharged in good faith and for cause, civil
tervice commission acts in quasi-judicial or
edjudicatory capacity, and while stric rules of
evidence are not applicable to such a hearing,
substantial rights of parties must be preserved,
including reasonable opportunity 10
cross-examing important withiesses when their
credibility is challenged.

b e e e ST ek eme Am s e e etemw e

WESTIAW © 2021 Thomson Reuters. No claimn to or igin

1 Cases that cite this headnote

121  Municipal Corporations.~-Evidence in general
Municipal Corporations. -Review jn general
Public Employment&'aHarmless, prejudicial,
and reversible error
Public Employment: -=Reversa)

Where most damaging accusations against
police officer concerned his allegedly accepting
gift from suspect and wheze, except for
comparatively minor admissions the accusations
were supported only by the suspect’s affidavit,
admission of the affidavit, and consequent
denial of officer’s right to be confronted by
acenser and to cross examine him, constituted
prejudicial error requiring reversal of Civi]
Service Commission order discharging officer
from police force. Acts 1965, No. 345 as
amended by Acts 1966, No, 991.

81  Maaleipal Corporations: < Reinstatement
Public Employments ~Restoration of status quo
ante

Civil service commission’s fundamental error in
receiving accuser’s affidavit in hearing on
discharge did not wamrant circuit court's
ordering reinstatement of the officer unless
accuser should be produced as a witness at new
hearing within 30 days of filing of order, as city
could elect not to use either fhat witness or his
affidavit at next hearing.

2 Cases that cite this headnote

Attorneys and Law Firms

*188 **228 T E. Walsh, Max B. Canthen, Ir,
Spartanburg, for appellant,

al U.S. Government Works. q
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CERTIFICATE OF SERVICE

WCC File No. 1716288 & 1801098

I hereby certify that I have on this day served the
following in the matter of Michael Crowley v. Darlington
County with a copy of the LETTER TO COMMISSIONER MIKE
CAMPBELL REQUESTING A PRELIMINARY HEARING addressed as

follows:

Anne V. Noonan, Esquire
WILLSON JONES CARTER & BAXLEY
421 Wando Park Blwvd.

Mt . Pleasant, S8SC 29464

Wi Teudln

Kimberley T.}Hinkle, Paralegal

SWORN TO BEFORE ME this
25 day of January, 2021.

}«/4’774 '/—‘Z/ (L.S.)

Notary Public for South Carolina
My Commission Expires: :27AQ/}21E[
[ i Fd

P1274



] 1"

7
McDANIEL LAW FIRM
ATTORNEYS AND COUNSELORS AT LAW
1315 ELMWOOQOD AVENUE
COLUMBIA, SOUTH CAROLINA 29201

Proudly representing injured workers
for over 35 years,
Preston F, McDanlel Telephone (803) 771-7211

Matthew C. Robertson Facsimile (803) 252-6709

March 19, 2021

VIA EMAIL - bcheeseboro@wcc.sc.ggg
Commissioner Mike Campbell _

SC Workers' Compensation Commission
Post Office Box 1715

Columbia, South Carolina 29202

RE : Michael Crowley v. Darlington County
WCC File Nos. 1716288 & 1801098

Dear Commissioner Campbell:

After consultation with my co-counsel Gerald Malloy, we are
submitting the recent Opinion of the Court of Appeals in Lamar
Clark v Philips Electronics/Shakespeare, Employer, and Gallagher
Bassett Services, Carrier, Opinion number %809, filed March 10,
2021, In support of our position at the Hearing, wherein we
objected to certain evidence and specifically medical records for
past medical treatment being submitted by the defendants. You will
recall that we objected to medical records for past treatment
being submitted into evidence without any supporting medical
opinion establishing a causal relationship between any of that
medical care to any of Deputy Crowley’s current medical problems
stemming from the accident and for which benefits are sought.
Without guch expert opinion, evidence the submission calls for
speculation by the Commission on a causal relationship. As part of
the defendant’s response to our objection, the defendant’s
position was, in part that the records were being submitted
concerning the claimant’s credibility. By copy of this email I am
notifying defense counsel of the submission of this additional

authority.
Sincerely yours,
Preston F. McDaniel
Attorney at Law

PFM/xmt

ce: Gerald Malloy, Esqguire

Anne V. Noonan, Esquire
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THE STATE OF SOUTH CAROLINA '
In The Court of Appeals

Lamar Clark, Appellant,
V.

Philips Electronics/Shakespearc, Employer, and
Gallagher Bassett Services, Carrier, Respondents.

Appellate Case No. 2018-001197

Appeal From The Worker's Compensation Commissjon

Opinion No. 5809
Submitted February 1, 2021 — Filed March 10, 2021

REVERSED AND REMANDED

William B. Salley, Ji'., of Salley Law Firm, P A, of
Lexington, for Appellant,

Brooke Ann Payne, of Payne Law Group, LLC, of Mt,
Pleasant, for Respondents,

+

HILL, J.: Lamar Clark was hurt in July 2011 while working for Philips Electronics
(Philips). Philips admitted the injury, and Clark continued working for them another
six months. An October 2011 MRI of Clark’s back revealed g herniated disc at
L5-S1. He began having "new onset radicular pain down to the buttocks." Dr.
Daniel Sheehan diagnosed Clark with lumbar radiculopathy, also called sciatica, a
condition often caused when a hemiated disc pinches a lumbar spinal nerve and
radiates pain to the legs and other lower extremities, A conservative course of
treatment, including pain medication and physical therapy, was prescribed. Dir.
Thomas Holbrook began treating Clark in February 2012 and confirmed Clark "has
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lumbar radiculopathy on the left, secondary to a herniated disc on the left atL5-S1."
Dr. Holbrook performed a microdiscectomy (2 general anesthesia surgery to remove
parts of a herniated disc to relieve pressure on the affected nerve). This relieved
Clark's pain but only temporarily. Dr. Holbrook referred Clark to Dr. Steven Storick
for pain management. Dr. Holbrook ordered another MRI, which showed a
herniated disc at the left 1.4-5 with nerve root compression. Clark underwent a
second miscrodiscectomy in September 2013. Again, the surgery appeared to help
with Clark's pain but did not stop it. Clark continued with physical therapy and pain
medications. In July 2015, at Dr. Storick’s urging, Clark underwent a
radiofrequency thizotomy (a procedure designed to relieve chronic pain by
destroying affected nerves). This procedure, along with prescribed painkillers,
provided Clark some relief.

Over the years since his injury, Clark's medical providers have also addressed his
mental health, attempting to combat the depression and anxiety caused by his
persistent pain. Dr. Storick contemplates Clark may benefit from a spinal cord
stimulator but does not recommend the treatment until Clark's depression and other
aspects of his mental health have improved.

Dr. Robert Brabham, a psychologist and vocational rehabilitation expert with over
fifty years' experience, concluded Clark was totally and permanently disabled. Jan
Westmoreland, M.Ed., whom Philips engaged to evaluate Clark’s ability to work,
found Clark's medical records disclosed he could work at sedentary or light duty
Jjobs. She listed several suitable positions available in the market, including cashier,

had completed a second year of college, she amended her report to state Clark could
find work in IT support, computer programming, or as a security guard,

At the hearing before the Single Commissioner, Clark sought an award of permanent
and total disability, alleging injuries to his back, left leg, left hip, and left foot, ag
well as psychological overlay, See S.C. Code Ann § 42-9-10 (2015). He
alternatively claimed he was totally and permanently disabled because he had lost
more than fifty percent of the use of his back. See S.C. Code Ann. § 42-9-30021)
(2015).

A month before the hearing, it became known that Clark had claimed a back injury
in 2006 while working for Tile Depot in F lorida, and he had filed for worker's
compensation and unsuccessfully sought social security disability income (SSDI) in
2008 and 2009 related to this injury. Clark had not disclosed this to Philips, who
highlighted at the hearing that Clark claimed extensive physical limitations and pain
Symptoms in his SSDI paperwork and that he had sought mental health treatment. Tt
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was also discovered Clark had presented to a local hospital severa] months before
the 2011 injury complaining of back pain.

pursuant to § 42-9-30(21). The Single Commissioner ruled Clark reached maximum
medical improvement (MMI) on May 25, 2016, and Philips would be responsible
for Clark’s future medical and psychological care related to the injuries from the
2011 accident. See S.C. Code Ann. § 42-15-60 (2015).

Philips appealed to the Appellate Panel. It reversed, finding Clark was not
permanently and totally disabled, suffered no psychological injury, had reached
MMI on July 23, 2014, and sustained a twenty percent permanent partial disability
to his back, entitling him to benefits of § 14,477.40. The Panel, however, ordered
Clark to reimburse Philips $33,539.31, the net credit owed to Philips for the
temporary total benefits it had paid Clark after the July 23, 2014 MMI date.

Clark now appeals. He claims the Panel's order is not supported by substantial
evidence, and several of jts factual findings are clearly erroneous. For the reasons
that follow, we agree with Clark and reverse and remand,

I. STANDARD OF REVIEW

A. The Substantja] Evidence Standard

We must affirm the factual findings of the Panel if they are supported by substantial
evidence. S.C, Code Ann. § 1-23-380(5) (2005 & Supp. 2020): Lark v, Bi-Lo, Inc.,
276 S.C. 130, 132-33, 276 S.E.24 304, 305 (1981). Like any other finder of fact,
the Panel may not rest its findings on speculation or guesswork. Tillerv. Nat'l Health
Care Ctr. of Sumter, 334 S.C. 333, 339, 513 S.E.2d 843, 845 (1999) ("Workers'
compensation awards must not be based on surmise, conjecture or speculation."),
We may reverse the Panel's decision if its findings are "clearly erroneous in view of
the reliable, probative and substantial evidence on the whole record,” resulting in
prejudice to Clark's substantial rights, § 1-23-380(5)(e). The Panel must anchor its
ruling on evidence substantial enough to provide a reasonable basis for its findings.
Hutson v. 8.C. State Ports Auth., 399 8.C. 381, 387, 732 S.E.2d 500, 503 (2012).

B. Credibility Determination
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The Panel concluded Clark's lack of credibility "undermined the medical opinions
and treatment received. . . ag the opinion and conclusions of [Clark's] providers were
based upon self-serving assertions of the claimant." The order noted Clark's "lack
of truthfulness” was "an impediment to supporting the Single Commissioner's
decision.”

The Panel was entitled to conclude Clark's credibility crumbled when it was learned
he had not disclosed his 2006 back injury. We are also mindful that factual findings
based on credibility calis can, and often do, amount to substantia] evidence that

The Panel, bound as it is to make findings based on substantial evidence, "must
explain how the credibility determination is important to making the particular
factual finding." Crane v. Raber's Disc. Tire Rack, 429 S.C. 636, 647, 842 S.E.2d

1L ANALYSIS
A. Section 42-9-10 Disability

Clark seeks permanent and total disability under § 42-9-10 on the theory that he had
injured a body part scheduled by § 42-9-30 ag well as another body part and
experienced a loss of earning capacity. See Wigfall v. Tideland Unils., Inc.,3548.C,
100, 10506, 580 S.E.2d 100, 102-03 (2003).

1. Injury to More Than One Body Part

The Panel found Clark had a twenty percent "impairment to his back, taking into
account any affects to his legs," Despite acknowledging Clark had injured his back
and legs, the Panel proceeded to deny Clark permanent and total disability under
section 42~9-10, reasoning he only injured one body part (his back) and had no lost
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Breatest weight; they both ultimately concluded Clark had injured his back and at
least one of his legs.

Although the Panel declared Clark's woeful credibility befouled his entire medica]
record, it still agreed with Dr. Holbrook and Dr. Storick that Clark had suffered a
twenty percent whole person impairment. Philips contends the Panel rightly treated
all of the medical evidence as suspect because Clark did not disclose hig 2006 injury.
But Dr. Storick deflated this theory when he testified that learning of the 2006 injury
did not change his opinion that the 201 | injury caused Clark's injuries. Philips could
have offered contrary evidence; without any, . ,. tel.had.n ijSimBjdiSGﬂuntgthQ

doctors’ opinions were based upon "self-serving assertions of the claimant," but no
doctor has said this. What people say when secking medical help is usually
self-serving and sometimes unreliable. Doctors are trained to detect such things, and
Wwe are confident that if the doctors believed they were duped into their opinions they
would have said so.

The Panel's absolutist treatment of Clark's credibility in effect adopts the Latin
maxim, well known to lawyers and a stalwart of closing arguments, which translates
as "false in one, false in all.” The maxim was discredited by State v. Littlejohn, 33
S.C. 599, 11 S.E. 638 (1890), and as far as we can tell, last appeared in a reported
South Carolina case almost a hundred years ago as an aside in the infamous Upstate
moonshine murder saga of Stare v, Pittman, 137 S.C. 75, 134 S.E, 514 (1926).
Wigmore denounced the maxim as "primitive psychology" that "is in itself worthless
... because in one form, it merely contains in loose fashion a kernel of truth which
D0 one needs to be told, and in the others it is absolutely false as a maxim of life,"
3A Wigmore Evidence §1008 at 982 (Chadbourn rev, 1970); see also Virginia Ry,
Co. v. Armentrout, 166 F.2d 400, 405 (4th Cir. 1948) (noting the "harsh” maxim "has
little or no place in modermn jurisprudence"), Dubious and archaic as the saying may
be, we are not aware of any instance where it has been used to disregard not just a
party's testimony but their entire array of proof.

one body part and remand to the Panel for further findings. On remand, the Pane]
shall also revisit its impairment rating of Clark’s back and explain how the twenty
percent whole person rating does not translate to a higher rating for Clark's back
alone.
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2. Lost Earning Cagacigg.

We agree with Clark that the Panel's finding that he has not lost eaming capacity
lacks substantial evidence. The finding—which appears in the "Conclusions of
Law" section—floats on air, unsupported by any visible explanation or evidence.
The "Findings of Fact" do not discuss either Dr. Brabham's or Ms. Westmoreland's
feports, so we have no way of knmowing what the Panel used to find Clark's earning
capacity was intact. If it was Ms, Westmoreland's report, it would seem the Panel
would have to explain why, unlike Dr. Brabham, Ms. Westmoreland chose not to
take into account Clark's mental health diagnoses in concluding Clark could return
te work. Dr. Brabham concluded Clark's depression and anxiety so affected his
concentration and attention that he could not find work in the stable Jjob market. Ms,
Westmoreland’s report "assumes" Clark can work twenty to forty hours per week.
We reverse the Panel's conclusion that Clark has not lost earning capacity and
remand for a de novo hearing resulting in conclusions of law supported by findings
of fact,

B. Psychological Overlay

The Panel ruled Clark had "pre-existing psychological issues,” and had not proven
his 2011 injury at Philips aggravated them. See S.C. Code Ann, § 42.9-35 (2015).
The Panel concluded his "current psychological condition, if any, is unrelated to his
work injury "

The Panel pointed to Clark's response of "Yes" on one of his SSDJ applications to a
question asking whether he had been "seen by a doctor/hospital/clinic or anyone else
for emotional or mental problems that limit your ability to work?" Yet, Clark
replied, "No," to the same question on his other SSDI application, and in neither did
he state he was seeking benefits for a psychological injury. There is no evidence of
any pre-existing mental health diagnosis before his 2011 injury. The way the SSDI

On the other hand, the objective medical evidence of the existence, causation, and
degree of Clark's depression and anxiety is uncontradicted, The record details the
chronic pain, sleeplessness, and sense of helplessness and hopelessness Clark has
experienced because of his 201 1 injury. He has been examined or treated by at least
ten medical doctors, several of whom are mmental-health experts. Not one of them
suggests Clark is malingering or faking. The Panel's conclusion that his concealment
of a supposed pre-existing condition undermines this objective medical evidence is
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another misuse of the credibility metric. We therefore reverse the Panel's finding
that Clark suffered no psychological overlay and remand to the Panel for a de novo
hearing,

C. Date of MMI

The Panel calculated Clark reached MM] on July 23, 2014. No party pushed this
date; Philips arguned the correct MMI date was August 27,2015. The Panel drew the
date from a form Dr. Holbrook had filled out, but he had handed Clark off to Dr.
Storick, who testified Clark reached MMI on August 27, 2015, Because the Pane]
did not explain how it resolved the clashing MMI evidence, we vacate and remand
this finding to solve the mystery. See Canteen v. Mcleod Reg'l Med. Ctr., 400 S.C.
551, 558-59, 735 S.E.2d 246, 250 (Ct. App. 2012) (remanding case where an
Appellate Panel failed to make sufficient findings on issue where evidence
conflicted: "The findings of fact made by the Appellate Panel must be sufficiently
detailed to enable the reviewing court to determine whether the evidence supports
the findings."); Able Commce'ns, Inc. v. 5.C. Pub. Serv. Comm n, 290 8.C. 409, 411,
351 S.E.2d 151, 152 (1986) ("Where material facts are in dispute, the administrative
body miust make specific, express findings of fact.").

1. CONCLUSION

We reverse the Panel's decision and remand for a new hearing and findings as to
Clark's § 42-9-10 claim for total and permanent disability based on injury to multiple
body parts and loss of earning capacity, psychological overlay, date of MMI, and, if
appropriate, future medical care and costs. We decide this case without ora]
argument pursuant to Rule 215, SCACR.

REVERSED AND REMANDED.
WILLIAMS and THOMAS, JI., concur.
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REQUEST FOR PROPOSED ORDER

Please note these are general Order Instructions/Directives only. This document
is not an Order, [t is a request for a proposed Order. The undersigned reserves the
right to modify or delete any portion of this document.

WCC File Number:
Date of Hearing:

Location of Hearing:

CLAIMANT:
EMPLOYER:
CARRIER:

Claimant’s Attorney:

Defendants’ Attorney:

DoI;
AWW: $864.35
Court Reporter:

1716288 & 1801098
03/04/2021

Florence County

{Michael Crowley

Darlington County

South Carolina Association of Counties SIF
Preston F. McDaniel & Gerald Malloy
Anne V. Noonan

05/05/2017 & 01/03/2018

CR: $576.26

Mrs. Amber Scarborough

Creel Court Reporting, Inc.

1230 Richland Street

Columbia, SC 29201
contact@creelreporting.com

(803) 252-3445
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FINDINGS & DIRECTIVES

Ms. Noonan, please draft the Order consistent with the below findings and directives and
return to this office within 30 days.

1.

Claimant sustained admitted injuries to his right lower extremity and back
arising out of and in the course and scope of his employment cn 05/05/2017 &
01/03/2018, éDrafting party to detail.)
Claimant underwent various evaluations and treatments for his admitted work-
related injuries. (Drafting party to detail.)
On 12/15/2017, ori a Form 14B, ATP Dr. Nigel A.R. Watt of McLeod Pee Dee
Orthopaedics opined to a reasonable degree of medical certainty that claimant
was at MMI as of 10/05/2017, assigned a 5% medical impairment to the right
lower extremity, assigned no permanent physical limitations and recommended
no additional treatment. (Defendants’ p. 26) (Drafting party to detail.)
On 10/25/2019, in an FCE, PT Christine Sbroglia of OneCall Physical Therapy
opined claimant demonstrated the ability to perform within the sedentary
physical demand categolg__y. (Claimant’s p. 2) (Drafting party to detaii FCE.)
On 12/01/2019, on a Form 14B, ATP Dr. Wiliam B. Naso of Florence
Neurosurgery and Spine opined to a reasonable degree of medical certainty
that claimant was at MMI as of 11/21/2019, assigned an 8% medical
impairment to the whole person, assigned a 10.7% medical impairment to the
lumbar spine, assigned permanent physical limitations per the FCE, and
recommended additional medical treatment in the form of a tens unit and
physical therapy. (Defendants’ p. 309) (Drafting party to detail.)
On 01/29/2020, in an IME for the claimant, Dr. Leonard Forrest of Southeastern
Spine Institute opined to a reascnable degree of medical certainty claimant was
at MM|, assigned a 13% whole person permanent impairment rating, a 17%
regional impairment rating, opined claimant has lost more than 50% function of
his back, and recommended:claimantedntinue:pain‘management,_(Claimant’s
p. 29) (Drafting party to detail IME.) "
On 02/13/2020, in a letter to the defendants, Dr, Naso opined: "From a
neurcsurgical perspective, Mr. Michae! Crowley can continue to work in his
current capacity which includes being able to carry a weapon and a taser. He
can also accompany a judge, providing the judge security within and outside a
court room, including at lunch. Otherwise his restrictions as outlined in his
Bunctic;nal capacity evaluation remain.” (Defendant's p. 310) (Drafting party to
etail.
On 03/02/2020, in a vocational evaluation for the claimant, vocational evaluator
Harriet Fowler of Harriet Fowler Vocational Services opined that based on a
transferable skills capacity analysis, there were no job titles identified that
would be within claimant’s current transferable abilities, that claimant can only
perform work in a sedentary category on a limited basis, and it is more likely
than not that claimant will be unable to obtain and maintain substantial gainful
employment. (Claimant's pgs. 47-48) (Drafting party to detail vocational
assessment.)
On 04/10/2020, in a labor market survey and vocational assessment far the
defendants, Rehabilitation Counselor James R. Myers of Corvel opined there
were several positions claimant would qualify for in the sedentary to light
physical demand category. In addition, Counselor Myers further opined the
average weekly wage for these employers reflect wages below claimant's pre-
injury wages. (Defendants' p. 730) (Drafting party to detail [abor market survey
and vocational assessment.)

10. On 10/06/2020, in a records review for the defendants, Dr. Richard J. Friedman

of MUSC Department of Orthopaedics opined to a reasonable degree of
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medical certainty claimant was at MMI for his right knee injuries for both his
05/05/2017 and 01/03/2018 injuries, assigned a 0% impairment to the right
lower extremity, returned claimant to full unrestricted activities without
limitations, and recommended no additional medical treatment. In addition, Dr.
frigdtm?r; completed a Form 14B. (Defendants’ pgs. 7398-740) (Drafting party
0 detail.

11.0n 12/17/2020, in a 2* opinion, Dr. James F. Bethea of MUSC Health
Orthopaedics—West opined claimant was at MM, assigned no restrictions,
recommended no additional medical treatment, and assigned a 3% medical
impairment to the whole person. (Defendants’ p. 742-743) (Drafting party to
detail second opinion.)

12.0n 03/04/2021, at the hearing before the undersigned Commissioner, claimant
testified regarding his work-related injuries, the medical treatment he has
received, his light duty, his retirement, his ability to work and the issues he
continues to have. (Drafting party to detail relevant testimony.)

Based on a preponderance of the evidence and sworn testimony, | hereby find:

1. With regard to claimant's objection to the admissibility of claimant’s prior medical
records, based on the application of Clark v. Phillips. Electronics, claimant asserts
that prior physician's opinions are not credible because they allegedly fail to
address causation. This argument misses the mark and is not the holding from
Clark. The Clark Court addressed the issue of whether substantial evidence
supported the Appellate Panel's decision to base its factual findings regarding the
claimant's injury, lost eaming capacity, psychological overlay, and MMI date
largely on claimant's credibility without "explaining the basis of the credibility
determination and how the determination rationally affects the disputed fact.” Clark
v. Phillips Electronics, Opinion No. 5809 (March 10, 2021). In other words, if the
Commission thinks that a witness is credible there needs to be an explanation as
to why and how that conclusion is supported by the facts in the record. This case
is not Clark. The issue in this case is what weight to assign to medical records that
may or may not state “to a reasonable degree of medical certainty” that claimant's
pre-existing conditions are or are not related to his current injuries. This is a proper
inguiry. In addition, the records may be admitted for impeachment purposes.
Therefore, claimant's objection to the admissibility of claimant's prior medical
records is hereby denled and the records are hereby allowed in. (Drafting party to
detail.)

2. With regard to claimant’s argument that his due process rights to cross examine
witnesses was violated because there was a fee involved in securing Dr. Bethea's
deposition testimony, this issue was similarly addressed in the recent Court of
Appeals decision in Barr v. Darlington County School Disirict. In Barr v. Darlington
County School District, claimant argued that he was denied due process because
the Commission did not issue subpoenas for four of claimant's treating physicians
and because he received defendants’ Pre-hearing Brief and APA submissions late.
Relying on Gadson v. Mikasa Corp, (holding that a physician's report was
admissible where it was timely filed with the opposing party’'s APA submissions
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despite claimant's decision not to depose the physician) the Court of Appeals held
that the Commission did not err in including the records from claimant's four
treating physicians because although defendants’ APAs were untimely, the
hearing had been rescheduled allowing a seven month timeframe to depose or
subpoena the physicians. Barr v. Darlington County School District, Opinion No.
5815 (April 7, 2021)(citing Gadson v. Mikasa Corp, 368 8.C. 214, 227 (Ct. App.
2008)). The Barr Court declined to hold that there is any requirement that the
Commission subpoena any witnesses. ThesA@ministrative Procedures Act only
states that an administrative body may issue subpoenas. They are not required to
do so. In this case, claimant isn't arguing that the Commission incorrectly admitted
APA’s that were untimely submitted thereby depriving his client of notice and the
opportunity fo cross-examine witnesses, he argues that the physician fee charged
by Dr. Bethea for his appearance at the deposition frustrated his right to cross-
examine witnesses as it relates to the due process protections afforded by our
state laws and constitutionfgﬁjnder our current Act and regulations, there is no
relevant authority regulating the fees doctors may charge for deposition
appearances. Furthermore, Dr. Bethea, who is a private citizen, is not a “state
actor’ as contemplated by our laws, He may charge any reasonable fee he sees
fit for his time testifying. And, the party wishing to dispute this evidence must pay
to do so. In this case, claimant had a couple of manths to depose Dr. Bethea. (Hr.
Tr. p. 12) It was scheduled via Zoom and claimant cancelled the deposition. (Hr.
Tr. p. 12) Regarding claimant's assertion that either the defendants pay for Dr.
Bethea's deposition or the Commission subpoena the witnesses, the Commission
isn't required to send any subpoenas. Because there is no requirement that the
Commission subpoena a witness, the Commission has not deprived Claimant of
any right to cross-examination. It should also be noted that these proceedings are
civil (not criminal) in nature. Therefore, given that claimant was afforded the
opportunity to cross-examine Dr. Bethea and chose not to, | hereby find the
principles of claimant's due process were satisfied and not denied. (Drafting party
to detail.)

In addition, | give litie to no weight to the opinions of Dr. Friedman, as his opinions
are based solely on a records review and not a physical evaluation of the claiman.
Therefeore, | hereby find claimant is at MMI as of 11/21/2018.

Claimant is entitied to an award of PPD.

Claimant has a 10% disability to the right leg.

Claimant has a 25% disability to the back.

Claimant is entitled to a lump-sum award.

Claimant is entitled to additional medical treatment as recommended by ATP Dr.
Naso, including physical therapy and a tens unit.

10.Order to include Utica-Mohawk fanguage.

P1286



INSTRUCTIONS: If you need a transcript, please order it immediately from the court
reporter listed above. Please let our office know if you have difficulty obtaining a
transcript or cannot complete the order within the 30 day timeframe. Draft the
Order consistent with the above substance of the preceding Findings of Fact;
however you may also add additional Findings of Fact consistent with the above
ruling_and _any relevant _testimony. The Order should include biographical
information regarding the Claimant’s work history and previous medical history, if
relevant to the case. Provide a copy of the proposed Order to opposing counsel
or pro se Claimant before or at the same time one is submitted to the Commission.
When submifting the proposed Order to the Comimission, please email only to
bcheeseboro@wec.sc.qov The Commission no longer requires hard copies of the
proposed order unless the Claimant is pro se. The parties have 14 days from the
date of receipt of the final Decision and Order to appeal the Order. Appeals are to
be filed with the Workers' Compensation Commission within the 14 day period.

Matters to include In the Order:

APA Submissions (if submitted)

Stipulations

Statement of the Case (contentions of the parties — stated concisely)
Evidence of the Case (synopsis of the evidence — including any relevant
testimony of withnesses and medical reports)

Findings of Fact [numbered] (Do not delete any of the above findings.)
The prevailing party may add to the order to support the decision.
Conclusions of Law (cite applicable statutory sections and case law)
Award

Do not address credibility in the Order, unless it has been addressed in
the preceding Order Instructions.

BN

LENE;

The Honorable R. Michael Campbell, II
Commissioner

South Carolina Workers’ Compensation Commission
1333 Main Street

Suite 500

Columbia, South Carolina 29201

(803) 737-5678

Order Instructions emailed to parties on April 13, 2021.
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South Carolina Workers’ Compensation Commission

1333 Main Streét, Suite 500

P BN i WCCFile #: 1801098
Columbla, SC 29202-1715 Carier File #:  20185CAC070654
(803) 737-5723: October 19, 2021
el e EORM'STBRIEFING SCHEDULE.
AND
NOTICE OF APPELLATE HEARING
DARLINGTON COUNTY v Michael Crowley
Filing Date for Appellant’s Brief: November 18, 2021
Subject: Set on Review,
Date: 12/20/2021 at 04:30 PM
Location: This hearing will be conducted electronically via the Zoom application. Instructions

to participate via Zoom will be emailed to the parties.

You are receiving this notice pursuant to South Carolina Regulation 67-704. This matter is to be set for Full
Comimission Review on the above date. Regulation 67-705(A) requires the appellant to file a brief which
includes a statement of the case, questions presented, argument, and the conclusion by the date above.
Pursuant to Regulation 67-205, please submit your brief electronically through the Upload functionality in
eCase located on the Commission’s website at www.wee.sc.gov or via US Mail. Unrepresented claimant
need only mail a copy of their brief to the Commission by the date listed above.

The claimant must attend when not represented by an aftorney or when disfigurement is involved.
Corporations must be represented by an attorney, and uninsured employers must attend.

Pursuant to South Carolina Regulation 67-705, the Respondent may file a responding brief within fifteen
(15) days of service of Appellant’s brief. Appellant may then file a reply brief within ten (10) days of
service of Respondent’s responding brief. All briefs must be received by the Workers’ Compensation
Commission at least five (5) days before the scheduled date for review.

For questions regarding this matter, please visit eCase Status at www.wce.se.gov or contact the Judicial
Department of the South Carolina Workers’ Compensation Commission at (803) 737-5739.

This matter is set before; Panel A

CERTIFICATE OF SERVICE - This is to certify the undersigned has served this notice in the above entitled action upoen all
parties to this cause by sending a copy hereof by electronic mail or United States mail. Unrepresented parties were served by
United Stafes Postal Service first class postage.

By:Eugenia Hollmon, SC Workers' Compensation, October 19, 2021

Pi288



REBCEIVEY
FEB 22 2003
APPEAL FROM SOUTH CAROLINA SC Court of Appe ol

S5C Workers’ Compensation Commission
Appellate Panel

THE STATE OF SOUTH CAROLINA
In the Court of Appeals

Appellate Case No. 2022-000282

Michael K. Crowley, Employeeg, i..c-vv v ivrerncns e e Appellant,

Darlington County, Employer, and
SC Association of Counties SIF, Carrier, ............ Respondents.

CERTIFICATE OF COUNSEL

The undersigned hereby certifies that the Record on Appeal

contains all material proposed to be included by any of the
parties and not any other materials.

.

Preston F. McDaniel, Esquire
3C Bar #3770

MCDANIEL LAW FIRM

1315 Elmwood Avenue

Columbia, South Carclina 29201
(803) 771-7211

and

Gerald Malloy, Esquire

MALLOY LAW FIRM

Post Office Box 1200 .
Hartsville, South Carclina 29551
(843) 339-3000

February 22, 2023
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