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STATEMENT OF THE ISSUES PRESENTED ON APPEAL 

Lack oj JUllSdlCtlOn 

I DId the T nal Cowt en m entermg Judgment agamst the Defendants because the 
case was removed to federal cowt and the remand IS not yet complete under the 
mandatory proVlsIons of 28 USC A §1447(c)? 

Or as otherWIse restated, 

Has JUIlsdIcnon been revested m the state cowt where the DIstnct Court has not 
malled a certIfied copy of the order of remand to the clerk of the state court as 
reqUlred by 28 USC A §1447(c)? 

UnJustzfied Entry oj Default 

II DId the T nal Court en m denymg the motIon to set asIde the entty of default 
because 

A The answer was tImely served/filed Wlthm 35 days after Defendants were 
gIven notIce by mall that the order of remand had been filed m the state 
cowt? OR, m the altemanve, 

B If the answer was 24 days late, good cause eXIsted to set asIde the entIy of 
default under Rule 55(c), SCRCP, due to the confuSIOn over when the 
answer was due, the conceded lack of preJudtce, and mento11ous defenses? 

Denial oj Due P,ocess m Default Damages Trial 

III DId the Inal Cowt en m conductmg a default damages tIlal that depnved the 
Defendants of fundamental, due process nghts, m that 

A The Defendants were derued the 11gbt to mtroduce eVIdence on the Issue of 
damages? 

B Ihe PlamMI was allowed to mtroduce new allegatIOns to whtch the 
Defendants were not allowed to defend? 

C The Inal Cowt erred m commentmg on the eVIdence m answermg a 
questIOn flom the Jury? 

Demal oj Due Process m the Award oj PUnitIVe Damages 

IV DId the T nal Court en m allowmg an award of purntIve damages founded on tnal 
enOl and a derual due process? 

A DId the I nal Cowt en m refusmg to allow the Defendants a mearungful 
opporturnty to defend on the Plarntrff's clrum for purntlve damages? 

1 



B Dld the Inal Court en In chaIgmg the Jury that they had to awrud purutlve 
damages? 

C Dld the I Hal COUlt en m allowmg the Plamtlff to plesent eVldence and 
aIgument on matters not pIOper for the JUlY'S conslderatlon In awardmg 
purutlve damages? 

D DId the Inal COUlt en III confummg the aWaId of pumtlve damages based 
on facts not In eVldence 01 properly deemed admltted even If the default 
were pIOper? 

STATE:MENT OF THE CASE 

nus IS a slander actlon agamst an attorney and rus practICe, Paul H Hulsey and 

the Hulsey Llugauon GIOup, LLC (collectlvely lefened to as "Hulsey"), brought by 

Lawton Ltmehouse, SI , the dIsgruntled defendant In an UIldedymg class aCTIon filed m 

federal court by Hulsey on behalf of former Limehouse employees 1 The slander cause 

of actIOn IS predlcated on statements made by Hulsey to the news medIa durmg the COUlse 

of the UIlderlymg RICO hugauon, whIch allegedly mcluded statementg- by Hulsey 

accusmg Llmehouse of "creahng a perfect racketeermg enterpnse JUst lIke Iony 

Soprano" 

Limehouse filed a summons and complamt m tills actIOn on Apnl19, 2006, whIch 

was served on the Defendants on Apul 21, 2006 (as to Defendant Hulsey) and Apnl 20, 

2006 (as to the Defendant LLC) [ROA 32, Complamt] The Hulsey Defendants filed a 

notlce of removal2 to federal dIstnct cOUlt on May 5, 2006, whIch tmmedlately dlvested 

1 Maxmnno FlOles, et al v Lawton Lunehouse, Sr, et al, C A No 204-1295-23 
[ROA 127, Class ActIOn Complamt] 

2 Hulsey removed the case based on the pendmg RICO actIOn m fedelal COUlt whIch 
would be res Jumcataldlsposluve of the truth of the allegatIOns and a complete defense to 
the defamauonclauns [ROA 791, See 12-15-06 Herumg II 32] 
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the state cOUIt of JUIlsdlctlOn oveI the case 3 [ROA 47, Nonce of Removal] On motion 

of LImehouse, the Dlstnct Judge remanded the matter to state COUIt 

The federal COllIt order of remand was sIgned by US Dlstnct COUIt Judge Houck 

on Tuly 19,2006, and entered on the docket by the DIstnct COUIt CleIk on July 20,2006 

[ROA 6, 29, OrdeI, Federal COUIt docket sheet] A copy of the remand order was filed 

ill the Charleston County Clerk of Court's Office on July 21, 2006, and on July 27,2006, 

the Chruleston County Clerk of Court matled a nonce as to the filmg of the remand Older 

to counsel of record [ROA 26, see Charleston County docket sheet] Thereafter, on 

August 22, 2006, Limehouse fIled a request fOI entry of default, along With affidaVIts of 

serVIce and affidaVIts of default, m the ChaIleston County Clerk of Court s Office [ROA 

101-108, Request fOl entry of default, affidaVIts of serVIce and default] LlIDehouse dId 

not serve the Request for entiy of default 01 the affidaVIts on Hulsey 

The Chatleston County of Clerk of Court entered default on August 22, 2006, and 

on August 24, 2006, the Clerk maIled a Form 4 order to all partIes notmg the entry of 

default [ROA 26, 109-110, Charleston County Docket Sheet, FOlm 4] On recelvmg the 

notIce of entry of default, Hulsey lIDmewately filed an answer4 and made a motIon to set 

aSIde default on August 29,2006 [ROA 111, 121, Answer, motIon] 

The motion to set asIde the entry of default came fOI hearmg befOIe Tudge PIeper, 

who held that the answeI was late and rejected the propositlOn that there was good cause 

(OI excusable neglect) based on the supposed IDlstake m countmg the due date, even 

3 Hulsey removed the case to federal COUIt on the glOunds that the allegations fell Wlthm 

the JUIlsdlctIOn of the strll pendmg federal actlOn [ROA 42, NotIce of Removal ~ 11 ] 

4 Although by Hulsey's calculatIOn the answer was not yet due until August 31, 2006 
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though the partIes and the court took dlifelent VIews on what IS -- as Judge Plepel 

illmself noted -- a novel question oflaw [ROA 8, Order, filed FebIUary 7, 2007] 

The case then came before Judge Young, who plesided over JUlY tnal on damages 

on Februaty 4-6,2008 The JUlY letumed a verdlct of $2,390,000 In actual damages and 

$5,000,000 In pumtlve damages agaInst the Defendants, and Judgment has been entered 

as of February 7, 2008 [ROA 17, 18, JUly VerdIct, Judgment] 

Hulsey made posttnal motions fOl Judgment notwithstandmg the Jury's verdIct, 

and new tnal, and III addItIon, a Rule 60(b)( 4) motIOn for Iehef from Judgment based on 

the Issue of subject matter JUllsdictIon and a Rule 60(b)(1) motion fOl relIef fiom 

Judgment based on excusable neglect calculatmg the due date fOl the aIlSweI [ROA 236, 

240,248,259, MotlOns, filed February 25, 2008] Judge Young derued all those motIOns 

[ROA 19, Order, May 27, 2008] HoweveI, It was necessary to make a motion for 

reconsldelatIOn undet Rule 59(e), to preselve all Issues for appeal, because the Older dId 

not explIcItly addtess on the Issues Appellants IaIsed ill theu post-ulal motIOns [ROA 

297, MotIon to Alter 01 Amend Judgment, filed June 6, 2008] Judge Young derued the 

motIOn to alteI 01 amend, [ROA 23, OIdeI, filed September 8, 2008], and Hulsey tunely 

served and filed a NotIce of Appeal on OctobeI 8, 2008 

STATEMENT OF THE FACTS 

LImehouse and hIs son owned and operated an employment staffmg agency, L & 

L SerVIces, LLC, In Charleston County In 2004, Hulsey filed a class actIOn lawsmt In 

federal court on behalf of former LImehouse employees, allegIng VIOlatIons of RICO, 
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Racketeel Influenced and Conupt Olgarnzatlons Act, and other federal and state laws 5 

LImehouse, rus SOD, and L & L ServIces were named as defendants As descnbed by 

Judge Houck, "the plamtrlfs alleged that to obtam cheap labor, the defendants luted 

unaUthOIlzed ahens and then explOlted them under the tlueat of depottatlon" [ROA 182, 

Older, 5/11106 ] 

As alleged m Llffiehouse's complamt, on or about Apn123, 2004, Hulsey "held a 

press confelence or othelWIse made false statements about the Plamtilf to certam new 

agencIes mcludmg but not lImIted to a repoltel flOm the [Charleston] "Post & Counel 

staff," wruch statements mcluded 

a) The Plamtlff had engaged m a clasSIC lacketeelmg scheme, 

b) The Piamtiffs conduct set the commumty back 150 yeats, 

c) The Plamtlff engaged m a blatant case or mdentured selVltude, and 

d) The Plamtlff created a pelfect lacketeermg entelpnse Just lIke Tony Soprano 

[ROA 37, Complamt ~ 11] As ftuther alleged, these statements wele pubhshed by the 

Chatleston Post & COUlIel on Apn124, 2004 [ROA 39, Complamt ~ 18 ] 

Llffiehouse played fOI actual and pUIlluve damages, allegmg that he had suffeIed 

general damages mcludmg embarrassment, hUlmliatIOD, mental suffermg, and specIal 

damages mc1udmg the loss of rus busmess and the legal costs of defendmg the underlymg 

federal class actIOn [ROA 41, Complamt page 7] 

5 Inc1udmg the FaIl Labor Standards Act and the South Car alma Payment of Wages Act, 
along With common law causes of actIOn for bleach of contract, unjust ennchment and 
dlsgOtgement of profits, CIVIl conspIracy and an accountmg 
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In the underlymg case, Hulsey's plamtIff chents survIved the Lunehouse 

defendants' motlOns to dlSnusS ana fOl summary Judgment, and the case was pOlsed for 

class actlon certrficatlOn [ROA 182, 188, 649, J Houck Olde!, 5/11106, Mohon fox 

Class Action CeltificatlOn6
, II 339] Although Judge Houck found that there were 

Issues fOl timl, the case ultnnately settled pnOl to tnal [ROA 644, II 334] 

ARGUMENT 

I JUI1SdictIon has not been revested In the state couri because the remand 
from federal court IS not complete under 28 USC A §1447(c), whIch 
mandates that the DIStrIct Court mall a certifIed copy of the order of remand 
to the cler k of the state court 

In lemoved cases, Sectlon 1446( d) and 144 7( c) of Iltle 28 of the U S Code, read 

togetheI prescnbe the uansfel of JunsdlctlOn flam state to federal cowt and the return of 

JWlsdictIOn to the state cowt Sectron 1446( d) states that the state COUlt cannot pIOceed 

unttl the case IS remanded 

(d) PIOmptly after the filmg of such notlce of removal of a CIvIl actIOn the 
defendant or defendants shall glve wntten notIce thereof to all advelse 
partles and shall file a copy of the notlce Wlth the clerk of such State 
court, which shall effect the removal and the State court shall proceed no 
further unless and untd the case IS remanded. (EmphaslS added) 

Sechon 1447(c) states that the state court may pIOceed after the federal court clelk marls a 

celtlfied copy of the Older of remand to the cleIk of the state COUlt 

(c) A motIon to remand the case on the basIS of any defect othel thari lack 
of subject matter JWlsdlCtIOn must be made Within 30 days after the filmg 
of the notice of Iemoval under sectlOn 1446(a) If at any tlme before [mal 
Judgment It appears that the ruSUICt COUlt lacks subject matter JUllsdlctlOn, 
the case shall be Iemanded An Older Iemandtng the case may Iequlle 
payment of Just costs and any actual expenses, mcludmg attomey fees, 
mcurred as a result of the removal A certified copy oj the order oj 
remand shall be mazled by the clerk to the clerk oj the State COUlt The 

6 ExhIbIts C & D to MotIon to Set ASIde Entry of Default 
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State court may theleupon pwceed wIth 5uch case. 
(EmphasIs added) 

Smce Secnon 1447(c) c1eady mandates that the retum of JUllsdictlOn be 

accomphshed by the mrulmg of a certrfied copy of the Older of remand and because there 

IS no certIfied copy of the OldeI of remand to be found m the file mamtamed by the Clelk 

of COUlt fm Chatleston County (or any othel pr oof that the dIstrIct comt clerk mruled a 

certIfied copy to the state COUlt clerk), JUIIsdIctIOn has not been Ievested m the state 

court, and It was WIthout Jmlsdlctlon to proceed WIth the tnal Therefore, the Judgment IS 

VOId and should be vacated as should be the entry of default and all other orders and 

plOceedmgs ill the state COUlt SInce the case was removed on May 5, 2006 

The South CarolIna rules of statut01Y constructIon mexorably lead to the 

conclUSIon that under SectIon 1447(c), JUlIsdlctIOn does not levest In the state COUlt untIl 

a certrfied copy of the oIdel of remand has been mailed by the clerk of the federal COUlt 

The card mal rule of statutory constructIOn m South Carolma IS to ascertam and effectuate 

the mtentIOn of the legIslature Miller v AIken, 364 S C 303, 307, 613 S E 2d 364, 366 

(2005) "The legislatuJe's mtent should be ascertamed pnmarlly from the plam language 

of the statute" State v LandIS, 362 S C 97, 102,606 S E 2d 503, 505 (Ct App 2004) 

Indeed, If "a statute's terms are clear and unambIguous on theu face, there IS no 100m for 

statutOlY constructIOn atld a court must apply the statute accordmg to Its lIteral meanmg " 

Mlller, 364 SCat 307, 613 S E 2d at 366 (emphaSIS added) 

In the context of detemllmng when the federal court loses ItS JUlIsdIctIOn (to 

Ieconslder Its own remand Older), the vast maJonty of federal COUIts have held that the 

maIlmg of a certIfied copy of the remand order IS the operanve event ill the return to state 
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court ]UIlsructlOn For example, as stated m lIans Penn Wax COIP v McCandless, 50 

F 3d 217, 227 (3Id Cn 1995) 

The general rule IS that a rustnct court loses JurlsructlOn over a case once 
It has completed the lemand by sendmg a celtIfied copy of the remand 
order to the state court See Hunt v AClOmed COIP, 961 F 2d 1079, 1081 
(3d Cn 1992) Tms VIew IS prennsed on both the language of § 1447(c) 
and (d) and the need to establish a detelmmable JurIsdictlOnal event after 
wmch the state court can exelClse control over the case WIthout fear of 
further federal mterference The ruStrlCt court IS also barted from 
recollSldermg Its decislOn If the remand was under § 1447(c) and the case 
thereby falls under the bar of § 1447(d) See e g, New Orleans PublIc 
Serv, Inc V MalOue, 802 F 2d 166, 167 (5th Cn 1986) (per cunam) , 
FDIC v Santiago Plaza, 598 F 2d 634, 636 (1st Cn 1979) (per cur1am) 
But the phys1cal mruling of the certIfied copy 1S the key JunsdlctIonal 
event to dIvest the dlstnct court of JUllsructIon, because a Iemand order IS 

not self-executmg Hunt 961 F 2d at 1081 (cItmg Bucy v Nevada Constr 
Co, 125 F 2d 213 (9th Cn 1942» 

Hunt v ACIOmed Corp, 961 F 2d 1079, 1081-82 (3rd en 1992)7 quotmg from Browrung 

v Navarro, 743 F 2d 1069,1078 (5thCu 1984) 

The federal court IS completely dIvested of Jur1sdICtIon once It matls a 
certIfied copy of the Older to the clerk of the state court See 28 USC § 
1447(c), 1A J Moore & BRIngle, MOOle's Federal PractIce ~ 0 169[2 -
1], at 697 (2d ed 1983), 14 C Wnght, A Millel & E Cooper, supra § 
3739, at 764-65, see also Sucy v Nevada ConstructlOn Co , 125 F 2d 213 
(9th Cn 1942) (rustnct court could IeVlew and set asIde ItS own enoneous 
remand Older befote filmg of ceitIfied copy of Older In state court because 
remand order IS not self-executIng), Bankruptcy Rule 9027(e) '[O]nce a 
dlstnct court has deCIded to remand a case and has so notified the state 
court, the dIStrICt Judge IS Without pOWet to take any further actIOn' 
Federal DepOSIt Insurance COIP v Santlago Plaza, 598 F 2d 634, 636 (1st 
Cll 1979) 

As the Inal Court noted, the Fourth CncUlt has taken the mmonty VIew and held 

that mere entry of the order of remand by the federal dIstnct court depnves the federal 

court of the JUllsdlctlOn over any motlOn/petltlOn to reconSIder/rehear the remand In Ie 

Lowe, 102 F 3d 731, 734, 736 (4th Cn 1996) ("Subsection 1447(d) prOVIdes only that a 

7 In that case, the appellate COUlt raIsed the JurlsructIonallssue sua sponte 
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remand "Older" may not be revIewed, It does not condItion reviewablbty on any other 

event Thus, the plam language of subsection (d) mdlcates that a court may not reconsIder 

Its deCISIon to remand, as soon as It formalIzes that deCISIOn m an "Older" "We hold 

that a federal COllIt loses JurIsdICtion over a case as soon as ItS order to remand the case IS 

entered From that pomt on, It cannot reconsIder Its rulIng even If the dlstnct court clerk 

fails to mall to the state cowt a certified copy of the remand order ~'), but see Watson v 

Charleston Housmg Authonty, 83 F Supp 2d 709 (S D W Va 2000)(after remand, 

contmumg federal cowt JWIsdlCtlon over collateral matters such as attorneys fee) 

However, the Tnal Cowt failed to Iecogruze the sigruficance of the fact that the 

Fourth CIrCUlt has not held that JunsructIon revests m the state COUlt upon the mere entry 

of the remand order In the recent 2007 opmlOn m Bryan V BellSouth 

I elecommurucatIOns, 492 F 3d 231 (4th ClI 2007), the cowt dIscussed the requl1ements 

of Section 1447(c), m an appeal that arose under the All WIlts and AntI InjunctIOn Acts 

The federal cowt had remanded a claIm to state cowt wruch proceeded even while the 

remand order was on appeal to the Fowth CrrcUlt, and when the Fourth CncUlt reversed 

and vacated the remand order, the defendant appbed to state court to dIsmISS the action, 

but the state refused, theleupon, the defendant fIled an actIOn In federal court to enJom 

the state proceedmgs In footnote 1, the Court stated that 

A remand IS effective when the dIstrIct court malls a certIfied copy of the 
remand Older to the state court, see 28 USC A § 1447(c) (West 2006), or, 
d the remand IS based on the lack of subject-matter JurIsdIctIon or a defect 
m the removal process, when the remand Older IS entered, see In re Lowe 
102 F 3d 7'31,734-36 (4th Cn 1996) 

HoweveI, the Court also stated that "It IS Just as clear that the state court regamed 

JurIsdIction when the dIstnct court lemanded Count A to state court See 28 USC A § 

1447(c) (West 2006) (pIOvIdmg that the state court may ploceed WIth a case once the 
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chstllct comt mruls a certIfied copy of the remand order to the state court) " Id at 241 

Will.1e these statements constltute dIcta, they do not confhct WIth the Defendants' 

contentIOn that the plam readmg of the statement mandates that the dlstllct comt matI a 

certlfied copy of the remand order and only then may the state cowt plOceed 

As to the pertment Issue presented here - when/whether JWlsructlOn IS retUIned to 

the state COUIt - other state COUlts have held that JUIIschctIOn does not tIansfet untll the 

statutonly mandated mrulmg of the certlfied copy of the Oldel of remand State ex reI 

NIXon v Moore, 108 S W 3d 813 (Mo App W D 2003) (vacatmg as VOId Judgment 

WhICh was entered before the federal COUlt maIled a certIfied copy of remand order to 

state comt), Tumer V Healthcare SerVIces Group, Inc, 156 S W 3d 431 (Mo App ED 

2005) ("State court JmlsdictlOn IS only restored once a remand order IS certIfied arId 

mruled to the state court "), Quaestor InvestInents. Inc " State of ChIapas, 997 S W 2d 

226 (lex Sup Ct T 1016 (1999) (holdmg that "Junsdictlon revests m the state COUlt 

when the federal dlStIlCt court executes the remand order and mruls a certIfied copy to the 

state court"), Laborers Local No 942 V Lampkm, 956 P 2d 422,438 (Alaska,1998) ("the 

state COUlt apparently chd not have JUllsructlOn of the case Pllor to reCeIvmg the certIfied 

copy of the order remandmg the case from federal diStIICt comt") 

Fmaliy, the Defendants proffered to the lnal Cowt the notIce from the Clerk of 

the DlStIlCt Court for the DIStIICt of South Carolma that was clIculated VIa electIoI11c mall 

m Febmary [ROA 296, Notice 8] The notIce addresses the Issue of affixmg the seal of 

the court - as may be reqUIred by the rules [01 statute] - m thIs new" world of electroI11c 

filmg The new procedure chspenses With the court's lIteral process of manually 

8 Exlublt to Defendants' Memorandum m Support of POStulal MotIOns] 
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embossmg the seal of the COUIt on documents and substItutmg a new pIOcess (effecuve 

Februruy 19, 2008) of utIhzillg an electroruc seal The nouce pIOvldes that the electroruc 

seal Wlll also be used when certIfyIng coples of documents filed ill the court's recOId 

Accepting that the Clerk of COUIt has the dlscretIOn and authonty to utilIze an electroDlc 

seal, thIS notice mghhghts the fact that there lS a physlcal process - whether manually 

embossmg or electronIc seal- that the Clerk must utulze to duly "certrfy" the authentICIty 

of coples of the documents that have been filed WIth the clerk and can be found m the 

COUIt'S Iecord 

To the extent that It cannot be dlsputed that the Dlstnct Cowt dld, ill fact enter an 

order of remand and that a copy of that order found Its way ill the file mto the Chruleston 

County Clerk's office, no argument of "substantIal" compbance can JUStIfy allowmg an 

exceptlOn to a clear statutOIy mandate wmch_govems JUllsdlctlOn FOI example, m State 

v Langford, 223 S C 20, 73 S E 2d 854, 860 (1953),9 the COUlt mcluded the followmg 

quote 10 ItS opmIOn "An accused may wruve any matter of form OI substance, exceptmg 

only what may relate to the JUIlsdictlOn of the court State v Brockhaus, 72 Conn [109] 

117, 43 A 850" The U S Supreme COUIt has slmllarly noted that ''form lS substance 

Wlth respect to asceItammg the eXIstence of appellate JunsdictIOn" CarlOll v US, 354 

US 394,406 (1957) 

The law demands stnct complIance Wlth legIslatIve mandates as shown m the 

appellate comt opiDlons whIch have conSIstently held that tax sales must be conducted m 

strIct complIance WIth statutory requuements FOI example, the faIlure to mall a 

9 Ovenuled to the extent It mIght combme the concept of the sufficlency of an mdlctrnent 
and the concept of subject matter )mlsdlCtlOn State v GentIy, 363 S C 93,610 S E 2d 
494 (2005) 
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redemptIOn notice by Iestncted dehveIY mali IS grounds to mvahdate a tax sale and even 

actual nonce WIll not excuse a faliure to stnctly comply WIth statutOIY IeqUllements 

Johnson v AlbabI, 355 S C 64, 584 S E 2d 113 (2003) S1.IIlllarly, ow appellate courts 

have InsIsted on stnct complIance WIth the IeqUllements of the John Doe UM statute, 

fIndmg that a plamtiffs strIct complIance WIth the affidavit IeqUllement IS mandatOIY and 

refusmg to excuse the mandatOIY requnement where the piamtiff offers up a "functIOnal 

equivalent" of an affidaVIt CollInS V Doe, 352 S C 462, 574 S E 2d 739 (2002) The 

Cowt stated that where the StatutOIY language IS clear and mandatoIY, the courts are 

IeqUlred to apply the statute accordmg to Its lIteral mearung and procedwalreqUlIements 

must be StrICtly met LIkeWIse, our appellate courts also have Iepeatedly held that strIct 

complIance wIth the venfied claIm prOVlSlon of the T Olt ClaImS Act IS mandatory See 

eg, Vmes v Self Mem'l Hosp 11L1 SC 305,443 SE2d 909,910 (1994), Rmk v 

RiChland Mem'l Hasp 310 S C 193,422 S E 2d 747 (1992) "A clrum agaInst a state 

entIty under the T olt ClaIms Act must be venfied to entItle a piamtiff to the three-year 

statute of lImItatIOns Substantial complIance IS not sufficIent" VInes, 443 S E 2d at 910 

The federal statute IS clear and stnct complIance IS mandatory In VIew of the 

undIsputable fact that the federal dIstrIct court dId not mall a certIfied copy of the remand 

Older to the Charleston County Clerk of Court, JWlsdlcnon has not revested m the state 

cowt and the Judgment should be vacated and the case remanded to awalt the final step to 

complete the return of JurIsdIctIOn to the state cowt 

II The Entry of Default should be set aSIde 

As set forth ill the statement of the case above, LImehouse seIved the summons 

and complamt on the Defendants on Apn121, 2006 (as to Defendant Hulsey) and Apnl 
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20, 2006 (as to the Defendant LLC) Hulsey filed a notIce of lemoval to federal dlStllct 

coUIt on May 5,2006, and then Llillehouse moved forlemand, howeveI, he dId not move 

for entry of default m fedeIal cowt [See ROA 761, 12115106 Heatmg Ir 22] After 

proceedmgs m the federal cowt, the dIstrIct Judge Iemanded the mattel to state court 

Ihe federal cOUlt order of remand was SIgned by Judge Houck on July 19, 2006, and 

entered on July 20, 2006 A copy (whIch was not certJiied) of the order was tIansIDltied 

to the state cowt and filed by the Charleston County CleIk of Cowt on July 21, 2006, 

however, the Chatleston County CleIk of COUlt dId not mall a copy of the FOlm 4 notIce 

of the remand unnl July 27,2006 

Plamnff filed a request for entIy of default Judgment on August 21, 2006 (Without 

selvmg a copy upon Defendants) The Chatleston County CleIk of COUlt enteIed a 

default on August 22, 2006 whIch was maIled to the Defendants on August 24, 2006 

Defendants calculated the due date for thell answer as 30 days (plus 5 days allowed for 

serVIce by maIl) from the Charleston COUlt Clerk of COUlt'S maIlmg of the nonce of 

remand HoweveI, pIOmptly upon receIpt of the nonce of entry of default (havmg not 

been earhe! seIved by PlamtIff WIth the Iequest for entIy of default OI affidaVIt of 

default), Defendants filed and selved thell answer on August 29, 2006, along WIth a 

monon to set asIde ently of default WIde! Rule 55( c) 

Judge PIeper held that the answer was late, and despIte the fact that Limehouse 

conceded that there was no prejUdiCe, he demed the motIon to set aSIde the ently of 

default On appeal, the demal of the motIon to set aSIde ently of default generally IS 

subject to reView fOI abuse of dlScretIon Stalk I russ Co v SupenOI Constl COIp, 160 

S C 503, 602 S E 2d 89 (2004) HoweveI, the questIon of whetheI the answer was 
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untunely presents a quesbon of law as to the proper countmg rule, wmch questIOn IS 

subject to de novo IeVIew on appeal Catawba IndIan Inbe v State. 372 S C 519,524, 

642 S E 2d 751, 753 (2007) (detenmnmg the proper mterpIetatIOn of a statute [01 lule] IS 

a quesbon of law subject to de novo reVIew on appeal) 

A The Answer was not late 

As Tudge Plepel recognIzed and acknowledged, there IS no ploVISIon m OUI South 

Carolma Rules of CIVIl ProcedUle that specmes how to calculate when an answeI IS due 

\\hen the actIOn has been Iemoved to federal COUlt and then remanded back to state COUlt 

[ROA 762, J PIeper OrdeI, p 3] The parties dIsagreed about when the Defendants' 

answeIS were due Hulsey mamtamed that the answel was not due untIl August 31, 2006 

because they had 30 days (plus 5 days allowed for serVIce by mall) to answer whIch tIme 

began runnmg nom the Charleston COUlt Clerk of Court's mailing the notIce of the 

Iemand (July 27, 2006) Wheleas, Lunehouse lepIesented m hIs applIcatIOn f01 entry of 

default that that the answer was due 30 days flam serVICe of the summons and complamt, 

which would have made the answer late aftet May 21122, 2006 - whtle the action was m 

fedelal COUlt However, the Issue of an answer neveI arose m FedeIal COUlt, and most 

notably, LImehouse never moved for entry of default ill federal COUlt 

ReJectmg the arguments of both partIes, Judge PiepeI ruled that the tune to answer 

should be tolled dUlmg the time that the case was Iemoved to the DIstnct Cowt and It 

Iesumed rUlillmg flam the entry of notIce of remand ill state cowt AccOIdmg to Judge 

PIeper's calculatIOn the answer was due August 5, 2006 [ROA 10, Order] 

In so holdmg, Judge PIeper CItes to a 1957 oplnIon from CallfOIma for the 

propOSItIon that tune to answeI IS suspended dunng removal, and party has unexplIed 
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hme to answer or otherWlse plead upon remand 10 However, cunent Cahforrua lules, 

West's Ann Cal C C P § 43090, allows a defendant 30 days (from the day the ongmal 

court recelves the case on remand) to answer on remand from federal court Rule 12 of 

the Arkansas Rules of ClVll Procedure, surulruly proVIdes that "When any case IS 

removed to federal court and subsequently remanded, the plaznhfj shall file a cerhfled 

copy oj the order oj remand with the clerk oj the CzrCUlt court 11 and shall forthWith give 

wntten notlce of such filing to all prutles m accordance With Rule 5 Any adverse party 

shall have 20 days from the receIpt of such notIce Wlthm which to file an answer or a 

motIon permItted under thIS rule" (EmphaSIS added) I exas also has a specIfic 

procedUlal rule fOl answermg after remand, Texas Rule of CIVil Procedure 237a, whtch 

provIdes 'When any cause IS removed to the Federal COUlt and IS afterwmds remanded 

to the state COUlt, the plamtiff shall file a cerhfled copy oj the Older oj remand With the 

clerk oj the state courl2 and shall forthWith give wutten notIce of such filmg to the 

attorneys of recOId fOI all adverse pruttes All such adverse partIes shall have fifteen days 

from the receIpt of such notIce WithIn whIch to file an answer" (EmphasIS added) 

In the absence of any compruable Rule m our South Carolma Rules of CIVil 

Procedure or any appbcable state case law addressmg the Issue of how to count the tune 

for answermg after remand, the Appellants' mterpretatlOn IS emmently reasonable and 

comports WIth the general polley consIderatIon that OUl rules, m pruuculruly, Rule 55(e), 

10 Dauenhauer v Supellor COUlt, 149 Ca 2d 22, 307 P 2d 724 (1957) 

11 The reqUlIement that a cerufied copy of the order of remand be filed ill state eOUlt IS 
notable and supports the Appellant's argument regmdmg §1147(c) 

12 The Texas rule also illcludes a reqUlIement that a certified copy of the remand Older be 
filed ill the states COUlt See footnote 9, supra 
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are to be "lIbel ally construed to promote JustIce and dIspose of cases on the ments " 

Melton v Oleruk. 379 S C 45,664 S E 2d 487,492 (Ct App 2008) 

B There eXIsted good cause to set aSIde the entry of default under Rule 55(c) r 

Rule 55(c) allows the ClIcwt court to set asIde an entry of default "fOl good cause 

shown" Rule 55(c) should be lIberally construed so as to promote JustIce and dIspose of 

cases on the ments In re Estate of Weeks, 329 S C 251,495 S E 2d 454 (CtApp 1997) 

"In decIdmg whether good cause eXIsts, the tnal COUlt should COllSidel the followmg 

factOIS (1) the tunmg of the defendant's motlOn for rehef, (2) whethel the defendant has 

a mentonous defense, and (3) the degree of prejudIce to the plamtlff IT lelIef IS granted" 

PIlgnm v MIllel, 350 S C 637,640,567 S E 2d 527, 528 (Ct App 2002) , Statk llUss. 

602 S E 2d at 102-103 

~ 

The Rule 55(c) standatd 18 mOle lement than the standatd for grantIng lelIeffiom 

a default Judgment under Rule 60(b)(1), SCRCP, whIch pIOvIdes that a "court may 

leheve a patty 01 hIs legal representatIve from a final Judgment, order, or pIOceedIllg for 

rmstake, madveItence, sUlpnse, or excusable neglect "seRCP Ricks v We1lllauch. 

293 S C 372, 360 S E 2d 535,536 (Ct App 1987) (cltmg H LIghtsey, J Flanagan, South 

Caroizna OVli Procedure, 82 (2nd Ed 1985») 

The factors to be consIdeIed III detenmmng whethel a default Judgment should be 

set asIde under the stncter Rule 60(b)(1) standatd, ate "[t]he pIOmptness WIth whIch 

IelIef IS sought, the leasons for the faIlure to act promptly, the eXistence of [a] 

mentonous defense, and the pIeJudIce to the other pattIes are relevant" HIll v Dotts, 345 

S C 304,547 SE 2d 894, 897 (Ct App 2001) (CItatIons ormtted) 
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Wlnle Hulsey steadfastly mamtams that the answer - If even due yet smce 

]UlIsdlctlOn has not yet revested m the state cowt -- was tlmely flied, the Defendants 

submlt that good cause eXisted to set asIde the entty of default under Rule 55(c), seRep, 

and Judge PIeper abused ills discIetIOn m refusmg to gIant the motIon In the alternatlve, 

Defendants subilllt that excusable neglect was shown suffiCIent to ment IelIef flom entIy 

of the default Judgment under the Rule 60(b)(1) standard 

The eVidence establIshes that theIe was no wIllful default m faIhng to tlmely 

answer Rather Hulsey's supposed illlstake m calculatlng the due date fO! the answer was 

based on a leasonable mterpretatIOn of the available law In the alternatlve, the confuSion 

regardmg the due date constltutes good cause and/O! excusable neglect, prutlcularly m 

lIght of the facts that Judge Plepel acknowledged that tills was an Issue of first lmpleSSlOn 

and that the Plaintiff's own counsel ptoffeled yet a dlfferent vanatlOn of how to count the 

allowable tIme Defendants had fO! answermg upon remand 

In addition to the honest/reasonable mistake and/or excusable neglect m 

calculatlng the due date undeI these uruque clIcumstances, the record wIll show that that 

Hulsey promptly answered and moved for relIef from the entry of default The lecOId 
r 

also shows that thele eXists a mentollous defense and/OI illltIgatIOn to the asserted causes 

of actIOn for defamanon, namely, Hulsey did assert and would have Ploven the truth of 

the allegatIOns In additlon, Hulsey dld assert a good faith htlgatlon pnvllege wluch 

should be plesumed flom LImehouse's own "well-pleaded" allegatIOns and the artIcle 

Itself, and thus, should be subject to Lnnehouse's dlspIOof at tnal, mespectlve of 

Hulsey's supposed default Other mellt0I10US defenses alleged m the answer, but willch 

Hulsey was demed the OppOItumty to present to the JUlY, mclude lack of proxnnate cause 
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m that Lunehouse's lllegal operaTIon of ms busmess and plIO! assoclated bad publIcIty 

were the reason ms busmess fatied and the proceedmgs ill the federal RICO aCTIon were 

res JudIcata as to the truth of the allegaTIOns [ROA 111, Answer] 

Fmal1y and foremost, there was no prejuruce to LImehouse flom the short delay ill 

answermg - wluch PlamtIff's counsel acknowledged at the hearmg [ROA 781, 12/15/06 

Hearmg T r 22], wlule m strlkmg connast, Hulsey was severely prejUdICed by the 

unposltlon of lIablhty by default, and bemg fOlced to partIcIpate In a fundamentally 

unfall damages plOceedmg m wluch they were derued the ught to dIspute/challenge 

LImehouse's one-sIded presentatIOn and ultImately subjected to a Judgment fOI an 

excesSIve amount of actual damages and pumtIve damages 

ill A new tnal should be granted because the unduly restncnve procedure m the 
default damages hearmg depllved the Defendants of then Due Process nghts 

As recently as JUst 30 years ago, the South Carolina Supreme Court had never 

addressed the questIon of the procedure to be followed m a default damages heanng In 

the absence of any applIcable statutOIY prOVISIOns, m HOWald v Holiday Inns, Inc, 271 

S C 238, 241, 246 S E 2d 880, 882 (1978), the Court surrunanly deCIded to adopt a 

default damages plOcedme that lImlts defendant's partIclpatIon to closs-exammatIon and 

ObjectIOn to plaml1ffs eVIdence However, the Supreme COUlt has also stated that "It IS 

generally recogmzed that courts should closely scmt1ruze default Judgments to prevent 

harsh results and drastIC actIon It IS the polIcy of the law to favor the tnal of cases on the 

ments" LeWIS v Congress of RaCIal EqualIty andlOI COR E, Inc , 275 S C 556, 

560,274 S E 2d 287, 289 (1981) 

Defendants marntam that the lImlted default hearmg plOcedure adopted by the 

Court - on ItS face -- depnves a defendant party of the fundamental due process 
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component of any real, effectIve opporturuty to be herud on the Issues of damages, 

partIcularly as to the Issue of purutlve damages [See ROA 667, Ir 357] Defendants 

ftuther mamtam that even If the plescnbed default herulllg procedure IS constItutIOnal, 

these Defendants were demed therr due process nghts m thts case because the Ina! Court 

allowed the mtroductton of ImpropeI eVidence that has seveIely pleJudIced the 

Defendants m the award of an unsubstantiated, unjustrfied, and grossly exceSSIve award 

of actual and pumtIve damages 

SUIely the Court neveI mtended that a defendant's procedural default m fruhng to 

tune1y answer a complamt be utilized by a plamtlff to change the facts Nor could the 

COUlt ever have antlclpated that the fact of a defendartt's procedUIal default would be 

used as a weapon to goad the JUlY to award purutlve damages agamst the defendartt for 

"fallmg to follow the rules" Even tf, for the sake of argument, the entry of default was 

pIOpel, Lunehouse should have been lllmted to the allegatIons of the complamt, or else 

Hulsey should have been allowed to fully meet the mellts of the new allegatlOns beyond 

the complamt And, m any event, due pIOcess demanded that Hulsey be allowed to fully 

meet the Issue of damages - both actual and purutIve 

A The default damages procedure, whIch restncts a defendant to cross 
exammatlOn and obJectmll to eVIdence, does not comport With the Due 
Pr ocess r eqwrement of a meanmgiul opporturuty to be hear d 

Ihe fundamental requrrement of procedUIal due plocess IS the OppOIturuty to be 

heard at a meanmgful tIme and m a meanmgful marmeI Mathews v Eldndge, 424 U S 

319, 333-34 (1976) Even where a party IS m default and habIhty IS deemed adrmtted, 

the defaultIng party stIll IS entttied to due pIOcess whIch mcIudes notice and an 

opporturnty to be heard on the mattel of unlIqUldated damages See Bodygear 

Actlveweru. Inc v Counter IntellIgence Services 946 So 2d 1148, 1150 (Fla App 4 

19 



DISt 2006) Defendants submIt that llffiltmg a defaultmg party to lestnctive cross 

exammatIon13 and objectIon to eVidence does not constItute a mearungful oppOlturuty to 

be hemd on the Issues of damages, even wheIe habrnty IS deemed adffiltted 

Apart fiom ltmltedlIestncted partICIpatIon m the herumg fm detenrunatIon of 

actual damages, Defendants also subIlllt, as ruscussed mOle fully below, that they were 

ennt1ed to fully contest the awrud of purutlve damages by presentmg eVidence of theu 

own See Hunter v Spauldlllg, 388 S E 2d 630 (N C App 1990) ("eum fOI the Judge to 

submit the punitIve damages Issue to the Jury WIthOut fust allowmg MI Spauldmg an 

oppOlturuty to present eVIdence addressed to that Issue Conductmg the tnal m tins way 

depnved Mx Spauldlllg of rus nghts to be herud and a tnal of the pUllitlve-damages claun 

and contravened rus due process nghts") 

Ihe Inal Court's applIcanon of the restnctlve default damages pIOcedure allowed 

Limehouse to present an exaggerated, one-sIded story Wlth half-truths and fabncatlOns 14 

For example, Llffiehouse alleged m rus complamt that Hulsey called a pless conference 

OR otherWise made false statements to certam news agenCIes, [ROA 37, Complamt ~~ 

10, 11] Yet at tnal he was allowed to rugue to the Jury that Hulsey called a press 

conference [ROA 322, 670, II 13, 360] In fact, Llffiehouse began rus openmg 

statement descnbmg rus case as "Tllis IS a case about a nch, hotshot lawyer that called a 

13 In thls case, the Tnal Comt's restrIction on cross exammatlOn also mcluded a 
constnctlve mterpretatlOn of the ru1es on lffipeachment wruch made CIOSS examrnatlOn 
vlItually powetless 

14 The extent to wruch the Plarntlff was attemptIng to unhze the entry of default beyond 
penrusslble due pIocess bounds was revealed at the very strut of the damages tnal when 
the Plamnff rugued that the defau1t even demed the Defendants the I1ght to seek 
sequestranon of the Wltnesses [ROA 314, Ir 5] 
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press conference Wlth the Post & Couner" [ROA 322, Ir 13112 13] Yet, Hulsey was 
~ 

derued the opportumty to prove that he dId not call a press conference, rathel, he got a 

phone call and answered questIOns from a reporter [See ROA 819, 4/22/08 Heanng Tr 

23] 15 

LImehouse pamted a plctUIe of hunself as an honest, trustworthy busmess man, 

and a wonderful, devoted farruly man, but Hulsey was prevented from presentmg a 

probate court order which fOUlld that he had mlshandleditnlsappropnated money from 

this fatheI's estate [ROA 460, 741, II 150-52, Ct Ex 2] Lunehouse also was allowed 

to present effusIve testunony about rus sterlmg reputatlOn ill the commumty, but Hulsey 

was not allowed to pIesent any of the extnnslc eVIdence that would have proven to the 

Jury that Lunehouse had VIolated numerous state and federal laws m the conduct of hIs 

busmess,IllcludIng 

• Wlthholdmg over $60,000 III overtIme legally due to IDS employees, 

VIOlatIOns, 

• housmg his employees In overcrowded, substandrud condItIons ill 

VIOlatIOn of local zomng and bUlldmg code VIOlatIOns, 

• fatlmg to CrulY worker's compensatIOn Insurance as requued by state law, 

• fallmg to pay federal taxes, 

Slmllruly, LlITlehouse testIfied that he supposedly lost hIs bus mess Wlthm days of 

the Apl'1124, 2004, Post & CourIer artICle, however, Hulsey was prevented flom ofiermg 

IS Hulsey was also depnved of any opporturuty to explam to the JUlY the natUIe of class 
actrons and the unphcation that they already had representatIve plamtIffs to rebut the 
accusatrons by Lunehouse that he called the press conference to get more chents [ROA 
672, II 362] 
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eVIdence to show that numelOus other articles pnOI to the Apnl 24, 2204 attlcle had 

destroyed rus leputatlOn and rus busmess WIth IepoIts of the vlOlatlOns hsted above, and 

ftuthel IepOIts that the was traffickmg In Illegal lflllnlgIant labor and sellmg phony green 

cruds and SOCial secunty cruds 16 And, willIe LImehouse's accountant was allowed to 

proffer an opInlon that L&L was wOIth $1 3 rmlhon based on the booked plOfit for the 

fust foUI months of 2004 (because L&L had never shown a profit flam 1999 - 2003)17, 

Hulsey was not allowed to offer any expelt eVIdence as to the real value of L&L ill hght 

of the Impact of all vlOlatlOns and bad pless whIch pledated the Apnl 24th article 

Due plocess and fundamental Justlce demands that even where, as here, a 

defendant IS deemed to have achrutted hablhty based on a plOcedUIal default, the JUIY 

should be pIOVlded WIth the tIUth of the whole StOIY m Older to fallly determme the 

extent of any mJUIY to the plamtlff and propelly award damages Wlthm the bounds of the 

apphcable legal standard 

B The PlaIntiff was allowed to mtroduce new allegations to which the 
Defendants were not allowed to defend 

Beyond the alleganons m the Complamt legatdmg the press conference and Post 

and COUller article, LImehouse was allowed to present eVidence of other allegatIOns 

WithOut allowmg Hulsey to fully contest the new allegatIons Iills did not comport WIth 

cUlrent plactlCe and constituted a separate vlOlatlOn of due plocess 

One of the fundamental plmclples of default IS that upon entry of default, the 

defendant IS deemed to have adtmtted the well-pleaded allegatlOllS of the complamt 

16 See ROA 720, Ct Ex 1 - news aItlc1es ] 

17[ROA 543-547, II 233-237] 
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The defendant by waJ.vmg a contest and suffelmg a default to be taken 
agamst hnn, admIts the truth of the allegatIons, set out m the plamtdfs 
declatation 01 complaInt Hence the default authonzes the entty of any 
Judgment wananted by the facts alleged 

**** 
[A]s the effect of the confesslOn IS luruted to the matenalissuable facts 
well pleaded m the declaratIOn 01 complamt NOI does It admIt an 
allegatIOn whIch constitutes a mere conclusIOn of law 

Gadsden v Home Ferhhzer & Chenncal Co, 89 S C 483, 487-88, 72 S E 15, 17 

(1911)(quotmg GIllIan v GIllIan. 65 S C 129,132,43 S E 386, 387 (1903» 

A COIOllaty plmcipaiis that the tnal Judge may not gIant lelIef beyond that whIch 

IS demanded m the pleadings Pmckney v Atkms 317 S C 340, 343,454 S E 2d 339, 

341 (Ct App 1995) (cItmg RIvet Road Co v EneIgy Mastel Products, Inc 300 S C 

316,387 S E 2d 694 (Ct App 1989), SCRCP Rule 54(c) 

When a defendant IS m default, the plamt1:ff's nght to lecovel IS not unlImIted and 

IS circumscnbed by the complamt he drafted WiggillS v Todd 296 S C 432,435, 373 

S E 2d 704, 705 - 706 (Ct App 1988) In LeWIS, the SUPleme COUlt was so concemed 

by an exceSSIve default damages award that It ralsed the Issue ex meIO motu, declarmg 

In the case of unhqmdated damages a defendant, though m default as to 
babIhty, has a 11ght to expect that the Judgment of the comt, 01 the Vetdict 
of the Jmy, WIll be ill keepmg not only With the allegattons of the 
complaInt and the ptayel fOI rehef, but also the ploof wluch has been 
subnntted Even though the eVIdence used as a basIS f01 ptocmmg the 
$250,00000 Judgment here IS not befOle US, thIS award IS patently so 
grossly out-of-proportion to the dehcts alleged ill the complaInt that thIs 
comt, as a matter of common law and mdependent of § 15-27-130, should 
not allow the same to stand 

Id See also Jackson v MIdlands Huml¥l Resomces Center, 296 S C 526, 529, 374 

S E 2d 505, 506 - 507 (Ct App 1988) ("Although the defendant IS ill default as to lIablbty, 

the award of damages must be m keepmg not only WIth the allegatIOns of the complamt 

and the prayer fOltehef, but also WIth the ploof that has been submItted ") 
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Defendants subnut that the T na1 Court allowed the JUlY to lmpose actual and 

purutive damages based on alleged defamatory (and other alleged WIongful) acts 

Introduced mto eVIdence by the Plambff that weIe not pled m the Complamt, and thus not 

deemed adnutted, Without allowmg the Defendants then due process nghts to fully meet 

and contest the accusatIOn 

Ihe allegatIons of the complamt - wruch are deemed adnutted - are 

, 9 Hulsey filed a class actIOn agrunst Plambfi and rus comparues whtch 

alleged Improper acts and conduct 

,10 On 01 about Apni23, 2004, Hulsey "held a press conference or 

otherWIse made false statements about the Plruntrl'f to certam news 

agenCIes mcludmg but not lImIted to a Ieporter from the Post & Couner 

staff " 

, 11 DUlmg the news conference, Hulsey "made false and defamatolY 

statements" 

a that the PlruntIff engaged m clasSIC racketeerIng scheme, 

b that the Plamtlffs conduct set the commUlllty back 150 
years, 

C that the Plamtiff engaged m a blatant case of mdentwed 
servItude, 

d that the Piamtiff CI eated a perfect I acketeenng enterpnse 
Just hke Iony Soprano 

[ROA 32, Complamt ] 

As the Inal Court 1ll1tlally mstructed the Jury, the Hulsey's fmime to answel 

constituted an admlssIOn that he/they made THESE false statements at lHA T press 

confelence (or "otherWIse") and "default" damages - actual and pumtIve - could not be 
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awarded on the basls of that smgle mCIdent of defamatlOn LImehouse's attomey even 

admitted that "all tms case IS about IS damage to Mt Limehouse's reputauon as a Iesult of 

those foUI statements that I put m the complamt" [ROA 377, II 68, lmes 22-23 ] 

PlamtlfI's counsel further specl:fically proclauned that this case m solely about the aIucles 

m the Post & Comle! [ROA 378, TI 69,lmes 3-4] However, the Inal Comt ImpIOperly 

allowed LlIDehouse Piamtiff to make addluonal accusatlons, Without allOWing Hulsey to 

fully defend 

LImehouse was allowed to testlfy that Hulsey had run the false statements on ms 

Fllm web SIte fOl the last tluee years mcludmg up to the mOIDmg oftnal and that the web 

SIte vlOlated some unspeCIfied comt Older, [ROA 367, Ir 58], and to compound tms 

enOl, the Plamtlff's attorney was allowed to rogue m closmg that the web SIte Justified 

purutlve damages [ROA 682, Ir 372] Even though no such allegatIons were made 10 

the complamt and thus were not deemed admItted, Hulsey was precluded from provmg 

up the content of the web SIte and allowmg the JUIY to learn the truth about those 

allegatIOns and the attIcle - perhaps most cnucally, that LImehouse was never mentIoned 

on the web SIte [ROA 745, See Ct Ex 3 - pImtout of webSIte ] 

C The TrIal Court Improperly commented on the facts 

The prejUdICe was revealed (and even exacerbated) when the JUIY specrlically 

asked about the webSIte and whether the 1mk to the attIcle was still thele "Is the hnks to 

the Apn124, 2004 attIcle stIll on Mt Hulsey's web SIte? If not, when was It removed?" 

[See ROA 710, 759, II 400/17-19, Ct Ex 4 - Jury questlOn] Even though the web SIte 

had not been the subject on any of the allegatIons m the complamt, and despIte the fact 

that Hulsey had been derued the I1gbt to present eVIdence Ol show the JUIY the actual web 
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SIte [ROA 711, II 401119-22], the Inal COUlt told the JUlY that the mucIe was stIll 

lmked as of Monday oftnal [ROA 714, II 404/5-7] 

Beyond the lIDpIOpnety of allowmg LImehouse to reach beyond the complamt 

WIthOut allowmg Hulsey to Iespond, the Inal COUlt'S answel to the JUlY constituted an 

ImpIoper comment of the facts [See ROA 713, 403 - objectlOn ] SIena v Skelton, 307 

S C 217,414 S E 2d 169, 174 (Ct App 1992)("A tnal Judge should not mtmlate to the 

JUlY any oplillon on the facts of a case, whethet mtentlonally or unmtentlOnally Chma v 

CIty oj Sumtel', 51 S C 453, 29 S E 206 (1898)") Perhaps even mOle mexphcably, 

LImehouse was allowed to testify that the lmk on the web SIte was a vlOlatIon of a COUlt 

oldeI wlule Hulsey was plec1uded from mtroducmg the very COUlt OIdel/proceedmgs 

from the federal class action wluch mdisputably eVIdences that there was no prolubltIon 

from mentlOrung the case on the fum webSIte [ROA 815, Federal Court IIanscrIpt 

8/18/04, tendeIed at 4-22-08 hemmg on posttnal motlOns, see I r 19-20] 

IV The Award of PumtIve Damages IS founded on trial error and constItutes a 
demal due plocess 

A The Defendants were entItled to a meanmgful opportunity to defend 
on the PlamtIff's claim for pumtIve damages 

It IS beyond contraventlOn that the pIOcess of assessmg punItive damages IS 

subject to the protectIons of the Due Process Clause ofthe Fourteenth Amendment of the 

Uruted States ConstitutIon and the tOpIC of purutIve datnages has been a relatively 

frequent subject of declSlons from US Supreme COUlt and the South Carolma Appellate 

COUlts over last two decades PaCIfic Mutual LIfe Ins v Hashp, 499 US 1 (1991), 

BMW of North Amenca, Inc v Gore. 517 US 559, 568 (1996) ("Ihe Due Plocess 

Clause of the Fourteenth Amendment prolnbits a State from lIDposmg a grossly exceSSIve 

purushment on a tOItfeasOI "), see also Gamble v Stevenson, 305 S C 104,406 S E 2d 
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350 (1991), S C Farm BUleau Mut Ins v Love ChevIOlet, 324 S C 149,478 S E 2d 57 

(1996), Atkmson v Orlan Extermmatmg Co 361 S C 156, 164, 604 S E 2d 385, 389 

(2004) 

As a threshold matter, the tnal COUlt must assess the culpabIlIty of a defendant's 

conduct to detennme whether purutIve damages should even be submItted to the JUlY 

South Carohna Farm BUleau Mut Ins Co v Love Chevrolet, Inc, 324 S C 149, 478 

S E 2d 57, 58 (1996) And, wruJe the JUlY has broad discretlOn ill awardmg p1.Ulltlve 

damages (O! not), any award IS subject to reVIew by the tnal COUlt 

In Gamble. tills COUlt developed an eight- facto! (now ten factor) post-verdtct 

reVIew that tnaI COUlts are requued to conduct to determme If a purutlve damages award 

comports WIth due ptocess In Gore, the Uruted States Supreme COUlt has also set fOIth 

three gwdeposts that tnal courts must apply to an award of purutive damages to 

determme whether the award VIOlates due process 

Under state and federal constltutIOnal due process standards, the Jury and the Inal 

COUlt must conSIder the followmg factors m awardmglrevlewmg purutIve damages 

(1) the character of the defendant's acts 
(2) the nature and extent of the harm to plamtlft whIch defendant caused or 

illtended to cause, 
(3) defendant's degree of culpabIlIty, 
(4) the purushment that should be unposed, 
(5) duratIOn of the conduct, 
(6) defendant's awareness or concealment, 
(7) the eXIstence of surulaI past conduct, 
(8) hkehhood the award wIll deter the defendant or others from lIke conduct, 
(9) whether the award IS reasonably related to the harm lIkely to result from 

such conduct, and 
(10) defendant's wealth or abIlIty to pay 

Austill v SpeCIalty Transp SerVices, Inc, 358 S C 298, 594 S E 2d 867, 875 (Ct App 

2004) 
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Under GOle, 517 U S at 575, the Inai Court must reVIew the constltutlOnahty of 

a puruuve damages award by deteIIIurung whether the award was leasonable undel the 

folloWIng guldeposts (1) the degree of replehensIbIhty of the defendant's Inlsconduct, (2) 

the dIsparIty between the actual and potentIal harm suffeled by the plamtrff and the 

pumtIve damages award, and (3) the dIfference between the puruuve damages awarded 

by the Jury and the CIvIl penalties authoIlzed or unposed m comparable cases See also 

James v HOIace Mann Ins Co, 371 S C 187,638 S E 2d 667,670 (2006) 

In VIew of the development of constItutIOnal law on purutIve damages, Hulsey 

mamtams that, notwlthstandmg the Impact of a plocedUIal default on the questlon of 

hablhty and the assessment of actual damages, due process entltles a defaultlng party to 

fully contest any chum for purutive damages 

As to the award of pumtlve damages m thls case, Hulsey further contends that the 

Inal COllIt erred m allowmg Lunehouse to go mto matters beyond the bounds of the 

complamt whIle restnctmg Hulsey's abIlIty respond, dlIectmg the JUlY to unpose 

pUllluve damages based on default Wlthout exelclSlng the tIlaI COUIt'S obhgatIOn to 

mdependently make the threshold detennmauon of whether the defendants' conduct Ilses 

to the level of culpabIhty to JUsnfy unpositIon of purutlve damages, and mstructmg the 

JUlY [ROA 705, Ir 395, hnes 11-12], and submlttmg a veIdIct form that dId not gIve the 

JllIY an optIon to declme to award any purutlve damages 

B The Jury should have been given the optIon of awardmg no pumtIve 
damages to the Plamtlff 

As a mattel of state and federaIlaw, the InaI COUIt ened m mstructmg the JUlY 

that It had to award puruuve damages and submItted a Jury veldict form that IeqUlIed the 

JUlY to make an award of purutive damages [ROA 705, 707, 17, Ir 395, 397/16-22, 
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Verdtct form] 

"Pumtive damages ate allowed m the mterest of SOCIety m the nature of 

pumshment and as a wammg and example to deter the wrongdoer and others from 

commIttmg lIke offenses m the futuIe MoreoveI, they serve to vmdIcate a pnvate nght 

by reqUl11ng the wrongdoer to pay money to the Injured patty" AustIn v SpecIal!y 

Ttansp SelVIces, Inc , 358 S C 298, 594 S E 2d 867, 874 (Ct App 2004) To establIsh 

a clam for pumtIve damages, the plaIntIff has the burden of proVIng such damages by 

cleat and convIncmg eVIdence S C Code Ann § 15-33-135 HoweveI, even upon such 

ploof, pumtIve damages ate qUIntessentIally a question of dIscretIon, not nght 

The U S SUPleme Court held ill SmIth V Wade, 361 US 30, 52 (1983), that a 

findmg of lecklessness or malIce or COnsCIOUS dIsregard does not mandate an awatd of 

pumtlve damages "A key feature of pumtIve damages-- that they ate never awarded of I! 
F 
I 

I1ght, no matter how egreglOus the defendant's conduct 'If the plamtlff ploves 

suffiCiently senous mIsconduct on the defendant's part, the questIOn whether to awatd 
L 
\ 

pumtIve damages IS left to the JUlY whIch may or may not make such an award' D 

Dobbs, Handbook of the Law of RemedieS 204 (1973)" See Kuzruk V Bees Feny I 
'-

ASSOCIates, 342 S C 579, 538 S E 2d 15, 32 (Ct App 2000) (master dId not abuse 

dtscretlOn ill dechnmg to award pumtIve damages "where an exammatlon of the tOtalIty 

of the eVIdence m the lecord does not JustJiy the ImpOSItIon of pumnve damages"), see 

also Hunter v Spauldmg, 388 S E 2d 630 (N C App 1990) ("Pumtlve damages, In 

contrast, are not Iecoverable as a matter of ught but are always WIthm the dIscretion of 

the tIler of fact See Hams v Queen CIty Coach Co, 220 N C 67, 16 S E 2d 464,465 

(1941)") 
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C The Plamtdf should not have been allowed to present eVIdence and 
argument on matters not proper for the Jury's consideratIon m 
awardmg pumtIve damages 

Beyond the pIeJuillcial enOIS of holdmg Hulsey In default WIth the consequence 

of deemmg hun to have admItted lIabIlIty and then tymg rus hands and depnvmg hun of 

hIs due pIocess nghts to a meanmgful opportunIty to meet the claun for damages (actual 

and purutIve) datnages, Lnnehouse was allowed to use the fact of tlns pIOcedmal default 

as a weapon to mflame the Jury and mflate the purutive damages awrud 

LogIcally, the Inal Court necessrully had to explam to the JUlY about the 

default/deemed admIssIons and the plocedure for the tnal, however, the JUlY was 

Impropedy led to belIeve/allowed to consIder the Defendants' default as wrongful 

conduct wanantmg purutive damages Ihe txanscnpt shows that the Inal Court's 

explanatIOn and repeated commentary to the }my about the Defendants' default and 

deemed admISSIOns was unjustIfied and unfauly preJuillced the Defendants by mfemng 

to the JUlY that Defendants has done somethIng "wrong" wruch could be "purushed" by 

an award of purutIve damages 

In the opemng explanatIOn to the JUlY, the Inal COUlt repeatedly told the JUIY that 

the Defendants fatled to answer and the allegatIOns wele deemed admItted [ROA 316 

318, II 7, lmes 9-13, II 8, lmes 4-7, 8, lInes 23-24, II 9, lmes 1-63] Ihen, durmg 

closmg rugurnent, the Plamtrff's counsel struted off by tellmg the JUlY that the Defendants 

dIdn't play by the rules when they failed to tunely answeI and concluded rus closmg WIth 

yet anothel accusatIon about the Defendants not playmg by the lules 

Ihank you all fOI hstemng to use ovel these past couple of days 
You know, when we handle IItIgatton, we handle tnals of cases m thIs 
comt and m state cOUlt, we play be certam rules Everybody m thIs 
comuoom IS bound by those IUles We're bound by the IUles, the 
defendants rue bound by the rules 
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Now, the defendant's don't hke the rules, but they're the rules, and 
they've got to ablde by them [ROA 668, II 358/15-22] 

**** 
We all got to play by the rules We tIled to play by the lUles, but 

I'm not sure about the other slde [ROA687,Ir 377/15-17] 

Fmally, m the mstruchons to the JUlY, the TIlal COUlt agam repeatedly commented - to 

the pomt of dwellmg on - the fact that Hulsey dld not "tlmely" answeI [ROA 698, 701, 

It 388/17-23, II 391/12-14] Ihe llony lS that desplte the good faith dlspute amongst 

cOllllsel and the COUlt over the actual appropnate tlmmg of the answer, Plamtlffs counsel 

was allowed to InSInuate Hulsey overtly and mtentlOnally refused to play the rules and 

thumbed IDS nose at the system, WIDch was absolutely untIue Hulsey had already been 

purushed by the process of deemmg the allegatlOns adlllitted Due process cannot 

countenance the unposlhon of furtheI purushment by allowmg the JUlY to consIder a 

procedural default as a basiS fOI lmposltIon of purutlve damages 

Ihe Inal COUlt also allowed Llmehouse to plesent other eVldence and ruguments 

about Issues that were not plOper for the Jury's considezatlon on punltlve damages As 

dIscussed above, Limehouse was allowed to prove-up and algue that the web SIte lInk to 

the article showed lack of Iemorse and a contmumg duratlon of conduct [ROA 682, Ir 

372119-25] In another example, the Ina! Court allowed Lunehouse to present eVIdence 

as to supposed halm suffeIed by others (plarntIff's farmly members) who ale not partIes to 

thts achon IIDs mc1uded teshmony about how the arhcle upset Lunehouse's pregnant 

daughter and sent her mto prematwe labor, and how rus grandcruldren were suifelmg 

because he could not afford to help With then educatIOn [ROA 626-627, 637-641, Tr 316-

17, 327-331] Pblhp Moms USA v Wilhams, 127 S Ct 1057 (2007) (pumtlve damages 

cannot be awarded to pumsh defendant for harms VlSited on others) 
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LlIDehouse was allowed to present testnnony that Hulsey had demanded $6 5 

nnlhon to settle the underlymg RICO case and then eventually settled fOi $20,000 wInch Ins 

attorney charactenzed as "nUisance value," [ROA 643, 1r 333-35], wmch eVldence 

LImehouse was allowed to use to portray Hulsey as a greedy, "hotshot" attomey, [ROA 384, 

450-451, 672, II 75, 141-42, 362] And despIte the fact that the settlement negohanons 

were not prot of the alleganons of the complarnt (thus not deemed adnutted), Hulsey was 

pIoillbited from presenTIng any eVldence to clanfy the teIms of the settlement (1 e the 

dlfference between settlrng a potennal class actIOn versus two/three rndIVldual defendants), 

wInle LImehouse was allowed to anogantly ptoclrum m closmg argument that he dId not 

mow and dId not CaIe what happened to the $20,000, and even speculated that Hulsey 

would have "lmed ills pockets" Wlth a $65 InIlhon settlement [ROA 673, II 363/7 13 ] 

And, perhaps most Importantly, Hulsey was not allowed to elIc1t any of the eVIdence that 

Hulsey was handlIng the RICO case plO bono, he did not need any more chents to pIoceed 

With the class action because he already had Ins representanve plruntrffs, and finally Hulsey 

d1d not rece1ve any fee from that settlement, any and all of wInch celtamIy would have 

refuted the accusatIon that Hulsey was "greedy" [ROA 651,819 Tr 341,4/22/08 Heaxmg 

11 23] Snrulruly, m the face of the accusatIon of greed, Hulsey was not allowed to present 

any eVIdence of Ins consIderable chantable donatIons and WOIk for the homeless and 

hungry [ROA450-451, II 141-142] 

Fmally, the JWY was pelTIlltted to hear that Defendant Hulsey's net Wotth was 

$81,556,98651 based on a fmanclal statement nom May 6, 2006, [ROA 575, II 265,] 

but Defendants were plOillbited nom showmg that Plamtlff mew, as a result of requests 

fot admtssIOn, that the most lecent financlal statement of June 6, 2007 reflected a net 
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worth of $32,802 776 27 Defendants were proInbited from explrurung that the maJonty 

of Defendant Hulsey'S net worth IS represented by Ins IndIVISIble share of Ins former 

firm's so-called Tobacco ReceIvable TIns IS a structured legal fee owned by Ness 

Motley, n/kJa Motley RIce The fee IS paId quarteJly for the next twenty year'S and IS 

subject to offsets for admmIstratIve expenses and claIms of others to the extent that there 

ale contmgent lIabIlItIes of the former fum Because the fee IS owned by Motley RIce, 

Defendant Hulsey cannot accelerate Ins payments Further, the figure of $32,802,77627 

represents the present value of Defendant Hulsey's mterest m the structured fee whIch he 

carmot presently obtrun ThIs fee IS not hqUId and would not be aVaIlable to enable to 

Defendant to pay a Judgment The Tobacco mdustry has no oblIgatIOn other than to make 

qUaIterly payments based on a calculatIOn that takes mto conSIderatIOn a mynad of 

factors wInch cOl1ld reduce the amount The present value of thIS twenty yeal payout IS 

not liqUId and not aVaIlable to the Defendant, eIther If It were aVaIlable, It would be 

subject to taxes at the hIghest federal rate, as well as a 7% South CarolIna state tax, wInch 

III effect would cut It by more than one half 

Thus, the eVIdence produced by the PlamtIff grossly mIsstated the true status of 

Defendant Hulsey's finanCIal worth and abIhty to pay FaIlmg to allow Hulsey to explaIn 

that the maJonty of hIs net worth IS not bqmd and unaVaIlable for payment of a purutive 

damages aWald, as well as bemg subject to contmgent lIabIlItIes and unceItamtles, was a 

hIghly preJudICIal, demal of due process 
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D The Tual Court er r ed m confir mmg the awar d of pUnitive damages 
based on facts not m eVIdence or properly deemed admItted even If 
the default were proper 

Apart from and beyond the demal of due process m the JUly'S considerauon and 

award of pumtlve damages, the Inal Court's reVIew under Gamble and GOle was also 

mfected by the procedwal vIOlatlOns/defects WhIle the Inal Court's Gamble reVIew IS 

subject to abuse of dIscretIOn reVIew, an appellate court IeVlews de novo the ulal cowt's 

apphcatIOn of the Gore guIdeposts James V HOIace Mann Ins Co, 371 S C 187,638 

S E 2d 667, 671 (2006) Under the unduly restnctIve default damages procedure 

enforced by the Inal Comt, any consideratIOn beyond the allegatlOns renders the Inal 

Comt's consIderatIOn on these factors an enor or law or, at the least, an abuse of 

dlscrenon 

As to the questlOn of Hulsey's degree of culpabIhty, the Inal Cowt found that 

there was clear and convmcmg eVIdence that Hulsey mtentIOnally defamed the Plambff 

by holdIng a press conference [ROA 24, 9/8/08 Order] However, there was no 

"eVIdence" presented that Hulsey called a press conference Rather, as dIscussed above, 

LImehouse pled m the alternatIve and Hulsey was demed the opportumty to plesent 

eVIdence that he dId not call the press conference and only answered questIOn posed by a 

reporter that lilltIated the call to hun 

Even more mexplIcably, the I nal Court reached beyond the "adrmtted" 

allegatIons of the complamt and the eVIdence subIOltted at tna! to make a "fmdmg" as to 

duratIOn of the conduct On thIs pomt, the Tnal Court found that "[I]here was clear and 

convmcmg eVIdence presented at the damages hearmg that the alleganons made wete not 

spontaneous m that the press confelence and the allegatIons were planned as part of the 

filIng of a lawswt agamst the PlamtIff, and that such planmng necessanly took place over 
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a penod of weeks If not months" [ROA 24, 9/8/08 Order, page 2] Agam, there was no 

"adnuSSlOn" or eVIdence of any pless conference But mOle mCledlbly, there was no 

eVIdence of any weeks of months of plannmg 

Fmally, as to other "appropnate" factors, the Inal Court stated that he had 

consIdered the fact that Hulsey was not able to present mIt1gatmg eVIdence due to the 

constIamts of the default damages herumg [ROA 25, 9/8/08 Order page 8] However, 

that was a token, hollow gesture because m the next sentence, the I nal Court stated that 

he was "pnvy to most If not all of the eVIdence the Defendants Wlshed to present" and he 

considered the JUly'S verwct reasonable III lIght of that eVIdence DespIte the Inal 

Court'S bold assertIon, the record Wlll show that the Defendants were only able to make 

generahzed arguments With brue proffers from whIch the I nal Court could not fauly 

speculate how the JUlY would have weighed all the eVidence the Defendants would have 

submitted If they had been afforded thel! due process nghts to a meanmgful opportunIty 
r 

to be heard and refute/dlsprove to the Plamhff's fabncatlOns and half-truths 

CONCLUSION I 
r 

At the threshold, Hulsey Defendants subrrut that the state COUlt dld not have 

JUllsdlctton make an entry of default OI proceed to Judgment because JUllsdlctlOn been 

not yet revested m the state COUlt because the DIstnct COUlt has not maIled a certrlied 

copy of the Older of remand to the clerk of the state COUlt as lequued by 28 USC A 

§1447(c) 

The Hulsey Defendants further subIDlt that the Tnal Court erred m refusmg to set 

asIde the entry of default because the answer was not late, or 1D the altematlve, there was 
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good cause under Rille 55(c) because any nuscalculatIOn of the due date was excusable 

gIven the absence of any state rule or appellate op1Illon addIessmg the Issue, and Plamtl:ff 

conceded there was no pIeJudIce 

Even If this COUlt were to find that JUllsdicnon has revested m the state COUlt and 

the rnal Cornt dId not en OI abuse Its rusclenon m lefusmg to set asIde the default, the 

Hulsey Defendants were demed thell due process llghts m the conduct of the damages 

tnal whIch dId not allow them a mearungful opporturuty to meet the Issue of damages 

(both actual and pumtIve) OI defend on allegatIOns beyond the complamt 

And, fmally, the JUly'S award of pUnItIve damages as revIewed and confllmed by 

the Inal COUlt constItuted a vlOlatlOn of due process because the Defendants were not 

affOlded a mearungful oppOItumty to defend on pumhve damages, and the Jury was 

allowed (m fact, reqUlIed) to awald pumtlve damages based on lIllpIOper arguments, 

"adnusslOns" beyond the complamt, and speculatIOn not even III eVIdence 

FOI these Ieasons, the Appellants respectfully request that the COUlt reverse the 

Judgment and remand the case to awrut complIance WIth SectIOn 1447(c) necessary to 

revest JUllsdlCtton m the state COUlt, and allow the Defendants to defend the claImS 

agamst them on the ments ill a tnal that comports WIth the due pIOcess requuements of 

the State and Federal ConstttutlOns 
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STATEMENT OF THE CASE 

The Respondent, Lawton LImehouse, Sr , ( LImehouse") filed tIus actIOn m the Court of 

Common Pleas for Charleston County on Apn119, 2006 seekmg recovery agamst the Appellants, 

Paul H Hulsey and the Hulsey LItIgatIOn Group, LLC, collectIvely ("Hulsey") pursuant to a 

cause of actIOn for defamatIon (R pp 35-41,Complamt) The Appellant, Paul H Hulsey, was 

served WIth the Summons and Complamt on Apn121, 2006 (R p 103,Affidavit of ServIce) 

The Appellant, The Hulsey LItIgatIon Group, LLC was served WIth the Summons and Complamt 

on Apn120, 2006 (R P 104,AffidaVlt of ServIce) Hulsey filed a NotIce of Removal to Federal 

Dlstnct Court on May 5,2006 (R pp 42-84, NotIce of Removal) LImehouse filed a MotIOn to 

Remand to State Court on June 2, 2006, on the basIs that the LImehouse's Complamt alleged a 

cause of actIon for common law defamatIOn whICh does not anse under federal law or mvolve a 

substantIal questIOn of federal law (R pp 88-93,Plamttffs MotIon to Remand and Memorandum 

m Support ofPlamhffs MotIon to Remand) 

The federal court, by Order of Judge C Weston Houck, dated July 19,2006, remanded 

the case to the state court on the baSIS that federal questIOn J unsdIctIon was not present Judge 

Houck's remand order IS dated July 19,2006 and was entered m the clerk s office for the federal 

court on July 20,2006 (R p 6,filed Order of Remand) The clerk of the federal court 

electrOnIcally filed the order of remand 111 the clerk's office of the state court on July 21,2006 

(R pp 1-5 filed copy of order of remand to state court together With fedel al court s docket rcpOl t) 

On July 27, 2006, the Charleston County Clerk ofCoUlt maIled a notIce of filIng of the 

remand order to all counsel of record (R p 7,clerk's notIce of entry oflemand order dated July 
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27,2006) 

On August 22,2006, Limehouse filed a Request for Entry of Default along wIth the 

Affidavits of Services and Mfidavlts of Default m the Charleston County Clerk of Court s office 

(R pp 101-106,Requests for Entry of Default, Affidavit of Service and Affidavit of Default) 

The Charleston County Clerk of Court entered defaults agamst Hulsey on August 22, 

2006 (R pp 107-108, clerk's entry of defaults) On August 24, 2006, the clerk mailed the notices 

of entry of default to all counsel of record (R pp 109-11 O,Clerk's notice of entnes of default 

dated August 22, 2006) 

On August 29, 2006, Hulsey filed a Motion to Set ASide Entry of Default pursuant to 

Rule 55(c) SCRCP (R pp 123-228,MotlOn to Set ASIde Entry of Default and Exhibits) 

The Mohon to Set ASIde Entry of Default came before Judge Danny PIeper on December 

15,2006 for heanng By Order filed February 7, 2007, Judge PIeper demed Hulsey's mohon to 

set aSide default and allow untImely answer and ordered that Hulsey should be gIven notIce of 

any unhqUldated damages heanng (R pp 8-16,Order ofJudge Danny Pieper filed February 7, 

2007) 

The case came before Judge Roger M Young who preSided over a JUry tnal on damages 

on February 4-6, 2008 The JUry returned a verdict of $2,390,000 00 m actual damages and 

$5,000,000 00 m purutlve damages agamst Hulsey The Judgement was entered on February 7, 

2008 (Rpp 17 -18,JuryVerdlct/Judgment) 

Hulsey then filed post-tnal motIons Hulsey moved to dIsmIss for lack. of subject mattel 

Junsdlctlon, moved for rehef from Judgment based on mistake and/or neglect, moved for new 

tnal absolute, and moved for a new tnal on pumtlve damages (R pp 236-263, monons filed 
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February 15, 2008) By Order filed May 23,2008, Judge Young demed Hulsey's post-tnal 

mottons (R pp 19-25, Order filed May 27,2008) 

Hulsey then filed a MotIon to Alter or Amend Judgment dated June 6, 2008 (R pp 297-

308, Motion to Alter or Amend Judgment filed June 6, 2008) By Order filed September 8, 

2008, Judge Roger M Young, granted Hulsey's Motion to Alter or Amend as to the enumeratIon 

of the Court's post-tnal reVIew of the Jury's award of pumtIve damages and demed Hulsey's 

MotIon to Alter or Amend as to the remammg Issues raIsed (R pp 23-25, Order of Judge Roger 

M Young's filed September 8,2008) 

STATEMENT OF THE FACTS 

ThIS IS an appeal from the followmg orders (1) Judge Danny PIeper's Order denymg 

Defendants' MotIon to Set ASIde Default filed February 7,2007, (2) the Judgement entered on 

the JUry's verdIct on February 7, 2008, (3) Judge Roger M Young, Sr 's Order denymg 

Defendants' post-tnal motIOns filed May 23,2008, and (4) Judge Roger M Young, Sr's Order 

Denymg Defendants' MotIon to Alter or Amend except as to the enumeratIOn of the Court's 

post-tnal reVIew of the JUry's award of pumtlve damages 

As alleged In the Complamt, thIS case arose from false and defamatory statements made 

by Hulsey at a press conference or made to a reporter WIth the Charleston Post and Counel The 

statements mcluded 

A That the PlamtIff engaged III a claSSIC racketeenng scheme, 

B That the Plamtlffs conduct sellhe commumty 150 years, 

C That the Plamt1ff engaged m a blatant case of mdentured servItude, 

D That the Plamtlff created a perfect racketeenng enterpnse Just lIke Tony Saparano 
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(R p 37,Complamt, paragraph 11) 

LImehouse and lus son owned and operated an employment staffing agency, L&L 

ServIces, LLC m Charleston County LImehouse had worked and devoted hIS full tIme and 

efforts to establIsh the staffing agency smce 1999 (R P 36,Complamt paragraphs 6 and 8) 

Paul H Hulsey IS a lIcensed practIcmg attorney, wIth Appellant, The Hulsey LItigatIOn 

Group, LLC, whIch has Its pnncipal place of bus mess m Charleston County, South Carolma 

(R p 32, Complamt, paragraph 2) 

In 2004, Hulsey filed a class action laWSUIt on behalf of certam mdIvlduals agamst 

LImehouse and L&L ServIces, LLC, whIch laWSUIt alleged Improper actIon and conduct on the 

part of LImehouse and L&L ServIces, LLC (R P 37,Complamt paragraph 9) 

The Statements made by Hulsey to the Post and Couner reporter were made wltlun the mtent of 

bolstenng the class actIon laWSUIt whIch Hulsey filed agamst Limehouse WIth the mtent to attraLt 

mdlvlduals who would become members of the class actIon SUIt so that Hulsey could potentIally 

earn large sums of money as legal fees (R pp 38-39,Complamt paragraph 16) 

The statements made by Hulsey were pubhshed m the Post and Counel on Apnl 24, 

2004 Accordmg to the testimony of the Director of CIrCUlatIOn for the Post and Counel, 99,147 

newspapers were sold on Apn124, 2004 and the newspaper was read by 237,952 people 

(R p 607, Lme 6 to p 608, Lme 23) The newspaper artIcle that was pubhshed by the Post and 

Couner on Apnl 24, 2004 came out on Saturday At the tIme the newspaper publIcatIOn came 

out Limehouse s staffing agency employed appro'\lmately 200 people, had 15 vans, d 1me of 

credIt wllh the bank, and the bUSiness was runmng well (R p 355,Lmes 13-23) On the 

follOWing Monday mornmg LImehouse s customers started callmg and cancelhng Limehouse's 
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employees By 10 OOa m on the Monday followmg the publIcatIon, Limehouse was out of 

busIness (R p 357, LInes 11-25) 

Accordmg to the testImony of Limehouse's expert, LImehouse's bUSIness, L&L Services, 

LLC, was valued at $1,371,17000 as of Apn124, 2004 when the newspaper artIcle was 

publIshed LImehouse owned a fifty (50%) mterest In L&L Services, LLC and therefore 

Limehouse's damages for the loss of the bUSIness totaled $685,58500 (R p 358, Lmes 14-22) 

Limehouse testIfied that when the newspaper was publIshed Limehouse was humiliated and 

embarrassed (R p 360, LInes 18-21) He was depressed and could not sleep, and lost 15 Ibs 

(R p 362, Imes 2-14) After the newspaper was published, LImehouse, was unable to find aJob 

m the area and took aJob In GeorgIa WhICh was 300 mIles from IllS home (R p 362, lme 15 to 

p 363 Lmes 21) LImehouse was prod nothIng for workIng In 2004 other than rus expenses 

Limehouse earned $5,000 00 m 2005 and 8,00000 m 2006 He earned $18,00000 m 2007 (R P 

365, Lmes 1-10) After the publIcation Limehouse had to borrow money from a number of 

mdivlduals mcludIng hIS son-m-Iaw to be able to take care of hImself and IllS famIly (R p 366, 

Lmes 8-18) 

Accordmg to the testImony of LImehouse's banker, followmg the newspaper publIcatIOn, 

Limehouse lost Ius bUSIness and had to lIqUidate Ius busmess assets and personal assets to pay 

down the debt that LImehouse owed to the bank (R p 493, Lmes 14-25) 

Accordmg to testimony of Berndette DewItt, employed WIth Bank of Amenca, the 

AppellanL, Paul H Hulsey, filed a financial sLatement w1Lh the Bank of Amenca on May 17, 

2006 Paul H Hulsey's financial statement mdlcated that he had a net WOl th of $81,556,986 51 

(R P 574, Lme 17 to p 577, Lme 12) 
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Limehouse prayed for actual and pumtlve damages allegmg that he had suffered damages 

mcludmg embarrassment, hUImhatlOn, mental suffermg and special damages mcludmg the loss 

the busmess (R p 41 Complamt, paragraphs 26 and 27) 

ARGUMENT 

I JUTlSdictlOn was revested III the state court as soon as the order of remand 

was entered III the federal court 

Hulsey alleges that jUflsdiChon dId not revest m state court because the dtstnct court clerk 

faded to send a certIfied copy of the remand order to the state clerk of court The Fourth CIrcUIt 

has held, however, that when the federal dlstnct court's remand order IS entered In federal court 

that the federal court IS dIvested ofjunsdiChon even though no certIfied copy of the order of 

remand was mmled to the state court 

In In re Lowe, 102 F 3rd 731, (41h Clr 1996) the remand order was entered on the dlstnct 

court docket and the dlStnCt court clerk sent a copy of the order to the state court, however, "the 

copy that the state court received lacked the blue backmg statmg that It was "certIfied" " 

In holdmg the Federal Court loses Its jUnSdlctton over a case as soon as an order to 

remand the case IS entered, the Court In In re Lowe stated 

"LogiC also mdlcates that It should be the action of the court (entenng an order of 
remand) rather than the actIon of a clerk (maIlmg a certIfied copy of the order) 
that should determme the vestmg of Junsdlctlon CItIng Van Rvn v Korean AIr 
Lmes, 640 F Supp 284,284 (C D Cal 1985) To hold otherWise would 
ImpermIssIbly elevate substance over form One party should not arbItrarIly 
receIve a second opportumty to make Its arguments due to a clerIcal error In 
sum, the plam language of the statute, the pohcy behmd It, and logiC all SllppOl t 

the conclUSIon that § 1447 dIvests a dlstnct court of JunsdlctlOn upon the entry of 
Its 1 em and order ' 

The Fourth Clrclllt m Bryan v Bellsouth CommUl1lCatlOns Inc 492 F 3rd 231, 242( 4th 
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Clr 2007) stated that 

'a remand IS effective when the district court malls a certified copy of the remand order 
to the state court, see 28 USC A §1447(c) (West 2006), or, If the remand IS based on the 
lack of subject-matter JunsdlctlOn or a defect In the removal process, when the remand 
order IS entered "CItIng re Lowe, 102 F 3d 731, 734-36 (4th Clr 1996) 

In thiS case, Judge Houck remanded the case to state court because federal questIonJunsdlctIon 

was not present Judge Young was correct In holdmg that the mere entry ofthe order of remand 

by the federal district court depnved the federal court ofJunsdlctxon 

In thIS case, Judge Weston Houck's order of remand was entered In district court on July 

20,2006 (R p 6, filed order of remand cfated July 19,2006) The clerk of the dlstnct court then 

electromcally filed the order of remand With the clerk of the state court on July 21,2006 (R P 1, 

state court clerk's filed copy of the order of remand ) 

By Order ofCmef Judge of the Umted States District Court, Joseph F Anderson, Jr, 

dated February 18,2005 the dlstnct court estabhshed an electromc case fihng system (ECF) 

effective February 28,2005 (R pp 861-862, Order of ChIef Judge Joseph F Andelson, Jr , dated 

February 18,2005) Judge Anderson's order also states that 

'the Umted States District Court of the DlstrIct of South Carolma shall estabhsh an ECF 
system by adoption of the ECF pohcles and procedures" 

(R pp 861-862, Order of Judge Anderson dated February 18, 2005) 

The ECF polICIes and procedures of the DIstnct Court of South Carolma which were 111 

effect at the time the remand order was entered states"when a document IS filed electromcally, 

the electromc record constItutes the offiCial record The filed document IS bmdmg as the offiCial 

record (ROA 871, ECF pohcles and procedures of the Dlstnct Court of South Carolma, 

paragraph 62) 
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Hulseys argument concernmg subject matter ofJunsdictIOn makes no sense They 

request tlllS Court to find that neIther the federal court or state court had Junsdichon over 

Limehouse s case even though tlle case was properly filed and served m Charleston County 

II The Entry of Default should not be set aSide as Judge Pieper's rulIng IS not 

without eVidentiary support or controlled by some error of law 

The South CarolIna Court of Appeals m Wllhams v Vanvolkenburg, 312 S C 373,374 

440 S E 2d 408, 409 (S C App 1994) stated that 

"A court may set aSIde an entry of default for good cause shown " Rule 55ec) SCRCP 
Whether good cause IS estabhshed IS wltlun the discretton of the court Wmn v Shearson 
Leaman Brothers Inc 298 S C 462,381 S E 2d 499 eCt App 1989) ThIS Court wIll not 
disturb a dIscretIonary rulmg on an appeal unless It appears the rulmg IS WIthout 
eVIdentIary support or controlled by some error of law Stanton V Town of Pawley's 
Island, 309 S C 126,420 S E 2d 502 (1992) " 

It IS not whetller thIS Court beheves good cause eXisted to set asIde the default, but 

whether Judge PIeper's determmatIon IS supported by the eVIdence and not controlled by an error 

of law 

Judge Pieper found that "there was no good reason presented by the defendants for their 

fmlure to file a timely answer other than attorney confusIOn about the deadhne for when an 

answer was due" Judge Pieper's findmg IS not WIthout eVidentIary support (R p 14,order filed 

February 7,2007) 

Dunng argument before Judge PIeper, Hulsey presented no good reason for fmlIng to file 

the answers tImely In fact, he argued that he was not late 111 filIng an answer (R p 766, Lmes 

19-24, Transcnpt of Motton heanng) Hulsey 111 theIr wntten motion argued that the defendants 

were not 111 default and stili had time to answer the compla1l1t as of the date the plamtIffmoved 
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for default (R p 124, MotIon to Set ASIde Entry of Default filed August 29, 2006) 

Hulseys' answer was clearly late Hulsey filed theIr answer on August 29, 2006 In 

response to the clerk's notIce to hIm that default had been entered (R pp 111~119 , defendants' 

answer R pp 109-110, Clerk's notIce of entry of default dated August 29, 2006) Paul H 

Hulsey's answer was 10 I days late and the Appellant, The Hulsey LItigatIOn Group, LLC Answer 

was 100 days late The Appellant, Paul H Hulsey was served WIth the Sununons and Complaint 

on Apn121, 2006 (R P 103, AffidaVIt of ServIce of Paul H Hulsey) HIS Answer was due on 

May 21,2006 The Appellant, The Hulsey LItIgatlon Group, LLC was served With the Summons 

and Complaint on Apnl 20, 2006 (R P 104, AffidaVIt of ServIce of The Hulsey LItIgatIOn 

Group, LLC) The Hulsey LItIgatIon Group, LLC's Answer was due on May 20, 2006 

The fihng of a notIce of removal does not toll the tIme for answenng Rule 81 (c), FRCP 

states as follows 

(I) ApplIcabIhty These rules apply to a clVlI actIon after It IS removed from a state court 

(2) Further Pleadmg After removal, repleadmg IS unnecessary unless the court orders It 

A Defendant who dId not answer before removal must answer or present other 
defenses or objectIons under these rules wlthm the longest of these pen ods 

a 20 days after receIvmg-through servIce or otherwise a copy of the Imtlal 
pleading statmg the claim for rehef, 

b 20 days after bemg served With the summons for an mltIal pleadmg on file 
at the time of service, or 

c 5 days after the notice of removal IS filed 

PUlsuant to Rule 81(c), FRCP, the defendants' answers were due wlthm 20 days after 

be1l1g served With the Summons and Complamt The tune for answenng IS not stayed by the 

filIng of a notIce of 1 emoval In fact, the time for answenng IS shortened under the Federal Rules 

Page 9 of 21 



of CIvil Procedure (Rule 8l(c) FRCP) 

In State v Columbia Ry. Gas & Electnc Co 112 S C 528. 1008 E 355.357 (8 C 

1919) our Court stated that 

"when the federal court remanded the case It was the duty of the state court to proceed as 
though no removal had been attempted ., 

III The default damages procedure followed by the tnal court and adopted by 

the South CarolIna Supreme Court WhICh restncts a defaultlDg defendant to 

cross-exammatlOn of witnesses and obJectmg to eVIdence comports wIth due 

process reqUIrements 

In Howard v HohdayInn. Inc 271 S C 238 241246 S E 2d 880. 882 (1978) the 

South Carolma Supreme Court determIned the procedure to be followed 10 a default damages 

heanng The Supreme Court stated that 

"The questIOn ofnght, If any, a default10g Defendant has to partiCIpate m the proceedIng 
relatIve to the questIOn of assess10g damages has never been Judicially resolved 10 thIS 
state There are three pOSSible approaches We could (1) allow damages to be 
detennmed 10 an Ex parte proceed1Og, denYIng the defendant any nght to partiCIpate, (2) 
allow damages to be ascertamed after a full adversary contest, mcludmg the nght of the 
defendant to produce eVidence 10 rebuttal or 111 mItigatIOn, or (3) allow damages to be 
ascertamed WIth defense counsel's partICIpatIOn hmIted to cross-e}"amInahon and 
ObjeCllOn to plaIntIffs eVIdence We hold that tlus third approach IS the proper one and 
approve It for use m the courts of thiS state" 

Although the approach 10 Howard has been clarified and expanded upon m subsequent 

appellate court's deCISions, It has not been reversed or modIfied and IS the law of thIS state 

relative to assessmg damages agamst a defaultmg defendant 

In Ammons v Hood 288 S C 278. 341 S E 2d 816 (S C ADD 1986), the South Carolma 

COlli t of Appeals In addressmg an allegatIon by the Appellant that the trial court erred 111 
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restnctmg his cross-exammation dunng the damages heanng to the Issue of damages stated 

'10 a default actIon, the default judgment settles the Issue of hablhty The heanng IS held 
solely to determme what damages should be awarded The tnal judge properly allowed 
Hood to cross-examme the witnesses regardmg damages and Hood IS entitled to no 
more" CIting Howard v HolIday Inn, Inc 271 S C 238,246 S E 2d 880 (1978 

In Doe v S B M 327 S C 352,488 S E 2d 878 (S C App 1997) the South Carolma Court 

of Appeals CItIng Howard and Ammons affirmed the tnal Judge's ruhng that the Defendant could 

only cross-examme WItnesses as to damages and not as to the cause ofthe damages 

In Roche v Young Brothers Inc of Florence 332 S C 75,81-2,504 S E 2d 

311 314 (S C 1998) Our Supreme Comt, cltmg Howard stated 

"It IS well settled that by suffenng a default, the defaultmg party IS deemed to have 
admItted to the truth of the plamtIffs allegatIOns and to have conceded lIabIlIty" 

The court went on to state that 

"Though a defaultmg party may be entitled to notice ofthe damages heanng, that party 15 

hmited to cross-exammmg WItnesses and obJectmg to eVIdence" 

The Court agam Cited Howard and also Cited Ammons 

Although Hulsey cites LeWIS v Congress ofRacwl Equahty and/or COR E, Inc 275 

S C 556,561 274 S E 2d 287, 289 and 290 (S C 1981) for the proposItIon that "thiS court 

should closely scrutImze default Judgments to prevent harsh results and drastiC actIOn" 

and further for the proposItion that the law favors tnal of cases on the ments, the LeWIS deCISIOn 

can be dlstmgUlshed In LeWIS the defaultmg Defendant did not partiCipate m the damages 

heanng In LeWIS the Supreme Court states that 

partiCipation by the defendmg party WIll gIve to the judge and/or jury a broader 
understandIng of the amount whIch should be awarded and WIll tend to 10sure a more faIr veldlct 
and Judgment When a default10g party IS not gIven an opportumty to partiCIpate at the damages 
heanng, the tnal should closely scrut10lze the award to prevent harsh, unwarranted results" 
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In vacatmg the default Judgment the Court stated that 

"defense counsel shall be notIfied ofthe heanng and shall be entItled to cross-examme 
plamtIffs witnesses and object to eVidence, as penmtted m Howard V HolIday, fun, 
Inc's supra" 

Hulsey was notIfied of the damages heanng before the JUry The case was scheduled for a 

day certam tnal Hulsey was afforded the opportumty to cross-examme the WItnesses and to 

object to Limehouse's eVidence 

In thiS case, Limehouse properly demanded a tnal by JUry pursuant to Rule 38(b) SCRCP 

LImehouse's demand for a tnal by Jury was endorsed upon Ius p1eadmg Pursuant to Rule 

55(b )(2) SCRCP "the court shall accord a nght of tnal by JUry to the parties If a proper demand 

therefore has been made pursuant to Rule 38 ' 

Hulsey was afforded due process when properly served wlth the Summons and 

Complamt The Summons clearly notified Hulsey that the Answer must be served wlthm thlrty 

(30) days after the servICe of the Complamt or Judgment by default would be rendered agamst the 

Defendant for the lehef demanded m the Complamt The Summons complIes with Rule 4(b) 

SCRCP The PlamtIff cannot make Hulsey answer the Complamt Hulsey was at least 100 days 

late m servmg and filmg the Answer 

In his bnef, Hulsey complams that he was not allowed to offer eVidence dunng the 

damages heanng, however, he does not allege that he was not allowed to cross-examme the 

witnesses concel nmg damages or to object to Limehouse's eVIdence 

A Limehouse was not 'Ilion ed to lilts oduce new alleg'ltlons to winch the 

Defendants wel e not allowed to defend 

Page 12 of 21 



Hulsey alleges that the tnal court allowed the JUry to Impose actual and pumtive damages 

based upon facts mtroduced mto eVIdence by LImehouse that were not prayed for m the 

Complamt SpecIfically Hulsey alleges that LImehouse was allowed to testIfy that Hulsey had 

run the defamatory Post and Couner artIcle on hIS websIte for the last three (3) years LImehouse 

dId testify, WIthOUt obJectIOn, that Hulsey's law firm had contmued to provIde a lmk on Its 

websIte to the Post and Couner artIcle publIshed m Apnl 24, 2004, relative to thIS lawsUIt (R p 

367, Lmes 2-18) LImehouse contends that the testimony was proper and relevant to the Issue of 

pumtIve damages As set forth m Gamble V Stevenson 305 S C 104, 111-12406 S E 2d 350, 

354 (S C 1991), and m accordance WIth Judge Young's JUry charge (R p 704, Lme 16), the 

dUration of the Defendant's conduct IS a factor that the JUry may consIder m awardmg pumtIve 

damages The fact that Hulsey contmued to provIde a lmk to the defamatory Post and Couner 

artIcle on hIS webSite for over three (3) years was clearly relevant on the Issue ofpumhve 

d anl ages 

Hulsey, did not object to LImehouse's testImony concernmg Hulsey's webSite, and 

therefore Hulsey has waIved that Issue on appeal 

In Doe V S B M 327 S C 352,356488 S E 2d 878, 881-81 (S C App 1997) the South 

Carolma Court of Appeals held that the faIlure to object to certam eVIdence at a default damages 

heanng waIved those Issues on appeal, The court stated as follows 

"ObjectIOns not raised m the tnal court cannot be relIed on m the appellate court WIlson 
V Clary, 212 S C 250,47 S E 2d 618(948) The duty IS on the lItIgant to make a tImely 
obJectton \l1 order to preserve the nght oflevlCw Parks V Moms Homes Corp, 245 S C 
461. 141 S E 2d 129 (1965) A contemporaneous ObjectIOn IS reqUlred to properly 
preserve an error for appellate review State v Hoffman, 312 S C 386,440 S E 2d 869 
(1994) The fmlure to make an ObjectIOn at the hme eVidence IS offered constitutes a 
waiver of the nght to object Cogdill v Watsonn, 289 S C 531 347, S E 2d 126(Ct 
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App 1986) (cltmg McCreight v Mac Dougall, 248, S C 222, 149 S E 2d 620 (Ct App 
1994) [""881] (failure to object at tnal waives nght to object on appeal) 
As a general rule, an Issue may not be raised for the first tIme on appeal, but must have 
been raised to the tnal judge to be preserved for appellate reVIew Issues not raised m the 
tnal court wIll not be conSIdered on appeal State v Hudllms, 319 S C 233, 460 S E 2d, 
388 (1995), cert, demed, 516 U S 1096, 116 S Ct 821. 133 L Ed2d 688 (1996) Matters 
not argued to or ruled on by the tnal court are not preserved for review Food Mart V 
South CarolIna Dep't of Health and Envtl Control, 322 S C 232,471 S E 2d 688 (1996) 
See also Hendnx V Eastern DlstIbutIon, Inc 320 S C 219,464 S E 2d 112 (1995) (Issue 
not preserved for reVIew should not have been addressed by Court of Appeals and 
opmlOn was vacated to extent It addressed Issue that was not preserved), State v 
SullIvan, 310 S C 311, 426 S E 2d 766 (1993) (to [-1<*357] preserve an Issue for appellate 
reVIew, appellant must object at hIS first opportumty) 
ill Our revIew ofthe tnal record reveals S B M dId not object to any Issue relatmg to 
damages except rus request to cross-examme Doe regardmg the loss of employment by 
Doe S B M 's failure to object at tnal waives any nght to raise Issues on through three on 
appeal" 

B The trial court dId not Improperly comment on the facts 

Dunng delIberations the JUry sent a note to Judge Young that saId Is the hnk to the Apnl 

24,2004 article stIll on Mr Hulsey's webSIte? Ifnot, when was It removed? (R p 710, Lmes 

17-20) In response Judge Young stated that "There was testimony on Monday that the article was 

still lInked as of Monday " (R P 404, Lmes 5-7) Judge Young did not comment on the facts 

In State v PIver 275 S C 291, 298, 270 S E 2d 126, 129 (S C 1980) the South Carolma 

Supreme Court stated that 

"the tnal Judge 111 hls dlscretlOn, may permit the JUry upon thelr request to reVlew, m the 
defendant's presence, testImony after begmnmg theIr dehberatlOns The extent of such 
reVIew IS m the discretion of the tnal judge to be exercIsed m hght of the JUry's request 
The Court IS not reqUIred to submIt eVidence to the JUry for reVIew beyond that 
speCIfically request but may, m Its dIscretIOn, have the JUry review other eVidence relatmg 
to the same factual Issue so as not to gIVe undue prommence to eVIdence requested" 

Judge Young could have answered the questIon by aIlowmg the JUry to rehear 

LUllehouse's testImony lfhe had the JUry would have gotten the same answel LImehouse 
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testIfied on Monday of the tnal that the Post and Couner's article had been on Hulsey's website 

for three (3) years and that It was there that mommg (R p 367, Lmes 2-18) Judge Young's 

answer to the question was appropnate and not a comment on the facts 

IV The award of pumtIve damages IS not founded on trial error and does not 

constitute a demal of due process 

A The Defendants were not entitled to fully contest the claIm for 

pumtlve damages 

It appears that Hulsey alleges that the approach to assessmg damages agamst the 

defaultmg defendant IS dIfferent m South Carolma when the plamtIff seeks pumtIve damages as 

opposed to actual damages There IS, however, no dlstmctIon under South Carolma law 

In Roche v Young Brothers, Inc, of Florence 332 S C 75,504 S E 2d 311 (S C 1998) 

the specIal referee awarded $25,00000 m actual damages and $75,000 00 m pumtlve damages at 

a default damages heanng In mlmg upon Young Brothers challenge to the Special Referee's 

Order our Supreme Court stated that 

"Though a defaultmg party may be entitled to notIce of a damages heanng, that party IS 
hmlted to cross-exammmg witnesses and obJectmg to eVldence Cltmg Howard v 
HolIday InnsJnc 271 S C 238,246 S E 2d 880 (S C 1978) 

Our Supreme Court made no dlstmctIon m the approach to assessmg damages when 

pumtlve damages are sought by a plamtIff In Roche, our Supreme Court found that the eVidence 

supported the referee's Judgment for actual and pumtIve dan1ages 

Hulsey also contends that the tnal court erred 111 dlrectmg the Jury to Impose pumtlve 

damages based on default Without exerclsmg the tnal co1l11's obhgatton to make a threshold 

deterrnmatlon of whether the Defendants conduct nses to the level of culpabilIty to JUStify the 
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pumtIve damages 

Fust, the trIal Judge dId not dIrect the Jury to Impose pumttve damages based on the 

default The tnal Judge Instructed the Jury that' pumtIve damages can only be awarded where the 

plamtIffproves by clear and convmcmg eVIdence that the defendants' actIOns were WIllful, 

wanton and mahclOus, or a reckless dIsregard for the plamtIffs nghts" (R p 703, Lmes 16-19) 

The tnal Judge made It clear to the JUry that there were two (2) possIble verdIcts The tnal 

Judge mstructed the Jury as follows 

"So you have two possIble verdIcts here, and, agam, there IS no sIgmficance to the order, 
but the first possIble verdIct says, we, the JUry, find for the plamtIff, agamst the 
defendants, m the amount of blank: actual damages If the Jury unanImously fmds that, 
whatever the award IS, whIch, and, must be at least nommal damages, Mr Foreman, you 
check that first block, wnte the dollar amount m beSIde where It says blank actual 
damages Then you may consIder an award of pumtIve damages If the JUry unarumously 
finds that the Plamhffhas met the hIgher burden of clear and convmcmg eVIdence and IS 
entItled to an award of ---- the plamtIff has met the hIgher burden of proof, then the 
plamtIffIs entItled to a verdIct for damages, verdIct ofpumnve damages, you check that 
block where It says we, JUry, find for the plamtIff, agamst the defendants, m the amount 
of blank pumtIve damages" (R p 661, Lme 23 to p 664, Lme 8) 

Secondly, the tnal Judge made the threshold determmahon concernmg pumtIve damages 

at the dIrected verdIct stage of the tnal Judge Young demed Hulsey's motIOn for a dIrected 

verdIct as to pumtlve damages (R pp 626, Lme 11 to p 627, Lme 22) 

Hulsey also alleges that the tnal court allowed LImehouse to present eVIdence of harm 

suffered by LImehouse's famIly members who are not parties to the actIOn Hulsey refers to 

testimony from LImehouse's WIfe about LImehouse's pregnant daughter gomg mto premature 

labor aftel she I ead the subject newspaper artIcle Mrs LImehouse testIfied that Limehouse 

could not enJoy the bIrth o[lus granddaughter She testlfied that when the baby was born that 

day Instead of bemg a Joyful, happy time there was sadness That the pam that he was 
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expenencmg was unbearable (R p 626, Lme 11 to p 627, Lme 22) Hulsey also pomts to 

testImony from LImehouse's daughter when she stated that the subject artIcle was devastatmg on 

her father She also testified that LImehouse had been depressed, humlhated and that although 

she had never seen hIm cry that he cned about the artIcle She also teshfied that Limehouse had 

always been self suffiCient, he worked to provide for hiS famIly and rus comrnumty, but he has 

been brought down to havmg to ask hIS daughter to gIve rum money to pay hIS car Insurance and 

so he can buy hIS Wife a Chnstmas present or an annIversary gift She testified that the 

defamatlOn had been devastatmg (R p 367, Lme 10 to p 639 Lme 18) 

In Holtzchelter v Thomson Newspapers, Inc 332 S C 502, 506 S E 2d 497 (S C 1998) 

the court stated that m a defamatIOn case 

"actual mJury mearIS not only out-of pocket losses, but Includes IllJUry to reputatIOn, 
mental suffenng and angUlsh and personal humlhahon " cltmg Gel tz v Robel t Welch. 
Inc 418 U S 323,94, S Ct 2997,41 LEd 2d 789 (974) 

The South CarolIna Court of Appeals m Hawkms v Pathology ASSOCIates of GreenvIlle 

P A 330 S C 92, 111, 498 S E 2d 395, 406 (S C ApD 1998) sustamed a JUry award of 3 5 

mllhon m a survival action agamst a pathology lab whIch allegedly negbgently faIled to properly 

report results of the patients post-partum Pap smears where she had nmety-five (95%) percent 

chance of survival In dlscussmg the amount ofthe verdIct the court stated 

'she endured the mental angUIsh of spendmg the last several months of her lIfe unable to 
care for her two small chIldren For seven months she knew that she was tennmally III 
and that her chIldren would have to grow up WIthout theIr mother The eVidence further 

demonstI ated her consternation over the loss of a nomlal relationshIp With her husband 
We find the JUry verdict to be reasonably reflective of the pam, phYSical and mental 
suffermg and lack of qualIty ofhfe Mrs Hawkms endured dunng her fight With cancer 
We find no abuse of dlscretron ' 

The defamatory statements m the Post and Couner caused LImehouse great mental 
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suffenng Lllnehouse endured mental anguIsh m watchmg hIS daughter go mto premature labor 

after readmg the newspaper artIcle LImehouse's mablhty to provIde for hIS family and to have 

to borrow money from lus daughter due to the loss of hIS busmess was embarrassmg and 

humilIatmg 

"The admIssIon of eVIdence IS witlun the sound dIscretion of the tnal Judge, and absent a 

clear abuse of dIscretion amountmg to an error oflaw, the tnal court's rulmg WIll not be 

disturbed on appeal" JamIson V Ford Motor Co. 373 S C 248,268,644 S E 2d 755. 765 (S C 

Apo 2007) 

Hulsey also complams that Lllnhouse was allowed to present testImony that Hulsey 

demanded 6 5 mIllIon to settle the underlymg RICO case and then eventually settled for 

$20,000 00 whIch hIS attorney charactenzed as nUlsance value LImehouse dId present thIS 

testImony, however, Hulsey dId not object to the testImony at tnal (R p 643, Lmes 17 to p 

646, Lme 23) When Hulsey fatled to object to thIS testimony he watved rus nght to challenge 

tillS Issue on appeal Doe. supra 

Hulsey next camp lams that the JUry was permItted to hear that Hulsey's net worth was 

$81,556,686 51 based on Ius finanCIal statement dated May 17, 2006 "One of the factors to be 

considered m determmmg the amount ofpurutive danlages IS the Defendants abIhty to pay" 

Gamble V Stevens 305 S C 104,406 S E 2d 350 (S C 1991) Dunng the tnal, LImehouse 

offered the testImony ofBemdette DeWItt, who was a Bankmg Manager and ASSIstant VIce 

Plcsldent WIth Bank of Amenca Ms DeWItt testIfied that Mr Hulsey submitted a finanCial 

statement dated May 17, 2006 ll1cldent to obtammg a loan and the finanCIal statement showed a 

networthof$81,556,98651 (Rp 576, Lme21 top 577,Lme 12) He now complams that the 
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finanCIal statement whIch he gave to Bank of Amenca IS not accurate and hIS net worth IS only 

$32,802,776 27 He has now reduced hIS tobacco receIvable to present value but that IS not what 

he represented to Bank of Amenca when he apphed for a loan IfMr Hulsey's net worth was 

mIsstated It was due to hIS own mIsrepresentatIOn concermng hIS net worth when he applIed for a 

loan wIth Bank of Amenca 

The tnal court dId not err m confmnmg the award of pumtIve damages under Gamble 

Hulsey alleges that the tnal court erred m findmg that there was clear and convmcmg eVIdence 

presented at the damages hearmg, that Hulsey mtentIonally defamed the Plamtlffby holdmg a 

press conference (R p 24, Order of Judge Young filed 9/8/08) LImehouse alleged m hIS 

Complamt that "on or about Apn123, 2004, the Defendant held a press conference or otherwIse 

made false statements about the PlamtIffto certam news agency mcludmg but not lImIted to a 

reporter from the Post and Couner staff The Post and Couner IS WIdely dIstnbuted newspaper m 

Charleston County and throughout other areas of the State of South Carolma (R p 37, 

Complamt, paragraph 10) LImehouse also alleged m hIS Complamt that dunng the press 

conference or dunng the Defendant, Hulsey's meetmg wIth members ofthe news medIa 

mcludmg a reporter from the Post and Couner, the Defendant, Paul H Hulsey, made false and 

defamatory statements about the PlamhffwIth the knowledge and mtent that SaId statements be 

publIshed by the Post and Couner newspaper as well as by other medIa located 111 the Charleston 

County area" (R p 37, Complamt, paragraph 11) The tnalJudge's findmg that Hulsey 

Il1tcl1tlOnally defamed LImehouse IS supported by the lecOld 

Hulsey also alleges that the tnal Judge erred \11 findmg that the allegatIons were not 

spontaneous and that the press conference was pJrumed as part of filmg a lawsUIt aga111st the 
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Plamhff (R P 24, Order of Judge Young filed 9/8/08) 

LImehouse m hIS Complamt alleged "that the statements made by the Defendant, Paul H 

Hulsey, as aforesaId were made With the mtent ofbolstenng the class actIOn lawsUIt which he 

filed agamst the PlamtIff and Plamtlffs company and also With the mtent to attract mdIvlduals 

who would become members of the class actIon SUIt so the defendants could potenttally earn 

large sums of money as legal fees" (R pp 38-39, Complamt, paragraph 16) 

In addItion, LImehouse testified that the article ran on Hulsey's websIte and had been on 

the websIte for three (3) years and was on the webSite as of Monday monung of the tnal (R p 

367, Lme 2-20) The tnal court's findmg that Hulsey's conduct took place over a penod of weeks 

Ifnot months IS supported by the record 

Lastly, Hulsey alleges that the tnal court erred m findIng that he was "pnvy to most Ifnot 

all the eVidence the Defendants WIshed to present' (R p 25, Order of Judge Young filed 9/8/08) 

At the tna} of this case, Hulsey attempted to present eVidence and made numerous arguments to 

the tnal Judge concernmg what he wanted and Intended to show The tnal Judge's findmgs IS 

supported by the record 

CONCLUSION 

There IS notlung novel, exceptIonal or extraordInary concernIng tlus case Judge Pieper 

demed the Defendants' Motion to Set ASide Default on the baSIS that the Defendants failed to 

show good cause The defendants argued that there Answer was not late when, 111 fact, the 

Defendants weJe at least 100 days late 111 filll1g an Answer 

LikeWIse there was noth1Og novel, e}..cepttonal or extraordmary concemmg the tnal to 

assess damages The tnal Judge followed the dictates of Howard and allowed Hulsey to cross-
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examme witnesses and object to eVidence 

Limehouse respectfully requests that tlus Court affirm the Order of Judge PIper filed 

February 7,2007, the Judgment entered on the JUry's verdict on February 7,2008, the Order of 

Judge Roger M Young filed May 27,2008 Denymg the Defendants' Post-Tn a! MotIons, and the 

Order of Judge Roger M Young filed September 8,2008 Denymg the Defendants' MotIon to 

Alter or Amend Judgment 

I;J: 
Thls~day of Apnl, 2009 

Respecfully SubmItted by, 

FrankM Clsa 
858 LowcountryBlvd, SUIte 101 
Mt Pleasant, SC 29464 
(843) 881-6530 

Fax (843) 881-5433 
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Argument lD Reply 

I Under the clear, express terms ofthe federal statute, 28 USC A § 1447(c), 
JUJIsdlCilon does not revest ill the state court untIl the DlStnct Court malls a 
certIfied copy ofthe order of remand to the clerk of the state court 

The federal removal statute, 28 USC A § 1446(d) explIcItly states that when a 

notIce of removal IS filed, the state COllt IS dIvested of JlllsmctlOn and cannot pl0ceed 

untIl the case IS lemanded SectIOn 1447(c) also UIlambiguously declees that the state 

comt can only proceed once a certIfied copy of the order of Iemand IS maIled to the state 

cowt clerk "A certIfied copy of the Older of Iemand shall be mailed by the clerk to the 

clelk of the state COllt The state COllt may thereupon pIOceed WIth such case" 

The PlamtIff Limehouse claIms that the electIomc filIng of the remand OIdeI 

satisfies this reqUlfement However, the ECF pohcy adopted by the Dlstnct Cowt for the 

Dlstnct of South Carolma, as cIted by the Plamtlff, only provIdes that the electroruc 

IecOId IS the OffiCIal recOId The Hulsey Defendants have never dIsputed the fact that the 

OIdeI Iecelved by the state COUlt was offiCIal Rather, the )UlISdictIOnal challenge IS based 

on the mmsputable fact that the document was not "certIfied" (or maIled) as Iequued by 

the statute 

The ECF polIcy, as cIted by the PlamtIff, does not address the celtIficatIon Issue 

However, the Issue of certIficatIon IS addressed m the notIce flom the Clerk of the 

DIstnct Cowt fOI the DIstrIct of South Carolma that was cliculated VIa electrOnIC maIl m 

FebIUaty 2008 The new pl0cedwe dIspenses With the cowt's hteral process of manually 

embossmg the seal of the court on docUInents and substItutes a new pl0cess (effective 

February 19,2008) of utIllZlng an electromc seal Smce the Iemand Older was Issued m 

2006, It IS readily apparent that the plocess of "certIfYmg" the ordeI With a phYSICal seal 
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was stIll m place, but not utIlized on the order as found ill the office of the Ch81leston 

County Clelk of Cowt 

Beyond attemptmg to get around the fact that the remand order was not certIfied 

as requued by SectIOn 1447(c), the Plamhff also refuses to acknowledge the clear, 

unambiguous language of the federal statute, and mstead, seeks to "cwe" the defect m 

JunsdlctlOn by relymg upon the Fourth CUCUlt'S holdmg m In re Lowe, 102 F 3d 731, 

734, 736 (4th Crr 1996) However, the Plamhff's and the Inal Court's rehance on In re 

Lowe IS mIsplaced because It fruls to appreCiate the cnhcal dlstmctlon between when the 

federal court loses Junsd!ctIOn to reconsIder Its remand order and when the state cowt IS 

revested With JWlsdictIOn to proceed With the lItIgatIon 

The narrow questIOn before the cowt m In re Lowe was whether the federal 

dlstnct court had JUllsdlctton to reconSIder Its order remandmg the case to state court 

Concludmg that the proVlsion of subsectIOn 1447(d) prorubltmg reVIeW of a remand order 

by appeal 01 "otherWIse" also precluded the dlstnct cowt flom reconsldenng Its own 

Older, the Fourth CUCU1t held that "[A] federal court loses JWlsdictlOn over a case as 

soon as ItS order to remand the case IS entered FlOm that pomt on, It cannot reconSIder ItS 

rulmg even If the dIstnct court clerk falls to mall to the state cowt a certIfied copy of the 

remand order" Id at 736 In rejectIng the defendant's argument that the federal dIstnct 

cowt did not lose JurIsdICtIon untIl It sends a certrlied copy of Its order to the state court, 

the Fourth CUCU1t dId not speak to the Issue, presented here, of the neceSSIty of sendrng a 

certIfied Older to revest the state court With JurISdICtion to plOceed With the htIgatIOn 

And, to the extent that the Fourth CUCUlt dId dISCUSS the Issue of elevatmg substance over 

form, the COUlt was concerned With allowmg the defendant to seek reVIew of the remand 
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Older - ill contraventlOn of SeCTIon 1447(d) - because of any enOl by the clerk's office, 

concludmg "In sum, the plam language of the statute, the polIcy behmd It, and lOgIC all 

SUppOlt the conclusIon that Secllon 1447 dIvests a dlstnct court of JurlsdictlOn upon the 

entry of Its Iemand order" fd 

Here, there IS no questlOn presented under SectIOn 1447(d) nor any Issue as to 

when the federal dIstnct court lost Its JUIlsdlctIOn Rather, the questIOn IS when the state 

court IS revested WIth JUllsdictlOn The plam language of SecTIon 1447(c) only supports 

one concluslOn - that the state COUlt may proceed theleupon - when a certIfied copy of 

the Older of remand IS maIled by the clerk to the clerk of the state COUlt And, m fact, thIs 

conclUSIOn IS suppOlted by the mOle recent 2007 oplIDon of the Fourth Cllcmt m Bryan v 

BellSouth TelecommurucatlOns, 492 F 3d 231,241 n 1 (4th Cll 2007), where the court 

mdicates, m dIcta by cltmg to SeCTIon 1447(c), that the state court regams JurIsdIctIon 

when the dlstnct cowt malls a cerllfied copy of the remand Older to the state COUlt In 

addItIon, vanous other oplIllons, as CIted and dIscussed m the Defendants/Appellants' 

openmg bnef, specIfically address the reqwrement of complIance WIth SectIOn 1447(c) as 

a predIcate to revestmg Junsdlcllon ill the state COUlt 

Beyond refusmg to lecogruze the rustmctlOn between the SectlOn 1447(c) Issue 

presented here, ill contrast to the SectIOn 1447(d) Issue of divestmg the federal dIstrIct 

COUlt of JUlISdICtIOn, the PlamtIff also falls to address the extensIve precedent m state and 

federal law that refuses to accept substanual complIance arguments and routmely 

demands StrIct comphance WIth legIslatIve mandates, partIcularly those that delmeate 

JurIsdIctIOn Instead, the Plamllff slll1ply argues that the Hulsey Defendants' challenge to 

JUlIsdtctIOn makes no sense 
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The federal statute IS cleat m mandatmg that the dIstnct comt mall a ceItified 

copy of the lemand OldeI and lUll1tmg the state court's powel untll that IS accompltshed 

It IS not the pIelogatlVe of the Piamtiff to plOnounce that the statutory mandate IS 

nonsense The statute says what It says, and It means what It says The state comt could 

not plOceed untIl the federal dlstnct COUIt malls a ceItified copy of the remand ordeI to 

the Charleston County Clerk of Court In the absence of comphance WIth that statutOlY 

mandate, JunsdlctIOn has not Ievested m the state court and the Judgment should be 

vacated and the case remanded to aWait the final step to complete the return of 

JUIlsdicnon to the state court 

II The Tnal Court was In error legally and factually III refusmg to set aSide the 
entry of default 

A Rule 55, SCRCP, changed the procedures for default Judgments 

The South Car alma Rules of CIVIl PIOcedure filst became effective on July 1, 

1985 Rule 55 governs default The case upon wlnch PlamtIff relies, Howard v 

Holiday Inns, Inc, 271 S C 238, 246 S E 2d 880 (1978), pIe-dated Rule 55, SCRCP 

The cases deCIded after Howatd l SImply CIte to Howard but fall to conSIder the 

slgruficant changes to the default process made by the passage of Rule 55 In fact, no 

appellate case has exammed the post-Rule procedure set forth m Rule 55 and Its 

departure flam the pre-Rule pIOcedure used m the Howard case 

Rule 55(b)(2) states that If the patty agaInst whom default Judgment IS sought has 

appear ed m the actIOn, as here 

IAmmons V Hood, 28& S C 278,341 S E 2d 816 (Ct App 1986), Doe V S B M, 327 
S C 352,488 S E 2d 878 (Ct App 1997), and Roche v Young Brothers, Inc of 
FIOlence, 332 S C 75, 504 S E 2d 311 (1998) 
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the party must be served WIth wntten notIce of the 
motion or apphcatlOn fOI Judgment at least 3 days pIlOI to 
the herumg on such app1icatIOn 2 

(emphasIS added) The COUIt of Appeals has explamed the effect of an apperuance on the 

request fOI default Judgment 

Rule 55(b) (2), entItled "All Other Cases," pIOvides, m pertment prut, that 
a pruty who has "apperued" m the actIOn IS entItled to notIce and a herumg 
before Judgment by default may be entered 3 

Struk IlUss Co, Inc v SupellOI Const COIP, 360 S C 503,510-511,602 S E 2d 99, 

103 eCt App 2004) 

Under Rule 55, an entty of default SIgned by the c1etk IS not the same as an entry 

of default Judgment An entry of default IS SImply a lll1lllstenal act that the clerk IS 

requned to perform upon receIpt of an affidaVIt by the movmg pruty, and IS an 

mterlocutOIY step taken ill antiCIpatIOn of the default Judgment 4 Stalk IlUss, supra, lOA 

Wnght, MIller & Kane, Federal Practice and Procedure CIvIl 3d, §2682 Under Rule 

55, SCRCP, the clerk has no authoIlty to enter a default Judgment, regrudless of whethet 

the defaultmg party has appeared or not, the clerk can only enter a default upon the 

calendat or file book Rule 55(a), SCRCP 

2ThiS was never done 

3I he Inal COUlt treated the mmlstenal act of entry of default as default Judgment 

4Under the Federal Rules of CIVIl Procedure, a party must obtam an entry of default pIlOI 
to seekmg a default Judgment lOA Wnght, MIller & Kane, Federal Practice and 
PIOcedme CIVIl 3d, § 2682 In South Carolma, It IS unclear whethet OI not the entry of 
default IS mandatory See, 25 S C JUllS Rules of CIVIl PlOcedure § 55 2 (Whether 
default was actually entered on the calendar IS not of consequence smce the entry of 
default IS a purely mlIllstenal act wruch the clelk IS lequued to perform once the default 
IS made to appear by affidaVIt) 

5 



In order to obtaIn a default JUdgment, not Just an entry of default, the party 

seekIng a default Judgment must make a motIon OJ apphcatIon to the COUIt The party 

seekmg default must gIve the pruty m default at least three days notIce of a heaxmg to be 

conducted on the matter as provIded m Rule 55(b)(2) 5 

In thIs case, Hulsey Defendants were entItled to notIce and heanng before default 

Judgment was entered Ihe Hulsey Defendants ImtIaIly made an appearance m the actIOn 

by filmg removal to the federal COUlt FIlmg fm removal to federal court constItutes a 

speCIal appearance Flmt v CoffUl. 176 F 872 (4th Cll 1910) Defendmts further 

appeared by filmg an answer on August 29,2006 South Carolma case law states that the 

filmg of a late answer constItutes an appearmce that tnggers the notIce provIsIons of 

Rule 55(b)(2) Stalk Truss Co, supra (answer filed after motIOn fOJ default Judgment 

filed constItuted apperuance) DYillOn, Inc V Hymm, 305 S C 170, 406 S E 2d 388 (Ct 

App 1991)(cItmg, WIth favOl, other states' cases that held the filIng of answer after the 

entry of default but pnOI to applIcatIon fOJ default Judgment constItutes apperuance) 

Under state law, Defendants cleruly made an appeaxance m the actIon that requued the 

PlamtIff to file a motIon fm default Judgment and provIde Defendants wIth at least three 

days' notIce of a herumg, none of whIch was done Ihe TnaI COUlt'S actIOn m skippmg 

the step m whIch the plamtlff moves to seek a default Judgment IS m eIIOl 

Instead of fIlmg a motIOn fm default Judgment and provldmg the Defendants with 

notIce, PlruntIff snnply sought an entry of default and thereafter the Inal Court treated It 

sUnder Rule 55(b)(2) a C0U11 can conduct any herumg "to establIsh the truth of any 
averment by eVIdence OI to make an mvestlgatIon of any othel matter " 
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as a default Judgment Defendants filed a motion to set asIde that entry of default 

PUIsuant to Rule 55(c), SCRCP In determmmg whether thele IS good cause set asIde an 

entry of default, the cOUIt must cOllSldel (1) the tUlling of the motion for rel1ef, (2) 

whethel the defendant has a mentonous defense, and (3) the degIee of prejUdICe to the 

plamtrff If lellef IS gIanted Wham v Shemson Lehman Bros, Inc, 298 S C 462, 465, 

381 S E 2d 499,501-02 (Ct App 1989) The standard to set asIde an entry of default IS 

"broader, mOle hbelaI" than the standard for settmg aSIde a default Judgment under Rule 

60(b), SCRCP The reason for such a hbelal constructIOn IS that "[p ]ubhc pohcy favors 

the mSPOSIt10n of cases on then ments lather than on techrucalities" MICtroruCS, Inc v 

South Carolma Depmtrnent of Revenue, 345 S C 506, 511, 548 S E 2d 223, 226 (Ct 

App 2001) South Carohna law IS m 1me WIth federal1aw, wmch also msfavols defaults 

and generally resolves any doubts m favO! of the defaultmg party 10A Wnght, Miller & 

Kane, Federal Plactice and ProcedUIe CIV1l3d, § 2681 6 

Although the Inal COUIt here pUIported to conSIder the cntena fO! rehef flom 

entry of default under Rule 55(c), the Inal Court actually used the more strmgent 

standards set fOlth In Rule 60(b), SCRCP 

The cntena for obtrurung lehef flom a default Judgment requlIes a 
showmg of IDlstake, excusable neglect, newly dIscovered eVIdence, or 
IDlsconduct of a party Rule 60(b), SCRCP As a practical matter, these 
factors are relevant under both lules 

[ROA 14, Order, p 7] The use of the Impropel standard lequlIes that the Tna! Court's 

ordel be set asIde 

Here, the Older refusmg to gIant [defendant] rehef flom an entry of default 
IS controlled by an eIIOl of law and therefole must be vacated In decldmg 

6Wnght, Miller & Kane also note that default IS especIally disfavored m actIOns mvolvIng 
matenallssues of fact or where substantial amounts of money are Involved Id 
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the question of whether to grantthe motIOn by [defendant) fox rehef from 
the entry of default, the mastet lid not employ the "good cause" standatd 
Instead, the master enoneously applIed the more IlgOXOUS standatd of 
"excusable neglect," a standatd used under Rule 60(b) ld He chd tlns 
even though he recognIzed the "good cause" standard was applIcable 

Wham v Sheatson Lehman Bros, Inc, 381 S E 2d at 501 

Furthermoxe, the Order of Judge PIeper demed "the motIon to set aSIde default 

and allow for an untlmely atlSwet" but faIled to actually enter a default Judgment or to 

requue Respondent to file the motIon fO! default Judgment Instead, the Order stmply 

states that "defendants should be gIVen notlce of any unlIqUIdated damages heatmg as 

ploVIded by the South Catolma Rules of CIVIl Procedure" [ROA 16, Order, p 9] 

Under the leqUlIements of Rule 55(b), upon the Inal COlit's derual of the motion to set 

asIde the entry of default, Defendants were entItled to notIce and a heatmg on both the 

entry of default Judgment and damages 

Rule 55 states that 

If, m order to enable the court to enter Judgment ox to carry 
it m to effect, It IS necessaty to take an account or to 
detenrune the amount of damages or to establIsh the truth 
of any averment by eVIdence or to make an 
InvestIgatIon of any other matter, the court may conduct 
such heanng or order such references as It deems necessary 
and ploper 

Rule 55(b)(2), SCRCP(emphaslS added) However, the tnal that took place on FebIUary 

4-6, 2008 only mvolved damages 

In rus 1Illtlal rematks to the JWY, Judge Young stated that Defendants had 

"adrrutted the allegatIOns of the complamt[ J" [ROA 316,1r p 7,1 12] Cleatly, Judge 

Young assumed that Judge PIeper had entered a declatatory Judgment As a result, Judge 

Young followed the procedure set forth ill Judge Pieper's order and conducted a damages 
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hearmg only, applymg the old Howald plocedure, lllstead of conductmg a heanng on the 

entry of a default Judgment and damages under Rule 55(b )(2), wmch permlts the COUlt to 

"establIsh the truth of any averment by eVIdence 01 to make an mvestIgatIOn of any other 

matter Slllce the proper procedUle and requued notIce were not provIded to 

Defendants, default Judgment must be vOIded Stark I russ Co , Inc v Supenol Const 

COIP, 360 SCat 511-512, 602 S E 2d 103 ('Because no notIce was gIVen and no 

hearmg was held, the default Judgment was vOId) Dymon, Inc v Hyman, 305 SCat 

172,406 S E 2d at 389 (same) 

However, even If thIs Court finds that notIce was not requlled (01 that notice was 

pIOperly gIven as requlled by Judge PIeper's Oldel dated FeblUary 6, 2007)/ the tnal on 

damages was unduly restrIctIve and not III comphance wIth the parameters of Ru1e 55 

As noted earlIer, Rule 55 states that 

If, III order to enable the court to enter Judgment or to carty 
It 1ll to effect, It IS necessary to take an account 01 to 
determllle the amount of damages or to estabbsh the truth 
of any averment by eVIdence or to make an 
lDvestIgation of any other matter, the court may conduct 
such hearmg or Older such references as It deems 
necessary and pI opel 

Rule 55(b)(2), SCRCP(emphasls added) Thus, Rule 55 speclfically acknowledges that at 

a hearmg on a default Judgment, the court can considel the truth of the allegatIOns and 

any other eVIdence, ill addItIOn to damages 

The T nal Court (and Plamtlff 1ll tms appeal) clrum that the tnal was proper 

accOldlllg to pIOcedure dIscussed m Howard V HolIday Inns, Inc, supra However, that 

7Judge PIeper's Oldel demed Defendants' motlOn to set aSIde the entry of default and 
further Oldered that "the defendants should be gIven notice of any unhqwdated damages 
hearmg as plOvlded by the South Carolma Rules of CIvIl Procedure" 
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case was decIded yeats before the passage of the South CaIOlma Rules of CIVIl 

Procedure, and no appellate court ill South CalOlilla has analyzed Howard ill comparIson 

to the later Issued plOcedure set forth ill Rule 55, SCRCP The other cases CIted, 

Ammons v Hood, supra, Doe v S B M , supra, and Roche V Young BIOthers, supra, 

s1Illply CIte Howard, but fali to consIdeI the procedUIe set forth m Rule 55(b )(2) 

Generally, the federal and state case law across the country fall to speCIfy the 

extent to whIch a defaultmg party may cross-exarrune, unpeach, or mtroduce eVidence ill 

a post-default heanng Most entrIes of default are set asIde under the good cause 

standard of Rule 55(c), and thus the COUItS do not have conduct any finther on default 

ploceedmgs However, when a party makes a motion for default (as lequlled by Rule 

55(b)(2» 

a court may conduct a heanng to determme whethel to entel- a Judgment 
by default The heanng IS not conSIdered a trIal, but IS ill the natuIe of an 
mquuy before the Judge 

lOA Wnght MIllet & Kane Federal Practlce and PIocedure § 2688 (2008) (footnotes 

omItted) In addItIon, 

It may not be necessary to pIesent testImony to obtam a Judgment on the 
llabillty Issue, although lIabIlIty IS not deemed estabhshed SImply because 
of the default and the COUIt, m Its dIscretIOn, may requue some proof of 
the facts that must be establIshed ill Older to determme lIabIhty" ld 
(footnotes OmItted) 

ld (footnotes OmItted) Clearly, under Rule 55(b)(2), SCRCP, Defendants have not 

adrmtted facts not pleaded In Piamtiffs Complrunt and were entItled to submIt eVIdence 

challengmg any such allegatIOns that arose at trIal 
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B The entry of default should be set aSIde because the answer was not 
late, or In the alternatIve, the confUSIon about the tIme to answer 
coupled wIth the admItted lack of prejUdICe constItutes good cause to 
set aSIde the entry of default 

The Charleston County Clerk of Comt maIled a notIce of the filIng of the rustnct 

comt's lemand ordeI to the Defendants on July 27, 2006 The Hulsey Defendants 

calculated the due date fot then answer as 30 days (plus 5 days allowed fOI serVIce by 

mall) from the Charleston County Clerk of Comt's mallmg of the notIce of remand 

However, when they receIved the notIce of entry of default (havmg not been earlIer 

selved by PlalntIff WIth the Iequest fOt entry of default 01 affidavIt of default), the Hulsey 

Defendants pIOmptly filed and served then answet on August 29, 2006, along WIth a 

motiOn to set aSIde entry of default under Rule 55(c) 

Judge PIeper ruled that the tlme to answer was tolled dmmg the time that the case 

was removed to the Dlstnct Comt and It resumed IUoiling flam the entry of notIce of 

lemand 111 state comt AccOldmg to Judge Pieper's calculatIOn the answer was due 

August 5, 2006, and thus untImely, and he refused to set aSIde the entry of default despIte 

the legItImate confusIOn ovet calculatmg the due date and the PlamtIff s admISSIon that he 

was not prejudiced by the delay 

On appeal, the Plalntlff Ign01es Judge PIeper's lUlIng on the tImmg for the 

answel, and mamtams that under a federal IUle, Rule 8l(c) Fed R CIV P, the tIme to 

answer was not stayed by the removal and that the Defendants were aheady m default 

when the case was on removal to federal comt HoweveI, such argument IS mconslstent 

and OPP01tunIStIC to the extent that the Plamtl.ff never moved for entry of default m the 

federal COUlt fot resolution by Judge Houck Moteover, the PlamtIff never dIsputes hIS 

admISSIOn that he was not prejUdICed by the delay [ROA 781, 12/15106 Heanng Ir 22] 
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Wlule the Hulsey Defendants mamtarn that the answel was tunely, the recOId 

shows that If It was late, the lefusal to set aSIde the entry of default was an abuse of 

dIscretIOn m VIew of the legItImate confusIOn over the novel Issue regrudrng calculatIOn 

of the due date and the Plamtrffs admISSIOn that there was no prejUdICe In consldelatlon 

of all these cllcumstances, there IS good cause to pIOvIde the Hulsey Defendants WIth 

equal access to the legal pIOcess to defend agamst the accusatIOns made agamst them and 

otherWIse plesent the Jury WIth the eVIdence to fmd the tIUth under the law - not the 

fictIOnal account that the Plamtrff was allowed to plesent to the JUlY WIth half-truths and 

lllvectlve hyper bole 

III The unduly restrIctIve plOcedure utIlIzed In the default damages hearmg 
depnved the Hulsey Defendants of then Due PlOcess nghts 

As a threshold rugument, the Defendants contend that the lImIted, constnctlve 

default herumg plOcedwe applIed by the Inal COUlt, under Howard V HolIday Inn, and 

Its progeny, depnves a defendant party of the fundamental due process component of any 

real, effectlve opportumty to be herud on the Issues of damages, partlcul811y as to the 

lssue of pumtIve damages And, even tf the procedme ill place WIdel cunent state law 

precedent met due process requuements, It was never mtended to allow a plamtiff to use 

a defendant's pIocedwal default ill fruhng to tImely answer a complamt to change the 

facts Or exceed the allegatIOns of the complamt, nO! can It legItlmately be used by a 

plamttf£ as a weapon to lamp up an aW81d ofpurutlve damages 

Apart from the pIOcedwal aspects of the Howard v Hohday Inn lme of cases, the 

law stIll IS well settled that a default only admIts the allegatIOns of the complamt, 

Gadsden V Home FertrhzeI & ChemIcal Co, 89 S C 483, 72 S E 15 (1911), and that a 

trIal Judge cannot comment on the facts, SIena V Skelton, 307 S C 217,414 S E 2d 169, 
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174 (Ct App 1992) Yet, m tlus case, the Tnal Comt allowed the Plamtlff to go beyond 

the complamt and testIfy that Defendant Hulsey had run the "false" statements on ills 

Fum web site fO! the last tluee yerus mcludmg up to the morrung of tnal and that the web 

site violated some unspecified court order WhIle the PlamtIff was allowed to put up 

such lffipenlllssible eVIdence, the Hulsey Defendants were provided no OppOItunIty to 

establIsh that there was no such federal court Older proillbItmg the Hulsey Defendants 

flom mentlorung the RlCO case on the Fum web Site And, the Hulsey Defendants also 

were precluded flom provmg up the content of the web SIte and allOWIng the JUlY to learn 

the truth about those allegatIOns and the rut1cle - perhaps most cntlcally, that PlaIntIff 

Limehouse was never mentIoned on the web SIte 8 Ihe Inal COUlt fmtheI compounded 

that enor when It commented on the facts by dllectly answermg the Jury s questIon about 

whether the lmks to the Post & COur:!.f'.J' rutlcle was stIll on the Hulsey Fum web Site 

[SeeROA 710, 759, 11400/17-19, Ct Ex 4-JUIyquestIOn] 

Due process and fundamental Justice demand that even where, as here, a 

defendant IS deemed to have adnutted habllity based on a procedural default, the Jury 

should be proVIded WIth the truth of the whole story ill Older to fanly determme the 

extent of any lllJWY to the piamtiff and properly awrud damages WithIn the bounds of the 

applIcable legal standard The Inal Cowt's apphcatIOn of the restnctlve default drunages 

procedwe allowed the Piamtiffto present an exaggerated, one-sIded story With half-truths 

and fabncatIOns whIch resulted m the award of an unsubstantIated, unJustIfied, and 

8 Wlule Plamtlff clauns that thIs Issue was not preserved, the recOId Will show that the 
Defendants objected to the Plamtiff gomg beyond the complamt [ROA 370-373,380, lr 
62-64, 71], and that the Defendants also attempted to mtroduce the web SIte but were 
derued the opporturuty to tell the JUlY the truth about that pomt [ROA 383,573 745, R 
74,263, Ct Ex 3 ] 

13 



grossly exceSSIve awazd of actual and purutive damages For these reasons, the 

Judgment should be vacated and the case remanded fOI a new tnal to affOId the 

Defendants a fully effective OPPOltumty to be heazd 

IV The award of pllmhve damages IS founded on tnal errOl and constItutes a 
demal of due plocess 

W1ule shll mamtammg that the restrIctIve damage heazmg plOcess affolded under 

Howazd v Hobday Inn does not comport WIth fundamental due plocess requuements, the 

Hulsey Defendants fiutheI lnslSt that due process entltled them to be allowed to fully 

defend on the PlamtIff's clrum for purutlve damages Plamtrff CItes to Roche v Young 

Brothers, as support fOl the appltcatlOn of the restnctlve default damages heazmg process 

to purutIve damages claIms, however, that opmlOn dId not address any conshtutlOnal 

challenge OI SUppOlt hIs outrageous contention that a defendant somehow wruves rus nght 

to due process because they fall to umely answer 

Moreover, the Plamtrlf overlooks or refuses to lecogruze that there has been 

extensIve development m constItuhonal law regardmg purutlve damages ill the years 

c:mce the deCISIon m Roche was rendered, as recounted m detatl m the Appellants' 

openmg bllef Our state pIOcedural rules estabhsh default as a procedural mechanlsm, 

but they do not, and cannot as a matter of fundamental frurness and due process, 

authonze the PlamtIff to use a plocedural default to purush an allegedly tardy defendant 

The Hulsey Defendants mamtam that, notwtthstanclmg the lmpact of a procedural default 

on the questlon of lIabIhty and the assessment of actual damages, due pIocess entltles a 

defaultlng party to fully contest any clrum for purutlve damages 

In thIs case, the Hulsey Defendants were derued the 11ght to fully contest the 

purutlve damages w1nle at the same time the PlamtIff was allowed to use the fact of thIs 
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procedwal default as a weapon to mflame the JWY and mfiate the p1lllltIve damages 

awatd From the Tnal Cowt's repeated comments about the Hulsey Defendants' frulwe 

to tImely answer to the PlamtIff's overt -- and false -- msmuatlOns that Defendants 

overtly and mtentlOnally lefused to play the rules and thumbed then nose at the legal 

system only served to unfauly prejUdICe the Defendants ThIs effectIvely purushed the 

Defendants twIce for supposedly lUlscalculatmg the due date to answeI -- once by 

deemIng the allegatlOns true WIthOUt allOWIng them to defend and then finther pumshIng 

them through the ImpOSItion of purutIve damages 

Ihe purutive datnages awatd also was mfected by the IntroductIOn of eVIdence 

and atguments about Issues that were not proper for the JWY's conSIderatIon on pumtIve 

damages As dIscussed above, PlamtIff was allowed to prove-up and atgue that the web 

SIte hnk to the attIcle showed lack of remorse aIld a contmumg duration of conduct As 

dIscussed m the openmg buef, PlamtJff also was allowed to present eVIdence as to 

supposed harm suffered by others (PlaIntIff's famIly members) who ate not parnes to this 

actIOn Plamtrff was allowed to portray Defendant Hulsey as a greedy, "hotshot" attorney 

WIth testImony that Hulsey had demanded $65 lUllhon to settle the undeIlymg RleO case 

aIld then eventually settled for $20,000, which PlamtIffs attorney chat'8.ctenzed as 

"nwsance value" even though the settlement negonatlOns weIe not part of the allegatIOns 

of the complamt (thus not deemed admttted), and Defendants were prohrbIted from 

presentIng any eVIdence to c1atify the teIms of the settlement (1 e the dIfference between 

settlmg a potentIal class action versus twolthree mdIvIdual plamtIffs) Also m connectiOn 

WIth the nusmfOlmatron about the settlement, the PlamtIff was even allowed to add fuel to 

the frre about the Defendant Hulsey's alleged "greedmess" WIth speculatiOn that he 
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would have "lmed lus pockets" With a $6 5 rmlhon settlement, wrule at the same tune, the 

Defendant Hulsey was prevented from eliCItIng any of the mcontIoveruble eVIdence that he 

had handled the RICO case pIO bono, he dld not need any more clIents to proceed Wlth the 

class actlOn because he aheady had rus Iepresentatlve plamtlffs, and finally Hulsey dId not 

receIve any fee from that settlement 

Another example IS found m the fact that even though Piamtiff alleged In rus 

complamt that Defendant Hulsey called a pless conference OR otheIwIse made false 

statements to certam news agencles, [ROA 37, Complamt " 10, 11], at tnal, Plamtlff 

was allowed to rugue to the JUlY that Defendant Hulsey called a pless conference to 

convInce the Jury that he was a "nch hotshot lawyer," [ROA 322, 670, II 13,360], and 

the Defendants were prevented flOm pIOvmg that the Defendant Hulsey only answered 

questIOns when contacted by a smgle news reporter by phone 

Last, but by no merulS least, the JUry was presented wlth mcomplete, maccurate 

eVIdence that grossly IDlsstated the Defendant Hulsey's net wOlth, wlule the Defendant 

was prevented from even mtroducmg mformatlOn from requests for adlDlssIOn and other 

mfOImatlOn to Ciruify the nature and "worth" of the lrugest component of hls net worth 

(rus mdlvlSlble shru:e of rus formeI firm's so-called Tobacco ReceIvable) The JUlY was 

not allowed to know that the structured legal fee IS owned by Motley Rice, and the 

present value of tills twenty-yeru: payout IS not hqrud and not avaIlable to the Defendant 

Hulsey 

CONCLUSION 

As dIscussed above and more fully m the Appellants' opemng bnef, the state 

court dld not have JurlsdlctIon to make an entry of default or plOceed to Judgment 
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because JWlsdictIon has not yet revested In the state comt SInce the dlStllct cowt has not 

malied a certIfied copy of the Older of remand to the clerk of the state court as required 

by 28 USC A §1447(c) 

If Junsdichon was revested despIte noncomphance WIth the statutory mandate, the 

Ina1 Comt ened In refusIng to set aSIde the enny of default because the answer was not 

late, 01 In the alternative, thete was good cause undeI Rule 55(c) because any 

llllscalcuiation of the due date was excusable gIven the absence of any state lUle Ol 

appellate op1Illon addlessIng the Issue, and Piamtiff conceded there was no prejUdICe 

In eithel cncumstance, the Hulsey Defendants weIe demed then due pIOcess 

nghts In the conduct of the damages tnal whIch dId not allow them a meanmgful 

oppoltumty to meet the Issue of damages (both actual and pUnItive) 01 defend on 

JlllegatIOns beyond the complamt 

And, finally, the JUly'S award of pumuve damages as revIewed and confirmed by 

the Inal COUlt constItuted a vIOlauon of due process because the Defendants were not 

affoIded a meanIngful OppOItumty to defend on pumtive damages, and the JUlY was 

allowed (m fact, requned) to award pumtIve damages based on ImpIOpel arguments, 

"admIssIons" beyond the complaInt, and speculatIOn not even In eVIdence 

For these reasons, the Appellants respectfully request that the COUlt reverse the 

Judgment and remand the case to awrut complIance Wlth SectIon 1447(c) necessary to 

revest JunsdlctIon In the state comt, and allow the Defendants to defend the clarrns 

agamst them on the ments m a tnal that compOlts WIth the due pIOcess leqUl1ements of 

the State and Federal Constltuhons 
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