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STATEMENT OF THE ISSUES PRESENTED ON APPEAL

Lack of Junisdiction

1 D1d the Trial Court err in entering judgment against the Defendants because the
case was 1emoved to federal court and the 1emand 1s not yet complete under the
mandatory provisions of 28 US C A §1447(c)?

Or as otherwise 1estated,

Has junisdiction been revested in the state court where the District Cowrt has not
mailed a certified copy of the otder of remand to the cletk of the state court as
requured by 28 U S C A §1447(c)?

Unjustified Entry of Default

II Did the Inal Court err in denying the motion to set aside the entry of default
because

A The answer was timely served/filed withm 35 days after Defendants were
given notice by mail that the order of 1emand had been filed 1n the state
court? OR, 1n the alternative,

B If the answer was 24 days late, good cause exasted to set aside the entry of
default under Rule 55(c), SCRCP, due to the confusion over when the
answei was due, the conceded lack of prejudice, and merntorious defenses?

Denial of Due Process in Default Damages Trial

111 Did the Tnal Court err 1n conducting a default damages trial that deprived the
Defendants of fundamental, due process rights, in that

A The Defendants weie denied the right to introduce evidence on the 1ssue of
damages?
B The Plamtiff was allowed to mtroduce new allegations to which the

Defendants were not allowed to defend?

C The Tnal Court erzed in commenting on the evidence 1 answering a
question fiom the jury?

Denzial of Due Process tn the Award of Punifive Damages

v Did the Tnal Court err 1 allowing an award of pumtive damages founded on tral
ertor and a demal due process?

A Did the Tnial Court err 1n refusing to allow the Defendants a meaningful
opportunity to defend on the Plantiff’s claxm for punitive damages?



B Did the Trial Cowrt enn 1n charging the jury that they had to award pumtive
damages?

C Did the Tnal Coutt enr in allowing the Plaintiff to piesent evidence and
argument on matters not propet for the jury’s consideration in awarding
pumtive damages?

D D1d the Tnal Court err i confirming the award of punitive damages based

on facts not 1 evidence o1 properly deemed admitted even if the default
were proper?

STATEMENT OF THE CASE

This 15 a slander action against an attorney and hus practice, Paul H Hulsey and
the Hulsey Litigation Group, LLC (collectively 1eferred to as “Hulsey”), brought by
Lawton Limehouse, St , the disgruntled defendant in an underlying class action filed in
federal court by Hulsey on behalf of former Limehouse employees | The slander cause
of action 1s predicated on statements made by Hulsey to the news media during the course
of the underlying RICO litigation, which allegedly included statements by Hulsel,y
accusing Limehouse of “creating a perfect racketeening enterpnise just like Tony
Soprano ”

Limehouse filed a summons and complaint 1n this action on Apnl 19, 2006, which
was served on the Defendants on Ap1il 21, 2006 (as to Defendant Hulsey) and Apnl 20,
2006 (as to the Defendant LLC) [ROA 32, Complaint] The Hulsey Defendants filed a

notice of removal® to federal district court on May 5, 2006, which immediately divested

! Maximimo Flotes, et al v Lawton Limehouse, St, et al, CA No 2 04-1295-23
[ROA 127, Class Action Complaint ]

2 Hulsey 1emoved the case based on the pending RICO action 1n federal court which
would be res judicata/dispositive of the truth of the allegations and a complete defense to
the defamation claims [ROA 791, See 12-15-06 Hearing Tr 32 ]
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the state coust of junisdiction over the case 3 [ROA 47, Notice of Removal ] On motion
of Limehouse, the District Judge remanded the matter to state court

The federal court order of remand was signed by U S Distiict Court Judge Houck
on July 19, 2006, and enteted on the docket by the District Court Cletk on July 20, 2006
[ROA 6, 29, Order, Federal Court docket sheet ] A copy of the remand oider was filed
1n the Chatleston County Cletk of Cowt’s Office on July 21, 2006, and on July 27, 2006,
the Charleston County Cletk of Court mailed a notice as to the filing of the remand order
to counsel of record [ROA 26, see Chaileston County docket sheet] Thereafter, on
August 22, 2006, Limehouse filed a request for entry of default, along with affidavits of
service and affidavits of default, in the Chaileston County Clerk of Court s Office [ROA
101-108, Request for entry of default, affidavits of setvice and default ] Limehouse did
not serve the Request for entry of default o1 the affidavits on Hulsey

The Chaileston County of Cletk of Court entered default on August 22, 2006, and
on August 24, 2006, the Cletk mailed a Form 4 order to all parties noting the entry of
default [ROA 26, 109-110, Charleston County Docket Sheet, Form 4 ] On 1eceiving the
notice of entty of default, Hulsey immediately filed an answer* and made a motion to set
aside default on August 29, 2006 [ROA 111, 121, Answez, motion ]

The motion to set aside the entry of default came for heaning before Judge Pieper,
who held that the answer was late and 1ejected the proposition that there was good cause

(o1 excusable neglect) based on the supposed mustake in counting the due date, even

3 Hulsey removed the case to federal court on the grounds that the allegations fell withun
the junsdiction of the still pending federal action [ROA 42, Notice of Removal 11 ]

4 Although by Hulsey’s calculation the answer was not yet due until August 31, 2006



though the parties and the court took different views on what 1s -- as Judge Pieper
himself noted -- a novel question of law [ROA 8, O1der, filed February 7, 2007]

The case then came before Judge Young, who presided over jury tral on damages
on February 4-6, 2008 The jury 1eturned a verdict of $2,390,000 in actual damages and
$5,000,000 mn pumtive damages against the Defendants, and judgment has been entered
as of February 7, 2008 [ROA 17, 18, Jury Verdict, Judgment ]

Hulsey made posttrial motions for judgment notwithstanding the jury’s verdict,
and new tnal, and 1n addition, a Rule 60(b)(4) motion for relief fiom judgment based on
the 1ssue of subject matter jurisdiction and a Rule 60(b)(1) motion for 1elief fiom
judgment based on excusable neglect calculating the due date for the answer [ROA 236,
240, 248, 259, Motions, filed February 25, 2008 ] Judge Young demied all those motions
[ROA 19, Order, May 27, 2008 ] Howevet, 1t was necessary to make a motion for
reconsideration under Rule 59(e), to preserve all 1ssues for appeal, because the order did
not expheitly address on the 1ssues Appellants raised in theur post-trial motions [ROA
297, Motion to Alter or Amend Judgment, filed June 6, 2008 ] Tudge Young demed the
motion to alter o1 amend, [ROA 23, Order, filed September 8, 2008], and Hulsey timely

served and filed a Notice of Appeal on October 8, 2008
STATEMENT OF THE FACTS
Limehouse and his son owned and operated an employment staffing agency, L &

L Services, LLC, in Charleston County In 2004, Hulsey filed a class action lawsuit 1n

federal court on behalf of former Limehouse employees, alleging violations of RICO,
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Racketeer Influenced and Corrupt Orgamzations Act, and other federal and state laws °
Limehouse, his son, and L & L Services were named as defendants As descnbed by
Judge Houck, “the plaintiffs alleged that to obtain cheap labor, the defendants hned
unauthornized aliens and then exploited them under the thieat of deportation” [ROA 182,
Ondet, 5/11/06 ]

As alleged 1n Limehouse’s complaint, on or about Apnl 23, 2004, Hulsey “held a
press confetence or otherwise made false statements about the Plaintiff to certamn new
agencies including but not himated to a reporter fiom the [Charleston] “Post & Couret

staff,” whaich statements included
a) The Plamntiff had engaged 1n a classic racketeering scheme,
b) The Plamtiff’s conduct set the commumty back 150 years,
¢) The Plaintiff engaged in a blatant case or indentuted servitude, and
d) The Plamnt:ff created a perfect tacketeering enterprise just like Tony Soprano

[ROA 37, Complamnt § 11] As further alleged, these statements weie published by the
Chartleston Post & Courier on Apnl 24,2004 [ROA 39, Complant § 18 ]

Limehouse piayed for actual and punitive damages, alleging that he had suffered
genetal damages including embartassment, humiliation, mental suffering, and special
damages including the loss of his business and the legal costs of defending the undetlying

federal class action [ROA 41, Complant page 7 ]

5 Including the Fau Labor Standards Act and the South Carolina Payment of Wages Act,
along with common law causes of action for breach of contract, unjust ennchment and
disgorgement of profits, civil conspiracy and an accounting

hi1)i aliag -

— B e =



In the underlying case, Hulsey’s plamtiff clients survived the Limehouse
defendants’ motions to dismiss ana for summary judgment, and the case was poised for
class action certification [ROA 182, 188, 649, 7 Houck Order, 5/11/06, Motion for
Class Action Certification’, Tr 339] Although Judge Houck found that there were

1ssues for tnal, the case ultimately settled prior to tnal [ROA 644, It 334 ]

ARGUMENT

I Junisdiction has not been revested in the state court because the remand
from federal court 1s not complete under 28 USC A §1447(c), which
mandates that the District Court mail a certified copy of the order of remand
to the clerk of the state court

In removed cases, Section 1446(d) and 1447(c) of Title 28 of the U S Code, 1ead
together prescribe the transfer of jurisdiction fiom state to federal cowrt and the return of
junisdiction to the state court Section 1446(d) states that the state court cannot proceed

until the case 1s temanded

(d) Promptly after the filing of such notice of rtemoval of a civil action the
defendant or defendants shall give written notice thereof to all adverse
parties and shall file a copy of the notice with the cletk of such State
court, which shall effect the removal and the State court shall proceed no
further unless and until the case 1s remanded. (Emphasis added )

Section 1447(c) states that the state court may proceed after the federal court cletk mails a
ceitified copy of the order of rtemand to the cletk of the state court

(c) A motion to rtemand the case on the basis of any defect other than lack
of subject matter jurisdiction must be made within 30 days after the filing
of the notice of 1emoval under section 1446(a) If at any time before final
judgment 1t appears that the district court lacks subject matter jurisdiction,
the case shall be 1emanded An order 1emanding the case may requue
payment of just costs and any actual expenses, including attorney fees,
incurred as a result of the temoval A certified copy of the order of
remand shall be mailed by the clerk to the clerk of the State court The

6 Exhubits C & D to Motion to Set Aside Entry of Default
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State  court may thereupon proceed with such  case.
(Emphasis added )

Since Section 1447(c) cleaily mandates that the retuin of junsdiction be
accomplished by the mailing of a certified copy of the order of 1emand and because there
1s no certified copy of the order of remand to be found 1n the file maintained by the Cletk
of Court for Charleston County (ot any other proof that the district court cletk mailed a
certified copy to the state court cletk), jurisdiction has not been 1evested in the state
court, and 1t was without jurisdiction to proceed with the trial  Therefore, the judgment 1s
void and should be vacated as should be the entry of default and all other orders and
proceedings 1n the state court since the case was removed on May 5, 2006

The South Carolina rules of statutory construction inexorably lead to the
conclusion that under Section 1447(c), jurisdiction does not 1evest 1n the state court until
a certified copy of the order of remand has been mailed by the cletk of the federal court
The cardinal rule of statutory construction in South Carolina is to ascertain and effectuate
the intention of the legistature Miller v_Aiken, 364 S C 303, 307, 613 S E 2d 364, 366
(2005) “The legislature’s intent should be ascertained primanly from the plain language
of the statute ” State v_Landis, 362 S C 97, 102, 606 S E 2d 503, 505 (Ct App 2004)
Indeed, if “a statute’s terms are clear and unambiguous on their face, there 1s no 1o0om for
statutory construction and a court must apply the statute according to 1ts literal meamng
Muller, 364 S C at 307, 613 S E 2d at 366 (emphasis added)

In the context of determining when the federal court loses its junisdiction (to
1econsider its own temand order), the vast majonity of federal courts have held that the

mailing of a certified copy of the remand order 1s the operative event in the return to state
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court junisdiction For example, as stated in Irans Penn Wax Coip v_McCandless, 50
F 3d 217, 227 (3:d Cu 1995)

The general rule 1s that a district court loses jurisdiction over a case once
1t has completed the 1emand by sending a certified copy of the remand
order to the state court See Hunt v_Aciomed Corp, 961 F 2d 1079, 1081
(3d Cu 1992) This view 1s premused on both the language of § 1447(c)
and (d) and the need to establish a detetminable junisdictional event after
which the state court can exeicise control over the case without fear of
further federal interference The district court 1s also barted from
1econsidering 1ts decision if the remand was under § 1447(c) and the case
thereby falls under the bar of § 1447(d) See e g, New Otileans Public
Serv., Inc v Majoue, 802 F 2d 166, 167 (5th Cu 1986) (per curiam),
FDIC v _Santiago Plaza 598 F 2d 634, 636 (1st Cu 1979) (per curiam)

But the physical mailing of the certified copy 1s the key jurisdictional
event to divest the district court of junisdiction, because a remand order 1s
not self-executing Hunt, 961 F 2d at 1081 (citing Bucy v Nevada Constr

Co, 125 F 2d 213 (9th Cu 1942))

Hunt v_Actomed Coip, 961 F 2d 1079, 1081-82 (3rd Cut 1992)’ quoting fiom Browning

v Navarro, 743 F 2d 1069, 1078 (5th Cut 1984)

The federal court 1s completely divested of jurisdiction once 1t mails a
certified copy of the order to the cletk of the state court See 28 USC §
1447(c), 1A T Moore & B Rungle, Moo1e's Federal Practice § 0 169[2 -
1], at 697 (2d ed 1983), 14 C Wnight, A Millet & E Cooper, supra §
3739, at 764-65, see also Bucy v_Nevada Construction Co, 125 F 2d 213
(9th Cur 1942) (district court could 1eview and set aside 1ts own erzoneous
remand order before filing of certified copy of order 1n state court because
remand order 1s not self-executing), Bankruptcy Rule 9027(e) ‘[O]nce a
district court has decided to remand a case and has so notified the state
court, the district judge 1s without power to take any further action’

Federal Deposit Insurance Cotp v Santiago Plaza, 598 F 2d 634, 636 (1st
Cur 1979)

As the Tnal Court noted, the Fourth Cucut has taken the minonty view and held
that mere entry of the order of remand by the federal district court deprives the federal
court of the jurisdiction over any motion/petition to reconsider/iehear the temand In te

Lowe, 102 F 3d 731, 734, 736 (4th Cu 1996) (“Subsection 1447(d) provides only that a

" In that case, the appellate court raised the junisdictional 1ssue sua sponte



remand “order” may not be reviewed, 1t does not condition teviewability on any other
event Thus, the plain language of subsection (d) indicates that a court may not reconsider
its decaston to 1emand, as soon as 1t formalizes that decision in an “order “We hold
that a federal court loses jurisdiction over a case as soon as its order to remand the case 1s
enteted From that point on, 1t cannot 1econsider 1ts ruling even 1f the district court clerk
fails to mail to the state court a certified copy of the remand order ), but see Watson v

Chaileston Housing Authonity, 83 F Supp2d 709 (SD W Va 2000)(after iemand,

continuing federal court yunisdiction over collateral matters such as attorneys fee)
However, the Tnal Cout failed to recognize the significance of the fact that the
Fourth Circuit has not held that jurisdiction revests 1n the state court upon the mere entry

of the remand o1der In the 1ecent 2007 opimion m Bryan v __BellSouth

Telecommunications, 492 F 3d 231 (4th Cu 2007), the court discussed the requirements

of Section 1447(c), 1n an appeal that atose under the All Writs and Ant1 Injunction Acts
The federal court had remanded a claim to state cowrt which proceeded even while the
remand order was on appeal to the Fourth Circuit, and when the Fourth Cucwt reversed
and vacated the remand oider, the defendant applied to state court to dismuss the action,
but the state refused, thereupon, the defendant filed an action 1n federal cout to enjoin
the state proceedings In footnote 1, the Couut stated that

A remand 1s effective when the district court mails a certified copy of the

remand order to the state court, see 28 U S C A § 1447(c) (West 2006), o1,

if the 1emand is based on the lack of subject-matter jurisdiction or a defect

n the removal process, when the 1emand order is enteted, see In re Lowe
102 F 3d 731, 734-36 (4th Cuz 1996)

Howevel, the Court also stated that “it 1s just as clear that the state court reganed
jurisdiction when the district court remanded Count A to state court See 28 USCA §

1447(c) (West 2006) (providing that the state court may proceed with a case once the
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district court mauls a certified copy of the remand order to the state court) ” Id at 241
While these statements constitute dicta, they do not conflict with the Defendants’
contention that the plan reading of the statement mandates that the district court mail a
certified copy of the temand order and only then may the state court proceed

As to the pertinent 1ssue presented here — when/whether jurisdiction 1s returned to
the state cowt — other state courts have held that jurisdiction does not tiansfer until the
statutonily mandated mailing of the certified copy of the oider of temand State ex rel

Nixon v_Moore, 108 S W 3d 813 (Mo App WD 2003) (vacating as void judgment

which was enteted before the federal court mailed a certified copy of 1emand order to

state cowrt), Turner v Healthcare Seivices Group, Inc, 156 S W 3d 431 (Mo App ED

2005) (“State court jurisdiction 1s only restored once a remand order 1s certified and

mailed to the state court ”’), Quaestor Investments, Inc v_State of Chiapas, 997 S W 2d

226 (Tex Sup Ct T 1016 (1999) (holding that “junisdiction revests in the state court
when the federal district court executes the 1emand order and mails a certified copy to the

state court”), Laborers Local No 942 v Lampkin, 956 P 2d 422, 438 (Alaska,1998) (“the

state court apparently did not have jurisdiction of the case prior to 1eceiving the certified
copy of the order 1emanding the case from federal district court” )

Finally, the Defendants proffered to the Trial Court the notice fiom the Clerk of
the District Court for the District of South Carolina that was cizculated via electionuc mail
in February [ROA 296, Notice 8] The notice addresses the 1ssue of affixing the seal of
the court — as may be required by the rules [o1 statute] — 1n this new” woild of electronic

filng The new ptocedure dispenses with the cowt’s literal process of manually

8 Extubit to Defendants’ Memorandum in Support of Posttrial Motions ]
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embossing the seal of the court on documents and substituting a new process (effective
February 19, 2008) of utilizing an electronic seal The notice provides that the electionic
seal will also be used when certifying copies of documents filed 1n the court’s record
Accepting that the Clerk of Court has the discietion and authority to utilize an electionic
seal, this notice highlights the fact that thete 1s a physical process — whethet manually
embossing or electronic seal — that the Clerk must utilize to duly “certify” the authenticity
of copies of the documents that have been filed with the cleik and can be found m the
court’s record

To the extent that it cannot be disputed that the District Court did, in fact enter an
order of temand and that a copy of that order found its way n the file into the Chaileston
County Cletk’s office, no aigument of “substantial” compliance can justify aliowing an
exception to a clear statutory mandate which_governs junsdiction For example, in State
v_Langford, 223 S C 20, 73 S E 2d 854, 860 (1953), the Court included the following
quote 1n 1ts opion  “An accused may waive any matter of form or substance, excepting
only what may relate to the jurisdiction of the court State v Biockhaus, 72 Conn [109]
117,43 A 850" The US Supreme Court has similatly noted that “form 1s substance
with 1espect to ascertamning the existence of appellate jurisdiction ” Canoll v U S, 354
US 394, 406 (1957)

The law demands strict complhiance with legislative mandates as shown i the
appellate court opinions which have consistently held that tax sales must be conducted 1n

strict comphiance with statutory requuements For example, the fallure to mail a

? Overruled to the extent 1t might combimne the concept of the sufficiency of an indictment
and the concept of subject matter jurisdiction State v Gentry, 363 S C 93,610 S E 2d
494 (2005)
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tedemption notice by restricted delivery mail 1s grounds to mnvalidate a tax sale and even
actual notice will not excuse a falute to strictly comply with statutory requuements

Johnson v_Axbabi, 355 SC 64, 584 SE 2d 113 (2003) Simularly, our appellate courts

have nsisted on strict compliance with the requizements of the John Doe UM statute,
finding that a plamntiff's strict comphance with the affidavit iequuiement 1s mandatory and
tefusing to excuse the mandatory requuement where the plaintiff offers up a “functional
equivalent” of an affidavit Collins v_Doe, 352 S C 462, 574 SE 2d 739 (2002) The
Court stated that where the statutory language 1s clear and mandatory, the courts ate
required to apply the statute according to 1ts literal meaming and proceduial iequuements
must be stnictly met Likewise, our appellate courts also have 1epeatedly held that strict
compliance with the venfied claim provision of the Tort Claims Act 18 mandatory See
eg, Vmes v_Self Mem'l Hosp 314 SC 305, 443 SE 2d 909, 510 (1994), Rink v_
Richland Mem'l Hosp 310 SC 193,422 SE 2d 747 (1992) “A claim against a state
entity under the Tort Claims Act must be venfied to entitle a plamntiff to the three-yeat
statute of limitations Substantial compliance 1s not sufficient ” Vines, 443 S E 2d at 910
The federal statute 15 clear and strict complance 1s mandatory In view of the
undisputable fact that the federal district cowst did not mail a certified copy of the temand
otder to the Charleston County Clerk of Court, jurisdiction has not 1evested in the state
court and the judgment should be vacated and the case 1emanded to awart the final step to

complete the return of jurisdiction to the state court

I The Entry of Default should be set aside
As set forth 1n the statement of the case above, Lunchouse served the summons

and complaint on the Defendants on Apnl 21, 2006 (as to Defendant Hulsey) and April
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20, 2006 (as to the Defendant L1.C) Hulsey filed a notice of temoval to federal distnct
court on May 5, 2006, and then Limehouse moved for 1emand, however, he did not move
for entry of default in federal court [See ROA 761, 12/15/06 Heaning Tr 22] After
proceedings mn the federal court, the district judge remanded the matter to state court
The federal court order of rtemand was signed by Judge Houck on July 19, 2006, and
entered on July 20, 2006 A copy (which was not certified) of the order was transmitted
to the state cowrt and filed by the Charleston County Cletk of Cowrt on July 21, 2006,
howevet, the Charleston County Clerk of Court did not mail a copy of the Form 4 notice
of the temand until July 27, 2006

Plamtiff filed a request for entry of default judgment on August 21, 2006 (without
serving a copy upon Defendants) The Chaileston County Cletk of Court entered a
default on August 22, 2006 which was mailed to the Defendants on August 24, 2006
Defendants calculated the due date for then answer as 30 days (plus 5 days allowed for
service by mail) from the Chaileston Court Cletk of Court’s mailing of the notice of
temand However, promptly upon 1eceipt of the notice of entry of default (having not
been eatlier served by Plamntiff with the request for entry of default o1 affidavit of
default), Defendants filed and served then answer on August 29, 2006, along with a
motion to set aside entry of default under Rule 55(c)

Judge Pieper held that the answer was late, and despite the fact that Limehouse
conceded that there was no prejudice, he demed the motion to set aside the entry of
default On appeal, the demal of the motion to set aside entry of default generally 1s
subject to rteview for abuse of discretion Stark Truss Co v Superior Constr Corp, 160

SC 503, 602 SE2d 89 (2004) However, the question of whether the answer was

13
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untimely presents a question of law as to the ptoper counting rule, which question 1s

subject to de novo 1eview on appeal Catawba Indian Tribe v_State, 372 SC 519, 524,

642 S E 2d 751, 753 (2007) (determining the proper interpretation of a statute [or rule] 1s

a question of law subject to de novo review on appeal)

A The Answer was not late

As Tudge Pieper recognized and acknowledged, there 1s no provision 1n out South
Carolina Rules of Civil Proceduze that specifies how to calculate when an answei 1s due
when the action has been 1emoved to federal court and then remanded back to state court
[ROA 762, T Pieper Order, p 3] The parties disagteed about when the Defendants’
answeirs were due Hulsey maintained that the answer was not due until August 31, 2006
because they had 30 days (plus 5 days allowed for service by mail) to answer which time
began runming fiom the Charleston Court Cletk of Court’s mailing the notice of the
iemand (July 27, 2006) Wheteas, Limehouse tepiesented 1n his application for entry of
default that that the answer was due 30 days from service of the summons and complaint,
which would have made the answer late after May 21/22, 2006 — while the action was 1n
federal court However, the 1ssue of an answer never atose 1 Federal Court, and most
notably, Limehouse never moved for entry of default 1n federal court

Rejecting the arguments of both parties, Judge Pieper ruled that the time to answet
should be tolled during the time that the case was removed to the District Cowrt and 1t
resumed runming fiom the entry of notice of remand 1n state comt Accoiding to Judge
Pieper’s calculation the answer was due August 5,2006 [ROA 10, Order ]

In so holding, Judge Pieper cites to a 1957 opmuon from Califorma for the

proposition that time to answer 1s suspended duting removal, and party has unexpired
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time to answer or otherwise plead upon remand '° Howevet, curtent Califorma rules,
West's Ann Cal CC P § 430 90, allows a defendant 30 days (fiom the day the origmnal
court recewves the case on remand) to answer on remand from federal court Rule 12 of
the Arkansas Rules of Civil Procedute, similaily provides that “When any case is
temoved to federal court and subsequently remanded, the plaintiff shall file a certified
copy of the order of remand with the clerk of the circuit court M'and shall forthwith give
written notice of such filing to all parties in accordance with Rule S Any adverse party
shall have 20 days fiom the teceipt of such notice within which to file an answer or a
motion permitted under this rule” (Emphasis added) Texas also has a specific
procedural rule for answering after rtemand, Texas Rule of Civil Procedure 237a, which
provides © When any cause 1s temoved to the Fedetal Court and 1s afterwards remanded
to the state cowtt, the plaintiff shall file a certified copy of the order of remand with the
clerk of the state court’” and shall forthwith give witten notice of such filing to the
attorneys of 1ecord for all adverse parties All such adverse parties shall have fifteen days
fiom the 1eceipt of such notice within which to file an answer * (Emphasis added )

In the absence of any comparable Rule in our South Carohna Rules of Civil
Procedure or any applicable state case law addressing the 1ssue of how to count the time
for answenng after remand, the Appellants’ interpretation 1s eminently 1easonable and

comports with the general policy consideration that our rules, 1n particularly, Rule 55(c),

10

Dauenhauer v_Supenor Cowt, 149 Ca 2d 22, 307 P 2d 724 (1957)

! The 1equuement that a certified copy of the order of temand be filed 1n state court 1s
notable and supports the Appellant’s argument regarding §1147(c)

12 The Texas rule also includes a requuement that a certified copy of the remand order be
filed 1n the states court See footnote 9, supra
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are to be “liberally construed to promote justice and dispose of cases on the merits ”

Melton v_Olenik, 379 S C 45, 664 S E 2d 487, 492 (Ct App 2008)

B There existed good cause to set aside the entry of default under Rule 55(c)
Rule 55(c) allows the circutt court to set aside an entry of default “for good cause
shown ” Rule 55(c) should be liberally construed so as to promote justice and dispose of

cases on the ments In 1e Estate of Weeks, 329 S C 251, 495 S E 2d 454 (Ct App 1997)

“In deciding whether good cause exists, the trial court should consider the following
factors (1) the timing of the defendant's motion for relief, (2) whether the defendant has

a meritonious defense, and (3) the degree of prejudice to the plaintiff 1f relief 1s granted

Pilgrim v_Miller, 350 S C 637, 640, 567 S E 2d 527, 528 (Ct App 2002) , Statk Tiuss

602 SE 2d at 102-103

The Rule 55(?:) standard 1s mote lenient than the standaid for gianting 1ehief fiom
a default judgment under Rule 60(b)(1), SCRCP, which provides that a “court may
1elieve a party or hus legal 1epresentative fiom a final judgment, order, or proceeding for

mustake, inadvertence, surpnise, or excusable neglect ” SCRCP Ricks v Wemrauch,
293 S C 372, 360 S E 2d 535, 536 (Ct App 1987) (citing H Lightsey, J Flanagan, South
Carolina Civil Procedure, 82 (2nd Ed 1985))

The factors to be considered 1n determining whether a default judgment should be
set aside under the stricter Rule 60(b)(1) standard, ate “[t]he promptness with which
tebief 1s sought, the 1easons for the failure to act promptly, the existence of [a]
menitorious defense, and the prejudice to the other parties are relevant ” Hill v_Dotts, 345

S C 304,547 SE 2d 894, 897 (Ct App 2001) (citations omitted)
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While Hulsey steadfastly maintains that the answetr — if even due yet since
junisdiction has not yet revested in the state court -- was timely filed, the Defendants
submut that good cause existed to set aside the entry of default under Rule 55(c), SCRCP,
and Judge Pieper abused his disctetion 1n refusing to grant the motion In the alternative,
Defendants submut that excusable neglect was shown sufficient to ment 1elief fiom entry
of the default judgment under the Rule 60(b)(1) standard

The evidence establishes that there was no willful default in failing to timely
answer Rather Hulsey’s supposed mustake in calculating the due date for the answer was
based on a 1easonable interpretation of the available law In the alternative, the confusion
regarding the due date constitutes good cause and/or excusable neglect, particularly mn
light of the facts that Judge Pieper acknowledged that this was an 1ssue of first impiession
and that the Plaintiff’s own counsel proffered yet a different variation of how to count the
allowable time Defendants had for answering upon remand

In addition to the honest/reasonable mistake and/or excusable neglect in
calculating the due date under these unique circumstances, the record will show that that
Hulsey promptly answered and moved for 1elief fiom the entry of default The recoid
also shows that there exists a mentorious defense and/or mitigation to the asserted causes
of action for defamation, namely, Hulsey did assert and would have pioven the truth of
the allegations In addition, Hulsey did assert a good faith Iitigation pnivilege which
should be presumed from Limehouse’s own “well-pleaded” allegations and the article
itself, and thus, should be subject to Limehouse’s disproof at tnal, urespective of
Hulsey’s supposed default Other mentonous defenses alleged 1n the answer, but which

Hulsey was denied the opportumty to present to the jury, include lack of proximate cause
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mn that Limehouse’s illegal operation of his busmess and prior associated bad pubhicity
wete the reason his business failed and the proceedings 1n the federal RICO action weie
1es judicata as to the truth of the allegations [ROA 111, Answer ]

Finally and foremost, there was no prejudice to Limehouse fiom the short delay 1n
answering — which Plamtiff’s counsel acknowledged at the hearing [ROA 781, 12/15/06
Hearmg Tr 221], while n stnking contiast, Hulsey was severely prejudiced by the
unposition of hability by default, and being foiced to participate in a fundamentally
unfau damages proceeding m which they were demied the mght to dispute/challenge
Limehouse’s one-sided presentation and ultimately subjected to a judgment for an
excessive amount of actual damages and punitive damages

I A new trial should be granted because the unduly restrictive procedure in the
default damages hearing deprived the Defendants of their Due Process rights

As recently as just 30 years ago, the South Carolina Supieme Cowrt had never
addressed the question of the procedure to be followed 1n a default damages hearing In

the absence of any applicable statutory provisions, in Howard v_Holiday Inns, Inc, 271

SC 238, 241, 246 S E 2d 880, 882 (1978), the Comrt summanly decided to adopt a
default damages procedure that limits defendant’s participation to cross-examination and
objection to plaintiff's evidence However, the Supreme Court has also stated that “It 1s
generally 1ecogmzed that courts should closely scrutinize default judgments to prevent
harsh results and drastic action It 1s the policy of the law to favor the trial of cases on the

ments ” Lewis v Congress of Racial Equality and/ot € O R E. Inc, 275 SC 556,

560,274 S E 2d 287, 289 (1981)
Defendants mamtain that the limited default hearing procedure adopted by the

Court — on 1ts face -- deprnives a defendant party of the fundamental due process
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component of any real, effective opportumity to be heard on the 1ssues of damages,
particularly as to the 1ssue of pumitive damages [See ROA 667, Tt 357 ] Defendants
further maintain that even 1f the prescnibed default hearing procedute 1s constitutional,
these Defendants were demied their due process nights 1 this case because the Trial Court
allowed the mtroduction of improper evidence that has severely piejudiced the
Defendants in the award of an unsubstantiated, unjustified, and grossly excessive award
of actual and punitive damages

Surely the Court never intended that a defendant’s procedural default in failing to
timely answer a complawnt be utilized by a plaintiff to change the facts Not could the
Court ever have anticipated that the fact of a defendant’s procedwal default would be
used as a weapon to goad the jury to award pumtive damages against the defendant for
“failing to follow the tules” Even if, for the sake of argument, the entry of default was
pioper, Limehouse should have been limited to the allegations of the complaint, or else
Hulsey should have been allowed to fully meet the merits of the new allegations beyond
the complamnt And, 1n any event, due process demanded that Hulsey be allowed to fully
meet the 1ssue of damages — both actual and pumtive

A The default damages procedure, which restricts a defendant to cross

examnation and objectiea to evidence, does not compert with the Due
Process requirement of a meanmgtul opportunity to be heaxd

The fundamental requirement of procedural due process 1s the opportunity to be

heard at a meaningful time and 1n a meaningful manner Mathews v_Eldridge, 424 U S

319, 333-34 (1976) Even where a party 1s in default and hability 1s deemed admutted,
the defaulting party still 1s entitled to due process which includes notice and an
opportunity to be heard on the matter of unhiqudated damages See Bodygear

Activewear, Inc v _Counter Intelligence Services 946 So 2d 1148, 1150 (Fla App 4
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Dist 2006) Defendants submit that imiting a defaulting party to 1estrictive cross
exammation™ and objection to evidence does not constitute a meanngfiul opportumty to
be heard on the 1ssues of damages, even whete hability 1s deemed admatted

Apart fiom lumited/iestnicted participation 1n the hearing for determunation of
actual damages, Defendants also submit, as discussed moze fully below, that they wete
entitled to fully contest the award of punitive damages by presenting evidence of theu

own See Hunter v Spaulding, 388 SE 2d 630 (N C App 1990) (“error for the judge to

submit the punitive damages 1ssue to the jury without first allowing Mt Spaulding an
opportumity to present evidence addressed to that 1ssue Conducting the tnal in this way
deprived Mt Spaulding of hus nights to be heard and a trial of the punitive-damages claim
and contravened  his due process nghts™)

The Tnal Court’s application of the 1estrictive default damages procedure allowed
Limehouse to present an exaggerated, one-sided story with half-truths and fabrications '
For example, Limehouse alleged 1n his complaint that Hulsey called a press confetence
OR otherwise made false statements to certain news agencies, [ROA 37, Complaint
10, 11] Yet at tnial he was allowed to argue to the jury that Hulsey called a press
confertence [ROA 322, 670, Tr 13, 360] In fact, Limehouse began his opemng

statement describing his case as  “This 18 a case about a rich, hotshot lawyer that called a

B3 In tlus case, the Tnal Court’s restriction on ctoss examunation also included a
constrictive interpretation of the rules on impeachment which made cross examination
virtually powetless

14 The extent to which the Plamtiff was attempting to utilize the entry of default beyond
permissible due process bounds was 1evealed at the very start of the damages tnnal when
the Plaintiff argued that the default even demed the Defendants the nght to seek
sequestration of the witnesses [ROA 314, 11 5]
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press conference with the Post & Courtet ¥ [ROA 322, Tt 13/12 13 ] Yet, Hulsez was
dented the opportunity to prove that he did not call a press conference, rather, he got a
phone call and answeted questions from a reporter [See ROA 819, 4/22/08 Hearing T:
2371
Limehouse painted a pictuie of mmself as an honest, trustworthy business man,
and a wonderful, devoted fanuly man, but Hulsey was prevented fiom presenting a
piobate court order which found that he had mishandled/misappiopriated money fiom
this father’s estate  [ROA 460, 741, Tt 150-52, Ct Ex 2] Limehouse also was allowed
to present effusive testtmony about his sterling 1eputation 1n the community, but Hulsey
was not allowed to present any of the extrinsic evidence that would have proven to the
jury that Limehouse had violated numerous state and federal laws in the conduct of hus
business, mcluding
e withholding over $60,000 i overtime legally due to his employees,
violations,
¢ housing his employees in overctowded, substandard conditions m
violation of local zoning and bulding code violations,
» failing to cairy worker’s compensation insurance as requured by state law,
o failing to pay federal taxes,
Similatly, Limehouse testified that he supposedly lost his business within days of

the April 24, 2004, Post & Couner article, however, Hulsey was prevented fiom offering

15 Hulsey was also deprived of any opporturuty to explan to the jury the nature of class
actions and the mmplication that they alieady had repiesentative plamtiffs to rebut the
accusations by Limehouse that he called the press conference to get more clients [ROA
672, T1 362]
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evidence to show that numerous other articles pnior to the Apnl 24, 2204 article had
destroyed his 1eputation and his business with teports of the violations listed above, and
further 1eports that the was trafficking in 1llegal immgrant labor and selling phony green
caids and social secunty cards 16 And, while Limehouse’s accountant was allowed to
proffer an opimion that L&L was worth $1 3 mullion based on the booked profit for the
first four months of 2004 (because L&L had never shown a profit fiom 1999 — 2003)!,
Hulsey was not allowed to offer any expert evidence as to the real value of L&L m light
of the impact of all violations and bad press which predated the Apnl 24™ article

Due process and fundamental justice demands that even wheie, as here, a
defendant 1s deemed to have admutted hability based on a procedwal default, the jury
should be provided with the truth of the whole story in order to fauly determune the
extent of any injury to the plamntiff and properly award damages within the bounds of the
applicable legal standard

B The Plamtiff was allowed to mtroduce new allegations to which the
Defendants were not allowed to defend

Beyond the allegations in the Complaint regarding the press conference and Post
and Courier article, Limehouse was allowed to present evidence of other allegations
without allowing Hulsey to fully contest the new allegations Thas did not comport with
current practice and constituted a separate violation of due process

One of the fundamental principles of default 1s that upon entry of default, the

defendant 1s deemed to have admaitted the well-pleaded allegations of the complaint

16 See ROA 720, Ct Ex 1 —news articles ]

[ROA 543-547, Tt 233-237]
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The defendant by waiving a contest and suffering a default to be taken
against him, admits the truth of the allegations, set out 1n the plammtiff's
declaration o1 complaint Hence the default authornizes the entry of any
judgment warranted by the facts alleged

EX X X ]

[A]s the effect of the confession 1s hmited to the material 1ssuable facts
well pleaded 1 the declaration or complant Nor does it admiat an
allegation which constitutes a mere conclusion of law

Gadsden v Home Fertilizer & Chemical Co., 89 SC 483, 487-88, 72 SE 15, 17

(1911)(quoting Gallian v_Gilhan, 65 S C 129, 132,43 S E 386, 387 (1903))
A corollary principal 1s that the tnial judge may not grant 1elief beyond that which

ts demanded 1n the pleadings Pinckney v Atkins 317 S C 340, 343, 454 S E 2d 339,

341 (Ct App 1995) (citing River Road Co v Energy Master Products, Inc 300 SC

316,387 S E 2d 694 (Ct App 1989), SCRCP Rule 54(c))
‘When a defendant 1s 1n default, the plamntiff’s right to 1ecover 1s not unlimited and
1s circumscnbed by the complaint he drafted Wiggins v Todd 296 S C 432, 435, 373
S E 2d 704, 705 - 706 (Ct App 1988) In Lews, the Supreme Cowtt was so concerned

by an excessive default damages award that 1t raised the i1ssue ex meto motu, declanng

In the case of unhqudated damages a defendant, though 1n default as to
liabality, has a night to expect that the judgment of the court, o1 the verdict
of the jury, will be 1n keeping not only with the allegations of the
complant and the prayer for relief, but also the proof which has been
submitted Even though the evidence used as a basis for procuing the
$250,000 00 judgment here 1s not before us, this award 1s patently so
grossly out-of-proportion to the delicts alleged 1n the complaint that this
court, as a matter of common law and independent of § 15-27-130, should
not allow the same to stand

See also Jackson v_Midlands Human Resources Center, 296 S C 526, 529, 374

S E 2d 505, 506 - 507 (Ct App 1988) (“Although the defendant 1s 1n default as to hability,
the award of damages must be 1n keeping not only with the allegations of the complaint

and the prayer for 1elief, but also with the proof that has been submutted )

23

remees

—r—



Defendants submit that the Tral Court allowed the jury to impose actual and
pumtive damages based on alleged defamatory (and other alleged wrongful) acts
mtroduced nto evidence by the Plaintaff that weie not pled in the Complant, and thus not
deemed admutted, without allowing the Defendants theur due process rights to fully meet
and contest the accusation

The allegations of the complamt — which are deemed admitted — are

99 Hulsey filed a class action agamnst Plaintiff and his companies which

alleged improper acts and conduct

910 On or about Apnl 23, 2004, Hulsey “held a p1ess conference o1

otherwise made false statements about the Plaintiff to certain news

agencies including but not limited to a reporter from the Post & Courer

staff ~

911 Dunng the news conference, Hulsey “made false and defamatory

statements”

a that the Plaintiff engaged in classic racketeenng scheme,

b that the Plaintiff’s conduct set the commumty back 150
years,

c that the Plamntiff engaged in a blatant case of indentured
servitude,

d that the Plaintiff created a perfect 1acketeening enterprise
just like Tony Soprano

[ROA 32, Complaint ]
As the Tnal Court mtially mstructed the jury, the Hulsey’s failuze to answer
constituted an admission that he/they made THESE false statements at THAT press

confetence (or “otherwise™) and “default” damages — actual and pumtive — could not be
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awarded on the basis of that single incident of defamation Limehouse’s attorney even
admutted that “all this case 1s about 1s damage to Mt Limehouse’s reputation as a 1esult of
those four statements that I put in the complaint” [ ROA 377, Tr 68, lines 22-23 ]
Plaintiff’s counsel further specifically proclaimed that this case in solely about the articles
m the Post & Courter [ROA 378, Tr 69, hnes 3-4 ] Howevet, the Trial Court impropetly
allowed Limehouse Plaintiff to make additional accusations, without allowing Hulsey to
fully defend
Limehouse was allowed to testify that Hulsey had 1un the false statements on his
Firm web site for the last thiee years including up to the morning of trial and that the web
site violated some unspecified court order, [ROA 367, Tr 58], and to compound this
entot, the Plamtiff’s attorney was allowed to aigue in closing that the web site justified
pumitive damages [ROA 682, Tr 372] Even though no such allegations were made 1n
the complaint and thus were not deemed admutted, Hulsey was piecluded fiom proving
up the content of the web site and allowing the jury to learn the truth about those
allegations and the article — perhaps most cuitically, that Limehouse was never mentioned
on the web site  [ROA 745, See Ct Ex 3 — printout of website ]
C The Trial Court improperly commented on the facts
The prejudice was tevealed (and even exacerbated) when the jury specifically
asked about the website and whether the link to the article was still thete “Is the links to
the Apnl 24, 2004 article still on Mt Hulsey’s web site? If not, when was 1t rtemoved?”’
[See ROA 710, 759, T1 400/17-19, Ct Ex 4 — jury question ] Even though the web site
had not been the subject on any of the allegations in the complaint, and despate the fact

that Hulsey had been denied the 11ght to piesent evidence o1 show the jury the actual web
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site  [ROA 711, T1 401/19-22], the Tnal Court told the jury that the article was still
linked as of Monday of trial [ROA 714, T1 404/5-7 ]

Beyond the impropriety of allowing Limehouse to 1each beyond the complaint
without allowing Hulsey to respond, the Trial Court’s answer to the jury constituted an

impioper comment of the facts [See ROA 713, 403 — objection] Sierra v_Skelton, 307

SC 217,414 SE2d 169, 174 (Ct App 1992)(“A tnal judge should not imntimate to the
jury any opion on the facts of a case, whether mtentionally or unintentionally China v
City of Sumter, 51 SC 453,29 SE 206 (1898)") Perhaps even more mexplicably,
Limehouse was allowed to testify that the link on the web site was a violation of a court
order while Hulsey was piecluded from introducing the very court order/proceedings
fiom the federal class action which indisputably evidences that there was no prohibition
from mentioning the case on the firm website [ROA 815, Federal Court Transcript
8/18/04, tendered at 4-22-08 hearing on posttrial motions, see Tt 19-20 ]

v The Award of Punitive Damages 15 founded on trial error and constitutes a
demal due process

A The Defendants were entitled to a meaningful opportunity to defend
on the Plamntiff’s claim for pumtive damages

It 1s beyond contravention that the process of assessing pumtive damages 1s
subject to the protections of the Due Process Clause of the Fourteenth Amendment of the
United States Constitution and the topic of pumitive damages has been a relatively
fiequent subject of decisions fiom U S Supreme Court and the South Carolina Appellate

Courts over last two decades Pacific Mutual Life Ins v Hashp, 499 US 1 (1991),

BMW of North America, Inc v _Gore, 517 US 559, 568 (1996) (“The Due Process
Clause of the Fourteenth Amendment prohibits a State fiom 1mposing a grossly excessive

punishment on a tortfeasor ), see also Gamble v _Stevenson, 305 S C 104, 406 S E 2d
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350 (1991), S C Farm Buieau Mut. Ins v Love Cheviolet, 324 SC 149, 478 SE 2d 57
(1996), Atkinson v_Orkin Exterminating Co 361 SC 156, 164, 604 S E 2d 385, 389
(2004)

As a threshold matte:, the trial court must assess the culpability of a defendant's
conduct to detetmine whether pumitive damages should even be submuitted to the jury

South Carolina Farm Bureau Mut Ins Co v_Love Cheviolet, Inc, 324 S C 149, 478

SE2d 57, 58 (1996) And, while the jury has broad discretion 1n awarding pumtive
damages (o1 not), any award 1s subject to review by the trnal court

In Gamble, this Court developed an eight- factor (now ten factor) post-verdict

review that trial courts are requuzed to conduct to determine 1if a punitive damages award
comports with due process In Gore, the United States Supreme Court has also set forth
three gwideposts that trial courts must apply to an award of pumitive damages to
determine whether the award violates due process

Unde: state and federal constitutional due process standaids, the jury and the Trial
Cowrt must consider the following factors 1n awarding/reviewing punitive damages

(1) the chaiacter of the defendant's acts

(2) the nature and extent of the harm to plamtiff which defendant caused o1
mtended to cause,

(3) defendant's degiee of culpability,

(4) the pumishment that should be imposed,

(5) duration of the conduct,

(6) defendant's awareness ot concealment,

(7) the existence of simular past conduct,

(8) hikelihood the award will deter the defendant or others from like conduct,

(9) whether the awaid is reasonably related to the harm likely to result fiom
such conduct, and

(10) defendant's wealth or ability to pay

Austin v_Specialty Tiansp Services, Inc, 358 S C 298, 594 S E 2d 867, 875 (Ct App

2004)
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Under Gote, 517 U S at 575, the Tnial Court must review the constitutionality of
a pumitive damages award by determining whether the award was 1easonable undet the
following guideposts (1) the degiee of 1eprehensibility of the defendant's misconduct, (2)
the disparity between the actual and potential harm suffered by the plamntiff and the
punitive damages award, and (3) the difference between the pumtive damages awarded
by the jury and the civil penalties authorized or imposed in comparable cases See also

James v Horace Mann Ins Co , 371 S C 187,638 S E 2d 667, 670 (2006)

In view of the development of constitutional Jaw on punitive damages, Hulsey
maintains that, notwithstanding the impact of a procedural default on the question of
liability and the assessment of actual damages, due process entitles a defaulting party to
fully contest any claim for punitive damages

As to the award of punitive damages 1n this case, Hulsey further contends that the
Tnal Court erred 1n allowing Limehouse to go into matters beyond the bounds of the
complaint while restuicting Hulsey’s ability respond, durecting the juty to impose
punitive damages based on default without exercising the trial court’s obligation to
mdependently make the threshold determination of whether the defendants’ conduct 11ses
to the level of culpability to justify imposition of punitive damages, and nstructing the
jury [ROA 705, Tr 395, lines 11-12], and submitting a verdict form that did not give the
jury an option to decline to award any punitive damages

B The jury should have been given the option of awarding no pumtive
damages to the Plamtff

As a matter of state and federal law, the Tnal Court erred in instructing the jury
that 1t had to award pumitive damages and submitted a jury verdict form that 1equued the

jury to make an award of pumitive damages [ROA 705, 707, 17, Tt 395, 397/16-22,
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Verdict form ]

“Punitive damages are allowed in the interest of society in the nature of
punishment and as a warming and example to deter the wrongdoer and others from
committing like offenses 1n the futuze Moreover, they serve to vindicate a private nght

by requuing the wrongdoer to pay money to the injuted party ” Austin v _Specialty

Transp Services, Inc, 358 S C 298, 594 S E 2d 867, 874 (Ct App 2004) To establish
a claim for punitive damages, the plantiff has the burden of proving such damages by
clear and convincing evidence S C Code Ann § 15-33-135 Howevet, even upon such
proof, punitive damages are quintessentially a question of disctetion, not right

The US Supieme Couwrt held in Smmth v Wade, 361 US 30, 52 (1983), that a
finding of 1ecklessness o1 malice or conscious distegard does not mandate an award of
pumtive damages “A key featuie of pumitive damages — that they ate never awarded of
nght, no matter how egregious the defendant’s conduct ‘If the plamtiff proves
sufficiently serious misconduct on the defendant’s part, the question whether to award
punitive damages 1s left to the jury which may or may not make such an award’ D

Dobbs, Handbook of the Law of Remedies 204 (1973)” See Kuzmk v Bees Feny

Associates, 342 SC 579, 538 SE2d 15, 32 (Ct App 2000) (master did not abuse

discretion 1n decliming to award punitive damages “where an examination of the totality
of the evidence in the 1ecord does not justify the imposition of pumtive damages™), see

also Hunter v Spaulding, 388 SE2d 630 (NC App 1990) (“Pumtive damages, in

contiast, ate not tecoverable as a matter of right but ate always within the discretion of

the trier of fact See Hamms v Queen City Coach Co, 220 NC 67, 16 SE 2d 464, 465

(1941
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C The Plaintiff should not have been allowed to present evidence and
argument on matters not proper for the jury’s consideration in
awarding pumitive damages

Beyond the prejudicial errors of holding Hulsey 1n default with the consequence
of deeming him to have admitted hability and then tying his hands and depriving hum of
his due process nghts to a meamngful opportunity to meet the claim for damages (actual
and punitive) damages, Limehouse was allowed to use the fact of thus procedural default
as a weapon to inflame the yury and inflate the punitive damages award

Logically, the Trial Court necessarily had to explamn to the jury about the
default/deemed admissions and the procedure for the trial, however, the jury was
mmpropetly led to believe/allowed to consider the Defendants’ default as wrongful
conduct warranting punitive damages  The transcnipt shows that the Tnal Court’s
explanation and repeated commentary to the jury about the Defendants’ default and
deemed admissions was unjustified and unfauly prejudiced the Defendants by inferning
to the jury that Defendants has done something “wrong” which could be “punished” by
an award of punitive damages

In the opening explanation to the jury, the Trial Court 1epeatedly told the jury that
the Defendants failed to answer and the allegations were deemed admitted [ROA 316
318, It 7, lines 9-13, Tt 8, lines 4-7, 8, lines 23-24, Tr 9, lines 1-63 ] Then, during
closing argument, the Plaintiff’s counsel started off by telling the jury that the Defendants
didn’t play by the rules when they failed to imely answer and concluded his closing with
yet another accusation about the Defendants not playing by the rules

Thank you all for listening to use over these past couple of days

You know, when we handle hitigation, we handle trials of cases in this

court and 1n state court, we play be certain rules Everybody in this

courttoom 1s bound by those rules We’re bound by the rules, the
defendants ate bound by the rules

30

_— [T ——



Now, the defendant’s don’t like the rules, but they’te the rules, and
they’ve got to abide by them [ROA 668, T1 358/15-22 ]

*kk %k

We all got to play by the 1ules We t1ied to play by the rules, but
I’m not sure about the other side [ROA 687, I1 377/15-17]

Finally, 1n the mnstructions to the jury, the Tnal Court agamn tepeatedly commented — to
the pomt of dwelling on — the fact that Hulsey did not “timely” answer [ROA 698, 701,
T1 388/17-23, T1 391/12-14] The uony 1s that despite the good faith dispute amongst
counsel and the court over the actual appropriate tumuing of the answei, Plaintiff's counsel
was allowed to insinuate Hulsey overtly and intentionally refused to play the rules and
thumbed his nose at the system, which was absolutely untrue Hulsey had already been
purushed by the process of deeming the allegations admutted Due process cannot
countenance the imposition of further pumishment by allowing the jury to consider a
procedural default as a basis for imposition of pumtive damages

The Trual Court also allowed Limehouse to piesent other evidence and arguments
about 1ssues that were not proper for the jury’s consideration on punitive damages As
discussed above, Limehouse was allowed to prove-up and atgue that the web site link to
the article showed lack of temorse and a continuing duration of conduct [ROA 682, Tr
372/19-257 In another example, the Tnal Court allowed Limehouse to present evidence
as to supposed harm suffered by others (Plaintiff’s family members) who ate not parties to
this action This mncluded testimony about how the article upset Limehouse’s pregnant
daughter and sent her into ptematwe labor, and how his grandchuldien were sufferning
because he could not afford to help with therr education [ROA 626-627, 637-641, Tr 316-
17, 327-331] Philip Momms USA v Williams, 127 S Ct 1057 (2007) (pumitive damages

cannot be awarded to punish defendant for harms visited on others)
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Limehouse was allowed to present testimony that Hulsey had demanded $6 5
malhon to settle the underlying RICO case and then eventually settled for $20,000 which his
attorney characterized as “nuisance value,” [ROA 643, Tr 333-35], which evidence
Limehouse was allowed to use to portray Hulsey as a greedy, “hotshot” attorney, [ROA 384,
450-451, 672, Tr 75, 141-42, 362 ] And despite the fact that the settlement negotiations
were not part of the allegations of the complamt (thus not deemed admutted), Hulsey was
prohibited fiom presenting any evidence to clanfy the terms of the settlement (1e the
difference between settling a potential class action versus two/three imndividual defendants),
while Limehouse was allowed to artogantly proclaim in closing argument that he did not
know and did not caze what happened to the $20,000, and even speculated that Hulsey
would have “lined his pockets” with a $6 5 million settlement [ROA 673, Tt 363/7 13 ]
And, perhaps most importantly, Hulsey was not allowed to elicit any of the evidence that
Hulsey was handling the RICO case pio bono, he did not need any more clients to proceed
with the class action because he already had his reptesentative plaintiffs, and finally Hulsey
did not 1ecerve any fee from that settlement, any and all of which certainly would have
1efuted the accusation that Hulsey was “greedy ” [ROA 651, 819 Ti 341, 4/22/08 Heating
T1 23] Smmularly, 1n the face of the accusation of greed, Hulsey was not allowed to present
any evidence of lis considerable charitable donations and woik for the homeless and
hungty [ROA 450-451, Tr 141-142]

Finally, the yury was perrmtted to hear that Defendant Hulsey’s net worth was
$81,556,986 51 based on a financial statement from May 6, 2006, [ROA 575, Tt 265,]
but Defendants were prohibited from showing that Plaintiff knew, as a result of requests

for admassion, that the most 1ecent financial statement of June 6, 2007 1eflected a net
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worth of $32,802 776 27 Defendants were prohibited from explaining that the majonty
of Defendant Hulsey’s net worth 1s 1epresented by his indivisible share of his former
firm’s so-called Tobacco Receivable This 1s a structuted legal fee owned by Ness
Motley, n/k/a Motley Rice The fee 1s paid quarterly for the next twenty years and 1s
subject to offsets for administrative expenses and claims of others to the extent that there
are contingent liabilities of the former firm Because the fee 1s owned by Motley Rice,
Defendant Hulsey cannot accelerate his payments Further, the figure of $32,802,776 27
reptesents the present value of Defendant Hulsey’s interest in the structured fee which he
cannot piesently obtain This fee is not liquid and would not be available to enable to
Defendant to pay a judgment The Tobacco industry has no obligation other than to make
quarterly payments based on a calculation that takes into consideration a myriad of
factors which canld reduce the amount The piesent value of this twenty year payout 18
not liquid and not available to the Defendant, either If it were available, 1t would be
subject to taxes at the highest federal 1ate, as well as a 7% South Carolina state tax, which
m effect would cut 1t by motre than one half

Thus, the evidence produced by the Plamtiff grossly misstated the true status of
Defendant Hulsey’s financial worth and ability to pay Failing to allow Hulsey to explain
that the majonty of tus net worth 1s not liquid and unavailable for payment of a pumtive
damages awatd, as well as being subject to contingent liabiliies and uncertainties, was a

highly prejudicial, denial of due process
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D The Tral Court erred m confirming the award of punitive damages
based on facts not 1n evidence or properly deemed admitted even 1f
the default were proper

Apart from and beyond the denial of due process in the jury’s consideration and

award of punitive damages, the Trial Court’s review under Gamble and Goie was also

infected by the procedural violations/defects While the Tnial Court’s Gamble review 1s
subject to abuse of discretion 1eview, an appellate court 1eviews de novo the tual court's

application of the Gore guideposts James v_Horace Mann Ins Co, 371 SC 187, 638

SE2d 667, 671(2006) Under the unduly restnictive default damages procedure
enforced by the Trial Court, any consideration beyond the allegations 1enders the Inal
Court’s consideration on these factors an ertor or law o1, at the least, an abuse of
discretion

As to the question of Hulsey’s degree of culpability, the Trial Cowt found that
there was clear and convincing evidence that Hulsey intentionally defamed the Plantiff
by holding a press confetence [ROA 24, 9/8/08 Oider ] However, there was no
“evidence” presented that Hulsey called a press confertence Rather, as discussed above,
Limehouse pled in the alternative and Hulsey was derued the opportumity to piesent
evidence that he did not call the press conference and only answeied question posed by a
1epoiter that imtiated the call to hum

Even moie inexplicably, the Tral Cowrt reached beyond the “admuitted”
allegations of the complaint and the evidence submutted at trial to make a “finding” as to
duration of the conduct On this point, the Trial Court found that “[T]here was clear and
convincing evidence presented at the damages hearing that the allegations made wete not
spontaneous 1n that the piess conference and the allegations were planned as part of the

filing of a lawswit against the Plamntiff, and that such planning necessarily took place over
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a pertod of weeks 1f not months ” [ROA 24, 9/8/08 Order, page 2 ] Again, thete was no
“admussion” o1 evidence of any press confertence But mote inctedibly, there was no
evidence of any weeks of months of planning

Finally, as to other “appropriate” factors, the Trial Court stated that he had
considered the fact that Hulsey was not able to piesent mitigating evidence due to the
constraints of the default damages hearing [ROA 25, 9/8/08 Otder page 8 ] Howevet,
that was a token, hollow gesture because 1n the next sentence, the Trial Court stated that
he was “privy to most if not all of the evidence the Defendants wished to present” and he
considered the jury’s verdict reasonable mn light of that evidence Despite the Trial
Court’s bold assertion, the record will show that the Defendants were only able to make
generalized arguments with baie proffers from which the Inal Court could not fauly
speculate how the jury would have weighed all the evidence the Defendants would have
submutted if they had been afforded their due process nghts to a meaningful opportunity

to be heard and refute/disprove to the Plamntiff’s fabrications and half-truths

CONCLUSION

At the threshold, Hulsey Defendants submut that the state court did not have
junisdiction make an entry of default o1 proceed to judgment because junsdiction been
not yet tevested 1n the state court because the District Court has not mailed a certified
copy of the order of 1emand to the clerk of the state court as required by 28 USC A
§1447(c)

The Hulsey Defendants further submut that the Trial Court erred n refusing to set

aside the entry of default because the answer was not late, ot 1n the alternative, there was
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good cause under Rule 55(c) because any muscalculation of the due date was excusable
given the absence of any state rule o1 appellate opimion addiessing the 1ssue, and Plamntiff
conceded there was no piejudice

Even 1if thus Coutt wete to find that jurisdiction has revested 1n the state coust and
the Tnal Court did not en1 o1 abuse its disctetion 1n refusing to set aside the default, the
Hulsey Defendants were dented theur due process 11ghts in the conduct of the damages
tnal which did not allow them a meaningful opportunity to meet the issue of damages
(both actual and punutive) o1 defend on allegations beyond the complaint

And, finally, the juty’s award of pumtive damages as 1eviewed and confirmed by
the Tnal Court constituted a violation of due process because the Defendants were not
afforded a meamingful opportunity to defend on pumtive damages, and the jury was
allowed (in fact, requured) to awaid punitive damages based on improper arguments,
“admussions” beyond the complaint, and speculation not even 1n evidence

For these reasons, the Appellants respectfully request that the Coust 1everse the
judgment and i1emand the case to await comphance with Section 1447(c) necessary to
1evest junisdiction in the state court, and allow the Defendants to defend the claims
against them on the ments 1n a tnal that comports with the due process 1equuements of

the State and Federal Constitutions
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STATEMENT OF THE CASE

The Respondent, Lawton Limehouse, Sr, ( Limehouse™) filed this action in the Court of
Common Pleas for Charleston County on Apnl 19, 2006 seeking recovery against the Appellants,
Paul H Hulsey and the Hulsey Litigation Group, LLC, collectively (“Hulsey”) pursuant to a
cause of action for defamation (R pp 35-41,Complaint) The Appellant, Paul H Hulsey, was
served with the Summons and Complaint on Apnl 21, 2006 (R p 103,Affidavit of Service)
The Appellant, The Hulsey Litigation Group, LLC was served with the Summmons and Complamt
on Apnti 20, 2006 (R p 104,Affidavit of Service) Hulsey filed a Notice of Removal to Federal
Distrnict Court on May 5, 2006 (R pp 42-84, Notice of Removal) Limehouse filed a Motion to
Remand to State Court on June 2, 2006, on the basis that the Limehouse’s Complaint alleged a
cause of action for common law defamation which does not arise under federal law or involve a
substantial question of federal law (R pp 88-93,Plaintiff’s Motion to Remand and Memorandum
in Support of Plaintiff’s Motion to Remand)

The federal court, by Order of Judge C Weston Houck, dated July 19, 2006, remanded
the case to the state court on the basis that federal question junisdiction was not present Judge
Houck’s remand order 1s dated July 19, 2006 and was entered 1n the clerk s office for the federal
court on July 20, 2006 (Rp 6,filed Order of Remand) The clerk of the federal court
electromcally filed the order of remand in the clerk’s office of the state court on July 21, 2006
(R pp 1-5 filed copy of order of remand to state court together with fedeial court s dochet repoit)

On July 27, 2006, the Charleston County Clerk of Couit mailed a notice of filing of the

remand order to all counsel of record (R p 7,clerk’s notice of entry of temand order dated July
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27, 2006)

On August 22, 2006, Limehouse filed a Request for Entry of Default along with the
Affidavits of Services and Affidavits of Default in the Charleston County Clerk of Court s office
(R pp 101-106,Requests for Entry of Default, Affidavit of Service and Affidavit of Default)

The Charleston County Clerk of Court entered defaults against Hulsey on August 22,
2006 (R pp 107-108, clerk’s entry of defaults) On August 24, 2006, the clerk mailed the notices
of entry of default to all counsel of record (R pp 109-110,Clerk’s notice of entnies of default
dated August 22, 2006)

On August 29, 2006, Hulsey filed a Motion to Set Aside Entry of Default pursuant to
Rule 55(c) SCRCP (R pp 123-228,Motion to Set Aside Entry of Default and Exhibits )

The Motion to Set Aside Entry of Default came before Judge Danny Pieper on December
15, 2006 for heaning By Order filed February 7, 2007, Judge Pieper denied Hulsey’s motion to
set aside default and allow untimely answer and ordered that Hulsey should be given notice of
any unhquidated damages heanng (R pp 8-16,0rder of Judge Danny Pieper filed February 7,
2007)

The case came before Judge Roger M Young who presided over a jury tnal on damages
on February 4-6, 2008 The jury returned a verdict of $2,390,000 00 1n actual damages and
$5,000,000 00 1n pumitive damages against Hulsey The judgement was entered on February 7,
2008 (R pp 17 -18,Jury Verdict/Judgment)

Hulsey then filed post-trial motions Hulsey moved to dismiss for lach of subject matter
jurisdiction, moved for relief from judgment based on mistake and/or neglect, moved for new

trial absolute, and moved for a new tral on pumitive damages (R pp 236-263, motions filed
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February 15, 2008) By Order filed May 23, 2008, Judge Young demed Hulsey’s post-trial
motions (R pp 19-25, Order filed May 27, 2008)

Hulsey then filed a Motion to Alter or Amend Judgment dated June 6, 2008 (R pp 297-
308, Motion to Alter or Amend Judgment filed June 6, 2008) By Order filed September 8,
2008, Judge Roger M Young, granted Hulsey’s Motion to Alter or Amend as to the enumeration
of the Court’s post-trial review of the jury’s award of punitive damages and demied Hulsey’s
Motion to Alter or Amend as to the remaimng issues raised (R pp 23-25, Order of Judge Roger
M Young’s filed September 8, 2008)

STATEMENT OF THE FACTS

This 1s an appeal from the following orders (1) Judge Danny Pieper’s Order denying
Defendants’ Motion to Set Aside Default filed February 7, 2007, (2) the yjudgement entered on
the jury’s verdict on February 7, 2008, (3) Judge Roger M Young, Sr ’s Order denying
Defendants’ post-trial motions filed May 23, 2008, and (4) Judge Roger M Young, Sr’s Order
Denying Defendants” Motion to Alter or Amend except as to the enumeration of the Court’s
post-trial review of the jury’s award of pumtive damages

As alleged in the Complaint, this case arose from false and defamatory statements made
by Hulsey at a press conference or made to a reporter with the Charleston Post and Couner The

statements included

A That the Plamntiff engaged 1n a classic racketeering scheme,

B That the Plaintiff’s conduct set the commumty 150 years,

C That the Plaintiff engaged m a blatant case of indentured servitude,

D That the Plaintiff created a perfect racketeering enterprnise just like Tony Saparano
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(R p 37,Complaint, paragraph 11)

Limehouse and his son owned and operated an employment staffing agency, L&L
Services, LLC 1n Charleston County = Limehouse had worked and devoted his full time and
efforts to establish the staffing agency since 1999 (R p 36,Complaint paragraphs 6 and 8)

Paul H Hulsey 1s a licensed practicing attorney, with Appellant, The Hulsey Litigation
Group, LLC, which has 1ts principal place of busmess i Charleston County, South Carolina
(R p 32, Complamt, paragraph 2)

In 2004, Hulsey filed a class action lawsuit on behalf of certain individuals agaimnst
Limehouse and L&L Services, LLC, which lawsuit alleged improper action and conduct on the
part of Limehouse and L&L Services, LLC (R p 37,Complaint paragraph 9)

The Statements made by Hulsey to the Post and Couner reporter were made within the intent of
bolstering the class action lawsuit which Hulsey filed against Limehouse with the intent to attract
mdividuals who would become members of the class action suit so that Hulsey could potentially
earn large sums of money as legal fees (R pp 38-39,Complaint paragraph 16)

The statements made by Hulsey were pubhished in the Post and Courier on Apnl 24,
2004 According to the testimony of the Director of Circulation for the Post and Couner, 99,147
newspapers were sold on Apnl 24, 2004 and the newspaper was read by 237,952 people
(R p 607, Line 6 to p 608, Line 23) The newspaper article that was published by the Post and
Courter on Apnl 24, 2004 came out on Saturday At the time the newspaper publication came
out Limehouse s staffing agency employed approximately 200 people, had 15 vans, @ linc of
credit with the bank, and the business was runming well (R p 355,Lines 13-23) On the

following Monday morming Limehouse s customers started calling and cancelling Limehouse’s
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employees By 10 00am on the Monday following the publication, Limehouse was out of
busmess (Rp 357, Lines 11-25)

According to the testimony of Limehouse’s expert, Limehouse’s business, L&L Services,
LLC, was valued at $1,371,170 00 as of Apnl 24, 2004 when the newspaper article was
published Limehouse owned a fifty (50%) interest in L&L Services, LLC and therefore
Limehouse’s damages for the loss of the business totaled $685,585 00 (R p 358, Lines 14-22)
Limehouse testified that when the newspaper was published Limehouse was humiliated and
embarrassed (Rp 360, Lines 18-21) He was depressed and could not sleep, and lost 15 lbs
(Rp 362, hnes 2-14) After the newspaper was published, Limehouse, was unable to find a job
in the area and took a job in Georgia which was 300 mules from lus home (R p 362, line 15 to
p 363 Lines 21) Limehouse was paid nothing for working 1n 2004 other than his expenses
Limehouse eamed $5,000 00 1n 2005 and 8,000 00 in 2006 He earned $18,000 00 1n 2007 (R p
365, Lines 1-10) After the publication Limehouse had to borrow money from a number of
individuals including his son-in-law to be able to take care of himself and his family (R p 366,
Lines 8-18)

According to the testimony of Limehouse’s banker, following the newspaper publication,
Limehouse lost his busimess and had to liquidate his business assets and personal assets to pay
down the debt that Limehouse owed to the bank (R p 493, Lines 14-25)

According to testtimony of Berndette Dewitt, employed with Bank of Amenca, the
Appellant, Paul H Hulsey, filed a financial statement with the Bank of America on May 17,
2006 Paul H Hulsey’s financial statement mdicated that he had a net wotth of $81,556,986 51

(Rp 574,Lme 17top 577, Line 12)
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Limehouse prayed for actual and pumitive damages alleging that he had suffered damages
including embarrassment, humiliation, mental suffering and special damages including the loss
the business (R p 41 Complaint, paragraphs 26 and 27)

ARGUMENT

I Jurisdiction was revested m the state court as soon as the order of remand

was entered n the federal court

Hulsey alleges that jurisdiction did not revest 1n state court because the district court clerk
failed to send a certified copy of the remand order to the state clerk of court The Fourth Circuit
has held, however, that when the federal district court’s remand order 1s entered 1n federal court
that the federal court 1s divested of junsdiction even though no certified copy of the order of
remand was mailed to the state court

In Inre Lowe, 102 F 3rd 731, (4™ Cir 1996 ) the remand order was entered on the district
court docket and the district court clerk sent a copy of the order to the state court, however, “the
copy that the state court received lacked the blue backing stating that 1t was “certified” ”

In holding the Federal Court loses its jurisdiction over a case as soon as an order to
remand the case 1s entered, the Court In Inre Lowe stated

“Logic also indicates that 1t should be the action of the court (entering an order of

remand) rather than the action of a clerk (mailing a certified copy of the order)
that should determine the vesting of jurisdiction Citing Van Ryn v _Korean Air
Lines, 640 F Supp 284,284 (CD Cal 1985) To hold otherwise would
impermissibly elevate substance over form One party should not arbitrarily
receive a second opportunity to make 1ts arguments due to a clerical error In
sum, the plan language of the statute, the pohicy behind 1t, and logic all support
the conclusion that § 1447 divests a district court of junisdiction upon the entry of
its itemand order °

The Fourth Circuit i1n Bryan v_Bellsouth Commumcations Inc 492 F 3rd 231, 242(4th
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Cir 2007) stated that

‘a remand 1s effective when the district court mals a certified copy of the remand order
to the state court, see 28 U S C A §1447(c) (West 2006), or, 1f the remand 1s based on the
lack of subject-matter jurisdiction or a defect in the removal process, when the remand
order 1s entered "Citing re Lowe, 102 F 3d 731, 734-36 (4™ Cir 1996)

In thus case, Judge Houck remanded the case to state court because federal question jurisdiction
was not present Judge Young was correct in holding that the mere entry of the order of remand
by the federal district court deprived the federal court of junsdiction

In this case, Judge Weston Houck’s order of remand was entered 1n district court on July
20,2006 (R p 6, filed order of remand dated July 19, 2006) The clerk of the district court then
electronically filed the order of remand with the clerk of the state court on July 21,2006 (Rp 1,
state court clerk’s filed copy of the order of remand )

By Order of Chief Judge of the Umted States District Court, Joseph F Anderson, Jr,
dated February 18, 2005 the distnict court established an electronic case filing system (ECF)
effective February 28, 2005 (R pp 861-862, Order of Chief Judge Joseph F Andeison, Jr, dated
February 18, 2005) Judge Anderson’s order also states that

‘the United States District Court of the District of South Carolina shall establish an ECF
- system by adoption of the ECF policies and procedures ”

(R pp 861-862, Order of Judge Anderson dated February 18, 2005)

The ECF policies and procedures of the District Court of South Carolina which were 1n
effect at the time the remand order was entered states*‘when a document 1s filed electronically,
the electronic record constitutes the official record The filed document 1s binding as the official
record (ROA 871, ECF policies and procedures of the Distrnict Court of South Carolina,

paragraph 6 2)
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Hulseys argument concerning subject matter of jurisdiction makes no sense They
request this Court to find that neither the federal court or state court had junisdiction over
Limehouse s case even though the case was properly filed and served in Charleston County

13 The Entry of Default should not be set aside as Judge Pieper’s ruling 1s not

without evidentiary support or controlled by some error of law

The South Carolina Court of Appeals m Wilhams v_Vanvolkenburg, 312 S C 373,374

440 S E 2d 408, 409 (S C_App_1994) stated that

“A court may set astde an entry of default for good cause shown ” Rule 55(c) SCRCP
Whether good cause 1s established 1s within the discretion of the court Winn v_Shearson
Leaman Brothers Inc 298 S C 462, 381 S E 2d 499 (Ct App 1989) This Court will not
disturb a discretionary ruling on an appeal unless 1t appears the ruling 1s without
evidentiary support or controlled by some error of law Stanton v_Town of Pawley’s
Island, 309 S C 126.420 S E 2d 502 (1992) ”

It 1s not whether this Court believes good cause existed to set aside the defanlt, but
whether Judge Pieper’s determination 1s supported by the evidence and not controlled by an error
of law

Judge Pieper found that “there was no good reason presented by the defendants for their
failure to file a imely answer other than attorney confusion about the deadline for when an
answer was due ” Judge Pieper’s finding 1s not without evidentiary support (R p 14,order filed
February 7, 2007)

During argument before Judge Pieper, Hulsey presented no good reason for failing to file
the answers timely In fact, he argued that he was not late in filing an answer (R p 766, Lines
19-24, Transcript of Motion hearing) Hulsey 1n their written motion argued that the defendants

were not n default and still had time to answer the complaint as of the date the plamntiff moved
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for default (R p 124, Motion to Set Aside Entry of Default filed August 29, 2006)

Hulseys’ answer was clearly late Hulsey filed their answer on August 29, 2006 1n
response to the clerk’s notice to lum that default had been entered (R pp 111-119, defendants’
answer R pp 109-110, Clerk’s notice of entry of default dated August 29, 2006) Paul H
Hulsey’s answer was 101 days late and the Appellant, The Hulsey Litigation Group, LLC Answer
was 100 days late The Appellant, Paul H Hulsey was served with the Summons and Complamt
on April 21, 2006 (R p 103, Affidavit of Service of Paul H Hulsey) His Answer was due on
May 21,2006 The Appellant, The Hulsey Litigation Group, LLC was served with the Summons
and Complaint on April 20, 2006 (R p 104, Affidavit of Service of The Hulsey Litigation
Group, LLC) The Hulsey Latigation Group, LLC’s Answer was due on May 20, 2006

The filing of a notice of removal does not toll the time for answening Rule 81(c), FRCP
states as follows

(1) Apphcability These rules apply to a civil action after 1t 1s removed from a state court

(2) Further Pleading After removal, repleading 1s unnecessary unless the court orders 1t

A Defendant who did not answer before removal must answer or present other
defenses or objections under these rules within the longest of these pertods

a 20 days after recerving-through service or otherwise a copy of the imtial
pleading stating the claim for relef,

b 20 days after being served with the summons for an imtial pleading on file
at the time of service, or

c 5 days after the notice of removal s filed

Pursuant to Rule 81(c), FRCP, the defendants’ answers were due witlun 20 days after
being served with the Summons and Complamnt The time for answering 1s not stayed by the

filing of a notice of temoval In fact, the time for answenng 1s shortened under the Federal Rules
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of Civil Procedure (Rule 81(c) FRCP)

In State v_Columbia Ry , Gas & Electric Co_112S C 528 100 S E 355.357(S C

1919) our Court stated that

“when the federal court remanded the case 1t was the duty of the state court to proceed as
though no removal had been attempted

111 The default damages procedure followed by the trial court and adopted by
the South Carolina Supreme Court which restricts a defaulting defendant to

cross-examination of witnesses and objecting to evidence comports with due

process requirements

In Howard v Holhday Inn, Inc 271 S C 238 241 246 S E 2d 880, 882 (1978) the
South Carolina Supreme Court determined the procedure to be followed in a default damages

heaning The Supreme Court stated that

“The question of nght, 1f any, a defaulting Defendant has to participate in the proceeding
relative to the question of assessing damages has never been judicially resolved 1n this
state  There are three possible approaches We could (1) allow damages to be
determined in an Ex parte proceeding, denying the defendant any nght to participate, (2)
allow damages to be ascertained after a full adversary contest, including the right of the
defendant to produce evidence in rebuttal or in mitigation, or (3) allow damages to be
ascertained with defense counsel’s participation hmited to cross-examination and
objection to plantiff’s evidence We hold that this third approach 1s the proper one and
approve 1t for use in the courts of this state ”

Although the approach 1n_ Howard has been clarified and expanded upon 1n subsequent

appellate court’s decisions, it has not been reversed or modified and 1s the law of this state
relative to assessing damages against a defaulting defendant

In Ammons v Hood 288 S C278.341 SE2d 816(SC App 1986), the South Carolina

Couwt of Appeals in addressing an allegation by the Appellant that the trial court erred 1n
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restricting his cross-examination durning the damages hearing to the issue of damages stated
‘in a default action, the default judgment settles the issue of hability The heanng 1s held

solely to determine what damages should be awarded The tnal judge properly allowed
Hood to cross-examine the witnesses regarding damages and Hood 1s entitled to no

more " Citing Howard v_Holiday Inn, Inc 271 S C 238. 246 S E 2d 880 (1978
InDoevSBM327S C 352,488 SE2d 878 (S C App 1997) the South Carolina Court

of Appeals citing Howard and Ammons affirmed the tral judge’s ruling that the Defendant could

only cross-examine witnesses as to damages and not as to the cause of the damages

In Roche v Young Brothers Inc of Florence 332 S C 75, 81-2, S04 S E 2d

311314 (S C 1998) Our Supreme Coutit, citing Howard stated

“Tt 1s well settled that by suffening a default, the defaulting party 1s deemed to have
admutted to the truth of the plaintiff’s allegations and to have conceded hability ”

The court went on to state that

“Though a defaulting party may be entitled to notice of the damages hearing, that party 1s
limited to cross-examining witnesses and objecting to evidence ”

The Court again cited Howard and also cited Ammons

Although Hulsey cites Lewis v_Coneress of Racial Equality and/or C OR E, Inc 275
SC 556,561 274 S E 2d 287. 289 and 290 (S C 1981) for the proposition that “this court
should closely scrutimze default judgments to prevent harsh results and drastic action”
and further for the proposition that the law favors tnal of cases on the ments, the Lewis decision
can be distinguished In Lew)s the defaulting Defendant did not participate 1n the damages

hearing In_Lewis the Supreme Court states that

participation by the defending party will give to the judge and/or jury a broader
understanding of the amount which should be awarded and will tend to insure a more fair verdict
and judgment When a defaulting party 1s not given an opportunity to participate at the damages
hearing, the tnal should closely scrutinize the award to prevent harsh, unwarranted results ”
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In vacating the default judgment the Court stated that

“defense counsel shall be notified of the hearing and shall be entitled to cross-examine

plaintiff’s witnesses and object to evidence, as permutted i Howard v_Holiday, Inn,

Inc ’s supra”

Hulsey was notified of the damages hearing before the jury The case was scheduled for a
day certain tnal Hulsey was afforded the opportunity to cross-examine the witnesses and to
object to Limehouse’s evidence

In this case, Limehouse properly demanded a tnal by jury pursuant to Rule 38(b) SCRCP
Limehouse’s demand for a tnal by jury was endorsed upon his pleading Pursuant to Rule
55(b)(2) SCRCP “the court shall accord a nght of trial by jury to the parties 1f a proper demand
therefore has been made pursuant to Rule 38°

Hulsey was afforded due process when properly served with the Summons and
Complamnt The Summons clearly notified Hulsey that the Answer must be served within thirty
(30) days after the service of the Complaint or judgment by default would be rendered against the
Defendant for the 1elief demanded 1n the Complaint The Summons complies with Rule 4(b)
SCRCP The Plamtiff cannot make Hulsey answer the Complaint Hulsey was at least 100 days
late 1n serving and filing the Answer

In his brief, Hulsey complains that he was not allowed to offer evidence during the
damages hearing, however, he does not allege that he was not allowed to cross-examine the
witnesses concerning damages or to object to Limchouse’s evidence

A Limehouse was not 1llowed to mtroduce new allegations to which the

Defendants wer e not allowed to defend
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Hulsey alleges that the tnal court allowed the jury to impose actual and punitive damages
based upon facts introduced 1nto evidence by Limehouse that were not prayed for in the
Complaint Specifically Hulsey alleges that Limehouse was allowed to testify that Hulsey had
run the defamatory Post and Courier article on his website for the last three (3) years Limehouse
did testify, without objection, that Hulsey’s law firm had continued to provide a link on 1ts
website to the Post and Courier article published 1n Apnl 24, 2004, relative to this lawswit (R p
367, Lines 2-18) Limehouse contends that the testitmony was proper and relevant to the 1ssue of

pumtive damages As set forth in Gamble v_Stevenson 305S C 104, 111-12 406 S E 2d 350

354 (S C 1991), and 1n accordance with Judge Young’s jury charge (R p 704, Line 16), the

duration of the Defendant’s conduct 1s a factor that the jury may consider 1n awarding punitive
damages The fact that Hulsey continued to provide a link to the defamatory Post and Courter
article on his website for over three (3) years was clearly relevant on the 1ssue of punitive
damages

Hulsey, did not object to Limehouse’s testimony concerning Hulsey’s website, and
therefore Hulsey has waived that 1ssue on appeal

InDoev SBM 327S C 352,356 488 S E 2d 878, 881-81 (S C App 1997) the South

Carolina Court of Appeals held that the failure to object to certain evidence at a default damages
hearing waived those 1ssues on appeal, The court stated as follows

“Objections not raised 1n the trial court cannot be relied on in the appellate court Wilson
v Clary,212S C 250.47 SE 2d 618 (1948) The duty 1s on the litigant to make a timely
objection 1n order to preserve the nght of 1eview Parks v. Moims Homes Corp ., 24558 C
461, 141 S E 2d 129 (1965) _ A contemporaneous objection 1s required to properly
preserve an error for appellate review State v Hoffman. 312 S C 386,440 S E 2d 869
(1994) The failure to make an objection at the time evidence 1s offered constitutes a

waiver of the nght to object _Cogdill v Watsonn, 289 S C 531 347, S E 2d 126(Ct
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App 1986) (citing McCreight v. Mac Dougall, 248. S C 222, 149 S E 2d 620 (Ct App
1994) [*881] (failure to object at trial waives right to object on appeal)

As a general rule, an 1ssue may not be raised for the first time on appeal, but must have
been raised to the tnal judge to be preserved for appellate review Issues not raised 1n the
trial court will not be considered on appeal State v Hudgmns, 319 S C 233, 460 S E 2d
388 (1995), cert, dented, 516 U S 1096, 116 S Ct 821, 133 L Ed2d 688 (1996) Matters
not argued to or ruled on by the trial court are not preserved for review _Food Mart v
South Carohna Dep’t of Health and Envtl Control, 322 S C 232,471 S E 2d 688 (1996)
See also Hendnix v_Eastern Distibution, Inc 320 S C 219,464 S E 2d 112 (1995) (1ssue
not preserved for review should not have been addressed by Court of Appeals and
opiion was vacated to extent 1t addressed 1ssue that was not preserved), State v
Sullivan, 310 S C 311,426 S E 2d 766 (1993) (to [**357] preserve an 1ssue for appellate
review, appellant must object at his first opportunity)

[5] Our review of the tnal record reveals S B M did not object to any 1ssue relating to
damages except his request to cross-examine Doe regarding the loss of employment by
Doe S B M ’s failure to object at trnial waives any right to raise 1ssues on through three on
appeal ”

B The trial court did not improperly comment on the facts

Dunng dehberations the jury sent a note to Judge Young that said Is the link to the Apnl
24, 2004 article still on Mr Hulsey’s website? If not, when was 1t removed? (R p 710, Lines
17-20) In response Judge Young stated that “There was testimony on Monday that the article was
still hnked as of Monday ” (R p 404, Lines 5-7 ) Judge Young did not comment on the facts

In State v Plyer 275S C 291.298. 270 S E 2d 126,129 (S C 1980) the South Carolina

Supreme Court stated that

“the trnal judge mn his discretion, may perrmt the jury upon their request to review, in the
defendant’s presence, testimony afier beginning their deliberations The extent of such
review 1s in the discretion of the trial judge to be exercised 1n hght of the jury’s request
The Court 1s not required to submut evidence to the jury for review beyond that
specifically request but may, 1 1ts discretion, have the jury review other evidence relating
to the same factual 1ssue so as not to give undue prominence to evidence requested ™

Judge Young could have answered the question by allowing the jury to rehear

Limehouse’s testimony If he had the jury would have gotten the same answer Lunehouse
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testified on Monday of the trial that the Post and Couner’s article had been on Hulsey’s website
for three (3) years and that 1t was there that morming (R p 367, Lines 2-18) Judge Young’s
answer to the question was appropriate and not a comment on the facts
IV The award of punitive damages 1s not founded on trial error and does not
constitute a demal of due process
A The Defendants were not entitled to fully contest the claim for
pumtive damages
It appears that Hulsey alleges that the approach to assessing damages against the
defaulting defendant 1s different in South Carolina when the plaintiff seeks pumtive damages as
opposed to actual damages There 1s, however, no distinction under South Carolina law
In Roche v_Young Brothers, Inc , of Florence 332 S C 75,504 SE 2d 311 (SC 1998)
the special referee awarded $25,000 00 mn actual damages and $75,000 00 1n punitive damages at
a default damages hearing In ruling upon Young Brothers challenge to the Special Referee’s
Order our Supreme Court stated that
“Though a defaulting party may be entitled to notice of a damages hearing, that party 1s
hmited to cross-examining witnesses and objecting to evidence Citing Howard v
Holiday Inns.Jnc 271 S C 238.246 SE 2d 880 (S C_1978)

Our Supreme Court made no distinction 1n the approach to assessing damages when
pumtive damages are sought by a plamtiff In Roche, our Supreme Court found that the evidence
supported the referee’s judgment for actual and punitive damages

Hulsey also contends that the trial court erred 1 directing the jury to impose punitive
damages based on default without exercising the trial court’s obligation to make a threshold

determination of whether the Defendants conduct nses to the level of culpability to justify the
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punttive damages

First, the tnial judge did not direct the jury to impose pumitive damages based on the
default The tnal judge instructed the jury that ‘ pumtive damages can only be awarded where the
plaintiff proves by clear and convincing evidence that the defendants’ actions were willful,
wanton and malicious, or a reckless disregard for the plamtiff’s nnghts ” (R p 703, Lines 16-19)

The tnal judge made 1t clear to the jury that there were two (2) possible verdicts The trial
judge nstructed the jury as follows

*“So you have two possible verdicts here, and, again, there 1s no significance to the order,

but the first possible verdict says, we, the jury, find for the plantiff, against the

defendants, in the amount of blank actual damages If the jury unanimously finds that,
whatever the award 1s, which, and, must be at least nominal damages, Mr Foreman, you
check that first block, wnte the dollar amount in beside where 1t says blank actual
damages Then you may consider an award of pumtive damages If the jury unanimously
finds that the Plaintiff has met the higher burden of clear and convincing evidence and 1s
entitled to an award of ---- the plaintiff has met the higher burden of proof, then the
plamntiff 1s entitled to a verdict for damages, verdict of pumtive damages, you check that
block where 1t says we, jury, find for the plaintiff, against the defendants, in the amount

of blank punitive damages ” (R p 661, Line 23 to p 664, Line 8)

Secondly, the tnal judge made the threshold determination concerming punitive damages
at the directed verdict stage of the tnal Judge Young denied Hulsey’s motion for a directed
verdict as to pumtive damages (R pp 626, Line 11 top 627, Line 22)

Hulsey also alleges that the tnal court allowed Limehouse to present evidence of harm
suffered by Limehouse’s family members who are not parties to the action Hulsey refers to
testimony from Limehouse’s wife about Limehouse’s pregnant daughter going into premature
labor after she 1ead the subject newspaper article Mrs Limehouse testified that Limehousc

could not enjoy the birth of his granddaughter She testified that when the baby was bom that

day 1nstead of being a joyful, happy time there was sadness That the pain that he was
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expeniencing was unbearable (Rp 626, Line 11 to p 627, Line 22) Hulsey also points to
testtmony from Limehouse’s daughter when she stated that the subject article was devastating on
her father She also testified that Limehouse had been depressed, humniliated and that although
she had never seen im cry that he cnied about the article She also testified that Limehouse had
always been self sufficient, he worked to provide for his famuly and his community, but he has
been brought down to having to ask his daughter to give him money to pay his car insurance and
so he can buy his wife a Christmas present or an anmversary gift She testified that the
defamation had been devastating (R p 367, Line 10top 639 Line 18)

In Holtzcheiter v_ Thomson Newspapers, Inc 332 S C 502. 506 SE 2d 497 (S C 1998)

the court stated that in a defamation case

“actual mjury means not only out-of pocket losses, but includes injury to reputation,
mental suffering and angwish and personal humihation ” citing Gerzz v_Rober t Welch,
Inc 418U S 323,94, S Ct 2997, 41 L Ed 2d 789 (1974)

The South Carolina Court of Appeals in Hawkins v_Pathology Associates of Greenville
PA 330SC 92,111,498 SE 2d 395. 406 (S C App 1998) sustained a jury award of 3 5
mullion 1n a survival action against a pathology lab which allegedly negligently failed to properly
report results of the patients post-partum Pap smears where she had mnety-five (95%) percent
chance of survival In discussing the amount of the verdict the court stated

‘she endured the mental anguish of spending the last several months of her life unable to

care for her two small children For seven months she knew that she was terminally 1ll

and that her children would have to grow up without their mother The evidence further

demonstiated her consternation over the loss of a normal relationship with her husband

We find the jury verdict to be reasonably reflective of the pamn, physical and mental

suffering and lack of quality of hfe Mrs Hawkins endured dunng her fight with cancer

We find no abuse of discretion ’

The defamatory statements 1n the Post and Couner caused Limehouse great mental
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suffering Limehouse endured mental anguish in watching his daughter go into premature labor
after reading the newspaper article Limehouse’s mnability to provide for his family and to have
to borrow money from his daughter due to the loss of his business was embarrassing and
humiliating

“The admssion of evidence 1s within the sound discretion of the trial judge, and absent a
clear abuse of discretion amounting to an error of law, the trial court’s ruling will not be

disturbed on appeal ” Jamison v_Ford Motor Co, 373 S C 248, 268. 644 S E 2d 755. 765 (S C

App 2007)

Hulsey also complains that Limhouse was allowed to present testimony that Hulsey
demanded 6 5 million to settle the underlying RICO case and then eventually settled for
$20,000 00 which his attorney characterized as nuisance value Limehouse did present this
testimony, however, Hulsey did not object to the testimony at trnal (R p 643, Lines 17 top
646, Line 23) When Hulsey failed to object to this testimony he waived his nght to challenge
this 1ssue on appeal Doe, supra

Hulsey next complains that the jury was permitted to hear that Hulsey’s net worth was
$81,556,686 51 based on his financial statement dated May 17, 2006 *One of the factors to be
considered mn determining the amount of punitive damages 1s the Defendants ability to pay ”
Gamble v_Stevens 305 S C 104,406 S E 2d 350 (S C 1991) During the tnal, Limehouse
offered the testimony of Berndette Dewitt, who was a Banking Manager and Assistant Vice
Picsident with Bank of America Ms Dewtt testified that Mr Hulsey subnutted a financial
statement dated May 17, 2006 incident to obtaiming a loan and the financial statement showed a

net worth of $81,556,986 51 (Rp 576,Line 21 top 577, Line 12) He now complains that the
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financial statement which he gave to Bank of America 1s not accurate and his net worth 1s only
$32,802,776 27 He has now reduced his tobacco receivable to present value but that 1s not what
he represented to Bank of Amenica when he applied for aloan If Mr Hulsey’s net worth was
musstated 1t was due to his own musrepresentation concerning his net worth when he applied for a

loan with Bank of America

The tnial court did not err in confirming the award of pumtive damages under Gamble

Hulsey alleges that the tnal court erred 1n finding that there was clear and convincing evidence
presented at the damages heanng, that Hulsey intentionally defamed the Plaintiff by holding a
press conference (R p 24, Order of Judge Young filed 9/8/08) Limehouse alleged in his
Complaint that “on or about April 23, 2004, the Defendant held a press conference or otherwise
made false statements about the Plaintiff to certain news agency including but not limited to a
reporter from the Post and Couner staff The Post and Courter 1s widely distributed newspaper in
Charleston County and throughout other areas of the State of South Carolina (Rp 37,
Complaint, paragraph 10) Limehouse also alleged in his Complaint that durning the press
conference or during the Defendant, Hulsey’s meeting with members of the news media
including a reporter from the Post and Courer, the Defendant, Paul H Hulsey, made false and
defamatory statements about the Plaintiff with the knowledge and intent that said statements be
published by the Post and Courier newspaper as well as by other media located in the Charleston
County area” (R p 37, Complaint, paragraph 11) The tnal judge’s finding that Hulsey
intentionally defamed Limehouse 1s supported by the 1ecoid

Hulsey also alleges that the trial judge erred n finding that the allegations were not

spontaneous and that the press conference was planned as part of filing a lawsuit aganst the
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Plamntiff (R p 24, Order of Judge Young filed 9/8/08)

Limehouse 1 his Complaint alleged “that the statements made by the Defendant, Paul H
Hulsey, as aforesaid were made with the intent of bolstering the class action lawsmt which he
filed agamst the Plaintiff and Plantiff’s company and also with the 1ntent to attract individuals
who would become members of the class action smt so the defendants could potentially earn
large sums of money as legal fees” (R pp 38-39, Complaint, paragraph 16)

In addition, Limehouse testified that the article ran on Hulsey’s website and had been on
the website for three (3) years and was on the website as of Monday morming of the trial (R p
367, Line 2-20) The tral court’s finding that Hulsey’s conduct took place over a peniod of weeks
if not months 1s supported by the record J

Lastly, Hulsey alleges that the tnal court erred n finding that he was “privy to most 1f not
all the evidence the Defendants wished to present ’ (R p 25, Order of Judge Young filed 9/8/08)
At the tnial of this case, Hulsey attempted to present evidence and made numerous arguments to
the tnal judge concerning what he wanted and intended to show The tnal judge’s findings 1s
supported by the record

CONCLUSION

There 1s nothing novel, exceptional or extraordinary concerning this case Judge Pieper
denied the Defendants’ Motion to Set Aside Default on the basis that the Defendants failed to
show good cause The defendants argued that there Answer was not late when, n fact, the
Defendants weie at least 100 days late m filing an Answer

Likewise there was nothing novel, exceptional or extraordinary concerning the trial to

assess damages The trial judge followed the dictates of Howard and allowed Hulsey to cross-
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examine witnesses and object to evidence

Limehouse respectfully requests that this Court affirm the Order of Judge Piper filed
February 7, 2007, the judgment entered on the jury’s verdict on February 7, 2008, the Order of
Judge Roger M Young filed May 27, 2008 Denying the Defendants® Post-Tnal Motions, and the
Order of JTudge Roger M Young filed September 8, 2008 Denying the Defendants’ Motion to

Alter or Amend Judgment

Respecfully Submitted by,

CISA & DODDS, LLP

"L

Frank M Cisa
858 Lowcountry Blvd , Suite 101
Mt Pleasant, SC 29464
(843) 881-6530
Fax  (843) 881-5433

s
This. 7 _day of April, 2009
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Argument in Reply

I Under the clear, express terms of the federal statute, 28 US C A § 1447(c),
jurisdiction does not revest in the state court until the District Court mails a
certified copy of the order of remand to the clerk of the state court
The federal 1emoval statute, 28 US C A § 1446(d) explicitly states that when a

notice of removal 1s filed, the state court 1s divested of jurisdiction and cannot proceed
until the case 1s 1emanded Section 1447(c) also unambiguously deciees that the state
court can only proceed once a certified copy of the order of iemand is mailed to the state
court cletk “A certified copy of the order of 1emand shall be mailed by the clerk to the
clerk of the state cowrt The state court may thereupon proceed with such case ”

The Plaintiff Limehouse claims that the electiomic filing of the remand order
satisfies this requurement  However, the ECF policy adopted by the Dastrict Court for the
Dsstrict of South Carolina, as cited by the Plamntiff, only provides that the electromc
record 1s the official rtecord The Hulsey Defendants have never disputed the fact that the
order recerved by the state court was official Rather, the jurisdictional challenge 1s based
on the mdisputable fact that the document was not “certified” (o1 mailed) as requued by
the statute

The ECF policy, as cited by the Plamtiff, does not address the certification 1ssue
However, the 1ssue of cerfification 1s addressed m the notice fiom the Cletk of the
District Court for the District of South Carolina that was circulated via electronic mail
February 2008 The new procedure dispenses with the court’s literal process of manually
embossing the seal of the court on documents and substitutes a new process (effective
February 19, 2008) of utilizing an electtomic seal ~ Since the 1emand order was 1ssued 1n

2006, 1t 1s readily apparent that the process of “certifying” the otder with a physical seal
1

1 it
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was still 0 place, but not utilized on the order as found in the office of the Charleston
County Cleik of Court

Beyond attempting to get around the fact that the remand order was not certified
as requued by Section 1447(c), the Plamntiff also refuses to acknowledge the clear,
unambiguous language of the federal statute, and instead, seeks to “cuze” the defect

Junsdiction by 1elying upon the Fourth Cucwit’s holding 1in In te Lowe, 102 F 3d 731,

734,736 (4th Cir 1996) However, the Plaint1ff’s and the Tiial Court’s 1eliance on In 1e
Lowe 1s misplaced because 1t fails to appreciate the critical distinction between when the
federal court loses junisdiction to reconsider its temand ordet and when the state court 1s
revested with jurisdiction to proceed with the hitigation

The nairow question before the court mn In re Lowe was whether the federal
district court had junsdiction to reconsider its order remanding the case to state court
Concluding that the provision of subsection 1447(d) prohibiting review of a remand order
by appeal o1 “otherwise” also precluded the distnict court fiom teconsidenng its own
oider, the Fourth Cucwmt held that “[A] federal court loses jurisdiction over a case as
soon as 1ts order to remand the case 1s entered From that point on, it cannot reconsider 1ts
ruling even 1f the district court clerk fails to mail to the state court a certified copy of the
remand order ” Id at 736 In rejecting the defendant’s argument that the federal district
court did not lose jurisdiction until 1t sends a certified copy of 1ts order to the state court,
the Fourth Cucuit did not speak to the 1ssue, presented here, of the necessity of sending a
certified oider to revest the state court with jurisdiction to proceed with the htigation
And, to the extent that the Fourth Circuit did discuss the 1ssue of elevating substance over

form, the Court was concerned with allowing the defendant to seek 1eview of the rtemand
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order - in contravention of Section 1447(d) - because of any error by the cleik’s office,
concluding “In sum, the plamn language of the statute, the policy behind 1t, and logic all
support the conclusion that Section 1447 divests a district court of jurisdiction upon the
entry of its temand otder » Id

Here, there 1s no question presented under Section 1447(d) nor any 1ssue as to
when the federal district court lost its jurisdiction Rather, the question 1s when the state
court 1s revested with junisdiction The plain language of Section 1447(c) only supports
one conclusion — that the state court may proceed thereupon — when a certified copy of
the order of 1emand 1s mailed by the cletk to the cletk of the state comrt And, in fact, this
conclusion 1s supported by the more recent 2007 opinton of the Fourth Circuit in Bryan v

BellSouth Telecommunications, 492 F 3d 231, 241 n 1 (4th Cu 2007), whete the court

indicates, 1 dicta by citing to Section 1447(c), that the state court regains jurisdiction
when the district court mails a certified copy of the temand order to the state court In
addition, various other opimons, as cited and discussed in the Defendants/Appellants’
opening brief, specifically address the requuzement of compliance with Section 1447(c) as
a predicate to revesting jurisdiction in the state court

Beyond refusing to recogmze the distinction between the Section 1447(c) 1ssue
presented here, 1n contrast to the Section 1447(d) 1ssue of divesting the federal district
court of junisdiction, the Plaintiff also fails to address the extensive precedent 1n state and
federal law that iefuses to accept substantial compliance arguments and routinely
demands strict comphance with legislative mandates, particularly those that delineate
junisdiction Instead, the Plaintiff simply argues that the Hulsey Defendants’ challenge to

Jurisdiction makes no sense
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The federal statute 1s clear in mandating that the district court mail a certified
copy of the remand order and limiting the state court’s power until that 1s accomplished
It 1s not the prerogative of the Plamtiff to pionounce that the statutory mandate 1s
nonsense [he statute says what 1t says, and 1t means what 1t says The state court could
not proceed until the federal district court mails a certified copy of the remand order to
the Charleston County Clerk of Cowrt In the absence of comphiance with that statutory
mandate, jurisdiction has not revested 1n the state cowrt and the judgment should be
vacated and the case remanded to await the final step to complete the return of
Jurnisdiction to the state court

I The Trial Court was m error legally and factually 1n refusing to set aside the
entry of default

A Rule 55, SCRCP, changed the procedures for default judgments

The South Carolina Rules of Civil Procedure first became effective on July 1,
1985 Rule 55 governs default  The case upon which Plamntiff relies, Howard v
Holiday Inns. Inc, 271 S C 238, 246 S E 2d 880 (1978), pre-dated Rule 55, SCRCP
The cases decided after Howard' simply cite to Howard but fail to consider the
significant changes to the default process made by the passage of Rule 55 In fact, no
appellate case has examined the post-Rule procedute set forth in Rule 55 and 1its
departure fiom the pre-Rule procedure used 1n the Howaid case

Rule 55(b)(2) states that if the party against whom default judgment 1s sought has

appeated 1n the action, as here

'Ammons v Hood, 288 S C 278, 341 S E 2d 816 (Ct App 1986), Doev SBM, 327
S C 352,488 SE 2d 878 (Ct App 1997), and Roche v_Young Brothers, Inc of
Flotence, 332 S C 75,504 S E 2d 311 (1998)
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the party must be served with wntten notice of the
motion or application for judgment at least 3 days prior to
the hearing on such application ?

(emphasis added) The Coutt of Appeals has explained the effect of an appearance on the
request for default judgment
Rule 55(b) (2), entitled “All Other Cases,” provides, in pertinent part, that

a party who has “appeared” in the action 1s entitled to notice and a hearing
before judgment by default may be entered >

Statk Truss Co , Inc v_Superntor Const Corp, 360 S C 503, 510-511, 602 S E 2d 99,
103 (Ct App 2004)

Under Rule 55, an entiry of default signed by the cletk 1s not the same as an entry
of default judgment An entry of default 1s simply a mimstenal act that the cletk 1s
requuized to perform upon receipt of an affidavit by the moving paity, and 18 an
mterlocutory step taken mn anticipation of the default judgment ¢ Stark Truss, supra, 10A

Wrnight, Miller & Kane, Federal Practice and Procedure Civil 3d, §2682 Under Rule

55, SCRCP, the cletk has no authority to enter a default judgment, regardless of whether
the defaulting party has appeared or not, the cletk can only enter a default upon the

calendar or file book Rule 55(a), SCRCP

This was never done
3The Tnal Court treated the munisterial act of entry of default as default judgment

“Under the Federal Rules of Civil Procedure, a party must obtamn an entry of default priox
to seeking a default judgment 10A Wright, Miller & Kane, Federal Practice and
Piocedute Crvil 3d, § 2682 In South Carolina, 1t 1s unclear whether o1 not the entry of
default 1s mandatory See, 25 SC Juris Rules of Civil Piocedwie § 552 (Whether
default was actually entered on the calendar 1s not of consequence since the entry of
default 1s a purely munasterial act which the clerk 1s requured to perform once the default
1s made to appear by affidavit )




In order to obtain a default judgment, not just an entry of default, the party

seeking a default judgment must make a motion or application to the court The party
seeking default must give the party in default at least three days notice of a hearing to be
conducted on the matter as provided m Rule 55(b)(2) °

In this case, Hulsey Defendants were entitled to notice and hearing before default
judgment was enterted The Hulsey Defendants imtially made an appearance n the action
by filing temoval to the federal court Filing for 1emoval to federal court constitutes a
special appearance Flnt v_Coffin 176 F 872 (4™ Cu 1910) Defendants further
appeared by filing an answer on August 29, 2006 South Carolina case law states that the
filing of a late answer constitutes an appearance that triggers the notice provisions of
Rule 55(b)(2) Stark Truss Co, supia (answei filed after motion for default judgment

filed constituted appearance) Dymon, Inc v Hyman, 305 S C 170, 406 SE 2d 388 (Ct

App 1991)citing, with favor, other states’ cases that held the filing of answer after the
entry of default but prior to application for default judgment constitutes appearance)
Under state law, Defendants cleatly made an appearance 1n the action that requued the
Plamt:ff to file a motion for default judgment and pronide Defendants with at least three
days’ notice of a heaning, none of which was done The Trial Court’s action in skipping
the step i which the plamntiff moves to seek a default judgment 1s 1n error

Instead of filing a motion for default judgment and providing the Defendants with

notice, Plantiff simply sought an entry of default and thereafter the Inal Court treated 1t

SUnder Rule 55(b)(2) a court can conduct any heanng “to establish the tiuth of any
averment by evidence o1 to make an imnvestigation of any other matter ”
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as a default judgment Defendants filed a motion to set aside that entry of default
pursuant to Rule 55(c), SCRCP In determiming whether thete 1s good cause set aside an
entry of default, the court must consider (1) the immng of the motion for 1elief, (2)
whether the defendant has a mertorious defense, and (3) the degtee of prejudice to the

plamntiff 1f relief 15 granted Wham v_Shearson Lehman Bros, Inc, 298 S C 462, 465,

381 SE 2d 499, 501-02 (Ct App 1989) The standard to set aside an entry of default 1s
“broadet, moze liberal” than the standard for setting aside a default judgment under Rule
60(b), SCRCP The 1eason for such a liberal construction 1s that “[pJublic policy favors

the disposition of cases on their merits 1ather than on technicalities ” Mictronics, Inc v

South Carolina Department of Revenue, 345 SC 506, 511, 548 SE 2d 223, 226 (Ct

App 2001) South Carolina law 1s 1n line with federal law, which also disfavors defaults
and genetally resolves any doubts in favor of the defaulting party 10A Wrnight, Maller &

Kane, Federal Practice and Procedure Civil 3d, § 2681

Although the Tnal Cowt here purported to consider the critenia for rehief fiom
entty of default under Rule 55(c), the Tnal Court actually used the mote stungent
standards set forth 1n Rule 60(b), SCRCP

The critenia for obtaining ielief from a default judgment requues a

showing of mustake, excusable neglect, newly discovered evidence, or

misconduct of a party Rule 60(b), SCRCP As a practical matter, these
factors are relevant under both rules

[ROA 14, Order, p 7] The use of the improper standard requures that the Trial Court’s
order be set aside

Heze, the order 1efusing to grant [defendant] 1elief from an entry of default
1s controlled by an error of law and therefore must be vacated In deciding

SWright, Miller & Kane also note that default 1s especaally disfavored 1n actions mvolving
matenal 1ssues of fact or where substantial amounts of money are involved Id
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the question of whether to grant the motion by [defendant] for relief from
the entry of default, the master did not employ the “good cause” standard
Instead, the master erroneously applied the mote rgorous standard of
“excusable neglect,” a standard used undetr Rule 60(b) Id He did this
even though he 1ecognized the “good cause” standard was applicable

Wham v_Shearson Lehman Bros , Inc, 381 S E 2d at 501

Furthermote, the Oider of Judge Pieper denied “the motion to set aside default
and allow for an unfimely answer™ but failed to actually entet a default judgment o1 to
require Respondent to file the motion for default judgment Instead, the Order sumply
states that “defendants should be given notice of any unliquidated damages hearing as
provided by the South Cairolina Rules of Civil Procedure ” [ROA 16, Order, p 9]
Under the requurements of Rule 55(b), upon the Irial Coust’s derual of the motion to set
aside the entry of default, Defendants were entitled to notice and a hearing on both the
entry of default judgment and damages

Rule 55 states that

If, in order to enable the court to enter judgment or to carry

it in to effect, it 1s necessary to take an account or to

determine the amount of damages or to establish the truth

of any averment by evidence or to make an

investigation of any other matter, the court may conduct

such hearing or order such references as 1t deems necessary

and proper
Rule 55(b)(2), SCRCP(emphasis added) However, the frial that took place on February
4-6, 2008 only mmvolved damages

In his mutial rematks to the jury, Judge Young stated that Defendants had
“admatted the allegations of the complamt{ ]” [ROA 316,It p 7,1 12] Cleaily, Judge

Young assumed that Judge Pieper had entered a declaratory judgment As a 1esult, Judge

Young followed the procedure set forth mn Judge Pieper’s order and conducted a damages
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hearng only, applying the old Howard procedure, instead of conducting a hearing on the
entry of a default judgment and damages under Rule 55(b)(2), which permuts the court to
“establish the truth of any averment by evidence o to make an investigation of any other
matter »  Since the proper procedute and required notice wete not provided to

Defendants, default judgment must be voided Statk Truss Co, Inc v Supenor Const

Corp, 360 SC at 511-512, 602 SE2d 103 ( ‘Because no notice was given and no

heaning was held, the default judgment was void) Dymon, Inc v _Hyman, 305 SC at

172,406 S E 2d at 389 (same)

However, even if thus Court finds that notice was not requued (or that notice was
piopeily given as requued by Judge Pieper’s order dated Febiuary 6, 2007),” the tnal on
damages was unduly restrictive and not in comphance with the parameters of Rule 55
As noted earlier, Rule 55 states that

If, 1n order to enable the court to enter judgment or to carry

1t 1 to effect, 1t 1s necessary to take an account or to

determine the amount of damages or to estabhish the truth

of any averment by evidence or to make an

mvestigation of any other matter, the court may conduct

such hearing or order such references as 1t deems

necessary and proper
Rule 55(b)(2), SCRCP(emphasis added) Thus, Rule 55 specifically acknowledges that at
a hearing on a default judgment, the court can consider the truth of the allegations and
any other evidence, m addition to damages

The Tnal Court (and Plamntiff in this appeal) claim that the trial was proper

according to procedure discussed in Howaid v_Holiday Inns, Inc , supta However, that

"Judge Pieper’s order demed Defendants’ motion to set aside the entry of default and
further ordered that “the defendants should be given notice of any unhquidated damages
hearing as provided by the South Carolina Rules of Civil Procedure
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case was decided years before the passage of the South Carolina Rules of Civil
Procedure, and no appellate court in South Caiolina has analyzed Howatd in comparison
to the later 1ssued proceduie set forth m Rule 55, SCRCP The other cases cited,

Ammons v_Hood, supta, Doe v SB M, supra, and Roche v_Young Brotheis, supra,

simply cite Howarid, but fail to consider the proceduze set forth in Rule 55(b)(2)

Generally, the federal and state case law acioss the country fail to specify the
extent to which a defaulting party may cross-examune, impeach, or introduce evidence 1n
a post-default hearing Most entues of default are set aside under the good cause
standard of Rule 55(c), and thus the courts do not have conduct any further on default
proceedings However, when a party makes a motion for default (as requued by Rule
55(b)(2))

a court may conduct a heaning to determine whether to enter a judgment

by default The hearing 1s not considered a trial, but 15 1n the natuie of an

mnquiry before the judge
10A Wiught Miller & Kane _Federal Practice and Procedure § 2688 (2008) (footnotes
omutted) In addition,

1t may not be necessary to present testimony to obtain a judgment on the

liability 1ssue, although liability 1s not deemed established simply because

of the default and the cowt, 1n 1ts discretion, may requue some proof of

the facts that must be established 1n order to determine lLiabihity ” Id

(footnotes omutted)

Id (footnotes omtted) Cleaily, under Rule 55(b)(2), SCRCP, Defendants have not

admutted facts not pleaded 1 Plaintiff's Complaint and wete entitled to submat evidence

challenging any such allegations that arose at trial
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B The entry of default should be set aside because the answer was not
late, or 1n the altermative, the confusion about the time to answer
coupled with the admitted lack of prejudice constitutes good cause to
set aside the entry of default

The Chaileston County Cleik of Court mailed a notice of the filing of the district
cowt’s 1emand order to the Defendants on July 27, 2006 The Hulsey Defendants
calculated the due date for theun answer as 30 days (plus 5 days allowed for service by
mail) fiom the Chatleston County Clerk of Court’s mailing of the notice of remand
However, when they 1eceived the notice of entry of default (having not been earlier
served by Plamtiff with the 1equest for entry of default or affidavit of default), the Hulsey
Defendants promptly filed and served their answer on August 29, 2006, along with a
motion to set aside entry of default under Rule 55(c)

Judge Pieper ruled that the tume to answer was tolled during the time that the case
was temoved to the District Court and 1t resumed runnng from the entry of notice of
temand 1n state court According to Judge Pieper’s calculation the answer was due
August 5, 2006, and thus untimely, and he refused to set aside the entry of default despite
the legitimate confusion ovet calculating the due date and the Plamtiff’s admussion that he
was not prejudiced by the delay

On appeal, the Plamtiff ignores Judge Pieper’s ruling on the timing for the
answet, and maintains that under a federal rule, Rule 81(c) Fed R Civ P, the time to
answer was not stayed by the removal and that the Defendants wete alieady 1n default
when the case was on 1emoval to federal comt However, such argument 1s inconsistent
and opportunistic to the extent that the Plamtiff never moved for entry of default in the
federal court for resolution by Judge Houck Moieover, the Plaintiff never disputes hus

admission that he was not prejudiced by the delay [ROA 781, 12/15/06 Hearing Tt 22 ]
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Whale the Hulsey Defendants maintain that the answer was timely, the record
shows that if it was late, the 1efusal to set aside the entry of default was an abuse of
discretion 1n view of the legitimate confusion over the novel issue regarding calculation
of the due date and the Plaintiff’s admission that there was no prejudice In consideration
of all these circumstances, there 1s good cause to provide the Hulsey Defendants with
equal access to the legal process to defend against the accusations made against them and
otherwise present the jury with the evidence to find the truth under the law — not the
fictional account that the Plamntiff was allowed to present to the jury with half-truths and
wmvective hyperbole

III  The unduly restrictive procedure utihzed m the default damages hearmg
deprived the Hulsey Defendants of their Due Process rights

As a threshold argument, the Defendants contend that the limited, constrictive

default hearing procedwe applied by the Trial Court, under Howard v__Holiday Inn, and

its progeny, depnves a defendant party of the fundamental due process component of any
real, effective opportumty to be heard on the issues of damages, particulaily as to the
1ssue of punitive damages And, even if the procedure m place under curient state law
precedent met due process requitements, 1t was never intended to allow a plamntiff to use
a defendant’s procedural default in failling to tumely answer a complaimnt to change the
facts or exceed the allegations of the complaint, nor can it legitimately be used by a
plaintiff as a weapon to 1amp up an award of pumtive damages

Apait fiom the procedural aspects of the Howaid v_Holiday Inn line of cases, the

law still 1s well settled that a default only admuts the allegations of the complaint,

Gadsden v_Home Fertilizer & Chenmucal Co, 89 SC 483, 72 SE 15 (1911), and that a

trial yjudge cannot comment on the facts, Sierta v_Skelton, 307 S C 217,414 SE 2d 169,

12
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174 (Ct App 1992) Yet, 1n this case, the Trial Court allowed the Plamntiff to go beyond
the complamnt and testify that Defendant Hulsey had run the “false” statements on his
Fum web site for the last thiee years including up to the morming of trnal and that the web
site violated some unspecified court order While the Plamtiff was allowed to put up
such mpermussible evidence, the Hulsey Defendants were provided no opportunity to
establish that there was no such federal court order prohibiting the Hulsey Defendants
fiom mentioning the RICO case on the Firm web site  And, the Hulsey Defendants also
were precluded from proving up the content of the web site and allowing the jury to leam
the truth about those allegations and the article — perhaps most cratically, that Plamntift
Limehouse was never mentioned on the web site ° The Tnial Court further compounded
that erzor when 1t commented on the facts by duectly answering the jury s question about
whether the links to the Post & Couner atticle was still on the Hulsey Firm web site
[See ROA 710, 759, Tt 400/17-19, Ct Ex 4 —jury question ]

Due process and fundamental justice demand that even where, as here, a
defendant 1s deemed to have admutted hability based on a procedural default, the jury
should be provided with the tiuth of the whole story in order to fauly determine the
extent of any mjury to the plamntiff and propeily award damages within the bounds of the
applicable legal standard The Trial Court’s application of the restnnictive default damages
procedute allowed the Plaintiff to present an exaggerated, one-sided story wath half-truths

and fabncations which tesulted n the award of an unsubstantiated, unjustified, and

$ While Plaintiff claims that this issue was not preserved, the record will show that the
Defendants objected to the Plaintiff going beyond the complaint [ROA 370-373, 380, Tz
62-64, 71], and that the Defendants also attempted to imtroduce the web site but weie
denied the opportunty to tell the jury the truth about that point [ROA 383, 573 745, R
74,263,Ct Ex 3]
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giossly excessive award of actual and punitive damages For these reasons, the
judgment should be vacated and the case remanded for a new tual to afford the
Defendants a fully effective opportunity to be heard

v The award of pumitive damages 1s founded on trial error and constitutes a
demial of due process

While still maintaining that the testrictive damage heatng process afforded under

Howaid v_Holiday Inn does not comport with fundamental due process requizements, the

Hulsey Defendants further insist that due process entitled them to be allowed to fully

defend on the Plamtiff’s claim for pumitive damages  Plaintiff cites to Roche v Young

Brothers, as support for the application of the restrictive default damages hearing process
to pumitive damages claims, however, that opiion did not address any constitutional
challenge or support his outrageous contention that a defendant somehow waives his right
to due process because they fail to timely answer

Moieover, the Plamntiff overlooks or refuses to 1ecognize that there has been
extensive development 1n constitutional law regarding pumtive damages in the years
simce the decision in Roche was rendered, as recounted mn detail in the Appellants’
opening buef Our state proceduzal rules establish default as a procedural mechanism,
but they do not, and cannot as a matter of fundamental fauness and due process,
authonize the Plaintiff to use a procedural default to punish an allegedly tardy defendant
The Hulsey Defendants maintain that, notwithstanding the impact of a procedwal default
on the question of liability and the assessment of actual damages, due process entitles a
defaulting party to fully contest any claim for pumtive damages

In this case, the Hulsey Defendants were demed the right to fully contest the

pumitive damages while at the same tume the Plaintiff was allowed to use the fact of this

14
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procedwal default as a weapon to inflame the jury and inflate the punutive damages
award From the Tnal Court’s repeated comments about the Hulsey Defendants’ failure
to tumely answer to the Plamntiff’s overt -- and false -- insinuations that Defendants
overtly and intentionally 1efused to play the rules and thumbed then nose at the legal
system only served to unfaurly prejudice the Defendants This effectively punished the
Defendants twice for supposedly miscalculating the due date to answer -- once by
deeming the allegations true without allowing them to defend and then further punishing
them through the imposition of punitive damages

The punitive damages award also was infected by the introduction of evidence
and arguments about 1ssues that were not proper for the jury’s consideration on punitive
damages As discussed above, Plaintiff was allowed to prove-up and argue that the web
site link to the article showed lack of rtemorse and a continuing duration of conduct As
discussed 1n the opening brief, Plamntiff also was allowed to piesent evidence as to
supposed harm suffered by others (Plamntiff’s farmily members) who are not parties to this
action Plamntiff was allowed to portray Defendant Hulsey as a greedy, “hotshot” attoiney
with testimony that Hulsey had demanded $6 5 muillion to settle the undetlying RICO case
and then eventually settled for $20,000, which Plamtiff’s attorney characterized as

3

“musance value ” even though the settlement negotiations were not part of the allegations
of the complant (thus not deemed admitted), and Defendants weie prohibited from
presenting any evidence to clanfy the terms of the settlement (1 ¢ the difference between
settling a potential class action versus two/three individual plamtiffs) Also in connection

with the misinformation about the settlement, the Plamntiff was even allowed to add fuel to

the fire about the Defendant Hulsey’s alleged “greediness” with speculation that he
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would have “lined his pockets” with a $6 5 mullion settlement, while at the same time, the
Defendant Hulsey was prevented from eliciting any of the mcontiovertible evidence that he
had handled the RICO case p1o bono, he did not need any mote clients to proceed with the
class action because he already had his 1epresentative plantiffs, and finally Hulsey did not
recerve any fee fiom that settlement

Another example 1s found 1n the fact that even though Plantiff alleged n hus
complamnt that Defendant Hulsey called a press confertence OR otherwise made false
statements to certain news agencies, [ROA 37, Complant §f 10, 11], at tr1al, Plamtift
was allowed to azgue to the jury that Defendant Hulsey called a press conference to
convince the jury that he was a “rich hotshot lawyer,” [ROA 322, 670, Tr 13, 360], and
the Defendants were prevented fiom proving that the Defendant Hulsey only answered
questions when contacted by a single news 1eporter by phone

Last, but by no means least, the jury was presented with incomplete, maccurate
evidence that giossly musstated the Defendant Hulsey’s net worth, while the Defendant
was prevented fiom even introducing information from requests for admussion and other
information to clanfy the nature and “worth” of the lazgest component of his net worth
(tus indivisible shate of hus former firm’s so-called Tobacco Receivable) The jury was
not allowed to know that the structured legal fee 1s owned by Motley Rice, and the
present value of this twenty-year payout 1s not liqud and not available to the Defendant

Bulsey
CONCLUSION

As discussed above and more fully 1n the Appellants’ opemng brief, the state

court did not have junsdiction to make an entry of default o1 pioceed to judgment
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because junisdiction has not yet revested in the state court since the distuict court has not
mailed a certified copy of the order of rtemand to the cletk of the state court as required
by28 U S CA §1447(c)

If jurisdiction was 1evested despite noncompliance with the statutory mandate, the
Tnal Court erred in 1efusing to set aside the entry of default because the answer was not
late, or in the alternative, thete was good cause under Rule 55(c) because any
muscalculation of the due date was excusable given the absence of any state rule or
appellate opinion addiessing the 1ssue, and Plamntiff conceded thete was no prejudice

In either cucumstance, the Hulsey Defendants weie denied their due process
rights 1n the conduct of the damages trial which did not allow them a meamngful
opportunity to meet the 1ssue of damages (both actual and punitive) o1 defend on
allegations beyond the complaint

And, finally, the yjury’s award of pumtive damages as reviewed and confirmed by
the Tnal Cowt constituted a violation of due process because the Defendants were not
afforded a meanungful opportunuty to defend on pumitive damages, and the juy was
allowed (in fact, requuired) to award pumtive damages based on improper aiguments,
“admssions” beyond the complaint, and speculation not even 1n evidence

For these reasons, the Appellants respectfully request that the Court 1everse the
judgment and remand the case to await comphance with Section 1447(c) necessary to
tevest jurisdiction in the state court, and allow the Defendants to defend the claums
agamnst them on the merits 1n a trial that comports with the due process requuements of

the State and Federal Constitutions
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