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STATEMENT OF THE ISSUE ON APPEAL

Did the trial court err in granting a directed verdict for Dr. Young on the ground
that under the public policy of South Carolina Dr. Young had no responsibility in this
‘case because he had a right to rely, as a matter of law, on any information given to him by
Dr. Law, whom the trial court described as a conmipetent, capable, and board certified
emergency physician?



STATEMENT OF THE CASE

This is a medical negligence case. Sean Fay, as personal representative of the
estate of Kelly L. Fay, brought an action against Grand Strand Regional Medical Center, -
LLC, d/b/a South Strand Ambulatory Cﬁailre Center, Stephen W Law, D.O.‘, Dr. Richard
Young, M.D., and Grand Strand Urologsf,' LLP, for medical negligence resulting ‘in Kelly
Fay’s déath. At the closle of the evidence Dr. Young and his practice, Grand Strand |
Urology, 'LLP, moved for a directed verdict, v%zhich the trial court granted by an Qral - |
ruling. The case proéeeded against the remaining defenciants and on May 27, 20_1‘(5, the
jur}; returned a verdict finding negligencé on bel}alf of Grand Strand Regional Medical
Center and Dr. Stephen Law (96% total, but assigning Grand Strgﬁd 90% and Dr. Law
6%), and comparative negligence of 4% by the Plaintiff. The jur)'/ awarded the Plaintiff
$3,000,000.00 actual damages. The verdict was enrolle(i for Plaintiff in fhe am’ouﬁt of
$2,880,000.00. |

On June 7, 2010, Grand Straﬁd Regional Medical Center filed séveral mo’tiops
pursuant to Rules 50 and 59, SCRCP, including a motion for JN oV, for New Trial, and -
for New Trial Nisi Remittitur. That same date Dr..Law filed sevéral post-friai motiéns,
including a motion for INOV, for New Trfal, for New Trial Nisi Remittitur, and to have
the j'udgmen;c enrolled ﬁsing the percentages assigned by the jury. Plaintiff Fay ﬁled |
~ oppositions to all motions..

On June 24, 2010, the trial court entéred an order dénying Grand Strand’s |
motions. That same date Athe trial court denied the motions filed by Dr. Law, who received

written notice of the entry of the order on July 12, 2010. On July 21", 2010, Dr. Law filed
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* a subsequent motion pursuant to Rule 59, SCRCP, asking the trial court to address
’Vseveral issues raised by Dr. Law’s earlier Rule 59 motion.
 OnJ uly 21, 2010,‘Grand Strand Region!al Medical Center a_ppealed the fﬁal
court’s order denying its post-trial rﬁotions. Grand Strand had received written notice of
the entry of that order on J.Vlhlly 12, 2‘010. On July 26, 2010, Granci Strand Regional' |
Medi-caerenter filed and served an amended Notice of A;peal from the order denying
post-triél moﬁons. ‘
© On July 3‘0,.2‘01 0, Pléintiff Fay filed and served a'ﬁotice of Cro_ss-Appeal.

MVVPlaintiflf éppeaied the t_rial court’s ruling dismissing Dr. Young"and Grand-,Strand '
Urology, LLP, as defendants after the close of the eviden;:e. Plaintiff also appealed :
several 6ther,t’riél rulingé.‘ | '

bn Aﬁgust 6, 2010, Gfand Strand Regional Medipal Center ﬁIed its second
 amended thice o.f Apbeal. On Augﬁst' 110, 2010, Pléintiff Fay moved this Couﬁ to stay
the time lin;its in ]ight of the pending mot'i'oAn for reconéideration filed by Dr. Law. On
August 20, 2010, Dr. Law filed a retu'rn} indicating ho oﬁﬁoéition and suggesting the Court
dismiss thé appeal and cross-éppeal without pr.ejudicé until the trial court ruled on Dr. A
Law’!s ﬁlbti()h for réconsidération. Dr Law filed separately a moti;)fl to dismiss the. A |
‘ appeals without prejudfcebr, éltemativély, to Stay and remand.

On August 24, 2010, Grand Strand Regional Medical Center filed a return in
which it consented to the stay as to the appeal and cross-appeal. Grand Strand ﬁled a -
sebarate return to the‘moti‘on té dismiss requésting that the Cpurt deny that motion while

staying all time limits until the trial court ruled on Dr. Law’s pending motion for
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reconsidération.

On September 24, 2010, thls Court issued an order denying Dr. Law’s motion to
dismiss the appeal and cross-appeal. The Court also ruled that the appeals would be held
in abeyance pending the trial court’s ruling on Dr. Law’s motion. On August 17, 2011,
the circuit court issued an order denying in part and granting in part Dr. Law’s pending
motion fqr reconsideration. The only portion of the motion the court granted was to
reform the verdict based upon the percentages of fault assigned by the jury.

On August 22, 201-1, Plaintiff Fay moved the trial court to reconsider it[‘s ruling
* and deny Dr. Law’s motion in its entiréty. F<.)llowi‘ng a hearing the trial couﬁ issued ;1 new
6rder on August 26, 2011, 2g‘ranting Plaintiff Fay’s motion,'rescinding that pértién of .the
order which had entered judgment as Vt;:each defendant according to thé.perceﬁtages of
'fa1‘11t és§igned by the jury, and ordering the original verdict be re-enrolled, nunc pro (uhc,
against al} defendants jointly and severally. On September 23, 2011, Dr. Law filed and
served his notice of appeal from thg judgment entered Ma.y 28,2010 as well as the post-

verdict orders entered on June 24, 2010, August 17, 2010, and Augﬁst 26, 2010.



ARGUMENT
Scope of Review

In an appeal from the grant of a directed verdict, the appellate court must view the
evidence in a light most favorable to the non-movant. Mille? v. FerrellGas, LP Inc., 392
S.C. 295, 709 S.E.2d 616 (2011). See also Baggerly v. CSX Transp. Inc., 370 S.C. 362,
368, 635 S.E.2d 97, 100 (2006) (“|T]he evidence and all reésonable iﬁferences therefrom
must be viewed in the light most favorable to the party against whom the verdict was
directed.”). When viewed in that light, if there is any evi&ence that may be reasonably ‘
construed as creating a question of fact, the motion must be denied and the matter
submitted to the jury. Miller v. FerrellGas, L.P., citing Baggerly, 635 S.E.2d at 100f101 ‘
(“If the evidence is susceptible to more than one reasonable inference,. the case should bé

submitted to the jury.”).

The Trial Court Erroneously Directed a Verdict for Dr. Young on the
Ground of Public Policy

The issue in this case is whether, when' viewed in the light most favorable for
- Plaintiff Sean Fay, there is any evidencé, or reasonable inférences from the eVidence,
frorﬁ which a jury might find for Plaintiff Fay, the non-moving party, against- Dr. Young.
The following evidence meets this test.

At trial, Mr. Fay was asked if Dr. Léw spoke with him other than telling him the
X-ray revealed Mrs. Fay had a kidney stone, énd he stated:

yA. He did. He - - he was back and forth once or twice, and he -
had mentioned that he had'talked to Dr. Young, the
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urologist on call, who had said that they both agreed that
based on Kelly’s health, being [young], healthy, and her
pain management, that she would be okay [til]] Monday to
release her and follow up with the urologist on Monday.

And he kind of gave me the impression that he had talked
to him more than once, so between the X-ray and the
urinalysis to after the CAT scan, or CT scan, sorry. I don’t
know if that’s the same.

Q. All right. But is that a specific recollection you have, that he said.
that both he and Dr. Young agreed - - ‘

A. Yes. Specifically he told me - - yes, he said that he and Dr. Young
“agreed, based on her age, her health, and that they could deal with
the pain management, that she would be okay to release, and - - the
most - - the biggest concern was her pain, if they could control her
pain - - I don’t know what to assume, but if they could control her
pain she could wait [ti]] Monday. That was the gist of the
conversation. But yes, he did say they both agreed.
(R.p.289,1. 13 - p. 290, 1. 11; see also p. 303, 11. 4-7; p. 317, 11. 3-8).

Mr. Fay never saw anyone take Mrs. Fay’s temperature the entire time they wefé k
there. (R. p. 295,1. 25 - p. 229, 1. 5). No one ever told him that “fever and a kidney stone
could cause Kelly to die.” (R. p. 302, 11. 21-23). Dr. Law performed some tests on Mrs.
Fay and told Mr. Fay “that it seemed really odd because it was too clean, and there wasn’t
any blood or bacteria, and that’s when he ordered the CT....” (R.p-336,11. 17-20).

Mr. Fay stated they were told to follow up with Dr Young the following Monday,
and they released Mrs. Fay’s medical records to Dr. Young’s office because Dr. Young
was familiar with her case. (R. p. 306, L. 13 - p. 240, L. 1). When they called Dr. Young’s

- office on Monday morning he was not available because he had surgeries scheduled, and

they were told to wait until 3:00 p.m. to come in. (R. p. 323, IL. 5-25).
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As they were leaving the hospital Mrs. Fay was “flush” and complained about

. chills and fever. (R. p. 337, 111 9-13; p. 363, 11. 9-16). Mr. Fay took Mrs. Fay’s
ternperature about 45 minutes after they left the hospital and it .Was over 101°. (R. p. 301,
1.7-p.302, l 6; p. 307, 11.'8-19; p. 365, 11. 14-15; p. 369, 11. 6-12). Mr. Fay atssurned the

- hoSpitatl staff were aware that Mrs. Fay had the fever. (R. p. 307, 1. 20 p.-308, 1. 8).

.A Dr. Mike B. S.iroky‘is a board certified urologist who testiﬁed for the Plaintiff as
an expert in urology. (R. p. 474, 1. 13-475,1.2). He teetiﬁed at lenéth about hts
education and credentials. (R. p. 4‘75, 1.3-p. 477", 1.'8; nl.-étSO, 11. 8-20). W’i:thout
ebjection the triat court qualifrect him as an expert in_ nrology andthe tr_ea‘tmento‘f kidney_ 7
Stones. (R.p. 477,1. 19 - p. 478, 1. 5). -'

o Dr. Siroky stated he was qualified to give opinions about the Standarri of eare' of

‘urolegists as well as emergency room physicians treating a kidneyt stohe patient. (R. p.
480; 1. 21 -p.481,1.4; p. 484;11. 12,_19; p. 487), 1.7-p.489,1. 8;:p. 550, .18 -p. 551, 1.
3). ‘Dr. Siroky agreed that he was stating his opinions 'to a reaSoneble degree of medical
certainty. (R. p 478 1. 8- 15 P 489,1. 21 - p. 490. L. 1)

Dr. Siroky reviewed Ms. Fay s medical records as well as deposmons in the case.
(R p. 478,1.20 - - P- 480, 1 7) When asked if he had an opinion Whether Dr Young '
deviated from the standard of care in his care and treatment of Mrs. Fay, Dr. Siroky stated

'that he drd, and explained:

My opinion is that Dr. Young failed to preperly aclcount for the
possibility of a[n] infected renal system in this patient, failed to take
account of the size of the stone, failed to take account of the location of the

stone, failed to take account of the obstruction caused by this stone, and -
the risk that it caused, rather, the risk that it posed to this patient’s well
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being and - - and life, and due to that failure, deviated from the standard of
care.

(R. p. 490, 1. 2-18). Dr. Siroky testified about several other deviations from the standar'd
of care by other defendants, but agreed that “each and every one of those deviations from
the standard of care...contributed to Kelly-Fay’s death.” (R. p. 491, 1. 5 - p. 492, 1. 22)."

Dr. Siroky was asked whether Ms. Fay should have been admittedlor sent home
on January 26, 2002, and he replied:

" This is, I think, the crux of the case. Because of the size of this
stone, because of [its] location, because it had extremely low chance of
passing on its own, and because it was completely obstructing, this patient
should have been admitted. After admission she could have either been -
observed for a while, or she could have been taken to the operating room
for a stint placement, or even lithotripsy, although that’s usually not done
on weekends. But if - - had that been done her outcome would have been
different. : |

(R. p. 493, 1. 16 - p. 494, . 3). Dr. Siroky based his opinion that she should have been .
admitted on the following:

I base it on the fact that she had a large stone that was wedged into
the ureter, just below the ureteropelvic junction, as was drawn earlier
today for the jury, which had, as I said - - I characterized it as a very low
chance - - I would say almost no chance of passing on its own, and was
causing a complete obstruction as evidenced by certain changes on the

-.KUB film, and certain changes on the CAT scan film.

Having established that fact something has to be done inan

emergent fashion to relieve that obstruction, because with a total

_ obstruction not only do you run two major risk[s] - - one risk is the risk of
an infection in this closed space, which then becomes like an abscess, the
second risk is damage to that kidney, because complete obstruction - - and
we don’t know exactly how long that complete obstruction can - - can be

~ present before irreversible damage takes place, but there is a risk of
permanently damaging that kidney because the urine has no place to go. So

" you have an obstructed system that can either become infected and/or can
cause damage to the kidney because of the obstruction. For those two
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reasons, that obstruction has to be relieved in a, let’s say, timely manner.

I’m not going to say it has to be within four hours or twenty-four hou;s,

but it has to be done in a timely manner to relieve that obstruction... and

that’s the standard of care.
(R.p.-494,1. 7 - p. 495, 1. 6). Dr. Siroky was then asked gfhether the emergency room
physician:“and/or urologist, or both have - - if one i; consulted, have a duty - - do you
know - - do you héve an opinion as to whether or not they have a dufy to rule out
infection before that patient is Sént hpme?” to which he fesponded “Absolutely....yes,
‘ab_solqte‘ly, they do.” (R. p. 495, 11..' 7-14). When asked tﬂe various ways to rule out
infection, Dr. Siroky stated, “Wéil, s‘;arting with vital signs, including temperature, the
white c§11 count, and th’ej ﬁrinalysis, and/or dip-stick, whatever is the practice in ;[hat
hospital.” (R. p. 495, I1. 15-19). |

Dr. Siroky stated Ms. Fay presented at the emergency room with a kidney stone
that was obstructing the_:pas'sage between thé kidney and the b_lédder, blocking the flow of
urine,. (R. p. 495,1. 24 - p. 496, 1. 8). The treatment of this type of obstructing kidnejf
stone is different from the treatment for “an every da‘y i(idney stone.” (R. p. 496,1.9 - p.
497, 1. 17). The size of the stone was “considerable” and the location “makes it difficult
for the stone td pass because it was wedged in the upper ureter, indicating that it had not
mad.e. x}ery mucﬁ progress down the ureter.” (R. p. 498, 11. 3-16).

Dr. Siroky described thé chemical reagent sticks known as “dip sticks.” R. p.
: ’499, 1. 10 - p: 500, 1. 22). A microscopic examination would be more accurate because the
dip sticks can yield “fglse negative” results. (R. p. 500, I: 23 - p. 501, 1. 19). The dip stick

test on Mrs. Fay indicated no blood, which is “extremely unusual in the presence of a



stone....” (R. p. 501, 1. 22-24). The result revealed “there is a complete obstruction from
the stone and none of the abnormal urine can get by it, therefore, it can’t be detected....”
(R. p. 502, 11. 1-12). The normal dip stick result should have sent up a “red flag” to the
physwlan in the face of a stone. ”(R.p. 502, 1. 13 - p- 503, 1 10).

Dr. Slroky stated that a urine culture test result would not have been avallable for
some time, and a microscopic exam would have also been negative. (R. p. 504, L. 16 -p.
505, 1. 5). When asked what must be done to comply with the standard of care, Dr. Siroky
stated:

Again, physical exam, which includes the vital signs, extremely .
important to look for any signs of infection at that moment and time, when
the patient is in the emergency room, but also when you have to have a
~ high level of suspicion. You have to put things together, and come to the

realization that you’ve got an obstructing stone, which is causing high

pressure on the kidney, which is not going to pass on its own, and is high

risk of becoming infected, so since you know that infection would be -

potentially life threatening, you ve got to use all you resources to try to

rule it out, and failing that you’ve got to protect the patient by adm1tt1ng
the patient for observation.

(R. p.’505, 11. 8-19).
Dr. Siroky reviewed Dr. Law’s emergency room note which stated, “case was

dlscussed with Dr. Rlchard Young, on- call urologlst ? (R p. 505,1.22 - p. 506, L. 5)
Dr. Siroky was asked his opinion as to “what should have transplred in that conversation”

for “Dr. Young and Dr. Law to have complied with the standard of care,” and he

responded:

Well, to start with there should have been a description of the
patient, the description of her situation, the transmittal of all relevant facts,
so that the consultant urologist, Dr. Young, could make a decision about
her - - about her disposition, and a decision-making process to decide
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v;IhethCr it’s safe; or not safe, to send the patient home.

“(R. p. 506, 11. 8-17; see also p. 525, 1l. 14-24). Dr. Siroky 'reviewed the depositions of Dr;
Law and Dr. Young and it was his impression “thére was joint decision.-making” with
regard to Mrs. Fay’s treatment. (R. p 506, 11. 18-20; p- 517, 1; 19 -p. 518, 1. 2). The
followihg colloquy then took place:

Q. Do you have an opinion as'to whether or not Dr. Law, first of all,
had a duty to relay all pertinent information to Dr. Young on the
phone when he called him?

A. Yes, he did.

Q. Al right; if Dr. Law did not ré}ay all pertinent information to Dr.
" Young on the phone, what should Dr. Young have done, if
anything?

A.  Well Dr. Young should have his own standards for what is safe for
. the patient, so if he does not obtain the information that he wants

he should ask for it, or arrange to have it done. So, for example, if
'he’s interested in a temperature and they tell him that they haven’t
taken the temperature he should ask that the temperature be taken.
If he thinks that the white cell count is going to be important in his
decision-making and there isn’t one, he should say, let’s get a
white count before we send this patient home. '

"~ (R.p. 506,1.21 -p. 507, L.11).

Dr. Siroky also stated that a kidney stone and a fever is an emergency. (R. p. 508,
1. 20-23). When asked what the most pertinent pieces of information that should have
been relayed between Dr. Youﬁg and Dr. Law, Dr. Siroky stated:

Well, the temperature is obviously one of the most important,

because it determines whether a patient has a fever or doesn’t have a fever,

and as we’ve already heard this morning, fever can be due to infection, it

can be due to other things as well. It can be due to the stone itself. But

fever certainly is an extremely important alarm that infection may be
present, so I don’t know what the two most important things are, but
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certainly temperature is one of the things | wbuld want to know.

(R. p. 509, 11. 14-25). Dr. Siroky stated that if aﬁ emergency room physician‘called him
and said he or she had a patient with a kidney stone:
| I would want fo know, first, the size of the stohé, and all of [its]

three dimensions, if possible. [ want to know the location of the stone in

the urinary tract. I want to know if there’s any indication of obstruction as

manifesting on the x-ray films, and I would want to know if the patient has

" any manifestations of infection at the time, as shown by temperature, and
also by white cell count. :
(R. p. 510, 11. 12-21). Dr. Siroky stated “that is the standard of care.” (R.p. 511, L. 1).

Dr. Sirbky stated Mrs. Fay’s records did not contain any temperature measure at
| the time Dr. ,L?W was discussing the case with Dr. Young. (R.: p. 511, 1. 7-9). Dr. Siroky
testified thaf the standard of care required Dr. Young to ask Dr. Law if DI;. Law did not
tell Dr. Yéun;g a temperature measuremént. (R.p. 511, ll.i 10-12).

Dr. Siroky stated ‘.‘temperafure is critical to det'errniningvv.vhether the patiént can be
discharged.” (R. p- 512, ll.'"6'-7).. Dr. Siroky noted that a “fever” isa temperéture of
anything over 100.5°A.A(R. p 51 5, 11. 479). Based upbn his revie:W of Mr Fay’s testimony
regarding Mrs. Fay’s condition when théy arrived home frbm the hospital, Dr. Siroky had »
- the opinion that Mrs. Fay had an elevated temperature in the eafly afternoon bf January
26, 2002, and “it’s more likely than not that she had a temperatﬁre on leaving fhe
emergency room.”(R. p. 520, 1. 1-95“

 Dr. Si?oky _aiso opined that br. Young had a “doctor/patient” relationship with |

Mrs. Fay once he made a medical decision to send her home, and then requested that Mrs.

Fay see him the following Monday morning. (R. p. 515, 1. 16 - p. 516, 1. 16). Dr. Siroky
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added that the fact that the hospital had Mrs. Fay sign an authorization for the hospital to
send her records to Dr. Young indicated that Dr. Young had accepted her as his patient at
that time. (R. p. 516, 1. 22 - p. 517, 1. 13).

On cross-examination, Dr. Siroky stated that although Dr. Law testified that he
told Dr. Young that the patient “was afebrile,” meaning “did not have a fever,” Dr. Young
should have asked what the temperature reading in fact was. (R. p. 526, 1. 1 - p. 527, 1. 4).
Dr. Young must make his own determination regarding whether the patient is febrile or
not. (R. p. 527, 11. 5-8). If Dr. Law had said “this temperature was taken that morning,”
Dr. Siroky testified that was “not enough” because “they don’t have a white count, and
the urinalysis, or such as they did, the dip-stick, was remarkably negative.” (R. p. 527, 11.
21-25).

Dr. Siroky stated that Dr. Law and Dr. Young should have made sure Mrs. Fay
was admitted because she had an obstructive kidney stone. (R. p. 537, 11. 18-22). Had they
done so, Mrs. Fay was not have suffered the generalized sepsis throughout her body. (R.
p. 538, 11. 8-16).

Dr. Charles W. Sheppard testified for the plaintiff. (R. p. 397, 1. 13-21). He stated
that in examining a patient in Mrs. Fay’s position “you need to do a temperature,
preferably several, and you need to do a white blood count.” (Supp. R. p. 1, 11. 7-13). He
agreed that an order to “take vitals” would include taking the patient’s temperature. (R. p.
405, 11. 19-24; 408, 11. 6-11). In light of Mrs. Fay’s condition Dr. Sheppard stated if he
only had information on one vital he would “take a temperature, particularly a young,

healthy kidney stone patient.” (R. p. 406, 11. 1-10).

-13-



Dr. Sheppard reviewed the nurse’s notes covering Mrs. Fay’s visit to the
emergency room on Saturday, January 26, 2002, and_saw no entries for teﬁlperature other
than the initial tﬁage note, when her temperature was 98.1°, which is normal. (R. p. 406,
.22 -p. 4Q7, lf 16; p. 427, 11. 2-9). The following colloquy then took place:

Q. Dr. Sheppard, do you have an opinion as to whether or not Kelly

Fay should have been sent home without Dr. Law, and Dr. Young,
and the nurses knowing whether or not she had a fever?

A. 'No, sir, she'should not have been sent home without knowing that.
Q. And is that a deviation from the standard of care in your opinion?
Al Yes, sir.

(R.p. 411, 11. 6-14; see also R. p. 407, 1. 20 - p. 408, 1. 2; p. 441,1. 9 - 442, 1. 2). Dr.
. Sheppard opihed tha‘; Mrs. Fa§ had a fever when she was discharged baée;d upon Mr.
Fay’s testimony that her temperature was 101.3° at 45 minutes later. (R. p. 428, 11. 6-18).

Dr. Shéppard knew that Dr. La\;v did not have admiﬁing privileges so as to admit
Mrs. Fay td the ﬁospital from the emefgency room. (R. p. 413, 11. 4-9). ‘Dr. Young would
have beén the .person to make the decision to admit her. (R. p. 413, 11. 10-14). The notes
indicated Dr. Law “disbusscd the case” with Dr. Young, who reque"sted to see Mrs. Fay
the followingiMo‘nday.,(R. p.414,1. 17 - p. 415, 1. 1).

Dr. Charles Stratton testified as an expert in internal medicine, infectious disease,
medical microbiology and pathology. (R. p. 573, 1l. 19-21; p. 574, 11. 22-23). Dr. Stratton
testified: |

I believe she would have been febrile before twelve noon because,

in fact, she was in the Emergency Room for four hours, and the stone
dropped at least thirty minutes, and maybe as much as an hour or so before
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that....[B]y the time she gets home, forty-five minutes to an hour after she
leaves at noon, that she’s got a temperature of a hundred and one point
two, so I believe that her stone was colonized, that the urine became
infected within hours after it dropped, and that by ten o’clock in the
morning, for example, she would have been febrile had her temperature
been taken. '
(R.p. 591, 1L 1-20)‘.-Dr. Stratton stated that had Mrs. Fay been admitted to the hospital on
that Saturday she would not have died. (R. p. 594, 11. 2-5).
In his deposition, Dr. Law stated that Dr. Young “agreed with” Dr. Law, “based
upon [Mrs. Fay’s] age and pain control, that she was appropriéte to discharge....” (R. p.
604, 11. 9-17). Dr. Law also agreed that it sounded reasonable to him that he told Mr.iFay
that Dr: Law had spoken with Dr. Young and “after talking to Dr. Young” they both
agreed to send Mrs.‘ Fay home. (R. p. 604, 1. 20 ; p. 606, 1. 25). Dr. Law added that Dr.
Young agreed to accept Mrs. Fay as a patient. (R. p. 607, 1. 17 - p. 608, 1. 4; p. 609, 1. 6-
10). Dr. Law repeatedly stated that he did not recall the specifics of his conversation with
Dr. Young, but testified as to his normal practice. (R. p. 605, 11. 3-9,'19-21; p. 607, 11. 3-5,
. 6-8, 13-14, 16-17).
In his deposition, Dr. Young agreed that he would have had to have been the one
to order Mrs. Fay’s admission to the hospital. (R. p. 612, 11. 4-9). Dr. Young also stated: - '
Again, I don’t remember the specifics of the conversation, but I
remember him saying that he had a patient in the Emergency Room with a
stone that he saw on the CAT scan, and that he thought the pain was well-
controlled and he was going to send them home, and that he didn’t think
- there was any sign of a fever, and he thought that she would be okay to go
“home, but he said the stone was about five or six millimeters in size, and

he thought that she would probably need follow-up.

(R. p. 614, 11. 4-12).
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In his live testimony, Dr. Law stated that he discussed the case with Dr. Young,

“who requested to see Mrs. Fay the following Monday. (R. p. 678, 1l. 20-22). Dr. Law

agreed that “temperature is considered part of the vital signs™ and that he did not order

Mrs. Fay’s temperature to be taken. (R. p. 684, 11. 9-16). He also agreed that “fever and
kidney stone” is a “urologic emergency,” as is “infection and kidney stone....” (R. p. 685,
I1. 2-5; p. 692, 1. 24 - p. 693, 1. 11). He stated “in order to determine if somebody has a
fever, you have to take their temperature.” (R. p. 696, 11. 22-23). He added, “with her
presentation, another set of - - another temperature should have been checked.” (R. p.
697, 11. 2-3). He agreed he did not order the nurses to do so. (R. p. 697, 11. 4-5). Had he
been told that Mrs. Fay had a fever he would not have let her leave. (R. p. 697, 11. 8-11; p.
715, 11. 9-12).

Dr. Law described the conversation he had with Dr. Young on the morning of
January 26, 2002. Dr. Young was aware of the CT results. (R. p. 709, 1. 12-20). When
asked if Dr. Young inquired about fever, Dr. Law stated:

I don’t believe he asked. That wouldn’t be - - but I would mention to him

as part of my discussion the patient is afebrile, which means without a

fever, and that she has stable vital signs, and that I believe that she could

be discharged home.

(R. p. 709, 1. 24 - p. 710, 1. 6). The following colloquy then took place:

Q. Dr. Law, the truth is if you told him she was afebrile, that was not
true, was it, unless you told him she was afebrile at eight o’clock in
the morning because nobody knew what her temperature was after
eight o’clock in the morning?

A. That’s correct. To - - you know, we don’t have a number. We don’t

have a number to show you or the jury that this was her
temperature at discharge. We have other information based on her
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clinical exam and based upon her other vital signs that she did not
have a fever at discharge.

Q. All of which could be affected by medication?

~

Al Yes.

Q. And I think you agree there’s a thermometer in every room and it
doesn’t cost anything to stick a thermometer in their mouth, does
it?

A. That is correct.

Q. And it was hospital policy, was it not, on abdominal pain patients

they get at least two sets of vitals?

A. Right.
Q. Everybody agrees temperature is a vital?
A. Yes, it is.

R.p.710,1. 7-p. 711, 1. 1).

Dr. Law stated the decision to send Mrs. Fay home was a “joint decision between”
him and Dr. Young. (R. p. 705, 11. 1-4; p. 707, 11. 3-11). If Mrs. Fay was to be admitted,
Dr. Young would have had to have been the one to do so. (R. p. 714, 11. 7-14).

In his live testimony, Dr. Young agreed that the standard of caré in evéluating a
pétient with a kidney stone requires the examining physiciaﬁ to rule out infection. (R. p.
806, 11. 15-20). He added, “when someone has a kidney stone, we always check their
temperature.” (R. p. 806, 1. -24;25). Dr. Young was asked if Dr. Law “specifically told
~ you that she was afebrile” and he reséonded, “No, that’s something we always talk
about.” (R. p. 795, 11. 1-4). He agreed that the chart revealed no temperature was taken

after eight o’clock in the morning. (R. p. 796, 1. 4-5; p. 807, 11. 13-18). Dr. Young stated
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- that if a patient has a kidney stone and a fever “they’re almost certainly going to be
admitted to the hospital....” (R. p."798, 11. 2-4; p. 799, 11. 19-24; p. 803, 1. 7-9). Dr. Young .
agreed that detecting a fever in a patient with a kidney stone is key in finding an infection.
(R. p. 805,1. 16 - p. 806, 1. 1).

Dr. Young stated that Dr. Law did not have admitting privileges and Dr. Young
would have had to have admitted Mrs. Fay. (R. p. 800, 1. 19 - p. 801, 1. 1). Dr. Young

- agreed with Dr. Law that Mrs. Fay could go home. (R. p. 801, 1. 2-19; p. 808, 11. 15-18).
When ésked whethe_r he inquired about whether Mrs. Fay actually had a fever, Dr. Young
stated, “I just have to remind you, Mr. Foster, that again I don’t remember the specifics of

. the conversation, and that’s what it says' right there in the deposition you just read.” (R. p.

. 804, 11. 4-10).

During the défense case the court indicated it intended to dismiss the case against

Dr. Young. (R. p. 809, 1.22.- p 810, L. 8). Plaintiff contended Dr. Siroky’s testimony

provided sufficient evidéhcé of Dr.. Young’s negligence to permit the jury to decide the

matter. (R.. p. 810; L11-p. 812,~1.l 25). The trial court noted that the “big picture” of an
on-call physician incurring li'ability for having “a telephone conversation” would violate
public policy. (R. p.813, 1.'1 - p. 814, 1. 5). The court stated:
South Carolina’s public policy has to be that an on-call specialist

must be able to rely on the information given him by a competent, capable,

and certified emergency room physician. Otherwise, again, there’d be no

end to the duty on physicians, that is those who are on call, the specialists,

to verify every piece of information that they are given in-a telephone

conversation, and the practice of law - - well, the practice of medicine, nor

does the practice of law for that matter, although I misstated it, just simply

can’t permit that and, the Court’s ruling - - and, I don’t have all the
evidence in. : ' : '
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I just tipped, if you want to put it that way, the lawyers to the point
that it appeared to me that Dr. Young was going to be released from this
case at the end of all the evidence so that he would not feel it necessary to
call additional witnesses in his favor, but it just seems to me that we
cannot support a policy that would put that kind burden on a specialist or
on a physician who is on call, and now, of course, the decision - - this
issue about whether or not there was a mistake made by Dr. Law, well, the
hospital, again, that - - this is where the battleground in this case is, not
what Dr. Young did. '

The only evidence in the record that would tend to make it appear
that Dr. Young had something to do with this decision and what came
from Dr. Law on a leading question from you, which was appropriate on
cross-examination, you said wasn’t this really a joint decision between the
two of you that should could go home, and the response of that was yes.

Now, when I have - - have these issues, before I take the evidence I
have to give every inference to the non-moving party. However, when I’ve
heard the evidence, there’s not a lot of inferences to simply be given
because I’ve heard what the evidence is, and the evidence on that point is
that - - and perhaps - - and this is consistent with construing what Dr.
Law’s testimony was when he called it a joint decision.

I think he probably was saying that Dr. Young might have - - he
might have given Dr. Young the credence to reverse the decision to release
her, but it was his decision to release her. Dr. Law testified to that, and Dr.
. Young has testified to that. There’s no evidence to the contrary, and thus
for that reason, Dr. Young has no responsibility here.

And then finally, just like Dr. Law cannot discharge - - excuse me; -
cannot admit someone to the hospital, well, Dr. Young can’t discharge
someone from the emergency room when they’re being treated by Dr.

Law. Obviously the decision to discharge was Dr. Law’s, and thus therein . -
is where your complaint lies, not with Dr. Young.

These are the reasons that the Court would intend at the
appropriate time to release Dr. Young from the case upon appropriate
motion.

I just simply have that discussion with you now so that the record

would be clear and in the event of appellate review of that decision, your
position, as well as the Court’s position, would be stated.
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* ok &

I probably didn’t say this, but the decision is not based on the
patient/physician issue. The Court does not reach that issue. It’s not
necessary to determination here. I find as a matter of law there’s no
negligence on the part of Dr. Young and don’t even reach the

" . patient/physician issue...simply because there’s no underlying negligence
on which a recovery could be grounded. '

(R.p. 814,1. 17 - p. 817, 1. 25). The court added:

One other thing I did not say in my - - my soliloquy was Dr. '

Siroky’s testimony about Dr. Young having the necessity of going beyond
what he’s told by Dr. Law in checking about what time was the
temperature given and checking behind the other facts establishes a
standard that is simply not the law of South Carolina, and thus the Court

~ rejects Dr. Siroky’s testimony on that point as against being inappropriate
under South Carolina law and thus not a ground[] to hold Dr. Young in the
suit. :

(R. p. 819, 11. 9-17).

| . At the close of the evidence Dr.l Young once again moved for a directed verdict.
(R. p 821, 1.. 9 - 825, 1. 23). Plaiﬁtiff responded that Dr. Young’s liability was a question
for the jury under the testimony preseﬁted. (R.p. 826,1. 3 -p. 829,1.9). The trial court
responded: | -

The Court is prepared to rule, and my ruling is the same from our
discussion that we had earlier today. First of all, it’s not necessary to reach,
and, therefore, I do not reach the issue of whether or not there was a '
physician/patient relationship established between Dr. Young and Ms. Fay.

The Court just finds as a matter of law that there is, first of all,
there is no negligence on the part of Dr. Young who has a right to rely on
any information given to him by a competent, capable, and board certified
emergency physician. To hold otherwise would turn the practice of
medicine on its head in South Carolina, but furthermore, I am going to
permit the parties, Dr. Young specifically, to amend his pleadings to allege
superseding or intervening negligence.

b
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There’s really no surprise here because this came before the
testimony, the motion did, before the testimony of Dr. Young and Dr. Law
and thus could have been explored during the time they were on the stand,
but furthermore, it cannot - - does not seem to the Court that that could be ‘
a shock or surprise because that issue sort of permeates the factual
scenario from which arose this unfortunate event, and thus for all these
reasons, the Court is going to grant dismissal to Dr. Young at this time,
and it is so ordered.
(R. p. 829, 1. 23 - p. 830, 1. 20).
The trial court’s public policy ruling is contrary to both the law of South Carolina
~and the facts of this case. This was a medical negligence case, and Plaintiff presented
expert and lay testimony from which a jury could have found Dr. Young liable beyond
simply accepting a telephone call from Dr. Law during a medical emergency.
In South Carolina, a claim for malpractice requires a showing of the standard of
care, a breach of the standard of care, proximate cause, and damages. Ho‘llmc‘m“ V.
Woolfson, 384 S.C. 571, 683 S.E.2d 495 (2009). The standard of care which must be
" observed by a physician is that of an average, competent practitioner acting in the same or
similar circumstances. /d. See also Guffey v. Columbia/Colleton Regional Hdsp., Inc.,
364 S.C. 158, 612 S.E.2d 695 (2005) (plaintiff may present both expert’tesﬁinony and
circumstantial evidence ofa physician’s culpability, and inquiry need only be whether
there is sufficient competent evidence from which jury may infer causal connection
between the physician’s conduct and the injury).
In this case, Plaintiff presented abundant evidence described above from which a

jury could have found thaf Dr. Young was partly responsible for Kelly Fay’s death. Dr.

Siroky stated that standard of care required Dr. Young to ask specifically about Mrs.
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Fay’s temperature when Dr. Law failed to provide that testimony. Dr. Law would have
reported that the temperature nearly four (4) hours earlier was 98.1 °, but that the chart
demonstrated the temperature had not been taken since. Dr. Siroky stated the standard of
care then required Dr. Young to ask that a new reading on Mrs. Fay’s temperature be
taken. Abundant evidence leads to the inference that such a measurement would have
revealed the fever, which would have indicated the presence of the infectioﬁ which killed
Mrs. Fay. |

It is true that the reci)rd containé other evidence that there was no indicatipn of
fevér at the time Mrs. Fay was discharged. But that is not the test when reviewing the
grant of a directed verdict. Instead, this Court must view the evidence in the light most |
favo;able to Pléintiff, and if there is aﬁy evidence from which a jury could have held Dr.
Young responsible, then direct:'ed verdict was not éppropriate. As this Court has s.tated:

| [1]t is not unusuai for a case to have contradicto& evidence and

inconsistent testimony from a witness. In a law case tried before a jury, it -

is the jury that must decide what part of the witness’s testimony it wants to

- believe and what part it wants to disbelieve. Under such circumstances, it

is not the function of this Court to weigh the evidence and determine the

credibility of the witnesses. '
Thomas v. Dootsoh, 377 S.C. 293,297, 659 S.E.2d 253, 255 (Ct. App. 2008) (reversing
directed verdict in medical negligence case).

The trial court’s decision was affected by an error of law in that the court applied
a standard fof liability that is nét embraced within tﬁe statutory or case law of South

Carolina. The trial court announced that the public policy of this State relieved Dr. Young

of any responsibility for his actions even against the backdrop of evidence, including
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expert evidence, that Dr. Young breached the applicable standard of care When he
concurred in Dr. Law’s decisidn to send Kelly Fay home without knowing what her body
temperature was. Everyoné agreed that fever is the best indicator of infection, and a
kidney stone in the presence c;f afeverisa &ue medical emergency that required Mrs
Fay’s admission. Everyone also.agreed that only Dr. Young could order that gdrniésion, .
but he made tﬁa't fatal decision in this case without having all of the facts the standard of
care required that he have, and without thaining the facts the standard of care required -
that he obtain.

This Court should hold t_hat the :record contained evidence which, viewed in a
light most favorable for tile Plaihtif:f as non-moving party, gave rise to a jury question as
‘to whether Dr. Young breached the applig:abie standard of care in tﬁis case. The Court

should reverse the trial court’s grant of a directed verdict for Dr. Young.
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CONCLUSION
For the reasons stated this Court should reverse the directed verdict for Dr. Young
and should remand this matter for a new trial as to his liability for the death of Kelly Fay

from sepsis following treatment for a kidney stone. r
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