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ARGUMENT

@

'I. THE CROSS APPEAL WAS PROPERLY AND TIMELY SERVED

Dr. Young and Grand Strand Urology (“GSU”) contend that Plaintiff’s cross-
appe‘al zis untimely and should be dismissed. The arguments they advance, however, -
~ should not be persuasive. a

As noted in the Plaintiff s Brief of Appellant, the ttial court issued an oral ruling
tcigranting a directed yerdict. fo‘r Respbndents Dr. Young and nis practice, GS,U,' at the close
of the evidence. The case proceeded against the remaining defendants and on May 27,
2010, the‘jury, returned a tlerdict ﬁndingi ltability on behalf of Grand Strand Regional
; Medlcal Center (“Grand Strand”) and Dr. Stephen Law (96% total but a551gn1ng Grand
Strand 90% and Dr.. Law 6%) for the loss and comparatlve neghgence of 4% by the
Plaintiff,; The jury awarded the Plaintiff $3,000,0Q0.00 actual damages. The verdict was
enrolled for Pla_iritiff 1n the amount of $2,880,000.00:

On June ‘7,- 2019, both Grand Strand and Dr. Law ﬁled s‘e\.leral p0.§t;trial' tnotione..
Dt. Law also moved to hat{e the judéntent enrolled using the percentages assigned by the
' Jury Plaintiff filed Qppositions“tol" all motions. On June 24, 2010, the trial court entered an
order denying the motione filed t)y Grand Strand and Dr. Law and 'Both received written
notlce of the entry of the order on July 12, 2010. On July 21, 2010, Dr. Law filed a
subsequent motlon pursuant to Rule 59, SCRCP askmg the trial court to address several
issues Dr. Law raised i in the earlier Rule 59 motion.

On July 21, 2010, Gtand Strand filed and served a notice of appeal from the trial

court’s order denying its post-trial motions. Grand Strand had received written notice of -

-



the'entry of that order on July 12, 2010. On July 26, 2010, Grand Strand filed and served
an amended Notice of Appeal from the order denying post-trial motions. This amended
Notice of Appeal was still timely in Vievs; of the date Grand Strand received written notice
of the entry of the order denying its post-trial motions.
| Four (4) days later, on July 30; 2010, Plaintiff filed and served a Notiée of Cross- -

" Appeal. Pnlaint'iff appealed the trial court’s ruling dismissing Dr. Young and Grand Strand |
Urology, LLP, as defendants after the close of all of the evidence at trial. Pl_aintiff also
appealed several other trial ruling/s. On August 6, 2010, Grand Stra;'n‘d filed its: sééond "
afpended Notice of Appc_aal. -
On August 10, 2010, Plaintiff mc;;/ed this Couﬁ fo stay the timé fimits in light of
: thé pendi‘ng motion for reconsideration filed by Dr. ng. On August 20, 2010, Dr Law
ﬁlec{ a return indicating no oppositibn ;[o the sta_l}'( éﬁd suégesting the Cbﬁrt ‘di'smis's the
appeal and cross-appeal withéut prejudice until the trial couft ruled on ‘Dr; Léw’s moﬁon
- for recohsideratioﬁ. Dr. Law filed séparately‘*a motion to dismiss thé appeais withdut‘
préjudice or, altemati‘;/ely, to stay and femand‘. |

Oﬁ August 24, 201(;; Grand Strand filed a return in which 1t Conseritéd to the‘stay
as to the appeal and cross;appeal. Grand Strand filed a separate return to thé motion to
diémiss requesting that ;the Court deny thét motion Whil'e' stayin;g all tiﬁe limits until the .
trial court ruled on Dr. Law’é pending motion for reéonsideration.

On September 24,2010, this Court issued an order denying Dr. Law’s motion to .
dismiss the appéél and cross-appeéi. The Court also ﬁled that the éppeals would be held

in abeyance pending ‘the trial court’s ruling on Dr. Law’s motion.

-



On August 17, 2011, the circuit court issued an order denying in part and granting
in part Dr. Law’s pending motion for reconsideration. The only portion of the motion the
court granted was to reform the verdict based upon the percentages of fault assigned by
the jury.

- On August_22, 201 l,APlaintiff moved the trial court‘ to reconsider its ruling and
'deny Dr. Law’s motion in its entirety. Following a hearing the trial court issued.a new
order on August 26, 2011, granting‘ Plaintiff’ s rnotion, rescinding that portion of the order
AWhich had entered judgment as to each defendant according to the per(centages of fault
» assigned by the jury, and orderlng the original Verdict be re;enrolled, nuhc prof.rtunc,
~against all defendants jointly and severally |

On September 23,2011, Dr. Law ﬁled and served his notlce of appeal from the
Judgment entered May 28, 2010 as well as the post -verdict orders entered on June 24
2010 August 17, 2010 and August 26, 2010 4

" On October 6, 2010, Dr. Young and GSU moved the Court of Appeals to dismiss
 Plaintiff’ s crossfappeal against Dr. Young and GSU. They contended that the Notrce of
Appeal as to ther'n was not timely served. Plaintiff flled a Return to the motion on |
October 17, 20l l_, and Movants filed a Reply on October 2l, 2014. On December 5,
2011, this Court denied the motion to dismiss without prejudice and requested the parties

address the timeliness in the briefs. (R. p. 13).

The pertinent time-line is therefore as follows:

May 26, 201 0 The trial court entered oral ruling d1rect1ng a verdict for Dr. Young

and GSU - trial proceeded



May 28, 2010 Jury returned verdict for Plaintiff against Dr. Law and Grand
Strand :

June 7,2010 Dr. Law and Grand Strand filed post-trial motions (10 days after
: verdict)

June 24, 2010 The trial court entered orders denying all post-trial motions

July 12,2010 Dr. Law and Grand Strand received written notice of the entry of
the orders denying post-trial motions

~July 21, 2010 Dr. Law filed subsequenf Rule 59 motion
Grand Strand served its first notice of appeal

July 26, 2010 Grand Strand served an amended notice of appeal (i.e., 5 days after
the first notice but within 30 days from receiving notice of the

-entry of the order denying post-verdict motions)

July 30,2010 Plaintiff Fay served his notice of cross-appeal (4 days after the
emended notice)

Dr. Young and GSU contend the a?peal period for the cross-appeal beggn oﬂ May

26, 2010; whén the direc‘ted" verdict was annoﬁn'ced, ér at the latesi on May 28, 2010,
when the Form 4 Order énd Verdicf were entered. (Respondent’s Brief, p. 25, n. 6). Dr.
Yéung.and GSU also contend the;t becauée Plaintiff moved to dismiss Dr. Law’s appeal
as untir-neb.f in view of successive motions for reconsideration pursuant to Rulé 59,
SCRCP, then Plaintiff may not argue that Dr. Law’s second post;trial motion stayed the
| time for appeal. (Resp. Br. p. 26). Finally, Dr. Young and GSU contend that the thirty

(3 0) day time period for Plaintiff to serve a notice of appeal from the directed verdict
| began to run on May 26, 2010, the date the trial court dismissed then from the case.

(Resp. Br. p. 28) These arguments should not be persuasive.-



A. PLAINTIFF WAS NOT REQUIRED TO SERVE THE NOTICE OF CROSS-
APPEAL UNTIL AFTER FINAL JUDGMENT

In general, appeals in South Carolina are governed by Section.14-3-330 of the
South Carolina Code of Laws. Section 14-3-330 provides, in part: |

~ The Supreme Court shall have appellate jurisdiction for correction
of errors of law in law cases, and shall review upon appeal:

(1) Any intermediate judgment, order or decree in a law
case involving the merits in actions commenced in the court
of cdmmon pleas and general sessions, brought there by
original process or removed there from any inferior court or
jurisdiction, and final judgments in such actions; provided,
that if no appeal be taken until final judgment is entered the
‘court may upon appeal from such final judgment review
any intermediate order or decree necessarily affecting the
judgment not before appealed from;

(emphasis added). See also Link v. School Dist. of Pickens ‘bpunw, 302 SC 1,393 |
S.E.2d 176 (1990) (noting Section 14-3-‘330(1) allows a party to wait until final judgment
to appeal intennediate orders “necessarily affecting the judgment not before appeéled
frorp.”). |

In this caée, the trial court’s directed verdict ruling as to Dr. Young and GSU was
an intermediate order — it did not finally dispose of the whole nof the case. See Culbertson
v. Clemens, 322 S.C. 20, 471 S.E.2d 163 (1996) (any judgment or‘decree, leaving some
further act to be done By the cour;t before the rights of the parties are determined, is
interlocutory .and not final). Although Plaintiff could have imfnediately served a notiée of
appeal frorﬁ the ruling, under \the plain language of Section 14-3-330, Plaintiff was
permitted to wait until-the final judgment on the remainde?_of the case was entered.

Had the co-defendants not appealed the verdict Plaintiff may have elected not to
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appeal the dismissal of Dr. Young and GSU. Because the co-defendants signaled their
intent to seek post-verdict relief and then appeal, Plaintiff was entitled to await service of
those notices of appeal to determine whether to seek review by cross-appeal of the trial
court’s directed verdict ruling.in favor of Dr. Young and GSU. Sec;[ion 14-3-330 allowed -
Plaintiff, who prevailed at trial against the co-defendants, to wait until one of them served

a notice of appeal before pursing an appeal of his own.

B. PLAINTIFF’S FILING OF THE MOTION TO DISMISS DR. LAW’S APPEAL IS
NOT A “CONCESSION” THAT BINDS PLAINTIFF IN THIS CROSS-APPEAL

Dr. Young and GSU assert that in his motion to dismiss Dr. Law’s appeal,
Plaintiff took the position that “Dr. Law’s second post-trial motion did not toll the time
limits available to the parties for initiating an appeal.” (Resp. Br. p: 26). Dr. Young and
GSU contend this amounts to a “concession” and this “concession” precludes Plaintiff
from arguing that his Notice of Cross-Appeal was timely. (Resp. Br. p. 26). The Court
should reject this argument.

First, the argument mis-characterizes Plaintiff’s Motion to Dismiss Dr. Law’s
appeal. The basis of that motion was that Dr. Law hadvﬁled successive motions pursuant
to Rule 59, SCRCP, raising the identical issues and that the second Rule 59 motion did
not stay Ais time to serve an appeal. Plaintiff’s motion to dismiss did not contend that the
second Rule 59 motion affected the right to appeal of any other party, only Dr. Law.
(Supp. R. p. 4).

Second, even if there was a “concession,” that concession would not.impact the



position Plaintiff is taking on the issue of whether his Notice of Cross-Appeal was timely.
As a recap, the pertinent time-line is as follows:

May 26,2010 The trial court entered oral ruling directing a verdict for Dr Young
and GSU - trial continued

May 28, 2010 Jury returned verdict for Plaintiff against Dr. Law. and Grand
Strand .

June 7,2010 Dr. Law and Grand Strand filed post -trial motions (10 days after
verdict)

-June 24,2010 The trial court entered orders dénying all post-trial motioﬁs

July 12,2010 Dr. Law and Grand Strand received written notice of the entry of
_ the orders denymg post-trial motions

July 21,2010 Dr. Law filed subsequent Rule 59 motion
Grand Strand served its first notice of appeal

July 26, 2010 Grand Strand served an amended notice of appeal (i.e., 5 days after
' the first notice but within 30 days from receiving notice of the

entry of the order denying post-verdict motions)

July 30, 2010 Plaintiff Fay served his notice of cross-appeal (4 days after the
- emended notice)

‘The position Plaintiff took in the motion to dismiss Dr. Law’s appéai was that the
July 21 motion by Dr. Law did not stay the time to appeal; instead, fhe time to appéal
began to run from July 12, when the defendants received written ﬁotice ot: the entry of the
orders denying post-trial motions. Grand Strand timely appealed on July 21 and then filed
,-an amended notice on July 26, both actions within 30 days of the date Grand Strand A |
received written notice of the entry .of the order denying its post-trial motion. Once'Granld
Strénd appealed, Plaintiff was entitled to serve a notice of cross—appeaﬂ within five (5)

days, pursuant to Rule 203, SCACR. That is precisely what Plaintiff did.
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Dr. Young and GSU cite to Thomas v. Dootson,' 377.S.C. 293, 659 S.E.2d 253
(Ct. App. 2008) in support of their position that Plaintiff is precluded by his “concession”
from claiming his appeal is timely. (Resp. Br. p. 26, 28-29). Thomas, however, does not
preclude Plaiinfiff from taking the position that his cross-appeal is timely.
In Thomas, Thomas sued Dr. Dootson for medical malpractice. The issue on

: appeal»was whether Dr. Dootson had notice that a surgicali dfill overheated priOr to the
injury to Thomasl during oral surgery. In his opening statement at tri.al, Dr. Dootson’s
counsel stated “there was an equipment malfunction” and that the drill overheated and
bufn'ed M. Thorhas’s mouth. Dr. Dootson’s counsel reiterafed thé coné_ession on appeal,
and claimed the issue was whether Dr. Dootson breach the standard of care by using the
defective drill during surgery. On appeal, Dr. Dootson also attempted to resurrect the |
need_ for expert ;[estimoriy and to recast the' issué to‘ call into quelstion whether there was
evidence tﬁe dfill operated properly. Thé Court of Appeals held Dr. Dootson was bound ,
' By the concession his counsel made in oral argument and in the brief that the drill wés‘
defective. That is, the point Dr. Dootson contended was a central point in-the appeal
(whether the driill w;is defective) had been conceded at trial in lieu of a strategy of arguing
that Dr. Dootsoﬁ did not violate his standard of care ih using the defective drill.

| Here, the only “cohcession” Plaintiff made waé .that Dr. Law’s second Ruie 59
motion did not stasf the time for Dr. Law to file and serve a notice of appeal. Wflether that -
1s true haé no relevance to the issﬁe Dr. Young and GSU argue, that is, that the first Rule
59 motion Dr. Law and Grand Strand ﬁle\d stayed the time to appeal and to cross-appeai

any trial _rlilirig. The rule from Thomas does not control.
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The Court shouid reject the argument by Dr. Yonng and GSU that Plaintiff is

precluded by a binding concession from taking the position that his Cross-appeal is timely.

C. PLAINTIFF FAY’S NOTICE IS NOT UNTIMELY FOR THE REASON THAT
PLAINTIFF FAILED TO SERVE NOTICE OF CROSS-APPEAL WITHIN 30
. DAYS OF THE TRIAL JUDGE’S ORDER DENYING THE, POST- TRIAL .
MOTIONS OF GRAND STRAND REGIONAL AND DR. LAW

Dr Young and GSU contend that Plaintiffs failure to serve the Notice of Cross-
Appeal within 30 days of the denial of the post-trial mo‘tions ﬁled by Grand Strand and
br. Law renders the crcss-appeal untirnelsl. This argument should not be persuasive.«

. Rule 203, SCACR, pr(')i/ides":

(¢) Cross-Appeals. A respondent may institute a cross-appeal by
serving a notice of appeal on all adverse parties, or in the case of an appeal
from the administrative tribunal, by serving a notice of appeal on the
agency, the administrative law court (if it has been involved in the case)
and all parties of record, within five (5) days after réceipt of appellant’s

~ notice of appeal, or within the time prescribed by Rule 203(b) whichever
- period last expires :

[N

(Underline added).
Once again asa recap, the pertinent time-line is as follows:

. May 26, 2010 The trial court. entered oral ruling directing a Verdict for Dr. Young
‘ and GSU - trial continued :

~ May 28,2010 Jury returned verdict for Plaintiff against Dr. Law and Grand
Strand

June 7,2010 Dr. Law and Grand Strand filed post-trial motions (10 days after
verdict) ‘ '

June 24, 2010 The trial court entered.orders denying all post-trial motions

July 12, 2010 Dr. Law and Grand Strand received written notice of th'ele'ntry
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of the orders denying post-trial motions
( .

July 21, 2010 Dr. Law filed subsequent Rule 59 motion
Grand Strand served its first notice of appeal

July 26,2010 Grand Strand served an amended notice of appeal (i.e., 5 days after
the first notice but within 30 days from receiving notice of the

entry of the order denying post—verdict motions)

July 30, 2010 Plaintiff Fay served his notice of cross- appeal (4 days after the
emended notice)

There is no dispute that in this case, on July 12,2010, the trial court gave written ‘
notice that it had entered o'rde‘r's denyin'g' all post-trial motions. There is also no dispute
that on luly 26, 2010, defendant Grand Strand ﬁled andvs‘erved an amended Noticeof
Anpeal from the order denying post-trial motions. On July 30, 2010 (ie., within‘S days of
reeeipt of the Amended Notice of Appeal and within 30 days of the trial court’s ruling on
© the post-trial nlotions), Plaintiff ,I*:ay filed and served a Notice of ‘Cross—Appeal, appealing -
the trial court’s ruling disrnissing ;Dr. Young and GSU as defendants after the clos'e’ ef the -
evidence as well as several.other trial rulings. That netiee was served on all adverse
parties, ineluding Dr. Young and GSU. Under the plain, clear and unambiguous language
ef Rule 2.03(0),. ‘P’laintiff has serVed properly the notice ef | cross-appeal “en all adverse
parties ... within five (5) days after receipt ef appellant’s notice of appeal...” See
Whitehead v. State, 310 S.C. 532, 426 S.E.2d 315 (1992) (rules of procedure, like
statutes, should be given their plain meaning; when the text of a rule is clear and
unambiguous, judicial inquiry is eemplete).

Additionally, Plaintiff served-lhis notice of appeal within 30 days of the trial

court’s disposition of the post-trial motions. Rule 203(b)(1), SCACR, provides in part:
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‘ When a timely motion for judgment n.o.v. (Rule 50, SCRCP), -
motion to alter or amend the judgment (Rules 52 and 59, SCRCP), or a
motion for a new trial (Rule 59, SCRCP) has been made, the time for
appeal for all parties shall be stayed and shall run from receipt of written
notice of entry of the order granting or denying such motion.

(Emphaéis added). Thus, so long as one of the enumerated motions “has been rhade,” the
time for appeal “for all parties” is stayed until the parties received written notice of éntry
of the ordcr ruling on that motion.
In. fhis case, timely motioﬁs pursuant to Rules 50 and 59 “had been made,” and
therefore the timé for appeal for al] parties, including Plaintiff, was stayed and did not
, begin to run untii the pgrtiés ;eggivea notice that fhg trial court had depied those motions.
Notice of the entry of the order did not take place until July 12, 2010; thus, all parties had
until August 11, 2010, to serve notice of appeal. Plaintiff’s ﬂotice of cross-appeal, served
| on"-July 30, 2010, was Well within the time périod set ‘forthAin Ruie 203(b)(1).
" Finally, the Supreme Court has instructed that courts should not interpret
procedural rules_to create a tfap for unwary laWers. Inre No;)ember 4, 2008 Bluffion-
Town Counczl Election, 385-S.C. 632, 640 n 4, 686 .S.E.2c11<6.83, 688 n 4 (2009),.citing
Elam v. South Carolina Dept. of Transp. ,"36.1 S.C. 9,602 S.E.2d 772 (2004) (holding
| civil procedhre and.app'elllate rules should not be wriAtten or ‘inter-pre'.[ed to create a trap for
' the unwary lawyer c;r party). See alsb James v.. South Carolfna Dept. of T ransp., 393 S.C.
440,711 S.E.2d 91§ (Ct. App. 2011) (appellate rules should not be interpreted to create a A
trap for the unwary lawyer or party); Clark v. Aiken County Government, 366 S.C. 102,
620 S.E.2d 99 (Ct. App. 2005) (rules of appellate procedure should not be interpreted to

create a trap for the unwary). Dr. Young and GSU advocate a rule that would shut the
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door on an appellant who followed the literal l;anguage of Rulé 203, thereby setting an
eippealability trap. The Court should reject their position. |
In this case, appellants Grand Strand and Dr. Law might not have appealed the
verdict. Plaintiff wo;ﬂd then have collected the judgﬁent from those defendants,
' rendering moot fhe necessity of an appeal of the order dismissing Dr. Young and GSU
because Plaintiff may not recloyer more thantoncvez for the dmages awardéd by the jury.
E.g., Smith v. Widené?, 397 S.C..468, 724 S.E.2d 188 (Ct. App. 2012)(fhere can be only
one satisfaction for an’i‘nj ury or wrong). Once ‘the remaining defendants took their
éppeals, ho?yever, Pl_aintiff qndertoc;k_ to éyoss-fdppeal all adver;é‘ rulings t_l?a,t Wer_e..
fa\;orablé to all advgrse parties, and served the notice of cross-appeal on il adverse
:pe;ﬁies, including Dr. Young and GSU. -
The rule Dr. Young and GSU advoéqte is also not based Au.pon‘sound policy or
. reasonablevappﬁellate practice. Dr Young aﬁd GSU wquld requi;*_e a plaintiff to
| imn'lediate‘ly‘ﬁle and serve a _qoﬁce of appeal from a ruling dismissing'sdme, but n;t)t all,
of the défendants‘in the case, eyeg 1n acase like this one, Where the ‘pllaintif;f ultimately
prevails agaihst a rgmaining defenilant. Where that reméiniﬁg defendaﬁt then makes post- .
-, trial motions, the plaintiff would bécofne the prifnary éppellant from} ‘a judgment where
‘l tilat plaintiff prevailed. Rule 206, SCACR. This would give rise to)t4w0 2) absﬁrd resuits:
(1) a plaintiff who takes such an appeal would shoulder t}‘iekentire burden of all dutieg of
- an appci:llant even though the remaiping defendants may ultimately appeal f;)llowing the
denial of thpse pqé’t-vefdict motions; and (2) a plaintiff who takes such an appeal .wﬂl'

have that appeal subject to dismissal as moot if the remaining defendants do not appeal

-12-



and instead pay the judgment, thereby exposing that plaintiff to an award of costs and fees
to the remaining respondent in the appeal. Rule 222(a), SCACR. Neither the General
Assernbly nor the Supreme Court could have intended to create such a trap in the rules
governing appeals in South Carolina. Instead, the more reasonable rule is to hold that
Plalntrff Fay could wait until he knew he was fac1ng a dlrect appeal by on¢ of the
remaining. defendants to then cross-appeal all adverse rulmgs 1nclucl1ng the ruling that
d1srnlssed Dr. Young ancl GSU from the case.

Accor_clingly, the Court should rej ect the arghrnent that Plaintiff’s cross-appeal of -
the trial court’s directed ver(lict for Dr. Yolrng an(l GSU 1s untirnely and shonld adfiress

the merits of that cross-appeal.

II. - THE TRIAL COURT ERRONEOUSLY DIRECTED A VERDICT FOR DR.
B YOUNG ON THE GROUND OF PUBLIC POLICY

Respondent-Appellant Fay stands on the arguments he made in his Brief of
’Appellant. However, he responds here to eertain assertions Dr. Young‘and GSU made in
| their j‘oint Respondents’ Brief. |

lnitially, although these Respondents note,the correot scope of appellate review .

from the] grant,of a directed verdict (that the evidence must he Viewed most favorably for
" Mr. Fay) ‘(Respj.‘ Br p. 11), the Respondents then present a recitation of the record ln the

light most favorable to Dr. Young and GSU. The Court should not'be persuaded to do the

same. Mr. Fay presented testimony and evidence as ontlined in his‘ Brief of Appellant

that, viewed in a light most favorable to him, required that the claims against Dr. Young
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and ‘GSU be submitted to the jury.
“Further, the trial court ruled solely on the ground that public policy prevented

claims against a physician who was on call for questions arising from a hoSpital

emergency room. The judge was ruling as a matter of iaw, not becanse the trial j ndge felt ,
Plaintiff Fay failed to present sufiicient evidence of Dr. Young;s breach of the standard of °
. caré.
Respondents Dr. Young and GSU point to testlmony they assert requrre a d1rected
‘ verdlct for Dr. Young They dlsmiss the testimony of Dr. Siroky, pomtmg to testimony by
Dr. Young and Dr. Law that they contend exonerates Dr. Young. (Resp. Br.~pp._~12-13):‘ "
However, as.Plaintiff Fay pointed out in his Brief of Cross Appellant, Dr. Sirokyi
. positively testiﬁed that Dr. Young ‘breached the apphcable standard of care. (Cross- App
Br. pp. 7- 13). Dr. Sheppard concurred (Cross-App Br. pp 13- 14) So did Dr. Stratton.
. (Cross-App. Br. pp. 14-15).,
“"A.dditionally, neithe_r Dr. Young nor Dr. Law testified positivelvlthat"they Jactually _
(' ) discussed vvhether Mrs. Fay .was f‘afebrile,” as suggested by Dr..Young 1n his Brief. |
Instead, both doctors testified they could not recall the precise‘conversatiOn but that this " ‘
was something they “would have discussed.” (Dr. Law at trial, R. p. 709, 1. 24 - p "‘71 i, 1.
1; Dr. Young at trial, Tr. p. 795, 11. 1-4). As noted in the prior brief, when asked vvhether o
' he induired about whether Mrs. Fay actually had a fever, Dr. Young stated, “i just have to
remind you,’ Mr.'Foster, that again [ don’t remember the specifics of the conversation, and
| that’s what it says right there in the deposition you just read.” (R. p. 804, 11. 4-10). In his'

deposition, Dr. Law repeatedly stated that he did not recall the speciﬁcs of his

-14-



conversation vvith Dr. Young, but testified as to his normal practice. (R. p. 605, ii:/3-9,
19-21; p. 607, 11. 3-5, 6-8, 13-14, 16-17). | |
At bottom, it was for the jury to decide the credibility of all of this evidence and to

sort out whether these physicians failed to discuss Mrs. Fay’s fever when they conversed
- about sending her home. It was also for the jury to decide,'whether to believe Plaintifi"s

: experts and to ﬁgure out exactly what happened in this instance They could have |

K accepted that the doctors testiﬁed truthfully about their regular pract1ce and could have ‘
found the doctors followed that practice in this time. Or they could have rejected these
assertions. The trial court removed that task from them, however by directing a verdict
- for Dr. Young and GSU. 4 N | o
Dr. Young contends:

. To require an on-call physician to Verify every piece of information

supphed by an emergency room doctor, when no reason appears to cause o
him or her to doubt its accuracy, would be unworkable and would '

seriously impede the efficient practice of emergency medicine in th1s
State.

(Resp. Br p. 15) The Court should no_t be persuaded‘by this argurrienti ,

If the standard of care requires that the physician who makes‘,the cali about
admitting a patient know certain vital' signs before releasing that patient, and the -
physician does not receive information about that vital sign,then public policy should
" require that physician to ask. It is not “eVery‘ piece of information” an“ER' doctor supplies,.
but the critical information required‘to make life and death decision_s about a patient. It is

- also that “no reason appeared” to require Dr. Young to “doubt its accuracy,” for there is

.evidence that Dr. Young did not get, nor did he ask for, a critical piece of information in
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Mrs. Fay’s care. It would not “seriously impede™ emergency room practice in South
Carolina to require the only physician who has the abilityvto admit fhe patient to make
sure he has all of the information required by the standard of care before sending that
patient home to her death.

Dr. Young also contends that public policy considerations “weigh heavily against
imposing liability on an on;call specialist whose involvement is lirﬁited to taking a phone
call from a treating physician who is calling merely to arrange follow-up care for a
patient.” (Resl;. Br. p. 16). This argument ignores the critical fact that Dr. Law had no
power to admit Kelly Fay to the héspital - hg relied on Dr. Young to make that joint
decision Bécause only Dr. Yoﬁng could have admitted her. (Dr. Law testimony at R. p.
714, 11. 7-14; Dr. Young testixﬁony atR. p. 800, 1. 19~ p. 801, 1. 1),

For these‘réasons and fhe reasons stated in the Brief of Crosé-Appellant, the Court
should reverse the trial court’s grant of a directed verdict for Dr. Young and GSU on the
basis that it is not against public policy to hold these Respondents liable for Mrs. Fay’s

death in this case.

-16-



III. THE COURT SHOULD NOT AFFIRM ON THE ALTERNATIVE GROUND
THAT DR. YOUNG DID NOT OWE KELLY FAY A DUTY OF CARE

Respondents Dr. Yeung and GSU assert as an additional sustaining ground for
affirming the trial court’s directed verdict that a physician-patient relationship was never
created between Dr. Young and Mrs. Fay so that Dr. Young did not owe a legal duty asa
matter of law. (Resp. Br. pp. 17-25). The Court should not find this argument to be
persuasive as a basis for affirming the trial court’s ruling.

It is true that, generally, a respondent vmay argue any additional reasons why an
appellate court should affirm the appealed ruling, “regardless of whether those reasons
have been presented to or ruled on by the lower court.” I’On, L.L.C. v. Town of Mt.
Pleasant, 338 S.C. 406, 419, 526 S.E.2d 716, 723 (2000). The appellate court may in its
discretion review the additional reasons presented by the respondent and “if convinced it
is proper and fair to do so, rely on them or any‘(')ther reason appearing in the record to
‘affirm the LeWer court’s judgment.” Id. at 420, 526 S.E.2d at 723. However, the appellate
court may decline to do so. State v. Humphries, 354 S.C. 87,579 S.E.2d 613I(2003).

In this case, the trial court made a very narrow ruling, stating:

The Court is prepared to rule, and my ruling is the same from our
discussion that we had earlier today. First of all, it’s not necessary to reach,

and, therefore, I do not reach the issue of whether or not there was a

physician/patient relationship established between Dr. Young and Ms. Fay.

The Court just finds asa matter of ‘law that there is, first of all,

there is no negligence on the part of Dr. Young who has a right to rely on .

any information given to him by a competent, capable, and board certified

emergency physician. To hold otherwise would turn the practice of

medicine on its head in South Carolina, but furthermore, [ am going to

permit the parties, Dr. Young specifically, to amend his pleadings to allege
superseding or intervening negligence.
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There’s really no surprise here because this came before the

testimony, the motion did, before the testimony of Dr. Young and Dr. Law

and thus could have been explored during the time they were on the stand,

but furthermore, it cannot - - does not seem to the Court that that could be

a shock or surprise because that issue sort of permeates the factual :

scenario from which arose this unfortunate event, and thus for all these

rreasons, the Court is going to grant dismissal to Dr. Young at this time,

and it is so ordered. ' '
(R.p. 829, 1. 23 - p. 830, 1. 20). Thus, the only ruling the trial court made was that as a
matter of public policy a physician contacted by an emergency room doctor could not bé
liable for the harm to the patient. The trial court specifically declined to address whether a
physician-patient relationship existed. See State v. Bennett, 375 S.C. 165, 650 S.E.2d 490
(Ct. App. 2007) (where issue was raised fo but not ruled upon by the trial court, court of
appeals declined to address additional sustaining ground).

U.nder' these circumstances the Court should exercise its discretion and decline to

address this argument as an additional reason to.affirm the trial court’s ruling.

A A PHYSICIAN-PATIENT RELATIONSHIP EXISTED BETWEEN DR. YOUNG
AND DECEDENT KELLY FAY AT THE TIME OF HER DEATH

In the event the Court decides to address this édditional reason to affirm, 'the
Court_ should reject Re,spondents’ argument that there was no evidence from which a jury |
could have found the existence cﬁ)f a doctor-patieﬁt relationship between Dr. Young and |
Mr’s. Fay.

1. THE EXISTENCE OF A PHYSICIAN-PATIENT RELATIONSHIP IS A -
QUESTION FOR THE JURY

The establishment of a doctor patient relationship is a prerequisite to a claim of

medical malpractice. Roberts v. Hunter, 310 S.C. 364, 426 S.E.2d 797 (1993). “The
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relation is a consensual one wherein the patient knowingly seeks the assistance of a.
physician and the physician knowingly accepts him as a patient.” Id. at 366, 426 S.E.2d
‘at 799 (quoting 61 Am. Jur. 2d Phys;'cians & Surgeons § 158 at 290 (1981)).
Furthermore, the existence of a physician-patient relationsﬁip is a question of fact for the
jury. Tumblin v. Ball-Incon Glass Packag_ing COrp.; 324 S.C. 359,478 S.E.2d 81 (Ct; -
App. 1996); see also Fuller v. Blanchard, 358 S.C. 536, 595.S.E.2d 831 (Ct. App. 2004)
(“[t]he existence of a physician-patient relationship is a question of fact for the jury”).

Plaintiff Fay presentedl evidence that there was ;1 relatibnship of cooperation and
teamwork between Dr. Law, the emergency room physician, and Dr. Young in which Dr.
Young collaborated with Dr. Law on the diagnosis and goursé of treatment for Mrs. Fay; |
thereby establishing a physician-patient relationship between Dr. Young and Mrs. Fay.
The jury could have found a~pétient-physician relationship*(_existed as Dr. Young was the
op—call urologist at Grand Strand Regional Medical Center, knowingly accepted Mrs. Fay
as a patient, and participated in her diagnosis and course of tréatment. Whether a
~ physician-patient relapi(;nship existed between Dr Young‘v and'Fay Was an issue to be
resolved by the jury. See also Rule 50, SCRCP (“[w]hen upon a trial the case presents
only questions of law the judge may direcf a verdict.”). |

Although Dr. Young did not examine Mrs. Fay, the fact thét a physician does not
deal directly with a patient does not necessarily preclude the existence of a
physician-patient relationship. Lection v. Dyll, 65 S.W.3d 696 (Tex App. Dallas 2001).
See also St. John.v. Pope, 901 S.W.2d 420 (Tex. 1995) (creation of the phylsician-patient

relationship does not require the formalities of a contract; the fact that a physician does
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not deal directly with a patient does not necgssarily preclﬁde the existence of a
physician-patient relatiohship). Likewise, physical contact between Dr. Young and Fay
was not.necessary to create a physiciaﬁ-patient relationship. Lec;‘iO(z' v. Dyll. See also |
Mead v. Legacy Health System, 352 Or. 267, 283 P.3d 904 (2012) (courts have begun to
~ recognized that the fact that a physician does not deal directly with a patient does' not
necessarily preclude thé existence of a physician-patient relaf[ionship).

~ Whether or not the collaboration between Dr. Law and Dr. Young concerning the
diagnosis and treatment of Mrs. Fay constitutes a physician-pétient rélatio;lship between
‘Dr. Young an.dv Mrs. Fay was, ata minimum, a qﬁestion of fact for the jury to decidg. The

trial court should not have_direcfed a verdict fbr Dr. Young and GSU.

2. DR. YOUNG’S AFFIRMATIVE ACT OF PARTICIPATING IN THE
DIAGNOSFS AND COURSE OF TREATMENT OF FAY AS THE ON-CALL
.UROLOGIST ESTABLISHED A PHYSICIAN-PATIENT RELATIQNSHIB

Whether a physician-patient relationship exists between an emergency rolom
patient and an on—cali physician contacted by telephone for consultation appears in large
part td be a novel issqe, in SQ\ut}.l Carolina. -

Jurisdictions that have considered the issue, howe{/er, have held that, if the
consulted physician is contacted because he o.rlshe is on call, that communication is not in
the category of an “informal consult,” especially if the physician's on-call obligation is
contractual or a condition for hospital privileges. Even so0, a relationship with the patient

generally will not be implied when the on-call physician expressly declines to participate

in the patient's care or makes no diagnosis when the recommended treatment is rejected

220-



by the treating physicians. See Miller v. Martig, 754 N.E.2d 41 (Ind. App.2001)
(physician-patient relationship did not exist between on-call doctor and obstetric patient
where doctor did not makp"recommendations about patient's condition or treatment and
did not participate in any c-ourse of trealtment, but informed patient that doctor would not
takepatient's case because he was not qualified to do so); Majzoub v. Appling, 95 S.W.3d
432, 438 (Tex: “App.2002) (no physician;patient relationship arises wherp on;c'all doctor
doés not make a diagnoéis or any rpedical decisions with regafd to patient). Thus, the .
on-call étatus of a physician in and of itself does not establish a physician-pétippt |
relationship with évery patiept who comes into >the‘ emergeﬁc‘y I'(‘JO'I.I’_SI.V See, eg. ‘, Corbelt .
McKinnéy; 980 S.W.2d 166, 170 (Mo. App.1998) (a pHysi,cian’s on-cali statué, without

- more, does not give rise to 11ab111ty) Fought v. Solce 821 S.W. 2d 218, 220 (Tex
- App.1991) (physician Volunteerlng to be on call dld not have duty to treat patlent who 3
came into ¢mergen¢y rpom); Anderson v. Houser, 240 Ga. App. 613, 618, 523-S.E.2d
342,’ 347 (1‘9‘99)' (patient not intended third-party beneficiary of physi‘piap'é ppnfrac’t with. ‘
‘};'ospit.al). | o
| ﬁowevef; if an emergency room physician contacts ‘tl"le on-call physician, who

'afﬁrmaﬁvely undéﬂakes to diagnose or‘trelat the patient, and such dir_ectidn_ is acted upon |
_ by the physiéian, a physician;patient relationship arises by implication between the
on-call physician and the patient, even if the on-call physiciah does not persohally
examinp the patient or seek to' admit the patient within fhe physician's service. S"ee, eg.,
| Sterling v. Johns Hopkins Hospital, 145 Md. App. 161, 187, 802 A.2d 440 (2002) (“In -

the final analysis, we take it-as well-settled that a physician-patient relationship may arise
\ ‘
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by implication where the doctor takes affirmative action to participate in the care and

treatment of a patient.”); Oja v. Kin, 229 Mich. App. 184, 191, 581 N.W.2d 739 (1998) (a

physician-patient relationship can exist by implication between an emergency room

patient and an on call physician who is consulted by the patient's physician but who has

never met, spoken with, or consulted the patient when the on call physician (1)

‘participates in the diagnqsié of the patient's condition, (2) participates in or prescfibés a

course of treatment for the patient, and (3) owes a duty to the hospital, staff 'of 'I;atient‘for

whose benefit he is on call); Lection v. Dyll, 65 S.W.3d 696 (Tex. App.2001) (on-call

‘physician's evaluation of information provided by emergency room doctor and medical

decision concerning the patient's need for treatment and admission to the hospital, and

emefgency room physician's reliance on the on—cail physician's diagnosis and treatment
plan, were sufficient to create a question of fact as to whether on-call physician took

- affirmative acts necessary to create a physician-patient relationship). .

. -As the Supreme Court of Oregon recently stated:

Historically, an impfied physician-patient’;‘relatic.)nship' [haé been]

- limited to physicians seen directly by the patient; the physician-patient
relationship typically does not exist between the patient and physicians
consulted by the patient's personal physician.” Louisell & Williams, 1
Medical Malpractice § 8.03[2][a] at 8—19-8-22 (footnotes omitted). More
recently, however, courts have recognized that “[t]he fact that a physician
does not deal directly with a patient does not necessarily preclude the
existence of a physician-patient relationship.” St. John v. Pope, 901
S.W.2d 420, 424 (Tex.1995); see McKinney v. Schlatter, 118 Ohio App.3d
328, 692 N.E.2d 1045, 1050-51 (1997), overruled on other grounds by

"~ Lownsbury v. VanBuren, 94 Ohio St.3d 231, 762 N.E.2d 354, 362 (2002)
(holding that it was a question of fact for the jury whether an on-call
cardiologist who had discussed a patient's symptoms and test results with

an emergency room physician entered into a physician-patient relationship
with the person seeking treatment). As one court has observed,
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“In light of the increasing complexity of the health care
system, in which patients routinely are diagnosed by
pathologists or radiologists or other consulting physicians
who might not ever see the patient face-to-face, it is simply
unrealistic to apply a narrow definition of the |
physician-patient relationship in determining whether such
a relatlonshlp ex1sts for purposes of a medical malpractice
case.’

Kelley v. Middle Tennessee Emergency Physicians, 133 S.W.3d 587, 596
~ (Tenn 2004); cf. Eads v. Borman, 351 Or. 729, 743-44,277P.3d 503
" (2012) (noting that changes in the way health care is delivered affect
apparent agency analysis); id. at 759-60, 277 P.3d 503 (De Muniz, C.J.,

~ specially concurring) (same).

. As the court recognlzed in Kelley, with increasing specialization i in
" the medical profession, hospitals or medical groups may divide . '
responsibility for providing medical services among a team of physmans
with some of the physicians.responsible for performing only discrete
medical services for'the patient. A radiologist, for example, may interpret

a patient's x-rays and relay that interpretation to the patient's primary care
physician, who uses the radiologist's interpretation to determine the course
of the patient's treatment. That division of responsibility for the patlent’
care may arise as a result of custom or practice, without a formal referral

or request for consultation. Faced with that division of services, some

~ . courts have sought to determine when a physician who has not personally

examined a patient will enter into an implied physician-patient relationship -
by asking whether the physician has undertaken to provide a particular
medical service to a patient. In Kelley, the court explained that *
physician-patient relationship may be implied when a physman
affirmatively undertakes to diagnose and/or treat a patient, or afﬁrmatlvely
participates in such diagnosis and/or treatment. » 133 S.W.3d at 596.

The standard articulated in Kelley depends, as an initial matter, on

class1fy1ng a phy51c1an s actions as either the “diagnosis” or the

“treatment” of a patlent's condition. Some tasks that physicians perform
such as interpreting an x-ray, may be relatively easy to classify. Others,
such as diagnosis, may pose more difficulty. As explained below, not
every opinion that one physician offers another constitutes a diagnosis;
indeed, the same statement may be a diagnosis when made in one context
but not when made in another. That is, the question whether a physician's
expression of an opinion constitutes a diagnosis will vary depending on,

~
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among other things, the customary practice within the relevant medical

community, the degree and the level of formality with which one physician

has assumed (or the other physician has ceded) responsibility for the

diagnosis or treatment, the relative expertise of the two physicians, and the
' reasonable expectations, if any, of the patient under the circumstances. . .

In-our view, the standard should not be whether a judge or a jury.

~ would classify a statement as a diagnosis or the provision of treatment.
Rather, it should be whether a physician who has not personally seen a
patient either knows or reasonably should know that he or she is
diagnosing-a patient's condition or treating the patient. If the jury finds
that, in light of the factors identified above, the physician either knew or
reasonably should have known that he or she was diagnosing the patient's
condition or providing treatment to the patient, then an implied
physician-patient relationship exists and the physician owes the patlent a
duty of reasonable care. ‘

- Meadv Legacy Health System, 352 Or. 267, 277-279, 283 P.3d 904, 909- 910 (2012)
The Court concluded |

In our View the standard should not be whether a judge or a jury
would classify a statement as a diagnosis or the provision of treatment.
~ Rather, it should be whether a physician who has not personally séen a
patient either knows or reasonably should know that he or she is
' " diagnosing a patient's condition or treating the patient. If the jury finds
" that, in light of the factors identified above, the phy51c1an either knew or
reasonably should have known that he or she was d1agn0s1ng the patient's
condition or providing treatment to the patient, then an implied
physician-patient relatlonshlp exists and the physwlan owes the patient a
duty of reasonable care:

1352 Or. at 279, 283 P.3d at 910.

As .the on-call'urdlogist for Grand Strdnd RegionalvMedical Center, Dr. Yoimg |
undertook to diagnose and treat Mrs. Fay, agreeing to he_r discharge and scheduling an .
appointment for the foliowiﬂg Monday, thereby establishing a physician-patignt |
relationship. Thg Court should not affirm the trial court’s ruliﬁg on Dr. Young’s

contention. that there was no evidence from which a jury could have found the existence
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of a doctor-patient relationship.
In Roberts v. Hﬁnter, the Supreme Court of South Cardlina affirmed a ruling .
which directed a verdict for a “consulted” physician on the premise that a
phy_sician-patient rel‘ationship did not exist. In Roberts, the patignt sued a “cdnsulted”
.physici;an aftér leaving an emergency room Without being seen by the conSulted
| physician. The plainﬁff in Roberts was b‘einé treated by the emergency room physicians
when his ViS.iOIl became blurred and he begén to see spots before his eyes. 426 S.E.2d at
, 798. The emergency room physician contacted a"neurologist who was busy seeing
apbther pétient at the 'hospital, but Who~said he would examine _i}oberts. The evidence - |
was uncontroverted that Roberts left the hospital before the neurologist could examine
him. Roberts suffered a sfroke ‘a few hours later. |
_ Unlike the pﬁysician in Roberts, Dr. Young assisted in proffering a diagnoéis, '
recommendin_g a course or treatment or approving the lack of treatrﬁent, .and échgduled a
_ follow up appointment with the patient. Rober;‘s is meaningﬁ;lly distinguishable fr;)m -
this case as Dr. Young was c.onsulted by Dr. L;qw on the course of treatment forj Mrs. Fay '
and participated in the diagnoéié and treatment of Mrs. Fay By agréeing with Dr. Law th'at‘v'
| Mrs. Fay did not need to be adfhitted ;emd could be discharged Without any further testing.
| In Oja v. Kin, the Michigan Cqurt of Appéals addressed this issue and set fo‘rth‘_e; ,

~ general principle to assist in the determination of whether a physician-patient relationship
-existed: \
. [M]erely listening to another physician’s descriptién of a patient’s
problem and offering a professional opinion regarding the proper course of
treatment is not enough. Under those circumstances, a doctor is not
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agreeing to enter into a contract with the patient. Insteaci, she is simply

offering informal assistance to a colleague. At the other end of the

spectrum, a doctor who is on call and who, on the phone or in person,

receives a description of a patient’s condition and then essentially directs

the course of that patient’s treatment, has consented to a physician-patient

relationship. ’
581 N.W.2d at 743.

In this case, Dr. Young’s participation in the diagnosis and treatment of Mrs. Fay
constitutes evidence of consent to a ph};sician-patient relationship. Dr. Young was the
on-call urologist, fielded a call from the emergency room physician, and participated in
the diagnosis of Mrs. Fay and the decision to release Mrs. Fay from Grand Strand.

If ni_) prior relationship existed between physician and patient, an on-call physician
may assume a duty to the patient if he takes some affirmative action to treat the patient.
Reynosa v. Huff,21 S.W.3d 510 (Tex App. San Antonio“2000); Day v. qukz'ns & Munoz,
961 S.W.2d 278 (Tex. App. Houston 1st Disvt‘.A 1997).

Subseciuent to the conversation between Dr: Young and Dr. Law,_ but prior to
being released from GSRMC, Mrs. Fay signed an authorization for her médical records to
be feleased to Dr. Young. By Saturday evening, Dr. Young, as the on-ca;H urologist,
agreed with Dr. Law to release Mrs. Fay from the hospital, had scheduled an appointmeﬁt

\for the following Monday, and an authorization had been completed by Mrs. Fay enabling
Dr. Young to receive her records. These actions provide evidence from which a jury
could have found that a physician—patient. relationship between Dr. Young and Mrs. Fay

had been established.

A physician-patient relationship can arise when a physician gives advice to a
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patient, even if the advice is communicated through another health care professinnal.
Quirk v. Zuckerman, 196 Misc. 2d 496 (N.Y. Sup. Ct. 2003); Cogswell v. Chapman, 249
A.D.2d 865 (N -Y. App. Div. 3rd Dept. 1998). In Quirk, the patient went to the hospital
emergency room where he was treated by the doctor and nurse practitioner. The patient’s
malpractice cause of action against the doctor was derived from his consultation Wit}i the
co-defendant, the nnrse practitionei. Although the doctor did not perform a physical |
exam upon the patient in Quirk, he collaborated with the nurse practitioner who
performed the full physical examination. The Quirk couft denied the doctor’s motion for
summary judgment, finding that whether or not the collaboration between the doctor and
nurse practitioner constituted a pnysician-patient relationship between the dnctor and
claimant was a question of fact for the jury to decide.

In Wheeler v. Yettie Kerstiné Memorial Hosp., the cnurt held that an on-call
physician at.a rural hospitai had at physician-patient relationship with a laboring woman,
for the purpose of a medical malpractice action, even though the physician’s only |
" connection with the woman was one phone call from a nurse, of which the wnman was
not aware, because during the call, the physician evaluated the status of the woman’s
iabor and gave approval for tiie woman’s transfer to a distant medical facility. 866
S.W.2d 32 (Tex. App. Houston 1st Dist. 1993). Similar to Wheeler, Dr. Young’s
connection to Mrs. Fay was thiough a phone call from Dr. Law. | However, an even more
compelling argument that a physician-patient relationship ei(isted in this matter
considering that a follow up appointment was scheduled and an authorization for Dr.

Young to review Mrs. Fay’s medical records was executed.
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Dr. Young admitted in his Answer to Plaintiff’s Complaint that he Was‘the on-call
urologist and consulted with Dr. Law about Fay. (R. p. 62) . As aresult of Dr. Young’s
participation in the course of treatment for Mrs. Fay pursuant to his obligations as ‘the
on-call urologist at GSRMC and his testimony that he agreed with the decision to release
Mrs. Fay from Grand Strand, the jury could have found a physician-pelltivent_ relationship |

existed between Dr. Young and Mrs. Fay.

B. DR. YOUNG WAS CONTRACTUALLY OBLIGATED TO PROVIDE
EMERGENCY CALL SERVICE TO GSRMC WHICH REQUIRED HIM TO
" RENDER ASSISTANCE AND CARE TO DECEDENT FAY
In addition to afﬁrﬁlatively acting 10 treat Mrs. Fay, 'Dr. Young was obligated
pursuant to Gfand Strand’s Bylaws to provide emergency call service and provide

assistance and care to a patient when contacted about the patient’s condition. (R. p.

- 1055). Consequently, Dr. Young was contractually bound to provide emergency call
services and was required t;) be “on-call” to maintain staff privileges, thereby assuming a
general duty to Grand Strand emergency room patients. In some circumstances, é :

' ;:onsulting physician may undertaké by contract to take the affirmative action to
pérticipate in the care and treatment of a patient, and thus, may establish a
physician-patient relétiogship for purposes of medical malpractice. Sterling v. Johns
Hopkins‘Hosp., 802 A.2d 440 (Md. Ct. Spec. App. 2002). -

. The Sterling court also stated:
We hold that, unless the ‘on call’ agreement between a hospital and

a physician provides otherwise, an ‘on call’ physician who has not
accepted a patient or has not, pursuant to his ‘on call’ status, consulted
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with a treating or attending physician in regards to the patient, or has not
been summonsed pursuant to his ‘on call’ agreement to consult with an
attending physician or attend or treat a patient, is not liable for the
negligence of others occurring during the ‘on call’ but unsummonsed
period. Were we to hold otherwise, we would be imposing the threat of
liability on every physician for all patients that are treated at the Hospital
during the time they are ‘on call.”

k ok k

. In the final analysis, we take it as well-settled that a

physician-patient relationship may arise by implication where the doctor

takes affirmative action to participate in the care and treatment of a

patient. An ‘on call’ physician may be in the position to direct the care of

a patient whom he has never seen, so that his or her instructions are

followed, the results of which are mamfest in the ensuing course of the

patient’s treatment. A , /
Id., 802 A.2d at 455.

In Lection v. Dyll, the Texas Court of Appeals for the Fifth Distriét considered a
“case in which an on-duty physic’iah determined he needed the advice and assistance of the
o heurologist who was required to service on a rqfating on-call basis. 65 S.W.3d 6__96 (Tex
App. Dallas 2001). The on-call neurologist 1n Lection telephioned the on-duty physician
.and listened to a descriptionlof the patient’s condition and responded with a diagnosis,
stated a medical opinion of the treatment of the patient, and suggested that the on-duty
physician haVe the patient call the neurologist the following Monday. The on-duty
physician relied upon the neurologist’s expertise and advice and had fhe nurse telephone’
the patient’s home with this information.

The Lection court found that a physician-patient relationship existed between the

claimant and the neurologist. After a review of similar cases, the Lection court 4

distinguished its case by referencing the hospital by-laws, which required the neurologist

9.



serve as an on-céll physician to the emergency room to maintain staff privileges. The
on-call physician in Lection could Iﬁake the determination whether an emergency-room
patient should bé admitted to the hospital, but was not required to provide further A
treatment to the patient if the pafien} was not admitted to hospitai. The hospital rules and
régulati(;ns\‘ in Lection required a consultation in all cases where the diagnosis was |
obscure and there was doubt as to the best therapeutic measures to be taken for the
patient.

| In Lownsbury v. VanBuren, the Supreine Court of Ohio found that a reasonable
jury could conclude the requisite relationship had arisen between a supervishory doctpr ata
téaching hospital and a patient. 762 N.E.2d 354 (Ohio ‘2002).‘ Through his contractual
agreement to supervise residents, the doctof in Lownsbury assgmed a duty to patients
treated by resident physicians. Aé a result, the Lownsbury court held that granting
summary judgment in favor of the doctor was improperénd emphasized that a physician
patient relationship may exist without any direct contact between-the i)atie;lt and the
doctor.

Similar to the hospital in Lection, Grand Strand requires members of its‘active
staff to serve on emergency room ca}l and assist emergency room physicians with their
patients. At the time of Fay’s death, Dr. Young maintained privileges at Grand Strand
and was ineligible to voluntaﬁly discontinue emergency room call sérvices. AS an active
staff member providing on-call service, Dr. Young was required by Grand Strand’s
By-laws to ;‘actively participate in patient care evaluation.” (R. p. 960). Lastly, Dr. Young

was required to actively participate in the emergency services referral program and be
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available to answer any questions of an emergency physician. (R. p. 961).

The jury could have found that a physician-patient relationship existed between
Dr. Young and Mrs. Fay pursuant to Dr. Young’s contractual obligations ;Lnd affirmative
action in the diagnosis and course of treatment for Mrs. Fay. As an active staff member
providing on-call service, Dr. Young was bound to participéte in the care and evaluation
'bfbdrs.Fay.

Accordingly, this Court should not affirm the trial court’s ruling directing a -
verdict for Dr. Young and GSU on the ground that _there is no basis from which a jury
could have found a physician-patjent relétiohship éxisted between Dr. Young and Mrs. .

Fay.
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CONCLUSION
This Court should rule that the cross-appeal was timely filed. Furthermore, the
Court should reverse the trial court’s order directing a verdict for defendants Young and _
GSU. Finally, the Court should decline to address the additional sustaining ground
asserted by the Respondents Dr. Young and GSU. If the Court reaches the issue, the
Court should rule that there was evidence from which a jury could find a doctor-patient
relationship existed between Dr. Young and Mrs. Fay.

espectfully submitted,

gﬁ\QUQQmJL\

May 24, 2013 John S. Nichols
SC Bar No. 4210 .
Bluestein, Nichols, Thompson & Delgado, LLC
ffice Box 7965
Columbia, South Carolina 29202
(803) 779-7599

Ruskin C. Foster, Esquire

SC Bar No. 2096

Brad D. Hewett, Esquire

SC Bar No. 77924

Mike Kelly Law Group, LLC
Post Office Box 8113

Columbia, South Carolina 29202
(803) 726-0123

Attorneys for Respondent/Appellant Sean Fay

-32-



THE STATE OF SOUTH CAROLINA T T

In the Court of Appeals ™ .‘ni i g’ U '

' : MAY 5 2013

APPEAL FROM HORRY ‘COUNTY
Court of Common Pleas

J. Michael Baxley, Circuit Coﬁrt Judge

Case Nos. 2008 CP—26-_9047 and 2008-CP-26-9368

Ve

Sean D. Fay, as Personal Representatiize
for the Estate of Kelly L. Fay, Deceased, .. .......... .. Respondent/Appellant,

V.

Grand Strand Regional Medical Center, LLC, d/b/a A
South Strand Ambulatory Care Center, Stephen W. Law, D.O.,

Dr. Richard Young, M.D., and Grand Strand Urology, LLP, ....... Defendants,

Of whom Grand Strand Regional Medical Center, LLC, d/b/a '

-South Strand Ambulatory Care Center s oot Appellant/Respondent,
~ Of whom Stephen W. Law, D.OLES thvveiiaiin. Respondent/Appellant,

and ' C

Of whom Richard Young, M.D., and oo

Grand Strand Urology, LLPare . ............... e Respondents.

CERTIFICATE OF COMPLIANCE -

Purs‘uaﬁt to Rule 211(a), SCACR, I certify that theﬁAppellant s Brief, Reply Brief,
Respondent’s Brief to Appellant Stephen W. Law, D.O., and Respondent’s Br{ef io Appellaﬁt
Grand Strand Regional Medical Center, LLC of -Re'spondent/Appellant Fay comply with the
provisions of Rule 211(b), SCACR, and with the August 13,2007, Suprerr‘le Court Order

regarding peréonal data identifiers.



Respectfully submitted,

M@\@ &ka\

. Nichols, SC Bar # 4210
Bluesteng Nichols, Thompson &
" Delgado, LLC o
~Rost Office Box 7965
Columbia, South Carolina 29202 .
~(803) 779-7599

o Ruskin C. Foster, # 2096
o0 Brad D. Hewett, SC Bar # 77924
~ Mike Kelly Law Group, LLC
Post Office Box 8113
Columbia, South Carohna 29702
(803) 726-0123

May 28, 2013 A ~ Attorneys for Respondent/Appellaﬁt Sean Fay



THE STATE OF SOUTH CAROLINA .
In the Court of Appeals 32

APPEAL FROM HORRY COUNTY
Court of Common Pleas

J. Michael Baxley, Circuit Court Judge

-
Case Nos. 2008-CP-26-9047 and 2008-CP-26-9368

‘Sean D. Fay, as Personal Representative »

for the Estate of Kelly L. Fay, Deceased, .. ............ Respondent/Appellant,
V.

Grand Strand Regional Medical Center, LLC, -d/b/a
South Strand Ambulatory Care Center, Stephen W. Law, D.O., . 4 .
Dr. Richard Young, M.D., and Grand Strand Urology, LLP, ....... Defendants,
Of whom Grand Strand Regional Medicai Center, LLC, d/b/a
South Strand Ambulatory Care Centeris . . . . .. e Appellant/Respondent,
Of whom Stephen W. Law, D;O., s oo Respondent/Appellant,
and
Of whom Richard Young, M.D., and '
Grand Strand Urology, LLP are ......... AR e Respondents.

PROOF OF SERVICE

The undersigned hereby certifies that on the date indicated below she served
counsel of record with a copy of Respondent/Appellant Sean D. Fay’s ﬁna'l Appellant’s
Brief, Reply Brief, Respondent’s Brief to Appellant Stephen W. Law, D. 0., and
Respondent’s vBrief to Appellant Grand Strand Regional Medical Center, LLC by mailing .

copies of the same by United States Mail with first class postage prepaid to the following



addresses:

Monteith P. Todd, Esquire
Sowell, Gray, Stepp & Lafitte, LLC
; * Post Office Box 11449
Columbia, South Carolina 29211

Randolph L. Lee, Esquire
Bappen Lee
8000 Western Parkway, Suite 340
Cary, North Carolina 27513

C. Mitchell Brown, Esquire .
William C. Wood, Jr., Esquire
- Michael J. Anzelmo, Esquire -
Nelson-Mullins Riley & Scarborough, LLP .
-Post Office Box 11070 '
Columbia, South Carolina 29211
(Attorneys for Grand Strand Regional Medical Center)

"~ J. Boone Aiken, III, Esquire |
Aiken, Bridges, Elliott, Tyler & Saleeby, PA
Post Office Drawer 1931
Florence, South Carolina 29503

" Andrew F. Lindemann, Esquire
Davidson & Lindemann, PA
‘Post Office Box 8568
Columbia, South Carolina 29202 .
(Artorneys for Respondent/Appellant Stephen W. Law, D.O.)

Marian Williams Scalise, Esquire -
~ Lydia Lewis Magee, Esquire
Richardson, Plowden & Robinson, P.A.
~ Post Office Drawer 7788
Columbia, South Carolina 29202
(Artorneys for Respondents chhard Young, M.D. and Grand Strand Urology, LLP)

i ‘J/W\/\ %}'{’/

May 28, 2013 ' Erln Bridges
' BLUESTEIN, NICHOLS, THOMPSON
& DELGADO, LLC




