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IN THE COURT OF COMMON PLEAS
STATE OF SOUTH CAROLINA FOR THE NINTH JUDICIAL CIRCUIT
COUNTY OF BERKELEY
CIVIL CASE NO. 2018-CP-08-02547
Builders Firstsource-Southeast Group,
LLC
Plaintiff,

ORDER GRANTING CHARLESTON
EXTERIORS, LLC’S AND ECC
CONTRACTING, LLC MOTION FOR
SUMMARY JUDGMENT

V.

MI Windows and Doors, Inc., ECC
Contracting, LLC, Hurley Services, LLC,
and Charleston Exteriors, LLC

Vvvvvvvvvvvvvvvv

Defendants.

This matter came before the Court on Friday, October 18th on the Motion for Summary
Judgment of the Defendant Charleston Exteriors, LLC seeking dismissal of the Plaintiff’s causes
of action for breach of contract, negligence, breach of warranties, and indemnity. Present and
participating in the argument were the movants counsel, C. Clay Olson, Esquire of Harper Little,
PLLC and the Plaintiff was represented by Witt Cox, Esquire of Howell Gibson & Hughes.

ECC Contracting filed a similar, if not identical motion which was also heard. Counsel
for ECC, Heyward Grimball, Esquire of Richardson Plowden was in attendance to advocate and
advance the arguments of ECC Contracting. The ECC Motion for Summary Judgment was
heard concurrently with the Charleston Exteriors motion. The Court hereby rules on both
Charleston Exteriors, LLC’s Motion for Summary Judgment as well as ECC’s Motion for
Summary Judgment.

BACKGROUND

The Plaintiff, Builders First Source Southeast Group, Inc. (“BFS”) is a supplier of

building materials and components, as well as a provider of construction services for new
construction and remodeling projects. BFS provided materials and services at a construction
project known as the “Abbey at Spring Grove” which is located in Moncks Corner, South

Carolina.
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The Abbey at Spring Grove (the “Abbey”) is a 69-home residential community situated
in Berkeley County, South Carolina. The Abbey was developed by Lennar Carolinas'. To be
precise, the Abbey is a portion, or phase, of the larger Spring Grove Plantation development,

A lawsuit was filed in 2014 by Patricia Damico on behalf of herself and other owners
within the Abbey at Spring Grove. See Patricia Damico and Lenna Lucas, individually and
behalf of all other similarly situated v. Lennar Carolinas, LLC, et al., Case No. 2014-CP-05-
02424 (the “Underlying Class Action”). The underlying matter was amended on more than one
occasion as the Plaintiff asserted exterior window claims on November 23%, 2015.

On November 25™, 2015, Lennar Carolinas answered the Amended Complaint and
asserted Third-Party claims against several of its contractors and suppliers. Among these Third-
Party Defendants was Builders First Source who signed its responsive pleading on December
15" 2015 and filed it on December 21%, 2015.

The case before the Court was filed on December 21%, 2018 in Berkeley County, South
Carolina. The allegations made against Charleston Exteriors, LL.C are derived from allegations
made by the Plaintiff Damico and Lennar in the underlying lawsuit. Specifically, the Plaintiff
and Lennar Carolinas have alleged that BFS was negligent in the installation of windows at the
Abbey; that BFS breached its subcontract agreement with Lennar by virtue of the allegations
made by the Plaintiff against Lennar; that BFS breached express and implied warranties as
alleged in the underlying lawsuit; that Lennar is entitled to both contractual indemnification or,
alternatively, equitable indemnification from BFS due to the claims made in the underlying
lawsuit. As a consequence of these claims made in the underlying lawsuit, BFS has brought this
lawsuit alleging that Charleston Exteriors and ECC breached their subcontract with BFS, that
Charleston Exteriors and ECC breached certain implied and/or express warranties with BFS; that
BFS is entitled to contractual / equitable indemnification from Charleston Exteriors and ECC;
and that Charleston Exteriors and ECC were negligent in the installation of the windows at the

Project.

! Lennar Carolinas is hot a party to this litigation. Lennar is a Defendant in the matter styled Damico v. Lennar
Carolinas, LLC.
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FINDINGS OF FACT

1. Builders First Source "BFS" was on actual notice of potential claims against

Charleston Exteriors, LLC on December 15, 2015. There can be no other conclusion with regard
to this issue upon reviewing the Answer of Builders First Source dated December 15%, 2015.
See Exhibit “A”

2. BFS has not submitted a Memorandum of Law to rebut Charleston Exteriors
argument that BFS was on notice of a potential claim against Charleston Exteriors on or before
December 151, 2015,

3. Uncontroverted testimony from the hearing, coupled with a review of the
D’amico record shows that at no time did BES attempt to amend its pleadings in the underlying
suit against Charleston Exteriors, LLC.

4. BFS began defending the underlying lawsuit on or before December 15, 2015.

5. BFS began incurring costs and attorneys fees when it began to defend this case on
or before December 15, 2015.
6. The Subcontract Agreements entered into by ECC and Charleston Exteriors with

BFS contain language concerning indemnity and the prospect of these Defendants being forced
to indemnify BFS for the negligence of BFS.

7. The contractual indemnification language referenced in Paragraph 6 is both
confusing and contradictory at times. The language fails to clearly and unequivocally explain
that these Defendants are obligated to indemnify BFS for BFS’s negligence.

8. BFS failed to present any evidence suggesting that this lawsuit seeks damages for
any acts or omissions which are separate or distinct from the underlying lawsuit. The Court
concludes that the claims made in this lawsuit are wholly derivative of those brought in the
Damico litigation.

9. BFS entered into a Master Subcontractor Agreement with Charleston Exteriors on
October 171, 2012.

LEGAL STANDARD APPLICABLE TO RULE 56 MOTIONS

A trial court should grant a motion for summary judgment when “the pleadings,
depositions, answers to interrogatories, and admissions on file, together with the affidavits, if

any, show that there is no genuine issue as to any material fact and that the moving party is
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entitled to judgment as a matter of law.” Rule 56(c), SCRCP; see Wells v. City of Lynchburg,
331 S.C. 296, 301, 501 S.E.2d 746, 749 (Ct. App. 1998) (quoting Tupper v. Dorchester Cnty.,
326 S.C. 318, 487 S.E.2d 187 (1997)).

“Once the moving party meets the initial burden of showing the absence of evidentiary
support for the opponent’s case, the opponent may not simply rest on the mere allegations
contained in the pleadings.” Grant v. Mount Vernon Mills, 370 S.C. 138, 150, 634 S.E.2d 15, 17
(Ct. App. 2006). “Rather, the nonmoving party must come forward with specific facts showing
there is a genuine issue for trial.” Id. at 151. Unsupported allegations or denials that simply
create an inference are insufficient to withstand summary judgment. Main v. Corley, 281 S.C.
525,316 S.E.2d 406 (1984). “[WThen plain, palpable, and indisputable facts exist on which
reasonable minds cannot differ, summary judgment should be granted.” Hedgepath v. AT&T,
348 S.C. 340, 354, 559 S.E.2d 327 (Ct. App. 2001).

A, THE CLAIMS OF THE PLAINTIFF FOR NEGLIGENCE, BREACH OF
CONTRACT, AND BREACH OF WARRANTIES ARE TIME BARRED

South Carolina recognizes the “discovery rule” when considering an action to be time
barred. Under the discovery rule, the statutory period of limitations begins to run when a person
could or should have known, through the exercise of reasonable diligence, that a cause of action
might exist in his or her favor, rather than when a person obtains actual knowledge of either the
potential claim or of the facts giving rise thereto. Burgess v. American Cancer Society, 300 S.C.
182, 386 S.E.2d 798 (Ct. App. 1989). Also, Abba Equip., Inc. v. Thomason, 335 S.C. 477, 485,
517 S.E.2d 235, 239 (Ct. App. 1999)

The statute of limitations for negligence, breach of contract, and breach of warranties is
three years. Compelling portions of the record in the underlying matter were presented by the
Defendants which illustrates that the Plaintiff was on direct and actual notice of its potential
claims against Charleston Exteriors on December 15%, 2015. Subsequently, more than three
years went by before this lawsuit was filed on December 21%, 2018. These causes of action fail
for being untimely.

B. DISGUISED INDEMNITY CLAIMS

Although the Court has already determined that claims of BFS for negligence, breach of

contract, breach of warranties (“Non-Indemnity Claims) are each barred by the three-year statute
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of limitations, the Court will consider the Defendants” additional argument. The Defendants
have alleged that the Non-Indemnity claims must fail pursuant to the “Stoneledge Defense”
which bars claims that are disguised indemnification claims cloaked within separate causes of
action.”> Upon hearing the oral arguments and reviewing memoranda presented to the Court, it is
evident that the Plaintiff’s Non-Indemnity claims do not exist outside of the derivative Damico
lawsuit. They must, therefore, fail.

The allegations in this case make no separate or unique contention(s) which are in
addition to the allegations made by Lennar and the Plaintiff in the Damico matter. Builders First
Source has failed to provide any admissible record evidence that it sustained any separate or
independent damages outside the scope of the Damico lawsuit. See Stoneledge at Lake Keowee
Owners’ Ass’n v. Builders FirstSource-Southeast Grp., 776 S.E.2d 434, 439 (S.C. Ct. App. 20135)
(holding that, where general contractor did not “suffer their own damages independent of their
obligation to defend themselves in the underlying lawsuit,” trial court “properly granted
summary judgment on [general contractor’s] breach of contract and breach of warranty cross-
claims because they are not independent causes of action from [the general contractor’s]
equitable indemnity claim”);

C. MASTER SUBCONTRACT AGREEMENT INDEMNITY PROVISIONS ARE
NEITHER CLEAR NOR EQUIVOCAL

The Defendants seek Summary Judgment as to Builders First Source’s contractual
indemnification claim on the ground that it violates South Carolina rules of contract construction.
Section 5 of the Master Subcontract Agreement is confusing at best and deceptive at worst.

Section 5 contains two Paragraphs. The first paragraph seems to suggest that BFS may

only seek indemnification for damages.......

ONLY TO THE EXTENT CAUSED.IN WHOLE OR-IN PART BY ANY NEGLIGENT
ACT OR OMISSION OF THE SUBCONTRACTOR OR ANYONE DIRECTLY OR
INDIRECTLY EMPLOYED BY THE SUBCONTRACTOR OR ANYONE FOR WHOSE
ACTS THE SUBCONTRACTOR MAY BE LIABLE.

2 Counsel for ECC and Charleston Exteriors presented memoranda and oral arguments consistent with
the reasoning in a recent S.C. appellate case which is known as "Stoneledge” and is specifically cited as
Stoneledge at Lake Keowee Owners’ Ass’n v. Builders FirstSource-Southeast Grp., 776 S.E.2d 434, 439
(S.C. Ct. App. 2015)
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Below this lengthy paragraph is an almost identically constructed paragraph which is
slightly altered to indicate that BFS may seek indemnification from Charleston Exteriors for
damages caused by the negligence of any person or entity. Specifically, the second paragraph

suggests a duty to indemnify BFS.....

REGARDLESS OF WHETHER SUCH CLAIM, DAMAGE, LOSS, OR EXPENSE IS
CAUSED, OR IS ALLEGED TO BE CAUSED, IN WHOLE ORIN PART, BY THE
NEGLIGENCE OF ANY OF THE INDEMNITEES,

The Court can only conclude that the Master Subcontract Agreement is not what our
courts had in mind when setting precedent regarding “anti-indemnity” clauses in contracts.
Typically, courts will construe an indemnification contract "in accordance with the rules for the
construction of contracts generally.” Campbell, 313 S.C. at 453, 438 S.E.2d at 272. However,
when an indemnity clause purports "to relieve an indemnitee from the consequences of its own
negligence," our case law requires strict construction of the clause. Laurens, 355 S.C. at 111,
584 S.E.2d at 378-79. "Indeed, most courts agree with the basic rule that a contract of indemnity
will not be construed to indemnify the indemnitee against losses resulting from its own negligent
acts unless such intention is expressed in clear and unequivocal terms." Fed. Pac. Elec. v.
Carolina Prod. Enters., 298 S.C. 23, 26, 378 S.E.2d 56, 57 (Ct. App. 1989). See Concord &
Cumberland Horizontal Prop. Regime v. Concord & Cumberland, LLC, 424 S.C. 639, 647, 819
S.E.2d 166, 170-71 (Ct. App. 2018) see also Murray v. Texas Co., 172 S.C. 399, 402, 174 S.E.
231, 234 (1934)(finding “broad and comprehensive” language was insufficient to prove the
contract relieved a party from its own negligence).

BFS has failed to persuade the Court that its indemnity clause(s) in either subcontract
meet the elevated standard of being a clear and unequivocal statement which leaves no question
as to BFS seeking indemnification for its own negligent acts or omissions. BFS has failed to
demonstrate that the contract language can only be interpreted to reach the result that the parties
intended to indemnify the indemnitee for the indemnitee's own negligence. If any other
interpretation of the contract language is reasonably possible, they cannot prevail on their
contractual indemnity claims.

As South Carolina precedent requires that the party seeking to be indemnified bear the
burden of proving that the indemnity language be clear and unequivocal when seeking to be

indemnified for its own negligence, the Court rules that the specific language from the Master
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Subcontractor Agreement is confusing, conflicting, and neither unclear or unequivocal. The
Defendants’ Motions for Summary Judgment as to the contractual indemnity claims is hereby
granted.

D. BUILDERS FIRST SOURCE’S CONTRACTUAL INDEMNIFICATION CLAIM
IS ALSO BARRED PURSUANT TO THE RELEVANT STATUTE OF
LIMITATIONS

The contractual indemnity claim(s) made by Builders First Source against ECC and
Charleston Exteriors have also been challenged pursuant to the statute of limitations. As to
indemnity, the statute of limitations generally runs from the time judgment is entered against the
defendant. Choate v. United States, 233 F. Supp. 463 (D.C. Okla. 1964) First Gen. Servs. v.
Miller, 314 S.C. 439, 444, 445 S.E.2d 446, 449 (1994). There has been no judgment entered
against Builders First Source, so the court must conclude that indemnification for liability
incurred by BFS has yet to accrue and is therefore not time batred.

The Court draws a sharp distinction in this case. The relief prayed for in the BFS
complaint seeks consequential damages for attorney’s fees. Specifically, the Complaint against
ECC and Charleston Exteriors states that, “....BFS has been subjected to liability and has
incurred consequential damages in having to expend attorney’s fees and costs in defending
against the claims of the Plaintiffs and/or Lennar Carolinas, LLC in the underlying action.” See
Complaint, Paragraph 33.

The facts before the Court are distinguishable from the First General Services case in that
BEFS is seeking indemnification for damages which have begun to accrue more than three years
prior to filing and, as a result, the Court is inclined to agree with the Defendants that
consequential damages, as defined by the Complaint, began to accrue prior to December 15t
2015 and, therefore, these damages can not be recovered as Builders First Source discovered
them more than three years prior to the filing of its lawsuit against Charleston Exteriors and
ECC.

IT IS ORDERED that the Defendants Charleston Exteriors, LLC and ECC Contracting,
LLC’s Motion for Summary Judgment is granted as to the following causes of action only:

a. Negligence

b. Breach of Contract

¢. Breach of Warranties
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d. Contractual Indemnity

IT IS ORDERED that these causes of action are hereby dismissed with prejudice and this
ruling should serve precedent in the Damico matter as well.

THIS COURT FINDS THAT two claims remains which are subject to the Motion to
Consolidate brought simultaneously by Builders First Source. The claims are for equitable
indemnification and contribution. The Court finds that these claims are subject to consolidation
with the related D'Amico matter which remain stayed until further notice or order.

IT IS FURTHER ORDERED that the cause of action for equitable indemnification
involves a question for the jury and the Motion for Summary judgment is, therefore, denied as to
that cause of action. The Plaintiff’s Contribution claim survives as it was not before me as part
of this motion for summary judgment.

AND IT IS SO ORDERED this day of ,
2019, at , South Carolina.

Clifton B, Newman

Presiding Judge
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Berkeley Common Pleas

Case Caption: Builders Firstsource-Southeast Group, Llc VS Mi Windows And
Doors, Inc. , defendant, et al

Case Number: 2018CP0802547

Type: Order/Summary Judgment

So Ordered

s/ Clifton B, Newman, 2127

Electronically signed on 2019-12-06 08:08:06 page 9 of 9
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
NINTH JUDICIAL CIRCUIT

COUNTY OF BERKELEY
CIVIL CASE NO. 2018-CP-08-02547
Builders Firstsource-Southeast Group, LLC

Plaintiff,

AMENDED ORDER GRANTING
CHARLESTON EXTERIORS,
LLC’S AND ECC CONTRACTING,
LLC’S MOTION FOR SUMMARY
JUDGMENT

v

MI Windows And Doors, INC.; ECC
Contracting, LLC; Hurley Services, LLC;
and Charleston Exteriors, LLC,

Defendant,

This matter came before the Court on Friday, October 18th on the Motion for Summary
Judgment of the Defendant Charleston Exteriors, LLC seeking dismissal of the Plaintiff’s causes
of action for breach of contract, negligence, breach of warranties, and indemnity. Present and
participating in the argument were the movants counsel, C. Clay Olson, Esquire of Harper Little,
PLLC and the Plaintiff was represented by Witt Cox, Esquire of Howell Gibson & Hughes.

ECC Contracting filed a similar, if not identical motion which was also heard. Counsel

for ECC, Heyward Grimball, Esquire of Richardson Plowden was in attendance to advocate and

advance the arguments of ECC Contracting. The ECC Motion for Summary Judgment was heard

concurrently with the Charleston Exteriors motion. The Court hereby rules on both Charleston
Exteriors, LLC’s Motion for Summary Judgment as well as ECC’s Motion for Summary
Judgment.
BACKGROUND
The Plaintiff, Builders First Source Southeast Group, Inc. (“BFS”) is a supplier of
building materials and components, as well as a provider of construction services for new

construction and remodeling projects. BFS provided materials and services at a construction
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project known as the “Abbey at Spring Grove” which is located in Moncks Corner, South
Carolina.

The Abbey at Spring Grove (the “Abbey”) is a 69-home residential community situated
in Berkeley County, South Carolina. The Abbey was developed by Lennar Carolinas'. To be
precise, the Abbey is a portion, or phase, of the larger Spring Grove Plantation development.

A lawsuit was filed in 2014 by Patricia Damico on behalf of herself and other owners
within the Abbey at Spring Grove. See Patricia Damico and Lenna Lucas, individually and
behalf of all other similarly situated v. Lennar Carolinas, LLC, et al., Case No. 2014-CP-08-
02424 (the “Underlying Class Action”). The underlying matter was amended on more than one
occasion as the Plaintiff asserted exterior window claims on November 23rd, 2015.

On November 25th, 2015, Lennar Carolinas answered the Amended Complaint and
asserted Third-Party claims against several of its contractors and suppliers. Among these Third-
Party Defendants was Builders First Source who signed its responsive pleading on December
15th, 2015 and filed it on December 21st, 2015.

The case before the Court was filed on December 21st, 2018 in Berkeley County, South
Carolina. The allegations made against Charleston Exteriors, LLC are derived from allegations
made by the Plaintiff Damico and Lennar in the underlying lawsuit. Specifically, the Plaintiff
and Lennar Carolinas have alleged that BFS was negligent in the installation of windows at the
Abbey; that BFS breached its subcontract agreement with Lennar by virtue of the allegations
made by the Plaintiff against Lennar; that BFS breached express and implied warranties as
alleged in the underlying lawsuit; that Lennar is entitled to both contractual indemnification or,

alternatively, equitable indemnification from BFS due to the claims made in the underlying

| Lennar Carolinas is not a party to this litigation. Lennar is a Defendant in the matter styled Damico v. Lennar
Carolinas, LLC.
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lawsuit. As a consequence of these claims made in the underlying lawsuit, BFS has brought this
lawsuit alleging that Charleston Exteriors and ECC breached their subcontract with BFS, that
Charleston Exteriors and ECC breached certain implied and/or express warranties with BFS; that
BFS is entitled to contractual/equitable indemnification from Charleston Exteriors and ECC; and
that Charleston Exteriors and ECC were negligent in the installation of the windows at the
Project.
FINDINGS OF FACT

1. Builders First Source "BFS" was on actual notice of potential claims against
Charleston Bxteriors, LLC on December 15, 2015. There can be no other conclusion with
regard to this issue upon reviewing the Answer of Builders First Source dated December ISth,
2015. See Exhibit “A”

2. BFS has not submitted a Memorandum of Law to rebut Charleston Exteriors

argument that BFS was on notice of a potential claim against Charleston Exteriors on or

before December 151, 2015.

3. Uncontroverted testimony from the hearing, coupled with a review of the

D’amico record shows that at no time did BFS attempt to amend its pleadings in the
underlying suit against Charleston Exteriors, LLC.

4, BFS began defending the underlying lawsuit on or before December 15, 2015.

5. BFS began incurring costs and attorneys fees when it began to defend this case
on or before December 15, 2015.

6. The Subcontract Agreements entered into by ECC and Charleston Exteriors
with BFS contain language éonceming indemnity and the prospect of these Defendants being

forced to indemnify BFS for the negligence of BFS.

000012

L¥G2080d08L0Z#ISYD - SYI1d NOWWOD - AF13MYIL - NV 9€:6 €0 g4 020¢ - A3 ATIVOINOH 10313



7. The contractual indemnification language referenced in Paragraph 6 is both
confusing and contradictory at times. The language fails to clearly and unequivocally
explain that these Defendants are obligated to indemnify BFS for BFS’s negligence.

8. BFS failed to present any evidence suggesting that this lawsuit seeks damages
for any acts or omissions which are separate or distinct from the underlying lawsuit. The Court
concludes that the claims made in this lawsuit are wholly derivative of those brought in the
Damico litigation.

9. BFS entered into a Master Subcontractor Agreement with Charleston Exteriors

on October 17, 2012.
LEGAL STANDARD APPLICABLE TO RULE 56 MOTIONS

A trial court should grant a motion for summary judgment when “the pleadings,
depositions, answers to interrogatories, and admissions on file, together with the affidavits, if
any, show that there is no genuine issue as to any material fact and that the moving party is
entitled to judgment as a matter of law.” Rule 56(c), SCRCP; see Wells v. City of Lynchburg,
331 S.C. 296, 301, 501 S.E.2d 746, 749 (Ct. App. 1998) (quoting Tupper v. Dorchester Cnty.,
326 S.C. 318, 487 S.E.2d 187 (1997)). “Once the moving party meets the initial burden of
showing the absence of evidentiary support for the opponent’s case, the opponent may not
simply rest on the mere allegations contained in the pleadings.” Grant v. Mount Vernon Mills,
370 S.C. 138, 150, 634 S.E.2d 15, 17 (Ct. App. 2006). “Rather, the nonmoving party must come
forward with specific facts showing there is a genuine issue for trial.” Id. at 151. Unsupported
allegations or denials that simply create an inference are insufficient to withstand summary

judgment. Main v. Corley, 281 S.C. 525, 316 S.E.2d 406 (1984). “[W]hen plain, palpable, and
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indisputable facts exist on which reasonable minds cannot differ, summary judgment should be

granted.” Hedgepath v. AT&T, 348 S.C. 340, 354, 559 S.E.2d 327 (Ct. App. 2001).

A. THE _CLAIMS OF THE PLAINTIFF FOR NEGLIGENCE, BREACH OF
CONTRACT., AND BREACH OF WARRANTIES ARE TIME BARRED

South Carolina recognizes the “discovery rule” when considering an action to be time
barred. Under the discovery rule, the statutory period of limitations begins to run when a person
could or should have known, through the exercise of reasonable diligence, that a cause of action
might exist in his or her favor, rather than when a person obtains actual knowledge of either the
potential claim or of the facts giving rise thereto. Burgess v. American Cancer Society, 300 S.C.
182, 386 S.E.2d 798 (Ct. App. 1989). Also, Abba Equip., Inc. v. Thomason, 335 S.C. 477, 485,
517 S.E.2d 235, 239 (Ct. App. 1999) The statute of limitations for negligence, breach of contract,
and breach of warranties is three years. Compelling portions of the record in the underlying
matter were presented by the Defendants which illustrates that the Plaintiff was on direct and
actual notice of its potential claims against Charleston Exteriors and ECC on December 15th,
2015. SuBsequently, more than three years went by before this lawsuit was filed on December
21st, 2018. These causes of action fail for being untimely.

B. DISGUISED INDEMNITY CLAIMS

Although the Court has already determined that claims of BFS for negligence, breach of
contract, breach of warranties (“Non-Indemnity Claims) are each barred by the three-year
statute of limitations, the Court will consider the Defendants’ additional argument. The
Defendants have alleged that the Non-Indemnity claims must fail pursuant to the “Stoneledge

Defense” which bars claims that are disguised indemnification claims cloaked within separate
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causes of action.? Upon hearing the oral arguments and reviewing memoranda presented to the
Court, it is evident that the Plaintiff’s Non-Indemnity claims do not exist outside of the
derivative Damico lawsuit. They must, therefore, fail.

The allegations in this case make no separate or unique contention(s) which are in
addition to the allegations made by Lennar and the Plaintiff in the Damico matter. Builders
First Source has failed to provide any admissible record evidence that it sustained any separate
or independent damages outside the scope of the Damico lawsuit. See Stoneledge at Lake
Keowee Owners’ Ass’n v. Builders FirstSource-Southeast Grp., 776 S.E.2d 434, 439 (S.C. Ct.
App. 2015) (holding that, where general contractor did not “suffer their own damages
independent of their obligation to defend themselves in the underlying lawsuit, ” trial court
“properly granted summary Jjudgment on [general contractor ’s] breach of contract and breach
of warranty cross- claims because they are not independent causes of action from [the general
contractor’s] equitable indemnity claim”);

C. MASTER SUBCONTRACT AGREEMENT INDEMNITY PROVISIONS ARE
NEITHER CLEAR NOR EQUIVOCAL,

The Defendants seek Summary Judgment as to Builders First Source’s contractual
indemnification claim on the ground that it violates South Carolina rules of contract
construction. Section 5 of the Master Subcontract Agreement is confusing at best and deceptive
at worst.

Section 5 contains two Paragraphs. The first paragraph seems to suggest that BFS may
only seek indemnification for damages.......

ONLY TO THE EXTENT CAUSED.IN WHOLE OR-IN PART BY ANY NEGLIGENT
ACT OR OMISSION OF THE SUBCONTRACTOR OR ANYONE DIRECTLY OR

2 Counsel for ECC and Charleston Exteriors presented memoranda and oral arguments consistent with the reasoning
in a recent S.C. appellate case which is known as “Stoneledge” and is specifically cited as Stoneledge at Lake
Keowee Owners’ Ass’'n v. Builders FirstSource-Southeast Gip., 776 S.E.2d 434, 439 (S.C. Ct. App. 2015)
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INDIRECTLY EMPLOYED BY THE SUBCONTRACTOR OR ANYONE FOR
WHOSE ACTS THE SUBCONTRACTOR MAY BE LIABLE.

Below this lengthy paragraph is an almost identically constructed paragraph which is
slightly altered to indicate that BFS may seek indemnification from Charleston Exteriors for
damages caused by the negligence of any person or entity. Specifically, the second paragraph
suggests a duty to indemnify BFS.....

REGARDLESS OF WHETHER SUCH CLAIM, DAMAGE, LOSS, OR EXPENSE IS
CAUSED, OR IS ALLEGED TO BE CAUSED, IN WHOLE ORIN PART, BY THE
NEGLIGENCE OF ANY OF THE INDEMNITEES.

The Court can only conclude that the Master Subcontract Agreement is not what our
courts had in mind when setting precedent regarding “anti-indemnity” clauses in contracts.
Typically, courts will construe an indemnification contract "in accordance with the rules for the
construction of contracts generally." Campbell, 313 S.C. at 453, 438 S.E.2d at 272. However,
when an indemnity clause purports "to relieve an indemnitee from the consequences of its own
negligence," our case law requires strict construction of the clause. Laurens, 355 S.C. at 111,
584 S.E.2d at 378-79. "Indeed, most courts agree with the basic rule that a contract of indemnity
will not be construed to indemnify the indemnitee against losses resulting from its own negligent
acts unless such intention is expressed in clear and unequivocal terms." Fed. Pac. Elec. v.
Carolina Prod. Enters., 298 S.C. 23, 26, 378 S.E.2d 56, 57 (Ct. App. 1989). See Concord &
Cumberland Horizontal Prop. Regime v. Concord & Cumberland, LLC, 424 S.C. 639, 647, 819
S.E.2d 166, 170-71 (Ct. App. 2018) see also Murray v. Texas Co., 172 S5.C. 399, 402, 174
S.E.231, 234 (1934)(finding “broad and comprehensive” language was insufficient to prove the
contract relieved a party from its own negligence).

BFS has failed to persuade the Court that its indemnity clause(s) in either subcontract

meet the elevated standard of being a clear and unequivocal statement which leaves no question

000016

L¥S2080d081L02#3SVO - SVITd NOWIWOD - AFT13MHILE - WY 9€°6 £0 U84 020¢ - 3114 ATTYIINOHLO3 13



as to BFS seeking indemnification for its own negligent acts or omissions. BFS has failed to
demonstrate that the contract language can only be interpreted to reach the result that the parties
intended to indemnify the indemnitee for the indemnitee's own negligence. If any other
interpretation of the contract language is reasonably possible, they cannot prevail on their
contractual indemnity claims.

As South Carolina precedent requires that the party seeking to be indemnified bear the
burden of proving that the indemnity language be clear and unequivocal when seeking to be
indemnified for its own negligence, the Court rules that the specific language from the Master
Subcontractor Agreement is confusing, conflicting, and neither unclear or unequivocal. The
Defendants’ Motions for Summary Judgment as to the contractual indemnity claims is hereby

granted.

D. BUILDERS FIRST SOURCE’S CONTRACTUAL INDEMNIFICATION CLAIM
IS ALSO BARRED PURSUANT TO THE REL EVANT STATUTE OF

LIMITATIONS

The contractual indemnity claim(s) made by Builders First Source against ECC and
Charleston Exteriors have also been challenged pursuant to the statute of limitations. As to
indemnity, the statute of limitations generally runs from the time judgment is entered against the
defendant. Choate v. United States, 233 F. Supp. 463 (D.C. Okla. 1964) First Gen. Servs. v.
Miller, 314 S.C. 439, 444, 445 S.E.2d 446, 449 (1994). Our courts, however, have recognized
two types of indemnity contracts: (1) a contract for indemnity against liability and (2) a contract
for indemnity against loss. See Piper v. Am. Fid. & Cas. Co., 157 S.C. 106, 112 (1930). In a
contract for indemnity against liability, the obligation to indemnify arises when the liability is
incurred, whereas in a contract for indemnity against loss, the indemnitee must have made some
form of payment before he can assert a breach of the contract. Jones v. Builders Inv. Grp., LLC,

415 S.C. 321, 330 (Ct. App. 2015). In this case, BFS has pled that it is “entitled to full
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contractual and common law indemnification for and against Liability”. See Complaint,
Paragraph 34.

The Court draws further distinction in this case because the relief prayed for in the BFS
complaint seeks consequential damages for attorney’s fees. Specifically, the Complaint against
ECC and Charleston Exteriors states that, “....BFS has been subjected to liability and has
incurred consequential damages in having to expend attorney’s fees and costs in defending
against the claims of the Plaintiffs and/or Lennar Carolinas, LLC in the underlying action.” See
Complaint, Paragraph 33; See also Paragraph 34 (“...entitling BFS to recover from ECC
Contracting, LLC, Charleston Exteriors, LLC and Hurley Services, LLC its attorney’s fees,
costs, and other expenses incurred in defending the underlying action... ")

BFS began to incur liability for attorney’s costs and fees — damages it seeks in this
litigation when its Answer was drafted and served. BFS’s Answer was executed and served more
than three years prior to the filing of the present action. Thus BFS’s claims for “contractual and
common law indemnification against Liability” are barred by the three year statute of limitations.
SC. Code § 15-3-530 et seq.

The facts before the Court are distinguishable from the First General Services case in that
BFS is seeking indemnification for damages which have begun to accrue more than three years
prior to filing and, as a result, the Court is inclined to agree with the Defendants that
consequential damages, as defined by the Complaint, began to accrue prior to December 15%,
2015 and, therefore, these damages cannot be recovered as Builders First Source discovered
them more than three years prior to the filing of its lawsuit against Charleston Exteriors and
ECC.

IT IS ORDERED that the Defendants Charleston Exteriors, LLC and ECC Contracting,
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LLC’s Motion for Summary Judgment is granted as to the following causes of action only:

a. Negligence

b. Breach of Contract
C. Breach of Warranties
d. Contractual Indemnity

IT IS ORDERED that these causes of action are hereby dismissed with prejudice and this
ruling should serve precedent in the Damico matter as well,

THIS COURT FINDS THAT two claims remains which are subject to the Motion to
Consolidate brought simultaneously by Builders First Source. The claims are for equitable
indemnification and contribution. The Court finds that these claims are subject to consolidation
with the related D'Amico matter which remain stayed until further notice or order.

IT IS FURTHER ORDERED that the cause of action for equitable indemnification
involves a question for the jury and the Motion for Summary judgment is, therefore, denied as to
that cause of action. The Plaintiff’s Contribution claim survives as it was not before me as part of
this motion for summary judgment.

AND IT IS SO ORDERED this day of ,2020, at , South Carolina.

Clifton B. Newman Presiding Judge
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Berkeley Common Pleas

Case Caption: Builders Firstsource-Southeast Group, Llc VS Mi Windows And
Doors, Inc. , defendant, et al
Case Number: 2018CP0802547

Type: Order/Summary Judgment

So Ordered

s/ Clifton B. Newman, 2127

Electronically signed on 2020-02-01 21:45:57 page 11 of 11

000020

L¥52080d08L0C#3SYO - SYA1d NOWWOD - AF13IMYIE - NV 9€:6 €0 G894 0202 - 3114 ATIVOINOY LT 13



STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
NINTH JUDICIAL CIRCUIT
COUNTY OF BERKELEY

Builders Firstsource-Southeast Group, LLC

Plaintiffs, Civil Action No. 2018-CP-08-02547
\2
ORDER DENYING
MI Windows And Doors, INC.; ECC Contracting, RECONSIDERATION

LLC, Hurley Services, LLC; and Charleston
Exteriors, LLC,

Defendant,

This matter came before the Court on October 18%, 2019 on the Motion for Summary
Judgment of the Defendant Charleston Exteriors, LLC seeking dismissal of the Plaintiff’s causes
of action for breach of contract, negligence, breach of warranties, and indemnity. The matter came
before the Court again on January 17, 2020 on the Motion of the Defendants for Reconsideration
of the Order Granting Summary Judgment on various claims. An amended Order was issued on
February 3, 2020 to which the Defendant seeks reconsideration.

Having fully considered the matter, both Motions for Reconsideration are denied based on
the reasons stated in the Order of February 3, 2020.

AND IT IS SO ORDERED.

Clifton Newman
Presiding Judge
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Berkeley Common Pleas

Case Caption: Builders Firstsource-Southeast Group, Llc VS Mi Windows And
' Doors, Inc. , defendant, et al
Case Number: 2018CP0802547

Type: Order/Other

So Ordered

s/ Clifton B. Newman, 2127

Electronically signed on 2020-03-04 22:56:42 page 2 of 2
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STATE OF SOUTH CAROLINA

. COUNTY OF BERKELEY

PATRICIA DAMICO, JOSHUA and
BRETTANY BUETOW, EDWARD and
SYLVIA DENGG, JONATHAN and
THERESA DOUGLASS, ANTHONY and
STACEY RAY, DANNY and ELLEN
DAVIS MORROW, & MATTHEW
COLLINS, Individually and Derivatively as
acting on behalf of the Spring Grove
Plantation Homeowners Association

Plaintiffs,
V8.

LENNAR CAROLINAS, L.L.C., SPRING
GROVE PLANTATION DEVELOPMENT
INC., VOLKMAR CONSULTING
SERVICES, L.L.C. & MANALE
LANDSCAPING, L.L.C.

Defendants.

The Plaintiffs, complaining.of the Defendants above named,

unto this Honorable Court as follows:

IN THE COURT OF COMMON PLEAS
FOR THE NINTH JUDICIAL CIRCUIT
Case No.: 2014-CP-08-

COMPLAINT

(Negligenice, Negligent Misrepresentation,
Breach of Implied Warranty of
Habitability, Breach of Implied Warranty
of Good and Workmanlike Service, Breach
of Plans and Specifications, Breach of
Fiduciary Duty, Constructive Trust, and

FACTUAL ALLEGATIONS

1. Plaintiffs are

(hereinafter The Abbey), a housing development 1

Berkeley County,

owners of single family homes at The Abbey at Spring Grove Plantat

South Carolina, and are proceeding on their own behalf and
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would allege and show
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behalf of the other homeowners within The Abbey at Spring (Girove Plantation.

9. The Defendant, Lennar Carolinas, L.L.C.

ocated on Maywood Drive, Moncks Corner,

derivatively on

(hereinafter Lennar), upon information and

belief, is a corporation organized and existing under the laws 9f the State of South Carolina and

is authorized to conduct business in this State;
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neighborhood and the single family homes at The Abbey and has been in control of the Spring
Grove Plantation Homeowners Association for said neighborhood.

3. The Defendant, Spring Grove Plantation Development, Inc. (hereinafter S,GPD'), upon
information and belief, is a corporation organized and existing under the laws of the State of
South Carolina and is authorized to conduct business in this State; upon information and belief,
this Defendant was the initial developer and seller of the neighborhood and the single family
homes at The Abbey until selling and turning over control of The Abbey to Lennar.

4. The Defendant, Volkmar Consulting Services, L.L.C. (hereinaftér Volkmar), upon
information and belief, is a corporation organized and existing under the laws of the State of
South Carolina and is authorized to conduct business in this State; this Defendant is an
engineering consulting firm that served in the design of The Abbey.

5. The Defendant, Manale Landscaping, L.L.C. (hereinafter Manale), upon information and
belief, is a corporation organized and existing under the laws of the State of South Carolina and
is authorized to conduct business in this State; this Defendant is a landscaping business that
provided landscaping and grading at The Abbey.

6. Atthe time ofthe incidents giving rise to the Plaintiffs’ Complaints, Defendants Lennar,
SGPD, Manale, and Volkmar acted by and through its agents, contractors, and employees for
the purpose of carrying on its business and therefore, is liable for the negligent acts of its
agents, contractors, and employees under the theory of respondeat superior.

7. Defendant Lennar commenced to design, construct, develop, and sell the single family
homes in The Abbey to, among others, the Plaintiffs in this action, and are continuing to
market and sell units in The Abbey despite the fact that they have been put on notice of the

numerous construction and design defects within the subject neighborhood and without

-9
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disclosing these defects to the any of the homeowners, including the Plaintiffs as well as new
homeowners.

8. The Abbey is a neighborhood development started in 2011 by Defendant SGPD; it was
then sold to Defendant Lennar, who then took control over the development of the
neighborhood, hired contractors and controlled the homeowners association.

9. By investigation of the subject structures, premises, roads, and property, the
homeowners and/or Plaintiffs learned that said subject structures, premises, roads, and
property have been deficiently designed and have significant construction defects, particularly
the soil grading which was improperly performed and will have to be completely removed and
replaced; In addition, the other construction, design and grading deficiencies to the subject
structures and property include, but-are not limited to, the following:

a. Water accumulation on the property of the Plaintiffs and homeowners;
b. Improper grading of the property of the Plaintiffs and homeowners;

c. Improper installation of drainage pipes; and,

d. Deterioration of the subject structures due to the drainage issues.

10. As a direct and proximate result and consequence of the numerous construction, design,
installation, and implementation of the above defects, the Plair;tiffs have and will continue to
spend substantial sums of money for the repairs and reconstruction of the structures, property,
and roads and will be subject to loss of use, enjoyment; and depreciation of value of their
property.

11. In addition to the construction, design, and installation defects, Defendant Lennar, in
their capacity as head of the Spring Grove Plantation Homeowners Association has:

a. Failed and omitted to act in a fiduciary capacity towards the owners of the
property and structures within The Abbey;

b. Negligently maintained the property;
c. Failed to act as competent managers;

-3-
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d. Acted at all times in their own interests and in contravention of their fiduciary
duty towards the homeowners;

e. Covered up and concealed defects and damage from the homeowners; and ,

f.  Acted in violation of all fiduciary duty concepts.

12. Due to the actions of the Defendants, as stated above, the Plaintiffs are facing significant
damage repairs, deteriorating property, significant and immediate expenses for investigation,
destructive testing, and an analysis of construction defects, repairs defects, grading defects,
drainage problems, damages, deterioration, and a generally overall dilapidated condition which
is the direct and proximate result of defective construction, management, maintenance, and

abandonment of generally accepted fiduciary principles on the part of the Defendants.

FOR A FIRST CAUSE OF ACTION
(Negligence — Developers)

13, The Plaintiffs repeat and reallege their allegations in all of the paragraphs set forth
above as if set forth herein verbatim,

14. The damages and injuries-caused to the Plaintiffs, their property, and derivatively on
behalf of Spring Grove Plantation Homeowners Association, are the direct and proximate result
of the negligence, willfulness, wantonness, carelessness and recklessness of the Defendants
SGPD and Lennar in one or more of the following particulars to wit:

a. In their capacity as developers in defectively overseeing the construction of the
subject structures;

b. In failing to properly inspect, repair, and maintain the structures;

In negligently effecting repairs to the structures, premises, property and roads;

d. Infailing and omitting to exercise that dégree of care and caution of a reasonably
prudent manager of a homeowners association;

e. In failing and omitting to retain proper experts and to effectively inspect and
repair the structures, premises, property, and roads; and

f. Inplacing their interests ahead of the owners thereby breaching their fiduciary
duty.

o

16. As a direct and proximate result of the above stated negligent actions on behalf of.
Defendants SGPD and Lennar, the Plaintiffs and similarly situated homeowners will have to
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spend substantial sums of money for the repairs and reconstruction of their property and
structures and will be subject to loss of use, enjoyment, and depreciation of value of property.

FOR A SECOND CAUSE OF ACTION
(Negligence - Contractors)

16. The Plaintiffs repeat and reallege their allegations in all of the paragraphs set forth
above as if set forth herein verbatim.

17. The construction of the subject structures, premises, property, and roads by Defendants,
Lennar and Manale, deviated from the normal standards of good and workmanlike practice in
the construction field in the following particulars, to-wit:

a. In failing and omitting to construct the subject structures, premises, property,
and roads in conformity with the plans and specifications and construction
documents;

b. In failing and omitting to construct the subject structures pursuant to good and
workmanlike construction practices;

c. In failing and omitting to properly install drainage solutions to ensure that
water intrusion would not occur;

d. In failing and omitting to properly seal the subject structure to prevent water
infiltration and intrusion; and

e. By additional improper construction practices, including but not limited to, that
outlined above.

18. As a direct, foreseeable, and proximate result of the negligence of Lennar and Manale,
the Plaintiffs have suffered damages in the amount equal to the extraordinary repair,
maintenance, and reconstruction costs required and to be required over the expected life of the

structure; diminution in value of the single family units; and for loss of use.

FOR A THIRD CAUSE OF ACTION
(Negligent Misrepresentation - Developers)

19. The Plaintiffs repeat and reallege their allegations in all of the paragraphs set forth

above as if set forth herein verbatim
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20. Defendants SGPD and/or Lennar through advertisements, website advertisements, sales
brochures and other marketing literature, and by statements and actions of their agents, made
numerous representations to the Plaintiffs, including, but not limited to, the. quality of the
development and design of the single family homes in The Abbey.

91. The above-described representations made by Defendants SGPD and/or Lennar and
their agents to the Plaintiffs were untrue and were negligent misrepresentations of material
facts.

99. Defendants SGPD and/or Lennar made the above-described representations in a
business or commercial capacity.

23, Defendants SGPD and/or Lennar made the above-described statements at a time when,
in the exercise of reasonable and ordinary care, they should have known that they were false,
and the Defendants knew or should have known that reasonably foreseeable purchasers of the
single family home units would rely on their representations made in their advertising and
sales and marketing literature, and by their agents Defendants SGPD and/or Lennar,
therefore, failed to exercise reasonable care or competence in making the above-described
statements.

24. The Plaintiffs relied on this false information supplied by Defendants SGPD and/or
Lennar when they purchased their property units at The Abbey.

95. Such reliance by the Plaintiffs was reasonable and justifiable based on the knowledge
available to them and the circumstances at the time.

26. Defendants SGPD and/or Lennar breached their duties by failing to exercise due care

when making these representations.
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97 The Plaintiffs reasonably and justifiably relied on Defendants SGPD and/or Lennar's
representations to their detriment.

98. As a direct, foreseeable, and proximate result of Defendants SGPD and/or Lennar's
negligent misrepresentations, the Plaintiffs have suffered physical damage to their gingle
family home units, premises, and property as well as loss of use and diminution in value.

99. Defendants SGPD and/or Lennar’s breach of their duty to exercise due care in making
representations about the single family home units, premises, and property co nstitutes gross

negligence, entitling Plaintiffs to recover punitive damages.

FOR A FOURTH CAUSE OF ACTION
(Gross Negligence — Developers)

30. The Plaintiffs repeat and reallege the allegations contained in all of the paragraphs set
forth above as if set.forth herein verbatim,

31. During all times material to the claims herein, the Defendants’,SGPD and Lennar, acts
and omissions amounted to gross negligence, recklessness, and a willful and wanton disregard
for the safety, well-being, and property of the Plaintiffs. The damages and injuries caused to the
Plaintiffs, their property, and derivatively to the Spring Grove Plantation Homeowners
Association, are the direct and proximate result of the negligence, willfulness, wantonness,
carelessness and recklessness of the Defendants SGPD and Lennar in one or more of the
following particulars to wit:

4. In their capacity as developers in defectively overseeing the construction of the
subject structures
b. In failing to properly inspect, repair, and maintain the structures;
In negligently effecting repairs to the structures, premises, property and roads;
In failing and omitting to exercise that degree of care and caution of a reasonably
prudent manager of 2 homeowners association:

e. In failing and omitting to retain proper, experts and to effectively inspect and
repair the structures, premises, property, and roads; and

0
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{. Inplacing their interests ahead of the owners thereby breaching their fiduciary
duty.

32. As a direct and proximate result of the above stated grossly negligent actions on behalf *
of Defendants SGPD and Lennar, the Plaintiffs and similarly situated homeowners will have to
spend substantial sums of money for the repairs and reconstruction of their property and
structures and will be subject to loss of use, enjoyment; and depreciation of value of property.

33. Plaintiffs are entitled to recover punitive damages from the Defendants SGPD and

Lennar in an amount as to be determined by the Court.

FOR A FIFTH CAUSE OF ACTION
(Breach of Implied Warranty of Habitability - Developers and Contractors)

34. The Plaintiffs repeat and reallege the allegations contained in all of the paragraphs set:
forth above as if set forth herein verbatim.

35, The Defendante impliedly warranted as a matter of law that the subject. structures,
property, premises, and roads at The Abbey, which they developed and built, were habitable
and fit for the intended use.

36. This implied warranty was breached by the Defendants in that the work performed by
Lennar was in a manner below ordinary workmanship and the subject structures at The Abbey
were neither habitable nor fit for their intended use, causing damage to Plaintiffs.

37.As a direct, foreseeable, and proximate result of the Defendants breach of implied
warranty of habitability, the Plaintiffs have suffered physical damage to their single family

home units as well as loss of uge and diminution in value.

FOR A SIXTH CAUSE OF ACTION
(Breach of Implied Warranty of Good and Workmanlike Service — Developers and Contractors)

38. The Plaintiffs repeat and reallege the allegations contained in all of the paragraphs set

forth above as if set forth herein verbatim.
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39. In undertaking to complete its construction work on the subject structures at The Abbey,
the Defendants Lennar, SGPD, Volkmar and Manale impliedly warranted that all work would
be of good quality, free from faults and defects, of good and workmanlike quality, and in
conformance with the contract documents and industry standards.

40. The Defendants breached this implied warranty of good and workmanlike service in that
the work was performed in a manner below ordinary workmanlike quality, causing damage to
the Plaintiffs.

41. As a direct and proximate result of the breach of implied warranty of good and
workmanlike service, the Plaintiffs have suffered physical damage to their single family home

units as well as loss of use and diminution in value.

FOR A SEVENTH CAUSE OF ACTION
(Negligence — Volkmar)

42. The Plaintiffs repeat and reallege the allegations contained in all of the paragraphs set
forth above as if set forth herein verbatim.,

43, Volkmar agreed to provide professional architectural and engineering services for the
design of The Abbey, specifically including, but not limited to, the issuance of the plans and
specifications for construction; these documents and/or instruments of service were required to
be in compliance with all applicable ordinances, codes, regulations, statutes, and industry
standards; upon information and belief, Defendant Volkmar agreed to make periodic visits to
the project during construction to observe whether the construction was in accordance with the
plans and specifications and all applicable building codes.

44. Tt was foreseeable that the Plaintiffs, as the ultimate purchasers of the homes, property
and structures within The Abbey, would be damaged if Volkmar breached the above duties.

45. Volkkmar breached its duty of care as follows:

-9-
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a. By failing to properly design and prepare specifications for The Abbey which
were compliant with all applicable building codes and professional standards;

b. Failing to specify its designs were in compliance with applicable building codes
for a neighborhood development project in Berkeley County;

c. Failing to design and specify the drainage system of the neighborhood as a whole
would adequately prevent water from intruding into the interior of the single
family home units;

d. Failing to properly administer, observe, and inspect the construction of The
Abbey for compliance with the plans and specifications and applicable building
codes; and

e. Such other breaches of the standard of care which are determined during the
ongoing investigation of design deficiencies at The Abbey project.

46. As a result of Volkmar's breach of its standard of care, the Plaintiffs and similarly
situated homeowners have suffered damages in that'they have and in the future will be forced
to expend funds to repair damage that has already occurred, are subject to future agsessments
from the Spring Grove Plantation Homeowners Association to pay for professional fees to
investigate the full extent of the problems, to design remediation plans and specifications to
correct the design and construction deficiencies, and to implement the rem ediation plan to their
gsingle family homes, property, premises, and structures.

47. Additionally, the Plaintiffs will suffer loss of use and enjoyment of their single family
homes, property, premises and structures during the time in which construction repairs are
undertaken, and diminution in the value of their property.

48. The Plaintiffs ave entitled to a judgment against Volkmar in an amount to be

determined at the trial of the case.

FOR AN EIGHTH CAUSE OF ACTION
(Breach of Implied Warranty of Workmanlike Service as to Volkmar)

49. Plaintiffs repeat and reallege the allegations contained in all of the paragraphs set forth

above ag if set forth herein verbatim.

- 10 -
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50. By performing design services for the construction of The Abbey, Volkmar impliedly
warranted that its work product would be of good quality, equal to or greater than industry
standards.

51. Volkmar breached its duty to provide workmanlike gervice as follows:

a. By failing to properly design and prepare specifications for The Abbey which
were compliant with all applicable building codes and professional standards;

b. Failing to specify its designs were in compliance with applicable building codes
for a neighborhood development project in Berkeley County;

¢. TFailing to design and sp ecify the drainage system of the neighborhood as a whole
would adequately prevent water from intruding into the interior of the single
family home units;

d. Failing to properly administer, observe, and inspect the construction of The
Abbey for compliance with the plans and specifications and applicable building
codes; and

e. Such other breaches of the standard of care which are determined during the
ongoing investigation of design deficiencies at The.Abbey project.

592. As a direct and proximate cause. of the breach of the implied warranty, the Plaintiffs
have suffered damages in that-they have and in the future will be forced to expend funds to
yepair damage that has already occurred, are subject to future assessments from the Spring
Grove Plantation Homeowners Association to pay for professional fees to investigate the full
extent of the problems, to design re mediation plans and specifications to correct the design and
construction deficiencies and to implement the remediation plan to their units and to the
building.

53. Additionally, the Plaintiffs will suffer loss of use and enj oyment of their single family
homes, property, premises, and structures during the time in which construction repairs are
undertaken, and diminution in the value of their property.

54, Plaintiffs are entitled to a judgment against Volkmar, in an amo unt to be determined at

trial, as a result of the breach of its implied warranty.

-11 -
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FOR A NINTH CAUSE OF ACTION
(Breach of Warranty of Plans and Specifications as to Volkmar)

55. Plaintiffs repeat and reallege the allegations containedin all of the paragraphs set forth
above as if set forth herein verbatim.

56. Volkmar warranted the sufficiency of the design, plans, and specifications for The
Abbey; and, the Plaintiffs, as the ultimate purchasers of their individual homes at The Abbey,
were the foreseeable beneficiaries of this implied warranty.

57. By failing to properly design the building and prepare appropriate plans and
specifications, Volkmar breached its warranty as follows:

a. By failing to properly design and prepare specifications for The,Abbey which
were compliant with all applicable building codes and professional standards;

b. Failing to specify-its designs were in compliance with applicable building codes
for a neighborhood development project in Berkeley County;

¢. Failing to design and specify the drainage system of the neighborhood as a whole
would adequately prevent water from intruding into the interior of the single
family home units;

d. Failing to properly administer, observe, and inspect the construction of The
Abbey for compliance with the plans and specifications and applicable building
codes;.and

e. Such other breaches of the standard of care which are determined during the
ongoing investigation of design deficiencies at The Abbey project,

58. The Plaintiffs have been damaged asa regult of Volkmar's breach of its warranty in that
they have and in the future will be forced to expend funds to repair damage that has already
occurred, are subject to future asgessments from the Spring Grove Plantation Homeowners
Association to pay for professional fees to investigate the fuill extent of the problems, to design

remediation plans and specifications to correct the design and construction deficiencies and to

implement the remediation plan to their units and to the building.
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59. Additionally, the Plaintiffs will suffer loss of use and enjoyment of their single family
homes, property, premises and structures during the time in which construction repairs are
undertaken, and diminution in the value of their property.

60. Plaintiffs and members of the class are entitled to a judgment against Volkmar, in an

amount to be determined at'trial, as a result of the breach of itg warranty

FOR A TENTH CAUSE OF ACTION
(Breach of Fiduciary Duty-Developers)

61. The Plaintiffs repeat and reallege the allegations contained in all of the paragraphs as
set forth above as if set forth herein verbatim.

62. In their capacity as developers of the condominium project at The Abbey and-as head of
the Spring Grove Plantation Homeowners Association, the Defendants SGPD and/or Lennar, as
a matter of law, undertook a fiduciary duty towards the Plaintiffs and said homeowners
association,

63. Defendants SGPD and/or Lennar in their capacity set forth above, breached their duty
as fiduciaries towards the Plaintiffs and towards the Spring Grove Plantation Homeowners
Association in failing to act in a reasonably prudent manner, and in placing their interests
ahead of the interests of those to whom they owed a clear fiduciary duty; rather than acting in
the highest possible degree of good faith and fair dealing concerning the Plaintiffs and the
Spring Grove Plantation Homeowners Association, Defendants SGPD and/or Lennar acted
exactly to.the contrary in acting in their own interests at all times, in all aspects of the
development, maintenance and sales of the single family units, premises, and property and
showed lack of concern of the construction defects and failed to disclose these construction

defects to new homeowners.

-13 -
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64. As a direct and proximate result of these breaches of fiduciary duty, the Plaintiffs and
the Spring Grove Plantation Homeowners Association have suffered damages in the amount
equal to the extraordinary repair, maintenance, and reconstruction costs required and to be
required over the expected life of the structure, diminution in value of the condominium units,

and loss of use,

FOR AN ELEVENTH CAUSE OF ACTION
(Constructive Trust- Developers)

65. The Plaintiffs repeat and reallege the allegations contained in all of the paragraphs as
set forth above as if set forth herein verbatim.

66. The activities of Defendants SGPD and/or Lennar herein in failing to properly manage
and maintain the subject Property and in failing to properly manage the Spring Grove
Plantation Homeowners Association have placed the Plaintiffs and the homeowners association
in a precarious position, requiring an immediate change in management.

67. As a result of Defendants SGPD and/or Lennar’s failure to manage properly, their
breach of fiduciary duty, and the ongoing, lack of management and maintenance, the Plaintiffs
and the Spring Grove Plantation Homeowners Association are entitled to this Court's placing a
constructive trust over and Receiver in place of the current Defendant Lennar as manager of

the Spring Grove Plantation Homeowners Association,

FOR A TWELFTH CAUSE OF ACTION
(Unfair Trade Practices - Developers)

68. The Plaintiffs repeat and reallege the allegations contained in all paragraphs as set
forth above. as if repeated verbatim herein.

69. The Plaintiffs, Lennar, SGPD, Manale and Volkmar are "persons” within the meaning of

S.C. Code Ann. § 39-5-10 (a) (2014).
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70. Defendants SGPD and/or Lennar by developing, selling, and marketing the single family
home units at The Abbey, were engaged in commerce within the meaning of S.C Code Ann. §
39-56-10 (b).

71. Defendants SGPD and/or Lennar's actions, described hereinabove, constitute unfair and
deceptive practices within the meaning of S.C. Code Ann. § 39-5-20 (a).

72. Defendants SGPD and/or Lennar's acts are capable of repetition, and, upon information
and belief, have been repeated.

73. Defendants SGPD and/or Lennar's conduct affects the public interest of South Carolina.

74. Defendants SGPD and/or Lennar, knew, or reasonably should have known, that their
conduct violated the Unfair Trade Practices Act.

76. As divect, foreseeable, and proximate result of Defendants SGPD and/or Lennar’s unfair
and deceptive practices, the Plaintiffs have suffered an ascertainable loss of money and
property.

76. The Plaintiffs are entitled to recover their actual damages, which amount should be
trebled, together with interest and attorney’s fees.

WHEREFORE, the Plaintiffs pray that this Court issues an Order granting judgment for
the Plaintiffs against the Defendants, jointly and severally, for the following relieft
for actual damages in an amount to be proven at trial;
for trebled damages under S.C. Code Ann. §39-5-110;
for punitive damages;
for prejudgment and postjudgment interest on Plaintiﬂ’ s damages;
for a constructive trust.to install new mana gement of receiver to take over and
mange the assets of the Spring Grove Plantation Homeowners Association;

for attoxrney’s fees and costs; and
e, for such other and further relief as this Court may deem just and proper.

oo oe

ln’

[SIGNATURE BLOCK ON FOLLOWING PAGE]
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Respectfully submitted,

1
PR N =
Michael J, Jordan ) ~/
Catherine K. Dunn
THE STEINBERG LAW FIRM, L.L.P.
P.O, Box 1028
Goose Creek, SC 29445
843-572-0700
843-572-1871.— facsimile
Attorneys for the Plaintiff

October 3‘0 , 2014
Goose Creek, South Carolina
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STATE OF SOUTH CAROLINA
COUNTY OF BERKELEY

Patricla Damico and Lenna Lucas,
individually and on behalf of all others
similarly situated, Joshua and Brettany
Buetow, Edward and Sylvia Dengg,
Jonathan and Theresa Douglass,
Anthony and Stacey Ray, Danny and
Ellen Davis Morrow, Czara and Chad
England, Bryan and Cynthia Camara, and
Matthew Collins.

Plaintiffs,
Vs,

Lennar Carolinas, LLC, Spring Grove
Plantation Development, Inc.,, Manale
Landscaping, LLC, Super Concrete of SC,
Inc, Southern Green, Inc, TIB
Trucking/Leasing, LLC, Paragon Site
Constructors, Inc., Civil Site
EFnvironmental, and Rick Bryant,
individually.

Defendants,

Lennar Carolinas, LLC
Third-Party Plaintiff,
VS,
Super Concrete of SC, Inc. Southern
Green, Inc,, and TJB Trucking/Leasing,

LLC,

Third-Party Defendants.

} IN THE COURT OF COMMON PLEAS

) NINTH JUDICIAL CIRCUIT
) CASE NO: 2014-CP-08-02424

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

RULE 23 SOUTH CAROLINA RULES OF CIVIL
PROCEDURE CLASS ACTION

FIRST AMENDED COMPLAINT

(Jury Trial Demanded)
(Class Action)
(Construction Defects)
(Verified)
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The Plairitiffs, Patricia Damico and Lenna Lucas, as Class Representatives and the above-
named Plaintiffs (hereinafter collectively referred to as “Plaintiffs”), individually and as a class of
similarly situated owners of homes In a residential communlty named the Abbey at Spring Grove
Plantation complaining of the above-mentioned Defendants, allege and state as follows:

1, Plaintiffs Lenna Lucas and Patricia Damico are citizens and residents of Berkeley County,
South Carolina, who a1l: all times relevant hereto live in a residential community known as The
Abbey at Spring Grove Plantation, located in Berkeley County, South Carolina. Plaintiffs Lenna
Lucas.and Patricia Damlico further allege and state that they are bringing this action pursuant to
Rule 23, SCRCP, as/ representing a class composed of each and every home owner in The Abbey
at Spring Grove Plantation, and that:

a. The class is so numerous that joinder of all members is impracticable;

b. There are questions of law and fact common to the class;

¢. The claims of the Plaintiffs, Lenna Lucas and Patricia Damico, are typical of the
clalms of the class; :

d. The Plaintiffs Lenna Lucas and Patricla Damico will falrly and adequately protect
the interest of the class; and

e, The amount in controversy exceeds One Hundred Dollars {$100.00) for each
member of the class.

2, Plaintiffs Patricia Damico, Lenna Lucas, and other similarly situated home owners, own

homes in of The Abbey.

3. Pursuant to the common law of South Carolina and Rule 23 of the South Carolina Rules of
Clvil Procedure (“SCRCP”), Plaintiffs Patricia Damico and Lenna Lucas bring this actlon both

Individually and as a proposed class action against the Defendants on behalf of themselves and
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all other similarly situated persons and entities, that own homes within The Abbey (hereinafter
referred to collectlvely as the “Class”). The Class is more particularly defined as follows:
All persons and/or entities that own homes/property within The Abbey,
Excluded from-the Class are:
a. AnyJudge presiding over this action and members of their families;
b. Defendants and any entity in which Defendants have a controlling interest or
which have a controlling Interest in Defendants and Defendants’ current or former
employees investors, members, or officers;

¢. Anyformer owner of a home; and

d. All persons who properly execute and file a timely request for exclusion from the
Class.

4., As repfesentatives of the Class defined herein pursuant to Rule 23(a) of the South Carolina
Rules of Civil Procedure, the Plaintiffs seek to recover monetary damages from the Defendants,
for negligence, gross negligence, recklessness, wantonness, willfulness, breach of flduciary
duties, breach of express and implied warranties, with respect to their duties as a developer in
the development, marketing, sale of, administration, care, and maintenance and/or repair of The
Abbey, as well as thelr duties to deslgn and construct The Abbey free from defects and In
accordance with all applicable building and dwelling codes.

5. Numerosity: The Class is composed of In excess of sixty nine (69) persons or entitles
geographically dispersed throughout the State of South Carolina and other states, the joinder of
whom in one action ls impractical. When spouses and co-owners are considered, the Class is
expected to be In excess of sixty nine (69) persons or entities,

6. Typicality: Plaintiffs Patricia Damico and Lenna Lucas’ claims are typical of the claims of

the members of the Class, as all such claims arise out of Defendants’ wrongful conduct in the
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design, development, construction, reconstruction, marketing, selling, management and repalr
of The Abbey,

7. Adequate Representation: Plaintiffs Patricia Damico and Lenna Lucas will fairly and
adequately protect the interests of the members of the Class and has no interests antagonistic
to those of the Class, Plaintiffs have retained counsel experlenced In the prosecution of
construction defect claims and complex litigation, Including home defect claims and class actions.
8. Predominance and Superlority: This class actlon Is appropriate for certification because
questions of law and fact common to the members of the Class predominate over questions
affecting only Individual members, and a Class action is superior to other available methods for
the fair and efficlent adjudication of this controversy, since, among other things, individual
joinder of all members of the Class Is impracticable. Should individual Class Members be required
to bring separate actions, this Court would be confronted with a multiplicity of lawsuits
burdening the court systems while also creating the risk of inconsistent rulings and contradictory
judgments. In contrast to proceeding on a case-by-case basis, in which inconsistent results will
magnify the delay and expense to all parties and the court system, this class action presents far
fewer management difficulties while providing unitary adjudication, economies of scale and
comprehensive supervision by a single Court.

g, Defendants have acted on grounds generally applicable to the Class. Class certification ls
appropriate under South Carolina law because Defendants engaged in a uniform and common
practice vis-a-vls each class member. All Class Membets have the same legal right to, and interest

in, redress for damages assoclated with the defective conditions existing within The Abbey,
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10, Pl.aintiffs Patricia Damico, Lenna Lucas, and the Class, who are all members of the Abbey,
envision no unusual difficulty in the management of this action as a class action.

11.  Each Class Member has an Interest of more than $100.00.

12.  The a‘mount of money at stake for each Class Member is not sufficlent for each member
to hire their own counsel, forensic engineers and archlitects 4and bring their own action.

13,  Theindividual Plaintiffs are citizens and residents of Berkeley County, South Carolina, who
at all times relevant hereto live In a residentlal community known as The Abbey at Spring Grove
Plantation, located in Berkeley County, South Carolina,

14,  The Abbey Is a section of the residential community, Spring Grove Plantation, located in
Berkeley County, South Carolina and, upo‘n information and belief, was owned, devéloped,
marketed and constructed by the Defendants,

15.  The Defendants are, upon Information and bellef, corporations organized and e‘xl\sting
under the laws of the State of South Carolina or some other state and are authorlzed to conduct
business in this state, and have a principal place of business in Berkeley County or have conducted
business In Berkeley County,

16, Upon assuming the roles as stated above, the Defendants assumed the duties thereof to
develop, construct, and market the property and sell parcels thereof to the general public.

17, Furthermore, In assuming the roles stated above, the Defendants undertook to make
certain that this Community was developed and constituted In a workmanlike fashion according

to industry standards meeting all applicable codes, guldelines, restrictions, of any and all state,

county, and municipal authorities.
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18.  That pursuant to this marketing scheme, the Defendants extensively advertised to the
general public and represented to the general public that inter alia, the property and homes built
would be of the highest quality, with substantlal amenities,
19,  This Court has jurisdiction over the parties and subject matter hereto.
20.  The cgnstructlon of The Abbey was performed by one or more of the Defendants. The
Defendants represented they were competent, knowledgeable and experienced In performing
such construction work as to properly build The Abbey according to the normal standards of good b
and workmanlike practice in the construction field,
21.  Construction defects in The Abbey have recently been 'discovered. A recent inspection of
the subject Homes resulted in the discovery of major problems and deficiencies including but not
limited to the following:

a. Lack of proper foundation work;

b, Lack of proper foundation slabs;

c. Structural damage to the homes;

d. Water damage resulting from defects;

e, Improper grading and dralnage;

f. Improper roofing; and

g, Improper windows and installation of some,
22, Defendant Lennar Carolinas, LLC (hereinafter referred to as “Lennar”) is a corporation
organized and existing under the laws of the State of South Carolina and, at all times relevant

hereto, was authorized to and did conduct business in the State of South Carolina, County of
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Berkeley for the purpose of planning, developing, marketing, owning, maintaining, leasing,
selling, and constructing the homes In a manner for sale to the public.

23.  Upon Information and belief, the above-identified Lennar Defendant was, In various
capacities, Individually and collectively engaged in the planning and developing of the Ptoject,
and contracted with various entities for the design of the Project.

24, The Defendant, Spring Grove Plantation Development, Inc. (hereinafter SGPD), upon
Information and belief, is a corporation organized and existing under the laws of the State of
South Carolina and Is authorized to conduct business in this State; upon information and belief,
this Defendant was the initial owner/developer and seller of the neighborhood.

25.  The Defendant, Manale Landscaping, LLC (hereinafter Manale), upon Information and
belief, Is a corporation organized and existing under the laws of the State of South Carolina and
Is authorized to conduct business in this State; this Defendant Is a landscaping business that
provided landscaping and grading at The Abbey,

26,  TheDefendant, Super Coﬁcrete of SC, Inc. (hereinafter Super Concrete), upon information
and belief, Is a corporation organized and existing under the laws of the State of South Carolina
and is authorized to conduct business in this State; this Defendant is a concrete contracting
“business that provided concrete, flatwork, driveways, walkways, and foundation slabs at The
Abbey,

27.  The Defendant, TJB Trucking/Leasing, LLC (hereinafter TIB), upon information and belief,
is a limited liability company organized and existing under the laws of the State of South Carolina
and is authorized to conduct business in this state; this Defendant is a business that provided

grading and pads at The Abbey,
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28.  The Defendant, Southern Green, inc. {hereinafter Southern Green), upon information and
belief, is a corporation organized and existing under the laws of the State of South Carolina and
is authorized to conduct business in this state; this Defendant is a landscaping business that
provided landscaping and grading at The Abbey,

99.  The Defendant, Paragon Site Constructors, Inc. (hereinafter Paragon), upon information
and belief, is a corporation organized and existing under the laws of the State of South Carolina
and is authorized to conduct business in this State; Paragon performed site preparation and/or
grading work for the building pads at the lots how known as The Abbey that Is the subject of this
litigation. |

30, The Defendant, Civil Site Environmental, Inc. (hereinafter referred to as “CSE”") is a
corporation organized and existing under the laws of the State of South Carolina and is authorized
to conduct business In this State; CSE served as the professional civil engineer and designer for
the development of The Abbey neighborhood and provided civil drawings for Phase | and Phase
II of the development of the lots now known as The Abbey..

31, The Defendant, Rick Bryant (hereinafter referred to as “Bryant”) Is a citizen and resident
of the County of Berkeley, State of South Carolina; Bryant is a former employee of Spring Grove
who undertook certain work and/or provided labor and materials to the project now known as
The Abbey nelghborhood.

32, At the time of the incidents glving rise to the Plaintiffs’ Complaints, Defendants Lennar,
SGPD, Manale, Super Concrete, TJB, Southern Green, Paragon, CSE, and Bryant acted by and

through its agents, contractors, and employees for the purpose of carrying on its business and
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therefore, Is liable for the negligent acts of Its agents, contractors, and employees under the
theory of respondeat superior,
33. Defendént Lennar commenced to design, construct, develop, and sell the single family
homes in The Abbey to, among others, the Plaintiffs in this action, and 'marketed and sold units
in The Abbey despite the fact that they have been put on notice of numérous construction and
design defects within the subject neighborhood and without disg|oslng those defects to any of
the homeowners, Including the Plaintiffs as well as new homeowners,
34,  The Abbey is a neighborhood development started by Defendant SGPD; it was then sold
to Defendant Lennar, who then took control over the development of the nelghborhood and
hired contractors,
35, By Investigation of the subject structures, premises, roads, and property, the
homeowners and/or Plaintiffs learned that said subject structures, premises, roads, and property
have been deficiently designed and have significant construction defects. Construction was
improperly performed and will have to be completely removed and replaced. The design, grading
deflclencies, and construction to the subject structures and property include, but are not limited
to, the following;

a, Water accumulation on the property of the Plaintiffs and homeowners;

b. Improper grading of the property of the Plaintiffs and homeowners;

c. Improper installation of drainage pipes;

d. Deterloration of the subject structures due to the dralnage issues;

e. Improper foundation;

f. Improper flashing; and

000047



g. Water intrusion,
36, Asadirectand pr:oximate result and consequence of the numerous construction, design,
Installation, and implementation of the above defects, the Plaintiffs have and will continue to
spend subétantial sums of money for the repairs and reconstruction of the structures, property,
and roads and will be subject to loss of use, enjoyment, and dépreclation of value of their
property,
37.  Due to the actions of the Defendants, as stated above, the Plaintiffs are facing significant
damage repalrs, deterlorating property, significant and Immediate expenses for Ihvestigation,
destructive testing, and an analysis of construction defects, repairs defects, grading defects,
drainage problems, damages deterioration, and a generally overall dilapldated condition which
s the direct and proximate result of defective construction, management, maintenance, and
abandonment of generally accepted fiduciary principles and/or duties on the part of the
Defendants,
38. [n connection with the Project, the Developer Defendants all became and/or acted as
subsidiaries, parents, partners, assoclates, agents, affiliate, co-Joint venturers, servants,
Instrumentalities and/or alter ego entities of each other and are responsible to the Plaintiffs
herein for the condition of the Project and the damages set forth herein,
39. The Developer Defendants conducted business In connection with the Project by and
through the use and control of subservient entities, and all of these entities in fact manifested
no separate interest of their own, and demonstrated an amalgamation of corporate Interests,
entlties, and activities so as to blur the legal distinction between any members of that group of

corporations, shareholders, officers, agents, partners, employees, and assets,
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40.  The Defendants listed above including Lennar, SGPD, Manale, Super Concrete, Sduthern
Green, TJB, Paragon, CSE, and Bryant (herelnafter refervred to collectively as the “Contractor
Defendants”) provided labor, materials, goods, and services in connectlon with the cbnstructlon
of The Abbey at Spring Grove Plantation as contractors, subcontractors, consultants, or
independent contractors, or which manufactured, fabricated, and/or otherwise provided
construction and building materlals, equipment and goods for use In connection with the
construction of the Projeét; and these entitles provided labor, materials, goods, and services
associated with the original construction of the Project, and the work of each of these Defendants
was deficlent and defective and resulted in damages to the Plaintiffs as set forth below.
41, All Defendants were instrumental in carrying out duties and actions relating to the
construction of the Project, and each of these defendants had Independent duties under South
Carolina law to perform their duties in a good and workmanlike manner and in accordance with
applicable building codes and accepted building practices,

JURISDICTION
42, Personal jurisdiction Is vested and exIsts in the Court of Common Pleas, County of
Berkeley, State of South Carolina, and venue is proper in the County of Berkeley, State of South
Carolina, by virtue of, among other things, the fact that the property which is the subject matter
of the Complaint is located in Berkeley County, South Carolina, and the great majority of the
activities relating to the Project and the claims herein occurred In this jurlsdiction.

BACKGROUND

43, The Plaintiffs repeat and reallege their allegations in all of the paragraphs set forth above

as if set forth herein verbatim.
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44, Plaintiffs are Informed and belleve that the Developer Defendants engaged
contractors to construct the Project including 69 properties, and related facilities and amenitles,
collectively known as The Abbey at Spring Grove Plantation, which were thereafter substantially
completed, and contalned varlous homes, The Developer Defendants, by and through various
instrumentalities and alter-egos and other Defendants were the original developers of the
Project and/or are liable for the actlons of the original Developer of the project,

45, The Developer Defendants directed and oversaw those listed as Defendants herein
and contractors including the Contractor Defendants herein who performed insufficient, shoddy,
negligent work which failed to comply with applicable building codes and industry standards, all
of which has contributed to and resulted In the premature deterioration and/or failure of the
structures and building systems In the Project.

46. . The Developer Defendants created and controlled numerous and various of the -
Defendant entitles for the sole purpose of the planning, development, design, construction,
management, purchase, sale of units, and other activities solely relating to the Project which is
the subject of this actlon.

47, There would exist a broad element of injustice and fundamental unfairness of the acts
of the Developer Defendants, and each of them individually, were not regarded as the acts of
one another,

48, The Defendants began the process of constructing the homes by engaging and
directing the actions of the various contractors and/or subcontractors named as Defendants
herein, and participated In the negligent, deficient, and shoddy workmanship which ignored

and/or covered up deslgn and construction defects then in existence and, thereafter, placed the
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units into the stream of commerce for sale, which they did sell to the general public and, in
particular, to the current owners who are members of the Assaclation.

49, At the time the homes wére offered for sale and placed into the stream of commerce
by the Developer Defendants, the units contained numerous defects and/or property damage
which has been recently and Is currently being discoveréd by Plaintiffs, all as a direct and
proximate result of an investigation initlated by Plaintiffs, as a direct and proximate result of
defects and deficiencles heretofore hiddeh and concealed through the acts and omlssions of the
Developer Defendants,

50. The Developer Defendants and the Contractor Defendants, and each and every other
above-captioned Defendant knew or should have known of the existence of the sald building
defects and deficiencles and property damage, which were latent and unknown to the Plaintiffs.
51, These latent building defects have, unbeknownst to Plaintiffs, regularly resuited in
water damage to the buildings and property damage and continue to do so 'through the date of
this filing.

52, The latent bullding defects and property damage have regularly resulted in the
deterioration and failure of the structures and building systems, along with the attendant
resulting actual, incidental, consequentlal and special damages, and continue to do so through
the date of this filing.

53. The Plaintiffs suffered damages when the Developer Defendants put these homesInto
the stream of commerce and continue to be damaged through the date of this filing.

54, The Developer Defendants were engaged In a joint venture, partnership, or other legal

or de facto relationship wlfh each other,
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55, The Developer Defendants caused, directed, participated In, or acted in willful,
reckless, heedless, negligent and grossly negligent disregard of their collective and respective
acts and omissions in the planning, development, design, construction, management and sale of
the units in the Project, all as more fully described herein.

56. The Developer Defendants represented to the public over the Internet and through
various publications and other media that they, by and through their various affiliates, entitles,
venturers, and agents referenced herein, were qualified, experienced, and would in fact be
directing, managing, and otherwise facilitating the construction and selling of the units, and these
representations were relied upon by the Plaintiffs.

57. These collective and respective wrongful acts and omissions of the Developer
Defendants and such other Defendants as set forth In the causes of action below, represent unfalr
trade practices and have resulted In substantial deterloration and/or fallure of structures and
bullding systems, building deficiencies, actual, incidental, special and consequential damages and
loss of use. Remedying the above wrongful acts will result in actual, Incldental, consequential,
and special damages including loss of use to the Plaintiffs and its members, and entitle Plaintiffs
and Its members to punitive damages and attorney's fees. Further, these wrongful acts and
omissions have directly and proximately caused substantial diminution in value, both pre- and
post-repait,

58, The acts and omissions of the Defendants were contrary to the duties they owed,
Indlvidually and collectively, to the Plaintiffs and actually caused damages to the Plaintiffs

including, but not limited to, damages which did not result from the acts and omissions of other
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defendants and including, but not limited to, damages other than damages which resulted in

physical injury or damage to tangible real and personal property in connection with this Project.

AS A FIRST CAUSE OF ACTION AGAINST ALL DEFENDANTS
(Negligence and Gross Negligence)

59,  The Plaintiffs repeat and reallege their allegations in all of the paragraphs set forth above

as if set forth hereln verbatim,

60, Defendants, and each of them, owed a duty to Plaintiffs to act in a manner compliant
with the reasonable standard of care, good faith, and fair dealing recognized under South
Carolina law, and Defendants violated this duty to the Plaintiff and were negligent and grossly
negligent, careless, reckless, willful and wanton in one or more of the following particulars:

a. In failing to properly design, construct, develop and repalr the homes;

b. In falling to comply with the applicable Building Codes of the County of Berkeley
and the State of South Carolina; ‘

c. In failing to comply with the applicable Fire and Safety Codes of the County and of
Berkeley and the State of South Carolina;

d. In failing to properly supervise the project developer entities and Individuals,
project architects and engineers, as well as contractors, subcontractors, suppliers
and/or agents or employees of any of them in connection with the planning,
development, design and construction of the homes offered for sale to the public;

e. In manufacturing, fabricating, preparing for the incorporation into a residential
bullding, reviewing, approving, procuring, and incorporating into the construction
of this project such items which were defective, deficient, inferior, inadequate,
unsafe, dangerous, inappropriate for the use intended, noncompliant with
approved design or design intent, non-compliant with applicable codes and
standards in the industry, and otherwise improper for use in the project including,
but not limited to, standard systems, grading, HVAC systems, windows, roofs,
mechanical systems, plumbing systems, drainage systems, and sewer line systems
without appropriate clean-out piping and/or other Issues; electrical systems and
equipment, Interior and exterior drywall and other substrate and sheathing

15

000053



material, windows, insulation, roofing, waterproofing systems, and other building
materials and supplies, finishes, and other items relating to the construction and

ultimate use of this residential project;

in designing, constructing, marketing, selling, homes and/or property with
defective windows;

In designing, constructing, marketing, selling, homes and/or properly with
Inadequate flashing;

. In designing, constructing, marketing, selling, homes and/or property with

Inadequate roofs;

In designing, constructing, marketing, selling, homes and/or property with
inadequate water barrlers;

In designing, constructing, marketing, selling, homes and/or property without
weather proof building envelopes and exteriors; ‘

In designing, constructing, marketing, selling, homes and/or property which were
defective, deficient, inadequate, unsafe, dangerous, or otherwise non-compliant
with codes and standards;

In placing defective and inferior constructlon into the stream of commerce;

in placing defective and inferior manufactured systems, equipment, building
materials and other products into the stream of commerce;

In failing to permit and facilitate a proper evaluation of the condition of the Project
prior to and during the process of offering homes and other property for the use
and sale to the general public and, further, to obstruct and/or hinder efforts to
conduct a proper evaluation of the Project by Intended purchasers or users;

In misrepresenting the condition of the homes, common elements, garages and
other property to prospective and actual purchasers and other users, and in
making representations in negligent and/or Intentional disregard of whether
these representations were false or inaccurate;

fn failing to undertake sufficlent actions to develop a plah for repalrs and
otherwise falling to make adequate repairs to conditions at the project which were

unsafe, dangerous, or otherwise not In compliance with applicable building codes
or other authoritles or standards of care;
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q. In negligently and/or intentionally covering up deficlencles prior to construction
of the units and other property for sale or use by the general public;

r. In failing to determine accurate Information required, failing to disclose the
ahsence of such information, as well as negligently and/or intentionally providing
misleading and inaccurate Information regarding the proper level of financial
capitalization and reserve funding required for the operatlons, maintenance, and
repalrs required by The Abbey for the Project and individual home owners;

s. In failing to act as reasonable persons would in circumstances then and there
prevailing and in such other failures as will be shown during discovery and at trial.

61.‘ Sald fallures above-described, as well as the Defendants' gross negligence, willfulness,
and reckless disregard for the rights of Plaintiff and others, have actually and proximately caused
damages to Plaintiffs, and the Defendants are liable to the Plaintiffs In an amount of actual,
Incidental, consequential, speclal, and punitfve damages in an amount to be determined by the
trier of fact and any attempts in any contractual agreement for the limitation or disclaimer of
warrantles, or any other walver or other limitation, are null, vold, unenforceable, and subject to
resclssion as a matter of law,

AS A SECOND CAUSE OF ACTION
(Negligence-Developers)

62.  The Plaintiffs repeat and reallege their allegations In all of the paragraphs set forth above
as if set forth herein verbatim, |

63,  The damages and injurles caused to the Plaintiffs and their property, are the direct and
proximate result of the negligence, willfulness, wantonness, carelessness and recklessness of the
Defendants SGPD and Lennar in one ot more of the following particulars to wit:

a. In their capacity as developers in defectively overseeing the construction of the
subject structures;

b. In failing to propetly inspect, repalr, and maintain the structures;
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c. Innegligently effecting repairs to the structures, premises, property and roads;

d. In failing and omitting to exercise that degree of care and caution of a reasonably
prudent manager of a homeowners association;

e. In failing and omitting to retain proper experts and to effectively inspect and
repalr the structures, premises, property, and roads; and

oh

In placing thelr Interests ahead of the owners thereby breaching their fiduciary
duty. |

64.  Asa direct and proximate result of the above stated negligent actlons on behalf of
Defendants SGPD and Lennar, the Plaintiffs and similarly situated homeowners will have to
spend substantial sums of money for the repairs and reconstruction of their property and
structures will be subject to loss of use, enjoyment, and depreciation of value of the property.
AS A THIRD CAUSE OF ACTION

(Against the Developer Defendants and Contractor Defendants)
(Negligent Misrepresentation)

65.  The Plaintiffs repeat and reallege thelr allegations in all of the paragraphs set forth above

as If set forth hereln verbatim.

66. These reports and representations were actually published and presented for
information to the general public by these Defendants, and these representations were actually
recelved by, and relied upon by, the prospective and actual purchasers of the townhomes at the
Project,

67. At the time of the sale of the homaes, Plaintiffs were not aware of the falsity of the

representations or the lack of Investigation and lack of candor by these Defendants in connection

with the reports,
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68, Plaintiff subsequently determined that the representations made by these
Defendants were false and that these Defendants falled to exercise due care, not only In falling
to discover defects in the project, but also in falling to communicate Information about the true
conditlon of the Project. As a result of Its Justifiable reliance on the representations, reports, and
other documents presented by these Defendants, Plaintiffs and its membe;rs have assumed
control over the P‘roject and/or purchased units, and have thereby suffered pecuniary losses in
an amount to be determined by the trier of fact,
69, As a direct and proximate result of its justifiable reliance on numerous false
representations made by these Defendants in connection with the Project, Plaintlffs have
- suffered, and these Defeﬁdants are liable to the Plaintiff for, actual, Incidental, consequential,
and special damages, all in an amount to be determined by the trier of fact and any attempts in
any contractual agreement for the limitation or disclaimer of warranties, or any other walver or
other limitation, are null, void, unenforceable, and subject to rescission as a matter of law.
AS A FOURTH CAUSE OF ACTION

(Agalnst the Contractor Defendants and the Developer Defendants)
(Breach of Implied Warranty)

70, The Plalntiffs repeat and reallege their allegations In all of the paragraphs set forth above

as If set forth herein verbatim,

71. The design, construction, development and sale of the units by these Defendants
contalned as a matter of law implied warranties of good faith and fair dealing, fitness for use
merchantability, habitability, and workmanship with respect to construction, which warranties

were not effectively disclaimed under South Carolina law.
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72, The Developer Defendants and Contractor Defendants through their acts and/or
omissions, have breached the aforesaid implied warranties, which directly, actually, and
proximately caused and resulted in damage which the Plaintiffs have suffered and continues to
suffer In an amount to be determined by the trler of fact,

73. These Defendants are therefore liable to the Plaintiffs for actual, incldental, special,
and consequential damages in an amount to be determined by the trier of fact and any attempts
in any contractual agreement for the limitation or disclalmer of warrantles, or any other walver
or other limitation, are null, void, unenforceable, and subject to rescission as a matter of law,

AS A FIFTH CAUSE OF ACTION

(Against the Developer Defendants and the Contractor Defendants)
(Breach of Implied Warranty of Fitness of Habitability)

74.  The Plaintiffs repeat and reallege thelr allegations in all of the paragraphs set forth above

as if set forth herein verbatim,

75. That the Defendants impliedly warranted as a ﬁatter of law that the subject
Residences which they built were hablitable and fit for their intended uses,
76, That this implied warranty was breached by the Defendants and the work was
performed in a manner below ordinary workmanship and the subject Residences were neither
habitable nor fit for their intended use causing damage to Plaintiffs.

AS A SIXTH CAUSE OF ACTION

(Against the Developer Defendants and the Contractor Defendants)
(Breach of Implied Warranty of Fitness for Particular Purpose)

77. The Plalintiffs repeat and reallege their allegations in all of the paragraphs set forth

above as if set forth hereln verbatim,
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78, The Defendants had the duty to develop, marketand constrqctthe subject Residences
according to Industry standards and in a good and workmanlike manner, and an Implied warranty
of fithess attached to the sales of these homes.
79, At the time of the sale of the subject Residences to the Plaintiffs, the Defendants had
reason to know If any or all parts of the construction of the subject residences were not
campleted according to industry standards and In a good workmanship manner,
80, The Defendants, at the tﬁne of the sale of the subject Residences to the Plaintiffs, had
reason to know that the Plaintiffs were relying on the skill and/or judgment of the Defendants to
properly construct the homes and adjacent facilities according to industry standards and in a
good and workmanlike manner. Plaintiffs, in fact, relied on the Defendants’ skill and judgment,
81, The Defendants did not properly construct the subject homes and facllities according
to industry standards and in a good and workmanlike manner, causing major defects to Waverly
Townhomes.
82, As a result of the Defendants’ breach of its Implied warrantles, Plaintiffs have suffered
physical damages.

AS A SEVENTH CAUSE OF ACTION

(Against the Developer Defendants and Contractor Defendants)
(Breach of Implied Warranties as to the Project’s Development and Consttuction)

83, The Plaintiffs repeat anld reallege thelr allegations In all of the paragraphs set forth
above as if set forth herein verbatim,

84, These Defendants engaged in conduct during the period of development and
construction of the Project which gave rise to duties and implied warranties to the public

including, but not limited to, tenants, purchasers and other users of the Project, in that by their
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conduct these Defendants placed the Project, which constitutes defective, deleterious, and
dangerous property, into the stream of commerce,

85, The placement of the Project into the stream of commerce by these Defendants,
contained as a matter of law Implied warrantles of fitness, merchantability, workmanship and
habitability, which warrantles were not effectively disclaimed pursuant to South Carolina Jaw,
86. As a direct and proximate result of the breaches of the above-described implied
warranties by these Defendants, thelr affillates, assoclates, sham entitles, and/or joint venturers,
whether named or unnamed on any documents transferring Interest in the Project, the Plaintiffs
has suffered and will continue to suffer damages, injurles and other Iosses.'

87. These Defendants are therefore liable to the Plaintiffs for actual, incldental, special,
and consequential damages In an amount to be determined by the trier of fact and any attempts
in any contractual agreement for the limitation or disclaimer of warranties, or any other walver
or other limitation, are null, void, unenforceable, and subject to rescission as a matter of law.

AS A EIGHTH CAUSE OF ACTION
(Individual Liability as to the Developer Defendants)

88, The Plaintiffs repeat and reallege their allegations in all of the paragraphs set forth
above as if set forth herein verbatim.

89, As a direct and proximate cause and result of the acts and omissions of these
Defendants as aforesaid, Plaintiffs have been damaged, and these Defendants are liable to the
Plaintiffs for actual, incidental, consequential, and special damages in an amount to be
determined by the trier of fact and any attempts in any contractual agreement for the limitation

or disclaimer of warranties, or any other waiver or other limitation, are null, void, unenforceable,

and subject to rescission as a matter of law,
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AS AN NINTH CAUSE OF ACTION
(Individual Liability as to the Contractor Defendants)

90. The Plaintiffs repeat and reallege their allegations in all of the paragraphs set forth
above as if set forth herein verbatim,

91, As a direct and proximate cause and result of the acts and omissions of these
Defendants as aforesald, Plaintiffs have been damaged, and these Defendants are fiable to the
Plaintiffs for actual, incidental, consequential, and special damages In an amount to be
determined by the trier of fact and any attempts in any contractual agreement for the limitation
or disclalmer of warrantles, or any other walver or other limitation, are null, void, unen‘forceable,
and subject to rescission as a matter of law,

AS A TENTH CAUSE OF ACTION
(Against the Developer Defendants and the Contractor Defendants)
(Violation of the S.C. Unfair Trade Practices Act, S.C. Code § 39-5-10, et seq.)

92, The Plaintiffs repeat and reallege their allegations in all of the paragraphs set forth
above as If set forth herein verbatim,

93, These Defendants' construction and the subsequent offering and sale of the units,
along with the Issuance of the property condition reports and other representations to tenants,
purchasers, and the public at large, constituted the conduct of trade and commerce within the
meaning of S.C. Code Section 39-5-20(a).

94, The Defendants, and each of them, through their acts and omissions including, but
not limited to, the following particulars, conducted unfair and deceptive practices within the
meaning of $.C. Code Sectlon 39-5-140(a) and 27-31-430, S.C. Code of Laws as amended:

a. In failing to properly evaluate the plans and specifications for the Project prior to
construction;
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b. Infailing to conduct a reasonable inquiry Into the conditions existing at the Project
and marketing the homes, common elements, and other property at the Project
to the public for sale and use;

c. Infalling to repalir the latent defects about which these Defendants were or should
have been aware;

d. In failing to carry out duties owed to prospective and actual purchasers and other
members of the public in thelr special relationships of trust and confidence by
virtue of their role in the process of offering these units, common elements, and

other property for sale and use by the general public, as design, construction, and
sellers according to South Carolina law,

e, In attempting to disclaim implied warranties of merchantability and habitability in
documents contrary to South Carolina law;

f, In falling to provide any additional consideration for these purported efforts to
walve implied warranties of merchantability and habitability;

g. In failing to properly investigate the true conditions of the Project and putting
them into the stream of commerce;

h. In making false representations as to the condition of the Project and/or
representations as to the condition of the Project in reckless disregard as to the
truth of the representations;

I In falling to analyze relevant data and conditions to determine adequate capital

reserves for malntenance and operation of the Project by future owners and
users;

95, The conduct of the Defendants as described above was knowing and williful, and
Defendants knew or should have known that such conduct was a violation of S.C, Code Section
39-5-20 and 27-31-430.

96, Plaintiffs are persons within the meaning of S.C. Code Sectlon 39-5-140(a) and
Plaintiffs have suffered actual, direct, and proximate damages as a direct and proximate result of

unfair and deceptive acts of these Defendants, in an amount to be determined by the trier of

fact,
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97. The aforesald acts of Defendants impact the public interest in that they constituted
unfair and deceptive acts and have the potential for repetition and, In fact, occurred at each and
evety sale of the units of this Project and, as such, are acts which can, have and will affect the
public at large by repetition.

98, These unfair and deceptive acts are acts which will affect members of the public,
beyond the parties to the above-described transactions, in the form of other consumers who may
be lnjured by purchasing townhomes by the Defendants and/or rely upon the actions and
representations of these Defendants thereby placing members of thg public in danger of physical
and other injurles,

99, Plaintiffs are entitled to be compensated pursuant to 5.C, Code Section 39-5-140(a)
for the above-described actual, Incidental, consequentlal, and special damages, as well as costs, |
interest, and attorney’s fees, and to recover three (3) times these damages b.y reason of the
knowing and willful nature of the unfair and deceptive acts by Defendants and any attempts in
any contractual agreement for the limitation or disclaimer of warranties, or any other waiver or

other limitation, are null, void, unenforceable, and subject to rescission as a matter of law,

AS A ELEVENTH CAUSE OF ACTION
(Agalnst the Developer Defendants)
(Breach of Contract)

100, The Plaintiffs repeat and reallege their allegations in all of the paragraphs set forth

above as if set forth herein verbatim,
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101, These Defendants entered into oral and/or written contractual arrangements with
Plaintlffs relating to the representation in a purchase and sale transaction, as well as the purchase
of units and other property within the Project, and the right to beneficial use of common
eclements and amenitles to be established, coordinated, and managed by these Defendants, and
these Defendants received consideration which was adequate and accepted pursuant to the
terms of the Defendants' offer of ownership, goods, and/or services which were accepted by the
Plaintiff,

102, Based upon the terms of their contractual agreements, along with the dutles which
ﬁowed from these Defendants by virtue of the Master Deed and By-laws, real estate agency or
other agreements for representation by these Defendants, and the purchase agreements for
individual homés and other property Interests at the Project, these Defendants owed a
contractual obllgatlonvto Plalntiffs which required that these Defendants ensure that the Project
was safe, habitaﬁle, code-compliant, and In a condition consistent with these Defendants'
representations prior to turning over control of the Project to the home owners,

103. In breach of these contractual obligations and in breach of the Master Deed, By-laws,
and real estate agency and other agreements, these Defendants failed to make a full investigation
of conditions at the Project, and failed to disclose the existence of the known defects at the
Project, which constitutes a breach of contract and violation of the terms of the Master Deed and
By-laws by these Defendants as described above.

104, In addition to and accompanying this breach of these contractual and other
obligations, these Defendants made material representations which were false as more fully

described in this Complalnt which the Plaintiffs relied upon to the Plaintiffs detriment,
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105, As a direct and proximate result thereof, Plaintiff have and will continue to suffer, and
the actual, incidental, special, and consequential damages and other injuries including, but not
limited to, the damages and injuries associated with the acts and omissions which constituted
the breach of contract by these Defendants as aforesaid, all in an amount to be determined by
the trier of fact,

106. These Defendants are therefore liable to the Plaintiffs for the actual, incidental,
special, and consequential damages and other injuries as aforesaid in an amount to be
determined by the trier of fact and any attempts in any contractual agreement for the limitation
or disclaimer of warranties, or any other walver or other limitation, are null, void, unenforceable,
and subject to rescission as a matter of [aw,

AS AN TWELFTH CAUSE OF ACTION

(Against the Developer Defendants)
(Violation of the Residential Property Condition Disclosure Act)

107, The Plaintiffs repeat and reallege their allegations in all of the paragraphs set forth
“above as if set forth herein verbatim.

108. These Defendants were engaged in a joint venture, partnership, or some other form
of business venture or assoclation including, but not limited to, the formation of a Limited
Liability Company, in connection with the development and construction of The Abbey at Spring
Grove Plantation,

109. The Developer Defendants did so place the homes into the stream of commerce for
sale to the general public and to the members of The Abbey In particular,

110. At all times relevant to this cause of action the Developer Defendants were "owners"

as that term is used within S.C. Code Ann. § 27-50-10 et seq., referred to as the "South Carolina
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Residential Property Condition Disclosure Act" (referréd to In the remainder of this cause of
actlon as the "Act"),

111, The Developer Defendants failed to furnish to the purchasers of the townhome units
a written disclosure statement in conformity and compliance with S.C. Code Ann, § 27-50-40,
112, These Defendants failed to inform the sellers of the homes of their obligations under
the Act and had reasonable cause to suspect that the information, if any, supplied by the sellers
to the individual purchasers was inherently false, incomplete, and misleading,

113. Upon info‘rmation and belief, notwithstanding the above-described failures of these
Defendants, and each of them, knowingly violated and/or failed to perform the duties described
in§ 27-50-40,

114, The nature of the defects that were undisclosed in violation of§ 27-50-40, prevented
and/or limited any inspection performed by the Plaintiff to uncover or discover the said defects,
115, As a direct and proxim'ate result of these Defendants' violations of their respective
and collective duty to furnish written disclosure to the purchasers as required by§ 27-50-10, et
seq., the Plaintiff has suffered, and these Defendants are liable to the Plaintiff for, actual,
i'ncidental, consequential, and special damages, along with costs, interest, and attorney's fees
pursuant to the remedies set forth In the Act, all in an amount to be determined by the trier of
fact, and any attempts In any contractual agreement for the limitation or disclaimer of

warranties, or any other walver or other limitation, are null, vold, unenforceable, and subject to

resclssion as a matter of law,
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AS A THIRTEENTH CAUSE OF ACTION
(Against Developer Defendants)
(Alter Ego Liability and Piercing the Corporate Veil)

116, The Plaintiffs repeat and reallege their allegations in all of the paragraphs set forth
above as if set forth herein verbatim,

117. The Developer Defendants, by and through various instrumentalities and alter-egos
and other Defendants were the original developers of the Project, and the Developer Defendants
combined and joined together through varlous Instrumentalitles and alter egos to facilitate to
process of building the homes.

118. The Developer Defendants created and controlled numerous and various entlties.
These Defendants created and controlled these sham entities for the sole purpose of enabling it
to transact a portion of Its business under an alternate corporate guise and to avold claims such
as those set forth hereln. These entitles, and each of them, were merely a facade for the
operations of these Defendants to achieve their financial goals and to perpetrate the activities’
more particularly described herein. The subservient entities or individuals In fact manifested no
separate Interest of their own and that there was an amalgamation of corporate interests,
entitles, and activities so as to blur the legal distinction between these Defendants and the sham
corporations, shareholders, officers, agents, partners, employees, assets, and each of them,
119, These Defendants created entities which were created to perform single purpose
functions in order to effectuate the sole will of these Defendants In purchasing, developing,
Iéaslng, and/or selling the homes. Desplte the creation of these sham entities and desplite the
sﬁam entities appearing In name only on some contracts, letters, deeds, and/or other

documents, these Defendants actively and directly participated In the development, purchase,
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sale, management, leasing, and/or operations of the Project, and In fact put the same into the
stream of commerce, |

‘120. These Defendants created and controlled numerous and various of the Defendant
entities for the sole purpose of the planning, development, design, construction, management,
purchase, sale of homes, and other activities solely relating to the Project which is the subject of
thls actlon,

121, These Defendants directed and oversaw the Co'ntractor Defendants herein who
performed insufficlent, shoddy, negligen;c work which failed to comply with applicable building
codes and industry standards, all of which has contributed to and resulted In the premature
deterioration and/or failure of the structures and building systems in the Project.

122, There would exist a broad element of injustice and fundamental unfairness if the acts
of these Defendants, and each of them individually, were not regarded as the acts of one another,
123. At the time the homes were offered for sale and placed Into the stream of commerce
by these Defendants, the homes contained numerous defects and/or property damage which
has been recently and is currently being discovered by Plaintiffs, all as a direct and proximate
result of an Investigation initiated by Plaintiffs, as a direct and proximate result of defects and
deficiencies heretofore hidden and concealed through the acts and omissions of these
Defendants.

124, The Developer Defendants and the Contractor befendants, and each and every other
above-captioned Defendant knew or should have known of the existence of the sald building

defects and deficiencies and property damage, which were latent and unknown to the Plaintiffs.

30

000068



125, These latent building defects have, unbeknownst to Plaintiffs, regularly resulted in
water intrusion into the buildings and property damage and continue to do so through the date
of this filing.

126. The latent building defects and property damage have regularly resulted in the
deterioratiqn and failure of the structures and building systems, along with the attendant
resulting actual, Incidental, consequential and special damages, and continue to do so through
the date of this filing,

127, The Plaintiffs suffered damages and injuries when these Defendants put these units
into the stream of commerce and continue to be damaged and Injured through the date of this
filing.

128, As a direct and proximate result thereof, these Defendants are liable to the Plaintiffs
fo.r actual, incidental, consequential, speclal and punitive damages, all in an amount to be
determined by the trier of fact, and any attempts in any contractual agreement for the limitation
or disclaimer of watrantles, or any other walver or other limitation, are null, void, unenforceable,
and subject to rescission as a matter of law,

129, WHEREFORE, Plaintiffs respectfu{ly request that this Honorable Court:

a. Enter judgment in favor of the Plaintiffs and against all Defendants, jointly and
severally, in an amount to be determined for actual, incldental, consequential,
special, and punitive damages;

b. Find that the Defendants have engaged In unfair trade practices and knowingly
did so thereby entitling Plaintiffs to treble damages;

c. Award attorneys' fees and costs to the Plaintiffs; and

d. Award such other and further rellef as the Court may deem just and proper.

[Signature Page to Follow]
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November j’ %, 2015

Charleston, South Carolina

HAYES LAW FIRM, LLC

o

.
John C, Hayef, \/, Esquire
180 Megfting Btreet, Suite 330
Charle$tow'SC 29401
Phople;(843) 805-7003
Fayl”~ (843) 573-7388
jhayes@hayeslaw.org

and

Michael J, Jordan

Steinberg Law Firm, LLP

118 Goose Creek Blvd,

P.O. Box 1028

Goose Creek, SC 29445

Phone: 843-572-0700
miordan@steinberglawfirm.com

Attorneys for Plaintiffs
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STATR OF SOUTE CAROLINA.
COUNTY OF BERKELEY

PATRICIA DAMICO AND LENNA LUCAS
individually and on behalf of all others ~

+" similarly situated, JOSHUA AND BRETTANY
BUETOW, EDWARD AND SYLVIA . -
DENG, .TONA'IHAN AND THERESA -
DOUGLASS, ANTHONY- AND STACEY
RAY, DANNY AND ELLEN DAVIS
MORROW, CZARAAND CHAD .

. BENGLAND, BRYAN AND CYNTHIA

- CAMARA, AND MATTHEW COLLINS,. -

Plaintiffs,
. ' YS.

| LENNAR CAROLINAS, LLC, SPRING-

GROVE PLANTATION DEVELOPMENT,

INC., MANALE LANDSCAPING, LLC,

. SUPER.CONGRETE OF SC, INC,

SOUTHERN GREEN, INC., TIB '

. TRUCKING/LEASING, LI.C, PARAGON

SITEWORK CONSTRUCTORS, INC., CIVIL

SITE ENVIRONMENTAL, INC,, ANDRICK
BRYANT,

Defendants. S

' 'LENNAR CAROL]NAS LLC o '
Thud—Pa.rty lenhff,
' v‘sl

. THEEARTHWORKS GROUP INC

. VOLEMAR CONSULTING SERVICES
LLC, GEOMETRICS CONSULTING, LLC,
LAND/SITE SERVICES, INC., MYERS B
LANDSCAPING, INC., AC &.A

CONCRETE, INC,, KNIGHT’S CONCRETE |

PRODUCTS,; INC., KNIGHT’S REDI-MIX, -
]NC COASTAL CONCRE‘I‘E SOU'I'HEAS’I’

PRAB 3002557v1 .

"IN THE COURT OF COMMON PLEAS
CASENO.: 2014-CP-08-02424

- LENNAR CAROLINAS, LLC’S ANSWER . -
. TO PLAINTIFFS’ FIRST AMENDED
COMPLAINT, CROSS-CLAIMS, AND,
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"+ CORPORATION, DVS, INC., RAUL

LLC, COASTAL CONCRETE SOUTHEAST | T o
10, LLC, GUARANTEED FRAMING, LLC, X :
0ZZY CONSTRUGTION, LLC, A

CONSTRUCTION APPLICATORS
* CHARLESTON, LLC; LANEW -

" “ENTERPRISES, LLC, DECOR

MARTINEZ MASONRY, LLC ALPHA
OMEGA. CONSTR.UC’I'ION GROUER, INC.,
SOUTH CAROL]NA EXTERIORS, LLC;
BUILDERS FIRSTSOURCE — SOUTHEAST
GROUP, LLC, AND LOW COUNTRY

" RENOVATIONS AND SIDING LLP

Th]Id-Party Defendants )

Defendant Lennar Carohnas LLC (“Lennar”) answers the First Amended Complamt of '
the’ abOVe-named Plaintiffs, asserts cross-cla:tms aga:mst Defendants Spnng Grove Plantatmn- :
i Devalopmem‘, Inc. (“Spl:mg Grove”), Manale Landscaping, LLC (‘Manale”), Swper Conc:rete of
| SC Ino. (“Super Concrete”), Southem Green, Ine. (“Southem Gteen”), TIB Tme]nng/Leasmg,
'LLC (“’I‘JB”), Paragon S1tework Cons{:ructms Inc (“Parago »), and Cl‘Vﬂ S1te Envxronmwta],

. Inc. a/k/a CSE (“CSE”) and asser(‘s ﬂm:d-party elam)s against The EaIthworks Group, Inc- .
(‘Earthworks”) Volkxna: Conmltmg Services, LLC (“Volhnar”), Geome’mcs Consultmg, LLC
(“Geomemcs”), Land/81te Sermces, “Tne. (“Land/S1te”); Myers Landscapmg, Inc. (‘Myers” -
AC & A Concrete, Ine. - (“A.C. & A.” ) nght’s Conere’te Produem Ino (“K.ulght’
‘ .Concrete ’), _nght’s Redl—MJx, Inc (“nght’s Rech~Mlx”) Coastal Concrete Southeast, LLC |
and Coastal Concrete Souﬂleast II LIC (together “Coastal Conorete”) G*uaranteed Frarnmg,
-LLC (‘Gua:ranteed anmmg”) Ozzy Construetlon, LLC (“Ozzy Construchon” , Consmcuon
’Apphcators Chatleston, LLC (“‘Oonstmcflon Applxcators ), LA Now Enterpmes, LLC (“LA .
New Enterpnses "), Décor Corpor&tnon (‘ ‘Décor”), DVS, Inc. .(“DVS”), Raul Martmez Masom:y, |
| LLC (“M.arhnez Masonry”) Alpha Omega Construction Group, Tne. (“.Alpha Omega ’), South
h Carohm Extenors LLC (“Carohna Extenors 9} Buﬂders FxrstSouree - Southcast Group, LLC |
2 L
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(“Builders FirstSonicé™), and Low Couniry Renovatichs snd_ Siding; LLP (“Low Country

Renovations?, as follows: .

-

FOR A F]':RST DEFENSE

Each and every allegamon of the Complamt not herewafter speclﬁcally admitted is dﬁmed

"and s*tnct proof thereof is dm:nanded.

| FORASECOND DEFENSE .

L ' Respondmg to Paxagraph 1 of the Flrst Amended Complamt, Lennar is vmhom .

, .suﬁimcnt mformaﬁnn to admlt or deny. Plamtlﬂ's’ allegations as to ’the cmzenshlp, resxdency, or

' llvmg axrangements of Plaintiffs Le:ma Lucas or Pedncm Damlco and thzrcfore demes the same.

Lennar denies ths rema:mng aﬂeganons in Paragraph 1 and exp:essly demes Plamt:ﬂ’s
allegatlons rega:cdmg the quulremenfs for class certlﬁcahon under Rule 23 SCRCP
) - Résponding to Paragraph 2 of tha Fust Amendsd Complmnt, Lennar .craves ' |

refefence o the public reoords filed w1th the B@rkeley County Registex of Deeds and denies any

mconmstent allegahons in Paragmph 2 Lennar dames any xemammg allegauons in Parag:caph 2
.. and expressly demes any a]logahon that Patuma Dammo Lenna Lucas, aml any homeowne:: in

- Tha Abbey are mmﬂaﬂy s1tuated

3. . Lennar denjes the alleganons of Paragraph 3 of the Fnst Amended Complamt ‘

; Le:nnar expressly de;mes any a]lagauon that this suit consututes ) class action or ﬂ:at Plamuffs '

3 cansab.sfythe:ceqwrementsofRula% SCRCP R CoL

4 - Lennar denies fhe alleganons of Paxagraph 4 of the Fist pmended Complamt'

. Lennax esxpressly demes any allegectmn that this suit, constm:tes a class wcuon or that lenhﬁs .

. 'can sa’clsfy the qumxamen’ts of Rule 23 SCRCP
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5" Lennar denies the a]leganons of Paragraph 5 of the. First Amemded Complamt.- '
A Lenna:r e@rcsﬂy dentes any a]legation ﬂnﬂt T.hlS suit conshtutes a. class axmon or “rhat Plamtnﬁ‘s :
| can sai:tsfy the qulmements of Rule 23, SCRCP

6'_.‘ Lemnat de:mes the allegations of Pa;ragraph 6 of the Flrst Amendcd Complam’c.
Lennar expressly denms any a]legaﬁon that thig suit. consmxtes a class’ aohon or thet Plamt:ﬁ‘s K

‘can sahsfy the reqmremenis of Rule 23, SCRCP ‘ |

| 7 ‘ Lennax denies. the a]legatmns of Paragraph 7 of the F1rst Amended Complamt ,. -
" Lennar expr&ssly demes any a.llegauon that this suIt constitutes a class action or that Plamtlffs
can. satlsfy ﬂw reqmrements ‘of Rule 23, SCRCP . . .

8, Lennar denies the alleganons of Parag.tacph 8 of the Fixst Amended Complamt :
Lennar expressly dﬁmes ey allcgauon that th18 suit con.sututes a class. achon or fhat Plam’clﬁs
can satisfy the roquirements of Rule 23, SCRCP | o |

9 Le:mar déntes the a]legahons of Paragraph 9 of the Flrst Amendsd Compla:mt
,Lem:ar expressly denies’ any a]legaﬁon thai thls smt consututes a class acuon or tbat Plamhﬁs :

can sahsfy the requuemen‘fs of Rule 23 SCRCP

10, Lemnar desies the ollogations of Paragraph 10 of the Frrst Amended Complaint.
Lennat expressly demes any a]legahon that ‘this smt consntutss a class aotton or that Plaintiffs
can Sa‘tlsfy the rcqmremenis of Rule 23, SCRCP . _

11 Respondmg to Paragraph 11 of the F1rsl: Amended Complam’r, Lennar is wﬂhout- -
' sufﬁment infoxxmrﬂon to admit or deny The a]legauons tharem and accordmgly denies the same o
Lennar axpressly demes any allegatmn tha.’c ’rhis smt constmxtes a, class action or that Plamhffs

can satisfy the reqmmnents of Rule 23 SCRCP
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‘ 12 Rcspondmg to Paragraph 12 of the F:Ist Amended Comp]am’r, Lennm: ig wﬁ:hout '
‘ sufﬁcle.nt mformahon to admit or dcny thc allegaﬁons thermn and accordmgly dcn:Lcs ﬂ’.le samc
Lenmar expressly demcs any allcgahon that th1$ smt constxtutes a class acl:ton or that Plami:lﬂ's ,
. can satisfy the rcqmrcmcnts ofRulc 23 SCRCP. ’
_A 13, Rcspondmg to Paxagraph 13 of the Flrst Amended Complmnt, Lennar is vwi:hout
sufﬁcient mformatlon to admlt or deny Plamhffs aﬂegmons as to the cmzenshlp, Icmdcncy, or |
: hvmg anangenmxrts of lentxffs andthcrcfore dcmcs the same. Lcnnar cravcs xcfcrcnce 10 thc |
pubhc rccords ﬁlcd with t‘nc Berkeley Cmmty Reglstcr of Deeds and demm any mconsxstcnt
| allcgatxons mPaIagraph 13. ' | .
- 14.; Respcndmg to Paragraph 14 of the Fitst Axncnded Complamt, Lcnnar cTaves
. refercnce to the public records ﬁled with the Berkeley Coun‘ty chtstcr of Deeds and denies any '
mcons1stent a]lcgahons in Paragraph 14. Lennar admlts only that it purchased lots i in The Abbcy |
.'at Spﬂng Grch P]aniatton, contracbed wrth ot’hers for the consl:mcmon of rcﬂdcnccs on those
Jots,.and sold ’rhc rcs1dcnces Lcnnar denies enty Temaining allcgauons of Paragraph 14
15. Rcspondmg o Paragraph 15 of the Fist. Amendcd Comp]amt, Lennar admfrs only -
'that it'is and was &t all relevant times authonzcd to conduct busmess in South Carolma and has *
.. conducted busmcss in Bexkclcy County South Carolma. Lennar de:mcs the rcmaamng -
| allegations of Paragmph 15 conccrnmg Lcm:\ar and 15 thhout sufﬁcmni mforma:tton to admn or '
o dcny the rema:mng a]lcgahons of Paxagraph conccmmg the o’fhcr Dcfendants
1 . Lennar denies the allcgahons of Paragraph 16 of ‘rhc F:trst Amcnded Complamt |
17. Respondmg to Paragraph 17 ofthe First Ameuded Complam’t, Lcnnar allegcs it

undcrtook’ro and did comply with any and a11 apphcablc dIItleS, laws, rcgulattons, codes or othcr
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o standards Lennar is w1thout sufficient mfonnanon 'oo a,dxmt or deny the remmnmg allegﬁuons of -
Pammph 17, | o | |
18  Lennar demes the allegauons of Paragraph 18 of thie Fnrst Amanded Complamt |
19, . Paxagraph 19 of the Flrst Amended Complamt states Iegsl conclusuons which |
‘Tequire no respomse ﬁ:om I.ennar To the extent a response is requ:xed, Lennm: is, W1thout-
' sufﬁment mfomaﬁon to admlt or deny the allegauons therem and aceordmgly demes the same.
B .20 Respondmgto Para.graph zo of the Fxrst Amended Complamt, Lennar adinits only
fthai ofie of more of the defendams paxnelpated in thie eonstmctxon of the res1deneee loeated in’ |
' The Abbey at Sprmg Grove Plantation and thai: Lennar undertook 10 and i corply with any
| and a]l apphcable dunes laws regulatlons, codes, or ofher standards Lemmx denies the .
;xmnlalxuxug alleu;adlcnnscxf]?arag;n:plliuj
21, - Lennar demes the a]legahons of Paragraph 21 of the First Amended Complamt
22 Respondmg to Paragraph 22 of the Fxrst Amended Complamt; Lenna:c adm.tts only
" thai it iy and Was at all relevant times amhonzed 1o eonduet busmess m Smxth Carolina and::' a
L "condueted busmess in Beckeley County, South Carohn& Lennar demes the remmnmg
| ',-'aJ;legatlons of ngraph 22, ' i o |
‘ 23 Respondmg 0 Pa:cagraph 23 of the First Amended Complami, Lennar admﬂs only
- 'that it purchased lots in The Abbey at Spnng Grove Plantatxon, contracted w1th ofhes for fhe - - I
'eonsttuotion of residences on those 1ots arid sold-the remdenees Lennar demes any a]legaﬁons :
y meonsmtent meremth and. demes the: remammg aJlega’aons i Paragraph 23 - _
24 Respondmg to Paragraph 24 of the Fn:st Amended Complamt, Lennar admﬂs '
B _ ‘.upon mformamon and belief that Sprmg GIoVe isa eomorahon orgamzed and emsung under the |

L laws of fhe Staie of Soufh Carohna, tha.’c Sprmg Grove is authomzed to eonduet busmess in South' S
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' Caro]ma, and that Sprmg Gn:oye 8 mvolvement with The Abbey includes, but is not lnmted to,

: ownecrshlp and developmeﬁt for remdezntal purposes of the property comprising Spring GTOVC\

. PIantahon and The Abbey at™ Sprmg Grrove Plantahon and‘the sale of residential Iots in The
Ahbey to L&nnar |

' 25 Lannar adm1ts ‘the a]legaﬁons of Paragraph 25 of the First Amended Complamt :

" upon mfomahonandbehef | i L

© 26, ¢ Lennar admits the allegattons of Paragraph 26 of the Fn:st Amended Complamt
' pon mfom:xaﬁon zmd belief. o ‘ | -

27, Lennm admity the a]legauons of Paragraph 27 of the First Amended Complmnt
upon mformahon and belief.

28. Lennm: admﬂ's ths allegaﬁnns of Paxagmph 28 of ’rhe Fust Amended Complamt -

upon mformahon and behef

- 99, Lennet achmts the allegahons of Paragraph 29 of the FJISt Amended Complamt
upon mfomatmn and behef.

30 Le:mar admits the a]leganons of Paragraph 30 of The First Amended Complmnt
: _Tupon mfonnatlon and behef . | . |

31, .. Rﬁspondmg to Paragraph 31 of the F1rst Amended Complam’r, Lennar is vmhout
mlﬁ'iclen;t mformatlon to adm:tt or deny the allegahons therem and accordmgly demes the same,
L 32, Paragraph 32 of the Flrst Ameznded Complamt states a Iegal conclusmn and '
requxres o response from Lennar To the extant a responsc is reqm:red, Lennar demes The
- allegaﬁons of Paragraph 32 . |
© 33, Raspondmg to Paragraph 33 of the Firgt Amended Complamt, Lemar admits only

that it purchased lots in The -Ahbey at Spring Grove Plantation, conixgntedvath othets .-for the .
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; construcuon of xemdenoes on those Tots; and sold the remdences Lennar de.mes any Iemmnmg '

alleganons of Pamgraph 33

34, Rsspondmg to Paragraph 34 of the First Amended Complamt, Lennar admits only'.-

. that Sprj'hg Grove’s involvément with The _Abbey mcludqs, but is not limited to,, ownership and’

* development for rési&cnﬁgl purposes of the property compﬁsmg_ Spring: Grove Plahtéﬁoh and
“The Abb'ey' at Spnng Giove Planfa.ﬁon'.azlld the sale of re&denﬁal lots in The Ahbéy to Lennar,
hepnar admits onljr that it p&chas‘ed iots in The Abbey at Sprmg Gtove Plhniwﬁon, oontiéa.oted
with others for the construcﬁon of remdenccs on thosa Iots a:nd sold the remdences Lennar
. denies the remmnmg allega’uons of. Paragraph 34. |
35. . 'Lemnax deries fhe a]legahons of Paragraph 35 of the Fn:st Amended Comglaint, -
R 36..‘ . | | Lennar demes the allegatxons of Paragraph 36 of the Fu:st Amended Complamt
‘ 7. . L etinar denies the allegations of Paragraph 37 of the F1rst Amended Compla:l.nt '
| .3'8. | Rﬁspondmg to Paragraph 38 of the First Amended Complamt, Lennar is mthoxrt’é
‘ —‘mzfﬁcmnt mformai:ton to admlt or dmy thb a]legahons therem because the term “Devclopar.
Defendan » is mclear and not deﬁnei Noththstmdmg he foregomg, to-the extent Paragraph
.38 is m’cended to make allcgatmns as to it, Lennar demes the allegattons of Paxagraph 38 of tha -
'F1rst Amended Complamt " . '
39 Respondmg to Paxagraph 39 of the First Amandod Complamt, Lannar is W1thout
sufﬁclent mfomahon fo adm1t or dcny the a!leganom ‘rhen:em because the term, “Developer _
: ‘Defmdan > ig lmclear and nm‘. deﬁned Notthhstandmg the. foregomg, to the extent Paragraph,
139 is mtended to make allegatmns as- to it, Lennar denies the a]leganons of Paragraph 39 of the

Flrst Amended Complamt
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4, | Respond:lng to Paragraph 40 of ’fhe Fnst Amended Complamt, Lonnar admits only |
t}m’c Spnng G:rove, Manale, Super Conerete, Southem Green, TIB, Paxa,gon, CSE and upon'
mfomaﬁon and belief, BJ:yant provided labor, matena]s goods or services for tho constructton | .
of the resmsnces located in The Abbey Lcmnar denies the remammg a]legatlons of Paragraph -
,‘46. AR o

41, Paxagraph 41 of the F1rst Amended Complamt states legal conclusions and
' reqmros 0o Icsponse from Lennm' 'I'o the extént, a responso is reqm:re, Lennar denies ’the

allegations of Paragraph 41;

42. fPaIagraph 42 of ths F1rst Amended Complamt states logal conclumons and

requires 1o response from Lennar. -

o i

4 Respondmg to Paragraph 43 of the FJrst Amended Complmn’c, Len:nar rca]legw its
_ responses to the precedmg paragraphs as 1f repoated vcrbahm herm ' T .
. . Rospondmg to Pamgaph 44 of the Fn-st Amended Complamt, Lennar is without
' ,sufﬁcmnt mi‘onnaﬁon to adm1t or dany thc a]lsgatxons therem becauso the te:m'n “Developer- |
Defendants” is unclear and not deﬁnsd Le:nnar admlts only that Sprmg Groves mvolvement
| w1th The Abbsy mcludes, but is not lmnted to, ownershlp and devolopment for res1dent1a1 '
. pm'posos of the propcrty compnsmg Spnng Grove Plantai:lon anid The Abboy at Sprmg G‘mva .
Plantation and the sale of remdexxttal 101.9 in The Abbey o Lennﬁr ' Iﬁnnar admlts only that it
' ) pu:rohased lots m The Abbey at Spmg Gtove Plantatxon, contracted mth others for the "
‘ ,' construcuon of rcs1dences on those lots and sold the res1dences Lennar dsmcs any a]legailons .
| mcons.tstent thsrevmh and denies the remammg allegauons of Paragraph 44, |
45, Rf:spondmg to Paragraph 45 of tho F:rst Amended Complamt, Lannar s vmhout )

. mﬁment mformaﬁon to admit or deny tho a]legai:lons therem because the terms “Developer -
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v

Defendants” and “Contractox: Defendants” are unclcax and not dcﬁncd. Lcnnax admits only tha:t '.
it purchased Jots- in Thc Abbcy at Sprmg Grove Pl&ntatlon, contracted with others for the L
constructlon of res1demccs on thosc lots and sold thc rcmdcnccs Lcnnar dcmes any allegamons ’
'mconsmtcnt ’rhcrcm’rh and denies the remammg allegations of Paragraph 45 .

.46, Rcspondmg to Paragraph 46 ‘of the Flrst Amended Complamt, Lennar 1s Wlthout
sufﬁc1cnt mformauon to admlt or deny the allcgatlons ﬂle:cem becausc the term “Developer
Defendants” is unclear and not dcﬁned No’tmfhstandmg the foregomg, to thc extent Pa:ragraph. -
46 is intended to makc a]lagauons as ’to it Lannar dcmcs thc allcgaimns of Paragraph 46 of the

‘ Fu'st Amandcd Complmnt. _ S
- .47. Responding to Paxagraph 47 of the Flrst Amendcd Complamt, Lennar is without . .
"sufﬁclcnt mformauon to admit or deny- the aJlegat:tons therein because the term “Developer
| Dcfendants” is unclear and not deﬁned. Ncrtmthsbandmg fhc forcgomg, to the extmt Paragraph :
B 47 is mtandcd to make a]legahons as to 1t Lennar damae the allcgatlcns of Paragraph 47 of the '

First Amendcd Complamt. | ' . '
| _'48“. Rcspondmg to Pa;rag;raph 48 of thc Fn-st Amcndcd Complamt, Lennar admlts only _' .

| that it purchaSad lots in The Abbcy at Spring Grovc Plantauon, contracted with others for the B
: consimctmn of residences-on thosc lots, and sold the residences. Lennar denes ady allegations
" mcons:stent thm:cmth and demes the remmnmg alleganons of Paxagraph AB.

49. Respondmg to I’aragraph 49 of the Fust Amended Complamt, Lennar 18 wrthoutA
| suﬁicient mfomatmn to adm:t or deny thc allcgahons thcrcm beca.use ‘che term “Dcvelcpcr- |
- Dcfe:ndan’cs” is unclcar and not dcﬁncd Notw1thstandmg thc forcgomg, to thc extent I’a:ragraph .
. 4918 mtanded to make allcga:ttons ag to 1L Lannar dcmes fha allegatxons of Paragraph 49 of thc '
" pirst Amended Complaint. | |
0
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5 0. Leénnar demes the aHegaﬁons of i’a;z{g‘rai:h_ 50 of the Fust Amended éomflaint. '
51, Tennar denies the allegaﬁéns ofPa}agiaph 51' of-tha First Aménded Complai.nt
R 52." ' Lenna:c de:mes the a]legaﬁons of Paragraph 52 of the Flrst Amended Complamt.'-
| .53, | ._ Lennar demes the alleganons of Paragraph 53 of the Flrst Amended Complamt

.54. Respondmg to Paxagraph 54 of the First Amended Complamt, Lennar is mthout'

| sufficient mfomatxon 0 adxmt or deny the allega’uons fhemm because the térm “Developcr“

Defendan 5” is unclear and not detﬁned. Notmthstandmg the foregomg, to the extent Paxagraph
54 is mteznded to. make a]legauons as to 1t, Lennax denies the a]legamons of Pa:agraph 54 of the
First Amended Complamt : BN |

" .55.  Responding to Pamgaph 55 of the First Amandad Complaint, Lennar is- wthoutj "
su.ﬂiment mi‘onnaﬁon to admit or deny fhe allega’uons therem because the tmm “Developer -
| : Deffmdanis” is ‘uneleer and not deﬁned. Notwrthstandmg the foregomg, to ‘fhe extent Paragraph
. S51s mtended to make a]legahons as to 1t, Lennar denies the aﬂeganons of Paragmph 55 of thﬁ

. First Amended Complamt .' '

56. Respondmg to. Paragraph 56 of the First Amcnded Complamt, Lennar is vsnthout' o
* mxfﬁcaent information to adet or: deny fhe a]legauons therem because the. term “Developer: |
Defcndants” is unclear and not deﬁned Nomthstandmg the foregomg, to the extent Paragra.ph.
56 is intended to make allegauo:ns as to It, Lennar demes thb allegatlons of Paragraph 56 of the

' FustAmendedComplamt o o - '” o o
B -"57 .. Lennat demes the, allega.txons of Paragraph 57 of ’che Flrst Amended Complamt ;

. 58, Lennar demes the allegemons of Paragraph 58 of the First Ammded Complaint.

O : R . ..
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IN RES?ONSE ’I‘O THE FIRST CAUSE OF ACTION AGAIN ST ALL DEFENDANTS
' (Neg]igence and Gross Negligence)

59. Rﬁspondmg ‘co Paragraph 50 of the Fxrst Amended Complmt, Leaanar rea]leges Its"
:responscs to the precedmg paragraphs asif rcpeaied verbahm herem .
' 60. Lennar d&Ill&ﬂ the allegauons of Paragraph 60 of the First Amanded Gomplamt
mcludmg all mlbparts
61 .' Le:tmar denies the aﬂegauons of Paragtaph61 of thﬂ Fuxst Amended Complamt

‘IN RESPONSE TO THE SECOND CAUSE OF ACTION
. ‘ (Neghgence—]) evelopers)

6. Rﬁspondmg to Paragraph 62 of the Fitst Amended Complmng Lenna:t: realleges its
. ,responses to the precedmg paragraphs as if “repeated verbaﬁm herein. . ‘ _
' 63; .' Lennm: denies the a]legaﬁons of Paxagraph 63 of tbﬁ Flrst Ammded Complamt .
including all subparts |
. 64. “Lemnar demes the allégations ofPaJ:agraph 64-of tho First Amended Complamt

IN RE! RESPONSE TO THE THIRD CAUSE OF ACTION
AL egligent Mlsrepresentanon)

‘ 65 | Respondmg to Paxagxaph 65 of the Fitst Amandcd Complmnt, Lenna.r realleges 1ts |
lxesponses to the precedmg patagraphs as 1f repeated verbatim harem. | - ‘ ‘
66 - Lennar denies the a]lega,uons of Paxagraph 66 of the FJ:rst Amended Complalnt.
: 67 ) Lennm: dames‘the aJlegatlons of’ Parag:aph 67 of the First Amended Complamt
68. Lennar demes the allegamons of Pamgraph 68 of the First Amended Complamt.

, . 69. ",Lenna.r denies the a]legailons of Paragraph 69 of the Fust Amendsd Complamt

. ‘,... .- ‘ll
| : 12
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]N RESPONSE ‘I‘O THE FOURTH CA'USE OF ACTION
(Breach of Ymplied Warranty)

70.  Respondingto Pamgraph 70 of the First Amended Complmnt, Lennar reallcges its
*responses to ths precadmg paragraphs as if repea’wd vetbatim hermn. _ '
ST Lennar denies the’ a]legailons of Pamgraph 71 of the F1rst Amended Complamt T
| 72.  Leonar demcs the llegations of Paragraph 72 of the First Amended Complam’c “
73. Lennar demes the a]legailons of Paragraph 73 of the First Amend.ad Complamt

]N RESPONSE TO THE FIF’I‘H CAUSE OF ACTION .
(Breach of Imphed Warranty of Frtness of Habitability)

4. Respondmg to Paragraph 74 of the Fust Amended Complairt, Lannar realleges its
res;mnses 1o the pxecedmg paragraphs a8 1f repeated verbaﬁm herem 7

- 75 ..' Lennar denies the a]legattons of Paragraph 75 of the F:rst Amended Complamt

" 76, '. Lenmr demes the: allegauons of Paragraph 76 ofthe F1rst Amanded Complam:r.

N RESPONSE TO THE SIXTH CAUSE OF ACTION -
" (Breach of Imphed Warranty of Fitness for a Partxcular Purpose)

" 7’f . Respondmg to Pa:ragraph 77 of the Rirst Amended Complamt, Leznna:r realleges 1ts' : B
responses to the preoedmg parag;mpbs as 1f repeated verbatlm herein. - '
78. Lenmax demes the: a]legatlons of Paragraph 7 8 of the Fll'st Amende,d Complamt
79 ' Lennar dames the aJlegatmns of Paragraph 79 of the Fl:rst Amanded Complwnt
80. Lennar dem&e the allegaﬁons of Paragxaph 80 of ﬂ:\e Fust Amanded Complamt
81, Lenna demes the a]legectlons of Pauegrph 81 ofthe First Amended Cornplairt.

82, Lcnnax demps the allegations of Paragraph 82 pf the Fu.st Amended Complaint.

o oo RER
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.

N RESPONSE TO THE SEY]_E_I‘_IZI}_I_I, CAUSE OF AQ}Z[O
(Breach of Implled ‘Warranties as to the Proj ect’s Development and Constructmn)

831. ReSpondmg to Pamgraph 83 of the F:rst Amended Complamt, Lennar reaileges its

e xesponses to ‘rhe precedmg paragrapbs agif repeafed verbatlm herem

. 84 Lennar demes the allegatxons of Pamgraph 84 of the Fizst Amended Complamt. '

. ' " 85. Lennar demes the aﬂegaﬁons of Para.graph 85 ofthe FIrst Amended Cotnplamt |
86. | Lennaa: demes the a]legatlons of Paragraph 86 of the F];rst Amendcd Complmnt.
o .Lennar demes the allogations ofParag:raph 87 of the First Amended Complamt

| INRES RESPONSE TO TBE EIGHTH CAUSE OF ACTION
(Ind:tvidual Llabﬂity as to I)eveloper Defendants)

88. Respondmg to Paragraph 88 of ’r;he F1rst Amended Complamt, Lenner realleges its -

J:esponses to the precedmg paxagra.p]:\s ag if repeaied verbatlm herein. .

89. Lennar demes the allegatmns of Paragraph 89 of the Fnst Amanded Complamt :

IN RESP ONSE TO TEE NINTH CAUSE OF ACTION
(Indlvldual Llablhty as to the Conh‘actor Defendants)

" 90. Respondmg to Pa:cagtaph % of the First Amended Complam’t, Lennar realleges i

' _ responses m the preeedmg paragraphs as if repeated ve:cbaﬁm herem

- 91, Lennar denies the alleganons of Paxagraph 91 ofthe Fnst Amended Complamt

: . RESPONSE TQ THE TENTH CAUSE OF AC'I‘ION .
(Wolatmn of the S.C. Unfaxr Trade Practices. Aet 8.C. Code § 39.5-10, et seq)

92, . Respondmg to Pa:agraph 92 of the Fntst Amended Complmn’r, Lennar rea]leges its
resp onses to fhe preeedmg paragraphs ag: 1f xep eated verbatm herem. |
- 93.‘- Lennar demes the a]lege.ﬁons of Paragtaph 93 of the Fn:st Amended Complamt

94. Lenna:r demes The allegahons of Paragraph 94 of the First Amended Compla;mt
meludmg all subparts . | a
a4
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05, Lennar" desios the allegations offaxagraiah'és of he i?ixst Amended éomﬁiaint.
96.  Lemnar demes the a.]legatxons of Paragraph 96 of the First Amended Complamt
97.  Leomer deniesthe a]lcgahons of Paragraph 97 of the First Amended Complamt
98 ‘Lcnnar denies the allegations of Patagraph. 98 of the Firgt Ambnded Complamt.

99, Lemnar denies the slegations of Parngreph 99 ofthe First Amended Complaint,

a m__SPOHSE TO THE ELEVENTH CATSE OF ACTION
. (Breac:h of Contract)

100'. Rcspondmg o Paragraph 100 of the First Amended COmpmm, Lenner realleges
, 11:s responses te the precedmg paragraphs as if Iepeated Ve‘rbatlm herem ' B
101 Respondmg to Paxagraph 101 of: the Fust Amendod Complamt, Lcmar craves |
.Ieference to the mted contractual agreemenj;s for thelr exact terms and demes aIl allegations :
mconmstent {he:cewnh. Lerma: denies the :cemammg a]lcgattons of Paragraph 101.
' 102 R.espondmg 1o Paragraph 102 of the FJIst Amended Complamt, Lommar craves
- reference to ’the clted oon’cractual agreemenfs for their exact terms and dames aJl aJlegauons
mconsmbent therewﬂ:h. Lennar denies the remalmng a]legai:lons of Parag:aph 102.
'103. “Lennar dexites the achgaﬁons of Paragraph 103 of the First Amended Complamt
- 104, ' Lennar denies the allegauons of Paragraph 104 of thc F:rst Amended Complamt
105. Lannax dexnes the allegatlons of Paragmph 105 of the First Amended Complamt-
106. Lennar denies the a]legahons of Paragraph 106 of the First Amended Complami. -

J:N RESPONSE TO THE TWELFTEH CAUSE OF ACTION -
(Vi 1olatlon of the Remdenhal Property Dis closure Act)

107 stpondmg to Paragraph 107 of the F]ISt Amended Complamt, Lennar reallegem o
. its responses to the preceding paragraphs as 1:t‘ repeated Verbaum herem

108. Lennar demes the aIIegatlons of Pa:cagraph 108 of the First Amended Complamt
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.109; Respahdiﬁg to Parag;faph 109 of the First Amen(ied Coxaplaint, Lénnar adhaifs a
only that it purchased lots m T]m Abbey at Spnng Grove Plantahon, contacted with others for :
the construction of res1dmoes on those lots and sold ﬂ:c rcmdences Lennar dénies . any -
allegatlons inconsistent therewrﬂl and demes the remmmng aﬂegatons of Paragraph 109
| : 11:0. : Le:tmar denies the a]legatxons of Paxagraph 110 of the F1rst Amended Complaint.

111. Lemvar demes the alleganons of Para,graph 111 oftheFlrst Amended Complaint.

g 1.12‘ Lennar dames the a]legattons of Paragraph 112 of the First Amended Complamt

113. Lennar demes the allegations of Paragraph 113 of the Fust Amended Complaint, -

: I1‘,14.' ' Lemmar demes the allegations of Paragraph 114 of The First Amended Complamt '

115. Le:mar demes the allegahons of Paa:agraph 115 of the First Amended Complamt. .

: ]N RESPONSE TO THE TH[R’I‘EENTH CAUSE OF AC'I‘ION
(Alter Ego Lmbxhty and Piercing the Corporate Veﬂ) '

| ;‘116. | Respondmg to Paxagraph 116 of ths First Amended Complmnt, Lennar rea]leges
n‘s responses to the preced:mg paragraphs as if repeated. Verbatrm herem o
117. Lennar demes the allegahons of Paragraph 117 6f the First Amended Complamt. |
118. Lennar Jetiies the allegations of Paragraph 118 of the Frst Amended Complamt ;
1:1,9. : Lennar demes ths allegauons of Paragraph 119 of the Fzrst Amended Complmnt
120. Lennar demes ‘rlhe allegaﬁons of Paragraph. 120 of the Fitst Amended Complamt )
1.21..- Leénnar denies ﬂle allegattons of Paragraph 121 of ﬂm Fnst Amendsd Complamt. _
' 122 , ‘Lemnar denies the a]legatxons of Paxagraph 122 of the First Amcnded Complamt
K 123. Lennar demes the allegahons of Paxagraph 123 of The Flrst Amendf/d Complmnt
" 124 Lennar denies the a]legahons of Paragraph 124 of the Fu*st Amended Complamt |
" 125, | ,Lenngr.demas the allegations ofParagraph 125 of the First Amended Cpmplamt. "
126.- -Le'nhar deniea tha allegations.of Pardgraph 12.6. of the Rirst Amnded ¢omp1aiﬁt.
16 -
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, | ‘ 127. Lennar denies ‘fhe a]legect:tons of Paragraph 127 of the Rirst Amanded Complamt
128.. Tennar denies thc a]lega,tlons of Pamgraph 128 of the Flrst Amended Complamt.
129. Lennar denies the allegahons and  any relief sought m the Wherefore clause
mcludmgallsubparis | | .' . _ .
130.- Leninatr'denies each and every allegation not expressly adm:d:ted herem. |

FORA THIRI) AND AFFIRMATIVE DEFENSE

131, Letmer asserts ﬂilﬁ defmses set forth mRule 12(b) of the South Ca:to]ma Rules of
Civil Pmcédme inchuding, burt not Limited. o the dofonse that Plaintiff fail to state fiots
B Sllﬁiclent to constitute causes of action agamst Lannar

' FOR A‘FOURTH AND AFEIRMATIVE DEFENSE
: (Lack of Standmg) .

132. lenﬁffs lack standmg to make fhﬂ claxms asserted agamst Lennar mﬂns a.ctom ’

FOR A FIFTH AND AFFIRMATIVE DEFENSE
: (Statute of leltatmns)

133 Some or a}l of the clan:ns asserted against Lennar are bam:e.d by the apphcable
statte of limitations. | | B

FOR A SIXTH AND AFF]RMATIVE DEFENSE
(Comparatwe Neghgence)

'11"’:4. Plaintiffe’ .claimsg, if any, _ baned, or should be reduced, by Plamuﬁ‘s own'
compaxa;uva neghgenca, carelessness, Iecklessnws wﬂ]fu]ness, and Wantonnass in among other |

‘things, Plamﬁffs’ faﬂure to maintain ‘rhen: propernes a:nd res1denoes

"

FOR A SEVENTH AND AFFIRMATIVE DEFENSE
(Intervenmg Acts or Omlssmns)

K -135 . Planmﬁs claims, 1f a:ny, are the Iesul’c of acts ©or omissions of othe:c entrtles over

" whom Iﬁnnar had 10 oontrol bamng Plamhﬁis cla:tms b.gamst Lennar

: o R
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FOR AN EIGHTHAND AFFIRMATIVE DEFENSE
' (Laches)

136 Pla:mtlﬁh' clarms if ariy, are barred by the doctmne of lac.hes

FORA_ H, FFIRMATIVE DEFENSE
(Acceptance)

137, The final eompletmn and acceptance of the work mdemken by Lennar pursuant
“to-the ongmal contact and all modlﬁcaﬁons ‘thereto constttute a complete defense to'all cla:lms

' asserted by Plamﬁﬂis

' EOR A TEE TH AND AFFIRMATIVE DEFENSE L
(Faﬂure to Make Clananthm Warranty Penod) S

138, Plaintiffs’ clmms 1f any, ‘aré barred due to the fmlure to make a elmm agmnst
.- Lemmar within the applicable Warranty penod. ' |

FOR AN ELEVENTH AND AFFIRMATIVE DEFENSE
(Failure to Mmgate)

Plamhffs fa]led to mmgate thezr damages and asa xemﬂt, Plamu.ﬂ:‘s’ cla:ms, if any,
are barred ot should be reduced to the extent lentlfﬁa could have taken prompt and reasonable

aﬂtlonto av01d the damages cla;tmed

FOR A TWELFTH AND AFFIRMATIVE DEFENSE
: (Li)mtatmn on Warranties)

140. Le:mar contacmally hmlted its waxraxxty obhgauons to Plamtﬂ‘fs exeh.u:]mg
" Hability for .many or all of lentlﬂ"s ola;lms batring Plamﬁﬂ’s claims, of barnng or IJmltmg.

."Plamhﬂ‘s elauned damages, meludmg Plamtlﬁ's’ claims for consequentlal damages or punItWe'..
" damages, mwhole orin pa'rt, aga:mst Lennar ' _ . |

141, 'Ihe fa:lure to. Plamtlffs to gtve nottce of or make any claim for a]leged ..

' deﬁc1ene1es in wnkaanshp or matena]s within the wanfanty penod from the date of completton :
. and aceeptanee by Plamtxfﬁ; consutute 2 comple’be defense to all of Plamtlffs cla;ms
18
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FOR A 'I'EIRTEE AND A]K‘FIRMATIVE DEFENSE
o (Payment or Releas e)

142, lenmffs olalms are- barred by payment ot xelease

.FORA FOURTEENTH AND AFE LQM__A’I'IVE QEFENSE
: (Waxver or Estoppel)

- 143. Plamtlﬁs waived or are estopped ﬁ:Om asserh:ng the claJms

. FOR A EﬂfleEN‘I‘H AND A‘FF]RMATIVE DEFENSE
. (Conduct of ]?Iamtrﬂ's)

E 144 IfPlamhﬁ‘s sustamcd ]]1_]111‘163 and damages in the manrer alleged, wb;tch mjumes ; |
and damages aTe all exprcssly demed by Lennar, thcn the a]leged mJunes and damages were.
sustained not as the result of any fault, neglec’c,' breanh of Wa,rrangfy Whethex exPress or mlplied,

. or want of duc care ol ﬂm part of Lennar nor - of anyone for whsosa conduct Lennar igin any way

.;responmble but solcly throughthe: fault, neglect, breach, and want of due < care of Pla;mtlﬁ“s 511 of =

. Whlch wﬂl be shown in thls actton, a:ud for Wbth Plamuffs can have 1o recovery agamst Lennar
| o altemainvely, for Whlch Pla::uﬁﬂs ICGOVBI'Y should be appropnately rcduced

FORASDCI‘EENTHANDAFFIRMATIVEDEFENSE J
(Arbﬁ:raﬁon) - :

145, Plamhffs’ clsims are bamred, of should be sty os there xists o valid and_ |

enforceable arbltratmn provmon bet.ween P]amhﬂ‘s dnd Lennar whmh encompasses the clalms ‘

| Plam’aﬂ's assart here;m_

FOR A SEWNTEENTH AND AFFIRMATIVE DEFENSE
. (Rule 23(a), SCRCP) L

- 146 Plamhffs Blld Plamhffs’ putahve class ‘actiori clanns fail to* sahsﬁf the S
;eqmtﬁents of‘Rule 23(&) Pf the South ,Carohna Rules, of Civil Pmoedurg,'gnd Tb.ls amnon may '

" niot be maintained as a class action,
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FOR AN EIGHTEENTH AND AFFIRMATIVE DEFENSE :
(Prohiblﬁon of Punitive Damages). -

147. Plaumffs clanns for pumhve damages ars ba:t:red by ‘che Souih Carohna.

N Constttutlon and ﬂle Constltu!:lon of the Umted Stames because 10 reasonable and we]l~deﬁned

lmnlts are placed on pumtlva da.mages awards, because the award and paymemt of pumtlve |
-damages Would be a windfall and would advance no legmmate state purpose, and because a
’ pum’uve damages awa:cd wc:uld constltute mpomuon of pumshm&nt on Lennar vmhout due '-
.I process and wrﬂlout adequate notice of substantive rules govemmg tha conduct gwmg rise to N
punitive damages |

'FOR A N]NETEENTH AND AFFIRMATIVE DEFENSE
(Sp ohaﬁon)

- 148, - Plaintiffs’ cla1ms are ba;rred or should be dlsmlssed in Whole or in part due fo ths :
: spohaﬁon of esv1dence to the extent Plamixfﬂs destroyed, modJﬂed, or o’rharw1sc spoiled ewdance '
‘including, but not ]Jxmted to any repaus of alleged deﬁclencms vvxthout havmg first given nohce
1o Imnar and vnthom: gwmg Lennax an opportumty to ObSGIVB the alleged deﬁcmnmes

. FOR A TWENTIETH AND AFFIRl\'IATIVE DEFENSE
. (Economlc Y.oss Rule)

Plamt]ffs clmms aré 'bm:fed by ’che ebonomic 1oss rule.

o . FORATWENTYFIRSTANDAFF]RMA’I’IVEDEFENSE ,
(South Cax'olma Noﬁce and Opportumty to Cure Comtrucﬁon Dwel]mg Defects Act) .

150 Plamhffs claims are barred and should be stayed or dmtmssed due to I’lamﬁffs’ .

| _ | .faﬂure to comply with the South Carolma 'Noﬁce and Opporhmlty 0 Cuxe Construction”

' Dwenmg Defects Acts South Carolma Code § 40~59 810 et ,s'eq
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FOR A TWENTY—SECOND AND AFFIRMATIVE DEFENSE
(Condltmns Precedent)

| 151 P]ami:xﬂs cIaJms should 'be dismissed or stayed BS Plamhffs faﬂed to oomply thh

'vahd, apphcable and muma]ly enforceable condltlons precedent contmned n the apphcable
. purcl'wse and sales’ agreeanents eovenan’rs and property records (t) mclude but not lnmted to -

_.,the regime documents master deed and bylews deeds construenon and sales contracts and
homeewners assocmtmn documents) o ﬁlmg su1t, mcludmg any and all. alternathe dispute .

i resolution pxow&ons and prOVISIOD.S related to the number of owners who must agree o :ﬁle B

claim or suit.

- FORA TWENTY THIRD AND AFF]RMA’I‘IVE DEFENSE
¥ . (N ecessmy Parhes)

‘ 152.' lexmffs clamas should be disxmssed for failure to join necessary, persons
‘parnes or eintities pmsuant to Rule 19 of the South Carolma Rules of Civil P:rooedure

FORA TWENTY—FOURTH AN]) AFFIRMATIVE DEFENSE
: (Lack of Impact on Pubhe Interest)

' 153. 'Plainiffi’ cleim under the South Carolina Vst Trade Pracﬁces Aot, §.C. Code

" Ann §§ 39—5 10 et seq should be dmm:ssed because the. alleged actions- of Lennar d1d not haVe

.an mpact on: The pubhe intérest, -

| ,  FORA TWENTY FIFTH AND AFFIRMATIVE DEFENSE
(Statutory Bar on Class Action UTPA. Cla:ms)

1'54'.3 lenﬁffs claim under the South Caro]ma Unifaix Trade Practices Act, S. C Code .

Anm &8 39—5-10 et seq s should be dismlssed because f party catnot pursue a cla;tm under the

c Actonbeha]fofaclass T . - '

. 21 o
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' FORA TWENTY—sgm'AND AFFIRMATIVE DEFENSE -
(SubSequent Purchaser Has No UTPA Claim)

, 155, leninﬁ‘s clmm under the Somh Caxo]ma Unfmr Trade Pracuces Act, 8.C. Code
"Ann. §§ 39 5-10, et seq shouldbe disrnissed beoause A subsequentpurchaser of & res1dance has "

no clasm under the Act agamst the ongmal bmldcr or sellex of the rcsudcnce

FOR A TWENTY—SE_YE_EIE AND AFFIRMAM DEFENSE
. (Spearin Doctrine)

15 6 If Plamtlﬁ‘s sustaimd injuties and damages in the manner alleged, w}:\mh mjm‘les
.and damages are aIl axpressly denied by Lennar, then the alleged mjmaa and damages were
m:stamad as the result of defeots mﬂle plans and ‘specifications prowded by others.

FORA TWENTY—EIG-HTH AND AXFIRMATIVE DEFENSE
(Absence of 2 “Merchant”)

7. Plamhﬁ‘s unphed waxxanty of merchanmbmw and mp]J.ed watranty of fitness for
- aparucular puTpose claims, if any, shguld be dismissed because Lennax isrot & merchant and the-
Uniform Commercial Code, S.C. Code Ann; §35~2~101 et st accoxdmgly does not apply

FORA TWENTY NINTH AND AFFIRMATWE DEFENSE -
. (Abgence of 2 “Good”)

. 1.5"8.. | Plamﬁffs’ nnphed warranty of merchantabﬂlty and mphed warranty of ﬁmess for .
) parumﬂar purpose claams, if any, should be dasmnssed beca:u.ee Lennar did not prowde a good
and the Uquxxp'Commercmll Code,.S.C. Code Ann. § 36-2-101, et ,s'eq., accordu_lgly does not
ap.]ﬂy-. o o o |

FOR A THIRT]ETH AND AI‘F]RMA’I'IVE DEFENSE
('I‘ransfer of New Dwelling).-

: 159. le:Itxﬁ's cla1ms, 1f any, under the Souﬁ Carolma Rr,mdefmal Property Condmon’ ,

D1sclosm:e Ac’c, S C Code Amn. § 27-50- 10 et seq should be dlsmiSSed because ths Act does " -

~ -npt ap‘ply to the transfer of a dwellingnever mhablte_dl.
P
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JFOR A TH]RTYHF]BST AND AFF]RMATI‘@ DEFENSE
(Unélean Blands)

-160.  Plaintiffs’ eleums 1f any, are berred by the doetrme of unclean hands.

FOR A THIRTY~SECOND AND AFFIRMATIVE, DEFENSE
: (Addltlonal Defenses)

16.1.. Lennar Ieserves the right 6 assert and does not waive any addition or further
: defenses as may be revealed upon any amendments to the pleadmgs, dsscovery, or othermse and |

reserves 'the :rlghtto amendthls Answer to assert any such defenses o _ |
FURTHER ANSWER]NG AND BY WAY OF CROSS-CLAMS AND TBIRD—PARTY 3

. CLAIMIS AGAINST THE ABOVE NAMED CO-DEFENDANTS AND THIRD-PARTY
DEFEN.DANTS LENNAR. ALIEGES ASFOLLOWS:

162. Lennar realleges the aﬂegaﬂons in the above para,gmphs as if repeated yetbatim
| 163. Spnng Grove isa eoxjporanon orgamze& and ex:tstmg in South Caro]ma. and wag' -

authonzed to and d1d eonduct busmess m whole or in part, af a.ll finies relevant hereto m' .
Berkeley Comty, South Carolina. |

164, Spnng G:rove entered mto an agreement Wlth Lennar for the sale and puxohase of
. thelots in The Abbey '

165. Spring G'rove prowded the gradmg, bmldmg pads stteets and roeds and storm

dramage xetemﬁon and detenﬁon facﬂmes and other storm drainage systems in The Abbey

y o

166 Manale is ) lmnted habﬁlty company orgamzed and. emsung in South Caxo]ina -

and was authonzed to.and did conduot business, m whole orin part ‘at all fimes relevant hereto g

. in Berkeley County South Carohne

167 Manale’s work, serwces, or matena]s pxov1ded to and for the development and
c oonstructxon of The. Abbey and-the remdenees therem mclude Iandsoapmg and gradmg

: 23 .
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| 168. Super Concrete is 2 eorporatlon orgamzed and existing in South Catolina and was
mlthonzed to-and did conduct busmess, in- Whole or in part, at all ttmes relevant hereto in
Beﬂceley Colm’cy, South Carolma. ' _ .
) 169 Super Concrete 8 Work, servmes of maiemals prowded 1:0 and for ‘che :
development and cons1me1:10n of The Abbey and 'the remdencee therein include gradmg,
foundauon slabs. and footmgs ﬂatwork, formwork, together w1th all, better boards forme
remforcement, and related componem i L
17 0.' Souﬁhem Green is or was & comorauon orgamzed and emstmg in South Carolma
‘ end was amhonzed to and did. conduct buSmesS in whole or in part, at all timés; relevant hereto , )
: mBerkeley County, South Caro]ina. |
- 171. Smxthem Green’s work, serv1ces or matenals prov1ded L a:nd for e
. development and constmouon of The Abbey end the resxdences therem molude 1andsoapmg and _.
' 'gradmg | ‘ i
172 .TIBisa ooxpomnon o:rgamzed and emshng in South Carohna and “was authonzed
to and did conduct busmess, in whole or in pacrt, at all ﬁmes relevant hereto in Be:ckeley County, .
South Cavolion. o |
‘173. TIB’s work, services, of ma‘cenals prov1ded to and for the development and '
eonstructlon of 'I‘he Abbey and tho res1dences thetein mclude gradmg and bmldmg pad g

f

| constructlon. _

174 Paragon isorwasa eorporation orgamzed and emstu:g in Sox:rth Cm:olme anﬂ was

’ authonzed to and d1d eonduot busmess, in whole ot in part, at all tlmcs relevant hereto in
: § .
.Berkeley County, Souih Carolma.

S 24
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175, Para.gon § work, services, or matenals prowded to and for the dcvelopment and
‘construcnon of Thﬁ Abbey and The Icmdmces fherem mcluds gradmg atid buﬂdmg pad
construction. " |

176. CSE isa oorporahon orgamzed and emshng in South Carolm&
'177. CSE’s woﬂ{, serv:tces, or matenals ‘provided to and for ’che development and
constmctlon of The Abboy and the rcs1dences th@tom mclude c1v11 engnoe:cmg and dosxgn
. services mcludmg prepaxmg fhe gradmg plans. )
| Earthworks isga oorporauon organozed and oaustmg in Souih Caxohm
Earthworks’ Worlc, servmes, or mai:ermls prowded 10 and for the development and
constructlon of The Abboy and the rcmdcnces therem mclude amb1teot11rsl or strucmral _
' ongmeexmg and desagn semcos mcludmg deslgmng, engmemng, and preparmg the bmldmg‘ .‘
drawings and plans for the remdemces |
180. Vo]kma:c is a hmlted ha’oﬂlty company organmed and emstmg in South Carolma, .
and was a:rthonzed to and d1d conduct business, in whole orin part, at a]l tlmes Ielcvant hereto |

in Betrkeley County, South Carohn&

181'. Vo]kmar s WOIk, services, or ma:tana]s prowded to and for ﬂm developmerrt and :

' ~c,o1:1stmc’uon of The Abbey and the :os1dsnces therein moludo geo‘rochmoal engineering servites

E mcludmg s1te wcploranon, mvesttgacuon, tes’ung, analyms, and approval pxeparmg de.mg;ns and
eclﬁoauons for gxadmg, site prepamuon, groundwater controL ﬁ]l compactlon, soﬂs building
pads, footmg exoavachons footlngs, .and slabs, and obse:rvahon,, mveshgauon, tosbng '

| admmmtcamn, and approval of gradmg bmldmg pads and footmg excacvamons
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- . ',182 Geometncs 1s B ]mnted hablhty company orgamzed and emstmg in South. .
Carolma and was authonzed to and did eonduct busmess, in whole or in part, at all times relevant -
~hereto n Berkeley County, Soutb. CaJ:olma. | |
< 183, Geomemc 8 Woﬂ:, getvices, or matenals provided to and for the development and.
eonstructlon of: The Abbey and the Ie31denees therem include geo’reehmcal engmeermg SBIV‘].GGS' _

meludmg observatton, mvestgatxon, testmg, and apprcrval ‘of bwldmg pads and prowdmg

T ; des1gns and speoﬁcehons for soﬂs bmldmg pads, foonng exoavaﬁons  footings, and s]abs

184 Land/Sfte isa corporatlon orgamzed an.d emstmg m Sourh Carolma and ‘was

authonzed to ‘and did conduct bumess n whole ot in part, at all- Hmes relevant hereto in .

?

' Berkeley County, Sou:th Carolma_

185, Land/S1te’s work, semees or matena]s prowded to and for the development and

eonstructlon of The Abbey and -fhe. res1dences ﬂlerem mclude gradmg and buﬂdmg pe,d

. eonsl:metmn

. 186. Myems is a eorporanon orgamzed and ex1stmg m Sout'h Carolma and was
authonzed to and d1c1 conduct busmess, m whole ot m part, at a]l times: relevant hereto in
' Be:tkeley Coun’cy, Sou:th Carolma o
187 Myers 'Wol‘k, Ser\uces or matenals prowded to and for ‘rhe developmectrt and~ | \

. construction 6f The Abbey and ’che Ies1dences therem mclude gradmg

188.. AC &, A iga corpoxahon orgamzed and emstmg in Sou’rh Caroh.na and sas
'~_autbm:1zed 1o and d1d eonduct busmess, in whele or in part, at all ttmes relevant hereto in

.Be:rkeley County, South Carobna. o

PPAB 3002557y1 - 000096




189 AC &. Als Work, serwces, of ma:tenals provxded to and for the development and

o eonstruetlon of The Abbey and the res1denees ‘fherem mclude fomdatton slabs and footmgs and". |

' fo::cnwork to gether with all batter boa:rds fonns, rmnforcement, fmd related components
190. nght’s Concrete is a. eorporatton orgamzed and existing in Sou:th Cialing and
- 'was amhonzed to and d1d conduct busmess, in, whole or m paxt, at a]l times relevant hereto n’ . |
' erkeley County, South Caro]ma. |
nght’s Conerete 8 work, serwces, or matenals prcwded to and for the |
development and" oonstruoﬁon of 'I'he Abbey and fhe res1dences tberem melude supplymg fﬂl
it . v g PR ( |
| 192 nght’s R.Gdl-MlX 1s a oorporaﬁon orgamzed and emstmg n So1xth Carolma and
was authonzed to and d1d conduct busmess, in whole or in part at a]l t(mes Ielevant héreto In

| , Beﬂ&eley County, Scnxth Caro]ma.

193, nght’s RedlMst Wor.k, serwees,_or mahema]s prov:tded to. and for the .
developmen’c and con.strucmon of T.he Abbey and. the remdenees ’rherem mclude smpplymg
concrete for fomdahon Slabs andﬂatwork ‘ , ( . .
194, Coastal Conexete 1s ‘ot Was 2 ]Jmlted habﬂrcy company ozgamzed in Delaware, 2
: | aJIEhonzed to do busmess m South Carohna, and was authonzed to and did eondw:t busmess, n

whole or in paxt, at a]l tlIIlBS relevant heteto i in Bark:eley County, South Caro]ma. .
o 195. . Coastal Concrete’s work, services, o matena]s prowded to and fot’ ‘rhe
developmeni and construoﬁon of The Abbey aud 'rhe xes1denceﬂ therem melude mpplymg

; cono:eteforfoundanonslabsandﬂatwoxk T S
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' 196. Gruarantecd Frammg is 4 limited habﬂ.rty company m:gamzcd and omstmg in

o South Carolma and - was auihonzodto and did conduct bumncss in Wholc or mpa.rt, et all times .
Ielevant hereto in Bcrkclcy County, South Caro]ma. : |

197, Guaranteed Framing’s woxk, services, of materials prowded 1o and for the ’

dcvclopmcnt and construction. of Thc Abbey and the rcs1denccs ‘therein . mclude ﬁammg and

s roofing together w1th all assoomted and related waterprooﬁng, ﬂashmgs and componcnts

o 198. Ozzy Consﬁ:uchon isa hmfccd ]1ab111ty oompany orgamzcd and emshng m Souih l

._ Carohna and was authonzcd to and dld conduct"busmcss, in Wholc or ity part, at a]l nmcs relevant

- . hereto mBerkeley County, South Carolma.

199. Ozzy Consh:ucmon s work, scrvmes . OT maicnals prov1ded to and for the’:
. dovclopment and constructlon of 'I'he Abbey and the rcmdcnccs therein mcludc drywall
. | mstallahon and extenor pamtmg and calﬂkmg togcthcr vmh all assocmted arid related" ,.
| watcxpxooﬂng, ﬂashmgs, and components o 4 §

.- 200.. Construcﬁon Apphcators is & hmxtcd habﬂlty company Organized and cx:shng in
Sou:th Carolina and was authonzcd to and did conduct busmcss, in wholc ot in. part, a’n all tsmcs
: rclcvant hcrcto in Berkeley Comnty, South Carohna. | |

201. | Construction Apphcators work, scrv:Lces or matenals prowdcd to and for the .

dcvelopmcnt and . constructton of The Abbcy and ﬁlc res;tdences therein. mcludc drywall
msta]latlon and exterior pamtmg and caulkmg together mth all assoclated and rclatcd:
- watexjprooﬁng, ﬂasbmgs, and componcn’rs . .
| 202 LA Ncw Entcrprxscs is or was 8 lnmtcd habﬂlty comPany orgaauzed and existmg .
in South Carolma and was authormed to and did conduct busmcss, n whole or in pact, gt a]l"' .
tlmcs relcVant hereto chrkeley Comlty, Sourh Ca:cohna. '
28
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20‘3.“ LA New Enterpnses work, services, or matmals prowded to and for thc: .,
. .dovelopmont and constructlon of Tho Abbe,y and the resxdences the:rem molude dJ:yWa]l o
mstallahontogeﬂjm w1’rha11 assocmicdandrelected wate@rooﬁng, ﬂashlngs and comPonents |

204. Déoor is a corporaﬁon orgamzcd and existing in Soufh Carohna and was
‘authonzed to and d1d conduct busmess, in whole or in paIt, at a]l t!mes relevant hereto in

’

.-Be:keley Coumty, South Carolma.

. 2_05. Décor S work, services, or matena]s promded to and for. the development and'
consuuctxon of The Abbcy and the resldbnccs tharcnn mclude ﬁmsh ﬂoormg matmals and
-

mstallahon of ﬁmsh ﬂoors moludmg all assmmted and Ielatcd oomponents '

206. DVS is a coxporanon orgamzed and cxmtmg . South Caro]ma and was o
authonzed fo' and dld conduct busmess m wholc or in p&rt, at a]l tmcs releva.nt hersto in
- Bm‘keley Countys South Caroline.

' 207 DVS’s work, serwces or] matmals prowded to and for the development and

: constmctlon of Tho Abbey and ﬂ:m remdences the:rem mcludc sxdmg msta]lamon togethe:r with a]l |
o 'assocmtcd andrelatedwatmprooﬁng, ﬂashmgs, andcompononts e o

' . 208. | Martinez Masonry 13 a ]mutcd habﬂxty company orgamzed and cmstxng m South |
Carohna andwas authonzed to and did conduct busmess, anholo orin pa;rt, at all hmes relevant
:hereto mBerkeloy County, Soufh Carohm. : ‘. : -." ‘ o .

209, Marhnez Masonry s Work, sermoes, or materials prowded to and for the -

developmcni and oonstmchon of The Abbe.fy and thn r651dcnces therem mcludc veneer masonry :

i mstallatton to gothor wﬂ'h all asswmtcd and related waterprooﬁng, ﬂashmgs, and compononts
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.210. Alpha Omega is a corpomtton organlzed and emshng in North Carolma and' -
¥ conducted busmess in whole or in part, at all txmes relevant hereto in Berkeley County, South
‘Carohna.,_...:' . o
21,1'. Alpha Omega 8 work, serwces, ‘of metmals provrded to and for the development '
.and oonstructton of The Abbey and the remdences therem melude Iooﬁng together with. all . |
-assoeta.ted and trelated waterprooﬁng, ﬂashmgs and eomponents .
212 Carolme Extenors isa hmrted habzlrty company orgamzecl and exwtmg in Sorrth_.'l :

Carolma and was authonzed to artd did oondnct buemess, in whole or mpart, at a]l times relevent '
!

)

-'heretomBerkeleyCounty, South Caroltm | o : . Lo
: 213 Carolme Extenors work, servtees, or matenals rpu:ovrded. to and for the

" Adevelopment and’ eonstmcﬁon of 'I‘he Abbey and the res1denees therem melude rooﬁng togethex "

- with. all assomated and related waterprooﬁng, ﬂashmgs and components |

. 214 Butlders F:rstSource is, a lzrmted habﬂlty compauy orgamzed in DelaWare,

| authonzed o do busmess m South Caro]ma, and Was: authonzed to and. d1d oonduot busmess,

4 whole or in, part, gt all umes relevant hereto in Berkeley Courniy Soutb Carolma_ _

215.' Burlders FustSouree 8 work, services, Ot matenals prowded to and for thev |

| development and copstmetton of The Abbey and fhe resrdences therem include supplymg the _‘ N

_wmdows a:nd doors and mstallatton of the wmdows together wrth ell assoorated and- relaied .

, waterpro oﬁng, ﬂashmgs, and oomponents . ‘

| : 216 Low Country Renovai:tons isa hmlted lrabrhty partnershrp orgamzed and exrstmg

in South Carolma and as authonzed to and dtd conduet bumness in Wl:ole of n part, at e.ll |

' ttmes relevant hereto in Berlceley County, South Carolma

_ .30‘. :
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217 Low Country Ranovahons work, $ervices, or m.a:tonals prowdod to and fox the
dovelopmcnt and constmcnon of The Abbey and tho IeSIde:nceS thorem molude mstallatlon of
exterior tum togéther wrth all assocmted and related wa,terprooﬁng, ﬂashmgs, and components

FORAFIRST CROSSnQM]M] OR. TH]BD~1’ARTY CLAIM

- AGAINST SPR]NG GROVE ANDSUBCONTRACTORAND SUPPLIER DEFENDANTS |

(Indemmty) . |
218. Lonnar realleges the a]legaﬁons in t'he p:rovmus paragraphs as if rostacted ver‘batlm N |
hersm. P S '

’ 219. Plaanuﬁs sued ‘Lennar . c]mmmg damages a]legodly czmsed by mproper and
defective constructton, Worlnnanshlp, and matenals at the Iosidences in 'I'ho Abbey Coples of .
Plamtsﬁ's’ pleadmgs are available from. the Beﬂmley County pubho mdex and ate mcorporated. '
' hexenn by refearence ' '
| 220 Lonnar demed all of Plamhft‘s’ substannve alleganons agamst 1t.

oot Plamhﬁ‘s a]loge then residonces sustamed actual damage by w:pomne to the'
defecuve or deﬁc1eni work, services, labor, or matona]s supphed, oonstructod, or msta]led by'
. Spring Grove and the subcontractor and suppher defendants and third-party defendants Manale
'Su;par Conorete, Southem Groen, TJB Paragon, CSE Land/S1te Myers, AC & A, nght’
| Concrete nght’s Redl~M1X Coastal Conorete Guaranteed Frammg, Ozzy Constructton, . a
K Constmctton Apphcatoxs, LA: New Ente::tpmes, Décor, Alpha Omega, Carolma Bxteriors, .'
Bullders FirstSource, and Low Country Renovauons (oollectwely “Subcontractor and Suppher
Dofendants”) Plamtxﬁ's further a]lege that thenr rcmdences ‘have sustamed ptoperty damage
| caused by oonﬁnuous oxposme to Spnng Grove 8 and Subcontractor and Supplier Defendants‘
. | dofecttve and nnpropor materials, m.sta]lahon, and constructmn that rcsulted in proporty da.mage
and not menely neghgent constructxon damagmg only the woﬂc product 1tse]f In addino:n, tho )
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“alleged négligence, breaches etrors,” omissions: and Wrongﬁxl acts of Sprmg Grovc a.nd '
Subcontractor and Supplier Defendants wee, and have resulted m, occurrences that were
unintended, unforeseen, gra’cmtous, and/ or mjunous cvcnfs that caused property dama.gc

. 222: A spocml rclatxonshlp exmted beftween Lennar and Spring Grove and bctwccn ..

\_Lcnnar and Subcontractor and Suppher Defcndants

223 To the extent, if a.ny, 'that Lennar is liable to Plamhﬁ's in TbJs actmn, su.ch hablhty_ : ,
‘ would be because the Wrongful acts omssxons ncghgcnce bxéachcs, or xcprcsentauons of

Sprmg Grove or Subcontractor and; Supphcr Dcfcn&ants wete nnputed to Lennar.-

. 224 - A nght of mdcmmty c)usts in favor of Lcnnar ag thé rclanon bctwcen Lennar and’ |

Spring G:rovc and ﬂ:c rclahon bctwccn Lcnnar and Subcoxrtractor and Supphcr Dcfendan’ts is

: such that in law ot eqmty there i isan obhgauon for Sprmg Grovc and Subcontractor and Suppher

Dcfcndants to mdc:mmfy Lennar, as’ Lcnnar is );cqulrcdto deftmd itself mth13 action and exposed -

to habﬂity due tothe a}leged wrongﬁ:l acts om1ss10ns, ncg]igencc bre.achcs or rcprwcntaﬁons '

‘. of Sp::mg Grove ot Subcontractor and Supphcr Dcfcndan‘rs _

225, To ‘chc extent, if any, that Lcnnar is held Tieble to Plamhfﬁs in ﬂ'ns action, such
liability “would bc 8 d:rcct and prom.atc rcsult of the Wrongful acts,” omissions, ncghgcncc f
T and/or reprcscntaﬁons of Spnng Gxovc and f.hc Subcontra,ctor and Suppher Dcfe:ndams whlch .' :
damaged Lcnnax BS Lcnnar has bccn subjcctcd to habﬂlty and mcm’rcd conseqjuenttal dam.ages in .
,' attomcysfccsandcostsmdcfcndmgthisacﬁon, ' N
| ;226. To ’rhc cxtcnt, 1f any, that the rasferials, Iabor services,  or work prov:ded by .
Spnng GTOVB or the Subcontractcr and Suppher Defendarts ‘wete dcfcctxvc or. dcﬁc1cnt, such =
dcfects ami dcﬁc1cnc1cs Would bc the result of 'thc brcaches of ’rhc cxpress and xmphed .
contractual obhgaﬂons and warraxrucs tha.’c Spnng Grovc and thie Subcon‘cractor and Suppher '
epmamssiL 2 :7 o o ooz




Defendarits pxowded to Lennar, damagng Iennar as Lennar has been subjected to hab:hty and
incurred. consequanual damages in attomey s foes and costs in defending this achon .

227. In The evant Lennm‘ is liable to pay Plam’uffs for defecﬁve at deﬁmen.t materlals
' labor, work, or semces, the principles of equliy and ’rhe apphcable cont:tacts tequire that Sprmg
Grove and the Subcontractor and Supplier Defendants indemnify and hold harmless Lennar for
any sui:ns for Which it i hﬂlé. liable to lentlffs :any sums it pays. Plaintiffs’ m settlement -<.)f '
. Planmffs olalms, and all losses, damages, costs and attorney’ s fees, . . |
- 228. ‘Should 1t be determined fhat Lennm' does not owe any obhgattons that were the' '
' .responsfbﬂlty of Sprmg Gtove 61 the Subcontraotor and Supphcr Defendants Lennar is entitled
to be reumbursed for the costs and attomey g fees it mcuned dﬁfendmg agmnst claxms that Wm:e,' |
The direct and consequen_t resuﬂt of Spring Grove and the Suboontractor and Supphe:r Defendant’s
failxzre 10 'complvy W1th their lf;‘gal and ‘commotuai. 6bﬁéaﬁons to Lennar. |

: : FOR A SECOND CROSS-CLAIM OR THIRD-PARTY CLAIlVI
AGAINST SPR]NG GROVE AND SUBCONTRACTOR AND SUPPLIER DEFENDANT S
. SR (] eghgenca/Gross Negligence)

229.. Lennat rcalleges the a}laganons in the prewous paragraphs as lf restatcd varbahm |

he:re;in .

Sprmg Grove a.nd Subcontractor a.ud Suppher Defendants prowded Iabor )
: matenals servmes, ‘and: work for the constmchon of Plamnft‘s residences. ‘

I’lmntxfﬁe allege the labor matemals semces, and WOIk prowded by Sprmg Gxove :
" and Subconiractor and Suppher Defendams are dﬁfecuve or deficient &s a rcsult of neghgcnce .
'gross ncghgfmce, carclwsness, or recldessness _ | |
| 23 To the extent, Jf any, tha’n the matena]s labor services, -or work for Plam’mﬁ‘s’

IGSIdenﬁes were defect:we or- deﬁcmnf, which Lemar demes suoh defects and deﬁmenoms wonild |

| : 33 . | o
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_ 'be the rcsult of the ncghgencc, gross ncghgcnce, carelessncss, or recklessness of Spnng Gxove

and Subcontractor and Suppher Defendants.

-

| 233.~ As a dﬂect and pxox;matc result of such neghgencc, gross ncghgcnce
- carelcssncss and recklessness, Lcnna:: has suﬁ'm:cd damages, mcludmg but not limited to, .‘
rcputational me'y ‘Gosts and expenses mcmed as a.rem:lt of wa;tranty clauns ﬁ:om homcownc:rs
tho a:momt of any monies Lennax is adjudged to aws Plamnﬂ‘s or Wh10h 1t pays Plamtxfﬁs in -
settleme.nt of Plamtlﬁ's’ clanns and thc cost-of mvcsttgaﬁng and defcndmg this claum

. 234 To tho xtent, i sy, that the, matesials; Tabor; servioss, ot worlk for Plaintiffs
rcs:ldcnccs wcrc dcfcctwe or deﬂcmn’r, Lennar is entitled to ]udgmcnt co]lcctlvely or mdlwdually‘
“agamst Sprmg Grovc and the, Suboontcactox Defendants for actual damagcs mcludmg, “but not :
]erted to reputauonal injury, ccsts and expcnses mmmed as a resxﬂt of wa::cm:\ty clmms from L |
homeowners, the amount of any momw Lcnnar is ad]udged to ove Plsm’offs or whlch it pays '-
Plamtlffs m scttlcmcnt of Plaintiffs’ claxms, and thc cost of mvosttgaﬁng and dcfondxng th1s
claim. | .

235. Plaumﬂls IcSIdcnces havc a]logodiy mlﬂ‘crcd actual property damagc caused by a

ooutmuous cxposure to the Jmpropcr and nzghgcnt constructmn and faulty work of

' 'Subcontractor and Supphcr Defendants resultmg in prope:tty dama.ge W]uch 1s not the work.

' product of each of the Subcontractor and Supphcr Defcndants In addmon the a]leged fenlty
y constructton, breaches c::rors omsmom, emd wrongful acts ‘of fhe Subcontractox and Supplier |
Defcndants wcre, and havo rwultcd in, a]lcgcd ooouxrcnces that were unmtended, unforeseen, o

E gratmtous, and mJunous events that caused propm:tx_damage- ;
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. FOR A THIRD CROSS-CLAIM OR THIRD-PARTY CLAIM '
AGAINST SPRING GROVE AND D SUBCONTRACTOR AND SUPPLIER DETENDANTS
, ' CBreach of ‘Warranfies) -

. L :
6 Lennar rea]leges the aﬂegahons in the prevtous paragraphs ag if restated Ve:rbattlm
' 2.3’7 . —' Spnng Grove and Subcontractor and Supphe: Defendants expressly and mphedly
'-Wa:ranted to Lennar the ]abor matertal work, and’ servmes p:omded by them would "be
:.'perfonned in a eareful dlhgent, and workmanhke manner and that any matenals de51g;oed,
| mamxfaotured, supphed, or sold by them for use on the jpro_]ect would be mercbantable and ﬁt for
.their mtended or Speclﬁc poxpose -; : L N o
‘ "238. ' lenbﬂ‘s allege tbe labor msctem], Work, and servxces at then: remdences are’
, defecttve, deﬁcxent, not mercha:n’cable, or not ﬁt for thelr mtended or spec1ﬁo purpose and not of .
the highost qwalrty .

Plamtlﬁ allege thelr Iesldences sustamed actual damage by exposure to the '

L defective, deﬁo1ent, not mercbantable or, not fit for the mtended o;: specn’ic purpose work,

- services, Jabor, or matena]s demgued, manufactured, supphed, constt'uoted, or mstalled by Spring |
| : Grove and Subconi:rac’tor and Supphex Plamtlﬂ's forther atlege thelr resxdences sustamed
property damage eaused by conbnuous exposute 1o Spnng GroVe 8 and Subcontraotor and .
Suppher Defendants’ defeeﬁve deﬁment, not merchantable or not fit fof t'he mtended or speolﬁe
i purpoSe work Iabor or matenals that resulted in property dmnage and not’ me:rely nng:tgent

oonstructton damagmg only the work ptoduot Hself, In addltton, the alleged faulty construction,

bree,ohes, errors, oszmons, and wrongful acts of the Subeontmctor and Suppher De:t‘endants
' Were, and have resulted in, alleged occutrences that were unmtended, unforeseen, gratmtous and
mjunous eVents that capsed property damage | L
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240.' To ‘rhe extent, If any, ’rhact the matenals labor, semces, or work for Plamﬁ.ffs
residences wers defective ox dsﬁclemt, prmg Grove and Subconttactox and Suppher Defendants
- breached the:.r 1mp113d and exprms Wa:rranttes of merchantabﬂlty, Workmanhke service, and
ﬁtness for a partmular or intended purpose m the matenals smrpphed to and the constmchon of
' 'I'he Abbey and Plaminﬁ's res1dences L | .

241, As a direct and prommate remﬂt of such breaches of waxranttes Lennax has.
. 'suﬁ‘ered damages mcludmg but not ]J;mlted to repuianonal injury, costs and expenses mcmed
| asa xemllt of warranty cla:ms from homeowners “rhe ammm:t of any momes Lannar is adjudged
3 1o owe Plamhﬁ's or, whlch it pays Plamtxffs in settlement of lenhﬁs’ blmms and the cost’ of
| mvestlgaimg and defendmg th1s claim, ' | |

. '

h .

/ 1
‘

242. To the extsnt 1f any, that the matenals lebor, services, or work for Pla:mi:s.ffs
remdﬁnces were defectwe or deficient; Lennar is entitled to Judgmeni collectwely or mdmdua]ly
| agamst prmg Grove and the Subcomractor Defandan‘rs for- actaal demages. resultmg from ﬂ:l.eil‘
| .breaches of 'thﬁ apphcable express and mphed warranﬂes mcludmg but not. hmlted to
reputatwnal mJury, costy and expenses mcmred as aresult of wmanty claitns from homcowne;rs,
the amoumt of any momes T gnnar is adjudged to DWC- Plamﬁ:ﬁﬁs or Whl(:h it pays Plamhffs in.

E 'setﬂﬁment ofPlamﬁfEs’ clmms andthe cost of mvwﬁgamng and defendmg thls olann o

AGAINST SPRING GROVE
‘(Breach of Contract)

i 243. Lennar rea]leges the aJlegatxons in; the premous paragrapbs a3 1f restated verbanm

. herein.
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24-4 On or ahout OCtObBI‘ 22, 2010, Lennar and Spring Grove entered into a contract
for the sale of the subdmsmn 1ots in The Abbey (“Agreement for-the Purchase and Sale of
' Subd;w:mon Lots”) A
s The Agrecment for tho Purchido and Selle of Subdmsmn Lots is an cbforcesble
' coni:raet between Lennm: and Sprmg Grove supported by maurtual conmdexaﬁon.
| 246, Puxsuantto sectton 6 5 of the Agreement for the Purchase a:nd Sale of Subdivision
Lcn‘s Spnng vae $was conb:actaally obligated to develop the. lots in accordance with. .
qumrements speclﬁed in Exhiblt D to The ‘agreetent and, in oomphance wn‘h all a:pphcable )
. building codes andfegulaﬁons S .. o
| 247 Pursuant to Fxhibit D of the Agreement for the Purchase and Sale of SublelSlon |
. Lots, Sprmg Grovewascontraemally obhgatedto ‘
| @ grade the lots a.nd eonstuct tbe bulldlng pads

. (‘b)‘ install eurbs and gui:ters, . \

' (c) . install streets and roads . .

‘ (@ . .. msta]l storm dramage retenmon and detenmon facﬂmes, and other storm dxamage -'

structures and systems, ' ‘ ' ‘ _

‘ 548, ‘. Pursuant to. EKthIt D of the Agxeement for the Purchase and Sale of Subd:msmn
‘Low Splmg Grove wag contrac’cua]ly obhgated to g;rade and engmeer ’I'he Abbey and the Iots :
therem in accordance with all laws, ordmances and’ govemmen'tal requnemen‘rs a:nd any,

. 'engmee:mgandgradmgplans . . o
249 Pursuant 10 Exhlbfs D of the Agreement for the Puxchase and Sale of’ Subdlv:tslon
' Lots Sprmg Grove was contractua]ly obhga,ted to prowde lcrts suitable for Lennar to eonstuc:t

mngle-famﬂy remdenees. :

. PRAB30MSSTVI . L ST . ‘ L _ S _000'107




250. Pursvant to Exhlbit D of the Agreement for ‘rhe Purehase and Sale of Subdivision |
- Lots, Spnng Grove was contraetually obhgated to prowde lots \mﬂa building pads wﬁh fﬂl
compacted to 95% of standa:rd pmctor
95 _1'." Pursiast to Bxhibit D of the Agreement for fhe Puxchase and Sale of Subdmsmn |
Lots Spnng Grove was contraetua]ly obhgated to: prov1de Tots vmh buﬂdmg pa,ds with a soxl
: bearmg pressa:ce of 2500 PSF or greater, ‘ |
: 252 Pursuant to Bshibit D of the Agreement for the Purchase and Sale of Subdivision
' Lots, Spazmg Grove was eon’u-actaally obligated to provide a xepor.’c prepared by a geotechmcal
. engmeer md;tcactmg the soil comprising ‘the bmldmg pad for eanh lot in. The Abbey ‘has mlfﬁelent .
| bearmg capacﬂ:y to safely a.ccommoda:te f.he type of. res1denhal home Len;aar mﬁended to bu:ld'
thereon w1’rhou’n ﬂ:e need for any add1110na1 eompacnon, displac%ent, removal Or. mbshtrhon of |
sdﬂ. _ _
253, Pursuant 1o Exhibit D of the Agreement for ’rhe Pumhase and Sale of. Subdm.smn' |

Lots S_prmg G'rove was contaetually obhgated to prov1de fn m—ground storm dramage system to

- 'manage stormwater

254, Pursuant 0 Exhibit D of the Agceemerrt for the Purchase it Sale of Subdivision
Lots Spfing Grove was contraehla]ly obhgated to engmeer and grade the lots such that 2%.
dra:mage is estabhshed. | - |

255. Pursuant to Exh;tbxt D of the Agreemen:t for the Purchase and Sale of Subdivision,
Lots, Spring Grove Was con:tractua]ly obhga.ted to prowde mlrface dxamage such that there would ..
Jbeno standmg water on. the lots aftér twenty-fow:s elapse aﬁer A ain everrt. .

25."6._ Pursuant 110 Exh1b1t Dof the Agreement fox the Purchase and Sale of Subd1v1s1on
: Lots Spnng Grove Was eorctraetually obhgaied to prowde gradmg and dramage sueh that storn
38 -
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water would not ﬂow acmss more than “ribree lots before bemg conveyed off the lot or ma;uaged -
. through anunderground storm drainage sysl'f:m. ‘ 2 ,
257 Pursuant to Exblblt D of the Agrcemont for the Purchase and Sale of Subd1v1s1on |
Lots, Spnng G’J.'OVC was ooniraetua]ly obligated to provide streets and roads in 'Ihe Abbey to
‘m.clude the necessary gradmg and stonn sewer sttuotnxes and system.
| Plamtlffs allege tbezr 1ots and The Abbey were Jxopmpeﬂy, deﬁolcmtly, or |
defeeuvely gra,ded. ' '

259;. lenuffs a]lege then: resuienees and The Abbey suﬁers from deﬁcmnt or

-

defeotxve dxamage . | '
: 260. Plamﬁffs allege that thelr remdences sus‘ranned aemal damage by exposure’ to the ‘
defective or deficient d:rmnage systems and gradmg in The Abbey and related woﬂc, services;

Iabor, or matenals des1gned, engmeered., supphed, oonstx:ucted, or mstalled by Spring’ Grove.

' o Plamtlffs fmthar allege that fheir remdencw have sustamed property damage caused - by

oontmuous exposure to Spnng Grove 8 defecuve and nnproper matenals, mstallauon, desxgn,-

o engmeermg, and construction ‘rhat resulted m property damage and not me:ely neghgent

w

- co:nstructlon demaging only the work product 1tse]f In’ addmon, the a]leged neghgence
breaches e::rors omissions -and wrongful acts of Spnng Gxove were, and have resulted in, |
occunences that were umntended unforeseen; grahutous, a;ud/or mjunous events that daused: ‘
3 'pIOPerty damage. | |

1 In the event lenoffs prevml on any of ’rheu cla:tms Sprmg Grove matenally L |

- breached the Agxeemen’n for the Pm:ohase and Sele of Subdmsmn Lotsin:

o (a) . imptoperly, deﬁo1enﬂy, of defeohvely construcnng the bmld:ng pads .
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'(b) | improperly, - deﬁciep’dy, or. dgfécﬁVely ~k:og:qpawting the éoil compmsmg the ‘
building.pa.dS' o | | -
R © . falhng to provxde bmldmg pads w1th mlfﬁclcnt bcanng capacity;
"('d) | »faﬂmg to pIOVldB a Iﬂpm‘t from. a geotechmcal engmeer accmatcly Ieﬂectmg the -
native soﬂs pii T.he Abbey a:nd the:r charactenstxcs and the Jmphoatmns for -
conslmcuon of Iesxdences in ‘I‘he Abbey, ' _
' © :falhng o compact, dwplﬂce remove, substxmte ﬁ]l for, or othervwse freat or.
. 'IGIIEdY any natwe soﬂ condmons, )
® - Jmproperly, deﬁme:nﬂy, or defecllvely gradmg the 1orts o "
. tg) .' .mpropeﬂy, deficmnﬂy, or defectlvely msta]hng cuxbs and gufters;
m - properly, deﬁclenﬂy, or defectwely msba]hng stree‘cs and roads
- ® unpropeﬂy, deﬁcxenﬂy, or dnfecnvely msta]lmg storm. dramage retenﬁon and L
" detenﬁon faclhhes and Oﬂ'lBI sto::m dramage systams o
._ (]) .. faﬂmg to grade ‘and eng:meer the 1crts in accordance with all 1aws, ordmances ami. : '.
| govcmmantal reqmrements and any engmeermg and gradmg plans
| ) - provxdmg ;1 deﬁmmt and defectwe m~gr01md stortn dramage systcm
» (1) ) mpropeﬂy, deficiently, gr defectwely grading the lots- such thzct a 2% dramage : |
" wesnotestablished; C | o
. (m) ‘mproperly, deﬁcmnﬂy, or defectlvely gradmg the 1013 such thai watet remsins |
o standmg on the lots mote than twenty~four hours after 2 rain avent _ I
| (ﬁ) o m:propmly, deﬁcmnﬂy, or- defectxvely gradmg and pxov1d1ng dramage sunh ’that‘_.

. -Water ﬂows aCrOSS TNoTe tbanﬂlree lots;
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© .mproparly, deﬁcztenﬂy, or dofectlvely gradmg and prov1dmg storm sewer for ﬂle
. streets and roads i The Abbey. |
" 260, ' :'pr*mg Grove failed to cute a;xy suoh breaches ‘ |
263. As arem:lt of thé material brcaohos of Sprmg Grove Lennar has suﬁ‘ered d:rect, -
o moidental, and consequenual damages, moludmg but not hmltod to reputahonal injury, costs
' and expenses incurred as a result of Warranty cla}ms from. homeownm, the amount of any

: momes Lenns.r is adjudged to owe Plamtxff:'s or w]nch 1ty pays Plamﬁfﬁa in settlement of Plamhffs :
c]mms and the cost of { mvestxgahng and defondmg this olalm B

264 Lonnar is entx’rled to Judgment agamst Sprmg Grove for meir’s dixecf,

mmdental a:nd consequential damages resultmg from tho breaohes mcludmg, but not hmrted to,

., reputaﬁonal mjury costs and expe:nses mcurred 8 aresult of warranty claims from homeowners

'the amount of any monies Lennar is adjudged To owe Plamhﬁ‘s or wh;loh 1t pays Plamum in
_settlement ofPlami:iﬁs claims, andthe cost ofmveshgahng and defondig this claim.
265,' Fur‘rher, Lennar has been reqmred to expond sums for attomoy’s fees and costs
" all of which wete foroseoable to Spnng Grove as a résult of breaches of the Agreement for the
- Purchase and Sale of Subdwzslon Lots. ‘
| '266.. In hght of the oomxactual prcmsmns prov.tdmg for an award of costs and -
B re;asonable attomey’s fees, Lennar is cntltlcd o Tecover ﬂ:\e samefrom Spnng Grove .
267. Sprmg Gu:ove 5 breaohes mclude breaches of Warranmes and representahons mado
in regards to.’rlm ﬁmess, quah‘cy,~dmb111ty, perfonnanoe or use,of it products and work.
268.° Sprmg Grove’s breachss of Warranmes and representauons in, tho Agreement for'
the chhase anid Sale of Subdlvmon Lots are a]legod by lenhffs to have caused property )
dama.ge to their resxdemes ‘
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" FOR A, FIFTE CROSS—CLAIM OR. T’BIRD—PARTY CLAIM
AGA]NST SUBCONTRACTOR AND SUPPLIER ])EFENDANTS
(Breach of Contract)

269, Lennar maJleges the a]legaﬁom in. t}h'e previous pé\ragrhphs. as if .re.:g'ta{ecln'v&rbgﬁm :
bia g
| 270. Lemnar contracted w1ﬂ1 of was a thlrd—party beneﬁcxary of contracts eniered into
by Subcontractor and Supplier Defendants '
271. . Pmsuant to ‘rhose contracts Subcoxttractor and Suppher Dafendants wete
obhgated, among other thmgs, to -prowde labor, matenals and semces for the resxdences in 'I'he
Abbey and spwﬁcally for Plainnﬁ"s’ remdenoes

272, Pu:rsuant to those conmts Subcommctor and Supp]ler Defendants agreed to

. prowde Work, maxenals OT BOTViCos meeung contractuﬂlly specJﬁed standaxds

273, To ﬂle extent, 1f any, thai‘.the soaterials, 1abor, sarwces; or work for the remdsnces

,construcbed in The Abbey were defecﬁve or deﬂcient, Subcontractor and Suppher Defendants 3

breached Then' oommcts with- Lemxar or Thelr contracts for Whmh Lennar was a Thud—party '

beneﬁcwxy by, among other thmgs faﬂmg to perform ’chelr Work ih a careful dahgent, and,

| workmanlike mannsr, by faﬂmg to pr.owde matenals work, or SeIVIceS that resulted in a quality

. ‘resctdence free fcom dcfects and othermse in oonfonnanoc with a]l contact doauments and-

faﬂmg 10 p:cowde matenals work, or serwc&s conformmg with a]l appropnate buﬂdmg codes

T

o and mdustry sbandards

274, As a result of the breaches of 1113 applicable con’cra,cts by Subcontractor and '

Suppher Defe.ndanis Le:nnar has suﬁ'ered direct, mc1dental and consequenﬁal de.mages,

- ineluding, but not hmltad fo, reputatlonal mjury, costs and expenses mcmed as a result of

\

wananty cla:ms from homeowners, the amount of any momes Lennar is adjudged to owe.

A2
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Plamhffs or Wblch 1t pays Plamtffs 111 settlement of Pla:tnhffs’ cla.lms and- the cost of .
) _'mVesttgamng and defendmg ﬂJJB cla]m ]

275, Further, Lennat has been required to expend sums for arttomey s fees and costs .

 all of which viere, foreseeable o Subcontxaetor and Supplier Defondants as a zesiilt ofbreaohes of

the contracts

.27 6 Lennax i enhﬂed to Judgment agamst Subeontraetor and Suppher Defenﬁanis for
. Lennar’s dJIeCt, mmdental, and consequenhal damages resulhng fiom the breaches mcludmg, blrt
. not htmted 1o, reputauonal mjury, costs and expenseﬁ inpurred as a result of warranty 01aims

-from homeowners the amomt of any momes Lennar is ad;udged to owe Plamtnﬁ or Whlch 1t '

pays Plaintiffs in setﬂement of lentlffs clmms and the cost of mvesugaimg and defendmg thls '

claim.

| 27 Addmona]ly, Lennar g eontracts w1th Subcontractor a:ud Suppher Defendants

' requed that they pame Lennar Bs ani addxtmnal insured on. thear commere;tal general habﬂlty

(“CGL™ pohc:m and thereby provide Lennar w1th covemge for claJms arlmng out ‘ofa

Subcontxactor ot Suppher Defendant s matena]s Iabor serwces ot Work

| 278. To the extent a Subcontractor or Suppher Defendant faﬂed to nameé Letmar as an.

<y

addlhonal mmred on its CGL policies ‘ot othermse faJled to follow the contraetual prommm“
regardmg nammg Lennar as an addltmnal msurecl emnd the Subeom:raetor or Suppher Defendant’ ‘
insurance eamer reﬁxses t0 defend and mdemmfy Lennar for- Plamuffs clamas the' ’

" Subcontractor or Suppher Defendant breached ifs oontract wrth Lennar Lennar wﬂl heve ;

; mft‘ered da.mages as 2 result of the breaeh, and Lennar is entifled'to recover. from the -

' Subcontcactor ot Suppher Defendant :t‘or those damages meludmg, but not lumted 1o, Lenna:c 8-

attorney 3 fees, costs, and expenses mem:red in defendmg thia aetmn, _
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279. Subcom:ractor and Supphe:t Defendants brcaches include breaches of wartanties
,. and represen‘canons madc in regards to the ﬁmess, qualrty dnrabﬂlty, erfoxmance or use of its
products and work | _

Sprmg Grove s breax:hos of warran.‘ues .and representanons in ‘che Agreement for
the Purchase and Sale of Subdms:ton Lots are alleged by lenhffs to havc caused property -
damage to their residences | |

EOR A S]XI'H CROSS*-CLA]IV.( OR TH]RD-PARTY CLAIM
’ AGA]NST BUILDERS FIRSTSOURCE
(Stnct LlabﬂltylPro duets Llabﬂity)

g 281. . Lennax reaileges the a]legauons in the prewous paragtaphs as 1f restated verbanm_ =
. 282, Plalnuffs aﬂege '..ﬂ,le "Wﬁld.OWS : mstalled in thmr res1dences _are; deféctive (;r
" deficient. ) L | L
| 283 'Buﬂde:rs FifstSource demgned, mmufactured, supp]de sod, or dxsmbuted the
I WmeWS mstalledmthe :es.tdences in The Abbey | . |

| T 284, Bmldats FlrstSourca never wamed Lennar of any danger dafect, deficiency, or . X
any other problem mherant in the w:mdows that would cause the problams a:lld damages a]leged s |
".j"'byPlamtlﬁ‘s | | o
' . '285. To the extent, if any, that th& vwndows mstalled in, the res1dfmces constructed m. - .

, .T.he Abbey are defectwe or daﬁcmnt a:nd Plamﬁﬂﬁ suﬁered damages as a resul’r, whmh Lennar . |

- dames Builders FnstSou:ce sold and dehvered a produnt ina defecuve condltton presentmg an”

o um:easonable risk of hm:mmg the res1deﬂces mto which they Were mstalled

¢ 286 Bmlders FlrstSomce mcorporahng ) defechve and unreasonably dangerous:

product mto the xesﬁences m The Abbey oaused Lennar to' suffer d:\rect, mc1den’ta1 cend

."
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consequexmal damages mcludmg but not limited to, :cepu:tahonal mjm'y, oosts and expenses '
ineurred-as a result o:E Wammty claxms from homeownﬁrs, the amount of a:oy momes Lennar is
“adjudged to owe Plamiﬁ:‘s or wlnch it pa_ys Plamt]ﬂs in set’clement of Plam‘oﬁs claims, end the -

cost of mveshgahng and defending th1s clasm

B‘ORA SEVENTH CROSS—CLA]M OR T]-]IRD-PAR’I’Y CLAM a
~ AGAINST DESIGN AND ENGINEERING DEFENDANTS -

(ndexmnity)

287 Lennar realleges ﬂle aJlogauons m the prewous paxagraphs as 1f restated verbaﬁm
herem ’ . o ' o
-~ 2&8.‘ Lmnar entored mito contracts with or was & tbxrd—beneﬁmary of contracts entered
o mto with CSE, Em'ﬂlworks Vo]kmar and Geomemcs (collectwely the “Desxgn a;ud Engmee:rmg -
. ) Dcfmdzn‘rs”)
| 289. CSE was responsﬂ)le for, among other things, preparmg the cml engmesrmg

. plans drawmgs, documen’ts and specﬂicattons mcludmg preparing gradmg and drainage plans, .

e dravwngs, documents and spcc1ﬁcat10ns for Tho Abbey

| 29.0.. Earthworks was responsﬂ)le for, among o‘cher things, prepa;tmg the plans, .
drawmgs, documents and spec1ﬁcattons for the remdcmoes constructcdm The Abbey. |
L '2' 1.. Volkmar was responsxble for prowdmg geoteobmcal engmemng semces for -
‘ construoﬁon of res1dences 111 The. Abbe:y to mclude, bu‘t not ]Jml’oed to, site. explorauon,'
' 'mvesttgamon, tostmg and amlysw of soils in The Abbey, preparmg demgns and spec:ﬁcauons :
' .for gradmg s1to preparation, groundwaier contxol ﬁ]l, oompaotton, soils, bulldmg pads foohng 4
excavations, footmgs, -and slabs and obscrvauon, mvastlgatxon, tesimg adm:mgtratlon, and

: app:coval of soﬂs grading, bmldmg pads and footng excavauons for xes1dences in The Abbey

. 45, SRR
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299, Geometncs was respo:nsﬂole for prov1d1ng geotech:mcal engmeeﬁng services for
construotlon of rcsxdences m 'I‘he Abbey mcludmg but not ]Jxmted to, observaﬁon, mVesugahon,
3 tésting, adxmmstrahon, and approval of soils, grading, buﬂdmg pads and foom:xg excavatxons for' ,

remdences in'The Abbey

. 293. Des:g:t and Engmeemg Defendants pmwded some ot all of Those services for the -
| constmctton of the remdencss in The Abbey ' _ B .
294 Plam’aﬂ's sued Lennar alleging damages caUSed by deﬁomnt de,s1gn, engmeenng, '
: and consu:uction admlmmmmn servmes prowded by Demgn and Engmeenng Dcfendants

| 29'5'. Lennar demed all of Plaintiffs’ substanﬁve a]leganons agamst It
. 296! ] lentlffs allege their ‘residences. sustamed actual damage by’ exposure to the -
) defecuve or deﬁcxent servmes of Desugn andEngmeemng Dafendants

257, A specml relauonsh1p emstsd between Lennar and Design and Engx:aeenng -

1

. ‘Défendants.
| '2_98.‘ De,mgn and Enginemng Defendants owed Lennar a duty to perfom and prowde )
their -design, engmeenng end- construction admmlstrauon servmes in’ accordance wfch thelx . -
contraots and the apphcable rules, . regulai:tons, and eﬂncal reqmrements tb.at xelaie to archlteo’rs.
or engmse:rs prwuomg in South Carolma and vmh fhe appropnecte standaxd of profcssmnal care |
.‘ and genera]ly accepted archltec’cmal and engmeermg standaxds | | _
299‘ . “To the extent; 1f any, that Lennar is ha.ble to Pla.mhﬁ in thls acuon, such habﬂlty
would be because the wrongful acts omlssions, neghgence, breaches, ot representaﬁom of | .
| .j De&gn a.nd Bngmeemg Defendﬁnts were 1mputed to Lennar |
300 A right of mdemmty e)asts m favor ofLenmr as the relauon bstween Lennar and -
- 'Demgn and Engmeezmng Eefendants and thie relatlon betwsen Lennar is such fhat i in law or equlty '

!
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. '_ there is an obligation for Des1gn and Engtneermg Defaudants 1:0 mdemmfy Lennar, as Le:nnax is
' | _reqmred to defend 1tse]f in this’ ‘action and’ exposed to lmblhty due 1o the a]leged wrongful acts, | ~
omissions, neghganca breaches, ot representamons of Design and Engmeenng
| 01 To The extent, 1f auy, that Lennar is held ligble to Plamhﬂ’s in this action, such ‘
habﬂlty Would be & direct and prox:lmaie result of the’ wrongful acts omlssmns mghgence or.
- representaﬁons of Demgn and Bngmeenng Defendants which. damagad Lennm: as Lepmar has
e sub;ected o habﬂ_tty and mcurred consequentxal damages in attomsy s fées and costs m‘. '

- defendmg this action.

302'_.. To-the extert, if eny, fhat the servmes engmaermg, des:gus, plans, dravungs,
specj.‘ﬁcauons prcwdetl by Des:tgn and ‘Engineering Defendanjs were r.mproper defectwe .
deﬁclent, or. otherwma not smtable such defecfs and deﬁc1mcles would be' ‘che result of the |

“breaches of ﬂ1e express and 1mp1ied oontra.omal obhgatlons and wa::rantles that Demgn and
Engmcermg Defandants prowded to Lennax d.amagmg Lennar as Lannar has been subjected 1o o

- hablhty and mcuu:ed conse@wntlal dama.ges in attomey 5 fees and costs m defandmg this action. |

' 303.‘ In the eve.nt Lennar is hable to pay lenhﬁ‘s for any defect, deﬂm&ncy, or other .
condition m ﬂ:telr resudenoes or any defect, deﬁclemy, or other oondltton in or ontheir propartles .

ot The Abbey gemrally, the mncaplw of eqalty and the a.pphcable contracts require that Desxgn

and Bngmeenng Defendan’rs mdexnmfy and hold harmless Lennar for any sunis for Whlch itis

- held llable to lexrhﬂ's any sums 1t pays lentlﬁ's in setﬂement of lentlfﬁs clmms and all -

' .108868, damages costs andacttomey s fees.
304, Should it be detenmmnd ’rhat Lemnar does not owe any obhganons tbat were the '
respons1b111ty of Dfmgn and Engmeenng Defandams Lenna:r 1s enlxtle,d t0'be reifabursed. for the' . '

: oosts and attomey s fees it mcun:ed defendmg agamst cldims that were the duect and consequent

. _47..
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N

r re.mlt of De51gn and Engmeermg Dcfendants’ fa]luxes to comply with-their legal and c.ontracb.ml

' obhgatmns to Lennar.

FOR AN RIGHTH CRQSSHCLAM OR THIRD-PARTY CLAIM
GAINST DESIGN AND ENGEMG DEFENDA.NT S
' ~ egligence)-

| 305. Lennax realleges the aJlegaﬁons m the pmvmus paxagraphs as if restated verbahm 3
306. Désign end Engineering Defendants provided profeésioﬁﬂl desigh and engineering
;serv1ces for the development of The Abbey andﬂle constmctlon of the raszdances thzrem
- 30’7 Plamtlﬂs a]lege damagcs causec—l by the neghgent, grossly neghgent, careless, or |
reckless perfomance of demgn, engmemng and constcucl;ton admmsh:ahon services by 'Desxgn
an Engincering Defondnts. " |
. 308. To the extent, 1f any, That any defect or deﬁcnency exists mthe res1demes in The
. Abbey ot in or on the lots in The Abbey or The Abbey genera]ly, which Lennar dames such'
defects and deﬁci«mmes would be the resul’r, m whola or in part, of the negltgence, gross '
neghgence, carelessncss or recklessness-of Dasxgn and Engnmermg Defendan’rs |
.309. " To the extent'an aﬁidavﬁ is xeqmred pursuant to 8.C. Cods Ann. § 15-36-100, "
Wblch Lcnna: does not admit or concede Lennar statw good fmth concems regard.mg the
expuartion of. any apphcable startube of hmltahons did not penmt the umcly prepa:cahon of an-'

expert afﬁda'm.

~310. Desxgn and Engmeenng Defendants oWed Lennar a dm:y to pe:rform and prowdﬁ '

‘their profesaonal semces in accordmce wrth their conttacts a.nd the apphcable stami:es, rules
-regulattons, and e:thJcal standards apphcable 1o a:chltﬂcw and engmears pracucang in South

Caxolma, and in accordance with the apphoable mdustry standards, standard of care, ge;ucrally

. 48 -
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accepted archxbeehnal and engmeermg standards and any otber a;opheable standard for arehxteets .

and engmee:e p
311 As 51 dneot and proxmmie result of sueh neghgence gross neghgenee ‘
carelessness, and recklessness, Lennar mlﬁ'ered dnmages mcludmg bt hot Inmted to, |
reputenonsl injury, costs and expenses mcm:red asa result of warranty olanns ﬁom homeowners, ,‘
. the amount of any monies Lenna:c is a,djudged o owe: Plamnffs ot wlneh it pays lennffs in "
settlement of Plam’uﬂ‘s clanns, andthe eost of Jnvesttganng and defendmg this elann

312. - To the exten’c, 1f any, tbat any defeet or deﬁe1eney emsts in the reszdences in 'I'he |

" Abbey or in. or on the lots in, The Abbey or The Abbey generally, Lermar is entn‘led to Judgment

eo]leenvely or mdmdually agamst Des1gn and Bngmeenng Defendants for damagec meludlng ‘

but not hmlted to, reputanonal mJury, cosw and expenses mcuxred as a rem:lt of Warranty claims

from homeowners the a.mount of any momes Lenna: s adJudged to owe Plainiiffs or. wlneh 1’:: L

. payS.Plamnffs in settlement of_ Plemn:ﬁfs clauns; and the cost of imrest:tganng and defendmg th:s ’
313 lent:ﬂ"s resldenees Tave allegedly smﬂ"exed acmal property damage caused by -
: connnuous exposure 1o the 1mproper and negligent work and semees of Design and Engmeenng
Defendan’ts resulhng in property damage which is not the work product of each of the Desngn
and Engmeenng Defenda.rrts ~i'n addmon, the alleged bxeaches, errors, orms:nons, snd WIO.‘nngl -
- acts of the Design and Engmeenng Defendants were, and have resulted i, aﬂeged oeem:rences -

_ that were unmtended, unforeseen, grattntous, and Jn,lunous events ’rhe.t oaused propm:ty damage '

o . o 49 .
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EORA NINTH CROSS-CLAIM OR THIRD-PARTY CLATM
AGA]NST DESIGN AND ENGINEERING DEFENDANTS
' (Breach of Warranﬁes)

314 . Lefnar rea]leges the a]legauons in the prewous pa:agraphs as if Testated verbamm
he:mm. ‘. |
313. Demgn and BEngineering Defandants expressly or imphcdly Warranicd to Lcrmar .

‘ ﬂ:at the work a;nd servmes performed by them would bs perfonmed in a careful, chhgemt, :

L -pmfwmonal mannet and that the. d:mgns, plans drawmgs and speclﬁcamons pmpared by them' :

Wmﬂd Stut the parncular and intended purpose for use in the devslopment and constructton of
The Abbey and the res1dences therem. — | | ‘
316. Desngn and Engmeenﬁg Defendams owed Lennar an 1mphed duty of N
- wotkmarlike service to unde:rtake their archrtectural and engmeenng tasks w11:]:1 appropnats skﬂl L
., and expeﬂ:Lse and in accordance Wl’th thcm: contracts and’ the app]lcabla Statutes Iules, .
regulations, and: cthlcal standards apphcable to archlfscts and engmﬁers prachcmg in Sou‘rh
" Carolma, and 111 aacordamc wﬂ:h the apphcabls mdustry standa:ds standard of care genera]ly
.accepted azcmtectural and engmee.xmg standards and any ofher apphcable standard for archlmc'ts
and engmae:r.s ' o
- 317, Deszgn and Engmeenng Dcfandants pxowdad an mphed wa.rranty 1ihat then: |
- 'a;t‘czh:ltectUIBl o engmemrg semces, demgns, dramngs plans, and spamﬁoacuons Were suﬂicmnt .
: forthe]r mte:ndeduses ; . A : o L ; ',h.
| 318 To the extent, 1f any, that. any dsfect or deﬁcaency exmts o the remdemces in T.he
Abbey or in or on the lots in The Abbey or ’I‘he Abbey genera]ly, Des1gn and Eng;meem.ng A'

+ Defendants breached theu express and implied Wauantxes

. . . . ' 50 ' . i . . . )
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' -319_, To the extenl, if any, that any defect or, de)‘:lcienej/;'e}dsts in the residences .in The
Abbesy or in or on The lo’rs in The Abbey or The Abbey generally, Lemmx is entrtled to Judgment L
. 'collectwely or md1v1dua]ly aga:mst Des1gn and Engmeenng Defendants for damﬂ.ges including, .

but not ]mnted 1o, Ieputzdnonal mJu:ry, costs and expenses mourred a8 8 result of Warranty claxms'
: ﬁom h.omeowners, the amow:lt of any momes Lemm' 18 adJudged to owe Plamhfﬁs or w}nch it

o pays Plamuffs in. settlement of Plamhﬁ“s elams and the cost of mvesngaﬁng and defendmg this -

ola:m. _ ; o .

3‘ 0. Plamuﬁ's’ residences have alle'g'edly suffered aetual px.operty' dema'.ge caused by
contmunus exposure m the i 1mpr0per and negligent work and services of Des1ga and Engmeenng.
Defendants resulhng in property damage wlneh is not the Work product of each of the DBSlgD.

. and Bngmeenng Defendanis In add;ttlon, the alleged breaches en:rors, om15810ns and wrongﬁ]l_ E

- acts of the De81gn and Engmeenng Defendants were and have resulted m, alleged oecunences‘

- that were unmtended, unforeseen, gmt&ntous, and mjmous evexcts that caused property damage

| FORA TENTH CROSS:CLATM OR TBIRD-PARTY CLAIM -

- AGAINST ])ESIGN AND ENGINEERING DEFENDANTS :
: (Breach of Contract) '

| 321. Lennax realleges the allegai:tons in the prevxous paragrapl)s as 1f restated verbahm |
3. Lennar cotracted with ot was & third-perty beneficlary of confracts atered info
by Des1gn and EngmeemngefendantS | , .
. Pursuant to those contrats, Dengn and Engmeermg Defendants were obhgaied,
among crther thmgs to prowde work and servlces for The Abbey generally, ’rhe res1dences '
] ccmstructed in The Abbey, and specnftcally for lennffs re51dences

. s
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' 324, Pursuant to thbse contmctq' Désignhnd Engineering Defe:ndants agreed to-provide -

work and services meehng contraotua]ly speclﬁed s’tandards .
- The terms of the oonh:acts requued Demgn and Engmeermg Defendanis to
prov1dc demgn, engmzermg, and ccmstructmn admmlstratlon serw;es that, among other thmgs
would produce a. quahty remclenﬁal development and remdences :ﬁ:ee from defects ancl otherwise "
| in conformance thhall comj:rac’u documents, bmldmg cod&s, statutes oodes regulauons mdustry' -
'standards and Ly other apphcable staudard 'Iha oontracts ﬁn'thar reqmred Desagn and
| -Engmeenng Defendants ’co supemse snd direct their Work ad semces usmg ftheir best sldll and 2
| attention. . |
: 6 To the extent, lf any, that any defect of deﬁcwncy ex:LsLs in the resudences in The‘
'Abbey or in. ot on the lots in The Abbey or 'I'hz Abbey generally, Demgn and Engtneanng.
. Defendants bréached their contrauts with Lennar ot thau: contracts for which Lennax was & third-
‘paxty baneﬁcm.ty by, a.mong other fhmgs, faﬂmg 10 perform their work m a careful dﬂ1gent, and
- woﬂnnan]:ke matner, by faxlmg to work zmd services that remzltcd in- g quality remdennal R
: ._dﬁvelopmmlt and res1dences ﬁee ﬁtom defects a:nd otherwise in confo:mance wrch all contract~ o
domnnenis buﬂdmg codes smmtes, ccdes, Iegulatlons, mdustry standards and any other T
" applicable standard. ' -
| 327 As ) result of'the breauhes of the apphcable comxacts by Dcsiga and Engmeenng .
Defendants Lennarhas suﬁ‘ered damages mcludmg, bt ot Inmted to, reputfrtlonai mJury, costs. o
and expenses mmm:ed as g, result of warranty claims’ from.- homeowners, thie amouni of any
monies Lemar Is ad;rudged to owe: Plamiaﬁb or 'Whlch it pays' Plamhﬂs in settiement of Plam‘wf& | o

. cldims, and ﬂle oost of mvcstigahng and defezndmg tb:s claim.

PPAB 3002557v1  ° . o . o . 000122




| 328. Purther, Lennar tas been qumred to expend sums for attorney™ s fees and costs, l
" all of Wlnch were foreseeable to Desngn and Engmeermg Defendants as a result of breaches of )
" the contracts.
| 329, Lennax is entitled to Judgment against, DeS1gn end Engl.neenng Defendants for. .
o Lennar s damages resﬂhng from the breaches mcludmg, but not hmted to, Iepuiatlonal injury,
costs and expenses mcmred as a result of Warranty clanns ﬁ:om homeowners, the amount of any
monies Lennar is adjudgedto owe Plamtﬁ‘s o whlch it pays P]amhﬁ's in settlemeni of Plamt:ﬁ‘s
claims, ad fhe cost of investigating and defending fis claim: o

FOR AN ELEVENTH CROSS-CLATV OR THIRD-PARTV-CLATM -

AGA]N ST DESIGN AND ENGINEERING DEFENDANTS
(Non-D elegable Dixty/Vicarions Llabihty)

| 33 0. Lennar rea]leges the allegaﬁons in the prevmus paragraphs ag if Icstatcd varbatxm.
CBeen. T 0 | |
31 Design and Bngineeing Defendants bad a non-delogable duty. fo provide their .
 services in accordance with the app]lcable sta’cutes regﬂahons, ules, and ethmal reqmremenis
.governing the practlces of arcbltecfs and engmee:rs m South Caro]ma, a.nd in acco:dance w1th the
- .app:rcpnate and genera]ly accepted arcb:ttecmral and engmeenng standards ' |
332. Tc the exten’c, 1f any, that any defecrt or deﬁmency ex1sts mthe res1dences in The
Abbey or. in or on the Jots in The Abbey or 'I'he Abbey geiexally, Demg;a and Engmeermg o
Defendams breached their non—delegable chxues for the reasons stated herem, dJrecﬂy a:nd‘
pmxmately caxwmg Lennar damages as. descnbedherem.
.3?;3. Desxgn and Engmeermg Defendants are Mw wcanously lisble for any and ol i
" errors, ormsmons breachec and mong;ful acts of eny of their consultants and agents Whlch.
' .dJrecﬂy and. prox:lmately caused Lennar da.mages as desmbed herem. ‘. .‘ |
53 .
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WHBREFORE Lcnnar prays that Plamtlﬁs claims be dlsmissed that Lennar be g1ven o -. '

| Judgment agamst Sprmg G’IOVG Manale, S‘uper Concre'w Southern Green, T.TB ?ara.gon CSE.
Eaxthworks Volkmar, Geometrlcs, La.nd/Sﬂe Myers AC & A nght’s Concrete nght’ .
. Red;L M]X Coastal Concrete, Guara.nteed Frammg, Ozzy Construc’aon, Construcuon Apphcators,

- .LA New Entexpnses Décor, DVS Martmaz Masonry, Alpha Omega, Carohna, Extenors

- Bwlders FustSource and Low Country Renovai:lons, and Lennar demands Judgment requmng '

* - these Defendants and Third~Party Defendants to mdammfy Lennar agamst any habﬂlty which -

¢. - Lennar may suﬁ‘er in this acuon, to mclude Lannar 8 attomey 8. fees, costs and other ‘expenses

mcunedmdefendlpgth;saﬁhon..' S SR

AT E -PARKERPOEADAMS &BERNSTB]I\ILLP
\ T 200Me.c’angStteet Snite 301 .

. chaﬂeston,sc/zggm .
'-By:' ’}7{ : /

.843-727—6302 Lo
mmmsgﬁ@nar_kemgm

S FElhotteannIV
= - ATl )
- elliottequinn@parkerpoe.com
AttorrieyS.fof- tLénna.r’Ca'roﬁnas, LLC -
November 25,2015 * |
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

COUNTY OF BERKELEY ) CIVIL ACTION NO: 2018-CP-

Builders FirstSource-Southeast Group, LLC,

Plaintiff,

Vs, SUMMONS

MI Windows and Doors, Inc., ECC Contracting,
LLC, Hurley Services, LLC, and Charleston
Exteriors, LLC

Defendants.

e e et S St e S N S N N S e S S S e S N s S’

To: Ml Windows and Doors, Inc. ECC Contracting, LLC Hurley Services, LLC
and Charleston Exteriors, LLC

YOU ARE HEREBY SUMMONED and required to answer the Complaint
in this action, a copy of which is hereby served upon you, and to serve a copy of
your Answer to said Complaint on the subscriber hereto at his office at 25 Rue
Du Bois, Lady's Island, P.O. Box 40, Beaufort, South Carolina, 29901-0040,
within thirty (30) days after service hereof, exclusive of the day of such service;
and if you fail to answer the Complaint within the time aforesaid, judgment by

default will be rendered against you for the relief demanded in the Complaint.
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Beaufort, South Carolina

December 21, 2018

HOWELL, GIBSON & HUGHES, P.A.

By. s/Stephen P. Hughes
Stephen P. Hughes

Post Office Box 40

Beaufort, SC 29901-0040

(843) 522-2400

Attorney for BuildersFirstSource-
Southeast Group, LLC
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STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS

COUNTY OF BERKELEY ) CIVIL ACTION NO: 2018-CP-08-

Builders FirstSource-Southeast Group, LLC
Plaintiff,

VS,

MI Windows and Doors, Inc, ECC Contracting,

LLC, Hurley Services, LLC, Charleston Exteriors,
LLC

COMPLAINT

Defendants.

R e g N g N N e g g

The Plaintiffs, Builders First Source-Southeast Group, LLC, complaining of
the Defendants, Ml Windows and Doors, Inc., Hurley Services, LLC,
Charleston Exteriors, LLC, and ECC Contracting, LLC, would respectfully

allege unto this Honorable Court:

1. That the Plaintiff Builders FirstSource-Southeast Group, LLC (hereinafter
sometimes “BFS”), is informed and believes that Ml Windows and Doors,
Inc. (hereinafter sometimes “MI”), is a corporation organized under and
existing pursuant to the laws of one of the states of the United States,
which corporation was, at all times relevant hereto, engaged in the
business of designing, engineering, manufacturing, distributing, selling,

and/or delivering its products, including windows and doors, for use in
1
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commercial and/or residential construction, including such transactions in
Berkeley County, South Carolina, and/or that the said MI Windows
anticipated the use of its products in Berkeley County, South Carolina; that
BFS would further show that MI Windows' products were used in
construction of the subject residences at The Abbey at Spring Grove
Plantation, located in Berkley Court, South Carolina.

That BFS is informed and believes that ECC CONTRACTING, LLC,
CHARLESTON EXTERIORS, LLC, AND HURLEY SERVICES, LLC are
limited liability companies organized under and existing pursuant to the
laws of one of the states of the United States, which companies, at all
times referenced herein, conducted business, in whole or in part, in
Berkeley County, South Carolina. That BFS is further informed and
believes that the aforesaid ECC Contracting, LLC (hereinafter sometimes
“ECC"), Charleston Exteriors, LLC, and Hurley Services, LLC provided
materials and/or services in connection with window and/or door
installation, during original construction of the subject residences.

That Plaintiffs, Patricia Damico, by, litigation commenced designated by
Civil Action Number 2014-CP-08-224, (hereinafter sometimes ’the
underlying action”) in the Court of Common Pleas for Berkeley County,
South Carolina, seeking recovery of damages allegedly occasioned by
deficiencies in design, development, construction, and/or component
materials of the subject residences within The Abbey at Spring Grove

Plantation. The specific allegations by the Plaintiffs in the underlying
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action are more particularly set forth in that certain Amended Complaint of
the Plaintiffs, dated and filed November 23, 2015, and designated in the
Court of Common Pleas for Berkeley County, South Carolina by the
aforesaid Civil Action Number, the contents of which (subject to the
allegations set forth in the Amended Answer and Fourth Party Complaint),
as filed therein by Builders FirstSource are hereby fully incorporated by
reference.

That, Lennar Carolinas, LLC, by its responsive pleadings to the Plaintiffs’
Amended Complaint, in the underlying action has also asserted third party
claims, including such claims against the Plaintiff herein, BFS.

That BFS has thus been subject to suit, as a third party defendant, in the
underlying action, by Lennar Carolinas, LLC, seeking recovery of
damages alleged within the underlying Amended Complaint of the
Plaintiffs. The specific allegations of the Lennar Carolinas, LLC are set
forth within that certain Answer to the Amended Complaint, and Third
Party Complaint, dated November 25, 2015, and filed on behalf of Lennar
Carolinas, LLC in the underlying action in the Court of Common Pleas for
Berkeley County, South Carolina, the contents of which (subject to the
allegations set forth in the instant Amended Answer and Fourth Party
Complaint), are hereby fully incorporated herein by reference.

That BFS has denied the material allegations as asserted against it in the
Third Party Complaint of Lennar Carolinas, LLC in the underlying action.

FOR A FIRST CAUSE OF ACTION AGAINST
MI WINDOWS AND DOORS, INC.

3
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10.

11.

That each and every allegation set forth in the preceding paragraphs
hereof is hereby re-alleged and reiterated as fully as if set forth herein.
That Defendant Ml Windows and Doors, Inc., was responsible for the
development, manufacture, and sale of materials and/or services,
including windows and doors, for proper quality control, and for
compliance with the contract documents, industry standards, and
requirements of the relevant building codes, in connection with original
construction of the subject residences at The Abbey At Spring Grove
Plantation. In the event that the Plaintiffs and/or Lennar Carolinas, LLC in
the underlying action, establishes that windows and/or doors, provided to
BFS, for installation at the subject structures, were not in compliance with
the relevant contract documents, industry sfandards, and/or building code
requirements, then and in that event Ml has failed properly to execute its
duties, which failure has allegedly caused those damages asserted by the
Plaintiffs and/or Lennar Carolinas, LLC in the underlying action.

That the subcontract agreements between Builders FirstSource-Southeast
Group, LLC, and Defendant, Ml Windows and Doors, Inc., provide for
contractual indemnification in favor of BFS.

‘The circumstances as set forth herein give rise to a special relationship
between Builders FirstSource and Ml Windows and Doors.

That to the extent, if any, that BFS may be held liable to the Plaintiffs,
and/or to Lennar Carolinas, LLC, and/or to others in the underlying action,

such liability would be a direct and proximate result of the wrongful acts,
4
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12.

13.

14.

omissions, negligence, and/or representations of MI, which have damages
BFS, as BFS has been subjected to liabilty and has incurred
consequential damages in having to expend attorneys fees and costs in
defending against the referenced claims.

That BFS is entitled to full contractual and/or common law indemnification
from Ml Windows and Doors, Inc., for and against any liability which BFS
is found to have to the Plaintiffs and/or to Lennar Carolinas, LLC, or to
others in the underlying action, and BFS is also entitled to damages for
any negligence, as aforesaid, on the part of Ml, entitling BFS to recover
from M| its attorneys fees, costs, and other expenses incurred in
defending the underlying action, and further entiting BFS to recover from
MI any sums which Builders FirstSource may be held liable, or may pay in
settlement, to the Plaintiffs, to Lennar Carolinas, LLC, and/or to others in
the underlying action.

FOR A SECOND CAUSE OF ACTION AGAINST
MI WINDOWS AND DOORS, INC.

That each and every allegation set forth in the preceding paragraphs
hereof is hereby re-alleged and reiterated as fully as if set forth herein.

That to the extent that the allegations in the Plaintiffs’ Amended Complaint
and/or the Third Party Complaint of Lennar Carolinas, LLC, in the
underlying action may be established, then and in that event Ml was
negligent, careless, and reckless in the design, manufacture, supervision,
engineering, inspection, sale and/or supplying of services and/or products

outlined above and incorporated in the project.
5
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15.

16.

17.

18.

That as a direct and proximate result of such negligence, careless, and
reckless, BFS has been damaged in the amount of any monies it is
adjudged to owe Plaintiff, the Third Party Plaintiff, or others in the
underlying action, or which it pays the Plaintiff, the Third Party Plaintiff, or
others in settlement of the Plaintiffs’ or other's claims in the underlying
action, plus the costs of investigation and defense of such action,
including, but not limited to, attorney’s fees.

Upon information and belief, BFS is entitled to judgment for actual
damages against Ml in the amount of any monies BFS is adjudged to owe
Plaintiff, the Third Party Plaintiff, or others in the underlying action, or
which BFS pays Plaintiffs or others in settlement of the Plaintiffs’, the Third
Party Plaintiff's, or other’s claims in the underlying action, as well as fees
and costs incurred in investigation, defense, and/or settlement of such
claim, including, but not limited to, attorney’s fees.

FOR A THIRD CAUSE OF ACTION AGAINST
Ml WINDOWS AND DOORS, INC.

That each and every allegation set forth in the preceding paragraphs
hereof is hereby re-alleged and reiterated as fully as if set forth herein.

That MI, expressly or impliedly warranted that its products used in
construction of the subject residences at The Abbey at Spring Grove
Plantation would be of the highest quality and in conformance with
generally accepted standards of the building components, architecture,
and/or construction industries, and that the materials, specifications,

instructions, etc. would comply with generally accepted principles in the
6
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19.

20.

21.

22.

industries. MI expressly and/or impliedly warranted that the windows were
merchantable, suitable and fit for use in construction the subject
residence, and that such materials would be free of defects. To the extent
that the allegations of the Complaint or the Third Party Complaint in the
underlying action may be established, Defendant, M, breached its implied
and/or express warranties.

That as a result of the aforesaid breaches of warranties, BFS has incurred
damages in the amount of any monies it is adjudged to owe the Plaintiff or
others, or which it pays Plaintiff or others in settlement of the Plaintiff's or
other’s claims in the underlying action, plus the costs of investigation and
the defense of such claim, including attorney’s fees.

That upon information and belief, BFS is entitled to judgment against Ml in
the amount of any monies it is adjudged to owe Plaintiffs, the Third Party
Plaintiff, or others in the underlying action, or which it pays Plaintiff or
others in settlement of the Plaintiff's or other's claims in such action, as
well as costs and fees incurred in the investigation, defense, and/or
settlement of such claim.

FOR A FOURTH CAUSE OF ACTION AGAINST
MI WINDOWS AND DOORS, INC.

That each and every allegation set forth in the preceding paragraphs
hereof is hereby re-alleged and reiterated as fully as if set forth herein.

That the Plaintiff, BFS, is informed and believes, that if it is found to be
liable to the Plaintiffs, Third-Party Plaintiff, or others in the underlying

action, then and in that event Ml is a joint tortfeasor and BFS is entitled to
7
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23.

24.

25.

26.

contribution from M, jointly or severally, pursuant to the provisions of the
South Carolina Uniform Contribution Among Joint Tort Feasors Act,
Sections 15-38-10, et seq, South Carolina Code of Laws 1976, as
amended.

FOR A FIFTH CAUSE OF ACTION AGAINST
Ml WINDOWS AND DOORS, INC.

That each and every allegation set forth in the preceding paragraphs
hereof is hereby re-alleged and reiterated as fully as if set forth herein.
That, upon information and belief, heretofore, BFS entered into an
agreement with M| whereby MI agreed, in consideration of payment by
BFS, to provide various windows and/or doors to be used in conjunction
with construction of the subject residences at The Abbey at Spring Grove
Plantation, which materials would be in accordance with relevant plans
and specifications, industry standards, code requirements, and otherwise
suitable for use in conjunction with the contemplated construction.

That BFS paid to Ml the consideration required under the aforesaid
contract.

That in the event that the allegations of the Plaintiffs’ Amended Complaint,
or the Third Party Complaint in the underlying action, are established, then
the materials provided by MI pursuant to the aforesaid contract with BFS
were not in accordance with the requirements of said contract, rendering
the Fourth Party Defendant, MI, in material breach of its contract with

BFS.
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27.

28.

That as a result of the aforesaid breach and/or breaches of warranty, BFS
has incurred damages in the amount of any monies it is adjudged to owe
to the Plaintiffs, Third Party Plaintiffs, and/or others in the underlying
action, or which it pays to the Plaintiff and/or others in settlement of the
claims of Plaintiffs or others in such action, plus the cost of investigation
and the cost of defense of such claim, including attorney’s fees.

That upon information and belief, BFS is entitled to judgment against the
Defendant, MI, in the amount of any monies it is adjudged to owe to the
Plaintiff and/or others in the underlying action, and/or which it pays to
Plaintiff and/or others in settlement of the claims of the Plaintiff and/or
others in the underlying action, as well as costs and fees incurred in the
investigation, defense, and/or settlement of such claim, including attorneys
fees.

FOR A FIRST CUASE OF ACTION AGAINST

ECC CONTRACTING, LLC, CHARLESTON EXTERIORS, LLC, AND HURLEY

29.

30.

SERVICES, LLC

That each and every allegation set forth in the preceding paragraphs
hereof is hereby re-alleged and reiterated as fully as if set forth herein.

That the Defendants, ECC Contracting, LLC, Charleston Exteriors, LLC,
and Hurley Services, LLC were responsible for provision of materials
and/or services in connection with the installation of the windows and
doors of the subject structures at The Abbey at Spring Grove Plantation,
for proper quality control, and for compliance with the contract documents,

industry standards, and requirements of relevant building codes. In the

000135

LYSZ080d0810C#ISYD - SYA1d NOWWOD - AFTIMHEE4 - Wd 62:€ L2990 8L0¢ - AF1Id ATIVOINOHLOI 13



31.

32.

33.

event that the Plaintiff and/or the Lennar Carolinas, LLC in the underlying
action establishes that the materials and/or services provided by the BFS
were not in compliance with the relevant contract documents, industry
standards, and/or building code requirements, then and in that event ECC
Contracting, LLC, Charleston Exteriors, LLC and Hurley Services, LLC
has failed properly to execute its duties, which have allegedly caused the
damages alleged by Plaintiffs and/or Lennar Carolinas, LLC in the
underlying action.

That the respective subcontracts between Builders FirstSource-Southeast
Group, LLC and (a) ECC Contracting, LLC, (b) Charleston Exteriors, LLC,
and (c) Hulrley Services, LLC provide for contractual indemnification in
favor of BFS.

That the circumstances herein give rise to a special relationship between
Builders FirstSource and ECC Contracting, LLC, Charleston Exteriors,
LLC and Hurley Services, LLC.

That to the extent, if any, that BFS may be held liable to the Plaintiffs
and/or Lennar Carolinas, LLC, and/or to others in the underlying action,
such liability would be a direct and proximate result of the wrongful acts,
omissions, negligence, and/or representations of ECC Contracting, LLC,
Charleston Exteriors, LLC and Hurley Services, LLC which have damaged
BFS, as Builders FirstSource-Southeast Group, LLC, has been subjected

to liability and has incurred consequential damages in having to expend

10

000136

L¥S2080d081L0¢#IASVYO - SYI1d NOWNOD - AFT13IMHEY - Nd 6¢:€ 12930 8102 - d3TId ATIVOINOHLOF TS



34.

35.

36.

attorneys fees and costs in defending against the claims of Plaintiffs
and/or Lennar Carolinas, LLC in the underlying action.
That BFS is entitled to full contractual and common law indemnification
from the ECC Contracting, LLC, for and against any liability which the BFS
is found to have to the Plaintiffs, Lennar Carolinas, LLC, and/or to others
in the underlying action, and BFS is also entitled to damages for any
negligence, as aforesaid, on the part of ECC Contracting, LLC,
Charleston Exteriors, LLC and Hurley Services, LLC entitling BFS to
recover from ECC Contracting, LLC, Charleston Exteriors, LLC and Hurley
Services, LLC its attorneys fees, costs, and other expenses incurred in
defending the underlying action, and further entitling BFS to recover from
the ECC any sums for which BFS may be held liable to the Plaintiffs, to
Lennar Carolinas, LLC, and/or to others in such action.

FOR A SECOND CAUSE OF ACTION AGAINST
ECC CONTRACTING, LLC, CHARLESTON EXTERIORS, LLC, AND

HURLEY SERVICES, LLC

That each and every allegation set forth in the preceding paragraphs
hereof is hereby re-alleged and reiterated as fully as if set forth herein.
That ECC Contracting, Charleston Exteriors, LLC and Hurley Services,
LLC made express warranties that materials, services, and/or
workmanship provided in conjunction with their services at the subject

complex would be as required by and in accordance with the contract

documents, applicable building codes, and industry standards.

11
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37.

38.

39.

40.

41.

That the respective subcontract agreements between BFS and (a) ECC
Contracting, LLC, (b) Charleston Exteriors, LCC, and (c) Hurley Services,
LLC include provisions by which ECC, Charleston Exteriors, and Hurley
Services expressly undertook to provide materials and services in
accordance with the contract documents.
That in the event that the Plaintiffs and/or Lennar Carolinas, LLC in the
underlying action prove that the materials or services provided by BFS
were not in accordance with the requirements of the contract documents,
industry standards, or relevant building requirements, then and in that
event ECC Contracting, Charleston Exteriors, and Hurley Services has
materially breached their express warranties.
That BFS is entitled to judgment against ECC Contracting, Charleston
Exteriors, and Hurley Services in the amount of any judgment which the
Plaintiffs, Lennar Carolinas, LLC, and/or others may obtain against BFS,
in the underlying action for breach of any expressed warranties on the part
of BFS, plus the BFS’s costs for defense, inclusive of attorneys’ fees.

FOR A THIRD CAUSE OF ACTION AGAINST
ECC CONTRACTING, LLC, CHARLESTON EXTERIORS LLC AND

HURLEY SERVICES, LLC

That each and every allegation set forth in the preceding paragraphs
hereof is hereby re-alleged and reiterated as fully as if set forth herein.
That ECC Contracting, Charleston Exteriors, and Hurley Services made

implied warranties of workmanlike service in connection with their services

in construction of the subject complex.

12
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42.

43.

44,

45,

46.

That in the event that the Plaintiffs and/or Lennar Carolinas, LLC in the
underlying action prove that the services of BFS were deficient, then and
in that event ECC Contracting, Charleston Exteriors, and Hurley Services
have materially breached their respective implied warranties.

That BFS is entitled to judgment against ECC Contracting, Charleston
Exteriors, and Hurley Services in the event, and to the extent, that the
Plaintiffs and/or Lennar Carolinas, LLC in the underlying action may obtain
judgment against BFS for breach of implied warranties of workmanlike

service.

FOR A FOURTH CAUSE OF ACTION AGAINST

ECC CONTRACTING, LLC, CHARLESTON EXTERIORS, LLC AND
HURLEY SERVICES, LLC

That each and every allegation set forth in the preceding paragraphs
thereof is hereby re-alleged and reiterated as fully as if set forth herein.
That ECC Contracting, LLC, Charleston Exteriors, LLC and Hurley
Services, LLC owed a duty of care in providing services and materials in
connection with construction of the subject complex.
That in the event that the Plaintiffs and/or Lennar Carolinas, LLC in the
underlying action prove that due care was not exercised in the provision of
materials and/or services by ECC Contracting, LLC and Charleston
Exteriors, LLC and/or Hurley Services, LLC and/or BFS, then and in that

event ECC, Charleston Exteriors, and Hurley Services have breached

their duties of due care.

13
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47.

48.

49.

50.

That in the event that the Plaintiff and/or Lennar Carolinas, LLC obtain
judgment against BFS in the underlying action as a direct, foreseeable,
and proximate result of the negligence of ECC, Charleston Exteriors, and
Hurley Services then and in that event BFS is entitled to judgment against
ECC, Charleston Exteriors, and Hurley Services for the amount of any
such judgment, plus costs of defense, inclusive of attorneys fees.

FOR A FIFTH CAUSE OF ACTION AGAINST
ECC CONTRACTING, LLC, CHARLESTON EXTERIORS, LLC, AND

HURLEY SERVICES, LLC

That each and every allegation set forth in the preceding paragraphs
hereof is hereby re-alleged and reiterated as fully as if set forth herein.
That ECC Contracting, LLC, Charleston Exteriors LLC, and Hurley
Services, LLC were contractually responsible for provision of adequate
materials and services in connection with their respective undertakings
regarding construction of the subject complex.
That in the event that the Plaintiffs and/or Lennar Carolinas, LLC in the
underlying action prove that the contract of BFS was breached due to
improper or adequate materials and/or services provided by the ECC
Contracting, Charleston Exteriors and/or Hurley Services, then and in that
event ECC, Charleston Exteriors, and/or Hurley Services have materially
breached their respective subcontracts, by failing properly and adequately

to provide materials and services in connection with construction of the

subject complex.

14

000140

1¥52080d081L02#3SVYD - SYITd NOWWOD - AF13MHEE - Wd 62:€ 129980 810¢ - 314 ATTvOINOHLO3 13



51.

52.

53.

That in such an event, BFS is entitled to judgment against ECC
Contracting, Charleston Exteriors, LLC and/or Hurley Services, LLC for
the amount of any such judgment, plus costs of defense, inclusive of
attorneys’ fees.

FOR A SIXTH CAUSE OF ACTION AGAINST
ECC CONTRACTING, LLC, CHARLESTON EXTERIORS, LLC AND

HURLEY SERVICES, LLC

That each and every allegation set forth in the preceding paragraphs
hereof is hereby re-alleged and reiterated as fully as if set forth herein.
That the Plaintiff, BFS, is informed and believes, that if it is found to be
liable to the Plaintiffs, Third-Party Plaintiff, or others in the underlying
action, then and in that event ECC Contracting, LLC, Charleston Exteriors,
LLC and/or Hurley Services, LLC are a joint tort feasor and BFS is entitled
to contribution from ECC Contracting, LLC, Charleston Exteriors, LLC
and/or Hurley Services, LLC jointly or severally, pursuant to the provisions
of the South Carolina Uniform Contribution Among Joint Tort Feasors Act,
Sections 15-38-10, et seq, South Carolina Code of Laws 1976, as
amended.

WHEREFORE, Builders FirstSource-Southeast Group, LLC having set

forth its Complaint, prays as follows:

a. That this Plaintiff be granted judgment on its claims against Ml
Windows and Doors, Inc., ECC Contracting, LLC, Charleston Exteriors,
LLC and Hurley Services, LLC;

b. That this Plaintiff be granted a jury trial on all matters so triable;

15
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c. That this Plaintiff be granted such other and further relief as this Court

may deem just and proper.

Beaufort, South Carolina

December 21, 2018

HOWELL, GIBSON & HUGHES, P.A.

By:s/Stephen P. Hughes
Stephen P. Hughes

Post Office Box 40

Beaufort, SC 29901-0040

(843) 522-2400

Attorney for Builders FirstSource-
Southeast Group, LLC

Bar No: 2805

16
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) NINTH JUDICIAL CIRCUIT
COUNTY OF BERKELEY ) CASE NO: 2018-CP-08-02547
)
BUILDERS FIRST SOURCE- )
SOUTHEAST GROUP, INC. )
Plaintiff, ) DEFENDANT CHARLESTON
V8. ) EXTERIORS, LLC ANSWER TO THE
) PLAINTIFF’S COMPLAINT
MI Window & Door, Inc., ECC Contracting, ) (Jury Trial Demanded)
Inc., Charleston Exteriors, LLC and Hurley )
Services, Inc. )
)

Defendants.

Td: STEPHEN P. HUGHES, ESQUIRE, ATTORNEYS FOR BUILDERS FIRST SOURCE
SOUTHEAST GROUP, INC.
1. Now comes the Defendant Charleston Exteriors, LLC (“Defendant” or “this Defendant”)
answering the Complaint of Builders First Source Southeast Group, Inc. (“BFS”) All items not
specifically admitted are deemed denied.
2. The allegations contained in Paragraph One are made against Defendant MI Window &
Door, Inc. This Defendant does not have personal knowledge requisite to admit or deny these
allegations.
3. The allegations contained in Paragraph 2 are made against multiple Defendants and the
Defendant is not able to provide personal knowledge as to any of the details against parties other
than itself. With regard to allegations made against the Defendant Charleston Exteriors, this
defendant would assert that it provided labor only on a small portion of residences which
comprise the Abbey at Spring Grove. The Defendant Charleston Exteriors would specifically
deny any allegations which suggest that it provided materials at the Project.
4. The allegations contained in paragraph 3, 4, 5, and 6 draw reference to specific legal
pleadings which have been filed in Berkeley County South Carolina involving the Abbey at
Spring Grove. Regarding the allegations made in this Paragraph, the Defendant Charleston
Exteriors would crave reference to the contents of the pleadings and deny any inference is
inconsistent with them.
5. The allegations contained in Paragraphs 7, 8, 9, 10, 11 and 12 are being made against a party

which is wholly distinct and separate from the Defendant Charleston Exteriors.
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6. The allegations contained in paragraphs 13, 14, 15, 16,17, 18, 19, 20, 21, 22, 23, 24, 25, 26,
27, and 28 contain allegations made against a defendant that is separate and distinct from
Charleston Exteriors and, as such, a response is not required at this time.

7. Paragraph 29 is a reiteration of the previous 28 paragraphs and, therefore, this Defendant
need not respond at this time

8. The allegations contained in paragraph 30 are against Charleston Exteriors and two Co-
Defendants. Charleston Exteriors is not in possession of personal knowledge as to the
allegations made against Hurley Services or ECC Contracting. -Charleston Exteriors admits only
so much of the allegations made as to admit that it furnished services limited to labor on a very
limited number of the subject structures at the Abbey. The Defendant Charleston Exteriors
denies all conclusions of law made against its interests and denies any factual assertions which
suggest that Charleston Exteriors provided materials which were used in the construction of the
subject residences.

9. As to the allegations contained in Paragraph 31, this Defendant craves reference to the
specific document referenced and denies all attempts by BFS to paraphrase its contents.

10. The allegations contained in Paragraphs 32, 33, and 34 are denied to the extent they are
seeking to assert legal conclusions and establish liability in contract or tort against this
Defendant.

11. Paragraph 36 is a reiteration of the previous 28 paragraphs and, therefore, this Defendant
need not respond at this time

12. Paragraphs 37, 38, and 39 seeks to make conclusions of law which are supported by
references to contracts which have been paraphrased. This Defendant is not required to respond
to legal conclusions while responding to the Complaint and, furthermore, craves reference to the
specific documents while denying any and all allegations inconsistent with those documents.

13. Paragraph 40 is a reiteration of the previous 39 paragraphs and, therefore, this Defendant
need not respond at this time.

14. Paragraphs 41, 42 and 43 seek to establish legal conclusions involving certain alleged
implied warranties and the Defendant would assert that it is not required to respond. To the
extent a response is required, each Paragraph is denied with strict proof demanded.

15. Paragraph 44 is a reiteration of the previous 43 paragraphs and, therefore, this Defendant
need not respond at this time.

16. Paragraphs 44, 45, 46 and 47 seek to draw legal conclusions which Charleston Exteriors
need not respond. To the extent a response is required, Charleston Exteriors denies the

allegations contained in each Paragraph.
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17. Paragraph 48 is a reiteration of the previous 47 paragraphs and, therefore, this Defendant
need not respond at this time.

18. The allegations contained in Paragraphs 49, 50, and 51 are made against Charleston
Exteriors and two Co-Defendants. Charleston Exteriors is not in possession of personal
knowledge as to the allegations made against Hurley Services or ECC Contracting. Charleston
Exteriors admits only so much of the allegations made as to admit that it furnished services
limited to labor on a very limited number of the subject structures at the Abbey. The Defendant
Charleston Exteriors denies all conclusions of law made against its interests and denies any
factual assertions which suggest that Charleston Exteriors provided materials which were used in
the construction of the subject residences.

19. Paragraph 52 is a reiteration of the previous 51 paragraphs and, therefore, this Defendant
need not respond at this time.

20. Paragraph 53 sets forth speculative conclusions of law which do not require a response
from this Defendant. To the extent a response is required, the entirety of Paragraph 53 is denied,

with strict proof demanded of its contents.

FURTHER ANSWERING THE COMPLAINT AND AS AN AFFIRMATIVE DEFENSE

(Failure to State a Claim)

71. The Plaintiff’s Complaint must be dismissed for failure to state a claim pursuant to SCRCP
Rule 12(b)(6).

FURTHER ANSWERING THE COMPLAINT AND AS AN AFFIRMATIVE DEFENSE

(Statute of Limitations)

22. The Claims asserted in the Complaint are barred by the three- year statute of limitations as
the Plaintiff had notice of the alleged acts and/or omissions which make up the subject matter of

this lawsuit before December 2 152015,

FURTHER ANSWERINT THE COMPLAINT AND AS AN AFFIRMATIVE DEFENSE
THERETO, CHARLESTON EXTERIORS ALLEGES AND SAYS:
(Statute of Repose)

73. The claims are barred by the statute of repose.

FURTHER ANSWERINT THE COMPLAINT AND AS AN AFFIRMATIVE DEFENSE
THERETO, CHARLESTON EXTERIORS ALLEGES AND SAYS:
(Warranty of Plans/Specs)
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24, The claims brought by BFS are barred as they have breached the warranty of plans and

specifications as set forth by United States v. Spearin and other precedent.

FURTHER ANSWERING THE COMPLAINT AND AS AN AFFIRMATIVE DEFENSE
THERETO, CHARLESTON EXTERIORS ALLEGES AND SAYS:
(Failure to Perform)

25. With regard to all warranty and contractual claims, the Defendant would assert that the BFS
failed to perform and materially breached its contractual obligations owed to the Defendant and,

therefore, is unable to assert these claims.

FURTHER ANSWERING THE COMPLAINT AND AS AN AFFIRMATIVE DEFENSE
THERETO, CHARLESTON EXTERIORS ALLEGES AND SAYS:

(Acceptance)

6. The claims brought by BFS are barred by the doctrine of acceptance.

FURTHER ANSWERING THE COMPLAINT AND AS AN AFFIRMATIVE DEFENSE
THERETO, CHARLESTON EXTERIORS ALLEGES AND SAYS:

(Intervening & Superseding Negligence)

7. That if Charleston Exteriors was negligent, which is specifically denied, the injuries and
damages sustained by the Plaintiff, if any, were due to and caused by and were the direct and
proximate result of the intervening and superseding negligence, carelessness, recklessness,

willfulness and wantonness of others.

FURTHER ANSWERING THE COMPLAINT AND AS AN AFFIRMATIVE DEFENSE
THERETO, CHARLESTON EXTERIORS ALLEGES AND SAYS:
(Defective Product)

28. A portion or the entirety of the claims being made against the Defendant have resulted from

the alleged defective window product supplied by MI Window & Door.

FURTHER ANSWERING THE COMPLAINT AND AS AN AFFIRMATIVE DEFENSE
THERETO, CHARLESTON EXTERIORS ALLEGES AND SAYS:
(Unclean Hands)

29. BFS presents its case despite having unclean hands and such inequitable conduct on the part
of BFS constitutes a bar and complete defense to any claim for equitable relief in the form of

indemnity or other equitable claims.
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FURTHER ANSWERING THE COMPLAINT AND AS AN AFFIRMATIVE DEFENSE
THERETO, CHARLESTON EXTERIORS ALLEGES AND SAYS:
(Failure to Mitigate Damages)

30. That the Plaintiffs and BFS have failed to take prompt and reasonable action under the
circumstances to avoid the occurrence of additional damage to the structure and such failure to
mitigate damages constitutes a complete defense as to that portion of damages which could have

been otherwise avoided by reasonable and prompt action on the part of the Plaintiffs and BFS.

FURTHER ANSWERING THE COMPLAINT AND AS AN AFFIRMATIVE DEFENSE
THERETO, CHARLESTON EXTERIORS ALLEGES AND SAYS:

(Notice and Opportunity to Cure)

31. That, to the extent that BFS has failed to comply with the requirements of the South Carolina
Notice and Opportunity to Cure Construction Dwelling Defects Act (Section 40-59-810 through
40-59-860), this action must be dismissed and/or stayed.

FURTHER ANSWERING THE COMPLAINT AND AS AN AFFIRMATIVE DEFENSE
THERETO, CHARLESTON EXTERIORS LLC ALLEGES AND SAYS:

(Severability of Warranty Obligation/Excused by Non-Compliance by BFS)

32, The express warranty claims asserted by BFS must fail due to BFS failure to comply fully

with material conditions of its contract with the Defendant.

FURTHER ANSWERING THE COMPLAINT AND AS AN AFFIRMATIVE DEFENSE
THERETO, CHARLESTON EXTERIORS ALLEGES AND SAYS:

(Comparative Negligence)

33. That the injuries and damages sustained by BFS, if any, were due to and caused by and were
the direct and proximate result of the negligence, carelessness, recklessness, willfulness and
wantonness of other parties, including the Plaintiff and Co-Defendants, and recovery should be
barred or reduced in proportion to that negligence as provided by law and statutes of the State of

South Carolina.

FURTHER ANSWERING THE COMPLAINT AND AS AN AFFIRMATIVE DEFENSE
THERETO, CHARLESTON EXTERIORS ALLEGES AND SAYS:

(Indemnity Not Allowed Between Joint Tortfeasors)
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34. The damages complained of by BFS, if any, was due to and caused by and were the direct
and proximate result of the negligence, gross negligence, recklessness, willfulness and
wantonness of BFS, combining and concurring with the alleged negligence of this Defendant
(the existence of which is expressly denied), and therefore BFS is at best a joint tortfeasor, and

such constitutes a complete defense to any claim for indemnity.

FURTHER ANSWERING THE COMPLAINT AND AS AN AFFIRMATIVE DEFENSE
THERETO, CHARLESTON EXTERIORS ALLEGES AND SAYS:

(Unclean Hands)

35 That to the extent that BFS was negligent, grossly negligent, willful, wanton and reckless,
resulting in the damages allegedly sustained, BFS comes to Court with unclean hands and such
inequitable conduct on the part of BFS constitutes a bar and complete defense to any claim for
equitable relief in the form of indemnity.

FURTHER ANSWERING THE THIRD-PARTY COMPLAINT

AND AS AN AFFIRMATIVE DEFENSE THERETO, CHARLESTON EXTERIORS ALLEGES
AND SAYS:

(Sole Negligence of Others)

36. Charleston Exteriors would allege that any injury and damage sustained by BFS were due to
and caused by the sole and negligent acts or omissions of some person or persons other than
Charleston Exteriors, and over whom Charleston Exteriors exercised an authority or control and

for that reason, Charleston Exteriors is not liable to BES in any sum whatsoever.

FURTHER ANSWERING THE COMPLAINT

AND AS AN AFFIRMATIVE DEFENSE THERETO. CHARLESTON EXTERIORS ALLEGES
AND SAYS:

(Expiration of Warranty)

37. Any express warranty allegedly provided by the Defendant has expired.

FURTHER ANSWERING THE THIRD-PARTY COMPLAINT AND AS AN
AFFIRMATIVE DEFENSE THERETO, CHARLESTON EXTERIORS ALLEGES AND
SAYS:

(Laches/Waiver/Estoppel)

38 BFS' claims are barred by the doctrines of Laches, Waiver and/or Estoppel.
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RTHER ANSWERING THE THIRD-PARTY COMPLAINT AND AS AN

FU
S AND

AFFIRMATIVE DEFENSE THERETO, CHARLESTON EXTERIORS ALLEGE
SAYS:

(Economic Loss)

39. That BFS' claims sounding in tort are barred by the Economic Loss Rule.

THER ANSWERING THE THIRD-PARTY COMPLAINT AND AS AN

FUR
S AND

AFFIRMATIVE DEFENSE THERETO, CHARLESTON EXTERIORS ALLEGE

SAYS
gSpoilation)

40. Upon information and belief, BES' right to recover damages is barred, in whole or in part,
due to Plaintiffs or BFS spoliation of evidence.

FURTHER ANSWERING THE COMPLAINT AND AS AN AFFIRMATIVE DEFENSE
THERETO, CHARLESTON EXT ERIORS ALLEGES AND SAYS

(Punitive Damages Unconstitutional)

41. The Plaintiff seeks relief including unconstitutional punitive damages which can not be

granted as a remedy.

FURTHER ANSWERING THE COMPLAINT AND AS AN AFFIRMATIVE DEFENSE
THERETO,
CHARLESTON EXTERIORS ALLEGES AND SAYS:
(Reservation and Non-Waver and Adoption)

42. Charleston Exteriors, LLC specifically reserves any additional defenses, including
affirmative defenses, as may be available or revealed to it during the course of its investigation
and/or discovery in the case, and as are consistent with the South Carolina Rules of Civil
Procedure. Further, Charleston Exteriors hereby adopts by reference all defenses, including
affirmative defenses, where relevant and consistent with its position, as alleged by other

defendants in this action.

WHEREFORE, having fully answered the Complaint of the Plaintiff, the Defendant prays for a
trial by jury and that the Plaintiff's Complaint be dismissed, together with the costs and
disbursements of this action and for such other and further relief as this Court may deem just and
proper.
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HARPER LITTLE PLLC

s/C. Clay Olson

C. Clay Olson, Esquire

164 Meeting Street Suite 139
Charleston, SC 29401
843-224-6676
clay@harperwhitwell.com

COUNSEL FOR CHARLESTON EXTERIORS, LLC

I hereby certify that I am counsel for the Defendant Charleston Exteriors in the above-captioned
matter and that on the 14® day of February 2019, I electronically filed and served a copy of the
forgoing Answer on the following person(s) by using the South Carolina electronic filing system:

STEPHEN P. HUGHES
Counsel for Builders First Source Southeast Group

sphughes@hghpa.com

000150

4520804081 0Z#3SYD - SYA1d NOWWOD - AFT1aMd38 - Nd 9g:¢ ¥l g4 610Z - @314 ATTIVOINOAHLOF TS



ELECTRONICALLY FILED - 2019 Feb 14 3:36 PM - BERKELEY - COMMON PL

EAS - CASE#2018CP0802547

000151



STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
FOR THE NINTH JUDICIAL CIRCUIT
COUNTY OF BERKELEY CASE NO.: 2018-CP-08-02547

Builders FirstSource-Southeast Group, LLC,

Plaintiff,
ECC CONTRACTING, LLC’S ANSWER
vs. TO COMPLAINT

MI Windows and Doors, Inc., ECC
Contracting, LLC, Hurley Services, LLC,
Charleston Exteriors, LLC,

Defendants. J

Defendant, ECC Contracting, LLC (“ECC Contracting”), by and through its undersigned
attorneys, hereby answering Plaintiff’s Complaint, states as follows:

1. ECC Contracting is without knowledge or information sufficient to form a belief as
to the truth of the allegations of Paragraph 1 and, therefore, denies the same and demands strict
proof thereof.

2. Answering the allegations of Paragraph 2, ECC Contracting admits that it is a
limited liability company organized pursuant to the laws of South Carolina. ECC Contracting
denies the remaining allegations of said Paragraph and demands strict proof thereof.

3. ECC Contracting is without knowledge or information sufficient to form a belief as
to the truth of the allegations of Paragraphs 3, 4, 5 and 6, and, therefore, denies the same and
demands strict proof thereof.

AS TO THE FIRST CAUSE OF ACTION AGAINST
MI WINDOWS AND DOORS, INC.

4. Answering the allegations of Paragraph 7, ECC Contracting incorporates by
reference its previous responses as if repeated herein verbatim.

5. The allegations of Paragraphs 8, 9,10, 11, and 12 set forth a cause of action against
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a party other than ECC Contracting and require no response from ECC Contracting. To the extent
any response is required, ECC Contracting denies the same and demands strict proof thereof.

AS TO THE SECOND CAUSE OF ACTION AGAINST
MI WINDOWS AND DOORS, INC.

6. Answering the allegations of Paragraph 13, ECC Contracting incorporates by
reference its previous responses as if repeated herein verbatim.

7. The allegations of Paragraphs 14, 15, and 16 set forth a cause of action against a
party other than BCC Contracting and require no response from ECC Contracting. To the extent
any response is required, ECC Contracting denies the same and demands strict proof thereof.

AS TO THE THIRD CAUSE OF ACTION AGAINST
MI WINDOWS AND DOORS, INC.

8. Answering the allegations of Paragraph 17, ECC Contracting incorporates by
reference its previous responses as if repeated herein verbatim.

9. The allegations of Paragraphs 18, 19, and 20 set forth a cause of action against a
party other than ECC Contracting and require no response from ECC Contracting. To the extent
any response is required, ECC Contracting denies the same and demands strict proof thereof.

AS TO THE FOURTH CAUSE OF ACTION AGAINST
MI WINDOWS AND DOORS, INC.

10.  Answering the allegations of Paragraph 21, ECC Contracting incorporates by
reference its previous responses as if repeated herein verbatim.

11.  Theallegations of Paragraph 22 set forth a cause of action against a party other than
ECC Contracting and require no response from ECC Contracting. To the extent any response is
required, ECC Contracting denies the same and demands strict proof thereof.

AS TO THE FIFTH CAUSE OF ACTION AGAINST
MI WINDOWS AND DOORS, INC.
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12.  Answering the allegations of Paragraph 23, ECC Contracting incorporates by
reference its previous responses as if repeated herein verbatim.

13. The allegations of Paragraphs 24, 25, 26, 27, and 28 set forth a cause of action
against a party other than ECC Contracting and require no response from ECC Contracting. To
the extent any response is required, ECC Contracting denies the same and demands strict proof
thereof.

AS TO THE FIRST CAUSE OF ACTION AGAINST
ECC CONTRACTING, LLC, CHARLESTON EXTERIORS, LLC, AND HURLEY
SERVICES, LLC

14.  Answering the allegations of Paragraph 29, ECC Contracting incorporates by
reference its previous responses as if repeated herein verbatim.

15. ECC Contracting denies the allegations of Paragraphs 30, 31, 32, 33, and 34, and
demands strict proof thereof.

AS TO THE SECOND CAUSE OF ACTION AGAINST
ECC CONTRACTING, LLC, CHARLESTON EXTERIORS, LLC, AND HURLEY
SERVICES, LL.C

16.  Answering the allegations of Paragraph 35, ECC Contracting incorporates by
reference its previous responses as if repeated herein verbatim.

17. ECC Contracting denies the allegations of Paragraphs 36, 37, 38, and 39, and
demands strict proof thereof.

AS TO THE THIRD CAUSE OF ACTION AGAINST
ECC CONTRACTING, LLC, CHARLESTON EXTERIORS, LLC, AND HURLEY
SERVICES, LLC '
18. Answering the allegations of Paragraph 40, ECC Contracting incorporates by

reference its previous responses as if repeated herein verbatim.

19.  ECC Contracting denies the allegations of Paragraphs 41, 42, and 43, and demands
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strict proof thereof.
AS TO THE FOURTH CAUSE OF ACTION AGAINST
FCC CONTRACTING, LLC, CHARLESTON EXTERIORS, LLC, AND HURLEY
SERVICES, LLC
70.  Answering the allegations of Paragraph 44, ECC Contracting incorporates by
reference its previous responses as if repeated herein verbatim.
71.  ECC Contracting denies the allegations of Paragraphs 45, 46, and 47, and demands
strict proof thereof.
AS TO THE FIFTH CAUSE OF ACTION AGAINST
FECC CONTRACTING, LLC, CHARLESTON EXTERIORS, LLC, AND HURLEY
SERVICES, LLC
72.  Answering the allegations of Paragraph 48, ECC Contracting incorporates by
reference its previous responses as if repeated herein verbatim.
93.  ECC Contracting denies the allegations of Paragraphs 49, 50, and 51, and demands
strict proof thereof.
AS TO THE SIXTH CAUSE OF ACTION AGAINST
FCC CONTRACTING, LLC, CHARLESTON EXTERIORS, LLC, AND HURLEY
SERVICES, LLC :
74.  Answering the allegations of Paragraph 52, ECC Contracting incorporates by
reference its previous responses as if repeated herein verbatim.
75, BCC Contracting denies the allegations of Paragraphs 53 and demands strict proof
thereof.
76.  ECC Contracting denies the relief sought in the WHEREFORE paragraph.

27, BCC Contracting denies any and all allegations not specifically admitted

hereinabove.

FURTHER ANSWERING AND AS AN ADDITIONAL
AND AFFIRMATIVE DEFENSE

4
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(Lack of Standing)

78.  Plaintiff lacks standing to malke the claims asserted against ECC Contracting in this

action.

FURTHER ANSWERING AND AS AN ADDITIONAL
AND AFFIRMATIVE DEFENSE
(Statute of Limitations/Statute of Repose)

99.  That all claims asserted against ECC Contracting are barred by the applicable

statute of limitations and/or the applicable statute of repose.

FURTHER ANSWERING AND AS AN ADDITIONAL
AND AFFIRMATIVE DEFENSE
(Comparative Negligence)

30.  Plaintiff’s claims, if any, are barred, or should be reduced, by Plaintiff’s own
comparative negligence and recklessness.
FURTHER ANSWERING AND AS AN ADDITIONAL
AND AFFIRMATIVE DEFENSE
(Unclean Hands)
31.  That all claims asserted by Plaintiff are barred by the doctrine of unclean hands.
FURTHER ANSWERING AND AS AN ADDITIONAL
AND AFFIRMATIVE DEFENSE
(Negligent Acts and Omissions of Others)

32. Plaintiff’s claims, if any, are the result of acts and omissions of other entities over

whom ECC Contracting had no control, barring Plaintiff’s claims against ECC Contracting.

FURTHER ANSWERING AND AS AN ADDITIONAL
AND AFFIRMATIVE DEFENSE
(Doctrine of Laches)

33, That all claims are barred by the doctrine of Laches.
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FURTHER ANSWERING AND AS AN ADDITIONAL
AND AFFIRMATIVE DEFENSE
(Doctrines of Res Judicata/Collateral Estoppel)

34.  Plaintiff’s claims are barred and/or should be dismissed pursuant to the doctrines

of res judicata and/or collateral estoppel.

FURTHER ANSWERING AND AS AN ADDITIONAL
AND AFFIRMATIVE DEFENSE
(Acceptance)

35.  That the final completion and acceptance of the work undertaken by ECC
Contracting pursuant to the original contract and all modifications thereto constitutes a complete

defense to all claims asserted by Plaintiff.

FURTHER ANSWERING AND AS AN ADDITIONAL
AND AFFIRMATIVE DEFENSE
(Failure to Give Notice/Opportunity to Cure)

36.  That Plaintiff failed to give ECC Contracting reasonable notice of the existence of
any alleged defects due to faulty workmanship and/ot materials and failed to provide ECC
Contracting a reasonable opportunity to correct any such alleged defects.

37.  That Plaintiff’s failure to give ECC Contracting notice of and an opportunity to

correct any alleged defects due to faulty workmanship and/or materials constitutes a complete

defense to all claims of breach of warranty.

FURTHER ANSWERING AND AS AN ADDITIONAL
AND AFFIRMATIVE DEFENSE
(Payment/Release)

38 Plaintiff’s Complaint is barred by payment and/or release.

FURTHER ANSWERING AND AS AN ADDITIONAL
AND AFFIRMATIVE DEFENSE
(Waiver/Estoppel)
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39, Plaintiff has waived and/or are estopped from asserting the claims set forth in their

Complaint.

FURTHER ANSWERING AND AS AN ADDITIONAL
AND AFFIRMATIVE DEFENSE
(Sole Negligence)

40.  If Plaintiff sustained injuries and damages in the manner alleged in the Complaint,
which injuries and damages are specifically denied by ECC Contracting, then the alleged injuries
and damages were sustained not as the result of any fault, neglect, breach of warranty (express or
implied) or want of due care on the part of ECC Contracting nor of anyone for whose conduct
ECC Contracting is any way responsible, but solely through the fault, neglect, breach of warranty
(express or implied) and want of due care on the part of Plaintiff, all of which will be shown at the
trial of this case, and for which Plaintiff can have no recovery against ECC Contracting of, in the

alternative, for which Plaintiff’s recovery should be appropriately reduced.
FURTHER ANSWERING AND AS AN ADDITIONAL
AND AFFIRMATIVE DEFENSE
(Failure to State a Claim)

41, Plaintiff’s claims fail to state facts sufficient to constitute causes of action against

Defendant.

FURTHER ANSWERING AND AS AN ADDITIONAL
AND AFFIRMATIVE DEFENSE
(Comparative Negligence)

42.  Plaintiff’s claims are barred by their own comparative negligence in failing to

provide an adequate design for the structure.

FURTHER ANSWERING AND AS AN ADDITIONAL
* AND AFFIRMATIVE DEFENSE
(Compliance with Plans and/or Specifications)
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43.  Defendant alleges that it complied with any plans/and or specifications provided to

it with respect to any materials with might have been furnished for the subject project.

FURTHER ANSWERING AND AS AN ADDITIONAL
AND AFFIRMATIVE DEFENSE
(Expiration of Warranty/Improper Notice)

44.  Defendant alleges that the claims are, upon information and belief, barred as

Plaintiff failed to make a claim against this party within the acceptable warranty period, if any.

FURTHER ANSWERING AND AS AN ADDITIONAL
AND AFFIRMATIVE DEFENSE
(Disclaimer/Limitation of Warranty)

45.  Defendant effectively disclaimed or limited all express warranties, if any; and all

implied warranties.

RESERVATION AND NON-WAIVER

46. ECC Contracting herby gives notice that it intends to rely upon such other
affirmative defenses as may become available or apparent during the course of discovery, and thus

reserves the right to amend its Answer to assert any such defenses.
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March 22, 2019
Charleston, South Carolina

BEST HONEYCUTT, P.A.

By: s/L. Dean Best
L. Dean Best
Post Office Box 13466
102 Wappoo Creek Drive, Suite 8 (29412)
Charleston, South Carolina 29422
T: (843) 793-4744
Email: Dean@besthoneycutt.com

and

James H. Elliott, Jr., Esquire

John H. Guerry. Esquire

235 Magrath Darby Blvd., Suite 100

Mt. Pleasant, SC 29464

T: (843) 805-6550
ielliott@richardsonplowden.com

i guerrv@richardsonplowden.com

Attorneys for Defendant E CC Contracting, LLC
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

CIVIL ACTION NO: 2018-CP-08-02547

—

COUNTY OF BERKELEY

Builders FirstSource-Southeast Group,
LLC,

Plaintiff,
MOTION TO STAY AND
CONSOLIDATE

VS.

M| Windows and Doors, Inc., ECC
Contracting, LLC, Hurley Services,

)
)
)
)
)
)
)
)
LLC, and Charleston Exteriors, LLC )
)
)

Defendants.

TO: ALL COUNSEL OF RECORD:

vOU WILL PLEASE TAKE NOTICE that the Plaintiffs, by and through
undersigned attorneys, will move before the Presiding Judge of the Ninth Judicial
Circuit, at Berkeley, South Carolina, ten (10) days after the service hereof, or as
soon thereafter as counsel may be heard, for an Order staying the above
referenced case on the following grounds:

That the cause of action in which the claims arose, are the same as those
pending in Case Number 2014-CP-08-02424.

That the facts in controversy and witnesses will be identical for each case.

That the only difference between the two cases would be the degree of
damages sustained by each Plaintiff, if any.

These cases involve common questions of law and fact.

That the ends of justice and judicial economy will be met by staying and
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consolidating the above referenced matter.

This Defendant prays this Honorable Court issue an Order Staying and
Consolidating the above referenced matter for trial, pursuant to Rule 42 of the
South Carolina Rules of Civil Procedure.

HOWELL, GIBSON & HUGHES, P.A.

By:/s/ William H. Cox, Il

William H. Cox, Hi

Post Office Box 40

Beaufort, SC 29901-0040

(843) 522-2400

Attorney for Builders FirstSource-
Southeast Group, LLC

Beaufort, South Carolina

August 6, 2019

CERTIFICATE OF SERVICE

| certify that | served the foregoing Motion to Consolidate was served upon all counsel of record, in this
proceeding, via electronic mail, and/or via United States Postal Service, with proper postage affixed thereto, to counsels’
jast known email address and/or maliling address on this 6" day of August, 2019 .

By:_/s/ William H. Cox, Il
William H. Cox, Hil

RULE 11 CERTIFICATION

[ certify pursuant to Rule 11 of the South Carolina Rules of Civil Procedure that

| have consulted with opposing counsel and have been unable to resolve the matter.
Consultation with opposing counsel would serve no useful purpose, or is not required.
X Consultation with opposing counsel could not be timely held

| certify that there is no duty of consultation for the attached motion (to dismiss, for summary
judgment, for new trial, for judgment NOV, in real estate foreclosures, or with pro se litigants.)
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
FOR THE NINTH JUDICIAL CIRCUIT
COUNTY OF BERKELEY
CIVIL CASE NO. 2018-CP-08-02547
Builders Firstsource-Southeast Group, LLC

Plaintiff, FECC CONTRACTING, LLC’S

v MOTION FOR SUMMARY
' JUDGMENT

ECC Contracting, LLC; et. al.,

Defendants,

TO: PLAINTIFF AND STEPHEN HUGHES, ATTORNEY FOR PLAINTIFF

You will please take notice that the undersigned, as counsel for the Defendant ECC
Contracting, LLC, (“ECC”) by and through the undersigned counsel, and moves for an Order
Dismissing Plaintiff’s claims against ECC pursuant to Rule 12 of the South Carolina Rules of Civil
Procedure. The grounds for the Motion are as follows:

1. All of Plaintiff’s claims, save contribution, are barred by the applicable Statute of
Limitations, SC. Code § 15-3-530 et seq.;

7 Plaintiff’s claims for breach of contract, breach of warranty, and negligence are “
merely disguised ... claims for equitable indemnity” and fail as a matter of law
pursuant to Stoneledge at Lake Keowee Owners' Ass t, Inc. v. Builders FirstSource-
Se. Grp., 413 S.C. 630, 634, (Ct. App. 2015);

3. Plaintiff’s claims for contractual indemnity are based on contractual provisions that
are neither clear nor unequivocal and thus they fail as a matter of law. Concord and
Cumberland HPR v. Concord and Cumberland, LLC, 2018 WL 3748616 (S.C. Ct.
App. 2018), and

4. 1In the alternative, Plaintiff’s claims are unripe and fail for a lack of standing;
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WHEREFORE for the foregoing reasons, ECC respectfully requests this Court enter an Order

dismissing, Plaintiff’s claims. Th

is Motion will be supported by a Memorandum of Law. First

reserves the right to supplement this motion and present additional arguments.

August 9, 2019
Charleston, South Carolina

RICHARDSON PLOWDEN & ROBINSON, P.A.

By: s/F. Heyward Grimball

James H. Elliott, Jr., Esq.

F. Heyward Grimball, Esq.

235 MaGrath Darby, Suite 100

Mt. Pleasant, SC 29464

Phone (843) 805-6550

Fax (843) 805-6599
ielliott@richardsonplowden.com
ftherimball@richardsonplowden.com

ATTORNEYS FOR ECC CONTRACTING, LLC
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FOR THE NINTH JUDICIAL CIRCUIT
COUNTY OF BERKELEY )
)
Builders Firstsource-Southeast Group, ) CTVIL CASE NO. 2018-CP-08-02547
LLC )
. . )
Plaintiff, ) CHARLESTON EXTERIORS, LLC’S
) MOTION FOR SUMMARY
v. % JUDGMENT
MI Windows and Doors, Inc., ECC )
Contracting, LLC, Hurley Services, LLC, )
and Charleston Exteriors, LLC )
)
Defendants. )

TO: BUILDERS FIRSTSOURCE-SOUTHEAST GROUP, LLC AND STEPHEN P.
HUGHES, ESQUIRE AND WITT COX, ESQUIRE THEIR AT TORNEYS

YOU WILL PLEASE TAKE NOTICE that the Defendant Charleston Exteriors, LLC by
and through its undersigned attorney, hereby moves, pursuant to Rule 56, SCRCP, for summary
judgment against Plaintiff Builders FirstSource-Southeast Group, LLC. This motion is made on
the grounds that there is no genuine issue of material fact and Defendant is entitled to judgment
as a matter of law.

The Motion will be supplemented by a memorandum of law and other evidence in the
form of affidavits, exhibits, and other admissible evidence.

Specifically, the moving Defendant seeks to show this court that there are no genuine
issues of material fact based on the following grounds:

1. The Plaintiff became aware of all potential claims against the moving Defendant
prior to December 212015 and, therefore, this matter is barred by the three year statute of
limitations.

2. The Plaintiff has asserted claims alleging breach of contract, breach of warranty,
and negligence. These claims are “yeiled indemnity claims” which are disguised as claims for
indemnification and fail pursuant to precedent established in Stoneledge at Lake Keowee
Owners' Ass'n, Inc. v. Builders FirstSource- Se. Grp., 413 S.C. 630, 634, (Ct. App. 2015);

3. Plaintiff’s claims for contractual indemnity are based on contractual provisions

that seek indemnification for Plaintiff’s own negligence. The terms of the contract are neither
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clear or unequivocal. The Defendant has testified under oath as to the circumstances which
surrounded the agreement and those circumstances have served to only further cloud the terms.
The Defendant is entitled to summary judgment on this cause of action due to the axiom that “a
contract of indemnity will not be construed to indemnify the indemnitee against losses resulting
from its own negligent acts unless such intention is expressed in clear and unequivocal terms."
Fed. Pac. Elec. v. Carolina Prod. Enters., 298 S.C. 23, 26,378 S.E.2d 56, 57 (Ct. App. 1989).
See also Concord & Cumberland Horizontal Prop. Regime v. Concord & Cumberland, LLC, 424
S.C. 639, 647, 819 S.E.2d 166, 170-71 (Ct. App. 2018)

4. In the alternative, the Plaintiff lacks standing to assert their challenge, and their
claim is not ripe as it posits a hypothetical scenario which has yet to materialize. See James V.
Anne's Inc., 390 S.C. 188, 193, 701 S.E.2d 730, 732 (2010) (recognizing that "[jlusticiability
encompasses several doctrines, including ripeness, mootness, and standing," Harleysville Mut.

Ins. Co. v. State, 401 S.C. 15,30 n.4, 736 S.E.2d 651, 659 (2012)

WHEREFORE for the foregoing reasons, Charleston Exteriors, LLC, respectfully
requests this Court find that it is entitled to Summary Judgment as a matter of law. This Motion
will be supported by a Memorandum of Law. Furthermore, Charleston Exteriors, LLC, reserves

the right to supplement this motion and present additional arguments.

Respectfully submitted,

s/ C. Clay Olson

C. Clay Olson

Harper Little, PLLC

164 Market Street, Suite 139

Charleston, South Carolina 29401

P: (843) 224-6676

clay@harperwhitwell.com

Attorney for Defendant, Charleston Exteriors, LLC

August 20, 2019
Charleston, South Carolina
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
NINTH JUDICIAL CIRCUIT

COUNTY OF BERKELEY
CTVIL CASE NO. 2018-CP-08-02547
Builders Firstsource-Southeast Group, LLC

Plaintiff,

v ECC CONTRACTING, LLC’S

MEMORANDUM IN SUPPORT OF ITS

MI Windows And Doors, INC.; ECC MOTION FOR SUMMARY JUDGMENT

Contracting, LLC; Hurley Services, LLC;
and Charleston Exteriors, LLC,

Defendant,

TO: PLAINTIFF AND STEPHEN HUGHES, ATTORNEY FOR PLAINTIFF
You will please take notice that the undersigned, as counsel for the Defendant ECC
Contracting, LLC, (“ECC”) submits the following in support for its Motion for Summary Judgment:

FACTUAL/PROCEDURAL BACKGROUND

This case is a derivative action relating to the construction of a single family residence -

development known as The Abbey at Spring Grove constructed and developed by Lennar. The
main action is Patricia Damico, et al v. Lennar Carolinas, LLC, et al, case number 2014-CP-08-
2424, filed October 30, 2014. Initially, the case was filed over foundation/lot grading type issues.
Lennar moved to compel Arbitration in June of 2015. Plaintiffs subsequently filed amended
pleadings asserting claims for the construction of the homes as well. Lennar’s Motion to Compel
arbitration was denied in September 2016, and their motion to reconsider was denied October
2016. In November 2016, Lennar appealed the lower Court’s decision. Lennar has refused to
allow discovery to occur during the appeal and has twice gotten orders from the Court of Appeals

enforcing the automatic stay of this case.
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BFS was served in the Damico case on December 3, 2015 by registered mail. Exhibit 1
Affidavit of Service. Their Answer is dated December 15, 2015, and the certificate of service
indicates that it served via US mail on December 18, 2015. Exhibit 2. The Clerk of Court filed the
Answer on December 21, 2015. They filed the present litigation on December 21, 2018 asserting
claims against ECC for Contractual Indemnity, Breach of express and implied warranties, breach
of contract, negligence, and contribution; ECC was served on January 10, 2019. ECC is alleged
to have installed windows and doors as a subcontractor to BFS.  ECC and BFS executed two
Master Subcontractor Agreements one dated February 26, 2008, and a second dated July 1, 2015.
The Indemnity provision of both contracts, relating to construction defects, is in section 5 on page
6. Exhibit 3.

LEGAL STANDARD

Summary judgment is appropriate if the circuit court finds “there is no genuine issue as to
any material fact . . . » Rule 56(c), SCRCP. In determining whether any triable issues of fact
exist, “the evidence and all inferences which can be reasonably drawn from the evidence must be

viewed in the light most favorable to the nonmoving party.” Hancock v. Mid-S. Mgmt. Co., 381

S.C. 326,329-30 (2009). The purpose of summary judgment is to obviate delay where there is no

material issue of fact involved. Manley v. Manley, 291 S.C. 325, 329 (Ct. App. 1987).

“[S]ummary judgment is [used] to expedite disposition of cases [that] do not require the services
of a fact finder.” George v. Fabri, 345 S.C. 440, 452 (2001). Once the moving party has met the
initial burden of demonstrating the absence of a genuine issue of material fact, the nonmoving
party cannot simply rest on the mere allegations or denials contained in the pleadings, but rather
must come forward with specific facts showing that there is a genuine issue for trial. Boone v.

Sunbelt Newspapers, Inc., 347 S.C. 571 (Ct. App. 2001). Summary judgment should be granted
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when there is a failure of the nonmoving party to make a showing sufficient to establish the

existence of an essential element of that party’s case. Celotex Corp. v. Catrett, 477 U.S. 317
(1986).

Argument

1. Plaintiff’s Claims for Breach of express and implied warranties, breach of
contract, and negligence are merely claims for indemnity in disguise.

BES has only alleged claims as a result of the claims against it in the Damico case. Claims
conditioned on liability to third parties are considered claims for indemnity “in disguise”. See
Stoneledge at Lake Keowee Owners’ Ass’n v. Builders F instSource-Southeast Grp., 776 S.E.2d
434, 439 (S.C. Ct. App. 2015) (holding that, where general contractor did not “suffer their own
damages independent of their obligation to defend themselves in the underlying lawsuit,” trial
court “properly granted summary judgment on [general contractor’s] breach of contract and breach
of warranty cross-claims because they are not independent causes of action from [the general
contractor’s] equitable indemnity claim”). See also Holland v. Hucks Pool Co., Inc., No. 4:15-cv-
00141-RBH, 2016 WL 6157491 (D.S.C. Oct. 24, 2016) (“[The contractor’s] breach of
contract/warranty crossclaim is not viable as a cause of action separate from its equitable indemnity
crossclaim.... [The contractor’s] allegations indicate it did not sustain its own damages as a result
of any breach of contract or warranty by [the subcontractor].... Accordingly, the Court will grant
[the subcontractor’s] motion for summary judgment as to [the contractor’s] breach of
contract/warranty crossclaim....”). Thus, BFS’s claims should be dismissed.

2. BFS’s claims for contractual indemnity are based on contractual provisions
that are neither clear nor unequivocal and thus they fail as a matter of law.

There are two ‘master agreements’ between BFS and ECC, one from 2008 another from

7015. Given the dates of our client’s work, the 2008 contract should govern. However, it is
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irrelevant because the relevant indemnity provision is identical in both contracts. There are
multiple indemnity provisions in that contract, but only one relates to property damage. That
provision states:

To the fullest extent permitted by Law, the subcontractor shall indemnify,
defendant and hold harmless the contractor, the owner, and all of their officers,
directors, agents, and employees from and against any and all claims, suits, losses,
causes of action, damages, liabilities, fines, penalties, and expenses of any kind
whatsoever, including, but not limited to, arbitration or curt costs and attorney’s
fees (such legal expenses to include costs incurred in establishing the
indemnification and other rights agreed to in this paragraph) arising out of or
resulting from bodily injury or death of any person, or property damage, including
loss of use of property, arising or alleged to arise out of or in any way related to this
agreement or the subcontractor’s performance of the work or other activities of the
subcontractor, but only to the extent caused in whole or in part by any negligent
act or omission of the subcontractor or anyone for whose acts the subcontractor
may be liable. The Contractor’s insurance requirements are separate and distinct
from the requirement of indemnification hereunder.

This language is based on the AIA form indemnification language and the key phrase, for our
purposes is “but only to the extent caused in whole or in part by any negligent act or omission of

the subcontractor”. The South Carolina Court of Appeals issued an opinion in Concord &

Cumberland Horizontal Prop. Regime V. Concord & Cumberland, LLC that is directly on point to

this case.

That appeal dealt almost exclusively with the interpretation of contractual indemnity
provisions. The Court of Appeals noted that the standard for upholding a Contractual Indemnity
provision is “clear and unequivocal”. In that case in the underlying Circuit Court Opinion, Judge
Newman held that:

In order for Superior and C&C to defeat Muhler's and Weather Shield's motions for

summary judgment on the contractual indemnity issue, they have to meet the very

high standard of eliminating any possibility that the contract language on which

they rely can be read to limit indemnification to the indemnitor's own negligence.

In other words, in order to prevail on their contract claims, Superior and C&C must

demonstrate that the contract language can only be interpreted to reach the result
that the parties intended to indemnify the indemnitee for the indemnitee's own
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negligence. If any other interpretation of the contract language is reasonably
possible, they cannot prevail on their contract claims as a matter of law.

Concord and Cumberland Horizontal Property Regime v Concord & Concord & Cumberland,
LLC, No. 2010-CP-10-3026, 2014 WL 12783397, at *3 (S.C.Com.PL. Oct. 06, 2014)

One of the two indemnity provisions interpreted by the Court was based on the AIA
provision we are dealing with (the underlined provisions are identical to the ATA A201 Indemnity
Provision):

12.1 SUBCONTRACTOR'S PERFORMANCE. To the fullest extent permitted by
law, the Subcontractor shall indemnify and hold harmless the Owner, the Architect,
the Contractor (including its affiliates, parents and subsidiaries) and other
contractors and subcontractors and all of their agents and employees from and
against all claims, damages, loss and expenses, including but not limited to
attorney's fees, arising out of or resulting from the performance of the
Subcontractor's Work provided that

(a) any such claim, damage, loss, or expense is attributable to bodily injury,
sickness, disease, or death, or to injury to or destruction of tangible property (other
than the Subcontractor's Work itself) including the loss of use resulting there from,
to the extent caused or alleged to be caused in whole or in any part by any
negligent act or omission of the Subcontractor or anyone directly or indirectly
employed by the Subcontractor or anyone for whose acts the Subcontractor may be
liable, regardless of whether it is caused in part by a party indemnified hereunder.

(b) [omitted].

Concord & Cumberland at *1-2 (S.C. Ct. App. Aug. 8, 2018)

Further, Judge Newman has ruled that a General Contractor’s claims for Contractual
Indemnity fail when based on AIA A201. See Seashore Villas v Ocean Keyes Development et al.
Order Granting Subcontractors Motion for Summary Judgment. Exhibit 4.

Because BFS is ultimately responsible to Lennar for the work performed by ECC, it is
impossible for BFS not to be at least partially responsible for any deficient work of ECC. Thus
any and all deficiencies in ECC’s work are concurrent negligence, which our courts have ruled

multiple times is not covered under this indemnity provision.
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3. BFS’s Claims are barred by the Statute of Limitations

Our courts have recognized two types of indemnity contracts: (1) a contract for indemnity
against liability and (2) a contract for indemnity against loss. See Piperv. Am. Fid. & Cas. Co., 157
S.C. 106, 112 (1930). In a contract for indemnity against liability, the obligation to indemnify
arises when the liability is incurred, whereas in a contract for indemnity against loss, the
indemnitee must have made some form of payment before he can assert a breach of the contract.
Jones v. Builders Inv. Grp., LLC, 415 S.C. 321, 330 (Ct. App. 2015).

In this case BFS has pled that it is “entitled to full contractual and common law
indemnification from against Liability”. BFS began to incur liability for attorney’s costs and fees
— damages it seeks against ECC in this litigation when its Answer was drafted and served. BFS’s
Answer was executed and served more than three years prior to the filing of the present action.
Thus BFS’s claims for “contractual and common law indemnification against Liability” are barred
by the three year statute of limitations. SC. Code § 15-3-530 et seq.

4. Plaintiff’s claims are unripe and fail for a lack of standing.

ECC withdraws this ground for filing for summary judgment pending the Court’s ruling on
this motion and BFS’ motion to consolidate.

WHEREFORE for the foregoing reasons, ECC respectfully requests this Court enter an Order
dismissing, Plaintiff’s claims. This Motion will be supported by a Memorandum of Law. First

reserves the right to supplement this motion and present additional arguments.

_SIGNATURE ON THE FOLLOWING PAGE-
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October 9, 2019
Charleston, South Carolina

RICHARDSON PLOWDEN & ROBINSON, P.A.

By: s/F. Heyward Grimball
James H. Elliott, Jr., Esq.

F. Heyward Grimball, Esq.

235 MaGrath Darby, Suite 100
Mt. Pleasant, SC 29464

Phone (843) 805-6550

Fax (843) 805-6599
jelliott@richardsonplowden.com

fherimball@richardsonplowden.com

ATTORNEYS FOR ECC CONTRACTING, LLC
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ELECTRONICALLY FILED - 2019 Oct 10 5:25 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0802547

EXHIBIT 1
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STATE OF SOUTH CAROLINA
COUNTY OF BERKELEY

PATRICIA DAMICO AND LENNA LUCAS,
individually and on behalf of all others
similarly situated, JOSHUA AND BRETTANY
BULETOW, EDWARD AND SYLVIA
DENGG, JONATHAN AND THERESA
DOUGLASS, ANTHONY AND STACEY
RAY, DANNY AND ELLEN DAVIS
MORROW, CZARA AND CHAD

ENGLAND, BRYAN AND CYNTHIA
CAMARA, AND MATTHEW COLLINS,

Plaintiffs,

VS§.

[LENNAR CAROLINAS, LLC, SPRING
GROVE PLANTATION DEVELOPMENT,
INC., MANALE LANDSCAPING, LLC,
SUPER CONCRETE OF SC, INC,,
SOUTHERN GREEN, INC., TIB
TRUCKING/LEASING, LLC, PARAGON
SITEWORK CONSTRUCTORS, INC., CIVIL
SITE ENVIRONMENTAL, INC., AND RICK
BRYANT,

Defendants.

LENNAR CAROLINAS, LLC
Third-Party Plaintiff,

VS,

THE EARTHWORKS GROUP, INC,,
VOLKMAR CONSULTING SERVICES,
LL.C, GEOMETRICS CONSULTING, LLC,
LLAND/SITE SERVICES, INC., MYERS
LANDSCAPING, INC,, A.C. & A.
CONCRETE, INC., KNIGHT'S CONCRETE
PRODUCTS, INC., KNIGHT’S REDI-MIX,
INC., COASTAL CONCRETE SOUTHEAST,
LLC, COASTAL CONCRETE SOUTHEAST
II, LLC, GUARANTEED FRAMING, LLC,
0ZZY CONSTRUCTION, LLC,
CONSTRUCTION APPLICATORS

PPAR 3040898v!

IN THE COURT OF COMMON PLEAS

CASE NO.: 2014-CP-08-02424
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AFFIDAVIT OF SERVICE BY MAIL OF

BUILDERS FIRSTSOURCE -
SOUTHEAST GROUP, LLC
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CHARLESTON, LLC, LANEW
ENTERPRISES, LLC, DECOR
CORPORATION, DVS, INC., RAUL
MARTINEZ MASONRY, LLC, ALPHA
OMEGA CONSTRUCTION GROUP, INC,,
SOUTH CAROLINA EXTERIORS, LLC,
BUILDERS FIRSTSOURCE - SOUTHEAST
GROUP, LLC, AND LOW COUNTRY
RENOVATIONS AND SIDING, LLP,

Third-Party Defendants,

PERSONALLY appeared before me, Kelly J. Gouin, who being duly sworn, says:

That on December 1, 2015, the undersigned placed a true copy of Third-Party
Summons and Lennar Carolinas, LLC’s Answer to Plaintiffs’ First Amended Complaint,
Cross-Claims, and Third-Party Complaint in the United States Mail via Certified Mail with
Return Receipt Requested, Receipt #7015 1660 0000 5071 7976 addressed as follows:

Builders FirstSource — Southeast Group, LLC
CT Corporation System, Registered Agent

2 Office Park Court, Suite 103

Columbia, SC 29223

That said Summons, Answer to First Amended Complaint, Cross-Claims, and Third-
Party Complaint were served on Third-Party Defendant Builders FirstSource — Southeast Group,

LLC on December 3, 2015, by being delivered to said defendant. See Certified Mail

Confirmation # 7015 1660 0000 5071 7976 attached hereto.

By: K{,QM q’ . /84 4
Kelly J. G8uin
PARKER POE ADAMS & BERNSTEIN LLP

SWORN TO BEFORE ME THIS
7th day of January, 2016.

o £l

NOTARY PUBLIC FOR SOUTH CAROLINA
My Commission Expires: November 15, 2017

PPAR 3040898v1
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de

Parker Poe

Kelly J. Geuln Chartestan, 8G
Paralegal Chariotte, NG
Telsphone: 843.727.2667 Columbia, $C
Diract Fax: §43.727,2680 Ralelgh, NC
Kkellygouln@parkerpae.com . Spartanburg, SC

December 1, 2018

VIA CERTIFIED MAIL/RETURN RECEIPT/
RESTRICTED DELIVERY/ADDRESSEE ONLY
Builders FirstSource — Southeast Group, LLC
CT Corporation System, Registered Agent

2 Office Park Court, Suite 103

Columbla, SC 298223

Re: Damico, et al v. Lenn s, LLC, gi al.
Case No.: 2014-CP-08-02404

Dear SirfMadam:

In connection with the above-referenced matter, enclosed for service on Builders
FirstSource — Southeast Group, LLC, please find the filed Third-Party Summons and Lennar
Carolinas, LLC's Answer {0 Plaintiffs’ First Amended Complaint, Cross-Claims, and Third-Party
Complaint. You are hereby summoned and reguired to answer the Third-Party Complaint
herein, within thirty (30) days of receipt of this Istter,

Please do not hesitate to cal me {f you have any questions.

Sincerely,

(ully Po—

Kelly Gouin
Paralegal to Elliotte Quinn, Esd.
klg U.S. Postal Service

Enclosures
Domestic Mail Qnly

For delivery intormatio
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SENDER: COMPLETE THIS SECTION

& Complete tems 1, 2, and 3.

COMPLETE THIS SECTION ON DELIVERY
A. Slgnature

O
® Print your name and address on the reveras X 0 Agent —
#0 that we can return the card to you. f-Jahasan 1 Add
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1, Article Addressad to:

Ruilders FirstSource—Southeast Group, LLC
CT Corporation System

Registered Agent

2 Office Park Court, Suite 103
Columbia, SC 29223
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

COUNTY OF BERKELEY ) CIVIL ACTION NO: 2018-CP-

Builders FirstSource-Southeast Group, LLC, )

)

)

)

Plaintiff, )

)

)

VS, )
) SUMMONS

)

M! Windows and Doors, Inc., ECC Contracting, )

LLC, Hurley Services, LLC, and Charleston )

Exteriors, LLC )

)

)

)

Defendants. )

)

)

)

)

To: Ml Windows and Doors, Inc. ECC Contracting, LLC Hurley Services, LLC
and Charleston Exteriors, LLC

YOU ARE HEREBY SUMMONED and required to answer the Compilaint
in this action, a copy of which is hereby served upon you, and to serve a copy of
your Answer to said Complaint on the subscriber hereto at his office at 25 Rue
Du Bois, Lady's Island, P.O. Box 40, Beaufort, South Carolina, 29901-0040,
within thirty (30) days after service hereof, exclusive of the day of such service;
and if you fail to answer the Complaint within the time aforesaid, judgment by

default will be rendered against you for the relief demanded in the Complaint.
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Beaufort, South Carolina

December 21, 2018

HOWELL, GIBSON & HUGHES, P.A.

By: s/Stephen P. Hughes
Stephen P. Hughes

Post Office Box 40

Beaufort, SC 29901-0040

(843) 522-2400

Attorney for BuildersFirstSource-
Southeast Group, LLC
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

COUNTY OF BERKELEY ) CIVIL ACTION NO: 2018-CP-08-

Builders FirstSource-Southeast Group, LLC
Plaintiff,

VS.

MI Windows and Doors, Inc, ECC Contracting,

LLC, Hurley Services, LLC, Charleston Exteriors,
LLC

COMPLAINT

Defendants.

e e’ e’ e’ e’ e S S S S S e S N e S

The Plaintiffs, Builders First Source-Southeast Group, LLC, complaining of
the Defendants, Ml Windows and Doors, Inc., Hurley Services, LLC,
Charleston Exteriors, LLC, and ECC Contracting, LLC, would respectfully

allege unto this Honorable Court:

1. That the Plaintiff Builders FirstSource-Southeast Group, LLC (hereinafter
sometimes “BFS”), is informed and believes that Ml Windows and Doors,
Inc. (hereinafter sometimes “MI"), is a corporation organized under and
existing pursuant to the laws of one of the states of the United States,
which corporation was, at all times relevant hereto, engaged in the
business of designing, engineering, manufacturing, distributing, selling,

and/or delivering its products, including windows and doors, for use in
1
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commercial and/or residential construction, including such transactions in
Berkeley County, South Carolina, and/or that the said MI Windows
anticipated the use of its products in Berkeley County, South Carolina; that
BES would further show that Ml Windows' products were used in
construction of the subject residences at The Abbey at Spring Grove
Plantation, located in Berkley Court, South Carolina.

That BFS is informed and believes that ECC CONTRACTING, LLGC,
CHARLESTON EXTERIORS, LLC, AND HURLEY SERVICES, LLC are
limited liability companies organized under and existing pursuant to the
laws of one of the states of the United States, which companies, at all
times referenced herein, conducted business, in whole or in part, in
Berkeley County, South Carolina. That BFS is further informed and
believes that the aforesaid ECC Contracting, LLC (hereinafter sometimes
“ECC"), Charleston Exteriors, LLC, and Hurley Services, LLC provided
materials and/or services in connection with window and/or door
installation, during original construction of the subject residences.

That Plaintiffs, Patricia Damico, by, litigation commenced designated by
Civil Action Number 2014-CP-08-224, (hereinafter sometimes “the
underlying action”) in the Court of Common Pleas for Berkeley County,
South Carolina, seeking recovery of damages allegedly occasioned by
deficiencies in design, development, construction, and/or component
materials of the subject residences within The Abbey at Spring Grove

Plantation. The specific allegations by the Plaintiffs in the underlying

2
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action are more particularly set forth in that certain Amended Complaint of
the Plaintiffs, dated and filed November 23, 2015, and designated in the
Court of Common Pleas for Berkeley County, South Carolina by the
aforesaid Civil Action Number, the contents of which (subject to the
allegations set forth in the Amended Answer and Fourth Party Complaint),
as filed therein by Builders FirstSource are hereby fully incorporated by
reference.

That, Lennar Carolinas, LLC, by its responsive pleadings to the Plaintiffs’
Amended Complaint, in the underlying action has also asserted third party
claims, including such claims against the Plaintiff herein, BFS.

That BES has thus been subject to suit, as a third party defendant, in the
underlying action, by Lennar Carolinas, LLC, seeking recovery of
damages alleged within the underlying Amended Complaint of the
Plaintiffs. The specific allegations of the Lennar Carolinas, LLC are set
forth within that certain Answer to the Amended Complaint, and Third
Party Complaint, dated November 25, 2015, and filed on behalf of Lennar
Carolinas, LLC in the underlying action in the Court of Common Pleas for
Berkeley County, South Carolina, the contents of which (subject to the
allegations set forth in the instant Amended Answer and Fourth Party
Complaint), are hereby fully incorporated herein by reference.

That BFS has denied the material allegations as asserted against it in the
Third Party Complaint of Lennar Carolinas, LLC in the underlying action.

FOR A FIRST CAUSE OF ACTION AGAINST
M WINDOWS AND DOORS, INC.

3
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10.

11.

That each and every allegation set forth in the preceding paragraphs
hereof is hereby re-alleged and reiterated as fully as if set forth herein.
That Defendant MI Windows and Doors, Inc., was responsible for the
development, manufacture, and sale of materials and/or services,
including windows and doors, for proper quality control, and for
compliance with the contract documents, industry standards, and
requirements of the relevant building codes, in connection with original
construction of the subject residences at The Abbey At Spring Grove
Plantation. In the event that the Plaintiffs and/or Lennar Carolinas, LLC in
the underlying action, establishes that windows and/or doors, provided to
BFS, for installation at the subject structures, were not in compliance with
the relevant contract documents, industry standards, and/or building code
requirements, then and in that event Ml has failed properly to execute its
duties, which failure has allegedly caused those damages asserted by the
Plaintiffs and/or Lennar Carolinas, LLC in the underlying action.

That the subcontract agreements between Builders FirstSource-Southeast
Group, LLC, and Defendant, MI Windows and Doors, Inc., provide for
contractual indemnification in favor of BFS.

The circumstances as set forth herein give rise to a special relationship
between Builders FirstSource and MI Windows and Doors.

That to the extent, if any, that BFS may be held liable to the Plaintiffs,
and/or to Lennar Carolinas, LLC, and/or to others in the underlying action,

such liability would be a direct and proximate result of the wrongful acts,
4
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12.

13.

14.

omissions, negligence, and/or representations of M, which have damages
BFS, as BFS has been subjected to liability and has incurred
consequential damages in having to expend attorneys fees and costs In
defending against the referenced claims.

That BFS is entitled to full contractual and/or common law indemnification
from MI Windows and Doors, Inc., for and against any liability which BFS
is found to have to the Plaintiffs and/or to Lennar Carolinas, LLC, or to
others in the underlying action, and BFS is also entitled to damages for
any negligence, as aforesaid, on the part of Ml, entitling BFS to recover
from MI its attorneys fees, costs, and other expenses incurred in
defending the underlying action, and further entitling BFS to recover from
MI any sums which Builders FirstSource may be held liable, or may pay in
settlement, to the Plaintiffs, to Lennar Carolinas, LLC, and/or to others in
the underlying action.

FOR A SECOND CAUSE OF ACTION AGAINST
Ml WINDOWS AND DOORS, INC.

That each and every allegation set forth in the preceding paragraphs
hereof is hereby re-alleged and reiterated as fully as if set forth herein.

That to the extent that the allegations in the Plaintiffs’ Amended Complaint
and/or the Third Party Complaint of Lennar Carolinas, LLC, in the
underlying action may be established, then and in that event Ml was
negligent, careless, and reckless in the design, manufacture, supervision,
engineering, inspection, sale and/or supplying of services and/or products

outlined above and incorporated in the project.
5
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15.

16.

17.

18.

That as a direct and proximate result of such negligence, careless, and
reckless, BFS has been damaged in the amount of any monies it is
adjudged to owe Plaintiff, the Third Party Plaintiff, or others in the
underlying action, or which it pays the Plaintiff, the Third Party Plaintiff, or
others in settlement of the Plaintiffs’ or other’s claims in the underlying
action, plus the costs of investigation and defense of such action,
including, but not limited to, attorney’s fees.

Upon information and belief, BFS is entitled to judgment for actual
damages against Ml in the amount of any monies BFS is adjudged to owe
Plaintiff, the Third Party Plaintiff, or others in the underlying action, or
which BFS pays Plaintiffs or others in settlement of the Plaintiffs’, the Third
Party Plaintiff's, or other’s claims in the underlying action, as well as fees
and costs incurred in investigétion, defense, and/or settlement of such
claim, including, but not limited to, attorney’s fees.

FOR A THIRD CAUSE OF ACTION AGAINST
MI WINDOWS AND DOORS, INC.

That each and every allegation set forth in the preceding paragraphs
hereof is hereby re-alleged and reiterated as fully as if set forth herein.

That MI, expressly or impliedly warranted that its products used in
construction of the subject residences at The Abbey at Spring Grove
Plantation would be of the highest quality and in conformance with
generally accepted standards of the building components, architecture,
and/or construction industries, and that the materials, specifications,

instructions, etc. would comply with generally accepted principles in the
6
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19.

20.

21.

22.

industries. MI expressly and/or impliedly warranted that the windows were
merchantable, suitable and fit for use in construction the subject
residence, and that such materials would be free of defects. To the extent
that the allegations of the Complaint or the Third Party Complaint in the
underlying action may be established, Defendant, M, breached its implied
and/or express warranties.

That as a result of the aforesaid breaches of warranties, BFS has incurred
damages in the amount of any monies it is adjudged to owe the Plaintiff or
others, or which it pays Plaintiff or others in settlement of the Plaintiff's or
other's claims in the underlying action, plus the costs of investigation and
the defense of such claim, including attorney’s fees.

That upon information and belief, BFS is entitled to judgment against M in
the amount of any monies it is adjudged to owe Plaintiffs, the Third Party
Plaintiff, or others in the underlying action, or which it pays Plaintiff or
others in settlement of the Plaintiffs or other's claims in such action, as
well as costs and fees incurred in the investigation, defense, and/or
settlement of such claim.

FOR A FOURTH CAUSE OF ACTION AGAINST
MI WINDOWS AND DOORS, INC.

That each and every allegation set forth in the preceding paragraphs
hereof is hereby re-alleged and reiterated as fully as if set forth herein.

That the Plaintiff, BFS, is informed and believes, that if it is found to be
liable to the Plaintiffs, Third-Party Plaintiff, or others in the underlying

action, then and in that event Ml is a joint tortfeasor and BFS is entitled to
7
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23.

24,

25.

26.

contribution from MI, jointly or severally, pursuant to the provisions of the
South Carolina Uniform Contribution Among Joint Tort Feasors Act,
Sections 15-38-10, et seq, South Carolina Code of Laws 1976, as
amended.

FOR A FIFTH CAUSE OF ACTION AGAINST
MI WINDOWS AND DOORS, INC.

That each and every allegation set forth in the preceding paragraphs
hereof is hereby re-alleged and reiterated as fully as if set forth herein.
That, upon information and belief, heretofore, BFS entered into an
agreement with MI whereby M| agreed, in consideration of payment by
BFS, to provide various windows and/or doors to be used in conjunction
with construction of the subject residences at The Abbey at Spring Grove
Plantation, which materials would be in accordance with relevant plans
and specifications, industry standards, code requirements, and otherwise
suitable for use in conjunction with the contemplated construction.

That BFS paid to MI the consideration required under the aforesaid
contract.

That in the event that the allegations of the Plaintiffs’ Amended Complaint,
or the Third Party Complaint in the underlying action, are established, then
the materials provided by Ml pursuant to the aforesaid contract with BFS
were not in accordance with the requirements of said contract, rendering
the Fourth Party Defendant, Ml, in material breach of its contract with

BFS.
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27.

28.

That as a result of the aforesaid breach and/or breaches of warranty, BFS
has incurred damages in the amount of any monies it is adjudged to owe
to the Plaintiffs, Third Party Plaintiffs, and/or others in the underlying
action, or which it pays to the Plaintiff and/or others in settlement of the
claims of Plaintiffs or others in such action, plus the cost of investigation
and the cost of defense of such claim, including attorney’s fees.

That upon information and belief, BFS is entitled to judgment against the
Defendant, MI, in the amount of any monies it is adjudged to owe to the
Plaintiff and/or others in the underlying action, and/or which it pays to
Plaintiff and/or others in settlement of the claims of the Plaintiff and/or
others in the underlying action, as well as costs and fees incurred in the
investigation, defense, and/or settlement of such claim, including attorneys
fees.

FOR A FIRST CUASE OF ACTION AGAINST

ECC CONTRACTING, LLC, CHARLESTON EXTERIORS, LLC, AND HURLEY

29.

30.

SERVICES, LLC

That each and every allegation set forth in the preceding paragraphs
hereof is hereby re-alleged and reiterated as fully as if set forth herein.

That the Defendants, ECC Contracting, LLC, Charleston Exteriors, LLC,
and Hurley Services, LLC were responsible for provision of materials
and/or services in connection with the installation of the windows and
doors of the subject structures at The Abbey at Spring Grove Plantation,
for proper quality control, and for compliance with the contract documents,

industry standards, and requirements of relevant building codes. In the

9
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31.

32.

33.

event that the Plaintiff and/or the Lennar Carolinas, LLC in the underlying
action establishes that the materials and/or services provided by the BFS
were not in compliance with the relevant contract documents, industry
standards, and/or building code requirements, then and in that event ECC
Contracting, LLC, Charleston Exteriors, LLC and Hurley Services, LLC
has failed properly to execute its duties, which have allegedly caused the
damages alleged by Plaintiffs and/or Lennar Carolinas, LLC in the
underlying action.

That the respective subcontracts between Builders FirstSource-Southeast

Group, LLC and (a) ECC Contracting, LLC, (b) Charleston Exteriors, LLC,

and (c) Hurley Services, LLC provide for contractual indemnification in
favor of BFS.

That the circumstances herein give rise to a special relationship between
Builders FirstSource and ECC Contracting, LLC, Charleston Exteriors,
LLC and Hurley Services, LLC.

That to the extent, if any, that BFS may be held liable to the Plaintiffs
and/or Lennar Carolinas, LLC, and/or to others in the underlying action,
such liability would be a direct and proximate result of the wrongful acts,
omissions, negligence, and/or representations of ECC Contracting, LLC,
Charleston Exteriors, LLC and Hurley Services, LLC which have damaged
BFS, as Builders FirstSource-Southeast Group, LLC, has been subjected

to liability and has incurred consequential damages in having to expend

10

000191

JHSZ080408L0ZHASYD - SV Id NORINOD - ATEDRITE - Nd 62°6 02 320 610 - T T ATIVOINOHLDT T



34.

35.

36.

attorneys fees and costs in defending against the claims of Plaintiffs
and/or Lennar Carolinas, LLC in the underlying action.
That BFS is entitled to full contractual and common law indemnification
from the ECC Contracting, LLC, for and against any liability which the BFS
is found to have to the Plaintiffs, Lennar Carolinas, LLC, and/or to others
in the underlying action, and BFS is also entitled to damages for any
negligence, as aforesaid, on the part of ECC Contracting, LLC,
Charleston Exteriors, LLC and Hurley Services, LLC entiting BFS to
recover from ECC Contracting, LLC, Charleston Exteriors, LLC and Hurley
Services, LLC its attorneys fees, costs, and other expenses incurred in
defending the underlying action, and further entitling BFS to recover from
the ECC any sums for which BFS may be held liable to the Plaintiffs, to
Lennar Carolinas, LLC, and/or to others in such action.

FOR A SECOND CAUSE OF ACTION AGAINST
ECC CONTRACTING, LLC, CHARLESTON EXTERIORS, LLC, AND

HURLEY SERVICES, LLC

That each and every allegation set forth in the preceding paragraphs
hereof is hereby re-alleged and reiterated as fully as if set forth herein.
That ECC Contracting, Charleston Exteriors, LLC and Hurley Services,
LLC made express warranties that materials, services, and/or
workmanship provided in conjunction with their services at the subject

complex would be as required by and in accordance with the contract

documents, applicable building codes, and industry standards.

11
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37.

38.

39.

40.

41.

That the respective subcontract agreements between BFS and (a) ECC
Contracting, LLC, (b) Charleston Exteriors, LL.CC, and (c) Hurley Services,
LLC include provisions by which ECC, Charleston Exteriors, and Hurley
Services expressly undertook to provide materials and services in
accordance with the contract documents.
That in the event that the Plaintiffs and/or Lennar Carolinas, LLC in the
underlying action prove that the materials or services provided by BFS
were not in accordance with the requirements of the contract documents,
industry standards, or relevant building requirements, then and in that
event ECC Contracting, Charleston Exteriors, and Hurley Services has
materially breached their express warranties.
That BFS is entitled to judgment against ECC Contracting, Charleston
Exteriors, and Hurley Services in the amount of any judgment which the
Plaintiffs, Lennar Carolinas, LLC, and/or others may obtain against BFS,
in the underlying action for breach of any expressed warranties on the part
of BFS, plus the BFS’s costs for defense, inclusive of attorneys’ fees.

FOR A THIRD CAUSE OF ACTION AGAINST
ECC CONTRACTING, LLC, CHARLESTON EXTERIORS LLC AND

HURLEY SERVICES, LLC

That each and every allegation set forth in the preceding paragraphs
hereof is hereby re-alleged and reiterated as fully as if set forth herein.
That ECC Contracting, Charleston Exteriors, and Hurley Services made

implied warranties of workmanlike service in connection with their services

in construction of the subject complex.

12
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42.

43.

44,

45.

46.

That in the event that the Plaintiffs and/or Lennar Carolinas, LLC in the
underlying action prove that the services of BFS were deficient, then and
in that event ECC Contracting, Charleston Exteriors, and Hurley Services
have materially breached their respective implied warranties.
That BFS is entitled to judgment against ECC Contracting, Charleston
Exteriors, and Hurley Services in the event, and to the extent, that the
Plaintiffs and/or Lennar Carolinas, LLG in the underlying action may obtain
judgment against BFS for breach of implied warranties of workmanlike
service.

FOR A FOURTH CAUSE OF ACTION AGAINST
ECC CONTRACTING, LLC, CHARLESTON EXTERIORS, LLC AND

HURLEY SERVICES, LLC

That each and every allegation set forth in the preceding paragraphs
thereof is hereby re-alleged and reiterated as fully as if set forth herein.
That ECC Contracting, LLC, Charleston Exteriors, LLC and Hurley
Services, LLC owed a duty of care in providing services and materials in
connection with construction of the subject complex.
That in the event that the Plaintiffs and/or Lennar Carolinas, LLC in the
underlying action prove that due care was not exercised in the provision of
materials andfor services by ECC Contracting, LLC and Charleston
Exteriors, LLC and/or Hurley Services, LLC and/or BFS, then and in that

event ECC, Charleston Exteriors, and Hurley Services have breached

their duties of due care.

13
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47.

48.

49.

50.

That in the event that the Plaintiff and/or Lennar Carolinas, LLC obtain
judgment against BFS in the underlying action as a direct, foreseeable,
and proximate result of the negligence of ECC, Charleston Exteriors, and
Hurley Services then and in that event BFS is entitled to judgment against
ECC, Charleston Exteriors, and Hurley Services for the amount of any
such judgment, plus costs of defense, inclusive of attorneys fees.

FOR A FIFTH CAUSE OF ACTION AGAINST
ECC CONTRACTING, LLC, CHARLESTON EXTERIORS, LLC, AND

HURLEY SERVICES, LLC

That each and every allegation set forth in the preceding paragraphs
hereof is hereby re-alleged and reiterated as fully as if set forth herein.
That ECC Contracting, LLC, Charleston Exteriors LLC, and Hurley
Services, LLC were contractually responsible for provision of adequate
materials and services in connection with their respective undertakings
regarding construction of the subject complex.
That in the event that the Plaintiffs and/or Lennar Carolinas, LLC in the
underlying action prove that the contract of BFS was breached due to
improper or adequate materials and/or services provided by the ECC
Contracting, Charleston Exteriors and/or Hurley Services, then and in that
event ECC, Charleston Exteriors, and/or Hurley Services have materially
breached their respective subcontracts, by failing properly and adequately

to provide materials and services in connection with construction of the

subject complex.
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51. That in such an event, BFS is entitled to judgment against ECC
Contracting, Charleston Exteriors, LLC and/or Hurley Services, LLC for
the amount of any such judgment, plus costs of defense, inclusive of
attorneys’ fees.

FOR A SIXTH CAUSE OF ACTION AGAINST
ECC CONTRACTING, LLC, CHARLESTON EXTERIORS, LLC AND
HURLEY SERVICES, LLC

52. That each and every allegation set forth in the preceding paragraphs
hereof is hereby re-alleged and reiterated as fully as if set forth herein.

53. That the Plaintiff, BFS, is informed and believes, that if it is found to be
liable to the Plaintiffs, Third-Party Plaintiff, or others in the underlying
action, then and in that event ECC Contracting, LLC, Charleston Exteriors,
LLC and/or Hurley Services, LLC are a joint tort feasor and BFS is entitled
to contribution from ECC Contracting, LLC, Charleston Exteriors, LLC
and/or Hurley Services, LLC jointly or severally, pursuant to the provisions
of the South Carolina Uniform Contribution Among Joint Tort Feasors Act,
Sections 15-38-10, et seq, South Carolina Code of Laws 1976, as
amended.

WHEREFORE, Builders FirstSource-Southeast Group, LLC having set
forth its Complaint, prays as follows:
a. That this Plaintiff be granted judgment on its claims against Ml
Windows and Doors, Inc., ECC Contracting, LLC, Charleston Exteriors,
LLC and Hurley Services, LLC;

b. That this Plaintiff be granted a jury trial on all matters so triable;
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c. That this Plaintiff be granted such other and further relief as this Court

may deem just and proper.

Beaufort, South Carolina

December 21, 2018

HOWELL, GIBSON & HUGHES, P.A.

By:s/Stephen P. Hughes
Stephen P. Hughes

Post Office Box 40

Beaufort, SC 29901-0040

(843) 522-2400

Attorney for Builders FirstSource-
Southeast Group, LLC

Bar No: 2805
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BUILLERS TIRFLSOURCH ~SOUTURAYL GROUP LLC
MLASTER SUBCONTRACTOR AGREEMENY

THIS MASTRE SUBCONTRACTOR AGREEMENT (this “Agreomotit™ Is ehlered nja
eflootlve aaof _f Ju Ly . 201/ betwesn Buildars FirgtSguree~Souihoast Group, L1C,
a Pelmyire Mindted liability compairy, ddgress: 2001 Bryan Siveet, Sulte 1600, Dallas, K 75201,

telol;houe} , gy , Contlaot:
p-ntailt, @bldneom (“Contraelor™), ond & &‘ﬁ_d_,ﬁ){ﬂm’fw& WAL
ddross,_JOL SARKL=AERRY [ANE. - LADZ. 256 v
(elephone: @/ﬂs_‘ﬁﬁ'ﬁz«i?, ﬁnx:(ﬁ’d,)%/’ﬂﬁf)/ ‘(.‘ﬁntno!:_m_“___%P '/45313 .

e-mall_ECLlonT @ }M'/'/t?o o7 (“Suhesptindtoy”),

SECTION 1 hifroditetion,

& Work Tils Agreomont contnlns the bagle ferms and gouditlons wider whoh Subcolraitor narées
lo proyido ma(giinls duci/oi 1o perGinm serviues (e “yFo1gY) o) thge to time for Controlor an iy
projeet (i Pigigel”). TIME (5 OF THE RSSENCR. (1wl ppply to and goyorn all Watk raquasted
by Clontiactos front Subosnitator abany ot Mllosying the dale of ihls Agreamont; yuloss othey {erms
aindd conclifforis nte speotifenlly ageged {0 Inwriting by Contrrotor with rospoet vo paitiouluy itginig.of
Work av uptil flls Agroomont s fonminated a8 Iieiotivalter providod. 10 aceordance with the lerms atl
condlitions gontpingd iy (hig Sgrooment; Subganifactor wiil pertoriny and tinish @ a good nd
woukmautike hiamer, aacd W Aralah atl required malerials, lbor, equipment, supplies and laols lory
1o Work doseribod fiont 1iie o Lild [0 Contiolor onniy Peajest, Projoots iy or may holbb osvied
or conttolles! by Conitastors customor (fhe “Qsynor™), T {1 Wotkaultt ho pectormed-n acsoiklance wilh
phiws, speoffivations, dravehigs aid sehadutds for the Work, and auy mipplomomnl fopms bd-dongilfons
to Ul Agresmont, all of gl dre, o Wil bo, on filo af fhie offico of the Contipstor (e “Coutrael
DRovmuents™ nid ineorpornted iie {he Agréenient by referenee as ifTully sev fortls, Contgactor will liavo
the Hight al any vims to supplement the plans nd speolrientions for the Work wiih adelitiounl or-
replicement dravings and schatjules pr olhor doartiehls nigl upon so doing sueh drasvings gl
sehedulfos will (mmedigtely bosawe part oF the Condraotl Doetnyents. Tho Confiavt Doouments,
inoluding apy tnge sehedalos, miy bo yotonded andior gupplemanted from Line lo g by dlving
Subeontrpetor weilton nolloe thereall  Subdoniractor's only vemedy i e dyeal an amendment oy
snpploment to the Canfenotor Dovnwionts vinterially uereases the cost or ditteylty of [wrlbmmnce by tht
Subeantenctor s fo forminato this Agreamoit by wrilten iotleo to Conttgetor witlin 24 hours alor
Conterotar doltvers such amendimerit or suplement to Subgontraclor,

b Wark Oviloys [t s cantemphated undet this Agreansont hatSwbeontlactor may pertorot Wik on
nigltiplo prajeets L MuIplo locutionss The dosaription, vomplotion date, speeial conditions, aidl cost of
Work to bo pecforme oiv i Profiel will bo xel forlly i the syrilten purchase order of work oxdor (fogether,
"Wk Order™) dellygred by Contenolof (n Suboanirnclor roldting to tisad Projeot, Such Work Oréﬁ' )

Rldr
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org lucorpaied horaln by vefsrence as if fully aat forth, Tl Waork deserihed Iy Work Ordors must he
péslomied undes the (@ms 6f thls Ageeemont,

o B, Tlis Agteomont shinfl b foran iwillal trm of threw (3) yearg, Uyion tho oxpinticn Gl'shioh
nivial) tersm op nuy reewpl ferm, ihis dgdicument Shall nitomaticafly rgnew for sybseyhient 01w (1) your
paviods wnlaks oithor paity gl sorllian notion to iy plior parly Usal It s slestiu to torminpla {lls
Atireoment of 1l dud af s Wi oureont e, Sugh weltlon inatlee of Intont fo terinbiato winst bo ghyon ol
fast sity (60), but not moro than ano huiiyed fwenty {120), days pricr (o tho el of'the thon ciffront
feran The provisions of Buetlons 3, 4 sud § shall survive terminatlon of this Agrocment, 11 Contraclor
lorvinatos (his Agreorent, Confraetur will pay fo Subeantniclor simis due (o (o Work perforned to (i

dinte of forminatfon, w piayided In geullon 8,

A Nothes, Ay ol ar saimmmalontionhurétnder or In duy dgreemont entoret! Iito I eonnestion
wlih the dransadtions contemploted higreby ninsh by hi widting and glvon by dupositing (w snme in e
Unites) Sfates mall iddeessed fo the pardy fo o nolifled, posthge prepatd, ang rogeistorsd oy eoctified with
relum vgeoljit raquostad, or by dollvortnp thé-same in porson or by fosinlle teansiisston. Sueli wotlee
shull be cteomod veeefvad on the daté on whiioh it I hand-clelfygred or ncolyaq by fgsimile hihsurlsslon
ot on 1o, (i busipess day Tollowiyis the dite of which 1t is so malfeql. For pieposes of ntics, ihd
aditoses oftho partiesshal! b as sgt faitivor the fromt dnio of ks Agreoment, Any parky iy Shange Js
iddress Dor notles by welfton nofloo given to tho ather pertlos It accordance with {hls Seoflont,

SBCITON 2, Matortals and Warknianshij, -
Subeontraslof dprees.g conindnge Work o Projodts, upait veiuest by Contractor, Suboonlenetor ngeges (o
provicle all labut, services, vypipment, and (bals iedossary @ complste the Wark,

ne Spopo o Wolkj Iuawlolgo of Bit; Plaws e Speefiontfons. Subronfrdoelof shall take-all
netion ngegssacy, {» Imriliarize lse P lgrenplogees; ngehls, and subounitmelsts wilh the seopo and
requireniaiits of'the Work, fhe axlstimpsito canditlons, and any work to bo potfarined by othels thak ving
atter tho perferpaes of tid Worls, subuoiiraotor shall souiiim. ting (he Conract Docwineily tte
oorreel abd toungditoly notiiy Continvtorof any shiow and/or onissians,

b Cinnge Orders, Confrroor niay mike nny shinges (v e antinsor seogie o s Work; provide,
owovar, thatany ehavges wenlling in'a oltarpe n prive hiwst bo ageed 16 In writing by Suljcoutindor
and Contmotor priorto the Waikbotng perfprmd, Sithdonlraotorghnll be notldl of ohanges by wrllon
ehthge ordor. Subconrivtor shall nol pertorm wny. exira work withoul \gritten nuthorization by
Contiidtor, '

e, Protectlon of Woik, Subson(riéior alinld bope sl sk ol toss or dinvinge to the Worl regultiiy
from aniy cause-whatsoover wfil Suboontractor hng dnielod s Work on i Projeot s sugh work fins
tioon aeaoptud by Cofifeaston and Ownet, Subeotilractoy shll nt o)t fhores, and - 1is oxpause; proweet oll
ol lts Inbov, taterials {cdardlpss of who suppliod such iptorlalg), supplies, tools, and equipmit (d
(hose of its smployeos, aaonty, pud subooriraglors) upngl iy daningo, Injuty, desteoation, Ihefl, or loss.
Subicatitengtor shall, l {(s expenst, promplly repedr-or topliee dingo (0 1hd Work ovdamugs 1o auly!
athér compononys i Projest resulflip rom the acllvitids o€ Subeontinstor or igemplogeas; agonts,

or S“hl‘afi“‘ I'llﬁ(('ll'ﬁ. ‘
ST| A

Criltragtor
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A Safoly apd Envirommonial,

(1) Compllange Wit Ltwg, Sybeoniracior wiil-ciwefuitly oheok fhe dragings, plans, andl
spevifiontions for canformity with ol locol, sudte, airel Fedéud Jnts, aogley, rutley, undt repulations hearing
ol the Work (tho* L") belore voifimenshig o Worle, Unlegy Conlraoter' ov Oyyel dthorwiss fgFcos
inv weilting, boforo commancamon’ ot the Work Subsaquiravtor wlll obtaln il {tg sole gt ansf uspenseall
parutlts nocossary for the Watk, Sulscontiiolor Wit oomply with produet imaniietiiror's spevifoalions
and will glve all notioss and comply Wil all Ly bearlng o the Work, inolading by way of
onyerations ad vof (ntitarion, snfely, houlth, i snvironmentnf riles it regafntlons ostublishyel by
or-putsuniil to Reclanl, glate, aad looal gafely audonvivonionial laws, Subcongeagior al all Umes will
Jurttish {0 (s agonts ad enploydos o Kifo plngo ol eiiployment, (MGidsennurastor absorves any viplatlon
of Law, 3t Wil inunediatoly roport sueh viofatlan (o Conteactar tn twrlting, Sidsconfrastor will bé
rasponsible Tor any fnes, olirges, fnskind training or supplics, of penaliies rolated 1o he Wotlk,
tnofudlng, siihwout limltation, fines; olurgos, andfor penaliley valnted 1o o operation o Fequipsdn), the
Subeonbactor's pertormanes of (he Wk, tho hangdling of maidtints, o any other functlon that Is lit
violatlon of the Lasy, Al workinanship and matetlald Wil conform (o Law and, if tho Subsonfrdtor
portonis or pormits the porformanee olaty Work nof In sompllianee with L, i wilFimmethately easo
sush Work ta bo vedona and bear ol cosfs I vonneotion therewlih, Tho Work, is perfopmed; will meot
Wwith the approval ofy and pass any nspeotion ol any poverantontl authorlty hoviogfurlsdistion thepeaf.
It the Work 1§ belng constivoled unlor apcoi'[ianl (g of the Kederal Honslng Administiallon or thy
Velardns Admiulatation, the Work will meet ihe requiroments pF these povernmantal agenoles. Mo
Work Wil by desned gonplete vl tnal tnspeetion s ade and apptoval is redotved Gom evéry
aovarmeritl authortly whose ipptoval 18 reculved.

@ Mhe Qétupadipint Saluly A Yeadlh Adumis@rntion il“m”) el the vhegwmengal
Protoetion Agongy (“TRAY Rogulations hnve beon .prpmulgnlgtl iy OSHA dnd BPA ("Bo:ﬂul_ﬂ(lgl@“)
that requirs all conttaslord and atibovtitrefors to exehangs Matorlp Saloty Daa Shaoty (“"MSDE")
shure Wnfornantion abont pregantionuyy meashives edossary to profost all watkers ona bitilding peojest,

Stiboosiliniotor dgroes s Fllows:

(MY Subgonteidlar will ully comply with the Rogitations andl wil conpetalo with
Contrnear antlor Swiier ahd all sboonlmelors of Owper n ordler 1o assurs ponplinhge
with 1hg Rpgulations.

() Subeontrgelor hewwby aseypls i Craspotistbility and liablity lar the fenjnlig of 1ts
anplnyees as Lo all precautiviiny (Iensnod LWeossary (@ prafsol siiol amployges durlig both
yatine aitd emafgoney-situattons on the Préjevt:

(¢ TO THE FULLEST BXTENY FERMUIXED  BY LAW,
SUBCONTRACTOR WILL INDEMNITY, DEFEND, AND NOLD
FEARMIESS THIE CONTRACLOR, THI OWNER, AND ALL OF THEIR
OUFTCERS, DIRECTONS, AGENTS, AND BMPLOXENS TROM ALl
GLAIMS, DAMAGTS, LIABILITTES, AND CAUSES Ol ACTION PHAT
ARISI, TROM THE TAILURE OF SUBCONTRACTOR 10 COMPLY

Suéégzif
“Ustimgtor

ECQonn3
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WIT P KEGULATIONS,
(1) Subsonidotor ol ags)st Canteaoige iy complying swith tho Regulddions.

() Subdpivractor W not 0se Aty chomiopls o 1t porfoimunee OF fho Work for
C'onttactor op thgaipardle any ¢homionls Into imaterlals or prodiots supplied to Costiragior ai
to (he Prajest unlisy Suboontmvtor hus givel Clontraslor jriox weitten nolfee ol the
oxisfonco nnl {ho pssible exposura Lo ayoh clwmlonl, has doltvered av MSDS W
Conlfraptor, and-has ¥eed {ved o wiilen consent of Con (autorto use-shoh abemidals.

() Subeontradip’sSafoty Progiiin gpbeontraelor’s safely progeat-nust spedoully wddress;
umong ofher sploly fssues, sonfolding, fall hazardls, ronching, and ghorlng, os mny be applicabilo.. oy
sfpard haf® Jobs, nppidvedt sitely helniots ad-hard solod shoes mitst be ot at theProjeot ol ol limos,
dnfoly glissos mustbe worn sylion posyer cqiipuens is setl, $ubvorteaslor shull erect anctsumiintadt 1)
roagonnble safspunrds it safety and pristection, inelaciingy Bul fof Hmitsd fo, nesossary slBuags;
proleotive hayelors, and othor svaviings st hazars. Bibeottraotor shall frndsl Al Cognong
bawdendos, mud othat lioms requivod foy publis snfefy and tightsataviy matntenance reqalred by the
Instatintin of the Work, $afety vests il bo wora in the publie Flght-6-woy. '

(1) Doyt I Subsanfraefor jiiils lo iImmedinioly somply wilh safety and anvironmenial
reculvomefts allér virsal or yerition potlae: from COptinglot, Conlyaotor iy oarreet fho ylotation wd
dedttol tho cost fom vity Pactial Prgniont ov final payient i adgiiion. (o all othorremeios avntlable-to
Cantraotar Hofuding, Withowl [lm:mt-lou,'consequbﬁtlul domdigos. Subdantiaptor shatl pay miy fifes
ussessgd o Owner or Conlgotor due 16 tho pots, omlgsions, o negllgenee ol Subepntractor IF
sansiruetion at the Brojoot ti wholg oF tn part Is delayed or Unllees by any governisntol puthority os
result o Subgontrpgtot’s Waork, Subeontruptor shoall puy fo Gonlynotovus liquidated damages, andnolas
o powalty, Ihe amoint af 5200 pay o (or mlatmniy ten 1 0) lolgt day witil agnstiotion at (o Project

et bo safely vosongd,

SECTION 30 Watranty. _
fn addilon to my otheir whvranty o¢ piaraLey oxprest] - inadd by Subegniydster of tmplied by latvi-
Sulsconfiinoth imconililighally syaviats aind poatanges tha Sork will cofoim fony speameanlm\s protkded by
Coptmdtor ard camply it Al T audl Subeotiolar poaraiees the Work ajgaing! doreats I desipl,
syorkmyuship, and niplotials bt e bonelte of Contretor fuwl 118 sucuessors nintl agsigns, Ownoty as woltastlie
uitimato ownor ofany steuetud info which tio Work Is incorporated. “I'hfs guaraitied will sommense ypon he
Sybeonirastor’s upmpletion ol the Wl anid willgontiye for b nibitmu of () ires (3) yeors for al] Wark
oxeept, (b) ton I 0) yenss for all Waork conslsting o iny stegotural applioations ol any hoine, bniidlog, of olligr
Srattone, NotsIlstiudig e fotopolops (s waosriinty Will oonfinge il sioh (ing as all egpress and linplied
wartniios penated or deamed grantod L?f Contrnolr ndl alf ofhey obligations of Couttiictor rolated to the Work
e torminated or oxylret! as amautor of Latwy, 1 deiand Js iade upon Subeontmslot to porfomm il this
wananly, Snbeandrnotor al its solo vost and expangs will axpegditiously vopali ar yepince, i Conlraptor's sofo
oplion, uny dofeetive o wonoonforming, Work antl Indommify Contraclor andl diriy. othor party for dny costs
inotrred by any purly relativg fo, auel demaid, "This, sawranty shutl extend (o all ponseguentiol-tamages
rosulting ftom suoh foults anddor defects of dogln, Matorial, ang yorkinanship dasof(bed tn this Suollon,
inofuding; withowt Uin]atlon, proyéity damags {10 homes ox propoitiss Intoslidol the Work is fneorpornted,
propeily dninago (0 (fie pessonal [iroporty aF the ni(iniao oskiiors of seh homos oF sirueturus, ind persanal
Tty dntiviges (0 POISONS fesiding at or visiling the peapsrticy bitto swiiioh the Wotk s gorpseated: |f

4
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Subeantraeidy fls o perform wixdlor this sarranly tho party onlttedt o porfarmanes ot Contractar wil{hpvotlo
rlpht Lo Iire othep parsons {p carteet o reples i defeoliva Woyk ntid old Subcontyactor (bl farthe costs
theveol ineluding vusty, disburssmonts, and iltorneys' (hes toutiteil i 1o onforeement of this pravigion, 'fis
wivnty s indépandeyt frons all otlsar blshgations oCSubdmygolar wnder this Agrediont, inelufing, withowt
finghntion, a)l _indaniuiﬁcatlon‘{srovlsions. aied will apply swhothor or oot pocuired By any other provision ofhis
Agrgement, Qwiiar aod finy it ownierof ahy slrotiivs Iyto witdeh the Wark Is icomofatod ahall he
intended won-ineldental hird gy terioffolavlon ol iy Aprecment andl shall have the posver to-enforco this
Agreaman(, Subuonivnotor will praintedu o phblished phosiy number ob issverlng sorvice durinifg nondl

working houts,

SWCLION 4 Instrangos
At pHImes-while pecforming the Warlg, and continulng therciifior tnlll fhe okpirgtion oFthe applisablo stutule
of limhations for any elalts, Sibeanfraetor willnfatnfadn Tor the be ol o tselandl Conltactot (and Quiter,

when requested), o following minkmum {HSAEAILE COVOIHLL0L
n Worlers? Comporfsation Ingupandee statynoryfinifs flie &jato whore each Iiyojeet Is latated,

b Jiwployei's [,jnbllliy1t}s|jg'mtc'¢«$,l.{}l)'b,{ll)(l,o_rsuohothgrhlglmrllml,ls fmosed In aecordmce
with fhe requlramont, IF vy, of the Miws oi'tho slofosiwhiets Subeonfraclor is engagod (o buslaess,

o Comportfe) Gesoral Lipbligy + §1,000,000 pot agobredigs, $1,000,000 rmtltwls»obmplqmd
pjsordilons garvpAl, §1 000,000 gioivertt agggsropite, il hianed forid coptinetig) labliigy covirasoto
sover tha Indemiity obligations wndertaken hordhn:

d. Dusiness Auto Linbiiity, fnotuding hived aud pon-otned anto coverage - 500,000 cambined
singlo lmjls

Ingurane pofielos shall (v) Do Jgued g conihnjey Wit g Ri3est’s Riding & and 4 “inelyl Sz Calglory of
VM (15) bo b im eontene™ tormi, bixd (o) s Conlrieldr el 1 eequostatl, Ovwnely as.agllonpt Inssivedls
yor Born CQ 20 10 adilap 11785 or-lsequivalenion the Oquordl Liability dnd Anfamabllo Liabl [y.Pallelds,
fy pueposes of this add Iotal Tiaured seculeomuit, the tefd Seqilyalent? means caveragy lor Nabiffty.arising
* ont of Subconicaotor's Work patforinadl fot Colifictor and foludes both angolng ad orodyetg-conyploted
apurations soyernge. The Workers* Compengalion fightey shall fnelydoitn Allornale Employer™s Rndorsement
paming he Contrablot, I£ Suboongepotorutijizes uiy fonsed omployess, Crnfrastor nust also by Jiyied on ai
Aliohnto Rruployor's duglarsetnont dh e \Workars' Compeasation Poltey caverlng tho fpdsed omplayeed.

Suboitraofor will pro\flde, to-Candyfetor cortiiontes af Ingurines or othor satisfolosy dvitouss ol comllnnep
Wwlth tho provisons of tils Seotion promptly afr the date oF thls Apveement and ity (30) days botore tho
gspleation clole of-enpli-palioy: or nf atly {inee npon Toguget of Contrnotot, A capy of the netunl dddifionat
taned gndorsenionl il “Hllebiifs anployers vodolsemont must bo supplied swith tho vartifiento aF hisuoe.
(Psach svidenea (& ol furpished, Contraelor will have the Inmsecinte elghy; bt not th oblijatlon, (o proouto al
Sbeontraotdr’s expoifsy (vhioh Cantacir may ofiset sush vosts apalnst iy Poitial Payment ot el
payment), the vequited Inshrais on helinlfo ¢ anbeapivagtor, Tho votorengo to wandonvarlo’ ad “hut fallnie to
wall sugh notiee will finpose e ohligatlon or Jubiiy of wy Kind upon the sompinys fly nganls or
roprosonfatives” In the dnieollation nollilealion poitlor ofthe egullflento und/or shdaisotiient to {he pollsymust
o delelgd, To the Tullest oxtont pormitied by.lasy, by pravigiow an 1lio Tace ol any eonificato off lnswrnigs
provided by Subeonteautor Gt stutey gipything 1o (o oltyot thaf the cerilfivnte 61 Inquiance dlovs fov.confy)
Fights (o hsurohos upon Contractor i hovoby deanied dplq{a:t{ fralh sileh cerl Ifiedilo of insunifico, “Tho tstininge
5
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provided hetel by Sijboonitapfor shat) be jpehinary At pon-goptribuiory fo iy othor usurance neglfable (o lhe
aticitional insorods,  Waivers of subrogntion shall bo provicieil 1 favar of Contmdlor autl Otwior on ull
~ [nsuranco paliclos aartled by Subeoptraptor, Sybsanlyeetor liprahy reloases Conltupolor and Owniy: from il

olalms.and cnusesof netior resuliing ram oy velated to gty foss-eavored'og lint shiguld have boon ooyered by
isyrance regquined 10 bo aintuined by Sybraniyactor Ingludfns the doduettble al any. uninsuigd poron.
Additiomlly, Subopntradior shall pomply Wil atiy ldHianal Insimaiige requiroments sol Torth finapiy other
Conttick aquineiuls, -

SECTION 5, INDEMRNTTY, /

10 THE FULLBST EXIINT PERMYTTIR BY LAW, TR SUBCONTRACTOR BHSLL
INDEMNIEY, DIREND, AND {OLD TARMLESS THE CONTR ACTOR, THR QWNER,

AND ALL OI THRIR OFVICIRS, DIRECTQRS, AGIN1E, AND BMPLOYERS FROM

AND AGAINST ANY AND ALL CLAIMS, SUYPS, LOSSHS, CAUBKS OF ACTION;

DAMAGLES, LIABILUTIS, GINKS, PENALIIES, AND DRPYNSES OF ANY XAIND

WHATSORVIR, INCLUDING, BUT NOT LIMIXT) T0, ARBITRATION OR COURT
COSTS AND ATPORNIY'S FEUS (SUCH LEGAL HXPENSES TQ INCLUDE COBTS

(NCURRED 1N TESTABLISHING THE INDEMNITICATION AN OTHER RIGHTS

AGRIRD TO IN THIS PARSGRAPH) ARISING OUT O} OR RESULTING IROM

BODILY INJURY OR DEATH O ANY PERSON, OR PROPERTY DAMAGT;
INCTUDING J088 OF USE: OF PROPURTY, ARING OR ALLEGED TO ARTSIE QUT
Off OR IN ANY WAY RELATED TO THIS AOREIMEBNT ORI SUBCONTRACTOR'S
PERFORMANGE OF 'THE WORK OR OTHAER ACTIVITIES oX  THE
SUBCONTRAGTOR, BUF ONLY TO THE BXYENT CAUSED IN WHOLY: O IN PARY
BY ANY NEGLIGRNT ACT OR QMISSION QF THE SUBCONTRACTOR OR ANYONE
DIRECILY OR INDIRECTLY BMPLOYED BY T SUBCONTRACTOR OR ANYONE
ROR WHOST ACTS THE SUBCONTRACTOR MAY BEJIABLE. THIS CONTRACTOR'S
INSURANCE REQUIREMINTS WIICH SUBCONTRACKOR [8 SU BIECT 1O UNDIR
TS AGRUBMENT AR STEPARATE AND DISTINCT FROWLTHE: REQUIRVMENT OF
INDEMNIRLGATION HEREUNDER,

NOTWILHETANDING LEIR FORBGOING; WO T RULLBSE BXPINT PLRMIITED
BY LAW, THIE SUBCONTRACTOR SHALL INDEMNDFY, DEFIEND, AN) XOLD
WARMLISS, T CONTRACYTOR, THE - OWNER, AND ALL OF PHEIR OTRICERS,
DIRKCTORS, AGENTS, AND BMPLOYIS COHIE “INDSMINITIORS”), FROM. AND
AGAINST ANY AND ALLCLATVS, DAMAGTS, 1,0SSTES, AND IBRRBNSES, INCLUDING,
BUTNOT LIMITED 10, ATTORNIY'S REES (SUCITLEGAL BXPRNSES TO INCLUDY,
COYTS INCURRED TN ESTABLISHING ‘(U INDENINIFICATION AND QTHRR
RLGIUTS AGRERD 10 IN THIS PARAGRARH) ARISING OUT OF OR RESULTING
TROM BODILY INJURY TO, OR SICKNESS, DISKASYE, OR DEATH OXy ‘THI
SUBCONTRACTOR, ARY AGENT, BMPLOVIER, OR REPRESENTATIVE O G010
SUBCONYRACTOR, OR ANV OF XIS SUBCONTRACTORS, REGARDLESS OF
WHEPHER SUCIE GLAIM; DAMAGH, LOSS, OR RYPENSE 18 CAUSED, OR 18
ALLJSGID 10 31 CAUSED, IN WHOLIE OR IN PART, BY PIT NEGLIGENGE O ANY
6 .
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QT THI INDEMNITIES, FI BRING T EXP RESSED INTENT O IHIE CONTRACTOR
AND THE SUBCONTRACGTOR THAT INSUCTL RYENT THR SUBCONTRACKOR IS TO
INDIEMNIEY, DEFEND, AND HOLD HARMLESS I INDEMNITERS FROM TINE
CONSEQUENCILS OF THISIR OWN NEGLIGENCE, WH EIHER X I8 OR1S ALLEORD
1O BIETIN: SOLI OR CONCURRENT CAUSE: OX LTI BODILY INFURY, SICKNISS,
DISBASE, OR DIATIT OF TON SUBCONTRACTOR, SUHCONTRACTOR'S AGENT,
EMPLOYEE, OR REPRESENTATIVE, OR PHE  AGBNT, BMPLOVII, OR
REPRESENTATIVE OF ANY OF Y18 SUBCONTRACTORS, 'THT INDENMNIFICATION
OBLIGATTONS UNMER “T1S PARAGRAPH SHALL NOT BE LIMILED BY ANY
LINITATION ON THE AMOUNT OR PYPIS OF DAMAGES, COMPENSATION, OR
BENROLTS PAYABLE BY OR TOR SUBCONTRACTOR UNDER WORKERS
COVIPENSATTON ACTS, DISABTLICY BRNEFIT ACTS, OB OTHER BMPLOYLED
BIENRITY ACRS, THE SUBCONIRACTOR SHALL PROCURI TIABILATY INSURANCE,
COVERING P8 OBLICATIONS UNDER 1118 SECLION 8, _

THI DUTY 'TO DETEND UNDER THIS SEGEION S 18 INDRPENDENT AND SEPARATR
FROM. ‘THE DUPY TO INDEMNIRY, AND THE DUTY 10 DEFRND TEXISTS
RECARDLESY OF ANY ULTIVALE CYABILITY OR NEGLIGENCE OF THE
CONTRACTOR, TEIE OWNER, OR ANY-OR'THRLR OFFICERS, DIRECTORS, AGINTS,
AND EMPLOVBIS THE DUTY 10 DUFEND ARISTS IMMERXATELY UPON
PRESENTATION OF 4 CLAIM BY ANY PARTY INDEMNIEIED FEREUNDER AND
WRITIEN NOTICK OF SUCH CLAIM BEING PROVIDED 10 SUBCONTRACTOR,
SUBCONTRACTOR'S OBIJGATION 10 INDEMNIRY, DLEFEND, AND MOLD
HARMUESS UNDER PHIS SECTION § WILL SURVIVE THIE GXPIRATION OR
BARGIER TERMINATION OF ‘THIS. AGRENMENT UNTIL 1T X8 JINALLY
PETERMINGD BY A COURT QF COMRETENT JURISDICTION OR ARBIABATION
PANEL THAT A CLATM AGAINST THIE CONTRACTOR, THI OWNER, AND ANY OT
THIIR OFRICERS, DIRBCIORS, AGENTS, AND TV PLOYRES FOR 'THE MAVTTER
INDEMNIFIED HERBUNDER 18 BULLY AND FINALLY BARRED BY THE
APPLICABLE STATUTE OF LIMILATIONS, )

IPYLS DEXENSIS AND INDEMNIRTCATION OBLIGATIONS UNDER THIS AGRIEMEN L
ARY NOT INTENDIED 7O AND SHALL NOT REGUIRY THI SUBCONTRACTOR OR
OTHERS TO INDEMAINY OK HOLD HARMLIESY & REGISTERED ARCHYIBCT,
LICINGED FNGINBER, OR AN AGENT, SERVANT, OR EMPLOYEER OF A
REGISTERED ARCITIECT OR LICHNSED TENGNEER FROM LIABILITY FOR
DAMAGIL THAY IS (1) CAUSED BY OR RESULTS PROM: (A) DERECTS N FLANS,
DESIGNS, OR SPECIFICATIONS PREPARID, APPROVED, OB USED BY THR
ARCHETRCT QR BNGINERR; OR (3) THE NRGLIGENCH OF T'HIE ARCHITECT OR
ENGINEOR INUHI RONDITION OR CONRUET OFPROFESSIONAL DUTTLES CALLI
TOR OR ARISING QU OF THE CONSTRUCTION CONTRACT AND THIE PLANS,
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DESIGNS, OR SPECIFICATIONG PIAY AR A PART OF THIE, CONSTRUCTION
CONTRACT} AND (2) ARISLS WROM PRRSONAL INYURY OR DIATHL, PROFERTY
INJURY, OR ANY OTHER ERPENSE THALT ARISTS FROW PERBONAL INJURY,
DEATH OR PROPERTY INJURY.

SIWCTTON 6, Mdopendond Sitheontrpeior Status andl Winanty o ho Lawfully Bufitled Lo
Work fnn the Unlied States of Amordea,

Subjontunotdr agrovs that it dnd {1 omployess, igoiy; sing siibeantraplors Gl Iholremployees, agaits; )
subeontrnetors) will pertoriy he Work fs iiglopendent cgntraelors, and sol as omployees oF sgenls of
Contraolor, Contraolor o i quthorlty lo direot; supdivise, of eonirof tho MEDS, wmoauek, ot methed of
congiruotion of the Werk. lturther, Subegniractor wenreants o geeos 1t will indleperiddntly-vorlty that It I
employegs, ligonts, tnd subgoutinotors {mdl tholy amployeos, agonls, and subcontruotors) shall be lawlully
entit)ed 1o work wnder the a3 of the Uiited Stales of Ariafleil

SRCTION 7. Cortificniton of Cvpiptoy il Beunl Tinployment Qppostaniy Pyovisions
1f Iho Projeet contraetod.far horem fy subrjeet Lo ov hégomey subjact to 41 R G02418G)s
Ehopt thib Subemitrnotor iid Contragtor covilly thing 1oy shall abido 1y, thi vaquivonignds o 41
CUR 60-741,5(n), steh vequlreponds holig incorpovated by refurgneg hierofn, This rogulgflon
probibity disorbitatiyn agoiust qualtfied indlvidualyon the bipsis of dlsabilityy and reqnives
afitimptlyd action by coverdd prime cowiraetors andt suheontraetors i cniploy and ndlyanes In
employmoit quatified fndiviguals with digablitles.

11 (056 Prifedt conbiictod for hivoli s subjedt to, of heédirps ﬂ[ll}'\ﬁnt to, 41 CIR G0-300.5(n),
thon {ho Subeontractar pud Condragtor coplity thak they shall dhldo hy. the requirements of
41 CIIR GIIoSI]Q.S(ttj; guch régidyemenits heing higpiparated By voforsngo hovein. Thiy
roiiiion prahihits disahivination agoinst qualifted pro (batod vetornngg fud réqulres
affimative notion by covoveq prinag eonbine(piy andl sifscontinstors o erispliy mid advance
{n omployment qualiffed profoctod votorans. .

Subcontretor furthoi coneliios that 1 hag vondl it fuiartaud lsolPyith fie
reqvements contined b 4L CIR G0-74L5() and 41 CIR 60:300,8() anedt shylk
- fngorpavite tho abpve hmgnago luto Its purehnge orders nud giibeonbepels,

2O PHIL YOLLEST EXTENT PERMIATER BY 1AW, TRk SUBCONTRACTOR
SEALL INDISMINIIFY, DIITEND; AND MOLD HARNILISS THE CONTRACTOR, THE
OWNII, AN ALE O THEIR QFRICERS, DIRECTORS, AGENTS, AND
EVILOVERS IROMAND AGAINST ANY AND ALL CLAIVE, SULLS, LOSSES,
CAUSES OJF ACTION, DAMAGHS, LIARTLITIES, VINES, PTNALTINS, AND
FXPENSES OF ANY KIND WHATSORVER, INCLUDING, BUT NOT LANITED 7O,
ARIFERATION OR COURT COSTS AND ATTORNEY'S WIS (SUCH LEGAL
EXPHENSES 10 INCLUDI) COSTS INCORRED IN RS YABLISIII NG THI -
INDEMNICATION AND OTHGR RIGHTS AGRIGH) RO IN'THI PARAGRAPI)
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ARISING OUL OF, RESULTING FRON OR RELALED 1O SUB CONTRACTORS
BREACH O PILOBLIGATIONS TP ORI IN WHLS SRCTION 7,

SIHCTION 8, Dofwult and Dahages:

n Subcontradigis Dolault, The follgsvingigts o0 the purl of Snliconiraetos will, ol Eontiadlors
option, vesult Jit {hy fnpmedinfe: tormthiation of ths Agweainon and all Work Quders, ol digwissal 60
Subgoriteotor fsm opeli slie.

(Ii Adly tleluy's ofthe Work éi}\iséd lslgf‘SuhuOuI;;imlgr‘é fhitturo or roflisal to supply enohgh skitfed
lohor or melostals Lo mdet Conitragteis sohednld:

0y Subeonfraslor's Ml proniplly pity nny labol malerial suppliers, or Jien clalmmils syith
rospept 1o ny Work. )

.

@ Adjudiéation of Subsantrgtor fo be bunkiupl.at fisolyantoliher by Contraetos or ahy coud ot
govermmantal oniy.

Wy IF Bubeanfraolqr oF awy oft lia employesy, suboonfraciors, ar agonts (o omployees,
sibeoniractors, or agents of any sybeonteaotor votalhed by Subdonitnoor lo performn Wotk)
ohStIg, 1D, vf lo undet the {nflugies of aloohul ar Hlegal droge vehtle on (e silo,
(Subooplractor dgrdes 1O strlotly opfngd rulog to this wfleot i 1 Infornt oll euiployavs, NTIEN
and subeontyetors thay steh tules Wil b strlgtly gulbreed,)

sy Balluro of Suboonjraotor of 114 digonts, hbbonttactors, oremployeas Lo (a) operate starizdd
vehioles o equipment fn & suld dnd orderly manner, (b) coltfily with sufo Jubor and falotn
institfation pravtioos dosigaatel by Contraotar or Osenot onothersylss aceepled by the (ngusiry, b
(o) lenvo tho Projeol ato Do gale eondition (ag doforniined by Contenotor i Iis solo-dlserolion)

doring ornfier canshuotion,

(6) Swbeontraetor’s i tutp-Ao onply il the provisions of this Agioment rogardlng pssignment
or suboaiteaotng,

(7) Any-athor violmlnﬂsM‘llm(:onlracti)ooumeulshmmdlug_;w'tlhoul Jidtatlon, this Aprooniont,

b Donimges:

(1 NoDpmuigey fox ey, Nolwithaimding anythlog o the conteqry I this Agreoinent pu o
tho fllost eytont pasmitted by [y, Contyaotor wil not bo lahlo for any loss, olalm, vost by,
or dojnnigo inonreed by Syibeantiactor, shellier dlivect-o)f indlrzel or whother rolated Lo oftorls by
Contrnotor 1o neetlorato the Wark, on skeownt of uny dolay, disruption, hindranee, or any olhor
impedinient Whilsgovers 10 nialtoi by what, oih rwhoin paused. Ruthery {he Cost of Work
(dottned In Seellon 8) Is undlerstood angl dgread (0 fholdo and sover T oxpenses and vosts dué 1o
dotdy, dlaryitlans, bindyarices, orany Wiy impodliiouts regivdless ol lliclioauso, Subcoilyaotdr

ngieoy nob tosinlce, il hoydby: walvas, n[w.ai'.oh‘olrghwfbr danmges.

(2) Subeoniiactors LIADIILY 1o Conlinetonr wpan Porpuinatiun,  1F this Ajresmon 3
lormialedl al Confraolot's optionas provided In this Seefiod 7. Suboorlrnetor ilil-bs liable to

9
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Contenetor T all pedts aud dumages inoureed by Canditotor dug to Subgantractar®s Mitluw 16
pertonm wngler (his Agréement or other Contrnal Haciunients (ineluging, without Hivhation, the
amoun! By Wilof e dost to coniplats thy Lrojol oscaeets tlio oal of flte Work), Subeontvaslor’s
fitlare to kaop wp tha progyoss oF ¢ Wouk e retiliods or Suboonteaotor’s falla to vsgeule the
Wark s divdoted by Conteactor, i wdiion to all cosls and donnges lln,cmrcd Ty Conlrneldt,
Subcontvaclor shil) ba flnble to Cantragtar fot aditjongd dmouot equal lo 25% ol cogls and
diyiagos Tor Conleadtor's additiodul ovorheud fnd rélated vosts. .

o, Rehughegentent on Mies, duboontrnotor shall prompily velmburse to-Contraotor audl shall
Inclemnliy, dofond, anet hold hiotsmless Coniraolor vegdeding any finog of penallles Inoyrced by Caonlraplor
oy Owigr as @ vesult of thp astions oF lijnetion of Bubeontractor oF lfs ewplyydes, agents, b
suboogiirdolors, ralating lo performinyeo of Wark or othorsyise, inefuding, withwat tmitation, thelr tilie
s abide by he fequiromanis ot See {lon 24,

SROTION 9. Payusont to Subeontrpctos

b Payment by Ownar i Canditian Precedent, Suheanlraolalr agloos and aokuawledgiss that
Conlraotor Ahall seplc pagmaent from Gwner fat the price:of the Work ("Cog i oF Wark") perfonived
pursuant to Work Ovdors and. that Conkvitor has nd thity o obligation to pay gitbeohfrpctar lor ahy
Watk witll Cuntraotgr hiis been paid by Ownor, Thierefofo, il gbligatlons of Cobtraotor 1o niaks Lartic!
Paythaits and fnal paymont aro subjeat 1o tho oxpress conditions presedont (et Ownor avdepls
Subéantraotor's Work il Confrhelir fodalvas payiionts ot Owier forall paythaiils to Srbedntradfon.
It 1s esprossly pveed fhnt iy bagls forr or-paymunt by Owner) [noluding, without linktatioy the
bupkeupleyt or fjisolvendy of Oyemer, Will o] oxouse {hlg condldlon precedont and Sabegntragtor
wxprasuly aysiuios Hhe rlsK ol dolayed pigmont or ipn-pagniont by Ownor

e Poedal Poyrenty, Parifal paymwiie (Spypflnt oyniely”) for portions of ho Work thi have
boon edrploted yill be nindo by Cowewor i Subvonfmetor s the Wark progresses, butnof mors oligit
Uhan 1 aceordanes wilh Contractors rogular gmont pracedureg, Agacouditlon prsoedont to Partinl
Paymonts, Subeonieagior must sibuitsyritton ajiplications that valtlc ndesoription ot fhie porilon of'the
Wok that his beon comjploled diing the payimont perfod (uahiding, wiihsut Hmtiation, mitorlnls and
syppllos usgd therahn il provided by Sulseontrugtor), an eglhnate ol lie poreontageo of complotion of the
Wark, b eopy of sach el ordol foif (ho payiieit o, safoty Mooling gheols for the parlod ot Uive
siyoo tho lastsibnbsston foy pryhent aioets Tohonthngs (6 wnbor-of hours sworlgd by ny eniploydus
of Subeontractor or any of its dubopnloeldrs (“iimployee ‘Line Sliools™) tortho perlod of thno shiga the
[t subuilsslon forayitent, seldenve of payment; senlyors (loelylirg witlout limltiod, lo whiiveis),
and supplier afVidayits in Torys gallsfattory lo Gienor apd Coiifjctor, for itsolfy l1s-suboonltpolurs wid
maloptof supisilors, dnd all othor futosmatian Confenegoe J§ requived to praylis (o Qwieras & sonditionfo
Obnlmetor's viglit o regelye payniet, Covlragior végarvag (1o viglt (o adhly such eatimitos fitg sold
el oxolusivo slisorefion wnst suoh moditieatiots will blad Subedrtmdlor for e purpdse o1 Parfin
Paymients, Partlad Pagmonts will be mado to Subpontraolor on or obowl thy, thirtieth day follotying
appraval off the application for pyimen by Contragtor and wopip! of paymont by Contipotor fom
Owuer,

¢ Relpilogt Gonitrastor Wl xalain. A dbaaf ton portedl (J0%) of atiolt Partial Paysont-(he
“Réaliaie Amannt") or by gleater oliot Contiadlor shigosds 16 rhaln T Jis solo disorotion,
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Contraotor iny, n {ta sel0 sllscration, walve lta vigh! L retain any Retalnage Amaunt iont sy Patial
Payorifs or final paymont,

A Crounds for S [iling-Pugmerifse Contractor may swithlioll any Partin) Payments ov fha Migad
pitymont i sholo o i past Upon (5o obeqrrercy of Ty biehals o this Agresment by Subeaitraotor il
o olive satisinotsry fo Catiaslot hds beeh pomplatad.

o Work Covered by Ruelinl Laymends, &l tho comploted Work covered by Pasilal Paynients of
tinad payiment made fa Subiooiticaotor $lil fhorapon liczema tho solo property at Contraptor, bus this
provisivn wil nof be sorsteied A5 rollgulng Sulicontrdotol from e sl rasponstbllity forall Work opgn
vihloh Partinl Payments liave bogh watlo, for I kestaralion ol ay danwged Wank, for the agivoatjoi of
dotecttve Work, or ng 4 WWulver off Conltatlor's vl 16 taqules Muffillnont ol of his tguins of thi
Agreamonl. Piymeny (o Subsguyrrolor fsspositlonlly agrevd nol ty [ply pesoptarics by ARty oF
Owngr of any porfion of the Wark that falls 10 somply ¢ith tho Controt Pootiitonis.

b Ninal Paymontc Final payment ogistiutes Jho ontlw unpald balance oft tho Cost off Wark mibuis

aty finounts volafiwd . Bl paymont swill ba wade by Conlraglar to Suboontractor wpon stjsfaetlos of
e follovelng conditlons:

) Tho Wark & M)y p‘qf!b}mﬂi ly acgotdatos wiih fhe feqnitentonts of thd Corradt
Tgstmients, ind Subdontriclor ls okl dofill wicter this Ageednent o the Contraet Doouiiens)

(%)  Stbvoritreciot Jutgsbmitied soUpfrajorypvidange G priyments (o, wdlvers by, el yoleasos
ot afl-oldig by, Subeonicastat s ally porsons, {iris, ok carporatons haylng portormerd work,
15t o sorvigus OF fyntisheéd atdrlalsy gdiptiant, (90l8, of supplies {0 Subeoniraetor for fho
Work (tnefuding, sithouf limitatton, tor watvers).Jt rosuosied by Contragton;

@) subeonpaviorhug dolivoted 1o Conttael _ﬂ_tm&-builidmwin_[;s vortiticntions, niaintentuce
manddls, operating aligotions, willén jloacanilas, wartdntlos) il i‘ondsr,

()  Subeontinelorhas proyicied safety noellng sheols tnd HimployeoTime Shieets for fhe poslod
of tinje sihee the {ast sulntsston for paymont

(&) Owiely iy folbral Yontinolor, rhy fontler, any wreliitaot, awd Contiditor hoyo wodgpleil e
Warks and

(6)  Contractor hos recolyad payinght fram Oweiet,

g Relense of Rofnlaoge: Cohlrejar wﬂl\ﬁ!unsa ahy Rotainuge Antount ety (30) duys aflerall
condliifons presedlant lo Subeanitactor's recelpt of tho final puyiontoremel.

¥ St_lqui;nu,'uclblt?s Afivéyment (g Tay, 5tjbuo|\1r1tutgl' wil).promptly (ny whon dyb all harkey
owed] by It for {abor, sorvlees, maferials, squipment, fogls, and supplios Myeinished under s Agredimeiil
and wili keop. (ha Work and the Deojuot free from any . meshanies’ A mateeilonen?s Tohs:
Subeontractor shall not acyulre aity materints, suppllos, or squipment qubfoot-to auy seourlly lnforess o
conditiounl:saly or ofhor alreement whets any fiiterest fs ralilned by of granted to d sollerj supplior, ov
lndor, (CCanlrnotoirvesotiably bofloves tht Subcontrapfor has (alloch {0 pay sebigh duo dll dhaeges gwoid
by Subeongator for its labor, uorvlcos, muterinlg, ¢ ipmeit, 1001, anel slipypllos Cohfraplan miay Issu0
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,Io'inl phoeks mada payable ta Subeontractor el ot parfids ow
purltes owed by Subgontraptor n Conlyaclor's sole-disorotlon,

Subeontrdcior shall provide nvvepluble secutlly Tnsueliig dgatist elainis by b

L INDEMNINICALION FOR TIENS,
PERMITTED BY 1AW, SUBCONTRACTOR MRREBY A
DIREND, ANDT10LD ARMLESS THI JON
OF TIIIR OFEICIERS, DIRLCTORS, AGINTS, AND.
AGAINST ANY. MECHANICSH AND MATRRIALV
PROJECT, ATTORNEVS PRS- AND  BXP
SIITLEMIENT, AND AVMOUNTS PAID PO DISCHARGL: JUD
OUT OF THE SERVICIES, LABOR, RQUIR
BY  BUBCONTRACIOR, OR 1T
SUBCONTRAC!
MAY DEDUCT FROM SOMS  THEN
SUBCONTRACTORSUCH AMOUNLE AS CONTRACT
IN YES SOLE DISCRIFLION TO INDENMNIY FHL, CONTRA
AND ALL OF THIEIR QXHICKRS, DIRECTORS, AGENTS, A
NCES, CONTRAC
ATISTY ANY DENMANDS, AND
THRRETO FROM
RELBASES, AND
Ry AND ALL OF
IS HROM ALL COSTS,
THE

SUBCONTRACTORS: IF

FROM SUCH L1IBNS, CLAWVS, AND EN CUMBRA
PR SOLIE DISCIEXION, QURE ANY LIINS
REGOVER TS COSTSRELATED DIRGCILK ORINK
SUBCONTRACIOR, SUBCONTRAGTOR YINRIBY WATYLS,
FORTVER DISCHARGIES THJ CONTRACIOR, 1
THRIR OFFICERS, DIRECTORS, AGENES, AN
EXPINSIS, CLAIMS, DEMANDS, BAMAGLS I
LIABILULIES  OHAY  SUBCONTRACTOR MAY A
CONTRACTOR, THIE OWNER, AND ALL OF
AGENTS, AND EMPLOYEDS PHUAT ARISR DIRECT
CURING ANY SUCH LUENS, CLATNES, ENCU VIDRANCES,

SEGTION 10, Miseallmeonus,

e Assigrmont and Suseeons Subsoptinstor ey not asslh
Work ar its ather oblighlians ar Fghts hiereundgr iwithoud e p
Subcontsuotor nsslgns of sibocialracts any portion of the Wark
Clontractor); Subsontraglor will peeguiirergaoh Suoh asslg)
Clonlyact. Dovuments, Inefuding, swithout fimitatlon,
(Ineliding; without limilalioh, Stw(fon 8) br-wrluﬁn agrovei, & oopy
lonaliy guaranices tho cdmp
sub-tler subeontraolor with g Agroviwnt. Subjeet fo tho préceding
Agreoment will be bindings @ aid sl e to fhe-benelil af' the o
achflslvaloss, Gxeoulors, SUCCoysars, and peimttied ngsigns,

Confenotor. Subsonfractor fierdby yméondif

2

I'RACTOR,

BNSKS, AMOQ

MEN'T, OR MATE
EMVTLOY GRS
POR FALLS TO DO 80, CONTRACTOR
OR  THERGARTER DUE 10O
ORDEEHS APPROPRIANE
TRACTOR, THIE OWNER,
ND RMPLO YIRS
TOR MAY, IN

ORINDIRECTLY

, U OWNER,
» EMPLOYIE
O8SKS, CAUSES OF ACXIO
v, AGAINST
PHIIR OFICKRS; DIRECTORS,
4 OR INDIRECHLY FROM
OR DIMANDS,

peo o subefler

ol by Subeoniracior of dlpeolly (0 those
Contenctat shadl be onitled fo
nheonftucior's eredilors.

ro PHE FULLEST BXTUNT
CRELS TOINDENMNLEY;
PRI OSVNER, AND ALL
AND BMPLOVELS FROM AND
ENG EIENK URON THP
UNTS PALD 1IN
ARIBING
TALS FURNISHED

SUPPLAGKS, OR

ar Subeantrast my postion of the.
ywrliten eongont of Contyaelor, it
Glth e prior wrilion sonsout of
gubeontraotor tp cowply witl the
neitt provisions of this Agveement
of' whioh iyt bo, praylded 1o
linnos o ench Sich agsipuee or
srovlaions of this Scoton, thig
fas and telr sospeotive hiles,
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b Acts of Affiines, Rar (o puipose of fhis Agteoment, any netlon of any ogont, omploya,
auheonliaoior, dirostor, offiger; or lnvlied of Subgonfraotor o any of thelr agents, omployeds,
subeontimelpts, olfiedrs, o favtteus shall be deemed an act of Subgoniradior, For 1ho pirposes feyool,
aiy obigaon o Habllity-ihposed on Sisboontmetor sylil cognvd {045 oniployeds or sigents shaltlso be
doemetl . obllgitlon or Iabilily of Sbogiiraclor sith iourd to tployees or agonty of ils
subgontraetors, Supeantvasiors o F Subedniracor shalt fieluco ang: suppliers of Subconlraetor olhes thar
Contruslor _

o, Offsol, T rcdiflon o any othor vight yrovided liersunder, Contueldr sliall ho enitled fo Ql(sol apy
amoufit owed (v L by Subeontrugtor eveundgl ppilnst wny Pastlud Paymonts ar final payinent tndiy fijid
Ao oe dny othet ngréelnent,

A Clenn ap, Subgoritretor will at all (hitgss ko the Rrojeot gufs and free from tha accumulatjon of
wasle majorafs or rbblsh oquyed by s aporifions o colated (@ tho Worke CUpon completian of-the
Wark and dach porffon thepeof, Subealrapior will remaye all rabibish and wasto prodeised by lis
oparations or- Work heroundor fram the Prajuot as woll-ug uil of s (oals, equipment, niaghaony, ORI
surplus materlals vo longer: peeded md lonyo the Projeet It o “broom éloant o equlvalent condition i
safo [or Subsontragfor’s oniploydies and subssquentconfriielols to porforiiy (hedework,unloss othervise
spéotflod 16 wiltfog. U Subsantrattor fulfs 1o oldn wp; Contraofgr iy (1060 allor yiltien notleo o
Subeontractér and the vost tiereof syl by shargod to Subeonfraotas

o Dlewwaiver: Subconfruator horeby walves and rolinquishos aiy 'riam,'\-.'lm,mm' gisted by stituie
ob nol, 1 1116 of dijin any Hen tor Work performigd herequcler,

f,  Release; Subcontrastor hureby wilves, toleases, dnd fardver dlséhurges the Conteasior, the
Osvnel, and A1l of thélr of1Teers, divaclorsy ngents, anil employods frof all gasts, exponsos, alalmg,
demdnels, danguges; (05808, siyses: of nellang or liabifiltes that Stibeonteactor niny huve agalnst the
Contietoly fhe Owiter, and all of heir offieers, diredloty, ngents, and oployeoy, Spuvifienlly,

Salseontractor agrdos it Suboanractor gliall nof fils, orvanise fo beled, o dotnaud, ol suld af
erege of ition fgtlnst Cntenetor and all of its piftvors, dlege(ots, apanis,. Al einplogees leseundor,

g Ofhes This Agleaiant ambodla o dhtlro agtdomont bétwean Hio piadties anc superdedes all
prior agrepments aud understimdings, This Ageconfopt nay bo.ainondod ar sypplenientest only by my
Tosfend i serlling escovted by (o prrly ngainst syliom eniforesnient is spught. Nodolny ol falfuro by
Contehotat 10 vorelse miy vight or oy hordundot, and 1o potial ov single oxgrolse ol'suuh riglitor
romedy, wilt constitnle o walviat of thiat o iy othor tight o romedy. Thio dnties pnd obligajlons
imposed by-Mils Agtgement and tights and rarnotlos avaffable hersundor ghall o o adldition (o dad nota
Hiniition of ditles, ablgations; vlghts, wil fomeéios oflverwise fnposict or avallublo by Luw. The
provaillog paity to any dlsput shtfl have o right ta golfeot s reasgnable atomey*s fues and oxpenges,
This A geeomont shiall bo governed by the Inws of tho Siake of Texos, withowt ropavd to the confliots of
' pravistons thereof: ‘The provisions of this Agrosment shall bo deened Independont and severable,
atgl (he vatiditst ov pretind nvalldity of uny proviglon or portton thergofshall ot oot the valldity ov
anloreonbility of any olliey provision of ostign thereof, 1 Jd (fys hytent of' the paviles that any nvalkd
plm\l'lslou Noredt bs refosived to:the RISH naoessary 10 ks I anjorasable to th o h‘mnp ostent of
the law,

{'Che vemalider of this page fntentlonally toft bipnk]
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SUBCONTRACTOR: BUILDERS TIRGTROMCE -
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By e r) R By:
Nang; ___KoP Ass ' ‘ ,
Tl _,_OM'?@@ ' Tliha Coniol VM
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Subcontractor Soodlal Scourity Mo, ar

fredoral LD No.
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Builders
FirstSource

BUILDERS FIRSTSOURCE ~SOUTHEAST GROUP, LLC
MASTER SUBCONTRACTOR AGREEMENT

THIS MASTER ZUg’.’UN'FRAC‘-l‘OR AGREEMENT (this “Agreement”) is entered o
./ ,200 £ , betweon Bullders FirstSourve — Southenst Group, LLC,

e i

effectivensof _ [ €
a Delaware limited liability company, address: [\ Lumber Lane, GotneCreek, S¢. 29945,
tolephone: 843558 8282, fux: 43.747-1710 Contact; Bt Ceapireg . oo
c-mail: _bill: trablree. ... @bldrcom (“Congractor™), and £E& ¢ ONTRACIIME .
addrass:___a?_gjo'ﬁ AUDU&OM or }‘jlq"”lq #ﬂm - 56, i
ceptom (8421 1250, 2288877 Conecr__ Hob_Assis
coil_geseomt B Yahpo .covn_ (‘Subcntractor”)

SECTION 1, Introduetivn,

& Work., This Agreement contains the basic terms: and conditions under which Subconlraclor
agrees to provide materials and/or to pecfont services (the “Work”) fiom time-lo time for Contmetor
on any projeet (the “Projeet”). TIME 1S OF THE ESSENCE. 1t will apply to and govem all Work
requested by Contractor friom Subconteactor al nny time following the date of this Agreemant, ynless
other lerms and condilions are specifically agreed to inwriling by Contractor with respect to particular
items of Work or until this Agreenvent is terminatéd as hereinafter provided. Tn accordance with the
terms and conditions contained in lhls;Agreemcnl.-Ehbe'ummtor will performand finishina gaod any
svorkmanlike manuer, and will furnish all required materials, labor; equipment, supplies and tools for,
the Work described from time {0 time for Conlractor on any Projest. Projeots may or may not T
owned or controlled by Conlractor’s customer (the “Qumer”). The Waork will be performied in
accordance with plans, specifications, drawings and sehedules for the Work, and any suppleimntal
terms and conditions o this Agresment, all of which are, or.will be, on file at the office of e
Contractor (the “Contrast Documents”) and inc vrporated.into the Agreement by reference ng il fully
st forth. Contractor will have the right at any lise to supplement the plans and specifications for the
Work with additional or replacement diawings and schedules or other documents and upon so duiny
such drawings and schedules will immediately begome pait of the Conlract Docnments. The Cowtract
Documents, including any time sehedules, may be amended and/or supplemented from hune (o imz by
giving Subcontractor writien notics thereof. Sibeontractor’s only remedy in the event an amendaieol
ot supplement o the Contractor Documents matedally increases the vost or difficulty of perlormame
by the Subcontractor is 10 ferminate s Agresment by wrilten natice to Costracior within 24 Lowes
after Contractor delivers sueh amendment or supplement lo Subconivactor,

b, Work Orders. 1tis contemplated under this Agreement that Subcontractor may perform Work
on multiple projects. at mubtiple Jocations. The description, completion date, specinl conditions, mnd
cost of Work 1o be performed on a Project will be set forth in the writlen purchase order or work ordey
(logeter, “Work Ovder”) delivered by Conttactor 1o Subcontractar telating 1o that Project. Such
Work Ordex(s) are incorporated herein by reference as if fully set forth, The Work degeribed in Wor

FED 27 200

Ordlers must be performed under the terms of this Agreement, ?/
Sublim kT
et
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00

¢,  'ferm. This Agreement shall be for an initial term of three (1) yeass. Upon the expiration of such
ivitial term or npy renewal e, iliis Agreemunt shall automatically repew for subscyuent one 1) yen
periods unless either party gives wrilien notice (o Ihe other party that il is electing to terminate 1his
Agreenient at the end of the then current tern. Stich written notice of intent to terminate must be given al
Jeast sixty (60), but notniore {han ong hundred twenty (120),-days prior o the and of the then curvent
e, The provisions of §¢clions 3, 4,and 5 shall survive tertuination of this Agreement, 1f Contracion
tenminates this Agreoment, Coontrictor will pay 1o Subeontragtor gums due for the Work performed (o

the date of ernrination, ns provided in Seetion B

d.  Notice, Any notice or communication hereunser or in any agreement entered Into in gonnection
with the transactions contemnplated hereby must be in writing and given by deposiling the same inthe
United States mail, adthassed 10 the party 10 be notified, postage prepaid, and registered or ceitified
wills return receipt requesied, or by delivering the same {n person or, by facsimile {ransmission. Such
potice shall be deemed received oti the date on which it is hand-delivered or received by fncximile
transinission or on the thitd business day following the date on which.it is so hailed, For puvposes of
notice, the addresses of the parties shall be as set forth on the front page of this Agreement, Any party tmy
change its address for notice by wriltén notice given to the other parlies inaccordance with this Sectu

SECTION 2. Materials and Workmanship,
Subcontractor agrees Lo commenee Work on Projects upon request by Contractor, Subvonlriwlor ugress W

provide afl labor, services, equipment, and fools fecessary to complete the Work.

a,  Scope of Work; Kunowledge of Stte; Plons nnd Specifications. Subcontractor shall tabe all
action necessary to familinrize itself and its employees, agents, and subeontractors with the scope and
requitements of the Work, the existing site conditions, and auy work to be perforuied by athers thai

may affect the performance of the Work, Subtoniractorshall confirm (hat the Contret Docunients 1
correst and immediately notify Contragtor of wny errots and/or pmissions.

b.  Change Orders. Contrsclot 1ay make any changes o the nature or scupe of the Work:
provided, however, that any changes resulting in‘a change In price must be agreed (o n wriling by
Subeontractor and Contractor priorto the Work being performed. Subcontractor shall be notified of

* ¢changes by writien chinge order. Subcontractor shull not perform any exu@ watk without written
authorization by Contractor. '

¢ - Protection of Work, Subconiractor ghall bear all risk of loss or datoage (o the Work resulling
[rom any cause whalsogver until Subeontractor has completed ils Waork on the Projeet and such work
has been aceepled by Contractor aud Owner. Subeontractor sholl at afl times, and af its expense, prefect
all of its Jabor, materials (regargless of who supplied such materiols), supplies, tools, ancd equipment
(and those of it employees, ngents, and subconiractors) againstany damage, injuvy, destruction, thell,
or loss, Subcontractor shall, al its expense, prompily repair or replace damage fo the Work or damage
any other components of tlre Project resulting from {he wetivities of Subcontracior o its amployees,
pgents, or subcontractars.

152080d08102#3SVO - SV3ld NOWWOD - A313xd38 - Wd 526 0} 0o 6L0Z - a3 4 ATIVOINOYLOF

4 Safety and Eayironmental

(1) Compliance nith Laws. Subcontiactor will carefully chieck the drawvings, plans, md
specificalions for gonfonnity with all local, state, and Federal laws, codes, rules, aud regulalivos
pearing on the Work (the “Law") befors commensing the Work, Unless Contractor ar Ownet
olherwise ugrees in wriling, before corunencenent of e Work Subcontractor will ohtuin at its sole
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cost and expense all permits necessary for the Work. Subcontractor will comply with praduet
manifactiret’s specificattons and will give olf notiges and comply with all Law bearing on the Work,
including by way of enumerations and not lmitation, safety, health, and envitonmental rules and
regulations established by or pursuant Lo federal, state, and local safety and envirommental Jws.
Subcontractor at all tifnes will furnish Lo ils agents and employees a safe place of employment L)
Subcontractor observes any violation of Law, it will immiediately report such viofation o Contractay in
writing. Subconiractor will be yesponsible for any fines, charges, inkind trainisg or supplies, ar
penalties related (o (he Work, including, without Jimitation, fines, churges, and/or penalties related 1o
the opca'aliusl_bEcQu ipmient, the Subcontractor’s performance of the Work, the handling of matevials. or
any other function thal is-iti violation of tie Law. Allworkmanship and materlals will conformto Law
and, if the Subcontractor performs or permits the perforinance of any Work not in compliance sithy
Law, itwill immedintely cause such Work (o be redoné and beur all costs in connection therewith. Vhe
Work, as perfonved, will meet wills the approyal of, and pass any Inspection of; &ny govenmplal
authority having jurisdiction thereol. 1T the Work §§ being constructed under specilications of the
Federal Housing Adwinistration or the Velerans Administration, the Work will mesl. the requirernenls
of these governmiontal agencies. No Work will bis deemed complete wntil final inspection is made and
npproval is recelved from every govecnmental suthority whose approval is requ ireil.

(2) 'The Oceupational Safety and Health Administration (*OSLA") nud the Enyironmental
Protection Agency (“EPA”). Regulations have been promul gated by OSHA mnd EPA
("Regulations™) that require all contractors and subcontractors to exchange Material Gafety Data Sheets
(“MSDS™) and share information about precautionury measures necessary Lo protect all warkers on u
building project. '

Subcontractor agrees as follows:

(A) Subeontactor will _ﬁlily comply with the Regulations anJ will cooperate with
‘Contractor and/or Owner and all subcontractors of Owner in order (o sssure complianee
with the Regulations.

(B)  Subeopiractor hereby acoepts {ull responsibility and Hﬂbilhy for the Waining of ils
employees as to all precautionary measures necessary [o protect such employees during
both rowdine and emergency situations on the Pmyject,

(© TO THE FULLEST EXTENT PERMITTED  BY  LaW,
SUBCONTRACTOR WILL INDEMNIFY, DEFEND, AND HOLD
HARMLESS THE CONTRACTOR, THI OWNER, AND ALL OF THEIR
OFFICERS, DIRECTORS, AGENTS, AND TMPLOYEES FROM ALL
CLAIMS, DAMAGES, LIABILITIES, AND CAUSES OF ACTION TUAT
ARISE FROM THE FAILURE OF SUBCONTRACTOR TO COMPLY

WITH THE REGULATIONS.
(D) Subeontractor-will assist Conitactor in complying with the Regulations.

()  Subcontractor will not use any chemicals in ils performance of the Wosk for
Contractor or incorportte uny chentouls into materlals or producta supplied to Contraclor
or o the Project wnless Subcontraclor has piven Conlractor prior writlen notice of the
exislence and the ‘possible exposire to such ehemical, has delivered an MSLIS o
Contactor, and has recsived & written consent of Contractor to use such chemicals,

3
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(3) Subcontractor’s Safety Prograni, Subeontractor’s safely program mmst specifically
nddress, among other eulety issues, sealfolding, fall hazards, tenobing, and shoring, as muy be
applicable, For “hard hot”" jobs, approved safoly helmels anid hard soled shoes mitst be worn al the
Project at all times. Safely glasses must be worwhen power equipment is used, Subcontractor shall
orect and wdintain all reasonable safeguards for safety and protection, including, bit nat limited to,
necessary signage, prolective barners, and other wamings agains! hazards. Subeonuagtor shatl furimsh
all flagmen, barricades, and other ftems required for public safely and right-ofaway muinlenates:

required by the installation of the Work. Safety vests shall be worn in the public right-of-way.

(@) Default. I Subconbractor fails to immediately comply with safety and cnvironuontal
requirements after verbal or wiitten notice from Contractor, Con(ractor may correct the violation an
deduct the cost From any Partial Payment o fina) payment in adlition o all oflier remiedies available 10
Confractor; including, without limitation, consequential damages. Subcontracior shall pay any fines
asgessed 1o Owner or Contractor due 1o the acts, omissions, or negligence of Subcontractor. 1f
sonstruction at the Project in whole or in part is delayed ot halted by any govermuentil suthority 454
result of Subcontractor’s Work, Subcontractor ghall pay to Coplractor as liquidated damages, and noL s
a penalty, the amount of 5200 per hout for a minimum ten (10) hour day unti) eonsiyuction av the
Project can be safely resumed;

SECTION 3. Warranty.
1 addition to any othe wamanty of guarantee expressly made by Subeontractor or implied by Law,
Subeontractor unconditionally wurrants and guaraniees the Work will conform to any specilicalions prov idend
by Contractor anc comply with all Law and Subcontractor guarantees {he Work agains! defects in dsign,
wotkimnauship, and piaterials for the benefitof Contractor andl ils successors and assigns, Gwuer, as well as the
ultimate owner of any structure into which the Work is incorporated, This guarantee will commece upod the
Subcontractor’s completion of the Work and will continue for a minimum of (a) three (3) years for all Wark
except, (b) ten (10) years for all Work consisting o any structural applications of any home. building, or other
structure, Notwithstanding the foregoing, this warranty witl continue vutil such tinse ns all express wnd
inplied wacranties granied or deemed granted by Contractor and all olher obligations of Centractor rafated 0
(he Work are terminated ot expived as a matler of Lave, 1f depmand is mnde upon Subcontractor to perform
under this warranty, Subcontractor at iis solo cost and expense will expeditionsly repair or repluce, ol
Contractor's sole option, any de feeliveor nonconfonming Work and indemnify Contraclor and auy other parly
for any costs incurred by auy paty relating to such demand. This wairanty shall extend to all consequential
damages resulling from such fautls and/or defecls of design, malerial, and workmanship deseribed in this
Seotion, inoluding, without limitation, property damape (o the howies of propertics into whichthe Worl is
incorporated, property damage o the personal property of the ultimate owrers of such hontes or struclures,
and personal injury damages {0 persons fesiding at of visiting the properties into which the Work 1s
incorporated. 1 Subeontractor fails to perform under this warranty, the party entitled 1o parformanze ot
Contractor will have the right (o hire other persons (o correct of replace the defective Work and hotd
Subeonttaetor linble for the eosts thercof including costs, disbursements, and allomeys' fees incumed in b
enforcement of (his provision. This warranty is independent from all other obligations af Subeontractor nuder
this Agreciuent, including, without Jimitation, all indemnification provisions, and will apply whether ornel
required by aty olher provigion of this Agreement. Owner and uny ultimate owney of any structhne by
which the Work is incorporated shall be intended non-facidental thied party benefieiaries of this Agreenient
and shall have the posver to enforce this Agreement, Subtontractor will muintain a published phone mumber
or answering service during normal working hours.

¥ ..:al.t- [
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SECTION 4. Insurance,
Al all times-while performing the Work, and continuing thercafter until the expiration of the applicable statiie
of limitations for any claimas, Subcontractor will maintain for the benelit of tself and Contructor (and Qwner,

when requested), the following ninimun insurance coverage:

o, Waorkers’ Compensation Insurance - gtatutoxy limits in the stato where path Projeet is lozabid.

b, Empleyer's Liability Tosnrance - §1 ,000,000 or such other higher limils imposed in accordaties
with the requirement, 10wy, of the laws of the states where Subcontractor is engaged in business.

¢ Commerelal General Linbility - $1,000,000 per oceulrence, $1,000,000 products-compleicd
operations aggregate, 51 000,000 generul aggregole, and broad forn vontractual Nubility covemgt 1o
caver the indemnily obligations uriglertaken herein. '

d.  DBusiness Auto Linbility, including hired and _mn-owned aufo coverage - $500,000 combined
single limit, .

surance policies shall (2) be issued by companies witha “Best’s Rating A” and a “Tiinancial Size Category
of VII", (b) be on an wooeurrence” form, and (o) Hst Contractor and if requested, Ovaney, as additional
insureds per Form CG 20 10 edil ion 11/85 orite equivalenton the General Liability and Automobile Lialility
Policies. For purposes of this additional insured requirement, the texrm “gquivalent” means coverige for
liability arising out of ‘Subcontractor's Work performed for Contractor and includes toth ongoing nixl
products-compleled opetatiohs coverage. The Workers' Compensation Policy shall include an Alternaie
Employer’s Endorsement naming (he Contractor, 1fSubcontractor utilizes any eased employees, Contractr
must also be listed onan Alternate Employer's Endorsement on the Workers' Compensalion Policy covering

{he leased employees.

Subeontractor will provide to Coulractor certificates of insurance or other sarlsfuctory avidence of compliance
with the provisions of this Section promptly after the date of this Agreement and thirty (30) days beforz the
expiration date of each policy ot at any {ime upoi reguest of Contraclor. A copy of the actup) additionnl
insured endorsement and Alternate Bmployer's Endorsement must be slupplied wilb ‘the certificale of
insutance. 1£such evidence is not fumnished, Contracter will have the fmmediate right, but nat lhe pbligation,
to proente al Subcommctou’s expenge (which Contractor may affset such costs againsl any rartial Payment af
final payment), the required ingurance on behalf of Subcontractor. The reference to “endeavor to' and bt
filure to mail such notice will impose 1o obligation ur liability ofuny kind upon the conmpany, 1§ agents or
representatives” in the cancallation notification portion of the certificate and/or endorseinzat to the policy
must be doleted, ‘To the fullest extent permitied by law, any provision on the face of auy certificats of
insurance provided by Subcontracior tlnt states anything o fhe effect that the certificate of nsutance does ant
confer rights to insurance upon Contractor Is hereby deemed deleted from such certificate of insurance. The
insurance provided herein by Subcontractor shall be primary and fon-gontributory 1o any other insuranes
available to the additional insuieds. Walvers of subiogation shall be provided in faxor of Contractor atul
Owner on all insucance policizs cactied by Subcontraclor. Subcontractor hereby releasss Conlractor ail
Owner from @)l claims and causes of astion yesulting fiom or related to any loss covered ot that should Tuve
been covered by insurance required to be maintained by Subcontractor neluding the deductible and my
uninsured portion, Additionally, Subcontractor shall comply withany additional insurance requirements set
forth in any ofher Contract Docimients.

Conein
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SECTION 5. INDEMNITY.
TO THE FULLEST EXTENT PERMITTED BY LAW, THE SUBCONTRACTOR SHALL
INDEMNITY, DEFEND, AND HOLD HARMLESS THE CONTRACTOR, THE OWNER,
AND ALL OF THEIR OFFICERS, DIRECTORS, AGENTS, AND EMPLOYEES FROM
AND AGAINST ANY AND ALL CLAIMS, SUITS, LOSSES, CAUSES OF ACTION,
DAMAGES, LIABILITIES, FINES, PENALTIES, AND EXPENSES OF ANY KIND
WHATSOEVER, INCLUDING, BUT NOT LIMITED TO, ARBITRATION OR COURT
COSTS AND ATTORNEY'S FELS (SUCH LEGAL BXPENSES TO INCLUDE COSTS
INCURRED IN ESTABLISHING THE INDEMNIFICATION AND OTHER RIGHTS
AGREED TO IN THIS PARAGRAPH) ARISING OUT OF OR RESULTING TTROM
BODILY INJURY OR DEATH OF ANY PERSON, OR PROPERTY DAMAGE,
INCLUDING LOSS OF USE OF PROPERTY, ARISING OR ALLEGED TO ARISE QUT
OF OR IN ANY WAY RELATED TO THIS AGREEMENT ORTHE SUBCONTRACTOR®S
PERFORMANCE OF THE WORK OR OTHER ACTIVITIES OF THE
SUBCONTRACTOR, BUT ONLY TO THE EXTENT CAUSED N WHOLE OR IN PART
BY ANY NEGLIGENT ACT OR OMISSION OF THE SU BCONTRACTOR OR ANYONE
DIRECTLY OR INDIRECTLY EMPLOYED BY THE SUBCONTRACTOR OR ANYONE
FOR YWHOSE ACTS THE SUBCONTRACTOR MAY BE LIABLI, THE CONTRACTOR'S
INSURANCE REQUIREMENTS WHICH SUBCONTRACTOR IS SUBJECT TO UNPER
THIS AGREEMENT ARE SEPARATE AND DISTINCT FROM FHE REQUIREMENT OF
INDEMNIFICATION HEREUNDER.

NOTWITHSTANDING THE FOREGOING, TO THE I ULLEST EXTENT PERMYLTED BY
LAW, THE SUBCONTRACTOR SHALL INDEMNIFY, DEFEND, AND HOLD
HARMLESS, THE CONTRACTOR, THE OWNER, AND ALL OF THEIR OFF ICERS,
DIRECTORS, AGENTS, AND EMPLOYEES (THE SINDEMNITEES™), FROM AND
AGAINST ANY AND ALL CLAIMS, DAMAGES, LOSSES, AND EXPENSES, INCLUDING,
BUT NOT LIMITED TO, ATT ORNIY’S FEES (SUCH LEGAL EXPENSES TO INCLUDE
COSTS INCURRED IN ESTABLISHING THE INDEMNIFICATION AND OTHER
RIGHTS AGREED 'TO IN THIS PARAGRAPID ARISING QUT OF OR RESULTING
FROM BODILY INJURY TO, OR SICKNESS, DISEASE, OR DEATH OF, THE
SUBCONTRACTOR, ANY AGENT, EMPLOYEE, OR REPRESENTATIVE OF THE
SUBCONTRACTOR, OR ANY OF ITS SUBCONTRACTORS, REGARDLESS Or
WHETHER SUCH CLAIM, DAMAGE, LOSS, OR EXPENSE IS CAUSED, OR 1%
ALLEGED TO BE CAUSED, IN WHOLE OR. IN PART, BY THE NEGLIGENCE OF ANY
OF THE INDEMNITEES, I'T BEING THI EXPRESSED INTENT OF THE CONTRACTOR
AND THE SUBCONTRACTOR THAT IN SUCHEVENT THESUBCONTRACTOR]S TO
INDIEMNIEY, DEFEND, AND HOLD HARMLESS THE INDEMNITELES FROM THE
CONSEQUENCES OF TILEIR OWN NEGLIGENCE, WHETHER IT 1S OR IS ALLEGED
TO BE THE SOLE OR CORCURRENT CAUSE OF THE BODILY INJURY, SICKNLSS,
DISEASE, OR DEATH OF THE SUBCONT RACTOR, SU.[_}CON'I‘RAC']‘OR’S AGENT,
EMPLOYEE, OR REFMRESENTATIVE, OR THE AGENT, EMPLOYEL, O
REPRESENTATIVE OF ANY OFYTS SUBCONTRACTORS. THE IND ENMNIFICATION

G
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OBLIGATIONS UNDER THIS PARAGRAPH SHALL NOT BI LIMITED BY ANY
LIVITATION ON THE AMOUNT OR TYPE OF DAMAGES, COMPENSATION, OR
BENEXITS PAYABLE BY OR FOR SUBCONTRACTOR UNDER WORKERS
COMPENSATION ACTS, DISABILITY BENEFIT ACTS, OR OTHER EMPLOYUE
BENEFIT ACTS, THE SUBCONTRACTOR SHALL PROCURE LIABILITY INSURANCE
COVERING ITS OBLIGATIONS UNDER THIS SECTION 5.

YHE DUTY TO DEFEND UNDER THIS S8ECTION 5 ISINDEPENDENT AND SEPARATY:
FROM THE DUTY TO INDIEMNIRY, AND THE DUTY TO DEFEND EXISTS
REGARDLESS OF ANY ULTIMATE LIABILITY OR NEGLIGENCE OF THE
CONTRACTOR, THE OWNER, OR ANY OF THEIR ORFICERS, DIRECTORS, AGENTS,
AND EMPLOYEES., THEU DUTY TO DLEFEND ARISES IMMEDIATELY UPON
PRESENTATION OF A CLAIM BY ANY PARTY INDEMNIF IED HEREUNDER AND
WRITTIN NOTICE OF SUCH CLAIM BEING PROVIDED TO SUBCONTRACTOR.
SUBCONTRACTOR'S OBLIGATION TO INDEMNITPY, DEIEND, AND HOLD
HARMLESS UNDER THIS SECTION 5 WILL SURVIVE THE EXPIRATION OR
FARLIER TERMINATION OF THIS AGREEMENY UNTIL 1T 18 TFINALLY
DETERMINED BY A COURT OF COMPETENT JURISDICTION OR ARBITRATION
PANEL THAT A CLAIM AGAINST FHE CONTRACTOR, THIL OWNER, AND ANY OF
THEIR OFFICERS, DIRECTORS, AGENTS, AND EMPLOYEES FOR THE MATTER.
INDEMNIFIED HEREUNDER 1S FULLY AND FINALLY BARRED BY THY
APPLICABLE STATUTE OF LIMITATIONS.

'THE DEFENSE AND IND EMNIFICATION OBLIGATIONS UNDER THIS AGREEMENT
ARE NOT INTENDED TO AND SHALL NOT REQUIRE THE SUBCONTRACTOR OR
OTHERS TO INDEMNIFY OR HOLD HARMLESS A REGISTERED ARCHITECTY,
LICENSED ENGINEER, OR AN AGENT, SERVANT, OR EMPLOYEE OF A
REGISTERED ARCHITECT OR. LICENSED ENGINEER FROM LIABILITY FOR
DAMAGE THAT I8 (1) CAUSED BY OR RESULTS FROM: (1) DEFECTS IN PLANS,
DESIGNS, OR SPECIFICATIONS PREPARED, APPROVED, OR USED BY THL
ARCHITECT OR ENGINEER; OR (2) THE NEGLIGENCE OF THE ARCHITECT OR
ENGINEER IN ‘THE RENDITION OR CONDUCT OF PROFESSIONAL DUTIES CALLED
FOR OR ARISING OUT OF THE CONSIRUCIION CONTRACT AND THID PLANS,
DESIGNS, OR SPECIFICATIONS THAT ARE A PART OF THE CONSTRUCTION
CONTRACT; AND (h) ARISES FROM PERSONAL INJURY OR DEATH, PROPERTY

INJURY, OR ANY OTHER EXPENSE THAT ARISES FROM PERSONAL INJURY,
DEATH OR PROPERTY INJURY.

SECTION 6, Independent Subcontractor Status aud Warranty to be Lawfully Lntitled o

Work in the United States of America. :

Subcontractor agrees that it and ifs employees, agents, and swbcontractors (and their empluyees, igenls, 2wl

subcontraclors) will perform the Work as independent conteactors, and not as employees or ngenls of

Conlractor. Contraclor has no auithority to direct, superyise, or contyol, the means, manngr, of method uf

canstruclion of the Weork. Further, Subcontractor warrants and ngeees i will intlependently verify that it ad
' !

Suik At
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its employee

i

4, agents, and subeontractors (and their employees, agents, and subeonteactors) shall be lawfully

entitled to work under the laws of the United Stales of Amerlen,

SECTION 7. Default aid Dantnges,

My

Subeontractor’s Default. The following acts on the parto f Siibsantractor will, at Contractn”s

option, result in the immediate termination of this Agreement and all Work Orders, and dismissal of
Qubeontractor fram each sue,

bi

(1) Any delays ofthe Work caused by Subeontractor's filure of refusal to supply enough sialled
labor or matertals (o meet Contractor’s sehedule,

(2) Subcontractor’s filure (o promptly pay any labor, material suppliers, or en claingnts wib
respeel (o nny Work..

(@) Adjudication of Subcontractor to be bunkrupt or insolvent cither by Contractor or any culiit
or governmental entity.

) I Subsontructor or any of Its employees, subconiractors, or agenls (or -empluyeas,
subgontractors, of agents of any subconlmeior retained by Subcontracior 1o perform Waonk)
conswie, use, or ste. under the influence of uleoliol or illegal drugs while on the site,
{Subcontructor agrees to strictly enforee rules to this effect and to mform ali employees, agents,
and subcontractors that sueh vules will be strietly enforged,)

(5) PFailure of Subcontracior or ils agents, subconteaclors, or employces lo (a) uperale motorized
vehicles or equipment i a safe and ordetly menner, (b) comply with safe Tabor and metzriel
instaliation practices designated by Contractor or Owner or otherwise aceepted by the industry,
or (¢) leave the Project slte in o safe condition (as determined by Contractor in Its sole discrelion)
during or afler construction,

(6) Bubcontractor's failure to" comply with the provisions of this Ageement regarding
assignment or subrontracling,

(7) Any other violstions of the Contract Documents inchiding, withont limitadon, this
Agreement.

Damages.

(1) No Damages {or Delay. Notwithstanding auything to.(he contyary i thils Agreement and (o
the fulles| extent permitted by law, Contractor wilLnot be liable for any loss, claiiy, cost, liability,
or damage ineurred by Subeontraclor, whather divect or indirect or whether related Lo efforts by
Contraclor to necelerate the Work, on nceount of uny deJay, disruption, hindrunge, or any oflis
jmpediment whalsoever, no matter by what, or by whom coused. Rather, the Cost of Work
(defined in Sectlon 8) is understood and ugreed to include and cover all expenses and costs due
to delays, dismptions, hindrances, or any other impediments regardless of Iheir cinse
Subcontractor agrees not to make, und hereby waives, any suel clain for damages.

(2) Subeontractor’s Liabifity to Confraclor upon Termination. 1t this Agreemsnt i
tenninated at Contractor's option as provided in this Seetion 7, Subcontractor will be liable w
Gontractor for all costs and daniages incutred by Contractor due to Subcontiaclor's fatluse o
perform under this Agreement of other Contract Documents (including, without limitation, the

B “Q .]S
‘i;:hco::' ut:iéu
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amount by which the cost to complele the Projeet exceeds the cost ol the Work), Subcontrachur's
failure to keep up (he progress of the W orls us required, or Subeonteactor’s failwre o execuls thy
Work as directed by Conteactor. In addition to all costs and damages incurred by Contractor,
Subcontractor shiall be linble to Cq‘utmqwr for an additional amount oqual L 25% alall costs nnd
daniages for Conlractor’s additional overhead and related costs.

e Reimbursement for Rines. Subeontracior shall pramplly reintburse to Contragtos and shall
indemnify, defend, wnd hold barmless Contractor regarding any fines or penalties incurved by
Contractor or Owner us a result of the uctions o inaction of Subcontractor or its employees, agents, or
subcontractors, relating to performance of Work or otherwise, ineloding, withawl limitation, e

failure (o abide by the requicements of Sectlon 2(d).
SECTION 8. Payment to Subeontractor.

A Payment by Owner IS Coudition Precedent, Subcontractor agress and acknowledges U
Contractor shall seek payment from Owner for the price of the Work ("Cost of Worl) perforined
pursuant fo Work Orders and that Contractor has no duty ot obligation to pay Subconlraclor for any
Work wntil Contractor lins been paid by Qwner, Therefore, all obligations of Contractor 19 make Partial
Payments and final payment ore subjeet 1o the express conditions precedent (hut Owner accbpls
Bubeontractor’s Work and Confractor roceives paymenls from Owner for all paymenls fo
Subcontractor, 1t is expressly agreed that any busis for non-payment by Owuer, ineluding, withoit
limitation, the bankruplcy or insalvency of Owner, will not excuse this condition precedent atu
Subconlraclor expresaly assumes {he risk of delayed payment or non-puyruent by Owner,

b, Partial Payments. Partial payments (“Partisl Pryments") for porfions of (ke Work (hat have
been completed will be made by Contractor to Subcontractor as the Work progresses, bul not uuca
often than in accordanee with Conlractor’s regular payment procedures. As a gondition precedent.io
Parlial Payments, Subcontraclor must subiuit written applications thit provide @ deseription of thu
partion of the Work that has been vompleted during the paymeni periad (inefuding, vyithout Jimitstion,
materials and supplies bsed therein if provided by Subcontractor), an estinuite of the pereentage of
completion of the Wark, a copy of ench change urder’ [or the payment period, safaly meeting sheuts for
the period of e sinee (hic last submission for payment, sheets indicating the number of hours worked
by any employees of Subeontractor or any of its subeontraclors (“Employee Thue Sheets") for the
period of lime since the lnst submigsion for paymient, evidence of payment, watvers (ineluding, withoul
limitation, licn waivers), and supplier affidavits in form satisfaclory to Owner and Contractor, for itsell,
ifs subcontractors and matecial suppliers, and all otherinformation Contractor is required 10 prov ide to
Owner as a condition to Contractor’s right to receive payment. Contractor reserves the right to modity
such esthmates in its sole snd exclusive discretion and such modilcations will bind Subcontractor for
the putpose of Partial Faymenls, Partial Payments will be made te Subconlractor on or aboul the
thirtieth duy following upproval of the application for puyment by Conteactor and receipt ol payment by
Contractor from Owner.

¢  Retninnge. Contetor will retain al Jeast len percont (10%) of each Tartial Payment ((he

“Retalunge Amount”) or sy greater amonnt -Contracior chooses lo retain in ils sole diserelion.
Conlractor may, it its sole discretion, waive its right (o retain any Retainage Amount from any Furtkal
Paytnents o final payient.

Tl
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d.  Grounds for Withholding Bayments, Contraclor may witlihold any Partial Payments vr the
final payment in whole or in part upon tlie vecurrence of any breach of this Agreement by
Subcontrselor until a cupe satisfactory to Contractor has been completed,

o Work Coveyed by Partial Payinents. Al the completed Work uovered hy Parlial Paymenis ot
final payment made (o Subcontractor will thereupon become the sole property of Contractor, but (his
provision will not be consirued ag-relioying Subsontiactor from the sole jesponsibility for all Woik
upon which Partial Payments have been made, for the restoration of any damaged Wouk, Jor the
correction of defective Work, or as a waiver of Contractor's tight to requive fulfillment of all vl the
ferms of this Agreement, Payment to Subcontraztor i specifically-agreed not to imply acceptanes by
Confractor or Owner of any portion of the Work that fails lo comply with-the Conitact Documerns.

B Flual Payment. Final payment constitutes the entire uppaid balance of the Cost of Workninns
any amounts retained, Fial payment will be mude by Conteactor to Subcontracior upod satisfaction ol
the following condilions!

(1) The Work is fully petformed in accordance with the requirenients of the Contact
Documents, and Subeontractor is not in defull under (his Agreesent or the Conract Documins,

(2) Subcontracterhas submitted satisfaclory evidence of paymwnls to, waivers by, and relewies
from all claims by, Subcontractor and any persens, firms, or corporations having perfurmed
waork, tabor, or services or furnished materials, equipment, Lools, o supplies to Subeontractor foy
the Worlk (including, without lintitation, lien-waivers) If requested by Conhuelor

(3)  Subcontractor bas delivered 10 Contraclor all ag-built drawings, cerlificutions, mainienanee
manvals, operaing nstructions, wrillen guaranties, warranties, and bonds;

(4)  Subcontracior has provided safoty meeting sheels and Ewmployee Tine Sheets (o the
period of time since the last sibimission fut payment;

(5)  Owner, any peneral conirnelor, any londer, any archilect, and Contractor bays aueepted the
Work; sid

(6) Conlractor hus received paynent fiom Owner.

g Release of Relninage. Cloniractor will release any Retainage Amount thirty (30) days allerall
conditions precedent to Subcontimetor’s receipt of the final payment ave niek.

L Subeontractor’s Agreement (o Pay, Subconlractor will promptly pay when due all cherges
owed by it for labor, services; materiuls, equipment, Lools, and supyilies fuenished under this Agieaiment
and will keep the Work and the Project free from any mechanics’ and materialmen’s lisms.
Subcontractor shull not acquire any materials, supplies, or equipment subject 10 any security interes! ur
condilional sale or other agreement where any interest is retained by or granted 1o a sellet, supplive, ur
lender. 11 Contractor reasonably’ believes thal Gubcontractor has failed lo pay vihen due all chuvjees
owed by Subcontractor for its labar, services, materials, equipment, teols, and supplies, Contracior muy
issue joint checks made payable 1o Subeotilracior anl afher padties owed by Subcontractor o directiy v

those parties owed by Subcontructos in Contractor’s sole discretion. Conteuctor shall be entitled W and
Subcontractor shall provide acceptable seeurity. insuring against claims by Subconiractor’s creduors,

it ’Q
5& oi':."ui;-
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L INDEMNIFICATION FOR LIENS, TQ THE FULLEST EXTENT
PERMITTED BY LAY, SUBCONTRACTOR HEREBY AGREES TO INDEMNITY,
DEFEND, AND HOLD HARMLESS THI: CONTRACTOR, THE OWNER, AND ALL
Ol THEIR OFFICERS, DIRECTORS, AGENTS, AND EMPLOYEES FROM AND
AGAINST ANY MECHANICS® AND MATERIALMEN'S LIENS UPON THE
PROJECT, ATTORNEYS FEES AND EXPENSES, AMOUNTS PAID 1N
SETTLEMENT, AND AMOUNTS PAID TO DISCHARGRE JUD GMENTS ARISING
OUY OF THI. SERVECES, LABOR, EQUIPMENT, OR MATERIALS FURNISHED BY
SUBCONTRACTOR, OR1TS EMPLOYEES, SUPPLIERS, OR SUBCONTRACTORS.
IF SUBCONTRACTOR FAILS TO DO 50, CONTRACTOR MAY DEDUCT FROM
SUMS THEN OR THEREAFTERDUE TO SUBCONTRACTORSUCH AMOUNTS AS
CONTRACTOR DEEMS APPROPRIATE IN IT5 SOLE DISCRETION TO
INDEMNIFY THE CONTRACTOR, THE OWNER, AND ALL OF THEIR ORFICERS,
DIRECTORS, AGENTS, AND EMPLOYELS FROM SUCH LIENS, CLAIMS, AND
ENCUMBRANCES, CONTRACTORMAY, INITS SOLE DISCRETION, CURE ANY
LIENS OR SATISEY ANY DEMANDS, AND RECOVELR IT5 COSTS RELATED
DIRECILY OR INDIRECTLY THERETO FROM  SUBCONTRACTOR.
SUBCONTRACTOR ~HEREBY  WAIVES, RELEASLS, ARD VOREVER
DISCHARGES THE CONTRACIOR, THE OWNER, AND ALL OF THER
OFFICERS, DIRECTORS, AGENTS, AND EMPLOYELS FROM ALL COSTS.
EXPENSES, CLAIMS, DEMANDS, DAMAGES, LOSSIES, CAUSES OF ACTION, OR
LIABILITIES THAT SUBCONTRACTOR MAY MAVE AGAINST THU
CONTRACTOR, THI; OWNER, AND ALL OF THEIR OVFICERS, DIRECTORS,
AGHNTS. AND EMPLOYEES THAT ARISE DIRECTLY OR INDIRECTLY IFROM
CURING ANY SUCH LIENS, CLAIMS, ENCUMBRANC £S5, OR DEMANDS.

SELCTION 9. Miscellaneons.

a.  Assignment and Suceessors, Subcoriltagior may noU assign or subcontrack imy pottion of the
Work or its other obligations or rights hereunder withont the priot written congent of Contractor. [
Subconlractoy. assigns or subcontracts any portion of the Work (with the prior vrillen gonsenl vl
Conteuctor), Subcontractor will require each such assignee or sub-tiet subeontracior to comply with e
Contacl Documents, including, without limitation, the pertinent prov iglons of this Agreament
(including, withoul Jimitation, Section 8) by wiitten agreement, 8 copy af shich must be provided 1o
Conlrietor, Subeontiacior liereby uncondi:ionall'y.guamntaas.the complianee of each such agsignee or
sub-tier subcontractor with this Agpreement, Subjeot to the preceding provisions of this Seclion, this
Agreement will be binding on and will inure to flie benefit of the parties and their respective beis,
_administrators, executors, successots, and periniited Assigns.

b, Acts of Affillates. For the purpose of this Agreement, any action of any agenk, cmpluyes,
subcontractor, director, officer, o invitee of Subgontractor of avy of their agents, vmployess,
subioontuaclors, officers, or invilees sliall be dewmed an aet 0f Sulicontractor, Tor the purposes hereol,
any-obligation or linbility imposed on Suibeontractor with regard 1o ils employees ar agenis shall also L
deemed an obligation o liability of Subcontracior with regard to employees or ngents of ita
subcontractors. Subcontractors of Subconitactor shall include any suppliers of Subconteactor afher

{han Contraciof:
R\
Sutleay protth
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.l

. Offset. Inaddition (o any other vight provided hereunder, Conteactor shall be entitled o oftsel
any amount owed to it by Subsoniractor hareundor sgainst any Pavtial Piyinents or final payment under
this Agreement or any-other agrecment,

d.  Cleanup, Subcoruacior will atull times keep the Project safe and free from the accumulation of
wasle materinls or rubliish cawsed by its operations or related to the Work. Upon completion of the
Work and ench portion tiereof, Subeantractor will remove all rubbish and” wasle produced by il
opatations ar Work herennder from the Project as well 4s ol ufits toals, equipment, machinery, and
surplus materials no longer needed and leave the Project in a “brovn clean” or equivalent condition pnd
sali for Subcontractor's employees and subsequoent contretors Lo perform their work, unless otherwise
specified in writing. If Subconlractor fails to clean up, Contragtor may do so after writlen nofice to
Subeontracior and the cost thereof will be charged to Subconlractor.

g, Llenwaiver. SBubtontractos hereby waives and relinquishes any right, whethier granled by statule
or not, lo file or elaim aty lien for Work performed hereunder. '

f,  Other. This Agrevment embodies the enlite agreement betweell the parties and supersedes all

prior agreements and understandings. This Agreement may be amended or suppleniented only by ub

instrument in-writing exesuted by the party against whom enforcement is sought, No delay or failure

by Contractor to exereise any rightor rentedy heveunder, and no partial of single vxercise of such Hight

or remedy, will constituls a waiver of that or any other rightor remedy. The duties and abligations

imposed by this Agreement and rights as 1d remedies available hereunder shall be in addition 1o und nol
a limitation of duties, obligations, rights, and remedies otherwise imposed or availoble by Law. "The

prevailing party 1o any dispute shall have a right to collect its rebsvnable attorney’s fees and exproses,
This Agreenent shall be govemed by the laws of the State of Taxas, without regard 1o the conllicts of
law provisions hereof, The provisions of this Agreement shall be deemed independent and severabili.
and the invalidity or partial invalidily ol any provision or portion thereof shall not afiect the validity o
enforceabilily of any olher provision or portion (hereof. It is the tent of the parties that any wwalid
provision hereaf be reformed to the extonit necessary 1o make il enforcenble 1o the maximurm extent ef
the lnw.

EXBCUTED to be effective as-of e date first above writlen,

SUBCONTRACTOR: BUILDERS FIRSTSOURCE —

NTRACTIMNG SOUTHEAST GRO¥TS L

By:

sz-;e\:-ﬂ@_ﬁﬂ-.{&' [ / !
Title: Dﬂ.mﬂﬂ- . THle:
261547017

Subcontractor Social Security No. or Federal LI,
No.

)
sulie ﬁélur

Cnhasier
(Mersion - SFITHIG)
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STATE OF SOUTH CAROLINA
COUNTY OF HORRY

SEASHORE VILLAS AT OCEAN KEYES
PROPERTY OWNERS ASSOCIATION,
INC,,

Plaintiff,
Vs.

)

)

)

)

)

)

)

)

)

)

)
OCEAN KEYES DEVELOPMENT, LLC, )
KEYE CONSTRUCTION CO., INC,, )
KEYE COMMUNITIES, LLC, RUSSELL )
P. BALTZER, AIA, PINE BLUFF )
CONSTRUCTION CO., INC,, )
AFFORDABLE HOME )
IMPROVEMENTS, INC., CAREFREE )
EXTERIORS, INC,, S.C.8.S., INC,, )
RICHARD H. CONSTRUCTION, LLC )
a/k/a RICARDO HERNANDEZ d/b/a )
RICHARD FRAMING CONSTRUCTION, )
RICHARD H. CONSTRUCTION, LLC )
a/k/a RICARDO HERNANDEZ d/b/a )
RICHARD FRAMING CON., INC., JOSE )
RODRIGUEZ, COASTAL STUCCO, )
INC., RE-NEW CONSTRUCTION )
SERVICES B&J BUILDERS, INC., )
HUGO SILVA and HUGO SILVA d/b/a )
WELLINGTON DA SILVA, )
)

)

)

Defendants.

IN THE COURT OF COMMON PLEAS
FIFTEENTH JUDICIAL CIRCUIT

Civil Action No.: 2015-CP-26-8308

ORDER GRANTING FINAL SUMMARY
JUDGMENT TO DEFENDANTS
RICHARD H. CONSTRUCTION, LLC
a/k/a RICARDO HERNANDEZ d/b/a

RICHARD FRAMING CONSTRUCTION,

RICHARD H. CONSTRUCTION, LLC
a/k/a RICARDO HERNANDEZ d/b/a
RICHARD FRAMING CON,, INC,,
S.C.S.S., INC., and CAREFREE
EXTERIORS INC. ON CROSSCLAIMS
OF OCEAN KEYES DEVELOPMENT,
LLC, KEYE CONSTRUCTION CO., INC,,
KEYE COMMUNITIES, LLC, AND PINE
BLUFF CONSTRUCTION CO., INC.

This matter came before this Honorable Court on January 17, 2019 on the Motions for

Summary Judgment filed by Defendants Richard H. Construction, LLC a/k/a Ricardo Hernandez

d/b/a Richard Framing Construction, Richard H. Construction, LLC a/k/a Ricardo Hernandez d/b/a

Richard Framing Con., Inc. (“Richard Framing”), S.C.8.S., Inc. (“S.C.8.8.”) and Carefree

Exteriors, Inc. (“Carefree Exteriors”) (collectively,

PD.25286295.1
PD.25981135.1

“Crossclaim Defendants™) on the crossclaims

000226

] §CE8R0AASL0DERITYD STHIdNEDINGOD ARSEOEEIA WO B001EIR® 500 a8 AX TSNS HDI IS



asserted by Defendants Ocean Keyes Development, ‘LLC (“Ocean Keyes”), Keye Construction
Co., Inc. (“Keye Construction”), Keye Communities, LLC (“Keye Communities”), and Pine Bluff
Construction Co., Inc. (“Pine Bluff”) (collectively, “Keye Defendants”). This Court, having
reviewed the motions, the memoranda of law in support, the pleadings, and the deposition
testimony and affidavits submitted, and having considered the arguments of the parties and legal
authorities submitted, finds the following:

FINDINGS OF FACT

1. This matter involves alleged construction deficiencies asserted by Plaintiff
Seashore Villas At Ocean Keyes Property Owners Association, Inc. against the Keye Defendants,
Richard Framing, S.C.S.S., Carefree Exteriors, and others at the Seashore Villas At Ocean Keyes
condominium project in North Myrtle Beach, South Carolina (the “Project”).

2. Keye Defendants served as the developer and/or general contractors for
construction of the Project, and Crossclaim Defendants served as subcontractors in various roles.

3. All written contracts with subcontractor Richard Framing were between Ocean
Keyes and Richard Framing. (See e.g. Hernandez Dep., at p. 40:9-14, and at Ex. 268.)

4. All written contracts with subcontractor S.C.S.S. were between Ocean Keyes and
S.C.S.S. (See e.g. Hernandez Dep., at p. 40:9-14, and at Ex. 268.)

5. All written contracts with subcontractor Carefiee Exteriors were between Ocean
Keyes and Carefree Exteriors. (See e.g. Hernandez Dep., at p. 40:9-14, and at Ex. 268.)

6. Keye Defendants filed crossclaims against Crossclaim Defendants for (1) “Breach
of Contract,” (2) “Breach of Express and/or Implied Warranties,” and (3) “Equitable

Indemnification.” (See Def. Ocean Keyes Ans. to 2d Am. Compl. & Cross-cl., dated Jan. 20, 2017;
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Defs. Keye Construction, Keye Communities, and Pine Bluff Ans. to 2d Am. Compl. & Cross-cl.,
dated Jan. 20, 2017.)

7. Keye Defendants did not plead a cause of action for contractual indemnification
against the Crossclaim Defendants. See generally Def. Ocean Keyes Ans. to 2d Am. Compl. &
Cross-cl., dated Jan. 20, 2017, at pp.11-13; Defs. Keye Construction, Keye Communities, and
Pine BIuff Ans. to 2d Am. Compl. & Cross-cl., dated Jan. 20, 2017, at pp.11-13.)

8. Crossclaim Defendants all filed Motions for Summary Judgment and/or Renewed
Motions for Summary Judgment on Keye Defendants’ crossclaims.

9. Crossclaim Defendants have all settled with Plaintiff and resolved the first-party
claims asserted by Plaintiff against Crossclaim Defendants.

10.  None of the Keye Defendants, other than Ocean Keyes, opposed the Motions for
Summary Judgment and/ot Renewed Motions for Summary Judgment. In that regard, Keye
Construction, Keye Communities, and Pine BIuff all failed to both (1) file and serve any written
opposition to the Motions for Summary Judgment and/or Renewed Motions for Summary
Judgment, and (2) appear at the hearing on the Motions and accordingly assert any opposition at
the hearing. With regard to the last point, the only attorney who appeared on the record to present
any argument in opposition to the Motions, Rose Beth Smith of Lyles & Associates, explicitly
confirmed on the record that she was only representing Ocean Keyes Development, LLC at the
hearing. |

11.  The undisputed facts establish that the Keye Defendants were not wholly without
fault but rather share responsibility for damages. Keye Defendants’ own expert acknowledges
Keye Defendants were negligent ‘n the construction of the Project and thus share in the

responsibility. According to the expert retained by the Keye Defendants, the general contractor
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“share[s] in the responsibility” in areas where different trades’ work comes together. (See Henry
Dep., at 258:22-259:1.) Furthermore, the Keye Defendants’ expert further testified that a general
contractor bears some responsibility in vetting subcontractors prior to the subcontractor being
hired in order to ensure that the subcontractor “can do what they say they’re going to do.” (See id.
at 259:18-23.) Most significantly, the Keye Defendants’ expert admitted that a general contractor
is “the head of the team of contractors who have performed work on the contract and are in that
regard responsible to the owner” and, therefore, “share in responsibility for the work that’s
performed by others.” (See id at 261:12-15, 262:8-10.). The expert also testified that any lack of
Tyvek wrap around the building would have been open and obvious to the general contractor. (See
id. at 245:6-12.) In addition to the Keye Defendants’ own expett testimony, Keye Defendants
could not produce any testimony from any witness finding that they were wholly without fault.

12. The written contracts between Ocean Keyes and the Crossclaim Defendants did not
have attached the ATA Document A201-1997. (See e.g. Hernandez Dep., at p. 40:9-14, and at Ex.
268.)

13.  Ocean Keyes was unable to provide any record evidence that AIA Document A201-
1997 was even given to the subcontractor Crossclaim Defendants. In fact, Ocean Keyes’ principal
explicitly admitted that he does not know whether the A201-1997 document was ever given to any
subcontractors. (See Baltzer Dep., at 209:25-210:4, 210:20.)

14.  The certificates of occupancy for the following buildings at the Project were as
follows:

e Building 16: July 13,2006
e Building 17: October 10, 2006

e Building 18: October 2, 2006
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e Building 19:
¢ Building 20:
e Building 30:
e Building 31:
o Building 32:
e Building 33:
¢ Building 34:
e Building 35:
e Building 37:
e Building 39:
e Building 40:
e Building 42:
o Building 44:

Thus, the dates of substantial completion (as evidenced b

February 27, 2006
August 28, 2006
February 23, 2006
October 26, 2005
March 28, 2006
October 28, 2005
January 5, 2006
September 30, 2005
August 9, 2005
July 13, 2006
September 2, 2005
July 19, 2005

August 18, 2005

y the certificates of occupancy) of

buildings 16, 17, 18, 19, 20, 30, 31, 32, 33, 34, 35, 37, 39, 40, 42, and 44 were after July 1, 2005

and before February 4, 2008.

In light of the foregoing undisputed record facts, the Court has reached the following

conclusions of law and holdings:

CONCLUSIONS OF LAW

15.  The Court concludes and holds that Crossclaim Defendants are entitled to summary

judgment on Keye Defendants’ crossclaims for Breach of Contract and Breach of Express and/or

Implied Warranties, because these claims are disguised claims for equitable indemnity. Keye

Defendants allege only damages stemming from their potential liability to Plaintiff, and do not
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allege and/or have not provided any admissible record evidence that they sustained any separate
or independent damages. See Stoneledge at Lake Keowee Owners’ Ass’'n v. Builders FirstSource-
Southeast Grp., 776 S.E.2d 434, 439 (S.C. Ct. App. 2015) (holding that, where general contractor
did not “suffer their own damages independent of their obligation to defend themselves in the
underlying lawsuit,” trial court “properly granted summary judgment on [general contractor’s]
breach of contract and breach of warranty cross-claims because they are not independent causes
of action from [the general contractor’s] equitable indemnity claim”); Holland v. Hucks Pool Co.,
Inc., No. 4:15-cv-00141-RBH, 2016 WL 6157491, at *4 (D.S.C. Oct. 24, 2016) (“[The
contractor’s] breach of contract/warranty crossclaim is not viable as a cause of action separate
from its equitable indemnity crossclaim. ... [The contractor’s] allegations indicate it did not sustain
its own damages as a result of any breach of contract or warranty by [the subcontractor]....
Accordingly, the Court will grant [the subcontractor’s] motion for summary judgment as to [the
contractor’s] breach of contract/warranty crossclaim....”). Accordingly, this Court concludes
Keye Defendants’ crossclaims for Breach of Contract and Breach of Express and/or Implied
Warranties, are merely disguised claims for equitable indemnity, and thus final summary judgment
in favor of the Crossclaim Defendants on the purported causes of action for Breach of Contract
and Breach of Express and/or Implied Warranties is appropriate.

16.  The Court concludes and holds that Crossclaim Defendants are entitled to summary
judgment on Keye Defendants’ crossclaims for Equitable Indemnification because the undisputed
material facts show that Keye Defendants are at least partially at fault for the damages asserted by
Plaintiff. As noted above, the Keye Defendants’ expert admitted the general contractor “sharef[s]
in the responsibility” in areas where different trades’ work comes together. (See Henry Dep., at

258:22-259:1.) Furthermore, the Keye Defendants’ expert further testified that the entity or
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entities hiring the subcontractors bears some responsibility in vetting subcontractors prior to the
subcontractor being hired in order to ensure that the subcontractor “can do what they say they’re
going to do.” (Henry Dep., at 259:18-23.) Most significantly, the Keye Defendants’ expert
admitted that a general contractor is “the head of the team of contractors who have performed work
on the contract and are in that regard responsible to the owner” and, therefore, “share in
responsibility for the work that’s performed by others.” (Henry Dep., at 261:12-15, 262:8-10.)
Lastly, counsel for Keye Defendants have not presented any admissible record evidence to
contradict the testimony cited by Crossclaim Defendants or to demonstrate that it was completely
without fault with respect to Plaintiff’s alleged damages. Under South Carolina Rule of Civil
Procedure 56, “[w]hen a motion for summary judgment is made and supported as provided in this
rule, an adverse party may not rest upon the mere allegations or denials of his pleading, but his
response, by affidavits or as otherwise provided in this rule, must set forth specific facts showing
that there is a genuine issue for trial. If he does not so respond, summary judgment, if appropriate,
shall be entered against him.”

Thus, there is no issue of material fact that Keye Defendants are at least partially at fault
and have unclean hands, precluding an equitable indemnity claim under South Carolina law. See
Vermeer Carolinas, Inc. v. Wood/Chuck Chipper Corp., 518 S.E.2d 301,307 (S.C. Ct. App. 1999)
(“The most important requirement for the finding of equitable indemnity is that the party seeking
to be indemnified is adjudged without fault and the indemnifying party is the one at fault.”).

17.  The Court concludes and holds that the Keye Defendants have not properly plead
and asserted a claim against the Crossclaim Defendants for contractual indemnification as no such

cause of action is in the last operative crossclaims from any of the Keye Defendants.
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18.  Alternatively and further, the Court concludes and holds that even if the Keye
Defendants had asserted a crossclaim for contractual indemnification, the Crossclaim Defendants
would be and still are entitled to summary judgment on Keye Defendants’ crossclaims for
Contractual Indemnity because there is no question of material fact that the subcontracts between
Ocean Keyes and Crossclaim Defendants did not include any indemnity provisions. Although
Keye Defendants orally argued that AIA Document A201-1997 imposed an indemnity obligation,
the Court concludes that the AIA Document A201-1997, and specifically its section on
indemnification, was not part of any of the contracts between Ocean Keyes and the Crossclaim
Defendants. As noted above, the written contracts between Ocean Keyes and the Crossclaim
Defendants did not have attached the ATA Document A201-1997. (See e.g. Hernandez Dep., at p.
40:9-14, and at Ex. 268.) Further, the indemnification terms of the AIA Document A201-1997
were not summarized in the written contracts. (See e.g. Hernandez Dep., at p. 40:9-14, and at Ex.
268.) Finally, there was no record evidence that the Crossclaim Defendants received or were told
how to get the copyrighted AIA Document A201-1997. (See generally Hernandez Dep., at p. 40:9-
14, and at Ex. 268; Baltzer Dep., at 209:25-210:4, 210:20.) As Keye Defendants failed to present
admissible record evidence indicating that this Document (any version of it) was actually attached
to the written contracts, provided to the Crossclaim Defendants and/or that the Crossclaim
Defendants knew of and assented to the terms of AIA Document A201-1997, the ATA Document
A201-1997 was not a part of the written contracts. See Traynham v. Yeargin Enters., Inc., 403
S.E.2d 329 (S.C. Ct. App. 1991) (finding contract to be ambiguous as to whether arbitration
provision in ATA document was incorporated, despite reference in contract to same, where relevant
AIA document was not attached to the contract, no directions were given as to how to access the

referenced AIA document, and “no enumeration or description of the conditions” provided in the
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AIA document were included in the contract itself); Interpretation of Several Connected
Writings—A Writing Expressly Incorporated by Reference, 11 Williston on Contracts § 30:25
(2017) (“[I]n order to uphold the validity of terms incorporated by reference, it must be clear that
the parties to the agreement had knowledge of and assented to the incorporated terms....”).
Accordingly, the Court holds that Ocean Keyes’ subcontracts with Crossclaim Defendants do not
contain an applicable indemnity provision. As such, even if such a claim had been asserted, Keye
Defendants’ claims for contractual indemnity fail as a matter of law.

19.  The Court further holds that even if the ATIA Document A201-1997 had been
successfully incorporated into the subcontracts between Ocean Keyes and Crossclaim Defendants,
such document(s) would not have imposed an indemnity obligation on Crossclaim Defendants
under these circumstances. While the AIA Document A201-1997 is not in record evidence, the
Court understands from arguments of counsel that the following language is the language
contained in at least one sample version of the document. Section 3. 18.1 of the ATA Document
A201-1997 provides as follows:

§ 3.18 INDEMNIFICATION

§ 3.18.1 To the fullest extent permitted by law and to the extent claims,
damages, losses or expenses are not covered by Project Management
Protective Liability insurance purchased by the Contractor in accordance
with Section 11.3, the Contractor shall indemnify and hold harmless the
Owner, Architect, Architect’s consultants, and agents and employees of
any of them from and against claims, damages, losses and expenses,
including but not limited attorneys’ fees, arising out of or resulting from
performance of the Work, provided that such claim, damage, loss or
expense is attributable to bodily injury, sickness, disease or death, or to
injury to or destruction of tangible property (other than the Work
itself), but only to the extent caused by the negligent acts or omissions of
the Contractor, a Subcontractor, anyone directly or indirectly employed by
them or anyone whose acts they may be liable, regardless of whether or
not such claim, damage, loss or expense is caused in part by a patty
indemnified hereunder.

(Sample AIA Document A201-1997 (emphasis added).) As an initial matter, the language

contained within the AIA Document A201-1997 is not sufficiently clear to indemnify a general
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contractor for its own concurrent negligence. Concord & Cumberland Horizontal Prop. Regime
v. Concord & Cumberland, LLC, 819 S.E.2d 166, 173-74 (S.C. Ct. App. 2018). Furthermore,
pursuant to the “work itself” exception in the foregoing language, the cited indemnification
provision does not cover a claim that challenges the subcontractor’s work itself. See Philip L.
Bruner & Patrick J. O’Connor, Jr., The “work itself” Exception, 3 Bruner & O’Connor
Construction Law § 10:53.10 (August 2017); AIA Document Commentary A201-1997 (noting
that the above-quoted indemnity provision “does not cover injury or damage to the work itself nor
does it cover a claim by the owner that the contractor has failed to construct the building according
to contract documents”). Here, the claims for contractual indemnity asserted by Keye Defendants
against Crossclaim Defendants consist entirely of claims for indemnity regarding alleged defective
construction by Keye Defendants and Crossclaim Defendants and, therefore, would not fall within
the ambit of ATA Document A201-1997°s indemnity provision, even if the AIA Document had
been part of the subcontracts between Ocean Keyes and Crossclaim Defendants. Accordingly, the
Court holds that even if Keye Defendants had actually properly asserted a claim for contractual
indemnification, and even if the terms of the AIA Document A201-1997 were a part of the written
contracts between Keye Defendants and Crossclaim Defendants, there is no genuine issue of
material fact that Crossclaim Defendants are entitled to judgement as a matter of law on any such
contractual indemnification claim.

20.  The Court further holds that because there is no issue of materials fact that no
written contracts existed between Keye Construction, Keye Communities, and/or Pine Bluff on
the one side and Crossclaim Defendants on the other side, Crossclaim Defendants would further
be entitled to summary judgment in their favor on any purported claim of contractual

indemnification by Keye Construction, Keye Communities, and Pine Bluff.
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71, The Court further concludes and holds that additionally (and alternatively) any and
all crossclaims related to Buildings 16, 17, 18, 19, 20, 30, 31, 32, 33, 34, 35, 37, 39, 40, 42, and
44 at the Project are barred by the Statute of Repose contained in South Carolina Code of Laws
Section 15-3-640, and thus summary judgment is appropriate on all claims (on all causes of action
asserted) regarding Buildings 16, 17, 18, 19, 20, 30,31, 32, 33, 34, 35, 37, 39, 40, 42, and 44. The
Keye Defendants first filed their crossclaims on February 4, 2016. Pursuant to Section 15-3-640,
Keye Defendants’ claims regarding any building for which the date of substantial completion fell
after July 1, 2005, but more than eight (8) years before February 4, 2016 (thus February 4, 2008),
are time barred. Therefore, Crossclaim Defendants are further or alternatively entitled to final
summary judgment on all crossclaims related to Buildings 16, 17, 18, 19, 20, 30, 31, 32, 33, 34,
35,37, 39, 40, 42, and 44 at the Project because the dates of substantial completion (as evidenced
by the certificates of occupancy) of all of the foregoing buildings were after July 1, 2005 and
before February 4, 2008.

22.  Finally, the Court further concludes and holds that additionally (and alternatively)
because Keye Construction, Keye Communities, and Pine Bluff all failed to offer any opposition
to the Motions, for that reason alone Crossclaim Defendants are entitled to final summary
judgment in their favor against all crossclaims of Keye Construction, Keye Communities, and Pine
Bluff.

93, Insum, the Court concludes and holds that no genuine issue of material fact remains
that Crossclaim Defendants are entitled to final summary judgment on all of Keye Defendants’

crossclaims.

THEREFORE, it is ORDERED AND ADJUDGED that:

1. The Crossclaim Defendants’ Motions for Summary Judgment are GRANTED.
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2. Summary Judgment is entered in favor of Richard H. Construction, LLC a/k/a
Ricardo Hernandez d/b/a Richard Framing Construction, Richard H. Construction, LLC a/k/a
Ricardo Hernandez d/b/a Richard Framing Con., Inc., 9.C.S.S., Inc., and Carefree Exteriors, Inc.
on all causes of action asserted as crossclaims by Ocean Keyes Development, LLC, Keye

Construction Co., Inc., Keye Communities, LLC, and Pine Bluff Construction Co., Inc.

IT IS SO ORDERED:
Clifton Newman
Presiding Judge
This day of ,2019.
, South Carolina
-12 -
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Horry Common Pleas

Case Caption: Seashore Villas At Ocean Keyes Property Owners Association I VS
Ocean Keyes Development LLC , defendant, et al

Case Number: 2015CP2608308

Type: Order/Summary Judgment

So Ordered

s/ Clifton B. Newman, 2127

Electronically signed on 2019-05-07 17:18:24 page 13 0f 13
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) IN THE COURT OF COMMON PLEAS
TATE OF SOUTH CAROLINA ) FOR THE NINTH JUDICIAL CIRCUIT
)
COUNTY OF BERKELEY )
) CIVIL CASE NO. 2018-CP-08-02547
Builders Firstsource-Southeast Group, )
LLC | )
. ) CHARLESTON EXTERIORS, LLC’S
Plaintiff, )  MEMORANDUM IN SUPPORT OF ITS
) MOTION FOR SUMMARY
v. g JUDGMENT
MI Windows and Doors, Inc., ECC )
Contracting, LLC, Hurley Services, LLC, )
and Charleston Exteriors, LLC )
)

Defendants.

TO: BUILDERS FIRST SOURCE-SOUTHEAST GROUP, LLC AND STEPHEN P.
HUGHES, ESQUIRE AND WITT COX, ESQUIRE THEIR ATTORNEYS

This matter is currently before the Court on the Defendant Charleston Exteriors, LLC
(“Defendant” or “CHS EXT”) motion for summary judgment pursuant to Rule 56 of the South
Carolina Rules of Civil Procedure. This memorandum will show that the Plaintiff’s lawsuit
against the Defendant was brought outside the South Carolina three-year statute of limitations
and Charleston Exteriors is entitled to judgment as a matter of law. Additionally, the Plaintiff’s
causes of action for breach of contract, breach of warranties, and negligence are superfluous, and
do not exist separately and/or in addition to its claims for indemnification. See Stoneledge at
Lake Keowee Owners’ Ass’n v. Clear View Constr., LLC, 776 S.E.2d 426 (S.C. Ct. App. 2015)
and Stoneledge at Lake Keowee Owners’ Ass’n v. Builders FirstSource-Southeast Grp., 776
S.E.2d 434 (S.C. Ct. App. 2015) Indemnification claims disguised as additional claims have
been held as invalid, and the Defendant is, therefore, entitled to judgment as a matter of law as to
those causes of action.

Background

The Abbey at Spring Grove (the “Abbey”) is a 69-home residential community situated
in Berkeley County, South Carolina. The Abbey was developed by Lennar Carolinas during
7012 and 2013. To be precise, the Abbey is portion, or phase, of the larger Spring Grove

Plantation development.
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The Defendant Charleston Exteriors performed window installation pursuant to a
subcontract agreement with Plaintiff Builders FirstSource Southeast Group. (“BFS”) It has been
alleged by BFS that Charleston Exteriors installed windows on approximately 12 to 18 of the
residences at the Abbey.

The remaining Defendants in this lawsuit are MI Window and Door (“MI”), the
manufacturer of the window units at the Abbey, as well as fellow window installation
subcontractors ECC and Hurley Services, LLC. The subcontracting scopes of work for
Charleston Exteriors, ECC and Hurley are believed to be quite similar, with each of these
defendants installing windows on specific homes within the Abbey.

Statute of Limitations and Timeline -

This case is the offspring of a separate lawsuit which is currently pending in Berkeley
County. (“Parent Suit”) The Parent lawsuit has enjoyed a rather tortured history since being filed
on October 23, 2014 by certain individual homeowners. The Parent Suit remains pending on
appeal. While it is likely a boring read, please consider the history of the Parent Suit as it will
show by clear and convincing evidence that Builders First Source became aware of its claims
against the Defendant Charleston Exteriors at some point between November 25%, 2015 and
December 15, 2015. Since the lawsuit being considered by this court was filed by Builders
First Source on December 21%, 2018, more than three years have passed since Builders First
Source learned of its potential action against Charleston Exteriors.

The Plaintiffs in the original Complaint made allegations against Spring Grove Plantation
Development, Inc., Lennar Carolinas, and a handful of subcontractors limited to sitework and
landscaping duties. See Patricia Damico, et al. v. Lennar Carolinas, et al. 201 4-CP-08-2424.

On November 23, 2015, the Plaintiff amended the original Complaint to include additional
allegations.! Included in the First Amended Complaint are claims that the windows were
defectively manufactured and improperly installed. The First Amended Complaint alleges in

Paragraph 20 as follows:
«0. Construction defects in The Abbey have recently been discovered. A recent inspection of the
subject Homes resulted in the discovery of major problems and deficiencies including but not

limited to the following:

1 plaintiff’s First Amended Complaint is attached and incorporated as Exhibit “pA” . The allegations are made against
several Defendants including Defendant Lennar Carolinas, LLC.
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() Tmproper windows and installation of same.”
Paragraph 20(g), First Amended Complaint
The Plaintiff class made further allegations in Paragraph 60 of the First Amended Complaint
that the Defendants:

“eens were negligent and grossly negligent, careless, reckless, willful and wanton in one or more of
the following particulars:

(f) In designing, constructing, marketing, selling, homes and/or property with defective windows;”
(Paragraph 60(f), F irst Amended Complaini)

On November 25, 2015, Lennar Carolinas answered the First Amended Complaint and

asserted a Third-Party Complaint against Builders First Source. See Lennar Carolina 's Answer
to Plaintiff’s First Amended Complaint, Crossclaims, and T hird Party Complaint of November
25th 2015. Charleston Exteriors would show this court that on November 25" 2015, BFS had

constructive notice of claims being made against it for negligent installation of windows at the
Abbey and such notice began ticking the three year clock on their claims against the
subcontractors responsible for the work which has been alleged to be deficient.

The next several paragraphs have been incorporated into this Memorandum of Law for
purposes of showing that Lennar put BFS on direct notice that BFS subcontractors were
negligent in their installation of the windows at the Abbey. Paragraph 215 of Lennat’s Third-

Party Complaint identified BES as one of its subcontractors and product suppliers.
«215. Builders First Source’s work, services, or materials provided to and for the development and
construction of The Abbey and the residences therein include supplying the windows and doors and
installation of the windows together with all associated and related waterproofing, flashings, and
components.”

In Paragraph 221 of its Third Party Complaint, Lennar states that the Plaintiff’s Amended
Complaint has claimed, among other things, that there are deficiencies related to the window
installation at the Abbey.

«221. Plaintiffs allege their residences sustained actual damage by exposure to the defective or
deficient work, services, labor, or materials supplied, constructed, or installed by......... Builders
FirstSource.” Paragraph 221, Lennar Carolina’s Answer to Plaintiff’s First Amended Complaint,
Crossclaims, and Third-Party Complaint

Lennar’s Answer and Third-Party Complaint seeks monetary damages from its

subcontractor, BES, for its negligence in providing and installing the windows at the Abbey.

000241

LVSZOBOdOQLOZ#QSVO - syI1d NOWNOD - AFTax3d - WV ¥6:01 L1 100 6102 - @314 ATTIVOINOELO3Td



In addition to the indemnity and negligence claims made against BFS, Lennar alleged that
BES breached warranties associated with the installation of windows at the project.
Paragraphs 236-242. Further, it is alleged by Lennar that Builders First Source breached its
contract with Lennar by defectively installing numerous building components, including the
windows. Paragraphs 281-286.

While the moving party must apologies for going through the tortured details of the Lennar
Third-Party Complaint, it should be clear that the pleading put BFS on notice of its potential
claims against BFS on or about November 25" 2015. There is no doubt that BFS was on actual

notice of its potential claims against Charleston Exteriors as of December 15%. 2015, which was

the date it answered the Lennar Third-Party Complaint. See BFS Answer to Lennar Third-Party
Complaint December 15 2015
Legal Standard

Rule 56(c), SCRCP, "provides the Circuit Court shall grant summary judgment if there is
no genuine issue as to any material fact and... the moving party is entitled to judgment as a
matter of law." Stoneledge at Lake Keowee Owners' Assn v. Builders FirstSource-Southeast
Grp., 413 S.C. 630, 634, 776 S.E.2d 434, 436 (Ct. App. 2015). With respect to an issue upon
which the nonmoving party bears the burden of proof, this initial responsibility "may be
discharged by 'showing' -- that is, pointing out to the [trial] court -- that there is an absence of
evidence to support the nonmoving party's case." Celotex at 325,106 S. Ct. at 2554, 91 L. Ed. 2d
at 275. The moving party need not "support its motion with affidavits or other similar materials
negating the opponent's claim." Id. at 323, 106 S. Ct. at 2553, 91 L. Ed. 2d at 274. (Emphasis in
original). Once moving party carries its initial burden, opposing party must, under Rule 56(e),
"do more than simply show that there is some metaphysical doubt as to the material facts" but
"must come forward with 'specific facts showing that there is a genuine issue for trial."
Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 586-87, 106 S. Ct. 1348, 1356,
%9 L. Bd. 2d 538, 552 (1986) While the evidence and inferences which can be reasonably drawn
therefrom must be viewed in the light most favorable to the nonmoving party, "it is not sufficient
for a party to create an inference that is not reasonable or an issue of fact that is not genuine." Id.

at 635, 776 S.E.2d at 436.
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Argument
A. BFS’s Claims are barred by the Statute of Limitations

South Carolina recognizes the “discovery rule” when considering an action to be time
barred. Under the discovery rule, the statutory period of limitations begins to run when a person
could or should have known, through the exercise of reasonable diligence, that a cause of action
might exist in his or her favor, rather than when a person obtains actual knowledge of either the
potential claim or of the facts giving rise thereto. Burgess v. American Cancer Society, 300 S.C.
182, 386 S.E.2d 798 (Ct. App. 1989). Also, Abba Equip., Inc. v. Thomason, 335 S.C. 477, 485,
517 S.E.2d 235, 239 (Ct. App. 1999)

The pleadings in the underlying case tell a compelling story which is easier to comprehend
when the following two dates are considered.

December 215, 2018

On December 215 2018, Builders First Source filed this action against the Defendant
Charleston Exteriors in Berkeley County, South Carolina. Builders First Source was served with
a Third-Party Complaint prior to December 21 2015, which would be exactly three yeats prior
to the filing of this action. As discussed in detail above, it can not be denied that BFS was on
actual notice of its potential claims against BFS on December 15% 2015, the date of its answer.
See Answer of BFS.

December 15, 2015

On December 15, 2015, BFS drafted and served its Answer to the Lennar Carolinas Third-
Party Complaint. A large portion of the claims made by Lennar against BFS were related to the
alleged defective installation of materials including windows.

The dates of these two documents are self-proving due to there being portions of the record
from this case, as well as the Parent case. By virtue of Lennar putting BFS on notice of its
claims regarding window installation, BFS is shown to have been on actual notice more than
three years prior to the filing of this lawsuit against Charleston Exteriors. Furthermore, this three
year statute of limitations expiration serves to bar BFS causes of action for negligence, breach of
contract, and breach of warranties. The only remaining claims made by BES against Charleston
Exteriors are indemnification claims and under the S.C. Contribution amongst J oint Tortfeasors

statute.
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With regard to indemnification claims, there are two types of indemnity contracts: (Na
contract for indemnity against liability and (2) a contract for indemnity against loss. See Piper v.
Am. Fid. & Cas. Co., 157 S.C. 106, 112 (1930). In a contract for indemnity against liability, the
obligation to indemnify arises when the liability is incurred, whereas in a contract for indemnity
against loss, the indemnitee must have made some form of payment before he can assert a breach
of the contract. Jones v. Builders Inv. Grp., LLC, 415 S.C. 321, 330 (Ct. App. 2015).

BES would have begun to incur liability for attorney’s costs and fees — damages it seeks in
this litigation- back in November 2015, BFS’s Answer was executed and served more than three
years prior to the filing of the present action. Thus BFS’s claims for “contractual and common
law indemnification against Liability” are barred by the three year statute of limitations. SC.
Code § 15-3-530 et seq.

B. Plaintiff’s Claims for Breach of Warranties, Breach of Contract, and Negligence are
merely “veiled” indemnity claims.

The claims made by BFS in this matter are completely derivative claims from the Parent/
Damico case. The United States District Court for the District of South Carolina has held that a
litigant cannot disguise a claim as a negligence claim when in fact it is a claim for indemnity.
The two claims must be separate and distinct to both survive through judgment. The South
Carolina Court of Appeals adopted the District Court’s rationale when it had an opportunity to
address similar issues in Stoneledge at Lake Keowee Owners' Ass'n, Inc. v. Clear View Const.,
LLC, 413 S.C. 615,776 S.E.2d 426 (Ct. App. 2015) (Stoneledge I) and Stoneledge at Lake
Keowee Owners' Ass'n, Inc. v. Builders FirstSource-Se. Gip., 413 S.C. 630, 635-37, 776 S.E.2d
434, 437-38 (Ct. App. 2015), reh'g denied (Sept. 14, 2015) (Stoneledge 11) (collectively referred
to as the “Stoneledge Appeals”).

When a party seeking indemnification makes claims against a would-be indemnitor for
damages which are unrelated, or unique, to claims made against the party seeking
indemnification, then the party seeking indemnification has an independent breach of contract
action against the party. In this case, BFS has no claims against Charleston Exteriors that are
separate or unrelated to the Parent case and, therefore, these claims for breach of contract, breach

of warranties and negligence are simply a repackaging of the indemnification claims. See

2 5outh Carolina National Bank v. Stone, 749 F. Supp. 1419, 1433 {D.S.C. 1990)
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Stoneledge at Lake Keowee Owners’ Ass’n v. Builders FirstSource-Southeast Grp., 776 S.E.2d
434, 439 (S.C. Ct. App. 2015) (holding that, where general contractor did not “suffer their own
damages independent of their obligation to defend themselves in the underlying lawsuit,” trial
court “propetly granted summary judgment on [general contractor’s] breach of contract and
breach of warranty cross-claims because they are not independent causes of action from [the
general contractor’s] equitable indemnity claim”). Thus, BFS’s legal causes of action should be
barred as veiled indemnity actions.

C. Contractual Indemnity Language Should Be Clear and Unequivocal

The contractual indemnification claim made by Builders First Source has its origin in an
October 17, 2012 “Master Subcontractor Agreement” which was presented to Charleston
Exteriors, LLC as binding on all projects. In the cumbersome, twelve page agreement,
boilerplate indemnification clauses are presented in more than one instance. The

indemnification clause which would relate to a case like this one reads as follows:
THE SUBCONTRACTOR SHALL INDEMNIFY, DEFEND, AND HOLD HARMLESS THE
CONTRACTOR.......... AGAINST ANY AND ALL CLAIMS, SUITS, LOSSES, CAUSES OF
ACTION......... ARISING OUT OF OR RESULTING FROM BODILY INJURY OR DEATH OF
ANY PERSON, OR PROPERTY DAMAGE, INCLUDING LOSS OF USE OF PROPERTY,
ARISING OR ALLEGED TO ARISE OUT OF ORIN ANY-WAYRELATED TO THIS
AGREEMENT OR THE SUBCONTRACTOR'S PERFORMANCE OF THE WORK OR OTHER
ACTIVITIES OF THE SUBCONTRACTOR, BUT ONLY TO THE EXTENT CAUSED IN
WHOLE, OR IN PART BY ANY NEGLIGENT ACT OR OMISSION OF THE
SUBCONTRACTOR OR ANYONE DIRECTLY OR INDIRECTLY EMPLOYED BY THE
SUBCONTRACTOR....”

The South Carolina Court of Appeals recently issued an opinion regarding indemnification
clauses in subcontracts in a case which is shockingly analogous to this case. In that case, a prime
contractor entered into a subcontractor agreement which contained a complicated
indemnification provision.

The general contractor in that case claimed that a subcontractor installed all of the windows
and doors pursuant to an agreement with the general. The general contractor alleged it was
ventitled by contractual provisions, to the fullest extent permitted by law, full indemnity from" its

various subcontractors. The subcontractor argued that it was not contractually bound to

indemnify the general contractor due to the general contractor’s failure to meet the enhanced
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burden placed on indemnitees who seek indemnification for their own negligence. The Court of
Appeals agreed. The following is verbatim language which finds that the general contractor /
indemnitee (Superior) has not met the enhanced standard and is, therefore, unable to recover
from (Muhler) its subcontractor.

“In order for Superior and C&C to defeat Muhler's and Weather Shield's motions for
summary judgment on the contractual indemnity issue, they have to meet the very high
standard of eliminating any possibility that the contract language on which they rely can
be read to limit indemnification to the indemnitor's own negligence. In other words, in
order to prevail on their contract claims, Superior and C&C must demonstrate that the
contract language can only be interpreted to reach the result that the parties intended to
indemnify the indemnitee for the indemnitee's own negligence. If any other interpretation
of the contract language is reasonably possible, they cannot prevail on their contract
claims as a matter of law.”

Concord & Cumberland Horizontal Prop. Regime v. Concord & Cumberland, LLC, 424
S.C. 639, 819 S.E.2d 166 (Ct. App. 2018)

WHEREFORE for the foregoing reasons, Charleston Exteriors, LLC, respectfully requests
this Court find that it is entitled to Summary Judgment as a matter of law. This Motion will be
supported by a Memorandum of Law. Furthermore, Charleston Exteriors, LLC, reserves the right

to supplement this motion and present additional arguments.

Respectfully submitted,

s/ C. Clay Olson

C. Clay Olson

Harper Little, PLLC

164 Market Street, Suite 139

Charleston, South Carolina 29401

P: (843) 224-6676

clay@harperwhitwell.com .

Attorney for Defendant, Charleston Exteriors, LLC

October 11, 2019
Charleston, South Carolina
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STATE OF SOUTH CAROLINA
COUNTY OF BERKELEY

Patricla Damico and Lenna Lucas,
individually and on behalf of all others
similarly situated, Joshua and Brettany
Buetow, Edward and Sylvia Dengg,
lonathan and Theresa Douglass,
Anthony and Stacey Ray, Danny and
Ellen Davis Morrow, Czara and Chad
England, Bryan and Cynthia Camara, and
Matthew Collins.

Plaintiffs,
Vs.

Lennar Carolinas, LLC, Spring Grove
Plantation Development, Inc., Manale
Landscaping, LLC, Super Concrete of SC,
Inc. Southern Green, Inc., T)8
Trucking/Leasing, LLC, Paragon Site
Constructors, inc., Civil Site
Environmental, and Rick  Bryant,
individually.

Defendants.

ity

Lennar Carolinas, LLC
Third-Party Plaintiff,
3
Super Concrete of SC, Inc. Southern

Green, inc.,, and TiB Trucking/Leasing,
LLC,

Third-Party Defendants,

) IN THE COURT OF COMMON PLEAS
) NINTH JUDICIAL CIRCUIT
} CASE NOt 2014-CP-08-02424

)

PROCEDURE CLASS ACTION

FIRST AMENDED COMPLAI
{Jury Trlal Demanded)
) {Class Action)
{Construction Defects)
(Verlified)

)
)
)
)
) RULE 23 SOUTH CAROLINA RULES OF CIVIL
)
)
)
)

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

NT
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The Plaintiffs, Patricia Damico and Lenna Lucas, as Class Representatives and the above-
named Plaintiffs (hereinafter collectively referred to as “plaintiffs”), individually and as a class of
similarly situated oWners of homes in a residential community named the Abbey at Spring Grove
Plantation complaining of the above-mentioned Defendants, allege and state as follows:

1. Plaintiffs Lenna Lucas and Patricia Damico are citizens and residents of Berkeley County,
South Carolina, who at all times relevant hereto live in a residential community known as The
Abbey at Spring Grove Plantation, located in Berkeley County, South Carolina, Plaintiffs Lenna
Lucas and Patricla Damico further aflege and state that they are bringing this action pursuant to
Rule 23, SCRCP, as representing a class composed of each and every home owner in The Abbey
at Spring Grove Plantation, and that:

a. The class is so humerous that joinder of all members is impracticable;

b. There ara questlons of law and fact commion to the class;

¢. The claims of the Plaintiffs, Lenna Lucas and Patricia Damico, are typical of the
claims of the class;

d. The Plaintiffs Lenna Lucas and Patricla Damico will fairly and adequately protect
the interest of the class; and

e. The amount in controversy exceeds One Hundred Dollars ($100.00) for each
member of the class.
2. Plaintiffs Patricia Damico, Lenna Lucas, and other similarly situated home owners, own
homes in of The Abbey.
3. Pursuant to the common law of South Carolina and Rule 23 of the South Carolina Rules of
Civil Procedure (“SCRCP”), Plaintiffs Patricia Damico and Lenna Lucas bring this action both

individually and as a proposed class action against the Defendants on behalf of themselves and
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all other similarly situated persons and entities, that own homes within The Abbey (hereinafter
referred to collectively as the “Class”). The Class is more particularly defined as follows:
All persons and/or entities that own homes/property within The Abbey.
Excluded from the Class are:
a. AnyJudge presiding over this action and members of their families;
b. Defendants and any entity in which Defendants have a controlling interest or
which have a controfling interest in Defendants and Defendants’ current or former
emplayees investors, members, or officers;

¢. Any former owner of a home; and

d. All persons who properly execute and file a timely request for exclusion from the
Ciass.

4, As repfesentatlves of the Class defined herein pursuant to Rule 23(a) of the South Carolina

Rules of Civil Procedure, the Plaintiffs seek to recover monetary damages from the Defendants,

for negligence, gross negligence, recklessness, wantonness, willfulness, breach of fiduciary

duties, breach of express and implied warranties, with respect to their duties as a developer in

the development, marketing, sale of, administration, care, and maintenance and/or repair of The
Abbey, as well as their duties to design and construct The Abbey free from defects and in
accordance with all applicable building and dwelling codes.

5. Numerosity: The Class is composed of in excess of sixty nine (69) persons or entities
geographically dispersed throughout the State of South Carolina and other states, the joinder of
whom in one action Is impractical. When spouses and co-owners are considered, the Class is
expected to be in excess of sixty nine (69) persons or entities,

6. Typicality: Plaintiffs Patricia Damico and Lenna Lucas’ claims are typical of the claims of

the members of the Class, as all such claims arlse out of Defendants’ wrongful conduct in the
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design, development, construction, reconstruction, marketing, selling, management and repair

of The Abbey,

7. Adequate Representation: Plaintiffs Patricla Damico and Lenna Lucas will fairly and

adequately protect the interests of the members of the Class and has no interests antagonlstic

to those of the Class, Plaintiffs have retained counsel experienced In the prosecution of

construction defect claims and complex fitigation, including home defect claims and class actions.

8, Predominance and Superiority; This class action is appropriate for certification because

questions of law and fact common to the members of the Class predominate over questions
affecting only individual members, and a Class actlon is superior to other available methods for
the fair and efficient adjudication of this controversy, since, among other things, individual
joinder of all members of the Class Is impracticable. Should individual Class Members be required
to bring separate actions, this Court would be confronted with a multiplicity of lawsuits
burdening the court systems while also creating the risk ofinconslstent rulings and contradictory
judgments. In contrast to proceeding on a case-by-case basis, in which inconsistent results will
magnify the delay and expense to all parties and the court system, this class action presents far
fewer management difficultles while providing unitary adjudication, economles of scale and
comprehenslve supervision by a single Court.

9. Defendants have acted on grounds generally applicable to the Class. Class certification is
appropriate under South Carolina law because Defendants engaged in a uniform and common
practice vis-a-vis each class member. All Class Members have the same legal right to, and interest

in, redress for damages associated with the defective conditions existing within The Abbey.
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10, Plaint\ffs patricia Damlco, Lenna Lucas, and the Class, who are all members of the Abbey,
envision no unusual difficulty in the management of this action as a class action,
11.  Each Class Member has an interest of more than $100.00.
12.  The amount of money at stake for each Class Member is not sufficient for each member
to hire their own counsel, forensic engineers and architects and bring their own actlon,
13, Theindividual Plaintiffs are citizens and residents of Berkeley County, South Carolina, who
at all times relevant hereto live in a residentlal community known as The Abbey at Spring Grove
Plantation, located in Berkeley County, South Carolina,
14.  The Abbey Is a sectlon of the residential community, Spring Grove Plantation, jocated in
Berkeley County, South Carolina and, upoln information and belief, was owned, developed,
marketed and constructed by the Defendants.
15,  The Defendants are, upon information and belief, corporations organized and existing
under the laws of the State of South Carolina or some other state and are authorized to conduct
business in this state, and have a principal place of business in Berkeley County or have conducted
business in Berkeley County.
16,  Upon assuming the roles as stated above, the Defendants assumed the duties thereof to
develop, construct, and market the property and sell patcels thereof to the general public.
17.  Furthermore, In assuming the roles stated above, the Defendants undertook to make
certain that this Community was developed and constituted in a workmanlike fashion according
to industry standards meeting all applicable codes, guidelines, restrictions, of any and all state,

county, and municipal authorities.
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18, That pursuant to this marketing scheme, the Defendants extensively advertised to the
general public and represented to the general public that inter alia, the property and homes built

would be of the highest quality, with substantial amenities.

19.  This Court has jurisdiction over the parties and subject matter hereto.

20, The cgnstruction of The Abbey was performed by one or more of the Defendants. The
Defendants represented they were competent, knowledgeable and experienced in performing
such construction work as to properly build The Abbey according to the normal standards of good N
and workmanlike practice in the construction field.

21, Construction defects in The Abbey have recently been discovered. A recent inspection of
the subject Homes resulted in the discovery of major problems and deficiencles including but not
limited to the following:

. Lack of proper foundatlon work;

o8

b. Lack of proper foundation slabs;

c. Structural damage to the homes;

d. Water damage resulting from defects;

e. Improper grading and drainage;

f. Improper roofing; and

g. Improper windows and installation of some,
22 Defendant Lennar Carolinas, LLC {hereinafter referred to as “Lennar”) Is a corporation
organized and existing under the laws of the State of South Carolina and, at all times relevant

hereto, was authorized to and did conduct business In the State of South Carolina, County of

000252

1520804081 0Z#3SVD - SVA1d NOWWOD - AT1IIYIE - NV 601 L1100 6102 - a4 ATIVOINOYHLOZE



Berkeley for the purpose of planning, developing, marketing, owning, maintaining, leasing,

selling, and constructing the homes in a manner for sale to the public,

23. Upon information and belief, the above-identified Lennar Defendant was, in various

capacities, individually and collectively engaged in the planning and developing of the Project,

and contracted with various entities for the design of the Project.

94,  The Defendant, Spring Grove Plantation Development, Inc. (hereinafter SGPD), upon

information and belief, is a corporation organized and existing under the laws of the State of
South Carolina and is authorized to conduct business in this State; upon information and belief,
this Defendant was the initial owner/developer and seller of the neighborhood,

95 The Defendant, Manale Landscaping, LLC {hereinafter Manale), upon information and
belief, is a corporation organized and existing under the laws of the State of South Carolina and
is authorized to conduct business in this State; this Defendant Is a landscaping business that
provided landscaping and grading at The Abbey.

26.  TheDefendant, Super Co.ncrete of SC, Inc., (hereinafter Super Concrete), upon information
and belief, is a corporation organized and existing under the laws of the state of South Carolina
and Is authorized to conduct business in this State; this Defendant is a concrete contracting
business that provided concrete, flatwork, driveways, walkways, and foundation slabs at The
Abbey.

27.  The Defendant, TIB Trucking/Leasing, LLC (hereinafter T)8), upon information and belief,
is a limited liability company organized and existing under the laws of the State of South Carolina
and is authorized to conduct business in this state; this Defendant is a business that provided

grading and pads at The Ahbey,
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28.  The Defendant, Southern Green, Inc, (hereinafter Southern Green), upon information and

belief, is a corporation organized and existing under the laws of the State of South Carolina and

is authorized to conduct business in this state; this Defendant is a landscaping business that

provided landscaping and grading at The Abbey,

28, The Defendant, Paragon Site Constructors, Inc. {hereinafter Paragon), upon information

and belief, Is a corporation organized and existing under the laws of the State of South Carolina

and is authorized to conduct businegs in this State; Paragon performed site preparation and/or

grading work for the bullding pads at the lots now known as The Abbey that is the subject of this

litigation.

30, The Defendant, Civil Site Environ mental, Inc. (hereinafter referred to as “CSE”) is a

corporation organized and existing under the laws of the State of South Carolina and is authorized
to conduct business in this State; CSE served as the professional civil engineer and designer for
the development of The Abbey neighborhood and provided civil drawings for Phase | and Phase
Il of the development of the lots now known as The Abbey.

31,  The Defendant, Rick Bryant (hereinafter referred to as “Bryant”) is a citizen and resident
of the County of Berkeley, State of South Carolina; Bryant is a former employee of Spring Grove
who undertook certain work and/or provided labor and materials to the project now known as
The Abbey neighborhood.

32. At the time of the incidents giving rise to the Plaintiffs’ Complaints, Defendants Lennar,
sGPD, Manale, Super Concrete, TIB, Southern Green, Paragon, CSE, and Bryant acted by and

through lts agents, contractors, and employees for the purpose of carrying on its business and
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therefore, is liable for the negligent acts of its agents, contractors, and employees under the
theory of respondeat superiot,
33.  Defendant Lennar commenced to design, construct, develop, and sell the single family
homes in The Abbey to, among others, the Plaintiffs in this action, and marketed and sold units
in The Abbey despite the fact that they have been put on notice of numerous construction and
design defects within the subject neighborhood and without disglosing those defects to any of
the homeownets, including the Plaintiffs as well as new homeowners,
34.  The Abbey Is a neighborhood development started by Defendant SGPD; it was then sold
to Defendant Lennar, who then took control over the development of the neighborhood and
hired contractors,
35, By investigation of the subject structures, premises, roads, and property, the
homeowners and/or Plaintiffs learned that sald subject structures, premises, roads, and property
have been deficiently designed and have significant construction defects, Construction was
impropetly performed and will have to be completely removed and replaced. The design, grading
deficiencies, and construction to the subject structures and property include, but are not limited
to, the following;
a, Water accumulation on the property of the Plaintiffs and homeowners;
b. Improger grading of the property of the Plaintiffs and homeowners;

¢, Improper installation of drainage pipes;

d. Deterioration of the subject structures due to the drainage issues;
e. Improper foundation;
f. Improper flashing; and
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g. Water intrusion.
36.  Asadirectand prloximate result and consequence of the numerous construction, design,
installation, and implementation of the above defects, the Plaintiffs have and will continue to
spend substantial sums of money for the repairs and reconstruction of the structures, property,
and roads and will be subject to loss of use, enjoyment, and depreciation of value of their
property.
37, Due to the actions of the Defendants, as stated above, the Plaintiffs are facing significant
damage repairs, deteriorating property, significant and immediate expenses for Investigation,
destructive testing, and an analysis of construction defects, repairs defects, grading defects,
drainage problems, damages deterioration, and a generally overall dilapidated condition which
is the direct and proximate resul of defective construction, management, maintenance, and
abandonment of generally accepted fiduciary principles and/or duties on the part of the
Defendants.
38, in connection with the Project, the Developer Defendants all became and/or acted as
subsidiaries, parents, partners, associates, agents, affiliate, co-joint venturers, servants,
instrumentalities and/or alter ego entities of each other and are responsible to the Plaintiffs
herein for the condition of the Project and the damages set forth herein.
39. The Developer Defendants conducted business in connection with the Project by and
through the use and control of subservient entities, and all of these entities in fact manifested
no separate interest of their own, and demonstrated an amalgamation of corporate interests,
entities, and activities so as to blur the legal distinction between any members of that group of

corporations, shareholders, officers, agents, partners, employees, and assets.

10
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40. The Defendants listed above including Lennar, SGPD, Manale, Super Concrete, Southern
Green, TJB, Paragon, CSE, and Bryant {hereinafter referred to collectively as the “Contractor
Defendants”} provided labor, materials, goods, and services in connection with the cbnstruction
of The Abbey at Spring Grove Plantation as contractors, subcontractors, consultants, or
independent contractors, or which man ufactured, fabricated, and/or otherwise provided
construction and building materials, equipment and goods for use in connection with the
construction of the Project; and these entitles provided labor, materials, goods, and services
associated with the original construction of the Project, and the work of each of these Defendants
was deficient and defective and resulted In damages to the Plaintiffs as set forth below,
41. All Defendants were instrumental in carrying out duties and actions relating to the
construction of the Project, and each of these defendants had independent duties under South
Carolina law to perform their duties ina good and workmanlike manner and in accordance with
applicable building codes and accepted building practices.
JURISDICTION
42. Personal jurisdiction is vested and exists in the Court of Common Pleas, County of
Berkeley, State of South Carolina, and venue is proper in the County of Berkeley, State of South
Carolina, by virtue of, among other things, the fact that the property which is the subject matter
of the Complaint Is located in Berkeley County, South Carolina, and the great majority of the
activities relating to the Project and the claims herein occurred in this jurisdiction,
BACKGROUND
43.  The Plaintiffs repeat and reallege their allegations In all of the paragraphs set forth above

as if set forth herein verbatim.
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a4, Plaintiffs are informed and believe that the Developer Defendants engaged
cantractors to construct the Project including 69 properties, and related facilities and amenities,
collectively known as The Abbey at Spring Grove Plantation, which were thereafter substantially
completed, and contained various homes. The Developer Defendants, by and through various
Instrumentalities and alter-egos and other Defendants were the original developers of the
Project and/or are liable for the actions of the original Developer of the project,

45, The Developer Defendants directed and oversaw those listed as Defendants herein
and contractors including the Contractor Defendants herein who performed insufficient, shoddy,
negligent work which failed to comply with applicable building codes and lnd‘ustry standards, all
of which has contributed to and resulted In the premature deterioration and/or failure of the

structures and building systems in the Project.

46, The Developer Defendants created and controlled numerous and various of the -

Defendant entities for the sole purpose of the planning, development, design, construction,
management, purchase, sale of units, and other activities solely relating to the Project which is
the subject of this action,

47. There would exist a broad element of injustice and fundamental unfairness of the acts
of the Developer Defendants, and each of them individually, were not regarded as the acts of
one another,

48. The Defendants began the process of constructing the homes by engaging and
directing the actions of the various contractors and/or subcontractors named as Defendants
herein, and participated in the negligent, deficient, and shoddy workmanship which ignored

and/or covered up design and construction defects then in existence and, thereafter, placed the
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units inta the stream of commerce for sale, which they did sell to the general public and, in

particular, to the current owners who are members of the Association.

49, At the time the homes were offered f'of sale and placed into the stream of commerce

by the Developer Defendants, the units contained numerous defects and/or property damage

which has been recently and Is currently being discovered by Plaintiffs, all as a direct and

proximate result of an investigation initiated by Plaintiffs, as a direct and proximate result of
defects and deficiencies heretofore hidden and concealed through the acts and omisslons of the
Developer Defendants,

50. The Developer Defendants and the Contractor Defendants, and each and every other
above-captioned Defendant knew or should have known of the existence of the said building
defects and deficiencles and property damage, which were latent and unknown to the Plaintiffs.
51, These latent building defects have, unbeknownst to Plaintiffs, regularly resulted in
water damage to the buildings and property damage and continue to do so through the date of
this filing.

52. The latent building defects and property damage have regularly resulted in the
deterioration and failure of the structures and building systems, along with the attendant
resulting actual, incidental, consequential and special damages, and continue to do so through
the date of this filing.

53. The Plaintiffs suffered damages when the Developer Defendants put these homes into
the stream of commerce and continue to be damaged through the date of this filing.

54, The Developer Defendants were engaged in a joint venture, partnership, or other legal

or de facto relationship with each other,
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55. The Developer Defendants caused, directed, participated in, or acted In willful,

reckless, heedless, negligent and grossly negilgent disregard of their collective and respective

acts and omissions in the planning, development, design, construction, management and sale of

the units in the Project, all as more fully described herein,

56. The Developer Defendants represented to the public over the internet and through

various publications and other media that they, by and through their various affiliates, entities,

venturers, and agents referenced herein, were qualified, experienced, and would in fact be

directing, managing, and otherwise facilitating the construction and selling of the units, and these
representations were relied upon by the Plaintiffs.

57, These collective and respective wrongful acts and omissions of the Developer
Defendants and such other Defendants as set forth in the causes of action below, represent unfair
trade practices and have resulted In substantial deterioration and/or failure of structures and
bullding systems, building deficiencies, actual, incidental, special and consequential damages and
loss of use. Remedying the above wrongful acts will result in actual, Incidental, consequential,
and special damages including loss of use to the Plaintiffs and its members, and entitle Plaint(ffs
and its members to punitive damages and attorney's fees. Further, these wrongful acts and
omissions have directly and proximately caused substantial diminution in value, both pre- and
post-repair.

58, The acts and omissions of the Defendants were contrary to the duties they owed,
individually and collectively, to the Plaintiffs and actually caused damages to the Plaintiffs

including, but not limited to, damages which did not result from the acts and omissions of other
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defendants and including, but not limited to, damages other than damages which resulted in

physical injury or damage to tangible real and personal property in connection with this Project.

AS A FIRST CAUSE OF ACTION AGAINST ALL DEFENDANTS
[Negligence and Gross Negligence)

59.  The Plaintiffs repeat and reallege their allegations in all of the paragraphs set forth above

as if set forth herein verbatim,

60. Defendants, and each of them, owed a duty to Plaintiffs to act in a manner compliant

with the reasonable standard of care, good faith, and fair dealing recognized under South

Carolina law, and Defendants violated this duty to the plaintiff and were negligent and grossly

negligent, careless, reckless, willful and wanton in one or more of the following particulars:

a.

b.

C.

In failing to propetly design, construct, develop and repair the homes;

in failing to comply with the applicable Building Codes of the County of Berkeley
and the State of South Carolina;

In failing to comply with the applicable Fire and Safety Codes of the County and of
Berkeley and the State of South Carolina;

In failing to properly supervise the project developer entities and individuals,
project architects and engineers, as well as contractors, subcontractors, suppliers
and/or agents or employees of any of them in connection with the planning,
development, design and construction of the homes offered for sale to the public;

In manufacturing, fabricating, preparing for the incorporation into a residential
building, reviewing, approving, procuring, and Incorporating into the construction
of this project such items which were defective, deficient, inferior, inadequate,
unsafe, dangerous, inappropriate for the use intended, noncompliant with
approved deslgn or design intent, non-compliant with applicable codes and
standards in the industry, and otherwise improper for use in the project including,
but not limited to, standard systems, grading, HVAC systems, windows, roofs,
mechanical systems, plumbing systems, drainage systems, and sewer line systems
without appropriate clean-out piping and/or other Issues; electrical systems and
equipment, interior and exterior drywall and other substrate and sheathing
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material, windows, insulation, roofing, waterproofing systems, and other building
materials and supplies, finishes, and other items relating to the construction and

ultimate use of this residential project;

3

In designing, constructing, marketing, selling, homes and/or property with
defective windows;

In designing, constructing, marketing, selling, homes and/or properly with
inadequate flashing;

In designing, constructing, marketing, selling, homes and/or property with
inadequate roofs,

In designing, constructing, marketing, selling, homes and/or property with
inadequate water barriers;

In designing, constructing, marketing, selling, homes and/or property without
weather proof building envelopes and exteriors;

In designing, constructing, marketing, selling, homes and/or property which were
defective, deficient, inadequate, unsafe, dangerous, or otherwise non-compliant
with codes and standards;

In placing defective and Inferior canstruction into the stream of commerce;

In placing defective and Inferlor manufactured systems, equipment, building
materials and other products into the stream of commerce;

In failing to permit and facilitate a proper evaluation of the condition of the Project
prior to and during the process of offering homes and other property for the use
and sale to the general public and, further, to obstruct and/or hinder efforts to
canduct a proper evaluation of the Project by intended purchasers or users;

In misrepresenting the condition of the homes, common elements, garages and
other property to prospective and actual purchasers and other users, and in
making representations in negligent and/or intentional disregard of whether
these representations were false or inaccurate;

In failing to undertake sufficient actions to develop a plan for repairs and
otherwise failing to make adequate repairs to conditions at the project which were
unsafe, dangerous, or otherwise not In compliance with applicable building codes
or other authorities or standards of care;
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g. In negligently and/or intentionally covering up deficiencies prior to construction
of the units and other property for sale or use by the general public;

r. In failing to determine accurate information required, failing to disclose the
absence of such information, as well as negligently and/or Intentionally providing
misleading and inaccurate information regarding the proper level of financial
capitalization and reserve funding required for the operations, maintenance, and
repairs required by The Abbey for the Project and individual home owners;

s, In failing to act as reasonable persons would In circumstances then and there
prevailing and in such other failures as will be shown during discovery and at trial.

61.' said fallures above-described, as wellas the Defendants' gross negligence, willfulness,
and reckless disregard for the rights of Plaintiff and others, have actually and proximately caused
damages to Plaintiffs, and the Defendants are liable to the Plaintiffs In an amount of actual,
incidenta!, consequentfal, special, and punitive damages in an amount to be determined by the
trier of fact and any attempts in any contractual agreement for the Iimitation or disclalmer of
warranties, or any other waiver or other limitation, are null, vold, unenforceable, and subject to
rescission as a matter of law.

AS A SECOND CAUSE OF ACTION
(Negligence-Developers)

62.  The Plaintiffs repeat and reallege their allegations in all of the paragraphs set forth above
as if set forth herein varbatim.

63.  The damages and injuries caused to the Plalntiffs and their property, are the direct and
proximate result of the negligence, willfulness, wantonness, carelessness and recklessness of the
Defendants $GPD and Lennar in one or more of the following particulars to wit:

a. In their capacity as developers in defectively overseeing the construction of the
subject structures;

b. 1n failing to properly inspect, repair, and maintain the structures;
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¢ In negligently effecting repairs to the structures, premises, property and roads;

d. Infalling and omitting to exercise that degree of care and caution of a reasonably
prudent manager of a homeowners association;

e. In failing and omitting to retain proper experts and to effectively inspect and
repair the structures, premises, property, and roads; and

f. In placing their interests ahead of the owners thereby breaching their fiduciary
duty,
64.  Asa direct and proximate result of the above stated negligent actions on behalf of
Defendants SGPD and Lennar, the Plaintiffs and similarly situated homeowners will have to
spend substantial sums of money for the repairs and reconstruction of their property and
structures will be subject to loss of use, enjoyment, and depreciation of value of the property.
AS A THIRD CAUSE OF ACTION

(Agalnst the Developer Defendants and Contractor Defendants)
(Negligent Misrepresentation)

65.  The Plaintiffs repeat and reallege their allegations in all of the paragraphs set forth above

as if set forth herein verbatim.

66. These reports and representations were actually published and presented for
information to the general public by these Defendants, and these representations were actually
received by, and relied upon by, the prospective and actual purchasers of the townhomes at the
Project.

67. At the time of the sale of the homes, plaintiffs were not aware of the falsity of the
representations or the lack of Investigation and lack of candor by these Defendants in connection

with the reports,
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68, Plaintiff subsequently determined that the representations made by these
Defendants were false and that these Defendants failed to exercise due care, not anly in failing
to discover defects in the project, but also in failing to communicate information about the true
condition of the Project. As a result of its justifiable reliance on the representations, reports, and
other documents presented by these Defendants, Plaintiffs and its members have assumed
contro! over the Project and/or purchased units, and have thereby suffered pecuniary losses in
an amount to be determined by the trier of fact.

69, As a direct and proximate result of its justifiable reliance on numerous false
representations made by these Defendants in connection with the Project, Plaintiffs have
suffered, and these Defendants are liable to the Plaintiff for, actual, incidental, consequential,
and speclal damages, all in an amount to be determined by the trier of fact and any attempts in
any contractual agreement for the limitation or disclaimer of warranties, or any other waiver or
other limitation, are null, void, unenforceable, and subject to rescission as a matter of law.

AS A FOURTH CAUSE OF ACTION

(Agalnst the Contractor Defendants and the Developer Defendants)
(Breach of Implled Warranty)

70.  The Plaintiffs repeat and reallege their allegations in all of the paragraphs set forth above

as if set forth herein verbatim,

71 The design, construction, development and sale of the units by these Defendants
contained as a matter of law implied warranties of good faith and fair dealing, fitness for use
merchantability, habitability, and workmanship with respect to construction, which warranties

were not effectively disclaimed under South Carolina law,
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72. The Developer Defendants and Contractor Defendants through their acts and/or
omissions, have breached the aforesald implied warranties, which directly, actually, and
proximately caused and resulted in damage which the Plaintiffs have suffered and continues to
suffer in an amount to be determined by the trier of fact.

73. These Defendants are therefore liable to the Plaintiffs for actual, incidental, special,
and consequential damages in an amount to be determined by the trier of fact and any attempts
in any contractual agreement for the limitation or disclaimer of warrantles, or any other waiver
or other limitation, are null, void, unenforceable, and subject to rescission as a matter of law,

AS A FIFTH CAUSE OF ACTION

(Against the Developer Defendants and the Contractor Defendants)
(Breach of Implied Warranty of Fitness of Habitability)

76, The Plaintiffs repeat and reallege their allegations in all of the paragraphs set forth above

as if set forth herein verbatim,

75. That the Defendants impliedly warranted as a matter of law that the subject
Residences which they built were habitable and fit for their intended uses.
76. That this implied warranty was breached by the Defendants and the work was
performed in a manner below ordinary workmanship and the subject Residences were neither
habitable nor fit for their intended use causing damage to Plaintiffs.

AS A SIXTH CAUSE OF ACTION

{Against the Developer Defendants and the Contractor Defendants)
(Breach of Implied Warranty of Fitness for Particular Purpose)

77. The Plaintiffs repeat and reallege their allegations in all of the paragraphs set forth

above as if set forth herein verbatim,
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78. The Defendants had the duty to develop, market and construct the subject Residences
according to Industry standards and in a good and workmanlike manner, and an implied warranty
of fitness attached to the sales of these homes.
79 At the time of the sale of the subject Residences to the Plaintiffs, the Defendants had
reason to know if any or all parts of the construction of the subject residences were not
completed according to industry standards and in a good workmanship manner.
80, The Defendants, at the time of the sale of the subject Residences to the Plaintiffs, had
reason to know that the Plaintiffs were relying on the skil and/or judgment of the Defendants to
properly construct the homes and adjacent facilities according to industry standards and in a
good and workmanlike manner. Plaintiffs, in fact, relied on the Defendants’ skill and judgment.
81. The Defendants did not properly construct the subject homes and facllities according
to industry standards and in a good and workmaniike manner, causing major defects to Waverly
Townhomes.
B82. As a result of the Defendants’ breach of its Implied warranties, Plaintiffs have suffered
physical damages.

AS A SEVENTH CAUSE OF ACTION

(Against the Developer Defendants and Contractor Defendants)
{(Breach of Implied Warranties as to the Praject’s Development and Construction)

83, The Plaintiffs repeat an'd reallege their allegations in all of the paragraphs set forth
above as if set forth herein verbatim.

84, These Defendants engaged in conduct during the period of development and
construction of the Project which gave rise to dutles and implied warranties to the public

including, but not limited to, tenants, purchasers and other users of the Project, in that by their

21
000267

J4SZ08040810Z#3SVYD - SVI1d NOWWOD - AF13IMd3E - WV ¥S&:01 L1 120 6102 - A371d ATIVOINOHLOF 13



conduct these Defendants placed tﬁe Project, which constitutes defective, deleterious, and
dangerous property, into the stream of commerce,

85, The placement of the Project into the stream of commerce by these Defendants,
contained as a matter of law implied warrantles of fitness, merchantability, workmanship and
habitability, which warranties were not effectively disclaimed pursuant to South Carolina law.
86. As a direct and proximate result of the breaches of the above-described implied
warranties by these Defendants, their affiliates, assoclates, sham entities, and/or joint venturers,
whether named or unnamed on any documents transferring interest in the Project, the Plaintiffs
has suffered and will continue to suffer damages, infuries and other losses.

87. These Defendants are therefore liable to the Plaintiffs for actual, incidental, special,
and consequential damages in an amount to be determined by the trier of fact and any attempts
in any contractual agreement for the limitation or disclaimer of warranties, or any other waiver
or other limitation, are null, void, unenforceable, and subject to rescission as a matter of law.

AS A EIGHTH CAUSE OF ACTION
{Indlvidual Liability as to the Developer Defendants)

88, The Plaintiffs repeat and reallege their allegations in all of the paragraphs set forth
above as if set forth herein verbatim.

89, As a direct and proximate cause and result of the acts and omissions of these
Defendants as aforesaid, Plaintiffs have been damaged, and these Defendants are liable to the
Plaintiffs for actual, incidental, consequential, and special damages in an amount to be
determined by the trier of fact and any attempts in any contractual agreement for the limitation
or disclaimer of warranties, or any other waiver or other limitation, are null, void, unenforceable,

and subject to rescission as a matter of law.
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AS AN NINTH CAUSE OF ACTION
{Indlvidual Liability as to the Contractor Defendants)

90. The Plaintiffs repeat and reallege their allegations in all of the paragraphs set forth
above as if set forth herein verbatim,

91. As a direct and proximate cause and result of the acts and omissions of these
Defendants as aforesaid, Plaintiffs have been damaged, and these Defendants are liable to the
Plaintiffs for actual, incidental, consequential, and special damages in an amount to be
determined by the trier of fact and any attempts in any contractual agreement for the limitation
or disclaimer of warranties, or any other walver or other limitation, are null, vold, unenlforceable,
and subject to rescission as a matter of law,

AS A TENTH CAUSE OF ACTION

{Against the Developer Defendants and the Contractor Defendants)
{Violation of the S.C. Unfair Trade Practices Act, S.C. Code § 39-5-10, et seq.)

92, The Plaintiffs repeat and reallege their allegations in all of the paragraphs set forth
above as if set forth herein verbatim,

93, These Defendants' construction and the subsequent offering and sale of the units,
along with the issuance of the property condition reports and other representations to tenants,
purchasers, and the public at large, constituted the conduct of trade and commerce within the
meaning of 5.C. Code Section 39-5-20(a}.

94, The Defendants, and each of them, through their acts and omissions including, but
not limited to, the following particulars, conducted unfair and deceptive practices within the
meaning of 5.C. Code Section 39-5-140(a) and 27-31-430, 5.C. Code of Laws as amended:

a. In failing to properly evaluate the plans and specifications for the Project prior to
construction;
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el

in failing to conduct a reasonable inquiry into the conditions existing at the Project
and marketing the homes, common elements, and other property at the Project
to the public for sale and use;

In faillng to repair the latent defects about which these Defendants were or should
have been aware; '

In failing to carry out duties owed to prospective and actual purchasers and other
members of the public in thelr speclal relationships of trust and confidence by
virtue of their role in the process of offering these units, common elements, and
other property for sale and use by the general public, as design, construction, and
sellers according to South Carolina law,

{n attempting to disclaim implied warranties of merchantability and habitability in
documents contrary to South Carolina law;

In failing to provide any additional consideration for these purported efforts to
waive Implied warranties of merchantability and habitabllity;

In failing to properly investigate the true conditions of the Project and putting
them into the stream of commerce;

In making false representations as to the condition of the Project and/or
representations as to the condition of the Project in reckless disregard as to the
truth of the representations;

in failing to analyze relevant data and conditions 1o determine adequate capital
reserves for maintenance and operation of the Project by future owners and
users; ‘

95, The conduct of the Defendants as described above was knowing and willful, and

Defendants knew or should have known that such conduct was a violation of 5.C. Code Section

39-5-20 and 27-31-430.

96, Plalntiffs are persons within the meaning of S.C. Code Section 39-5-140(a) and

Plaintiffs have suffered actual, direct, and proximate damages as a direct and proximate result of

unfair and deceptive acts of these Defendants, in an amount to be determined by the trier of

fact.
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97. The aforesaid acts of Defendants impact the public Interest in that they constituted
unfair and deceptive acts and have the potential for repetition and, in fact, occurred at each and
every sale of the units of this Project and, as such, are acts which can, have and will affect the
public at large by repetition.

98. These unfair and deceptive acts are acts which will affect members of the public,
beyond the parties to the above-described transactions, in the form of other consumers who may
be Injured by purchasing townhomes by the Defendants and/or rely upon the actions and
representations of these Defendants thereby placing members of the public in danger of physical
and other Injuries,

99. Plaintiffs are entitled to be compensated pursuant to 5.C. Code Section 39-5-140{a)
for the above-described actual, incidental, consequential, and special damages, as well as costs,
interest, and attorney’s fees, and to recover three (3) times these damages by reason of the
knowing and willful nature of the unfalr and deceptive acts by Defendants and any attempts in
any contractual agreement for the limitation or disclaimer of warranties, or any other waiver or

other limitation, are null, void, unenforceable, and subject to rescission as a matter of law.

AS A ELEVENTH CAUSE OF ACTION
{Against the Developer Defendants)
(Breach of Contract)

100. The Plaintiffs repeat and reallege their allegations in all of the paragraphs set forth

above as if set forth herein verbatim.
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101, These Defendants entered into oral and/or written contractual arrangements with
Plaintiffs relating to the representationina purchase and sale transaction, as well as the purchase
of units and other property within the Project, and the right to beneficial use of common
elements and amenities to be established, coordin ated, and managed by these Defendants, and
these Defendants recelved consideration which was adequate and accepted pursuant to the
terms of the Defendants' offer of ownership, goods, and/or services which were accepted by the
Plaintiff.

102. Based upon the terms of thelr contractual agreements, along with the duties which
flowed from these Defendants by virtue of the Master Deed and By-laws, real estate agency or
other agreements for representation by these Defendants, and the purchase agreements for
individual homes and other property interests at the Project, these Defendants owed a
contractual obligation to Plaintiffs which required that these Defendants ensure that the Project
was safe, habitable, code-compliant, and in a condition consistent with these Defendants'
representations prior to turning over control of the Project to the home owners,

103, In breach of these contractual obligations and in breach of the Master Deed, By-laws,
and real estate agency and other agreements, these Defendants falled to make a full investigation
of conditions at the Project, and failed to disclose the existence of the known defects at the
Project, which constitutes a breach of contract and violation of the terms of the Master Deed and
By-laws by these Defendants as described above.

104, In addition to and accompanying this breach of these contractual and other
obligations, these Defendants made material representations which were false as more fully

described in this Complaint which the Plaintiffs relied upon to the Plaintiffs detriment,
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105. As a direct and proximate result thereof, Plaintiff have and will continue to suffer, and
the actual, incidental, special, and consequential damages and other injuries including, but not
fimited to, the damages and injurles associated with the acts and omissions which constituted
the breach of contract by these Defendants as aforesaid, all in an amount to be determined by
the trier of fact.

106. These Defendants are therefore liable to the Plaintiffs for the actual, Incidental,
special, and consequential damages and other injuries as aforesaid in an amount to be
determined by the trier of fact and any attempts in any contractual agreement for the limitation
or disclaimer of warranties, or any other walver or other [imitation, are null, vold, unenforceable,
and subject to rescission as a matter of law,

AS AN TWELFTH CAUSE OF ACTION

{Against the Developear Defendants)
{Violation of the Residential Property Condition Disclosure Act)

107. The Plaintiffs repeat and reallege their allegations in all of the paragraphs set forth
above as if set forth herein verbatim.

108, These Defendants were engaged in a joint venture, partnership, or some other form
of business venture or association including, but not limited to, the formation of a Limited
Liability Company, in connection with the development and construction of The Abbey at Spring
Grove Plantation.

109. The Developer Defendants did so place the homes into the stream of commerce for
sale to the general public and to the members of The Abbey in particular.

110, At all times relevant to this cause of action the Developer Defendants were "owners"

as that term is used within 5.C. Code Ann. § 27-50-10 et seq., referred to as the "South Carolina
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Residential Property Condition Disclosure Act" (referred to in the remainder of this cause of
action as the "Act").

111, The Developer Defendants failed to furnish to the purchasers of the townhome units
a written disclosure staternent in conformity and compliance with 5.C, Code Ann. § 27-50-40,
112. These Defendants failed to inform the sellers of the homes of their obligations under
the Act and had reasonable cause to suspect that the information, if any, supplied by the sellers
to the Individual purchasers was inherently false, incomplete, and misleading.

113. Upon information and belief, notwithstanding the above-described failures of these
Defendants, and each of them, knowingly violated and/or falled to perform the duties described
in§ 27-50-40,

114, The nature of the defects that were undisclosed In violation of§ 27-50-40, prevented
and/or limited any inspection performed by the Plaintiff to uncover or distover the said defects,
115, As a direct and proximate result of these Defendants' violations of their respective
and collective duty to furnish written disclosure to the purchasers as required by§ 27-50-10, et
seq., the Plaintiff has suffered, and these Defendants are liable to the Plaintiff for, actual,
i'ncidental, consequential, and special damages, along with costs, interest, and attorney's fees
pursuant to the remedies set forth in the Act, all in an amount to be determined by the trier of
fact, and any attempts in any contractual agreement for the limitation or disclaimer of
warranties, or any other waiver or other limitation, are null, void, unenforceable, and subject to

rescission as a matter of law,
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AS A THIRTEENTH CAUSE OF ACTION
(Against Developer Defendants)
(Alter Ego Liability and Piercing the Corporate Vell)

116. The Plaintiffs repeat and reallege their allegations in all of the paragraphs set forth
above as If set forth herein verbatim,

117. The Develeper Defendants, by and through various instrumentalities and alter-egos
and other Defendants were the original developers of the Project, and the Developer Defendants
combined and joined together through varlous instrumentalities and alter egos to facilitate to
process of building the homes.

118. The Developer Defendants created and controlled numerous and various entities.
These Defendants created and controlled these sham entities for the sole purpose of enabling it
to transact a portion of its business under an alternate corporate guise and to avoid claims such
as those set forth herein. These entities, and each of them, were merely a facade for the
operations of these Defendants to achieve their financial goals and to perpetrate the activities
more particulatly described herein, The subservient entities or {ndividuals in fact manifested no
separate interest of their own and that there was an amalgamation of corporate interests,
entities, and activities so as to blur the legal distinction between these Defendants and the sham
caorporations, shareholders, officers, agents, partners, employees, assets, and each of them.
119. These Defendants created entities which were created to perform single purpose
functions in order to effectuate the sole will of these Defendants in purchasing, developing,
leasing, and/or selling the homes. Despite the creation of these sham entities and despite the
sﬁam entities appearing in name only on some contracts, letters, deeds, and/or other

documents, these Defendants actively and directly participated in the development, purchase,
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sale, management, leasing, and/or operations of the Project, and In fact put the same into the
stream of commerce,

120. These Defendants created and controlled numerous and varlous of the Defendant
entities for the sole purpose of the planning, development, design, construction, management,
purchase, sale of homes, and other activities solely relating to the Project which is the subject of
this action,

121, These Defendants directed and oversaw the Contractor Defendants herein who
performed insufficient, shoddy, negligent work which failed to comply with applicable building
codes and industry standards, all of which has contributed to and resulted in the premature
deterioration and/or failyre of the structures and building systems in the Project.

122, There would exist a broad element of injustice and fundamental unfairness if the acts
of these Defendants, and each of them individually, were not regarded as the acts of one another.
123. At the time the homes were offered for sale and placed into the stream of commerce
by these Defendants, the homes contained numerous defects and/or property damage which
has been recently and Is currently being discovered by Plaintiffs, all as a direct and proximate
result of an investigation initiated by Plaintiffs, as a direct and proximate result of defects and
deficiencies heretofore hidden and concealed through the acts and omissions of these
Defendants.

124, The Developer Defendants and the Contractor Defendants, and each and every other
above-captioned Defendant knew or should have known of the existence of the said building

defects and deficiencies and property damage, which were latent and unknown to the Plaintiffs,

30
000276

1$520804081L0Z#3SVO - SYITd NOWWOD - AFTIMHTG - WV #G:0L L1 100 6102 - d3Td ATIVOINOHLO31d



125. These latent building defects have, unbeknownst to Plaintiffs, regularly resulted in
water intrusion Into the buildings and property damage and continue to do so through the date
of this filing,

126. The latent huilding defects and property damage have regularly resulted in the
deterioration and failure of the structures and building systems, along with the attendant
resulting actual, incidental, consequential and special damages, and continue to do so through
the date of this filing,

127. The Plaintiffs suffered damages and injurles when these Defendants put these units
into the stream of commerce and continue to be damaged and injured through the date of this
filing.

128. As a direct and proximate result thereof, these Defendants are liable to the Plaintiffs
for actual, Incidental, consequentlal, speclal and punitive damages, all in an amount to be
determined by the trier of fact, and any attempts in any contractual agreement for the limitation
or disclaimer of warranties, or any other waiver ot other limitation, are null, void, unenforceable,
and subject to rescission as a matter of law.

129, WHEREFORE, Plaintiffs respectfully request that this Honorable Court:

a. Enter judgment in favor of the Plaintiffs and against all Defendants, jointly and
severally, In an amount to be determined for actual, incidental, consequential,
special, and punitive damages;

b. Find that the Defendants have engaged in unfair trade practices and knowingly
did so thereby entitling Plaintiffs to treble damages;

c. Award attorneys' fees and costs to the Plaintiffs; and

d. Award such other and further relief as the Court may deem just and proper,

[Signature Page to Follow]
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November :2'%, 2015

Charleston, South Carolina

HAYES LAW FIRM, LLC

Phope;{843) 805-7003
(843} 573-7388

jhayes@hayeslaw.org,

and

Michael §. Jordan

Steinberg Law Firm, LLP

118 Goose Creek Blvd,

P.O, Box 1028

Goose Creek, SC 29445

Phone: 843-572-0700
miordan@steinberglawfirm.com

Attorneys for Plaintlffs
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

COUNTY OF BERKELEY ) CIVIL ACTION NO: 2018-CP-08-02547

Builders FirstSource-Southeast Group,
LLC,

Plaintiff,
MOTION FOR RECONSIDERATION

MI Windows and Doors, Inc., ECC
Contracting, LLC, Hurley Services,

)

)

)

)

)

VS. )
)

)
LLC, and Charleston Exteriors, LLC )
)

)

Defendants.

YOU WILL PLEASE TAKE NOTICE that the Plaintiff, Builders FirstSource-
Southeast Group, LLC, by and through the undersigned counsel, Howell, Gibson
and Hughes, P.A., will appear before the Presiding Judge, Berkeley County
Court of Common Pleas, on the tenth (10”‘) day after service hereof, or at such
other time and place as may be directed by the Court, and then and there move
for reconsideration and appropriate alteration and/or amendment of the Court's
Order of December 6, 2019.

The within motion, made pursuant to the provisions of the statutory and
common law of the State of South Carolina and Rules 52 and 59, South Carolina
Rules of Civil Procedure, is premised upon the following considerations:

a. The Court, in denying claims seeking contractual
indemnity for the Defendants’ own negligence, misconstrued

relevant law as set forth by the Court of Appeals in the matter of
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Concord and Cumberland,

b. The Court improperly determined that the relevant statute of
limitations barred the Plaintiff's claims, notwithstanding the absence of any
prior judgment in favor of the Plaintiff.

ARGUMENT
A. The Court, in granting summary judgment to the defendants,
misconstrued the ruling of the Court of Appeals in Concord and
Cumberland, which clearly authorized contractual indemnity claims for
defendant’s own negligence.

As confirmed during oral argument upon the Defendants’ motions, the
contracts at issue in this case contain indemnity provisions virtually identical to
the indemhity provisions considered by the Court of Appeals in the matter of
Concord and Cumberland, 424 S.C. 639, 645, 819 S.E.2d 166, 169-70 (Ct. App.
2018), reh'g denied (Oct. 18, 2018). Moreover, the parties to the instant action
have agreed that the Concord and Cumberland ruling governs the Plaintiff's
claims for contractual indemnity in this matter. Appropriate application of the
Concord and Cumberland standards, to the contractual provisions at issue in the

instant proceeding, clearly authorizes pursuit of contractual indemnity for

damages caused by the Defendants’ own negligence (as opposed to damages

occasioned by the sole or current negligence of the Plaintiff), and, equally clearly,
precludes summary judgement in favor of the Defendants.

This Court's December 6, 2019 Order correctly finds that the indemnity
language at issue does not meet the elevated standard of being clear and
unequivocal and thus the Plaintiff cannot maintain indemnification claims for

Plaintiff's negligence. Nevertheless, pursuant to Concord and Cumberland, the

2
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Plaintiff still has valid indemnification claims for Defendants’ negligence. See
Concord and Cumberland, 424 S.C. at 645, where the Honorable Clifton
Newman found the subcontract's language did not clearly and unequivocally
require Muhler to indemnify Superior for Superior's own negligence and limited
indemnification to damages resulting from the work Muhler performed. Thus, the
December 6, 2019 Order must be altered and amended accordingly such that the
Plaintiff's claims for indemnification are limited to only those damages resulting
from the work Defendants’ performed. Therefore, the Defendants’ motions for
summary judgment with respect to the Plaintiff's claims for indemnification for the
Defendants’ negligence are denied.

B. The South Carolina Supreme Court has made it clear that claims for

indemnification do not accrue until a judgment is entered.

The December 6, 2019 Order correctly finds that the First General
Services ruling governs this matter with respect to the statute of limitations for
indemnification claims. The South Carolina Supreme Court has made it clear
that claims for indemnification do not accrue until a judgment is entered. See
First General Services at 314 S.C. 439, 444, 445 S.E.2d 446, 449 (1994).
Because no judgement has been entered, the statute of limitations has not even
begun, much less expired, on Plaintiff's indemnification claims, and thus the
Defendants’ motions for summary judgment must be denied. This Court’s
Decembér 8, 2019 Order, determining that the statute of limitations had expired,
notwithstanding the absence of any entry of judgment, is clearly contrary to

authoritative Supreme Court ruling, and requires amendment of said order.
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More importantly, the December 6, 2019 Order includes an omission of
material fact with respect to the Plaintiffs’ contractual indemnification claims.
This omission of material fact serves as the only basis for the Court’s “sharp
distinction” from the First General Services case, and the sole basis for this
courts’ finding that the statute of limitations barred Plaintiff's indemnification
claims for consequential damages. The December 6, 2019 Order states:

Specifically, the Complaint against ECC and

Charleston Exteriors states that, “...BFS has been

subjected to liability and has incurred consequential

damages in having to expend attorney’s fees and

costs in defending against the claims of the Plaintiffs

and/or Lennar Carolina, LLC in the underlying action.”

See Complaint, Paragraph 33.
December 6, 2019 Order p.7
The Court found that the above cited section from Paragraph 33 distinguishes
this case from First General Services in that Plaintiff is seeking indemnification
for consequential damages which began to accrue more than three years prior to
filing the action. As a result, the Court ruled that the consequential damages
cannot be recovered.

The December 6, 2019 Order is incorrect because Paragraph 33 of the
Plaintif’s Complaint actually includes a qualifying statement to the Plaintiff's
indemnification claims and is exactly on point with First General Services. As
opposed to what the December 6, 2019 Order states, Paragraph 33 actually
reads:

33.That to the extent, if any, that BFS may be held liable
to the Plaintiffs and/or Lennar Carolinas, LLC, and/or

to others in the underlying action, such liability would
be a direct and proximate result of the wrongful acts,
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omissions, negligence, and/or representations of ECC

Contracting, LLC, Charleston Exteriors, LLC and

Hurley Services, LLC which have damaged BFS, as

Builders FirstSource-Southeast Group, LLC, has been

subjected to liability and has incurred consequential

damages in having to expend attorneys fees and

costs in defending against the claims of Plaintiffs

and/or Lennar Carolinas, LLC in the underlying action.
Plaintiff's Complaint pp.10, 11
It is critical that the allegation in Paragraph 33 be read in its entirety versus
material words being omitted therein. The Plaintiff specifically includes the
qualifying language “That to the extent, if any, that BFS may be held liable to the
Plaintiffs and/or Lennar Carolinas, LLC, and/or to others in the underlying
action,...” because that is what the parties agreed to under the contracts and that
is what is allowed under the case law in South Carolina. Thus, the Plaintiff's
indemnification claims are not distinguishable from those in First General
Services and the December 6, 2019 Order must be altered and amended
accordingly such that the statute of limitations does not bar the Plaintiff's
consequential damages.

In brief summary, the December 6, 2019 Order, precluding contractual
indemnity claims based upon the Defendants’ negligence, is contrary to the
specific ruling, addressing virtually identical contractual provisions, in the
Concord and Cumberland matter. The Order also erroneously determined that
the plaintiffs’ claims were barred by the relevant statute of limitations,
notwithstanding the absence of any prior judgment in favor of the Plaintiff. Both of

the aforesaid considerations mandate denial of the Defendants’ motions for

summary judgment.
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CONCLUSION
In conclusion, the December 6, 2019 Order must be altered and amended
such that the Defendants’ motions for summary judgment are denied with respect

to Plaintiff's claims for indemnification for Defendants’ negligence.

HOWELL, GIBSON & HUGHES, P.A.

By:s/William H.Cox, Il
William H. Cox, Il

Post Office Box 40
Beaufort, SC 29901-0040
(843) 522-2400

Attorney for Plaintiff

Beaufort, South Carolina

December 16, 2019

CERTIFICATE OF SERVICE

| certify that | served the foregoing Answer upon all counsel of record by affixing same with proper postage
placing same with the United States Postal Service addressed to counsels’ last known address on 16th day of December,
2019.

By: s/William H. Cox, |
William H. Cox, il

000284

/7520804081 0Z#3SVYD - SYI1d NOWWOD - AFT13MH3E - Wd 6+ 91 98d 610 - 4714 ATIVOINOHLOT 13



STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
NINTH JUDICIAL CIRCUIT

COUNTY OF BERKELEY
CIVIL CASE NO. 2018-CP-08-02547
Builders Firstsource-Southeast Group, LLC

ECC CONTRACTING, LLC’S
Plaintiff, | MEMORANDUM IN OPPOSITION TO
V8. BUILDERS FIRSTSOURCE-SOUTHEAST
GROUP, LLC’S MOTION TO
ECC Contracting, LL.C, et al., RECONSIDER

Defendant,

TO: PLAINTIFF AND STEPHEN HUGHES, ATTORNEY FOR PLAINTIFF
You will please take notice that the undersigned, as counsel for the Defendant ECC Contracting,
LLC, (“ECC”) submits the following in Opposition to Builders FirstSource-Southeast Group, LLC’s
Motion to Reconsider:
ARGUMENT

1. Plaintif’s Motion to Reconsider is merely a restatement of its prior oral
arguments to the Court.

Under SCRCP Rule 59(f), aRule 59(e) motion may in the discretion of the court be
determined on the briefs filed by the parties without oral argument. Hence, the grant or denial of
a Motion to Reconsider is within the discretion of the circuit court. Motions to Reconsider are limited
in scope and are not to be used to repeat the same arguments previously presented. Dockins v.
Benchmark Comme'n, 180 FR.D. 294, 295 (D.S.C. 1998). A Motion to Reconsider cannot be granted
where the moving party simply seeks to have the Court rethink its decision. Id.

Rule 59(¢) Motions are commonly styled as “Motions to Reconsider” as Plaintiffs is in this
case. However, the Rule actually provides for a “Motion to Alter or Amend a Judgment”. Our
Supreme Court has explained that, “our rules contemplate two basic situations in which a party
should consider filing a Rule 59(e) motion.” Elam v. South Carolina Dep't of Transp., 361 8.C. 9, 24
(2004). A party may wish to file such a motion when she believes the court has misunderstood, failed
to fully consider, or perhaps failed to rule on an argument or issue, and the party wishes for the court
to reconsider or rule on it. Id. A party must file such a motion when an issue or argument has been
raised, but not ruled on, in order to preserve it for appellate review. Id. Additionally, “[a] party
cannot use a motion to reconsider to present an issue he could have raised prior to judgment but did
not.” Anderson Mem'l Hosp., Inc. v. Hagen, 313 S.C. 497, 498 (Ct. App. 1994) (citation omitted)).

In this case, Plaintiff has made no assertions that the Court misunderstood or failed to fully

consider its arguments. Further there is no assertion that the Court failed to rule upon an issue raise
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by the Plaintiff. Indeed, Plaintiff’s Memorandum in Support of its Motion is merely a restatement of
the oral arguments previously made by counsel. Plaintiff’s motion should be denied as it is a mere
restatement of its oral arguments,

2. BFS is improperly requesting the Court to re-write contracts ex-post facto.

BFS asserts, as it did at the hearing on this matter, that it should be entitled to pursue its
contractual indemnity claims against ECC & Charleston Exteriors for their sole negligence.
However, that is not what their contract states or what their complaint seeks. Parties have the right to
make their own contracts. Torrington Co. v. Aetna Cas. & Sur. Co. 264 S.C. 636, 643
(1975); MailSource, LLC v. M.A. Bailey & Assocs., 356 S.C. 363, 369, (Ct.App.2003). BFS has
essentially, conceded that the contract language they drafted and handed to their subcontractors is not
enforceable in South Carolina and requests that the Court re-write the contract. They have cited no
authority for the requested Judicial Reconstruction of the contracts or their complaint. “Succinctly
stated, a court has no authority to rewrite a contract and impose unwanted obligations and terms
under the guise of specific performance or judicial construction.” Lowcountry Open Land Tr. v.
Charleston S. Univ., 376 S.C. 399, 411, (Ct. App. 2008) See, e.g., Lewis v. Premium Inv. Corp., 351
S.C. 167, 171, 568 S.E.2d 361, 363 (2002) (“It is not the function of the court to rewrite contracts for
parties.”). BFS’s motion should be denied as it is not the providence of the Court to re-write

contracts or complaints on a motion to reconsider.

3. BFS is attempting to pursue indemnification for its concurrent negligence under
the guise of sole negligence.

BFS requests the Court save a portion of its Contractual Indemnity claim for damage
stemming from the sole negligence of ECC and Charleston Exteriors. This is merely an attempt to
pursue claims for indemnification from the concurrent negligence of BFS and its subcontractors
under the guise of sole negligence. Given that there are multiple subcontractors and a window
manufacturer involved in this litigation it is not possible for ECC’s sole negligence to be the but for
cause of the claims against BFS. Similarly, it is impossible to say that BFS’s legal fees are
necessitated because of the sole negligence of ECC. Counsel for BFS may argue that its legal fees
could be divided up and allocated on a per subcontractor basis, but that exercise is itself would be
indicative of concurrent negligence.

4. BFS’s proposed claim for Contractual Indemnity based on the sole negligence of
ECC and Charleston Exteriors is merely a claim for Equitable Indemnity.

BFS’s request to have this Court reconstruct its Indemnity provision with its subcontractor to

create a claim for indemnification for the sole negligence of its subcontractors is unnecessary and
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would be duplicative of the claims for Equitable Indemnity that it has already brought. Allowing
BFS to pursue duplicative claims of Equitable Indemnity against ECC would be prejudicial to ECC
and confusing to the jury.

5. It is impossible for ECC or Charleston Exteriors to be solely élt fault for the
claims against BFS.

BFS is contractually responsible for the acts and omissions of ECC and its other
subcontractors to Lennar. It is not possible for ECC to be solely responsible for the claims against
BFS because of the contract between Lennar and BFS. Furthermore, BFS has sued multiple
subcontractors as well as the window manufacturer. ECC cannot be solely at fault for the acts and
omissions BFS alleges give rise to its claims against the other parties to the case. In particular the
claims against the window manufacturer, for which BFS, as the purchaser and supplier of the
windows to the jobsite, would also be strictly liable, make it impossible for ECC to be solely at fault
for the claims against BFS.

6. BFS’s Complaint does not set forth allegations that support the claims it seeks to
bring in its motion to reconsider.

The claims BFS seeks to bring with its motion to reconsider are wholly unsupported by its
complaint and the contract, which it drafted, with the subcontractors. The word ‘sole’ is not in BES’
complaint.  Instead BFS alleges that it is entitled to “full contractual and common law
indemnification”. Were the Court to grant BFS’ motion large sections of its complaint would need to
be re-written. BFS has never moved to amend its complaint. BFS should not be allowed to amend
its complaint with a motion to reconsider an order granting it summary judgment.

7. BFS is misconstruing the First General Services case and this Court’s order.
BFS asserts that this Court held that held that the First General Services ruling governs this matter
with respect to the statute of limitations for indemnifications claims. That is incorrect. This Court’s
ruling states, “As to indemnity, the statute of limitations generally runs from the time judgment is
entered against the defendant.” ORDER GRANTING SUMMARY JUDGMENT citing Choate v. United
States, 233 F. Supp. 463 (D.C. Okla. 1964) First Gen. Servs. v. Miller, 314 S.C. 439,444,445 S.E.2d
446, 449 (1994). This court then went on to distinguish this case from that case, relying upon, but
not citing, the Piper v. Am. Fid. & Cas. Co. and Jones v. Builders Inv. Grp., LLC cases (discussed
below). To the extent, that the Court relied on, but Charleston Exteriors did not cite the Piper v. Am.
Fid. & Cas. Co. and Jones v. Builders Inv. Grp., LLC cases and the distinction between contracts for
indemnity against liability and indemnity against loss, ECC suggests that Charleston Exterior’s order

be amended to clarify that distinction and this Court’s holding with the following:
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Our courts have recognized two types of indemnity contracts: (1) a contract for indemnity
against liability and (2) a contract for indemnity against loss. See Piper v. Am. Fid. & Cas.
Co., 157 S.C. 106, 112 (1930). In a contract for indemnity against liability, the obligation to
indemnify arises when the liability is incurred, whereas in a contract for indemnity against
loss, the indemnitee must have made some form of payment before he can assert a breach of
the contract. Jones v. Builders Inv. Grp., LLC, 415 S.C. 321, 330 (Ct. App. 2015). In this
case, BFS has pled that it is “entitled to full contractual and common law indemnification
from against Liability”. BFS began to incur liability for attorney’s costs and fees — damages
it seeks in this litigation when its Answer was drafted and served. BFS’s Answer was
executed and served more than three years prior to the filing of the present action. Thus
BFS’s claims for “contractual and common law indemnification against Liability” are barred
by the three year statute of limitations. SC. Code § 15-3-530 et seq.
Finally, BFS is misconstruing the First General Services case. As was discussed at the Hearing, the
First General Services case is distinguishable from this case because it deals with Indemnification
against loss and, in this case, BFS has contracted for and sued for indemnification against liability.
“Section A. Equitable Indemnity. Indemnity is that form of compensation in which a first party is
liable to pay a second party for a loss or damage the second party incurs to a third party.” First Gen.
Servs. of Charleston, Inc. v. Miller, 314 S.C. 439, 442 (1994) citing Winnsboro v. Wiedeman—

Singleton, 303 S.C. 52 at 56 (Ct.App.1990). BFS’s motion should be denied.

8. BFS disregards its contracts with its Subcontractors and the plain language of
its Complaint.

Counsel for ECC agrees that the proposed order submitted by Charleston Exteriors is a little
unclear with regard to the Statute of Limitations. Our courts have recognized two types of indemnity
contracts: (1) a contract for indemnity against liability and (2) a contract for indemnity against
loss. See Piper v. Am. Fid. & Cas. Co., 157 S.C. 106, 112 (1930). In
a contract for indemnity against liability, the obligation to indemnify arises when the liability is
incurred, whereas in a contract for inity against loss, the indemnitee must have made some form of
payment before he can assert a breach of the contract. Jones v. Builders Inv. Grp., LLC, 415 S.C.
321, 330 (Ct. App. 2015).

BFS, in its motion to reconsider, is attempting to wordsmith its way around this fact. They
focus, incorrectly, on Paragraph 33 of their operative pleading. They wish for the Court to simply
stop reading at Paragraph 33. However, the paragraph that is determinative to the Court’s decision is
paragraph 34 in which BFS has pled that it is “entitled to full contractual and common law
indemnification from against Liability”. BFS began to incur liability for attorney’s costs and fees —
damages it seeks against ECC in this litigation — at the very latest when its Answer was drafted and

served. BFS’s Answer was executed and served more than three years prior to the filing of the
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present action. Thus BFS’s claims for “contractual and common law indemnification against

Liability” are barred by the three year statute of limitations. SC. Code § 15-3-530 et seq.

WHEREFORE for the foregoing reasons, ECC respectfully requests this Court enter an Order

dismissing, Plaintiff’s claims. This Motion will be supported by a Memorandum of Law. First reserves

the right to supplement this motion and present additional arguments,

January 15, 2020
Charleston, South Carolina

RICHARDSON PLOWDEN & ROBINSON, P.A.

By: s/F. Heyward Grimball
James H. Elliott, Jr., Esq.

F. Heyward Grimball, Esq.

235 MaGrath Darby, Suite 100
Mt. Pleasant, SC 29464

Phone (843) 805-6550

Fax (843) 805-6599
jelliott@richardsonplowden.com

fherimball@richardsonplowden.com

&

BEST HONEYCUTT, P.A.

L. Dean Best

Post Office Box 13466

102 Wappoo Creek Drive, Suite 8 (29412)
Charleston, South Carolina 29422

T: (843) 793-4744

Email: Dean@besthoneycutt.com

ATTORNEYS FOR ECC CONTRACTING, LLC
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