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before the undermgned Apphcant was present and represented by Tommy Thomas Esquxre o
Assrstant Attorney General Damelle D1xon repr%ented Respondent Followmg a thorough revrenv

of the plea transcript and the testimony and evidence presented at the evidentiary hearing, this
Court finds Applicant did not meet his burden of proof Thus, this Court denies relief and

dismisses this application with prejudice.

Procedural History

Applicant is presently confined in the South Carolina Department of Corrections serving a

seventeen-year sentence. In November 2018, the Orangeburg County Grand Jury indicted

Applicant -for murder (2018-GS-38-1768), attempted murder (2017-GS-38-761), and attempted
armed robbery (2017-GS-38-760). The attempted murder and attempted armed robbery charges
arose from an incident involving Erik Jameson; Jameson alleged Applicant fired a gun at him

during a drug deal. The murder charge arose from the fatal shooting of Scott Brooks in Brooks’s

home. Both incidents occurred on March 20, 2017.
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On October 28, 2019, Applicant pled guilty to attempted armed robbery and voluntary

manslaughter’- before fhe Honorable Edgar W. Dickson. Ray Chandler and Blair Jennings,
Esquires, represented Applicant. Solicitors David Pascoe and Catherine Mubarak represented the
State. Judge Dickson sentenced Applicant concurrently to seventeen years’ imprisonment for each
charge. Applicant did not file a direct appeal.

.Current A’pplication :

Apphcant trmely _commenced thlS PCR apphcatlon on February 21 2020

o apphcatlon Apph ant,

1 Ineffectlve assrstance of counsel N
a. Counsel’s advice to plea Alford was mcompetent
b Involiintaty Alford plea ' : T

2. Court lacked jurisdiction for voluntary manslaughter plea.
Prior to the evidentiary hearing, Applicant amended his application to allege the following:

1. Involuntary guilty plea: the Alford pleé was not freely,
voluntarily, knowingly, or intelligently given.

2. Ineffective assistance of counsel: Counsel’s ineffectiveness in the
following manners led to Applicant’s involuntary plea:
~a. Counsel failed to adequately investigate and prepare for
trial.
b. Applicant provided a proffer to law enforcement that
allowed them to solve the case.
c. Applicant initially was gomg to testify against a
co-defendant, but after a change in prosecutors, the case
shifted to Applicant being the culprit and the co-defendant
was going to testify against Applicant.
d. Counsel failed to present inconsistencies and factual
problems with the co-defendant’s statements.
e. The photo identification was suggestive, and counsel was
ineffective in properly presenting this issue to the Court.
f. Applicant was improperly advised to give the proffer
which resulted in his arrest.

! Applicant pled to voluntary manslaughtér as the lesser-included offense of murder plirsuant to
North Carolina v. Alford, 400 US 25 (1970).
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On October 28, 2019, Applicant pled guilty to attempted armed robbery and voluntdry
_manslaugh’c'er'1~ before the Honorable Edgar W. Dickson. Ray Chandler and Blair Jennings,
Esquires, represented Applicant. Solicitors David Pascoe and Catherine Mubarak represented the
State. Judge Dickson senterlced Applicant concurrently to séventeen years’ imprisonment for each

charge. Applicant did not file a direct appeal.
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2. Court lacked jurisdiction for voluntary manslaughter plea.
Prior to the evidentiary hearing, Applicant amendcd his application to allege the following:

1. Involuntary guilty plea: the Alford plea was not freely,
voluntarily, knowingly, or intelligently given.

2. Ineffective assistance of counsel: Counsel’s ineffectiveness in the
following manners led to Applicant’s involuntary plea:
a. Counsel failed to adequately investigate and prepare for
trial.
b. Applicant provided a proffer to law enforcement that
allowed them to solve the case.
C. Apphcant initially was gomg to testify against a
co-defendant, but after a change in prosecutors, the case
shifted to Applicant being the culprit and the co-defendant
was going to testify against Applicant.
d. Counsel failed to present inconsistencies and factual
problems with the co-defendant’s statements.
e. The photo identification was suggestive, and counsel was
ineffective in properly presenting this issue to the Court.
f. Applicant was improperly advised to give the proffer
which resulted in his arrest.

! Applicant pled to voluntary manslaughter as the lesser-included offense of murder pursuant to

North Carolina v. Alford, 400 US 25 (1970).
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At the hearing, Applicant proceeded only on the claims raised in his amended application. Before
this Court are the Orangeburg County Clerk of Court records of the underlying convictions, the
plea transcript, the records from this PCR matter, and Applicant’s records from the South Carolina
Department of Corrections.

Testlmonv Presented d at t the Evrdentlarv Hearmg

At the evrdentrary hearrng, Applrcant testrﬁed he was mrtrally charged wrth attempted

_ murder and attempted armed robbery, and le retarned Ray Chandler after he was released on bond
| 3 Blarr Jenmngs who worked wrth Chandler took over hrs representatron Applrcant stated he met" _ :-

- with counsel six to seven times, drscussed “what happened.” and revrewed some dlscover . He
) ) , y

testified Brooks—the murder victim—had beeri his friend, and the investigation ifto that case had
stalled. Applicant stated Jennings suggested he proffer a statement to police to aid in that
investigation. In the statement, Applicant indicated he was present when Brooks was fatally shot
and Aaron Beach was the shooter. Applicant testified plea counsel promised him he would not be
charged with murder if he provlded the proffer. He stated after his proffer, Beach was charged
with murder. Thereafter, Beach implicated Applicant as the shooter, and Applicant was charged
with murder. Applicant stated the original solicitor on the case was fired after the proffer and
Pascoe took over the prosecution.

Applicant expressed concern with Jameson’s identification of him, ekblainlng he told
counsel there was “no way this man picked [him] out of alineup.” Applicant stated a police officer
showed Jameson a picture of Applicant from social media prior to presenting Jameson with a
lineup, and Jameson identified Applicant from the social media picture as the person who shot at
him.

Applicant testified he “knew from past” experiences about an Alford plea, and he raised
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that to the plea court during his plea hearing. Although A‘pplicam initially testified his plea‘was *
freely and voluntarily given, he later stated it was not freely and voluntarily given. Applicant
asserted he never should have pled and complained that he received a seventeen-year-sentence
- while his co-defendant received five years of probation. Applicant maintained he had no reason
to kill his friend and asserted counsel should have used inconsistencies in Beach’s statements.
Chandler testlfled he was. retained after Appl1cant was arrested for attempted armed

- robbery and attempted murder but before Apphcant was arrested for murder Chandler was with

. 'Applrcant -whe pphcant provrded the proffer Chandler explame __e_;n_nrng,s__ had preyr:ously ,'
worked with the solicitor’s officé and they were trying to “get ahead of the game.” Chandler stated
Applicant was not promised-anything for the proffer, averring a promise would have been
improper. Chandler testified Applicant had a significant prior record, and a trial could have been
“a trainwreck.” He clarified it would have been difficult for Applicant to testify at trial due to his
prior.record. Chandler did not recall telling Applicant he would not be charged with murder if he
provided the proffer. He agreed the initial solicitor on Applicant’s case was dismissed from the
solicitor’s office but could not recall the circumstances. Chandler asserted the photo lineup was
not good—a point they raised pretrial during a Neil v. Biggers hearing. Chandler believed
Jennings did a good job cross-examining the State’s witness during the Biggers hearing, which
ultimately led to the State making a plea offer. |

Jennings testified he met with Applicant several times, reviewed the State’s evidence,
explained the strength and weaknesses of the State’s case, and explained what the State would
have to prove. Jennings stated he also explained to Applicant the constitutional rights Applicant

would waive by pleading guilty and the sentence he potentially faced—both at the plea and if

convicted at trial. Jennings never had any concerns with whether Applicant understood his
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the testlmony at the PCR h

conversations. He averred Jameson’s identification of Applicant was unduly suggestive—
something he planned to challenge at trial. Regarding the proffer, Jennings stated that under the

terms of the proffer, it could not be used against Applicant in a trial.: He testified the proffer was

- aworthwhile strategy at the time. J ennings testified he never relayed to Applicant that Applicant

would not be charged with murder if he provided the proffer.

Fmdmgs of Fact and Conclusnons of Law

T his Court has had the opportumty to revrew the plea transcrlpt in its entrrety and has heard_.

witnesses presented at the hearrng, closely pass upon thelr credibility, and’ Wergh their testlmony o
Aftera careful review based on the Strickland standard set forth below, this Court finds Applicant
has failed to carry his burden of proof. Below are this Court’s findings of facts and conclusions
of law as required by section 17-27-80 of the South Carolina Code (2017).

Involuntary Plea

In a PCR action, an applicant bears the burden of proving the allegations. Rule 71.1(e),

SCRCP; Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985). “To be knowing and voluntary, a

plea must be entered with an awareness of'its consequences.” Holland v. State, 322 S.C. 111, 113,

470 S.E.2d 378, 379 (1996). “To find a guilty plea is voluntarily and knowingly entered into, the -
record must establish the defendant had a full understanding of the consequences of his plea and

the charges against him.” Dalton v. State, 376 S.C. 130, 138, 654 S.E.2d 870, 874 (Ct. App. 2007).

This Court finds Applicant failed to show his plea was involuntary. This Court finds
credible Jennings’ testimony that he explained to Applicant prior the plea the constitutional rights
Applicant was waiving and the sentence he faced—both if convicted at trial and under the plea.

This Court further finds credible Jennings’ testimony that Jennings had no reason to doubt
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Applicant understood their conversations. Finally, the plea transcript\'itself supports a finding that
Applicant was fully aware-of the consequences of his plea, and thus pled guilty knowingly,
voluntarily, freely, and intelligently. Specifically, the plea court asked applicant whether plea
counsel had explained his constitutional rights, including his right to a jury trial, and Applicant

indicated counsel had explained those rights, counsel had answered his questions, and Applicant

_ _._understood those conversations. (Tr 86- 87) Apphcant also told the plea court he understood that} R

‘ ;under the' plea terms he faced ‘a sentence of two to twenty__ ears' (Tr 89) Fmally, Applrcant: e

376 S.C130, 137-38, 654 SE.2d 870, 874 (Ct. App. 2007) (“[Sltatements made during a guilty

“plea-should be considered conclusive unless ‘a criminal inmaté presents valid reasons why ‘he

should be allosved to depart from the truth of his statements.”). Based on the foregoing, this Court
finds Applicant understood the consequences of pleading guilty at the time he entered his plea,
and Applicant has failed to prove his plea was involuntary.

Ineffective Assistance of Counsel

In a PCR action, an applicant bears the burden of proving the allegations. Rule 71.1(e),
SCRCP; Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985). An applicant alleging ineffective
assistance of counsel must prove “cohnsel’s conduct so undermined the proper functioning of the
adversarlal process that the trial cannot be relied upon as havihg pro-duced ajust result.” Strickland

v. Washington, 466 U.S. 668 (1984); Butler, 286 S.C. at 441, 334 S.E.2d at 813. “The test for

1

effective assistance of counsel is whether the representation was within the range of competence

demanded of attorneys in criminal cases.” Watson v. State, 287 S.C. 356, 357, 338 S.E.2d 636,

637 (1985). Courts presume counsel rendered adequate assistance and made all significant

decisions in the exercise of reasonable professional judgment. Butler, 286 S.C. at 441, 334 S.E.2d
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at 813. An applicant must overcome this presumption to received relief. Cherry v, State, 300 S.C.

- 115, 386 S.E.2d 624 (1989).

To establish ineffective assistance of counsel, a PCR applicant must prove (1) counsel’s
performance fell below an objective standard of reasonableness and (2) the applicant sustained
prejudice as a result of counsel’s deficient performance. Strickland? 466 US at 687—88;- Cherry,

y ..300 S C at 117-18, 386 SEz2dat 625 A PCR apphcant who pleads gullty on the advice of . E

- _,counsel may collaterally attack the plea only by showmo that (1) counsel was meffectlve and (2) o

o 'there isa reasonable probablllty that but for counsel s errors the apphcant would ot have pled' o

" guilty and ‘would have insistéd on going to trial” ‘Dalton v, State, 376 S.C. 130, 136, 654 SE.2d

- 870, 873 (Ct. App."2007). To prove prejudice following a guilty plea‘, the applicant “must show

that there is a reasonable probability that, but for counsel’s errors, he would not have pleaded guilty

and would have insisted on going to trial.” Hill v. Lockhart, 474 U.S. 52, 59 (1985).
Failure to Investigate / Prepare for Trial

This Court finds Applicant failed to prove counsel was ineffective for failing to investigate
and prepare for trial. At the PCR hearing, Applicant never testified specifically to what counsel
allegedly failed to investigate or what more counsel should have done to prepare for trial; rather,
his testimony focused primarily on the proffer. This Court finds credible counsel’s testimony that
they reviewed discovery with Applicant prior to trial. Further, this Court finds counsel did prepare
for trial by reviewing discovery and filing a pretrial motion to challenge Jameson’s identification. 2
(Tr. 47-83). Finally, Applicant did not produce any evidence at the PCR hearing of what a further

investigation would have uncovered and thus failed to prove prejudice in this regard. Cf Glover

2 Although Applicant pled guilty before the conclusion of the pretrial Neil v. Biggers hearing, this
Court finds counsel did an effective job of cross-examining the State’s witness during the pretrial
hearing and setting up an argument to attempt to suppress Jameson’s identification.
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v. State, 318 S.C. 496, 498-99, 458 S.E.2d 538,540 (1995) (providing an applicant must produce *
witnesses at a PCR hearing to support a claim that counsel was ineffective for failing to interview

or call potential witnesses). Thus, Applicant has failed to show counsel was ineffective in either
investigating or preparing for trial.

Proffer

Applrcant contends counsel was ineffective for advising him to provrde a proffer to law ... ..

o -enforcement thelt allowed law enforcement to solve Brooks s murder and led to Apphcant S arrest g E .
" - '»_f“Thrs Court ﬁnds Apnllcant falled to 'prove counsel was 1neffect1ve m thrs regard - | . »l e
At the PCR hearrng, Applrcant testified law enforcement was having trouble determining
who murdered Brooks. "He stateéd Brooks had been his good friend, ahd Applicant did niot want -
the killer to go free. Applicant stated counsel suggested he talk to ‘police.3
Counsel testified Applicant was initially arrested for att-empted armed robbery and
attempted murder stemming from an incident involving Jameson; at the time of the proffer, the
investigation into Brook’s murder had stalled. Chandler explained they were “trying to get ahead
of the game” in providing the proffer. Jennings stated that under the proffer agreement, the State
would not be able to use the statement agalnst Applicant at trial. Finally, both Chandler and
Jennings testified they did nof promise Applicant he would not be charged with murder if he
provided the profl'er. Jennings testified it was Beach’s statement rather than the proffer that led
police to charge Applicant with murder.

This Court finds counsel’s testimony in this regard was credible. Further, this Court finds

counsel articulated a reasonable strategy in using the proffer to try to garner favor with the

* Applicant’s proffer is in the plea transcript. In it, Applicant admitted being present during the
attempted armed robbery/attempted murder and the murder, but he claimed Beach had the gun.
Applicant further claimed he did not know Beach would murder Brooks or attempt to rob Jameson.
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prosecution. This Court further finds it was ultimately Applicant’s decision to make thé proffer,

and based on Applicant’s PCR testimony, he provided the proffer because Brooks was his friend

and he wanted to help investigators solve that case. There is no evidence showing Appiicant had

previously told plea counsel something other than what he ultimately told investigators. In fact,

Applicant’s testimony at the PCR hearing was consistent with his -proffer to law enforcement.

_,__.Based on what counsel knew at the tlme of the proffer the1r advrce 10 proffer in.an. attempt 10 o o

- gamer favor w1th the prosecutlon was reasonable under prevailmg professronal norm nd thus not '1:', SR

— deﬁcrent See Strickland' ; 46 ¥ U S ::'at 68' 984) (“[I]t 1s all too easy for a '.co__,rt, €Xa
" “counsel's defense affer it has proved unsuccessful to conclude that a particular act or omission of
* counsel was uriréasénable. A fair asséssment of 'attOrneyfperfOrmance requires that every ‘éffoft"' IR
be made to eliminate the distorting effects of hindsight, to reconstruct the circumstances of
counsel's challenged conduct, and to evaluate the conduct fr-om counsel's perspective at the time.”
(internal citation omitted)).
Further, .Applicant‘has not shown prejudice. Specifically, he has not shown a reasonable
probability that hut for the proffer, he would not have pled guilty but would have insisted on going
to trial. Prior to the murder charge, Applicant faced charges for attempted armed robbery and
attempted murder; if convicted of both charges, he faced a sentence of up to fifty years’
imprisonment. Because the State could not use the statement against him at.trial,- his proffer did -
not make is more likely he would be convicted of those charges. Ultimately, Applicant pled guilty
to attempted armed robbery in addition to the murder charge, and this Court finds Applicant did

not meet his burden of proving he would have proceeded to trial rather than plead guilty if he had

not provided the proffer. Thus, this allegation is denied and dismissed with prejudice.
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Co-defendant testimony
In his amended application, Applicant raised two issues related to Beach, his co-defendant:
(D Applicant initially was going to testify against Beach, but after a change in prosecutors, the
case shifted Applicant being the culprit and Beach was going to testify against Applicant; and (2)

counsel failed to present inconsistencies and factual problems with Beach’s statements. This

- Court finds Applicant. has failed to prove counsel was ineffective. First, plea counsel-had no .. . -

, _‘,control over who was assrgned to prosecute the cdse, the State § strategy, or the order in whrch the_ o

"::c es'were called Applrcant has not shown counsel str#presenta:lon” in- thrs regard fell belowi.r_;j_w__'i _

1mpeach Beach. This Court notes Jenmngs cross-examined the State’s witness during the pretrial
hearing about inconsistencies in Beach’s statements and finds it is reasonably likely counsel would
have likewise cross-examined Beach about any inconsistent statements he may have made had this
case proceeded to trial and Beach testified against Applicant. Ultimately it was Applicant’s
decislon to plead guilty—which Applicant rnade freely, voluntarily, intelligently, and
knowingly—that precluded counsel from cross-examining Beach about inconsistent statements;
thus, Apphcant has not shown counsel was 1neffecf1ve in this regard
Photo identification

Applicant contends counsel was ineffective for failing to challenge Jameson’s
identification of him from a photographic lineup, which he avers was procured by an unduly
suggestive procedure. This Court finds Applicant has not shown counsel was ineffective in this
regard.  Critically, counsel filed a pretrial motion challenging the suggestiveness of the

identification. (Tr. 4). Counsel cross-examined the State’s witness extensively during a pretrial
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Neil v. Biggers hearing; ultimately, however, Applicant chose to plead guilty in the middle of that
hearing. At the PCR hearing, counsel testified the trial judge had relayed to them in chambers that
he would likely allow the photographic lineup inte evidence. Jennings further testiﬁed he would
have continued to challenge the identification if Applicant had proceeded totrial. This Court finds

 the foregoing testimony by counsel credible. Because counsel filed a motion to challenge the

A 1dent1ﬂcat1on and was, m the process of challengmg it when Apphcant pled gullty, Apphcant has
- not shown deﬁc1ency Further Appllcant has not shown a reasonable probablllty that he would L
L have proceeded to trlal 1f counsel had challenged the 1dent1ﬁcat10n (whlch counsel was m the '

process of doing), and thus did not prove prejudice. Ultlmately Applicant pled guilty; in doing so,

he waived his right to challenge this identification. Because it was Applicant’s decision to plead
guilty—which he did knowingly, freely, intelligerltly, and voluntarily—this Court finds Applicant
failed to prove counsel was ineffective for not further challenging the identification.
Counclusion
Based on the foregoing, this Court finds and concludes Applicant has not estahllshed any
constitutional violations er deprivations that would require this Court to grant relief. Thus, this

application is denied and dismissed with prejudice.

Should Appllcant wish to secure appellate review, he must file and serve a notice of appeal

within thirty days of receipt by counsel of written notice of entry of Judgment See Rule 203,

SCACR. Pursuant to Austin v. State, 305 S.C. 453, 409 S.E.2d 395 (1991), an applicant has the

right to an appellate counsel’s assistance in seeking review of the denial of PCR. Pursuant to Rule
71.1(g), SCRCP, if an applicant wishes to seek appellate review, PCR counsel must serve and file
a notice of appeal on applicant’s behalf. Attention is directed to Rule 243, SCACR, for appropriate

procedures for appeal.
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IT IS THEREFORE ORDERED: B . o : .
1. This application for PCR is denied and dismissed with prejudice; and -

2. Applicant must be remanded to and remain in the custody of the State.

7
AND IT IS SO ORDERED THIS // day of _#2/sry 2023,

-

"
'/ﬁEATHP.T?R/
. Presiding Judge— =
- First Judicial Gircuit

, South Carolina

o Lreihen . soui
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