
From: g Walters
To: Court Of Appeals Filings
Subject: Manuel Santis-Cristiani v. Richard Murdaugh, 2023-000171
Date: Friday, February 24, 2023 5:39:59 PM
Attachments: Corrected Murdaugh Memorandum of Appealability Final.doc
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Good Afternoon:

Attached Please find a Memorandum addressing the issue of appealability relative
to the above case.

Sincerely,

Debi Finken/Paralegal

-- 
Law Office of Glenn Walters, PA
1910 Russell Street (29115)
Post Office Box 1346
Orangeburg, SC 29116
803.531.8844 (office)
803.531.3628 (facsimile)
E-Mail: glennwalterspa@gmail.com

This e-mail and the information transmitted contains PRIVILEGED and
CONFIDENTIAL information and is the property of the sender. If you are not the
intended recipient, or the employee or agent responsible for delivering it to the intended
recipient, you are hereby notified that any dissemination or copying of this information,
or the taking of any action in reliance on the content of this information, is strictly
prohibited. If you have received this e-mail in error, please immediately contact the
sender, as referenced, at The Law Office of Glenn Walters, PA at (803) 531-8844 and
please delete the original transmittal of this information.
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THE STATE OF SOUTH CAROLINA


In the Court of Appeals


__________


APPEAL FROM HAMPTON COUNTY


Court of Common Pleas

Bentley D. Price, Circuit Court Judge

__________


Case No. 2022-CP-25-00285

__________


MANUEL SANTIS-CRISTIANI……………………………………….Appellant.




vs.


RICHARD ALEXANDER “Alex”


              

MURDAUGH, RONNIE L. CROSBY,



WILLIAM F. BARNES, III, RUSSELL



LAFFITTE, PALMETTO STATE BANK,



BANK, PETERS, MURDAUGH, PARKER,


ELTZROTH & DETRICK, P.A.,









PALMETTO STATE BANK, AND MEDICAL 




UNIVERSITY OF HOSPITAL 




AUTHORITY D/B/A MEDICAL 




UNIVERSITY OF SOUTH CAROLINA……………………………. Respondents.

__________


MEMORANDUM OF APPEALABILITY 

__________


NOW COMES MANUEL SANTIS-CRISTIANI, by and through his attorneys of record, pursuant to the Court’s letter dated February 15, 2023, submitting this Memorandum of Appealability in the above-referenced case.  


STATEMENT OF THE CASE and PROCEDURAL FACTS:

The Plaintiff commenced this matter by the filing of a Summons and Complaint in the County of Hampton, in  the Court of Common Pleas on October 7, 2022, seeking an accounting and alleging other causes of action against his former lawyers, their law firm, and others.  At this point, the sole procedural relevancy of the case is that a Motion hearing was held at the trial court on December 1, 2022 before the Honorable Judge Bentley Price.  As a result of this hearing, Judge Price issued the Form 4 Order, dated January 2, 2023,  which is the subject of the appeal now before the Court [hereinafter referred to as “Form Order” or “Order under  appeal”].   Appellant received written notice of entry of this order on January 03, 2023.   A copy of the Order under appeal is attached to the Notice of Appeal and is now a part of the appellate record.  The Order under appeal is a Form Order that is ambiguous on its face as to whether or not the trial court maintained jurisdiction that would allow it to issue a formal order at a later date.   For example, the block indicating that a formal order to follow is not checked but such language is stated in the order.  This ambiguity necessitated  the filing of this appeal, and the Appellant now submits this Memorandum of Appealability as requested by the Court’s February 15th, 2023 Letter.

ISSUE:

WHETHER THE FORM ORDER NOW BEFORE THE COURT IS IMMEDIATELY APPEALABLE.


ARGUMENT:


THE PATENT AMBIGUITY IN THE FORM ORDER MAKES IT IMMEDIATELY APPEALABLE.

An appellant must file and serve his Notice of Appeal in accordance with Rule 203, SCACR.  This rule provides, in pertinent part, the following:

A notice of appeal shall be served on all respondents within thirty (30) days after receipt of written notice of entry of the order or judgment. . . When a form or other short order or judgment indicates that a more full and complete order or judgment is to follow, a party need not appeal until receipt of written notice of entry of the more complete order or judgment.


Rule 203(b)(1), SCACR.  Unless the form order reserves jurisdiction, the time to file an appeal begins to rule from the time the appealing party receives the form order.  See, e.g., Doran v. Doran, 288 S.C. 477, 343 S.E.2d 618 (1986).  


In the case before this Court, the Form Order is ambiguous on its face, and it is questionable as to whether it reserves jurisdiction for a more formal order to be filed.   Rule 203, SCACR nor case law deal with the time limit to file from a form order that is ambiguous on its face.  This appears be a case of first impression in this state.  However, applying this state’s controlling common law to the issue at hand fosters the inescapable conclusion that this Form Order is immediately appealable, and its interpretation is an issue for the Court.  For example, a court order or judgment is construed like any written instrument.   Doe v. Bishop of Charleston, 407 S.C. 128, 135, 754 S.E.2d 494, 498 (2014).   Whether a court order is clear and unambiguous is a question of law for the court.  Courts are empowered to interpret their own orders, and the interpretation does not typically require or permit translation by witness opinion.  Id.  .  Moreover, our courts make a major distinction as to whether the ambiguity is patent or latent.  See, Harbin v. Williams, 429 S.C. 1 (S.C. 2019).  A patent ambiguity is an ambiguity that appears on the face of the document.  United States Fidelity & Guaranty Co. v. St. Elizabeth Medical Center, 129 Ohio App. 3d 45 (Ohio Ct. App. 1998).  The patent ambiguity versus latent ambiguity is analytically very important because a patent ambiguity is an issue of law for the Court, and extrinsic evidence cannot be used to determine the intent of the parties who prepared the document in a patent ambiguity scenario.  See, Shelley v. Shelley, 244 S.C. 598, 137 S.E.2d 851 (1964). 

To that end, Plaintiff contends before this Court that the ambiguity on the Form Order is clearly a patent ambiguity.  For example, the block indicating that a formal order to follow is not checked on the Form Order but such language is stated in the order, which makes it a final order that starts the 30-day count down in order to file an appeal.  However, inside the written portion of the Form Order, Judge Price indicates that a Formal Order will follow.  This contradiction on the Form Order creates a patent ambiguity that must be resolved as a matter of law by this Court.  However, further complicating this matter is that over two months have passed, and the trial court has not issued a formal order.  It is questionable at best whether Judge Price now has the jurisdiction to even issue a formal order because more than 30 days have passed.   See, Leviner vs. Sonoco Products, 339 S.C. 492 (S.C. 2000)[Court held that the trial judge had no jurisdiction to issue a formal order after the form order because there was not a reservation of jurisdiction].  In light of Leviner, Judge Price would not have subject matter jurisdiction in order to issue a formal order if this Court concludes that he did not properly reserve jurisdiction because the order indicated that it was a final order.  Consequently, Appellant submits to this Court that the Form Order is immediately appealable for the reasons outlined above.


CONCLUSIONS:


The requirement of service of the notice of appeal is jurisdictional, i.e., if a party misses the deadline, the appellate court lacks jurisdiction to consider the appeal and has no authority or discretion to rescue the delinquent party by extending or ignoring the deadline for service of the notice.  Elam v. S.C. Dep't of Transp., 361 S.C. 9, 14-15, 602 S.E.2d 772, 775 (2004) (citations omitted).  The determination as to whether Judge Price reserved jurisdiction is a question of law for this Court to make.  The consequence for the Appellant is too great not to pursue an appeal under these ambiguous circumstances.  Under the circumstances presented by this appeal, the Form Order is immediately appealable unless this Court deems otherwise.

February 24, 2023




/s/ Glenn Walters, Sr.___
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Attorney for Appellant


Other counsel of record:  See the Attached Proof of Service

THE STATE OF SOUTH CAROLINA

In the Court of Appeals


__________


APPEAL FROM HAMPTON COUNTY


Court of Common Pleas


Bentley D. Price, Circuit Court Judge


__________


Case No. 2022-CP-25-00285


__________


MANUEL SANTIS-CRISTIANI……………………………………….Appellant.




vs.


RICHARD ALEXANDER “Alex”


              

MURDAUGH, RONNIE L. CROSBY,



WILLIAM F. BARNES, III, RUSSELL



LAFFITTE, PALMETTO STATE BANK,



BANK, PETERS, MURDAUGH, PARKER,


ELTZROTH & DETRICK, P.A.,









PALMETTO STATE BANK, AND MEDICAL 




UNIVERSITY OF HOSPITAL 




AUTHORITY D/B/A MEDICAL 




UNIVERSITY OF SOUTH CAROLINA……………………………. Respondents.
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PROOF OF SERVICE


_________


I, Glenn Walters, Sr., certify that I have served the Memorandum of Appealability on Respondents, by depositing a copy of it in the United States Mail, postage prepaid, addressed as follows on February 24, 2023, 

Phillip Donald Barber  PO Box 1090 Columbia SC 29202


Wallace K.  Lightsey ,  PO Box 728 Greenville SC 29602


James Hunter  May,  PO Box 12247 Columbia SC 29211


Jessica L. Monsell,  200 E. Broad Street Suite 400 Greenville SC 29601


Matthew Terry  Richardson,   PO Box 12247 Columbia SC 29211


James Whittington Clement,   PO Box 22167 Charleston SC 29413


Margaret Nicole Fox,  PO Box 999 Columbia SC 29202


Thomas P.  Gressette,  Jr.   PO Box 22167 Charleston SC 29413


Griffin, James Mixon  PO Box 999 Columbia SC 29202


Andrew R.  Hand,  1410 Laurel Street PO Box 1090 (29202) Columbia SC 29201



Richard A. Harpootlian, P.A. PO Box 1090 Columbia SC 29202


C. Scott Masel,  PO Box 808 Myrtle Beach SC 29578


Korey L.  Williams,  PO Box 39 Orangeburg SC 29116


February 27, 2023




/s/ Glenn Walters, Sr.___
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