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. U.S. L._artment of Justice
APR14 200 United Stales Attorney
PUBLIC D@EEEER-)E OFFICE District of South Carolina
BY — . .
‘Wachavia Bullding 15) Mesting Stres Tohm L. McMillasi Federal " 108 N, Spring Strest
Suite 500 Suite 200 : Building, Room 222 Suite 200
144} Moin Street Post Offics Box §78 . 401 W, Evans Sireat Post Ofice Box 10067
Columthin, SC 29201 Chusleston, SC 29402 Post Ol Box 1567 Greenville, SC 29601
(803) 929-3000 (843) 727-4381 Elorence, 5C 29503 (B64)282-2100
FAX (803) 264.2012 : PAX (843) 7274443 . (843) 665-6688 FAX (864) 2333158
- ' . FAX(842)676-3209
‘Reply o) Florenes 7
Jenuary 20, 2010 : N )

John M. Ervin, III, Esquire
T .
Darlington, SC 29540
/
RE: . Andre Marquise Bradley
Dear Mr. Ervin:

The following constitutes the proffer agrec_m'ent between the Attorneys for the
Government and Andre Marquise Bradley, hereinafter referred to-as “Client.”

PROFFER AGREEMENT

The purpose of Client makiné a Proffef is to providé the Government with an opportunity

to assess the value, extent, and truthfulness of Client's information about the criminal liability of
Client and others. . R : ’

_’I‘I-IIS‘ 1S NOT A COOPERATION AGREEMENT. Clicnt has agreed to provide the
Government with statements and information, and to respond to questions so that the
Government may cvaluate Client’s statenents and other information in making prosecutive
decisions. By receiving Client's Proffer, the Government does not agree to meks a motion for
downwerd departure on the Client’s behalf or to enter into a cooperation agresment, plea
agreement, immunity or non-prosecutive agreement. The Government makes no representation
about the likelihood that any such agreement will be reached in connection with this Protfer.

By signing this “Proffer Agreement,” Client agrees to be fully truthful and forthright with
 the United States Attorney’s Office for the District of South ‘Carolina and federal law
enforcement agents in their investigation of all unlawful activities, to include, but not limited to,
truthful and complete debriefings with no misstatements or material omissions of fact of Client’s
_knowledge concerning all unlawful activities. Also, Client understands that Client must fully
disclosé and provide srathful information to Government including any books, papers, of '
documents or any other items of evidentiary value to the investigation. Client must also testify
fully and truthfully before any grand juries and at any trials or other proceedings if called upon to
do so by the Government, subject 10 prosecution for perjury for not testifying truthfully. Client’s
failure to be fully truthful end forthright at any stage will, at the sole election to the Government,
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cause the obligations of the Govemment within this Agreement to becorme null and void.,
Purther, it is expressly agrecd that if the obligations of the Government within this
Agrecment become null and void due to the lack of truthfalness on Clicnt's part:

(1) the Government may filc any and all charges known to the Government
in the appropriate district; and _

(2) the Government may use for any purpose any and all statcments made

and other information provided by Client in the prosecution of Clicnt on any
charges, including perjury. Client accepts this provision being fully advised

that under Fed.R.Evid, 410, statements made by Client pursuant to this Agreement

would ot ordinarily be admissible in any criminal proceedings including e, e
and making false statements unless the statements were made under oath, on the

record, and in the presence of counsel,

Client agrees to submit to polygraph examination(s) by sny quelified polygraph examiner
should Client be requested to do so. Failure to pass to the satisfaction of the Government any
polygraph examination administered pursuant to this Agreement constifutes a breach of
the Agreement, and the Government may use for any purpose any statements made and
other information provided by Clicnt in the prosecution of Clicit on any charges,

© Provided Client is truthful as 3&;crib:d above, remaining terms of the Agreement are a5
follows: ' ' - _

1. No statements made or other information provided by Client during this Proffer or
discussion will be used against Client in any criminal or eivil case except as provided
herein. :

2. The Government may meke derivative use of and may pursue any investigation leads
suggested by any statements made or other information provided by Client for the
purpose of obtaining other evidence which may be used in a prosecution of Client. This
s necessary to prevent the Government from having to prove that evidence it would
introduee at any future trial is not tainted by any statements made or other information
provided by Client during this Profier.

3. In the event that Client is a witness at a trial or other proceeding conceming any matter
discussed in this Proffer and testifies materially different from any statements made or
other information provided ducing this Proffer, the Government may cross-examine
Client concerning any statements made or other jaformation provided during this Proffer
or use such ta tebut any evidence or arguments offered by or on behalf of Client
(including arguments made or issues raised sua spopte by the District Court) at any stage
of the criminal prosecution (including bail, trial, and sentencing) should any prosecution
of Client be undertaken, ' ’
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that this Agreement may be modified only in writing signed by all parties; and that any and all
other promises, representations and statements made prior to this Agrecment are nuil and vaoid.

Assistant U.S, Attorney

{ AGREE, AND ACCEPT THE TERMS OF THIS AGREEMENT
S - 1/zeliD

¢ Date!
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1I. The lower court erred in failing to make a finding of ineffective assistance and
prosecutorial misconduct due to the allegations raised and testimony offered
regarding Gary Bostic.

By way of his Amendment, Petitioner made the following allegation:

Ineffective assistance of trial counsel for failure to conduct an independent
investigation and properly prepare Applicant’s case for trial. Ineffective assistance
of trial counsel for failure to call witnesses at trial. Specifically, failure to
interview Gary Bostic and subpoena him for trial, which would have resulted in
the discovery of a Brady violation and/or prosecutorial misconduct for failing to
disclose the law enforcement interview of Gary Bostic. See attached Affidavit of
Gary Bostic, Transcript pp. 598, Ins. 22-25. Alternatively, prosecutorial
misconduct and/or newly discovered evidence of a Brady violation regarding the
failure of the State to disclose the law enforcement interview of Gary Bostic.

App. p. 695.
In support of this allegation, an affidavit of Gary Bostic dated September 15, 2014, was

attached to the Amendment, which stated:

1. I affirm that I was interviewed by law enforcement regardmg the murder of Corey
L. Byrd on September 5, 2008.

2. 1 affirm that I was not contacted by Jack Lawson, Esquire, or anyone on behalf of
Gregory D. Daniels prior to the trial held on April 12-16, 2010.

3. I affirm that I was not notified about the trial held on April 12-16, 2010 nor was I
transported as a witness to the Florence County Courthouse.

4. 1 affirm that ] am willing to testify to the above information.
App. p. 698.

At the evidentiary hearing, Gary Bostic was called to the sfand. App. p. 768. He affirmed
the information contained in his Affidavit. App. 773-4. He further explained that law
enforcement spoke with him about the murder investigation of Corey Byrd. App. pp. 770-71. He
told them he was not involved, and he heard nothing further from any of the parties. App. p. 771.
He explained that he received prpbatidn for a charge involving an allegation of shooting at Corey

Byrd. App. p. 770. He acknowledged that he had reaci through the trial transcript and was

16
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RE @E“VE - U.S. L,_artment ot.I:Zfit{e

APR14 2010 | United States Attorney
PUBLICD ER'E OFFICE District of South Carolina
BY . '
‘Wachavin Bullding 15) Mecting Stress ™ John L. McMilfeui Federal 105 N, Spring Strect
Suite S0 Suita 200 - Butlding, Room 222 : Suite 200
1441 Maln Sireet Post Offics Box 978 . 401 W, Evans Strent : Past Offics Box 10067
Columblg, 5C 29201 Chuleston, SC 29402 Fost Office Box 1567 Greznville, SC 29603
(B03) 529-3000 (843) 7274381 Florence, SC 29503 (B64) 2522100
FAX (803) 2942012 : PAX (843) 7274443 . (B43) 665-6688 : FAX (864) 232-3158
‘ . . FAX(B43) 6782809
"Reply o} Florence .
January 20, 2010 - T S
John M., Ervin, I, Esquice

" Darlington, SC 29540
/ .
RE: . Andre Marquise Bradley
Dear Mz, Ervin:

The following constitutes the proffer agre;nient between the Attorneys for the
- Government and Andre Marquisc Bradley, hereinafier referred to as “Client."

PROFFER AGREEMENT

The purpose of Client makmé a Profferis to providé the Government with an opportunity
to assess the value, extent, and truthfulness of Client’s information about the criminal liability of
Client and others. B .

THIS IS NOT A COOPERATION AGREEMENT. Client has agreed to provide the
~ Government with statermnents and information, and to respond to guestions so that the
_Government may evaluate Client’s statements and other information in making prosecutive
decisions. By receiving Client’s Proffer, the Government does not agree to maks a motion for
downward departure on the Client’s behalf or to enter into a cooperation agreement, plea .
agreemient, immunity or non-prosecutive agreement. The Government makes no representation
about the likelihood that any such agreement will be reached in connection with this Proffer.

By signing this “Proffer Agreement,” Client agrees to be fully truthful and forthright with
the United States Attorney's Office for the Distriet of South Cerolina and federal law
enforcement agents in their investigation of all unlawful activities, to include, but not limited to,
truthfil and complete debriefings with no misstatements or material omissions of fact of Client’s
_knowledge concerning all unlawfil activities. Also, Client understands that Client must fully
disclosé and provide trathful information to Govemnment including any books, papers, or ‘
documents ar any other itéms of evidentiary value to the investigation. Client must also testify
fully and truthfully before any grand juries and at any trials or ather proceedings if called upon to
do so by the Government, subject to prosecution for perjury for not testifying truthfully. Client’s
failure to be fully truthful end forthright at any stage will, at the sole election to the Government,
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John'M. Ervin, I, Esquire,__ LI
.2~ ~Jeavary 20, 2010 .
Page2

cause the obligations of the Government within this Agrcement to become null and void,
Further, it is expressly agreed that if the obligations of the Government within this
Agrecmient become null and void due to the lack of irathfulness on Clicnt’s part:

(1) the Gavernment wasy file any and all charges known to the Government
in the appropriate district; and _ :

(2) the Government may use for any purpose any and all statements made

and other information provided by Clicat in the prosecution of Clicit o any
charges, including perjury. Client accepts this provision being fully advised

that under Fed R.Evid. 410, statements made by Client pursuant to this Agreement

would not ordinarily be admissible in any criminal proceedings including peffiyrmer=Ty -
and making false statements unless the statements were made under oath, on the

record, and in the presence of counsel, '

Client agrees to submit to polygraph exemination(s) by eny qualified polygraph examiner
ghould Client be requested to do so. Faflure to pass fo the satisfaction of the Government any
polygraph examination administered pursuant to this Agreement constifutes a breach of
the Agreement, and the Governmeut may use for any purpose any statements made and
ofher information provided by Client in the prosecution of Clicuit on any charges.

- Provided Client is truthful as cf&_sc:ib:d ébov::,: remaining texms of the Agreement are a5
follows: : . . _

1. No statements made or other information providc_d by Client during this Proffer or
discussion will be used against Client in any criminal or clvil case except as provided -
herein. T ' : ' .

2. The Government may make desivative use of and may pursue any investigation leads
suggested by any statements made or other information provided by Client for the
purpose of obtaining other evidence which may be used in a prosecution of Client. This
is necessary to prevent the Government from having to prove that evidence it would
infroduee at any future trial is not tainted by any statements made or other information
provided by Client during this Proffer.

3. In the event that Client is a witness at a trial or other proceeding conceming any matter
discussed in this Proffer and testifies materially different from any statements made or
other information provided ducing this Proffer, the Government may cross-examine
Client concerning any statements made or other information provided during this Proffer
or use such to rebut any evidence ar arguments offered by or on behalf of Client
(including arguments made or issues raised sua sponte by the District Court) at any stage
of the criminal prosecution (including bail, trial, and sentencing) should any prosecution
of Client be undertaken. ‘ - _ :
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that this Agreement may be modified only in writing signed by all parties; and that any and alt
other promises, representations and statements made prior to this Agrecment are null and void.

W. WALTER WILKINS
UNITED STATES ATTORNEY
By:

“YRose Mary Parh l

Assistant U.S, Attorney

I AGREE AND_ACCEPT THE TERMS OF. THIS AGREEMENT:

}/2oltD

¢ Date’
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# 3

1. The lower court erred in failing to make a finding of ineffective assistance and
prosecutorial misconduct due to the allega’nons raised and testimony offered
regardmg Gary Bostic.

By way of his Amendment, Petitioner made the following allegation:

Ineffective assistance of trial counsel for failure to conduct an independent
investigation and properly prepare Applicant’s case for trial. Ineffective assistance
of trial counsel for failure to call witnesses at trial. Specifically, failure to
interview Gary Bostic and subpoena him for trial, which would have resulted in
the discovery of a Brady violation and/or prosecutorial misconduct for failing to
disclose the law enforcement interview of Gary Bostic. See attached Affidavit of
Gary Bostic, Transcript pp. 598, Ins. 22-25. Alternatively, prosecutorial

~ misconduct and/or newly discovered evidence of a Brady violation regarding the
failure of the State to disclose the law enforcement interview of Gary Bostic.

App. p. 695.
In support of this allegation, an affidavit of Gary Bostic dated September 15, 2014, was

attached to the Amendment, which stated:

_ 1. T affirm that I was int_érviewecl by law enforcement regarding the murder of Corey
L. Byrd on September 5, 2008.

2. 1 affirm that I was not contacted by Jack Lawson, Esquire, or anyone on behalf of
Gregory D. Daniels prior to the trial held on April 12-16,2010.

3. I affirm that I was not not1ﬁed about the trial held on April 12- 16, 2010 nor was I
transported as a witness to the Florence County Couﬂhouse

4. I affirm that I am Willing to testify to the above mforma’uon.
App. p. 698.

At the evidentiary hea_riné, Gary BQstlc was called to the stand. App. p. 768. He affirmed
the information contained in his Affidavit. App. 773-4. He further explained that lavlf |
enforcement spoke wi'th‘him about the murder investigation of Corey Byrd. App. pp. 77Q-7l. He
told them he was not involved, and he heard nothing further from any of the parties. App. p. 771.
He explained that he received probatidn for a charge involving an allegation of shooting at Corey

‘Byrd. App. p. 770. He aCknowledged that he had read through the trial transcript and was
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