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STATE OF SOUTH CAROLINA ) 
)COURT OF GENERAL SESSIONS 

~C~OU~N.wTY~~OF!.-...!.:K~E~RS~H!..!!:AJ..!:W!"",,-_____ ) 1 0 -CP -28 -1189. 

State of South Carolina, 

Plaintiff, 

VS. 

Anthony Tucker, 

) 
) 
) 
) 
) 
) 
) 
) 

TRANSCRIPT OF RECORD 

_________ ~D~e~f~e~nd~a~n~t~. ____ ) 

B E FOR E: 

January 28, 2010 
Camden, South Carolina 

THE HONORABLE G. THOMAS COOPER, JUDGE. 

A P PEA RAN C E S: 

KERSHAW COUNTY PROBATION OFFICE 
Appearing for the Plai~tiff 

JASON D. KIRINCICH, ASSISTANT PUBLIC DEFENDE~ 
Attorney for the Defendant ~~~/. ~ 

Ii; ! ~~ 
/1 / ~/ 

:~i/ l;J I 
DEBORAH M. M C RD'7, .~~.' 

/ 
I tJl 
!y h ... I 

~.t .~/' . .... . .... 
-... 
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4 (WHEREUPON, no witnesses were called' 

5 during these proceedings.) 
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13 (WHEREUPON, no exhibits were introduced 

14 during these proceedings.) 
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JANUARY 28, 2010 

THE PROBATION AGENT: Anthony Tucker. 

(Defendant sworn by clerk.) 

THE COURT: All right. 

THE PROBATION AGENT: Your Honor. this is 

Anthony Tucker. You may recall Mr. Tucker. You 

have seen him twice before in recent months. 

October 27th you revoked 90 days and continued 

Mr. Tucker. December 17th. placed him on GPS. Six 

days after that he was arrested for petit larceny, 

which occurred at the Chestnut Street laundromat, 

which is right across the street from Boykin Park 

near a playground. which is another violation. 

Based on the incident reports and the reports 

that I got right after the incident, there is 

probable cause to beli~ve he committed that 

offense. He was there all afternoon and was seen 

leaving the area walking along the railroad track 

by GPS right after the incident occurred. 

And, Your Honor, like I said, he just 

committed a lot of violations in a very short 

period of time. 

I just spoke to him a little bit ago. He 

agrees that he is not a good candidate for 

probation, that he can't do probation. I agree 

3 
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with that. I don't feel he can either. I feel 

like if he was continued he would just be back here 

next month and the month after that. He is just 

not cut out for it. Your Honor. 

THE- COURT: Okay. Mr. Kirincich? 

MR. KIRINCICH: Your Honor. I talked to Mr. 

Tucker. I think one of the main violations we're 

looking at is that arrest on December 22nd. 

Mr. Tucker is telling me that he was supposed 

to 99 to court yesterday in the City of Camden and 

somehow that charge was dismissed because the 

victim didn"t ,show up. 

I've called the City of Camden. They didn't 

14 have a record of him going to court yest~rday. 

15 Ms. Blackmon didn't have anything in her file, 

16 which she said she would check on when I guess she 

17 got back to the detention center. It is just his 

18 

19 

20 

21 

word right now that happened. 

I guess I would find it odd that he would be 

in j ai 1 ,from - - they sai d hi s court date was 

February 24th when it was scheduled. I guess I 

22 would just find it odd that they would schedule a 

23 court date 60 days past an tncident for something 

24 

25 

that carries up to 30 days. I don't know if that 

lends credence to his story. 
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Mr. Tucker is 39 years old. He is disabled, 

which is one of the reasons the Court waived the 

fee condition for the GPS monitoring. 

I think he ;s trying to do probation. I 

talked with him when he was put on GPS about it was 

going to make it harder for him. I don't know if 

being at a business within a thousand feet of a 

park really constitutes loitering within a thousand 

feet of a park. I think loitering is out and about 

the business, not at the business. I'm not sure it 

fits the definition of loitering. 

As far as the curfew goes on the 17th and 

22nd, the 22nd I believe was the day he was 

arrested so he wouldn't have been meeting curfew on 

that day. And I just don't know what time the 17th 

says he violated his curfew. 

THE DEFENDANT: The 17th was like 6:25. On 

the 22nd it was like I was home at three minutes to 

seven, 7:00 o'clock. 

MR. KIRINCICH: Your Honor, you were actually 

the sentencing judge on this case. Mr. Tucker 

received ten years suspended on five and two years 

probation. So he has got five years hanging over 

his head right now. 

Being that Mr. Tucker is not a great candidate 
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for probation, if the Court would consider a short 

revocation and then terminate his probation it may 

be agreeable to all parties, although I think he 

would like to go home. I think we all agree it 

would be a problem if he continued on probation. 

THE COURT: This was in all likelihood was 

pled down? 

THE PROBATION AGENT:. Well, this was not 

against a child. This was an incident, a woman was 

sitting outside a bench at the Kershaw County 

Medical Center. And Mr. Tucker came up and exposed 

himself and actually -- I wouldn't call it a sexual 

assault, but in a way it was. He touched her very 

inappropriately with ~- it is hard to put that into 

words, Your Honor, but that is what happened. 

THE COURT: With his penis? 

THE PROBATION AGENT: Sir? 

THE COURT: With his penis he did something? 

THE PROBATION AGENT: Yes, sir. 

THE COURT: Touched her with it? 

THE PROBATION AGENT: Yes, he did. And he 

actually masturbated onto her while she was sitting 

there on the bench. So I believe ABHAN was, I 

think he was charged with CSC 

THE COURT: It must have been CSC. 
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THE PROBATION AGENT: And pled down to ABHAN. 

So I believe he was already a registered sex 

offender before that anyway. And the victim is 

incarcerated right now on a Family Court charge, 

but I have spoken with her. 

THE COURT: Which victim? 

THE PROBATION AGENT: The case he ;s on 

probation for. 

THE COURT: Oh. 

THE PROBATION AGENT: Her name is Angel 

Bailey. I have spoken with her previously. She 

said she didn't wish to appear in court, but she 

does ask fora full revocation. 

THE COURT: She's in jail? 

THE PROBATION AGENT: Yes, sir. And just for 

your information, Mr. Tucker, he has some criminal 

sexual conduct charges that he's been charged with 

recently that occurred while he was in -- and I 

haven't violated him based on that, just based on 

the facts I didn't see there was enough evidence to 

even based on a preponderance of the evidence to 

violate probation, but that is still pending. 

THE COURT: Oh. So there is a pending 

warrant? 

MR. KIRINCICH: Your Honor, I believe those 

7 
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came about after-Mr. Tucker was put in the 

detention center. I haven't seen them. Solicitor 

Moak may have mentioned them earlier. 

THE COURT: Is there a warrant? 

MR. KIRINCICH: 1, don't know if there is a 

warrant or just -~ 

THE PROBATION AGENT: He's been served. he's 

been charged with five or six counts of esc and one 

count of contraband in j~il. But, again, I don't 

see that is a violation at this point. I will just 

wait and see what happens to those. That is just 

for your information. 

THE COURT: Okay. Revoke in full. 

MR. KIRINCICH: Thank you. 

(WHEREUPON, the proceedings were conclud~d.) 

(END OF TRANSCRIPT) 
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STATE OF SOUTH CAROLINA 

COUNTY OF KERSHAW 

) 
) 
) 

8 I, Deborah M. McCurdy, Official Court Reporter for 

9 the Fifth Judicial Circuit of the State of South 

10 Carolina, do hereby certify that the foregoing is a 

11 true, accurate and complete Transcript of Record of the 

12 proceedings had and evidence introduced in the trial of 

13 the captioned case, relative to appeal, in the Court of 

14 ~ General Sessions for Kershaw County, South Carolina, on 

15 ~the 28th day of January, 2010. 

16 I do further certify that I am neither of kin, 

17 counsel nor interest to any party hereto. 
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January 3, 2011 

Deborah M. McCurdy, RPR 
Fifth Circuit Court Reporter 
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(c) 

5. The date upon which sentence was imposed and the terms of the sentence: 

(a) 

(~) 

(c) 

1- :t% - I a 

,. . 
6. Check whether a finding of guilty was made: ~~~.::. 

1-' ,.J 

0 .:-, 
-( 

(a) a~er a plea of guilty _________________ :.:;.-,::,.....-.... ~. =-........;; ...... i',) 
zj 

,...~-.... -
(b) after a plea of not guilty _-'.~/~ ____________ ~~~I;..;:).~.~~ 

:':::'.~" ... 
J:"" 
~ 

(c) after a plea of nolo contendere :<~.r: 
(/l ,_" 

7. Did you appeal from the judgment of conviction or the imposition of sentence~"" 
UQ 

8. If you answered "yes· to (7), list: 

(a) the name of each Court to which you appealed: 

I. 

II. 

iii. 

(b) the result in each such Court to which you appealed: 
i. 

ii. 

. Ill. 

(c)· the date of each such result: 

i. 

ii. 

iii. 

(d) if known, citations of any written opinion or orders entered pursuant to such 

results: 

i. 

ii. 

iii. 

9. If you answered "no· to (7), state your reasonS for not so appealing: 

(b) 

2 

-. 
.r:-
co 
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10. 

II. 

(c) 

State concisely the grounds on which you base your allegation that you are being held in 
.....~ . ~ 

custody unlawfully: . . .:::> 

(a) 

(b) 

(c) 

~S·.~ 0 
.:-~ - ,;, 

=1 

N 
.-:; 

-I;;~ -

S tate concisely and in the same order the facts which support each of the grou~~J~'~i out.':" 

in (10): h -g; 
(a)~!, l' 7 ...... c.3g!;,. A.:\\w:.ht~ "bU.t' 

(b) 

(c) 

12. Prior to this application have you filed with respect to this conviction: 

(a) any petition in a State Court under South Carolina Law?_..!.t:9:3-f/...J""~-..,... ___ _ 

(b) any petition in State or Federal Courts for habeas corpus or post-convictions 

relief? ""{ b 

(c) any petition in the United States Supreme Court for certiorari other than petitions. 

if any, already specified in (8)? ___ ·--I::'NLf-I .... ,,:>o-. __________ _ 
I 

(d) any other petitions, motions or applications in this or any other Court? ___ _ 

13. If you answered "yes" to any part of (12), list with respect to each petition, motion or 

application: 

(a) the specific nature thereof: 

i. 

ii. 

iii. 

iv. 

(b) the name and location of the Court in which each was filed:­

i. 

ii. 

iii. 

iv. 
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.~ . 

(c) the disposition thereof: 

i. 

ii. 
:--., 
= 
~ 

;=-:-: CI .~::-
~ iii. 

--," .. .-. .... -
r~:· .. ·~ r..;) 

':-1
'
; G.) 

iv. 
C~ _.0. __ 
s=~ ;:-~ ;::» 

;3.g~ ::::: 
-

(d) the date of each such disposition: 

I. 

Vl - C. 
.. 

i...., ~ 
0) ii. 

iii. 

iv. 

(e) if known, citations of any written opinions or orders entered pursuant to each such 

disposition: 

i. 

ii. 

iii. 

iv. 

14. Has any ground set forth in (10) been previously presented to this or any other Court, 

State or Federal, in any petition, motion or application which you have filed? 

tJ J., 

15. lfyou answered "yes" to (14) identify: 

(a) which grounds have been Qresented: -._. -- - -- -. ._-
i. 

ii. 

iii. 

(b) the proceedings in which each ground was raised: 

i. 

ii. 

iii. 

Revised 312003 
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14 
" '. 

16. If any ground set forth in (10) has not previously been presented to any CoUrt, State or 

Federal, set forth the ground and state concisely the reasons why such ground has not 

17. 

previously been presented: ,....: 
-;- .:a 

(a) t;)~ I;;. A·\:l"o.c.h 5bci t. h ~:1'1 
(b) _________________________ <:;;f;;..,:t,.... .. ..:::;-:_-=~ .~ 

-' -
;';::. N'J 

(c) ____________ ~--------..:..-..::_:-;--:-!..:-_:t> ::; 
.,J . '- - ;.0 

Were you represented by an anorney at any time during the course of: ~!~~ .. : 5: :; 
( ) d I ? 

;',:"J.. -:-; 0:;:) 
a your arraignment an p ea. _...,"1J.!i ... > .. ~aL.-___________ _J..ta.a-.--"'= .... :_~ ~I 

(b) your trial, ifnny? ~-, co 

(c) your sentencing? _____________________ _ 

(d) your appeal, ifany, from the judgment of conviction or the imposition of 
sentence? ________________________ _ 

(e) preparation, presentation or consideration of any petitions, motions or 

applications with respect to this conviction, which you filed? 

18. [fyou answered "yes" to one or more parts of(I7).list: 

(a) the name and'address of each attorney who represented you: 

ii. 

iii. 

(b) the proceedings at which each such attorney represented you: 

i. 

ii. 

iii. 

Revised 312003 
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... . ... 

19. State clearly the relief you seek in filing (his application: 

20. Are you now under sentence from any other court that you have not challenged? 

"-"0 

STA TE OF SOUTH CAROUNA 

County of t+CLblhc? I , . 

) 
) 
) 

VERIFICATION 

[ :1 
~,. 

Y.,!i.: .. . - ... .. 
~~:. 
r .... :' 
0-"': . . 
s("')~, 

~~:.;.-
!.n~:; 
n 

"'" = 
.:::. 
• :::> 
:-> ........ 
;",,) 
C) 

::-
:::E: --o. 
r 
co 

[, t4;..,~ 4. •.. 4:-)1"""' . , being duly sworn 
upon my mrtilJdpose and say that I have subscribed to the foregoing application; that I know the 
contents thereof; that it includes every ground known to me for vacating, setting aside or 
correcting the conviction and sentence attacked in this application; nnd that the maners and 
allegations therein set forth are true. 

SWORN to bscribed before me this ---'~:-,-__ 
day of-F~o..L-_____ -J[JQ~·=t()6J-' 

-=:~::='!-o~=--=-~~"""""~---- (L.S.) 

My Commission Expires: )1 ':0 1-1-d--tJ J; -' 

Revised 312003 
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APPLICATION TO PROCEED \VITHOUT PAYMENT 
OF COSTS AND AFFlDA VIT 

IN SUPPORT THEREOF 

~1i:;':" 
;: .... -r-
:~.J- N 

-.. . ~ 
;.::1 

0r::. C) 0·-' ... ·· .. '. 
S';-:~" ~_ ~ 
~~~~ ... -') 

-....r.- . --<. :==: ~ - :::. :::= 
I, A;y\bo(»' \;' ;C." t r , hereby apply for I~}tel ~ .' ?::i 

proceed in this llctionwithout prepayment of fees or costs or security therefor. In support of m~ ,-;J 

appl icalion [declare under penalty of perjury that the following facts are true: 

(1) 

(2) 

] am the applicant i~ this action and I believe I am entitled to redress. 

Because of my poverty 1 am unable to pay the costs of said proceeding or give 
security thereof. 

Applicanl ~ 

SWORN or affirmed to and subscribed before me this 

MYO~~ .do)a 

~!--§lAtb 
Notary Public. . 

My Commission Expires: 11- Vc... J'b J ,~ , . 

Revised 312003 
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STATE OF SOUTH CAROLINA ). 

) IN THE COURT OF COMMON PLEAS 
COUNTY OF KERSHAW 

TU;pKER Anthony V -
# 00258678, 

Applicant, 

v. 
" 

State of South Carolina, 

Respondent. 

) 
) 
) 
) 
) 
) , 

) ; 
) ,', 

I, 

). 
) f' 

I 
)~ 
); 
) ; 

) 

2010CP2801189 

• 

RETURN 

The Respondent, making its Return to the application for post conviction 

relief (PCR) filed October 28, 2010, would respectfully show this Court:l 

I. 

The Applicant is presently confined in the South Carolina Department of . 
Corrections pursuant to orders of com,mitment of the Richland County Clerk of 

1 , 
Court. The Applicant was represented tby Jason Kirincich, Esquire. On November 

6,2007, the Applicant pled guilty and was sentenced by The Honorable G. Thomas 

http://publicindex. sccourts.orglkershaw/publicindexlPICaseDetails.aspx?County=28+&Casenum=201 OCP2801189&CourtType= 
G&CaseType=Civil&CourtAgency=28002 

. State's RetUTIl - (2010CP280118D) - .Applicant: TUCKER Anthony V 
Page 1of6 



Cooper, Jr .. The Applicant had been i:p.dicted and/or pled guilty to the following: 

ABHAN - (2007-GS-28-0424).2 

Offender Type 
Offense 
Sentence Start Date 
Sentence Length 
Admission Date 
Committing County 

~ 
Adult-straight Sentence 
Assl&b~ttery-high&agg Nat 
12/22/2009 

.4YRS, 7 MOS, 23 DYS 
02/0412010 

Kershaw 
Location Lee 
Projected Release Date 10/22/2012 

Projected Parole Date 02/18/2011 

Supervised Furlough Eligibility Not Eligible 
Sex Offender Registry Yes 

II. 

Attached herewith and incorpor~ted herein are the records of the Richland 
, 

County Clerk of Court regarding the shbject conviction(s), the Applicant's records 
I 
j 

from the-South Carolina Department of Corrections, and the guilty plea transcript. 

The Respondent reserves the right to amend this Return upon receipt of any 

relevant materials or submit an amended Return to reflect any amended allegations 

and/or to provide a more detailed procedural history . 

. III. 

. For the purposes of this Return, the Respondent interprets each of the 

Applicant's unspecified allegations to be claims that he received ineffective 

\ 

~. 
2 https:lIsword.doc.state.sc.usfincarceratedlnmateSearchfln~rceratedlnmateFaceSheet.do?id,=00258678&youth=N&type=F ;. 

State's Return - (2010CP2801189) - Applicant: TUCKER Ant-hony V 
Page 20f6 
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20 r 
1[ 
I 

i 

assistance of counsel. The Respondent contends that the Applicant's trial counsel 

rendered adequate assistance and provided representation within the range of 

competence required by attorneys in criminal cases. 

In a post-conviction relief action, the Applicant bears the burden of proving 

the allegations in their application. Butler v. State, 286 S.C. 441, 334 S.E.2d 813 

(1985). Where the application alleges ineffective assistance of counsel as a ground 
" " 

for relief, the Applicant must prove t;hat "counsel's conduct so" undermined the 
; " • r 

prop"er functioning of the adversarial prpcess that the trial cannot be relied upon as 
I , 

having produced a just result." StrickHlnd v. Washington, 466 U.S. 668, 104 s..Ct. 
( " , , 

2052,2064,80 L.Ed.2d 674,692 (1984); Butler, 334 S.E.2d813. 

The proper measure of performance is whether the attorney provided 

representation within the range of competence required in criminal cases. The 

courts presume that counsel rendered adequate assistance and made all significant 

decisions in the exercise of reasonable professional judgment. Strickland, 466 U.S. 

668." The Applicant must overcome this presumption in order to receive relief. 

Cherry v. State, 300 S.C. 115, 386 S.E.2d 624 (1989). 

The reviewing court applies a two-pronged test in evaluating allegations of 

ineffective assistance of plea counsel. First, the Applicant must prove that counsel's 
" ~ : .-' 

performance was deficient. Under thi~ prong, the court measures an attorney=s 

performance by its "reasonableness under professional norms." Cherry, 300 S.C. at 

117, 386 S.E.2d at 625, citing Strickland. Second, counsel's deficient performance . 
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must have prejudiced the Applicant such that j'there is a reasonable probability 

that, but for counsel's unprofessional errors, the result of the proceeding would have 

been-.different." Cherry; 300 S.C. at 117-18, 386 S.E.2d at 625. With· respect to 

guiltY plea counsel, the Applicant must show that there is a reasonable probability 
";' 

<i 

thati. but for counsel's alleged errors, he(would not have pled guilty and wol,lld have 

. r 
insisted on going to trial. Hill v. Lockhart, 474 U.S. 52, 106 S.Ct. 366, 88 L.Ed·. 2d 

203 (1985). 

The Respondent submits that the Applicant cannot satisfy either 

requirement of the Strickland test. However, the allegation of ineffective assistance 

of counsel probably raises questions of fact that the record does not conclusively 

refute. Accordingly, the Respondent requests an evidentiary hearing to 

fully resolve this issue. See Sharper v. State, 279 S.C. 264, 305 S.E.2d 247 

(1983). 

( 
JV. 

Each and every allegation contained within the application not hereinbefore 

either expressly admitted, qualified or explained is hereby denied. The Respondent 

therefore requests that this Court convene an evidentiary hearing solely on the 

issue of ineffective assistance of counsel. As to all other allegations, the Respondent 

mov~s for summary dismissal pursuant to S.C. Code Ann. § 17-27-70 on the basis 

State's Return - (2010CP2801189) - Applicant: TUCKER Anthony V 
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c.; 
/. 

that there is no genuine issue of mater~al fact which would necessitate an eviden-
~ 

tiary hearing and that those allegations·;.should be dismissed as a matter oflaw. 

,. 
] 
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· ; 

v. 

WHEREFORE, having made its Return, the State requests that an 

evidentiary hearing be held. The Respondent will coordinate with the 

Applicant's attorney who is, according to the Respondent's file, Jeremy A. 

Thompson, Esquire regarding when the hearing should be set.s 

!. 

.\ 

February 4,2011 

Respectfully submitted, 

ALAN WILSON 
Attorney General 

JOHN W. McINTOSH 
Chief Deputy Attorney General 

SALLEY W. ELLIOTT 
Assistant Deputy Attorney General 

BRIAN T. PETRANO 
Assistant Attorney General 

!~RRESPONDENT 
Office of the Attorney General 
P.O. Box 11549 
Columbia, SC 29211 
Telephone: (803) 734·3737 
bpetrano@scag.gov 

S The current PCR Roster for the 5th Circuit is available at http://www.scattomeygeneral.comlinsidelpdf/5th.pdf 
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2 

3 

MR. CORNEY: May it please the court, Your Honor? 

THE COURT: Yes, sir. 

MR. CORNEY: Your Honor, the first case we're going 

3 

4 to call this morning is Anthony Tucker. It's docket number 

5 2010-CP-28-1189. Mr. Tucker was true bill, indicted at the 

6 April 2007 term of the Kershaw Grand Jury fo'r assault and 

7 battery of a high and aggravated nature. 

8 There may have been some other charges at that time 

9 with the Kershaw County clerk -- based on the Kershaw 

10 County clerk's online records. And that assault and 

11 battery of a high and aggravated nature seems to have 

12 started maybe as a CSC charge. But the only indictment 

13 that I have in the packet before you is for that particular 

14 assault and battery of a high and aggravated nature charge. 

15 I'm not sure if the online records are incorrect or where 

16 the inconsistency is. 

17 But Mr. Tucker pled guilty November 6, 2007, before 

18 Judge G. Thomas Cooper as indicted. He received a ten-year 

19 sentence suspended to service of five years and two years' 

20 probation. Mr. Tucker appeared on January 28, 2010, before 

21 Judge Cooper for a probation revocation hearing, at which 

22 time his probation was revoked in full. 

23 Mr. Tucker filed a timely peR application on October 

24 20, 2010, in reference to that probation revocation, and 

25 he's represented today by Mr. Jeremy Thompson in this. 



1 THE COURT: We're here for the probation violation 

2 hearing? 

3 

4 

5 

MR. CORNEY: Yes, Your Honor. 

THE COURT: All right. 

MR. CORNEY: That's, and that's what the application 

6 was filed on, and that's, the state would submit, that's 

4 

7 the only thing that's timely on it. It's not timely on the 

8 original pleas. So, I believe that's what he intends to 

9 move forward on. 

10 THE COURT: All right. 

11 MR. THOMPSON: May it please the court, Your Honor? 

12 THE COURT: Yes, sir. 

13 MR. THOMPSON: For the record, my name is Jeremy 

14 Thompson; I am the applicant's current counsel of record. 

15 He would allege that he received ineffective 

16 assistance of counsel at his probation revocation hearing 

17 in violation of -- I'm going to do a laundry list here --

18 his Fifth, Sixth, and Fourteen Amendments, constitutional 

19 rights. I believe technically the right to counsel at 

20 probation revocation hearing, the right to effective 

21 assistance of counsel arises under the due process clause 

22 as opposed to the Sixth Amendment. Regardless, the inquiry 

23 is the same, as well as 

24 THE COURT: Is that documented in any case other than 

25 the constitution itself? 

27 
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5 

1 MR. THOMPSON: Yes. I don't have the case offhand, 

2 but ~'m pretty sure that it 

3 MR. CORNEY: And as far as, as far as the standard for 

4 a probation revocation ineffective assistance of counsel 

5 claim, Your Honor, I will concede that under the case law, 

6 it's the same standard as under Strickland vs. Washington 

7 to show deficiency and prejudice essentially. 

8 THE COURT: All right. 

9 MR. THOMPSON: Just by way of brief factual 

10 background, Your Honor, my client, as the attorney general 

11 stated, was on probation for assault and battery of a high 

12 and aggravated nature. He had five years hanging over his 

13 head at the time of his probation revocation hearing. 

14 During the hearing, reference was made to a number of 

15 pending charges that my client had: one petit larceny, and 

16 then a number of pending criminal sexual conduct charges. 

17 And Judge Cooper at the conclusion of that hearing revoked 

18 the probation in full and sentenced my client to five years 

19 in prison, the remaining five-year term. And we would 

20 allege the defense .counsel was ineffective for failing to 

21 ask for a continuance since the major violations of the 

22 probation were due to pending charges. 

23 In support of that, I do have a case on this one, Your 

24 Honor, I'd like to hand up. That's State vs. Allen, 370 

25 S.C. 886, 634 S.E. 2d 653, assigned 2006. Actually an 



1 opinion by Acting Justice Manning, and in particular, 

2 footnote 1 references what trial courts should do to 

3 postpone probation revocation hearings when there are· 

4 pending charges. 

6 

5 And with that background in mind, Your Honor, we would 

6 call the applicant as his own first witness. 

7 

8 

THE COURT: Say that again? 

MR. THOMPSON: The footnote in this decision, Your 

9 Honor, basically sets forth the requirement that trial 

10 courts, when faced with probation revocations that are 

11 based primarily on pending charges -- that that's the 

12 violation -- that they should be continued until the 

13 pending charges have been resolved. 

14 

15 

THE COURT: And is based primarily on pending charges? 

MR. THOMPSON: Yes. 

16 THE COURT: And that's the sole basis of the 

17 violation? 

18 

19 

'MR. THOMPSON: Yes. 

THE COURT: All right. Okay. 

20 ANTHONY TUCKER, BEING DULY SWORN, 

21 TESTIFIES AS FOLLOWS: 

22 BAILIFF: State your full name for the record. 

23 

24 

WITNESS: My name is Anthony Tucker. 

THE COURT: The case you handed up to me, this was 

25 affirmed about the revocation, affirmed. 
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._._._------ ._-_ ... _--_ ... _-- -. -. --_ .. __ ._ ..... _--------- -------------

1 

2 

A. TUCKER - DIRECT EXAMINATION BY MR. THOMPSON 

MR. THOMPSON: Yes. 

THE COURT: All right, but you are relying on some 

3 language from the case? 

4 MR. THOMPSON: Yes. In particular, that footnote 1 

5 from the decision. This case is different from that in 

6 that the revocation all the probation revocation agent 

7 talks about during the proceeding is Mr. Tucker's pending 

8 charges. 

9 THE COURT: All right. 

10 DIRECT EXAMINATION BY MR. THOMPSON: 

11 Q. Mr. Tucker, I'd ask that you speak up and speak 

12 clearly. The nice lady sitting right next to you has to 

7 

13 take down everything that you say, and she needs to be able 

14 to understand everything that you say today, okay? 

15 

16 

A. 

Q. 

Yes, sir. 

Who represented you at your probation revocation 

17 hearing? 

18 

19 

20 

21 

22 

23 

A. 

Q. 

A. 

Q. 

A. 

Q. 

Gentleman right there. 

Mr. Kirincich? 

Kirincich, yeah. 

Kirincich. Mr. Kirincich represente~ you? 

Yeah. 

Was he appointed or retained? Did you hire him, or 

24 was he appointed? 

25 A. He was appointed. 



1 

2 

3 

4 

5 

A. TUCKER - DIRECT EXAMINATION BY MR. THOMPSON 

Q. 

A. 

Q. 

A. 

Q. 

Where was he working at the time? 

At the public defender's office. 

In what county? 

Kershaw County. 

And did -- prior to this revocation hearing, did you 

~ me~t with Mr. Kirincich? 

7 

8 

A. 

Q. 

No. I, I met with him in the courtroom. 

You met with him in the courtroom, but no discussions 

9 of what was going on outside the courtroom? 

Right. 

8 

10 

11 

A. 

Q. And why was the probation agent seeking to revoke your 

12 probation? 

13 A. Because I had pending charges, petit larceny. 

14 Q. Did you have other pending charges as well? 

15 A. Yeah, CSC. 

16 Q. How many CSC charges did you have? 

17 A. Five. 

18 Q. And are those still pending? 

19 A. Yeah. 

20 Q. Had you violated your probation before? 

21 A. - No. 

22 Q. You had not violated your probation? 

23 

24 

25 

A. 

Q. 

A. 

Yeah. I violated one time before. 

And so this was not your first revocation hearing? 

Right. 

31 
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A. TUCKER - DIRECT EXAMINATION BY MR. THOMPSON 

1 Q. During the revocation hearing, did your deferise 

2 attorney ask that the case be continued since all the 

3 allegations were related to these pending charges? 

4 

5 

6 

7 

8 

9 

A. 

Q. 

A. 

Q. 

No. 

Did you know -- would you have wanted him to do that? 

Yes. 

Would you have pre'ferred to not have had that 

five-year sentence imposed on you? 

A. No. 

9 

10 

11 

12 

13 

Q. And in the, in the transcript, does the probation 

officer reference both the pending petit larceny charge and 

the CSC charges? 

A. Yeah. At first it was, but when he find out it was a 

14 conflict of ~nterest, so he took him off my case. I got 

15 another lawyer. 

16 Q. Say that again? 

17 A. At first he was, but they found o~t he represent the 

18 victim. Then it was a conflict of interest. Then they 

19 gave me another lawyer. 

20 Q. I think we're misunderstanding each other here. Are 

21 you saying Mr. Kirincich was representing you on those esc 

22 charges, and then he got relieved? 

23 

24 

A. 

Q. 

Yeah. 

Yes. Okay. During your probation revocation hearing, 

25 did the probation agent talk about your petit larceny 



2 

3 

A.- TUCKER - DIRECT EXAMINATION BY MR. THOMPSON 

charge and your criminal sexual conduct charge? 

A. Yes. 

Q. Did -- was, was the discussion about the CSC charges 

4 -the first thing out of the probation agent's mouth? 

5 

6 

7 

8 

9 

10 

11 

12 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

Yes. 

It was? 

Yeah. 

Did you see a change in Judge Cooper's demeanor? 

Yeah. 

After those charges were mentioned? 

Yeah. He revoke everything soon as he heard that. 

As soon as he heard you had pending CSC charges, he 

13 revoked everything? 

14 A. Yeah. 

15 Q. And did your attorney ever object or move for a 

16 continuance based on the fact that they were seeking that 

17 revocation? 

18 A. No, he didn't.-: 

19 Q. And is that something you would have wanted him to 

20 do? 

21 A. Yes. 

22 Q. All right, Mr. Tucker, I think that's, that's just 

23 about everything that we have discussed to go over, but 

24 this is your one and only shot at a PCR hearing. So, if 

25 there's anything else that you want to let the judge know 

33 
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34 

A. TUCKER - CROSS..,.EXAMINATION BY MR. CORNEY 11 

1 about Mr. Kirincich's representation of you and the 

2 problems that you had with him, I'd ask that you tell him 

3 now. Was there anything else wrong? 

4 A. He was ineffective. He was ineffective. 

5 Q. How was he ineffective? 

6 A. Because he didn't obj ect to wait until the charge was 

7 resolved. 

8 Q. Could you repeat that again? 

9 A. Because he cotildn't -- he, he, he,he ain't objected. 

10 He couldn't wait until the pending charge being resolved. 

11 

12 

13 

14 

15 

16 

17 

Q. He didn't object to the pending charges. 

MR. THOMPSON: No further questions. 

MR. CORNEY: Very brief, Your Honor. 

CROSS-EXAMINATION BY MR. CORNEY: 

Q. All right, in regard to these petit larceny charges, 

you were arrested for those on December 22, 2009? 

A. Yes. 

18 Q. Okay, and you went to court for that in Camden, right, 

19 for that charge? 

20 

21 

A. 

Q. 

Yeah. 

Yes. You appeared in court in Camden just before this 

22 probation revocation hearing on that ---

23 

24 

A. 

Q. 

No, no. 

petit larceny charge? You didn't? Okay. That 

25 charge was ultimately dismissed, though, that petit 



1 

2 

3 

4 

A. TUCKER - CROSS-EXAMINATION BY MR. CORNEY 

larceny? 

A. Yeah. 

Q. 

A. 

Do you recall why it was dismissed? 

The victim didn't show up. 

5 Q. The victim didn't show up, okay, but you, you don't 

6 contest that you did have five, six esc charges pending 

7 against you at the time of this revocation? 

8 

9 

A. 

Q. 

Yeah. 

Okay, and when your probation agent spoke at this 

10 revocation hearing, he actually said there was a couple 

12 

11 reasons that he was terminating it. That you had violated 

12 some other terms of your probation as well. Is that 

13 correct? 

14 A. Well, what they had said I did -- I locked up. I 

15 couldn't violate it. 

16 Q. Okay. What about, what about being near a playground, 

17 in within proximity of a playground? 

18 

19 

20 

A. That, that's the same time. 

same time it happened. 

That the same thing, the 

Q. Okay. Well, being just in proximity of a playground, 

21 that was against the terms of your probation, wasn't it? 

22 

23 

A. 

Q. 

No, it wasn't. 

And your probation agent said that that was a 

24 violation at the revocation hearing? 

25 A. That what he said. 
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A. TUCKER - CROSS-EXAMINATION BY MR. CORNEY. 13 

1 Q. Okay, and I think your probation agent also said that 

2 you have coromi tted a bunch of violations in a very short 

3 period of time, and he didn't think you were a good 

4 candidate for probation, right? 

5 

6 

A. 

Q. 

That what he said. 

Okay. In fact, he said that when he had spoken with 

7 you, you even agreed that you didn't think you were a good 

8 candidate for 

9 A. No, I didn't agree. He didn't give me a chance to say 

10 nothing. 

11 Q. All right. You had violated curfew, is that correct, 

12 too? 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. 

Q. 

A. 

No, I didn't. 

Two separate days, the 17th and the 22nd? 

22nd I got locked up. So, how could I violate 

probation? 

Q. Okay. On the 22nd you ·were locked up, and that's why 

you violated. What about the 17th? You had violated your 

curfew as a term of your probation at that time also, 

hadn't you? 

A. After yeah. 

Q. Okay. So, there were, there were a couple other 

potential violations of your probation other than just 

these pendin~ CSC charges? 

A. He said always he violating me as-- for the petit 



2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

A. TUCKER - CROSS-EXAMINATION BY MR. CORNEY 14 

larceny. I haven't been found guilty of the petit larceny. 

Q. Okay. Do you remember your probation agent saying at 

that hearing that he wasn't revoking your probation based 

on this assault and battery of a high and aggravated nature 

.charge from the CSC? Do you remember him saying that? 

A. No. No, I don't know that, no. Only thing I remember 

him saying, that he violating me on a petit larceny. But 

if I ain't been to court on petit larceny they say he 

couldn't violate me. So, they, they went on with the case. 

MR. CORNEY: Okay, and Your Honor, I'll just point the 

court's attention to page 8. It's a very short transcript, 

page 8, where the probation agent talks about not violating 

13 him based on the CSC charges. That's all the questions I 

14 have, Your Honor. 

15 THE COURT: All right. Any else? 

16 MR. THOMPSON: Nothing further, Your Honor. 

17 

18 

THE COURT: All right, you can step down. 

(THE WITNESS EXITS THE STAND.) 

19 MR. THOMPSON: The applicant would call Jason 

20 Kirincich. 

21 JASON KIRINCICH, BEING DULY SWORN, 

22 TESTIFIES AS FOLLOWS: 

23 

24 

BAILIFF: If you'd state your name for the record 

WITNESS: First name is Jason. Last name is 

25 Kirincich. That's K-i-r-i-n-c-i-c-h. 
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J. KIRINCICH - DIRECT EXAMINATION BY MR. THOMPSON· 

1 DIRECT EXAMINATION BY MR. THOMPSON: 

2 

3 

4 

5 

6 

Q. 

A. 

Q. 

A. 

Q. 

How you doing this morning, Mr. Kirincich? 

Doing well, thank you. 

Do you recall your representation of Mr. Tucker? 

I do. 

And do you specifically have recollection of this 

7 probation revocation? 

8 A. I can't remember the exact conversation, but I do 

9 remember the revocation hearing. 

15 

10 Q. And what were the, what were the main allegations for 

11 why they were looking to revoke Mr. Tucker? 

12 A. This time, this.was in January for the December 22nd 

13 I think that's when the warrant was issued. There was 

14 loitering near a park. It was Boykin Park in Camden. 

15 There was the petit larceny charge which was for a 

16 laundromat which is directly across the street from Boykin 

17 Park. I, I think that that may ha~e been in this, and then 

18 the two violations. I'm sorry, he was on GPS and he had 

19 violated twice, one being the 17th, the other being the 

20 22nd. The ·22nd, I think I pointed out that he was in jail. 

21 So, that shouldn't be held against him. 

22 Q. And did the probation agent bring up the fact that he 

23 was charged with multiple counts of criminal sexual conduct 

24 during the hearing? 

25 A. Yeah. At the end of the hearing, he did. 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

J. KIRINCICH - DIRECT EXAMINATION BY MR. THOMPSON 

Q. And to the best of your knowledge, are those charges 

still pending? 

A. Those charges are still pending, yes .. 

Q. Do you know what happened with that petit larceny 

charge? Did you ever get confirmation it was dismissed? 

16 

A. I remember Mr. Tucker, and I looked at the transcript 

and, and what was sent to me regarding this PCR. I 

remember Mr. Tucker told me he had been to court either the 

day before or two days before. 

We called the clerk of court for Camden. That's 

Belinda Davis. She said she didn't have a record of him 

going to court, and she said it was actually scheduled for 

February. So, I remember that we, we followed up on Mr. 

Tucker's story that he had been to court and it was 

dismissed because the victim didn't show up. 

Q. 

A. 

Q. 

A. 

Q. 

So, either it was dismissed, or it was still pending? 

Correct. 

At the time of probation? 

Correct. 

Did you consider objecting or moving for a continuance 

21 based on the fact that the primary revocation was a CSC 

22 charge -- I mean, the, the petit larceny charge? 

23 

24 

A. 

Q. 

No, I didn't. 

And did a number of the other charges, a number of 

25 violations stem from the fact that he got arrested for 

39 
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J. KIRINCICH - DIRECT EXAMINATION BY MR. THOMPSON 

petit larceny? 

A. You talking about the loitering? 

Q. Yeah. 

17 . 

1 

2 

3 

4 

5 

6 

7 

A. As well? I think that, that the loitering came about 

because he was at the laundromat across the str~et for a 

large amount of time that day. And I think I pointed out, 

or'at least tried to advocate that that shouldn't be held 

8 against him because he was at a legitimate business. He 

9 wasn't loitering near the park. And the GPS violation 

10 obviously occurred because he was in custody. 

11 Q. And when the, when the probation agent -- the 

12 probation agent did say: I'm not trying to seek to revoke 

13 him on the CSC charges. Right? 

14 A. Right. 

15 Q. But you didn't still -- did you consider objecting at 

16 that point to introducing something so, I guess,. 

17 prejudicial in that he had been, he had been charged with 

18 five more counts of criminal sexual conduct? Did you 

19 consider objecting at that point to those charges being 

20 brought up? 

21 A. No. I think the truth of the matter is that Judge 

22 Cooper already knew that he had those charges pending. And 

23 I believe this, this warrant was filed, the violation 

24 warrant was filed prior to him obtaining tho~e charges. 

25 Judge Cooper may have set bond that week on those charges. 



J. KIRINCICH - CROSS-EXAMINATION BY MR. CORNEY 

1 Q. But still you did not ask for an ~- ask -- object or 

2 .ask for a continuance or anything along those lines to 

3 continue the case? 

4 A. No. At the time, the agent and I had talked to Mr. 

5 Tucker and, you know, the agent said he was not going to 

6 bring those up, and I, and I don't remember how the 

7 conversation was, was -- got to that point where he did 

8 bring them up. But, you know, he said I'm not using this 

9 as a basis for the violation. 

10 

11 

12 

MR. THOMPSON: Beg the court's indulgence. 

(A PAUSE.) 

MR. THOMPSON: No ftirther questions of this witness, 

13 Your Honor. 

14 MR. CORNEY: Very briefly, Your Honor. 

15 CROSS-EXAMINATION MR. CORNEY: 

16 Q. SO, only one of the two curfew violations was 

17 something you were able to try to explain away with the 

18 judge based on his arrest? 

18 

19 A. The 22nd I didn't think was fair to Mr. Tucker because 

20 he was in custody at the time. 

21 Q. Okay, but there was still another one on the 17th that 

22 was a violation that you really -- there was no basis to, 

23 to offer any explanation for? 

24 

25 

A. 

Q. 

That's, that's right. 

Okay, and that would have been a violation of his 

41 
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J. KIRINCICH.~ CROSS-EXAMINATION BY MR. CORNEY 19 

1 probation to, obviously, to go against his curfew? 

2 

3 

A. 

Q. 

That's right. 

Okay, and you said something about the GPS and him 

4 being in the laundromat close to a park? 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

A. 

Q. 

Right. 

All right, and that was a violation of his probation 

as well I think you said a minute ago? 

A. They, they charged him with loitering, or at least 

that's what the language -- rather, it was loitering near a 

park or a place where kids congregate. And I tried to 

explain that Mr. Tucker was, was there at the laundromat, 

which is across the street from the park, and being at a 

business I didn't think was loitering. 

Q. Okay. During your conversations with Mr. Tucker, were 

you able to review the terms of his probation with him? 

A. I think on this p~rticular probation violation, we 

17 were appointed in court. And it was something we handled, 

18 if we got appointed that morning, we handled later that 

19 morning or the afternoon. 

20 I had time to check on his story, at least for the 

21 petit larceny. But I had represented Mr. Tucker on a -- on 

22 the prior violent where he was put on.GPS. So, I've had a 

23 longer conversation with him then about the terms of his 

24 probation. And I also spoke with his sister at that time 

25 regarding what was required·of him. 



J. KIRINCICH - CROSS-EXAMINATION BY MR. CORNEY 20 

1 Q. Okay, and during your discussions with him in 

2 preparation for this hearing, did he ever mention to you 

3 that he didn't think he was a good candidate for probation, 

4 or thought that maybe he wasn't going to succeed on 

5 probation? 

6 A. He did. Unfortunately, I think at some point -- I 

7 mean, I think Mr~ Tucker was probably targeted by 

8 probation. He was given a violation the day after he was 

9 released from jail, and, and this was his third violation 

10 that he had had since October 1st. He agreed that he was 

11 not going to make it on probation, and I think that's why 

12 we had asked for a short revocation and a termination. 

13 And all the violations and sentence were done in front 

14 of Judge Cooper. So, Judge Cooper was very familiar with 

15 him as well. 

16 MR. CORNEY: That's all the questions I have, Your 

17 Honor. 

18 THE COURT: Anything else? 

19 

20 

21 

22 

23 

MR. THOMPSON: Nothing further, Your Honor. 

THE COURT: All right, you may step down. 

(THE WITNESS EXITS THE STAND.) 

THE COURT: Any further witnesses? 

MR. THOMPSON: No further witnesses, Your Honor. 

24 RULING OF THE COURT: 

25 THE COURT: All right. The court -- the lawyer 
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1 Kirincich represented Mr. Tucker properly, and the judge 

2 acted appropriately in revoking his probation. There is no 

3 evidence that the sole, primary basis for revoking 

4 probation were pending charges. I deny the PCR. 

5 MR. CORNEY: Thank you, Your Honor. 

6 MR. THOMPSON: Thank you~ Your Honor. 

7 END OF TRANSCRIPT OF RECORD ---



22 

CERTIFICATE 

I, THE UNDERSIGNED ELIZABETH B. HARRIS, CERTIFIED 

VERBATIM OFFICIAL COURT REPORTER FOR THE FIFTH 

JUDICIAL CIRCUIT OF THE STATE OF SOUTH CAROLINA, DO 

. HEREBY CERTIFY THAT THE FOREGOING IS A TRUE, ACCURATE 

AND COMPLETE TRANSCRIPT OF RECORD OF ALL THE 

PROCEEDINGS HAD AND EVIDENCE INTRODUCED IN THE HEARING 

OF THE CAPTIONED CAUSE, RELATIVE TO APPEAL, IN THE 

CIRCUIT COURT FOR KERSHAW COUNTY, SOUTH CAROLINA, ON 

THE 16TH DAY OF FEBRUARY, 2012. 

I DO FURTHER CERTIFY THAT I AM NEITHER OF KIN, 

COUNSEL, NOR INTEREST IN ANY PARTY HERETO. 

COLUMBIA, SOUTH CAROLINA 

JUNE 21ST, 2012 
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STA~ OF SOUTH CAROLINA 
COUNTY OF KERSHAW 

Anthony Tucker, # 258678, 

Applicant, 

v. 

State of South Carolina, 

Respondent. . 

) 
) 
) 
) 
) 
) 
.) 

) 
) 
) 
) 
) 
) 

Cj . .' 

. IN THE COURT OF COMMON PLEAS 
FOR THE FIFTH JUDICIALCIRCllT , 

2010-CP-28-01189 

ORDER OF DISMISSAL· 

) 
~--~--~----------~~----~ 

filed October, 28. 2010. The Respondent made its Return on February 8, 2011. An evidentiary: 
. . . 

hearing into the matter was convened op.Thursday, February 16, 2012, at the Richland County . 
. . 1 

Couithouse. The Applicant was present at the hearing and .was represented by Jeremy. 

Thompson, Esquire. 'The Respondent was represented by R~bert D. Corney of the South 

Carolina Attorney Generalis Office. 

At the hearing, the· Applicant'tesfified on his o~ behalf.' Also testifying was Applieant's 

probation revocation coUnsel, Ja,son Kirincich, ;Esquire' ("counsel''). This Court also had befate it 

'. a .copy of the transcript of the proceedings against the Applicant, the records of the Kershaw. 

County Clerk of Court, the Applicant's records from' the South' Carolina Dep~ent of 

. Corrections. 

The· recorcls before this Court indiCate ~at the Applic~t i's pr~setitly confined in' the . . . .' . . 
. . 

South· CaroliI).a Department of Corrections pursuant to orders of. tollunitment of the Kershaw 

County Clerk of. Court. The Applicant was indicted at the Apri12007termof the.Kersl;1aw .' 
'. .' . . " . .'. ", '.. . 

. ~/ 
10f6 

ATTE.STTru~, Correct &Certifled 
. COpy of Ofigih~loiifil,e in this . 
. Court ..... '.' :'. 

:9r~·4d··· 
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. """. C: 

. '. . . . 

County Orand Jury for Assault and Battery of.a High and Aggravated Nature (2007-GS':28-
. . . 

0424). On November 6,2007, Applicant appeared before The Honorable G. Thomas. Cooper at 

which time he pled guilty, as indicted arid was ~entenced to' ten (10) years imprisonment 

suspended to service of five (5) years and two (2) yearsprobatiori. Applicant did not appeal the 

plea or sentence. On January 28, 2010, Applicant appeared before Judge.Cooper again for a 
.. . . . . 

. probation revocation hearing, at~hich time his probation was revoked in full. 

'In his current Application, the Applicant alleges . that he is being held in' custody 

unlawfully for the following reasons: . 

C.(\~.("'\tl\ o-~'kY"&t... \\c>..~ •• a.( .. ~',c.' t.ovC"\~\ ~~'.\t..:\ ·~o. c"'O\c.c..lr ,"0' 

:.~~\':.<..c..t"t\~.., ~~~\'.cr. ~'\o\.c>\-·,(),", ~v-~~ . ~~?\-:{..:."'...:'~~ ~C"':<-V' 

tO~,J·<\!..\-<i.~ ~o ... ~1l. o.\\t.~~~ ",-~' .. ~,,~\ .:r~~N'~, 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

This Court has had the opportunity to review the record in its entirety and has heard the 
. . . . 

. testimony. at the post,:,conviction r~lief J:1el¢ng., This (::ourt lias further had the opportunity to' 

ol?serve the witnesses presented at the hearing, closely pass upon their credibility and weigh their 

. testimony. accordingly. Setforth below are the relevant findings of facts and conclUsions oflaw 

.::aSreqUiredpursrumtto S.C. Code Ann. §17-27-80 (l985)~ 

A.·probationer has. a rightto counsel, though not a Sixth Amen~ent one. Turner v. State, . 
. . . . . 

'384 S.C. 451, 682 S.E.2d 792 (2009). Nonetheless, "the Sallle analysis for ineffectiveness that 

. applies in other peR proceeqings involving claims against counsel should, by analogy, . apply in 
'. . 

peR proceedings involvip.g cl~s against probation counseL"Id. at 455~ 682 S.E.2d 794. 

c.,:..·VV 

20f6 

47 



'48 c· 

.. In a post-conviction relief action, the Applicant has the·burden of proving the allegations 

in the application. Rule 71.1(e), SCRCP; Butler v. State, 286 S;C.441, 334 S.E.2d 813 (1985). 

Where ineffective assistance of coru:sel is alleged as a ground for relief, the Applicant· must 

prove. that. "counsel's conduct so undermined the proper functioning of the·' adversarial process 

that the trial cannot be relied upon as having produced a just result." . Stricklaridv.,Washington, 

~66 U.s. 668, 104 S:Ct. 2052, 2064, 80 LEd.2d 674, 692 (1984); Butler, 286 S.C. 441, 334 

S.E.2d 813 (1985) .. 

The .proper measure of peifonmmce'is ,whether the attorney provided representation' 
. ..' . . 

. .' . . 

" wit.h.ID the range of competence required: in·' criminal cases .. ' . Courts presUme. that coUnsel 
. . .' . 

. , rendered adequate aSsistance and made all significant decisions in the exercise of reasonable 
. ." .' .' . . 

.. professional judgment. Butler; 286 S.C. 441, 334 S.E.2d813 (1985). The Applicant must 

:.. overcome this presumption to receive relief. Cherry v. State, 300 'S.C. 115, 386 S:E.2d 624 

. (1989) . 

. Court~ use a two-pronged test in' evaluating' allegations of meffective ~sistance of 
- . 

counsel. First, the Applicant must prove that counsel's performance was deficient. Under this 

. prong, attorney performance. is measured by its "reasonableness·. under professional norms.'" 

,Cherry, 300 S.c. at '117, 385' S.E.2d at 625 (citing Strickland). Second~counsel's deficient 

~.peiforman?e must have prejudi~ed the Applicant such that "ilierc is a r¢asonabl~ probabilitY that, 

,', butfor counsel's Unprofessional errors, the result of the proceeding would have been different. ,i 
'. .' 

Cherry, 300 S.C. at 117-18,386 S.E.2d at 625.· 

. Improper Probation Revocation Based On AdditionalCharges 

. ' Applicant alleges counsel was ineffective.in failing-torequesfa continuance pending the 

outcome of additional charges for which his probatio~ was being revoked on. Applicant testified 

'Dr/./ 
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at the time of this probation revocatio~ he waS had five (5) pending Criminal Sexual Conduct 

, tharges against hiin &at he had neither pled to nor been ~onvictedof. Applicantalleges becaUse 

these 9hargeswere merely pending against him at the time, they were improperly used as a . 

, violation sufficient to terminate his pro batioh. Applicantconceded that he had once previously. 

violated his probation for which he had:gone:through a hearing before. 

Couilsel testified at the PCR.:that he recalled representiD.g Applicant on the probation, 
, ' 

, ' revocation and stated he recalled the grounds for the termirultion to, be sev6ral violatioris of the 

terms of Applic~t's probation mchiding loiteri.ng near a park, GPS violations 'and curfew 
. - " . . 

Violations. CoUnsel w~ntonto say the notice of Applicant's violation was served prior 'to the . 

Criminal SexUal Conduct warrants'b~ing issued on the pending charges and ,that they did not 

serve as a basis for the revocation. Counsel testified the probation agent did' mention the 
. . 

Criminal Sexual Conduct charges at the revocation hearing after having said he would not, but 
. .' 

noted it made no difference in'the result of the hearitJ.g, as Judge Cooper already knew about the 

charges pending against Applicant. Counsel stated he did not consider requesting a continUance . 

to await the outcome of the pending' charges. 

" Based on·the testimony presented at the hearing in,conjunction,with a thorough r~view of . 

the plea transcript, this Court finds Appli~t failed to ccirry his bUrden, in proving counsel was· 

,ineffective in this regard. F:urther,this Court finds counsel's testimony to be credible while 

finding AppliCarit's testiinonY· to be wholly mcredible.' Applicant has mischaracterized the facts 
. ..,' .' . : . . .' '. . 

before this Court in alleging the basis for his revocation was the pendirig Criminal Sexual 
-' .. .'. '. .... 

Conduct charges. In fact, according to the reCord, the probation agent ,specifically notes at the 
. .' ._'. . 

. . . 

Close of the hearing that the violation brought before the Court was not based on. the pending 
, " 

charges, but rather several other areas in which Appiicant had violated the terms of his probation 

?i;J) 
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(i.e. curfew violation, loitering near a park, etc). Therefore, counsel had no reason to request a 

continuance and did not act deficiently in failing to do' so. While counsel had grounds upon . 

which· he could 'have argued against one. of the curfew violations, Applicant was still' facing 

several other violations sufficient to revoke his probation. I find no~eficiency in this regard. 

Further, this Court.fmdsApplicant,has failed to prove resulting prejudice' based on this 
. . . 

alleged deficiency. The testimony' before this Court shows the revocation judge was well a~are 
. . . . 

oithe p~nding charges prior to the probation agent's reference to such during the hearing~ but in 

no way used those charges as the Jjasis for Applicant's termination. Even if counsel had 

reque~ted a continuance to await the outcome' of the, pending chatges; it would not have changed 

. the outcome of tin~ hearing as this re~ocation. was based On" several oth,er violations which 

:Applicant cannot refute. Therefore, :t1iis Court finds Applicant also faued to prove he suffered 

, prejudice as a result of counsel's alleged deficiency .. 

CONCLUSION· 

Based on all the foregoing, this Court finds and concludes that the Applicant has not 

. established any constitutional violations' OJ,' deprivations that. would require this court to grant his 
. , 

application. Theref~re, this application for post 'c?nviction relief must be denied and dismissed 

with prejudice. 

Except as discussed above, this Court finds. that the Applicant failed to raise an additional 

allegations raised in his application at the hearing and has, thereby, waived them. A waiver is a 
. . . . . 

voluntary and intentional abandonment or relinquishment ofa known right. Janasik v. Fairway, 

Oaks Villas Horizontal Property Regime,.307 S.C. 339,415 S.E.2d384 (1992) .. Awaiver may 

be express or im,plied. "An implied waiyerresults from acts' and conduct of the party against' 

whom the do~tririe is invoked from which an intentional relinquishment of a right is reasonably 



\. ! .~ "' ' ," . 

inferable." Lyles v. BMI, Inc., 292 S:C. 153, 158-59; 355 S.E.2d 282 (Ct. App. 1987). The 

Appiicant's failure to address these issue at the hearing indicates a voluntary and intentional 
" . 

relinquishment of his right to do so. Therefore, any and all remaining allegations are denied and 

dismissed. 

This Court notes Applicant ~ust "file and serve a notice of appeal within" thirty (30) days 

from the receipt by cOUnsei of written notice of entry of judgment to secure" the appropriate" 

appellate review. See Ruie"203,SCACR. PUrsuant to Austin v. State, 305 S.C. 453"(1991), an 

Applicant has aright to. a.ri appellate~unsel' sasslstance in seeking ~eview of the derual of PCR 

Ru1e 71.1(g), SCRCP, provides that if the applicant wishes to seek appellate review, PCR " 

counsel" m~t serVe and" file a Notice of Appeal on the Applicant's" beha.J..f. Your attention is 
. " 

" " .dir~Cted to South Carolina Appellate" Court Ru1e 243 for appropriate procedllfes for appeal. 

IT IS THEREFORE ORDERED: 
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STATE OF SOUTH CAROLINA) INDICTMENT 
. ) 

COUNTY OF KERSHAW ) 

At a Court 'of General Sessions, convened on·Aprii 4,2007, the Grand Jurors of 

Kershaw County present ·upon their oath: 

ASSAULT AND BATTERY OF A HIGH AND AGGRAVATED NATURE 

That AnthonyVincent Tucker did in Kershaw County on or about February 7, 

2007, ·commit an assault and battery upon the victim, Angel Bailey, constituting an 

unlawful act of violent injury to the person of the said victim, accompanied by 

circumstances of aggravation , all in violation of the Common Law of South Carolina. 

Against the peace and dignity of the State, and contrary to the statute in such case made and 

provided. 
.f.,.~ 

WARREN B. GIESE, SOLICITOR 
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