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just jealous of my close relationship with the daughter.
We've got his own statements during the interviews that
were made where he acknowledges spending nights laying in
the bed and sleebing in the bed with his 16 year old
daughter instead of spending the nights with his wife.

He talks about in the various interviews rubbing the
daughter's arms and back and things of that nature in the
way that most people would with their spouse in regards
to that and then significantly we have the neighbor who
was able to look out and see the backyard who witnessed
the defendant, or excuse me, witnessed Mr. Miller
spooning his daughter in a hammock, who witnessed him
basically straddling her down on the dock, saw these
types of behaviors between the two of them and all of
that is corroborative testimony such that no matter what
with regard to some of these allegations in terms of
objections that could have been made or other testimony
just to indicate that, you know, when everybody was
around, he was a good guy, none of that is going to be
such that it was so prejudicial as to warrant the grant
of a new trial of this particular case. It doesn't
undermine the competence in the actual verdict that was
reached here, you know, because this was not just the he
said she said type of situation.

As to appellate counsel, you know, she explained and

Steven E. ILeBlanc, R.P.R., Circuit Court Reporter
P.0O. Box 184, Lexington, South Carolina 239071
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the brief itself will show that she raised two very
meritorious issues. One of them directly related to the
continuance that still is at issue here today. That was
one of the thing; that she directly addressed in the
brief. She raised another one that was one of the hot
button topics at the time which was related to the child
abuse expert testifying and so as to her testimony
indicated she didn't feel éither one of these was less
important than the one that, yes, she could have raised
related to hearsay because there was an cobjection on the
record, but she felt like there were so many different
ways to explain that or to counter any argument with
regard to that that it would dilute the two that she felt
were the more meritoriocus claims and so as a result the
State submits that he hasn't met his burden of
establishing either deficiency or prejudice as it relates
to either trial counsel or appellate counsel. Thank you,
Your Honor.

THE COURT: Thank you. Anything else, Mr. Johnson?

MR. JOHNSON: No, Your Honor.

THE COURT: Okay. All right. And so, just to make
sure that we've got everything. The exhibits that were
submitted, Applicant's Exhibits 1 through 5, Respondent's
Exhibit 1.

MR. BLITCH: Correct.

Steven E. LeBlanc, R.P.R., Circuit Court Reporter
P.0. Box 184, Lexington, South Carolina 29071
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THE COURT: Ckay. And I have case law that's been
handed up by the applicant and then I have the record,
the lower court, the trial transcript as well as other
documents and I've got coples of the indictments, the
sentencing sheets and the warrants and then I also have,
of course, I think it's a little redundant but also the
documents that have been recorded in the public index.

Okay. And sé, let me direct my comments to Mr.
Miller. Okay, Mr. Miller, sir, first, I want you to
understand that I normally review what's in the public
index before the hearing and then that gives me great
insight into the testimony and the arguments of counsel
that I hear, but then I want to review everything again
with the benefit of having heard the testimony and the
arguments of counsel and that would include the
transcript from the record, okay"?

And so I'm going to review everything again and then
I am going to issue written instructions to Mr. Johnson
and to Mr. Blitch as scon as I complete all of that,
okay? And unfortunately for you you're the last hearing
of the week and I usually issue my orders as I hear the
cases, okay? And you don't know, but I've been here all
week and I've had really nothing teo do except read in the
evenings and whatnot so that's what I've been doing so

yours I'm taking it with me and I will review everything

Steven E. LeBlanc, R.P.R., Circuit Court Reporter
P.0O. Box 184, Lexington, South Carolina 22071
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and issue instructions very soon, but I do want to review
everything before I do that. I want you to understand
that I practiced law for about 28 years before I became a
Judge. I know tﬂis is very impcortant to you. I know
it's very important to your family members as well as to
the lawyers that were involved before and so I'm gocing to
take my time but not too much time.

MR. MILLER: You take all the time you need. I'm in
no hurry. I just want to say I know how this is net how
things are done, but I'll get on that stand right now and
I will answer any and all gquestions thoroughly. They can
ask me anything they want and everything they want and
I'll answer every question and that's - that's - that's
it. I mean, that's the truth. Everything they said,
some of their statements are accurate. Scme things I did
say, but I was confused and they could be explained and
I want a second chance, ma'am, please, and I know that I
would pay for the trial myself, but I have no way of
doing that.

THE COURT: ©Qkay. Thank ycou, sir. And I want to
say also for the benefit of counsel that they have done a
great job in taking a lot of information and making it
very palatable. They both were very prepared and covered

a lot of information. The trial lasted for four or five

days? I know they went --

Steven E. LeBlanc, R.P.R., Circuit Court Reporter
P.0O. Box 184, Lexington, South Carolina 29071
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MR. MILLER: I believe it was five.

THE COURT: I know they went until really late and
they started again on that Friday for during the
deliberations and so thank you, counsel, for your
preparation. I know it's not easy, but it helps me a
great deal so thank you all. That will conclude the
hearing at this time. Good luck to you all.

WHEREUPCN, THE HEARING WAS CONCLUDED.

Steven E. LeBlanc, R.P.R., Circuit Courlt Reporter
P.O. Box 184, Lexington, South Carolina 29071
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CERTIFICATE OF REPORTER
(STATE OF SOUTH CAROLINA)
(COUNTY OF LEXINGTON )
N
I, THE UNDERSIGNED, Steven E. LeBlanc, Sr., R.P.R.,
and Official Circuit Court Reporter for the Eleventh Judicial
Circuit in and for the State of South Carolina, do hereby
certify that I reported the proceedings in the before
captioned case in the Court of Common Pleas in and for the
State of South Carolina on the lst day of April, 2022.
I FURTHER CERTIFY that the forgoing 128 pages
constitute a true and accurate record of said proceedings.
I FURTHER CERTIFY that I am neither related, counsel
to, nor of interest to any party hereto.
IN WITNESS WHEREQOF, I have hereunto set my hand at

Lexington County, this 29th day of July, 2022.

By:s/Steven E. LeBlanc

Steven E. LeBlanc, Sr., R.P.R.
Fleventh Circuit Court Reporter
State of South Carolina.

Steven E. LeBlanc, R.P.R., Circuit Court Reporter
P.0. Box 184, Lexington, South Carolina 29071
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Sentinel Health Partnérs

Work/School Excuse

Primary Care Division
“334 Hade Street

Lamden $C 29020
1321846

71 DeVitt Drvee
L.gof §C 29078
438.7553 or £35-1805

26 E Marion Sireet
Kershaw S C 25057
273.3475 or 475-3350

2589 Hxy 1 South
Elgn §$C 29045
43B-7698

Family Practice

J Cart Kearse M D

Gorzon € Paanebaker M D
oW K, MDD

dzees M Tunmons M D et}
Gi' Homes MD

Jenzufer Canter PA-C

Lisa Clybur~ NP

Generat Practice
Ke~ Lovette M D

Internal Medicine/Pediatrics
Paula L Betmar M D
Eva Marie Reyrotds, FNP

Internal Medicine

John B DuBose M D iret|
Jack F Schever, Jr . M D
James C McAlpme Jr MD
Talivlah F Holmsirom, M D
Cymthia A Whlcercing M D
Jule A Tavier, MDY

Anita LuBose RN MN ACNP
Anre Blshe RN MSN FNP
Lauren Taylor PA.C

OB/GYN
18C0 Roberts St
Camcan SC 23020

Johe L Mecre MD
Leiand King, M D

Ophthaimology
515 Laurens St
Camden. SC 25020

Daciel Sxufza, M D
Wittam H Moore QO D

e S =

[PHYSICIAN: MD Julie A. Taylor, M.D.

tFOR: Miller, James W
i Date of Birth:
Address:

one number;
ALLERGIES: Drug Allergies. No Known.

DATE: 03/09/2016

The above named patient was seen in our office on 03/09/2016.

| Please excuse from work/school from . J-q- KO through ) - ) i) I& 0

Dr.

Electronically signed by: MD Julie A. Taylor. M.D.3/09/2015 14:25

This 1 wj,mt s he wmuie’

nne, N. J,

EXHIBIT
- ﬂﬂ/:}_@;{/l:ls #/
/=3
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Sentinel Health Partners
Medical Summary For Miller, James w Page 1 of 1

ALLERGIES
Drug Allergies. No Known, '
PROBLEMS )

ACTIVE PROBLEMS:

Low back pain ICD1Q: M54.5 ICDY: 724.2 Onset: presumable radiculopathy/ disc disease
2. Current every day smoker ICD10: F17.2101CD9: 305.1 Onset:

NTINEL [

INACTIVE PROBLEMS:
MEDICATIONS
Current Meds: None. :
AT ol Dusenak. 49 talynt SIG. fai ) w6 L -

Lortab 7.5/500: 500 mg-7.5 mg tablet SiG- 1 tab(s} every 4-5 hours as needed

L SURGERIES
FAMILY HISTORY
Family History - 1st Degree Relatives: .
e INTERVENTIONS
HM: Colonoscopy:
PSA:
Screen AAA (age 65) ;
LOCT:
Hep C Screen:
Tetanus Booster:
Flu Shot;
Zostavax:

Pneumonia Shat:

S —

SOCIAL HISTOR\Y
: Current every day smoker 1GD10: F17.210 Tobacco - current smoker. #1034F Relates Dxs- Modifiers.
INTERVENTION: BEHAY HNG SMOKING 3-10 MIN, #99406 Related Dxs- Modifiers- Place of Service:

Performed: 3/03/2016
ALCOHOL: ETOH:
MARITAL:
HOME:
DIET:. .. .
LFESTYLE:
ReoucATION:

AIRKL
. ITARY SERVICE: ‘ L
HiF'AA: Permission to leave a message on answering machine: 843-709-4943
Reease info to: No one listed on 2016 upd.
AGVANCED DIRECTIVE:

-

T hads w : Y she sa0

. ‘016 at 1300
"~ A was created with SOAPware Medical Software Visit Soapware.com for more information,
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Miller, Jomes w, - ﬂ?Sé - Julie A, Taylar, M.D., -{.}39,?2015 10:50 am,

Subjective
FHONE MESSAGE

Pledse enter Rx Info and Phareacy in Discussion section and plegse
enter Freferred phammacy in Demographics__,

Messaqge ioken by: TONYA CHEATWOOD, BMA
Laller:

Call back phore number:

Date of Birth;

Bate ol Lost visit

Comments:

Objective

Clinician Response: He cannot take more than 2 of those at a time., |
will give him just o few Oxycontin to use until he can see the

Newurcsurgeon. He needs to just take the minimum that he can Qef
by with.

Nurse Response: Pt is oware of the neura appt coming up and to
gel ¢ copy of the disc thot was done- Pt is hurting really bad and is
taking his pain pills of 4 at a time per patient- patient is requesfing
something sironger so he doesnt fake o many-tre

Assessment
REFILI, RECQWEST

Discussion

REFILL REGHJESTED Allergies:
Meadication(s) requested:
Redill supply requested:

T
¢ EXHIBIT

Bpplicant's #).
&f-r-2> -
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Miller, James W. - £ 3236 - Julie A. Taylor, M.D. Foa2016 234 P

have him iry to minimize lifting. bending, stooping, ect and use arn
heati 1o his lower back, will await further input depending findings
from lhe MR

2. Palient will defer anything else presently given his ek of
insurance coverage for such

Plan

Care Plan
Medications

Follow Up

tfofow up os directed ofter MRE report is obtained or pmn
Transcribed by adh
Blectronically signed by Julie A. Taylor. M.D.

Electronically signed by: Julie A Taylor. M.D. on 0371772014 11:38 AM
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Miller, Jarmes w, - r}zsa - Julie A, Toylor, M.D. ~003!201<5 2.34 Pt

Subjective

Fatient is a brand new patient who has health insuronce but i does
not cover preventative issues. He s here exclusively at present
because of chronic epicdic low back pain, on-going for over o
Yedr, acute exacerbations which tempararily improves. No known
inciting factors. He does a lot of iffing/stooping. ect for his obin
coenstruction, He has associated “‘burning” paresthesios down his right
leq. He has iried Lortab from o friend Qs well as Morphine in the pasi,
of which he was intclerant, and severgl other narcotic pain
Mmedications. Lortab 7.5mg worked the best He hos fried Flexeril and
Zanaftex and lbuprofen 800mg. nene of which were effective. He
has had recent figre tor the last couple of days. limiting his ability to
armoulate and do his job, He got on health insurance to undergo
MR for turther evaluation and assessment and freatment for this
issue,

QObjective

Comforfable appearing male in no curent significant acute distress,
In mild to moderate distress, potien: hunching over and having some
difficully with ambutating because of pain and discomfort,
Moderate pain with right ieg raising present

Assessment

1. presumable LS spine disc disease with Fignt tower extremity
radiculopathy

2. healih maintenance

Discussion

1. will get MRI of his LS spine as soon as tivs can be authorized and
meahwhile give him a trial of Medrol dose Pack, which he does
endorse he believas he hos tried in the past which were quite
effective. Wil olso give him Rx for Lortab and give bim samples of
Vimove ta take | po bid with meals 1o see if this & eftective and
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Miller, James w, - ﬁ?Bé = Jlie A, Taylar, MO, - ﬂ F/2016 9:14 AM

Subjective

PHONE MESSAGE --DR LOZANNE'S GROUP WILL NOT TAKE HIS
INSURANCE-WHAT DO YOU WANT HIM TO DO AT THIS POINTE
S.T.

Messoge tgken by:

Caller:

Date of Birfh:

Date of Last visit:

Coll back phone number:

Clinician:

lssue or Problem:

Comments: Pt called and left g voice mail. he is trying to figure out
what he needs to do and what is geing on. Stated on the voice mail
that he is gonna assume he has cancer and is going to die. -
Rebecca

DR. TAYLOR: | am working on this now. We may have found another
surgeon whaom happens to be family with patient- just waiting on the
phone number and wilt handle from there-fonya . NRCMA 3-10-
2014

Objective
Response:

Assessment
PHONE MESSAGE

Discussion
Medication(s} requested:
Pharmacy:
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rMiller, James w, - ﬁ236 - Julie A Taylor, M.D. - ﬁ 102016 9:14 ApA

Plan

CCMTIME: CCM Start Time: CCM Stop Time:
COCMTIME: CCM Stort Time: ¢ CM Stop Tirne:
CCMTIME. CCM Stort Time: CCM Stop Tirre:
CCM REVIEW:

Care Plan

Medications

Follow Up

Electronically signed by: Julie A. Tavior. M.C. on 0371072014 4:34 P
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Miller, James W, - ﬂ?ﬁ& - Julie A Tavlor, M.D. nl 0F2016 3:20 P

Subjective
PHONE MESSAGE

Please enter Rx Info and Pharmacy in Discussion section ond pledse
enter Preferred phormacy in Remographics .

Message faken by: KRP

Caller: PATIENT

Call back phone number:

Date of Birth;

Pate of Last Visit:

Comments: Patient needs a letter for his aftorney that states why he
needs to have surgeny Now., why it fs an ermergency, what drugs he
will be on and thefr sifect on him and how long he will e cut.
Palient needs this os soon as possible fawyer i§ rreeting with the
judge ot $ AM 3-11-14. Fax to 803-403-8752

Objective

Llinician Response: | hgve na ideo if he needs surgery now and
whal meds he will need to continue ta take. he needs 1o see the
NewrDsurgeon and get their recommendations. Jufie A Tavlor, kA,D.

Nurse Response:

Assessment
REFILL REQUEST

Discussion

REFILL REQUESTED Allergies:
Medication(s] requested:
Refill supply requested:
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Miller, James w, - !p}236 - futie A Taylor, M.D. - 01 0f20%4 3:20 P

How 1¢ Handle Rx:
Notification:
Pharmacy:

Plan
CCM TIME: CCM Start Time:; CCM Stop Time:
CCMTIME: CCM Stort Time: CCM Stop Time:
CCM TIME: CCM Stort Time: CCM Hop Time:
CCM REVIEW:

Care Plan

Medications

Follow Up

Blectronicolly signed by: luiie A Tovior, M.D. on QI/N0/2074 4:02 P
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Miller. James W, - 125234 ﬂie A Taylor, #M.D. - 03/1 D;’En 320 PM

Fatient informed to ask Neurosurgeon these questions. 3-10-15 KRP
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Miller, James w. - QEBE. - Julie A, Taylor, M.0. - ’Piﬂ 172086 10:59 Ana

Subjective
PHOMNE MESSAGE

Message taken by Jessica Cunningham

Calier: Patien:,

Cate of Birth:

Date of Lost Visit:

Call back phone numben_

Clhinician:

Issue or Problem:

Cormments: Patient calfed ia let You know that he feels ke he is
being broken in haif and is going to KH ER,

QObjective
Response:

Assessment
PHONE MESSAGE

Discussion
Medicotion{s] requested:
Pharmacy:

Plan

CCM TIME: CCM Start Tirme: CCM Stop Time:
CCMTIME: CCM Start Time: CCM Stop Time:
CCM TIME: CCM Start Time: CCM Stop Time:
COM REVIEW:

Care Plan
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Miller, James W, - ﬂ?&é - Julie A Taylor, M.D, —ﬂT 172016 10:5% A

Medications

Follow Up

Elechonicoly signed by: Julie A, Taylor, M.D. on 0371172014 11:11 A
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Miller, James W, - m‘ZSnS - Julie A, Taylor, M.D. - 01 320016 8:32 AM

Subjective
PHOMNE MESSAGE

Message taken by Samanthno

Caller: Paiient,

Date of Birth:

Date of Lasl Visit:

Callback phone number: |G

Clinician;

Issue or Problermn:

Comments: P called and states he went to Richland Mermorial last
rght and is still there waiting 10 be seen for his back pdin. He states
he needs some help, that every neurc surgeon he nas been referred
o doesn't take his insurance. He stated that he had an apst foday
in Chariolte with one and they catled hirm ang told him they were
not in his network with insuronce. 'm not really sure what the patient
is asking of us, he just soid he needed some heto but didn't think he
needed an appt unless we could fix his back, He is requesting o call
back.

Objective

Response: He needs to call his insurance and find out what
Mewosurgeons or Orthopedic Spine Specialists are in his Network
and let us know so we can make Rim an appt. There is nothing else
thal | can dao for him. Julie A, Tayiar, M.D,

Ck. left message in full detail on vm-tre 3-15-2014

Assessment
PHONE MESSAGE

Discussion
Medication(s) requested:
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Miller, lames W, - ‘F}236 - Julie A, Taylar, M.D. - ﬁl 5/2016 8:32 AM

Pharmacy:

Plan

COM TIME: CCM Start Time: COM Stop Time:
CCM TIME: CCp Starl Time: CCM Siop Time:
CCM TIME: CCM Stort Time: CCM Stop Tirne:
CCM REVIEW:

Care Plan

Medicalions

Foliow Up

Electronically signed by: Julie A. Tayior, M.D. on G3/15/2014 1:40 P
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Miller, Jarmes w. - f}za& - Julie A Taylor, p.D, - QO?;‘EU] & 1050 AM

How 1o Handle Rx:
Notification;
Fhormacy:

Plan
COMTIME: CCM Start Time: CCM Stop Time:
COM TIME: CCM Start Fime: COM Stop Time:
CCM TIME: CCM Start Time: CCM Stop Time:
CCM REVIEW:

Care Plan

Medications

Oxycontin: 30 mg tablet, extended release G- 1-2tabis] every 8
hrs prn severe pain orafty  #40 Tablet{s] Substitutions Not Allowe
Refils- 0 Starl Date- 03409/2014 1108 Bays Supply-  Notes-

Follow Up
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miller. Jarmes W. - € 3236 - Julie A, Tayior, MD. - ¢ Y08/2016 12:00 AM

RADREPORT

Fatient Name: JAMES MILLER

Birth Date: |G
Secial Security: |GG

Orgier Status: F

Collection Date: 03/08/2016 3:23 PM
Date Reported: 03/08/20146 12400 AM
Ordering Physician: TAYLOR

Palient: MILLER, JAMES Age: 39 Sex: M

Serv DtfTm; 03/08/14 / 1344 Ord Dr TAYLOR, JULIE A MDD MBN:
MO00250847

Loc: RAD Rm/Bea: Acct #: | NEGTGN
Status: REG CU Reg #: IIEEGEGEGEN

i~ rep ct nome]
[~ rep ct addl]
[~ rep ct city st zip]

Report Status: Signed
REASON FOR EXAM: LOW BACK PAIN.
MRILUMBAR SPINE WITHOUT CONTRAST 3/8714

Mullipfe MRI sequences were made of the oatient's lumbar spine
and reveal jhe
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Miller, James W. - £ 1236 - Julie A. Taylor, M.D. - ¢ 108/2016 12:00 AM

vertebral body heights. signals ond alignment to be normal. There is
disc

desiccalion ot L4-5 and LS-51. Mild disc namowing at L5-81. There is g
moderate inferiorly migrated disc extrusion at L4-5 in the lak
paracentral

region and a small to moderate left paracentral disc orotrusion ot L-
31.No

ceniral spinal stenosis is seen. There is some mikd lateral recess
stenosis

on the left al [4-5.

ORDER #: 0308-0009 MRIJLUMBAR SPINE WO CONTRAST

IMPRESSION: DISC EXTRUSION LEFT PARACENTRAL REGIOMN Ld-5 WITH
MILD LATERAL

RECESS STENOSIS. DISC PROTRUSION AT L5-51. NGO SPINAL STENOSS
SEEN. _

CTHERWISE ESSENTIALLY NEGATIVE LUMBAR SPINE MR,

Diclated by:DONALD J COPLEY MD

<Beclronicolly signed by DONALD J COPLEY MED>  <<Signature on
File>>

Trans by: TKR
Trars date/lime: 03/08/16 1523

Blectromcally signed byy: Julie A. Taylor, M., an 03/17/2014 2:19 P
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Subjactive

Mr. Jamas W. Miller was geen by myseil initially X038 for presumable lumbesacral spine st
disease with radicuiagalty and was prescribed Lortab as well ag given samples of Vimovo and
a presciplion for Medrol dose pack. He subsequentfy called back six days [ater gtating that he
had o take four pain madicalion pills at & time and they weran't adequately effactive and that he
needad someltung stranger for pain At that peint he was pressribed Oxyoonin 30mqg #40
taldets. He went to at beast two different ERs slbsequent (o that, presumably for more pain
medicaliong. and was sttempted to be zal up with & neuresurgeon for evaluation but never could
gal this appointmen! made because of difficulily finding ane that would take his insurarce
coverage.

He called the office repestedty requesting ko see a neurdsurgean in Charlotta, which was
arranged. but they wauld rot take his insurance either. He then called the office stating that he
waz in Ihe ER all night row wailing to be evaluated so a chesk was nun ot the contrgl substance
wabsite to sea what prescriptions he had filled. and there was no record whatsaevar in South
Caralina ihat he had filled aither the Lartab or the Creygantin that | had presenibed. He al=o 1old
me thal he had not taken narcolics befong this and there werg three prascrphons betwaen June
and October of last year fgr narcolics prescribed ty other physicians. It therefore was assumead
that he may have been going out of state ta £l the nargotics prescripfions parhaps 5o it did not
show up in the dalabase, or doing something else with Ihe prescriptions. It wasn't tlear, so
therefore given his Inconsistencias and apparent untruths that he had told me | gent him a
discharge lrom Ihe pracbice lelter

Objective
Assessmant
Discussion
Plan

Care Plan
Madications

Fellow Up
Transcribed by arh
Eleciranically signed by Juire A, Taylor, M D,

. EXHIBIT
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KershawHealth Medlcal Center
Radiology Department
Haile and Roberts Streets
Camden, South Carolina 29020
(803)713-6531

Patient: MILLER,JAMES Age: 39 Sex: M
Serv DVTm: 03/08/16 / 1344 Ord Dr: TAYLOR, JULIE A MD MRN:
Loc: RAD Rm/Bed: Acct#:

Status: REG CL} Req #:

Report Status: Draft

REASON FOR EXAM: LOW BACK PAIN.
MRI LUMBAR SPINE WITHOUT CONTRAST 3/8/16

Muitiple MRI sequences were made of the patient's lumbar spine and reveal the vertebral body heights, signals and
alignment to be normal. There is disc desiccation at L4-5 and L5-S1. Mild disc narrowing at L5-S1. There is a
moderate inferiorly migrated disc extrusion at L4-5 in the ieft paracentral region and a small to moderate left
paracentral disc protrusion at L5-S1. No central spinal stenosis is seen. There is some mild lateral racess stenosis
on the left at L4-5.

ORDER #: 0308-000¢ MRI/LUMBAR SPINE WO CONTRAST
IMPRESSION: DISC EXTRUSION LEFT PARACENTRAL REGION L4-5 WITH MILD LATERAL RECESS

STENOSIS. DISC PROTRUSION AT L5-S1. NO SPINAL STENOSIS SEEN. OTHERWISE ESSENTIALLY
NEGATIVE LUMBAR SPINE MRI.

Dictated by:DONALD J COPLEY MD

Trans by: TKR
Trans date/time: 03/08/16 1523

. BRI
£ EXHIBIT
Bpliartcs sy

Draft gl = @

CGC v’ /=23

Report #0308-0147 ’
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have him try to minimize lifting, bending, stooping, ect and use prn
heat to his lower back. Will await further input depending findings
from the MRI

2. Patient will defer anything else presently given his lack of
insurance coverage for such

Plan

Care Pian

A Medications

Follow Up

follow up as directed after MRI report is obtained or prn
Transcribed by arh

Electronically signed by Julie A. Taylor, M.D.
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Subjective

Patient is a brand new patient who has health insurance but it does
not cover preventative issues. He is here exclusively at present
because of chronic episodic low back pain, on-going for over a
year, acute exacerbations which temporarily improve. No known
inciting factors. He does a lot of lifting/stooping, ect for his job in
construction. He has associated "burning" paresthesias down his right
leg. He has tried Lortab from a friend as well as Morphine in the past,
of which he was intolerant, and several other narcotic pain
medications. Lortab 7.5mg worked the best. He has tried Flexeril anc
Zanaflex and Ibuprofen 800mg, none of which were effective. He
has had recent flare for the last couple of days, limiting his ability to
ambulate and do his job. He got on health insurance to undergo
MRI for further evaluation and assessment and treatment for this
issue.

Objective

Comfortable appearing male in no current significant acute distress.
In mild fo moderate distress, patient hunching over and having some
difficulty with ambulating because of pain and discomfort.
Moderate pain with right leg raising present

Assessment

1. presumabile LS spine disc disease with right lower exiremity
radicuiopathy -

2. health maintenance

Discussion

1. Will get MRI of his LS spine as soon as this can be authorized and
meanwhile give him a trial of Medrol dose pack, which he does
endorse he believes he has tried in the past which were quite
effective. Will also give him Rx for Lortab and give him samples of
Vimovo to take 1 po bid with meals to see if this is effective and




anna@annagooaqiaw.com <dinaaiyiaguouaw.vull-~ UG, 1 S W, LU U QL [Ty
To: pam edwards <pamedecor@gmail.com> 1 O 3 1

Hey Pam--

Just wanted to touch base with you. | went and saw James today. He is doing well. 1 also received the discovery from o
the solicitor's office. | haven't been through it yet to see if anything is missing but | plan to start doing that in the next

couple of days. We are going to try to go up for a bond hearing thé week of March 11 in front of Judge Benjamin. «de-- S
also mentioned to me he is definitely interested in the polygraph and Dr. McKee but | told him we would try to deal with h
the bond stuff first then go from there. That will also give me time to go through his discovery. | will also be

subpoenaing the Facebook information, the jail logs, and the DSS file. Let me know if you need anything in the

meantime. Thanks!

Anna . SEE—

Anna R. Good

Law Office of Anna Good, LLC
1720 Main Street, Suite 303
Columbia, SC 29201

(803) 429-9107

FAX: (803) 799-4059

EXHIBIT
lizcantte #
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K

Page 1 af | i
1

Julie Taylor

From: Scott Kerns {scottkerns@me.com)

Sent:  Wednesday, March 09, 2016 8:42 AM
To: Julie Taylor

Ce: Suzie Kerns
Subject: MRi lumbar spine D03 /@ / AV

Jumes aller (I

1. Left central dise herniati
of theeal sace,

I

2. Right foraminal disc herniation at L5/81. com
: escribes to me a right-sided radiculopathy,

on at L4/5. extending behind superior endplate of L5, Causes compression

pressing right L5 nerve root. This is significant. He

i Spondyiolysis at 1.5, without spondylolisthesis,

4. Facet DID at L5/S) bilaterally. Contributes to compression of L5 nerve root on right. Facet DID
tan cause pain in and of itself,

5. Moadic type I endplate changes. far right lateral, at L5/S) in conjuction with #2 above, ‘This is an
inflammatory response and cun cause pain.

3/12016
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF KERSHAW ) FOR THE FIFTH JUDICIAL CIRCUIT
)
JAMES WAYNE MILLER, )
Applicant, ) Case No.: 2019-CP-28-00236
)
A ) ORDER OF DISMISSAL
) i 3 -y
STATE OF SOUTH CAROLINA, ) ﬁgg " o=
Respondent. ) _ _;‘g? = [
) TEmE T
QLo o B
b o B
I. INTRODUCTION RE = i
woW/Z W o
o™ o &
o 2

The matter before this Court is an action for post-conviction relief (PCR) commenced by
James Wayne Miller (Applicant) on March 11, 2019. The State requested an evidentiary hearing
through its Return, Motion for More Definite Statement, and Partial Motion to Dismiss on
December 9, 2021. Applicant served and filed an Amendment to Application for Post Conviction
Relief on March 18, 2022.

A hearing was held on Friday, April 1, 2022, in Richland County. Applicant was present
and represented by Ola A. Johnson, Esquire. Respondent, the State, was represented by William
M. Blitch, Jr., Esquire, of the South Carolina Attorney General’s Office. Applicant testified on his
own behalf and called two witnesses including Pamela Edwards and Michael Norwood. Also
testifying were Applicant’s trial counsel, Anna Good Browder, Esquire, and his appellate counsel,
Susan B. Hackett, Esquire.

In addition to the pleadings in this action, this Court had before it a copy of the trial
transcript of March 14-18, 2016; the Kershaw County Clerk of Court records regarding the
convictions and sentences; the entire Appellate Record including briefs of the parties, record on

appeal, opinion, petition for rehearing, petition for writ of certiorari, and return to the petition for
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writ of certiorari; and the records and exhibits admitted into evidence at the hearing in this PCR
action,

After hearing the testimony at the PCR hearing and reviewing the record, this Court finds
Applicant’s allegations of ineffective assistance of trial counsel and ineffective assistance of
appellate counsel are without merit. Therefore, for the reasons discussed below, this Court denies
relief and dismisses this action with prejudice.

II.. PROCEDURAL HISTORY

Applicant is presently confined in the South Carolina Department of Corrections (SCDC).
In October 2012, the Kershaw County Grand Jury indicted Applicant for second-degree criminal
sexual conduct (CSC) with a minor (2012-GS-28-1381) and incest (2012-GS-28-1382). Anna R.
Good, now Anna Rawl Browder, Esquire, (trial counsel), represented Applicant. Assistant
Solicitors Kathryn Cavanaugh and Karlen Senn prosecuted the case. On March 14-18, 2016,
Applicant proceeded to a jury trial before the Honorable Tanya A. Gee and a jury. The jury
convicted Applicant as indicted on both charges. Judge Gee sentenced Applicant to twenty years
imprisonment for second-degree CSC with a minor and ten years imprisonment for incest, to be
served consecutively.

Applicant was represented on appeal by Susan B. Hackett, Esquire (appellate counsel), of
the Office of Indigent Defense, Division of Appellate Defense. Applicant raised the following
issues on appeal:

1. The trial court erred in denying Applicant’s request for a
continuance where “good cause” existed in light of a serious
medical condition which rendered him unable to assist
counsel; and

2. The trial court erred in permitting Dr. Allison Foster to

testify as an expert in child abuse assessment where her
testimony improperly bolstered the complaining witness’s

P@%f 54 2019-CP-28-00236
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credibility and there was insufficient evidence of the
reliability of the subject matter of her testimony.

The Court of Appeals affirmed Applicant’s conviction. State v. Miller, 2018-UP-121 (Ct.
App. filed March 21, 2018). Thereafter, Applicant timely petitioned for rehearing, and the Court
of Appeals denied rehearing on May 24, 2018. Applicant petitioned the South Carolina Supreme
Court for a writ of certiorari on July 5, 2018. Respondent filed its return to the petition on August
6, 2018. The Supreme Court denied certiorari by written order on September 21, 2018. The case
was remitted back to the circuit court October 1, 2018.

III. STATEMENT OF FACTS FROM TRIAL

Applicant was convicted of raping his sixteen-year-old daughter (Minor 1). Applicant
consistently raped Minor 1 for over a year. Applicant threatened Minor 1 not to disclose the abuse
and constantly carried a gun on his belt, even while raping Minor 1. During this timeframe,
Applicant openly chose to sleep in Minor 1°s bed instead of his wife’s bed. Additionally, Applicant
did not attempt to hide the fact that he slept in Minor 1’s bed and was observed acting
inappropriately with Minor 1. Applicant’s neighbor twice reported to law enforcement her
suspicions that Applicant was molesting Minor 1. Minor 1 eventually disclosed that Applicant
inappropriately touched her to her mother. When law enforcement arrived at the home, Applicant
openly stated to his wife in front of law enforcement “it’s not all my fault.” (Tr, 539).

In July 2011, Applicant, his wife (Mother), and their five children visited friends in
Camden for the July 4th. (Tr. 169-70, 175). After spending time in Camden, Applicant decided to
move his family from Summerville to Camden and found a two-story house to rent on Lake
Wateree. (Tr. 175-76). The home needed some work before the family would be ready to move in,
50 Applicant and his sixteen-year-old daughter (Minor 1) stayed behind to fix up the home while

the rest of the family, including Minor 1°s twin sister (Minor 2), returned to Summerville to pack
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up their home. (Tr. 177-78). Applicant, who worked in construction and as a day laborer, often
had assistance from Minor 1 while working. (Tr. 173-77). Applicant and Minor 1 stayed in the
family’s camper while fixing up the home. (Tr. 177-78).

One evening, after a long day of work, Minor 1 went inside the camper to go to bed while
Applicant remained outside by a bonfire, drinking and socializing with a friend. (Tr. 178-79).
Minor 1 eventually fell asleep, but woke up to Applicant, her father, performing cunnilingus on
her. (Tr. 179). Applicant had Minor 1°s legs pulled apart and pinned down so she could not move.
(Tr. 179). However, she was able to shove him off, and she ran to the bathroom. (Tr. 179-80).
Applicant then apologized, claimed it was an accident, and promised Minor 1 it would not happen
again. (Tr. 180-81). Applicant pleaded with her to exit the bathroom and go back to bed, promising
he would remain on the couch. (Tr. 180-81), Minor 1 eventually acquiesced and returned to the
bed, where she eventually fell back asleep. (Tr. 180-81).

However, Minor 1 again woke up to Applicant on top of her, pinning her down. (Tr. 181).
Minor 1 tried to break free but was unable to escape this time. (Tr. 181-82). Applicant said he
needed to finish what he started, and then forcibly raped Minor 1. (Tr. 181-82). When Applicant
finished raping her, Minor 1 fled to the bathroom, where she remained for the rest of the night.
(Tr. 182). Applicant fell asleep as if nothing had happened. (Tr. 182).

The next morning, Applicant threatened Minor 1 their family would be ruined if she told
anyone about the abuse. (Tr. 182). He told her that he had taken a pill in addition to drinking and
was unable to control himself. (Tr. 183). He threatened that she needed to keep the rape a secret
while forcefully grabbing her arm. (Tr. 183-84). Minor 1, afraid of Applicant and fearing the
potential consequences to the rest of her family, decided not to tell her family about the abuse. (Tr.

183, 187).
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However, that night, Applicant again raped Minor 1, this time inside the family’s new
home. (Tr. 184). Minor 1 again tried to fight Applicant off, but he had pinned her down, and she
was unable to break free. (Tr. 184-85). Applicant continued to rape Minor 1 several more times
while the rest of the family was in Summerville. (Tr. 185). Each time, Minor 1 unsuccessfully tried
to fight Applicant off. (Tr. 185). After each rape, Applicant threatened Minor 1 that their family
would be ruined if she told anyone. (Tr. 185, 187).

Minor 1 hoped her father’s sexual assaults would stop when the family moved into the new
home, but he continued to rape her. (Tt. 187). Initially, Minor 1 and her twin sister, Minor 2, shared
a room in the new house. (Tr. 187-88). While Minor 2 was asleep, Applicant would sneak into his
daughters’ bedroom, rape Minor 1, and then leave. (Tr.188). After a few months, Applicant
decided it would be good for Minor 1 to have her own bedroom due to on-going disputes between
her and Minor 2. (Tr. 189, 191-92). However, as soon as Minor 1 had her own bedroom, Applicant
began sleeping in Minor 1’s room nightly. (Tr. 192, 280). This made Mother upset and confused.
(Tr. 193-94, 281). Mother confronted Applicant about the inappropriate sleeping arrangement and
demanded Applicant return to their marital bed. (Tr, 281). In response, Applicant accused Mother
of having perverted thoughts and said she was jealous of Applicant’s close relationship with Minor
1. (Tr. 281-82). Applicant refused to stop sleeping in Minor 1’s bed. (Tr. 193, 282).

Applicant continued to constantly rape Minor 1 in the home. (Tr. 193). After a few months,
Minor 1 stopped fighting back. (Tr. 193). Additionally, shortly after moving to Camden, Applicant
began regularly carrying a gun, which he kept on a holster on his belt. (Tr. 193-94). Applicant
routinely kept ‘the gun attached to his pants while he was raping Minor 1. (Tr. 194-95). Applicant
never carried a gun before he started raping Minor 1. (Tr. 194, 199, 285). In addition to assaulting

Minor 1 at the family home, Applicant also raped Minor 1 when she accompanied him to jobsites
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for work. (Tr. 195-99). Minor 1 no longer wanted to help Applicant with work, but she felt she did
not have a choice because the family was financially dependent on Applicant, and he needed her
help. (Tr. 195-96).

Applicant continued threatening Minor 1 to keep her from reporting the abuse. (Tr. 199-
200). Minor 1 routinely had bruising on her body from Applicant pinning her down while raping
her. (Tr. 204-06). In addition to vaginally penetrating Minor 1 with his penis, Applicant would
also digitally penetrate her and fondle her breasts. (Tr. 206-07). Usually, when Applicant raped
Minor 1, he would ejaculate on her or beside her; however, occasionally, he would wear condoms
or just inseminate her. (Tr. 209-10).

By August 2012, Applicant had been raping Minor 1 for thirteen months. (Tr. 223). Minor
1 felt increasingly helpless and withdrew from the rest of her family. (Tr. 222, 224-25). She feared
the abuse would never end. (Tr. 222). Victim finally disclosed to Mother that Applicant had been
inappropriately touching her on August 11, 2012. (Tr. 223, 225-28, 299). Mother became
hysterical and immediately called her sister (Aunt) to tell her about the abuse and request that Aunt
call law enforcement. (T1. 229, 299). However, Mother did not confront Applicant about the abuse,
tell him she called Aunt, but made an excuse for why law enforcement was coming to the house.
(Tr. 299-300).

A short time later, law enforcement officers arrived at the home. (Tr. 230). When Applicant
saw law enforcement approaching, he told Minor 1 he wished she had warned him so he could say
goodbye to the rest of the family. (Tr. 231). Applicant then instinctively turned towards the
officers, unhooked his belt, emptied his pockets, and placed his hands behind his head. (Tr. 124,

146, 155). Law enforcement detained Applicant and walked him to a waiting patrol car. (Tr. 124).
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When Applicant walked by his wife, he claimed it “wasn’t all his fault™ and asked for one last kiss
from her. R. 236.

After being detained, Corporal Houser of the Kershaw County Sheriff’s Office Mirandized
Applicant and asked him if he wished to make a statement. (Tr. 125). Applicant responded he
understood his rights, then stated, “Whatever she says, that’s what happened. If she said it, it’s not
a lie.” (Tr. 125, 147, 164). At this point, Applicant had not yet been informed of the allegations
made against him or why he was being placed under arrest. (Tr. 147, 155).

Thereafter, Applicant was taken to the Kershaw County Sheriff’s Office, where he met
with the on-call investigator, Investigator Dill. (Tr. 124, 126, 163-64, 524-36). Applicant and Dill
spoke in an interview room equipped with audio and visual recording devices which recorded their
entire conversation. (Tr. 526-27). Dill re-Mirandized Applicant, and Applicant signed a waiver
indicating he understood his rights and wished to speak. (Tr. 527-31, ROA. 595). Applicant did
not deny the allegations and stressed he needed to make sure his story was “on the same page” as
Minor 1’s report because he did not want his statement to differ from hers. (Tt. 532). The interview
ended shortly thereafter, and Applicant was taken to the detention center. (Tr. 533-34).

Upon arriving at the detention center, Applicant asked to speak to Dill again. (Tr. 534).
Dill went to the detention center, asked Applicant if he wished to speak with him, and when
Applicant answered affirmatively, Dill transported Applicant back to the sheriff’s office for
another interview. (Tr. 534-35). When they returned, Dill brought Applicant into the same
interview room equipped with recording equipment, advised him of his rights, and Applicant again
signed a waiver indicating he understood his rights and wished to speak with law enforcement.
(Tr. 535-39, ROA. 596). In this second interview, Applicant admitted to placing his hand on the

inside of Minor 1°s leg while she slept and telling his wife that “this is not all my fault.” (Tr. 539).
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Mother testified she had known Applicant since third grade and had been married to him
for twenty years. (Tr. 268-69). She testified she had five children with Applicant, including the
twins, Minor 1 and Minor 2. (Tr. 268-69). She testified she and Applicant moved approximately
thirty times throughout their marriage, including a final move to Camden in July 2011. (Tr. 271,
275). She testified she began noticing a change in Minor 1 when the family moved to Camden.
(Tr. 274, 278-80). Additionally, she testified Applicant stopped sleeping in bed with her, and she
would routinely find him sleeping in Minor 1's bed. (Tr. 280-81). She testified she tried to
physically remove Applicant from Minor 1°s bed and told him she thought he was behaving
inappropriately. (Tr. 280-81). Applicant responded by telling her she was jealous of Minor 1 and
how close they were. (Tt. 282). Additionally, she testified Applicant stopped regularly having sex
with her when the family moved to Camden and only slept with her a couple of times during the
thirteen-month period when he was raping Minor 1. (Tr. 284-85). She testified she tried to talk to
Minor 1 about the changes in her behavior and whether Applicant was abusing her, but Minor 1
denied any abuse and refused to speak with her. (Tr. 286-87). She testified she also observed
Applicant being inappropriate with Minor 1, including untying her swimsuit top, wrapping his legs
around her, and feeling her breast. (Tr. 291-92). She testified Minor 1 eventually confided in her
on August 11, 2012, that Applicant had been touching her and she immediately got law
enforcement involved. (Tr. 296-300).

Minor 2, Minor 1’s twin sister, also testified about inappropriate behavior she had observed
between Applicant and Minor 1, including Applicant sharing a bed with Minor 1 nightly. (Tr. 340-
41). She also testified Minor 1°s behavior dramatically changed when the family moved to
Camden. (Tr. 367). She testified Applicant began carrying a gun in a holster on his belt when the

family moved, and he had not done this with prior to living in Camden. (Tr. 369).
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The family’s next-door neighbor, Martha Penrod, also testified regarding inappropriate
behavior she observed between Applicant and Minor 1, She recalled times she saw them behaving
oddly together in the water and seeing them snuggling on a hammock. (Tr. 444). Penrod further
testified she had previously twice informed law enforcement of her concern that Applicant was
molesting Minor 1. (Tr. 458).

The State presented testimony from Dr. Susan Luberoff, who treated Minor 1, and was
admitted as an expert in child abuse pediatrics. (Tr. 340-56). Dr. Luberoff testified she examined
Minor 1 on August 17, 2012. (Tr. 343-44). Dr. Luberoff testified she noticed notching at the seven
o’clock position of Victim’s hymen, which was consistent with penetrating trauma. (Tr. 348-56).
The State also presented expert testimony on child abuse assessment from Dr. Allison Foster, a
licensed clinical psychologist with extensive experience studying and treating child victims of
sexual abuse, over Applicant’s objections. (Tr. 467-522).

After closing arguments and jury instructions, the jury began deliberations. During
deliberations, the jury sent out a note asking what happens if everybody cannot reach an agreement.
(T.645). The trial court provided an explanation indicating she would have to declare a mistrial,
the case would be retried, and twelve other people would be selected to sit as a jury to consider the
case. She indicated:

And so I say that to tell you that I hope that you will continue
to deliberate. I understand that some of you may be thinking that it
may not be a unanimous verdict. I do want to let you know that you
can’t be forced into a unanimous verdict.

As T told you In your instructions, you are to remain with
your convictions and that is okay. But I do want you to keep an open
mind, to listen to each other and to continue to try. If y’all want to
discuss that in the jury room before coming back out here to hear
the remainder of the testimony, I’ll allow you to do that. Otherwise,
we can hear the remainder of the testimony. And let me just go ahead

and tell you that I think that we need to break at about midnight. If
y’all think you can have fruitful conversation still and that
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deliberations are still working, then I would like us to come back
tomorrow.

(T.646). The next day, the jury reconvened. The trial court received information a juror may have
taken notes overnight. The juror indicated he did not do any outside research, but instead wrote
down some of his own thoughts to share with the remainder of the jury. (T.651-6553). After further
deliberations, the jury reached its verdict finding Applicant guilty on all charges.

During sentencing, Pamela Edwards, one of Applicant’s aunts, spoke on behalf of
Applicant. She asserted the victim’s mother had a history of claiming sexual abuse. She
maintained Applicant was a “kind and generous man” and that he was an “over protective father.”
She also indicated that he was innocent, and she hired trial counsel to provide his defense. (T.667-
668). Other witnesses including another aunt and a friend also provided testimony about
Applicant being a good person and unable to commit the crimes for which he was accused. (T.668-
669).

IV. Issues Before This Court
In Applicant’s Application for Post-Conviction Relief filed on March 11, 2019, and

Applicant’s Amended Application for Post-Conviction Relief filed on March 21, 2022, Applicant

asserts and alleges:

1. Applicant’s Claims of Unlawful Arrest/Police Brutality

a. 1 was arrested without probable cause, and due only to an accusation made by
my angry and very upset 17 year old daughter, and the officers assuming that I
was guilty because I surrendered voluntarily. There were 3 officers walking
briskly toward me with their hands on their guns and my Daughter said to me
that they were there for me. I had a holster on and I wanted to make sure they
knew I was not armed. The officers said that I acted as if I knew why they were
there. My wife had just told me that they were there so she could file a report
on a gun that we had lost while horseback riding and that she would take care
of it. She even went out with the gun box in her hand. I had no reason to think
otherwise. She testified to this along with other statements that would have
validated my actions if my counsel would have re-cross examined her and the
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officers. I thought that I or we, were in trouble for the gun I lost since I, and
those in my house were not allowed to have guns present. My wife purchased
the guns.

. The RO put me in the back of the police car in August with the windows up and
proceeded to turn the heat on and left me locked in. (He offered testimony
without being ask, that the air was on). I had on long jeans and apparel suited
for horseback riding. I still have the clothes in reserve. I asked my counsel
repeatedly to get the dash cam video. The light was blinking. I also was not read
my Miranda Rights in the car as the RO claimed.

Applicant’s Claims of Ineffective Assistance of Counsel

My counsel failed to request specific instructions concerning my appearance in
the courtroom. I was taken back into custody at the start of the trial without
warning, even though I had not violated my probation for 3 years, with and
without an ankle monitor. I was not given fresh clean clothes or grooming items
for the entire duration of the trial. I wore the same dirty suit every day in court.
The jail put me in the drunk bin with another man with only a metal or concrete
bench. I slept in my wheelchair sitting up. I was not given a shower or any
grooming items. I could not shower, shave, or brush my teeth for the entire
week. My clothes and beard were unkempt and my hair was dirty. They also
took the band that held my hair back causing it to randomly fall in wiry strings.
It was as if they wanted me to look like a dirty man. I was dirty, tired, hungry,
and in severe pain.

- My counsel failed to make sure that my basic needs be met in the courtroom. I
was in severe pain from a recent back injury that occurred while I was hauling
Iumber and building a two story deck. I had a Doctor’s note to excuse me from
work and school that my attorney withheld from the judge. The judge ordered
a shock belt to be put on my waist for no apparent reason, further intensifying
my pain. I was already in a wheel chair and could not walk. I was given no
breaks even though the judge said at the beginning that she would take frequent
breaks in order for me to be more comfortable. No one followed through on
this. When there were breaks, I sat in the courtroom alone (except for the guard)
with no water, food, or bathroom breaks, causing me much discomfort and
constipation, which further intensified my pain. My attorney ask if I was getting
lunch on the first day and the judge said that it would have to come from the
jail, but no one followed through. The last day after observing me, my aunt
stayed in the courtroom while the others left. She loudly asks me if I had eaten
anything. I discreetly shook my head fearing that I would get shocked. (I had
only 2 small breakfasts at the jail for the entire week, no lunch, and no supper
since it had already been served when I got back to the jail.) She then asks the
officer why I was not getting food, for which he replied, “That he had no orders
for food or breaks for me”. She then demanded that it was my basic civil right
to be provided food. He left and came back approx. 30 minutes later with a
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brown paper bag containing 2 bologna sandwiches. I had started eating one
when the judge entered and the court was in session, so I could not finish. Please
check the courtroom video.

My Counsel had a large file of pictures, social media posts, private messages,
and letters from people (describing to me what was going on) that were
presented to her from family and friends that would have called the victim’s
and her mother’s credibility into question. These items would have contradicted
many inconsistent statements that my accusers made while testifying, had she
presented them. One example was that my accusers claimed that they were
isolated and had no friends. They had many friends and were supervised, not
isolated, which the many pictures would have revealed. She also withheld
pictures, comments and private messages that would have raised doubt
regarding the other testimonies of my accuser’s. My counsel failed to
investigate other concerns that she was made aware of through the years. I
preserve other examples that were withheld in court to discuss with counsel.

. My counsel waited until the Friday before court was to begin to get the
discovery. I had requested for her to release the discovery documents
throughout the 3 years for my family and I to review in order to offer important
information. She ignored my requests. There are many statements that I and
others could have challenged if we had been given access to the discovery.
From what I remember, the judge ruling at my bond hearing told the solicitor
to have full discovery and DNA investigation available within 30 days. That
was 3 years prior. My attorney never followed through on this order. In court it
was clear that my attorney had not spent much time reviewing the discovery
contents, or the other information that she was given in detail. My aunt received
a copy several weeks after trial. I have still not seen the discovery.

My counsel failed to seek records from DSS, Hospital Visits, or follow up
exams.

My attorney went to trial with no co-counsel. She had said before that she would
have assistance. My aunt told her the first day (Monday) that she (attorney) was
not prepared and needed help especially since there were 2 working for the
prosecution and that they were prepared. She replied “it’s okay; the jury will
see the 2 solicitors as bullying since [ am alone.” This can be confirmed.

. My counsel had 3 years to prepare me for a defense. She waited until the
Thursday before court to make a morning appointment even though we kept
inquiring to meet with her over the years. That Thursday morning, I could not
stand, walk or drive. My aunt sent repeated requests to give us another time to
come 80 she could drive from Charlotte, N.C., to pick me up in Camden, and
then drive me to Columbia. She (my aunt) also asks if she could come and
consult with my attorney herself and have me on audio or video. She did not
respond except to say that she had to pick up the discovery the next day (Friday).

1044

P 20f54 2019-CP-28-00236



1045

h. During the trial breaks, she (attorney) did not consult with me in preparation,
ask questions, or review my files. Instead she was reading a book.

1. My counsel would not contact or prepare any witnesses for my defense, this
was requested along with a list of people, several times during the 3 years, and
again on the first day of court. During the trial, there were people present,
(family and friends) who were willing to testify on my behalf. The first day of
court, my aunt told her that the prosecution was prepared and that she (attorney)
was not, and that she needed to call witnesses. My aunt also mentioned that the
social worker from DSS was not there and that she needed to be subpoenaed.
She replied to something to the effect of, their case being weak and her strategy
was to challenge her evidence. The state did not call DSS to testify. All of this
can be confirmed.

j- My attorney failed to subpoena Sally Williamson, the forensic interviewer. The
statements that were made to her by both daughters were different than in the
testimonies that they gave in court and could have brought such testimony into
question. The state did not call Sally Williamson.

k. My attorney failed to advise me, and schedule a polygraph and mental exam,
even though she was requested to by my aunt. I also requested a polygraph
several times while being held in detention after my arrest. The only witness
the prosecution could find to testify against me was my next door neighbor who
also hated my due to property disputes. There were several witnesses in court
that loved me, and my family, that would have testified on my behalf.

l. My counsel would not allow me to testify even though I made several requests
to do so. She also told my supporters in the courtroom to convince me to not
get on the stand due to my condition and because I was not prepared (this can
be confirmed). She had just asked the judge to allow my pain meds due to my
discomfort (pg. 555-556).

m. The jury did not have the needed opportunity to hear me declare and argue for
my innocence, where there was no evidence, only negative DNA, and where
the circumstantial evidence was not overwhelming, and mainly based on
opinions, hypothesis, and phenomenon. I preserve further details to discuss with
counsel.

n. My counsel allowed my police interrogation video to be presented as evidence
even though I had requested an attorney, lawyer or counselor (counsel) several
times in the interview while continuing to be interrogated. She also did not
object to a redacted version of the interview to be shown to the jury, where as
my request for help, a lawyer, attorney, and counselor was redacted.

0. My counsel failed to re-cross examine witnesses after inaccuracies were made.
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My counsel failed to bring up comments made by the investigators in the case
and discrepancies in their testimony and written statements

My counsel failed to question diagnostic comments from the medical doctor,
Dr. Susan Luberoff, or to seek other expert opinion in the matter.

My counsel failed to ask Dr. Susan Luberoff very obvious questions as to this
accusation and the physical exam or seek other expert opinions. She said she
was saving the obvious questions to bring up in her closing statements, which
she did not.

My counsel failed to re-cross Dr. Susan Luberoff after she changed her
statement (pg. 355, 356) from saying that her diagnosis was based on what she
was told and not from the exam evidence itself. There are more matters
concerning this exam that I would like to discuss with my counsel.

My counsel failed to re-cross examine the police officers comments that they
were based on assumptions, after the testimony of the accuser and her mother,
that would have brought their credibility and actions into question. I would like
to discuss this further with counsel.

My counsel did not object to the prosecutor emphasizing to the jurors, in her
closing statement that my accuser did not need to corroborate her story by
additional evidence. I believe this statement took the burden to consider
unreasonable doubt away from the jurors.

. My counsel did not object to my accuser’s twin sister testifying in the presence
of her mother in the courtroom. This twin daughter was initially in support of
me. She was afraid of her mother finding out that she had called her aunt and
my aunt to tell them what was happening. (These witnesses would have testified
to such if they had been allowed). My attorney was aware of this due to an email
and a phone conversation that was sent to her, (attorney) concerning this before
my bond hearing, which my daughter attended. She also visited me in jail. I
believe her testimony was a result of her being intimidated with her mother’s
presence in the courtroom. (The judge did allow the victim and her mother to
be sequestered from each other’s testimony).

. In closing argument, we had requested that my attorney add a very important
question to her argument, for which she left out. After the closing argument,
my aunt asks her why she left out the most obvious and important piece of the
puzzle of the entire trial. She replied, “I forgot, but the jurors will figure it out.”
They didn’t.

My counsel seemed disinterested in my defense and treated me with disregard
at trial. She frequently brought up questions while cross examining witnesses
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and then just dropped the matter, and moved on without pause. She also failed
to recognize the many contradictory statements that she could have revisited
during cross or used in re-cross examinations had she sought them. At the
beginning of trial, she commented to me that she and the solicitor were
neighbors and played ball together. She, the solicitor and the judge were friends
on social media. I believe this affected her performance in my defense and I
(and others) viewed her actions as seeming to not want the judge or solicitors
to be upset with her.

Applicant’s Claims of Judicial Bias

a.

I believe that the judge was biased toward me from the beginning with regard
to my treatment, my appearance, my basic needs, and comments made.

The judge said that I could only have one of the 4 medications that my doctor
had prescribed but the jail would not release it saying that they don’t administer
narcotics at the jail. It wasn’t until the last day before deliberations began, that
my attorney asks that I be allowed something for my pain. The judge replied
that while she wasn’t a doctor, she knew those meds should not be taken
together (even though they were legally prescribed) and allowed me to take one
of my prescribed meds before I left.

I believe the jurors were pressured to save time and come to a verdict before
going into weekend deliberations. To begin with the judge commenting on the
jurors before deliberation “I do not anticipate this trial going beyond this week
if anyone was concerned about it bleeding over into Monday, that’s not any sort
of anticipation. That’s not the radar screen that would happen in this case.” (pg.
552, line 18-21)

The jurors were struggling. They came back with a request (2:45, pg. 636) to
see the transcripts of mother Tammy and [Minor 1 and Minor 2], the interview
videos, State’s comments from closing statements, Officer Dill’s testimony,
Officer Houser, and Arc’s doctor statement. She commented that that was a lot
of testimony that would take a ot of time, and perhaps they could whittle it
down. (My counsel failed to argue this). The judge told the jurors that that
would be hours of testimony and sent them back to review their request, They
came back with smaller requests thereby deleting all above, except for [Minor
1] and the mothers testimony, and the first 3 arresting officers. I believe that it
would have been favorable to my defense for the jurors to review the Arc
doctor, [Minor 2’s], and Ofticer’s Dill’s testimony. My attorney failed to object.

At 5:05 the jurors requested to “SEE” the laws for reasonable doubt (pg. 640,
641). The judge again discouraged this by saying that she was supposed to send
the entire charge but she had a lot of scratch outs and that she would have to go
edit, and that there’s nothing wrong with her just reading the reasonable doubt
portion to them. My counsel failed to argue this even though the jurors
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requested to seeing it on paper. Some people (like me for instance)
understanding writing better than listening. The jurors also questioned how long
they would be staying tonight. The judge told the jurors that we are here for the
long haul as long as it takes until you come to a verdict. (pg. 644, 6-11).

f. 8:00 the jurors ask what if you don’t feel persuaded and your decision is final
(pg. 645, 14-15). The judge secemed agitated, and replied, “when [ declare a
mistrial, nobody wins. It means that this case is going to be retried and 12 other
people will sit in the very same seats that y’all are sitting in and hear the same
testimony and evidence that y'all received, and there’s no reason to think that
they would be smarter or more capable to reach a verdict.” (pg. 646, 1-10). She
then later reneged on staying for the long haul and said that they would break
at midnight until noon the next day. She later said again, (pg. 647, 19) “Like I
said, Nobody wins when there is a mistrial, okay”? I think that the jurors were
intimidated by these comments. (I later found out that she was not well during
my trial.)

g. Next day. A request was made for more testimony regarding Dr. Luberoff
findings and what the findings say equivocally (pg. 649, 18-22) and the hard
copy of the definitions of the charges. One juror was reported for writing notes
outside of the courtroom. The judge said well, I don’t need to see your notes as
long as they are just your feelings and thoughts (pg. 653, 25). The notes were
neither examined nor recorded. My attorney failed to inspect the notes.

h. Around 4:15-4:30 my attorney said that the judge was going to talk to the jurors
one more time. At 4:42, on Friday evening, they came back with a verdict, as
predicted by the judge, before the deliberations began. What did she say to the
jurors on her last visit.

i. Page 670, 14-19. After the verdict was read and before sentencing, the judge
quoted, “I think my sentence speaks for itself, but I do want to say one thing
that I think is important and that is to Ms. Maynard. I believe you. I believe
you.” Some of the jurors were viewed as being distressed outside the court by
others. I request that the jurors be interviewed regarding feeling pressured to
come to a verdict before Friday evening and what did the judge say during her
last visit to them, on Friday evening before the 5:00 closing.

Ineffective assistance of counsel for counsel Good’s failure to get trial continued due to
Applicant’s pain medication from Dr. Julie Taylor and failed to present paperwork related

to this to the trial judge;
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Ineffective assistance of counsel for Appellate counsel’s failure to raise the issue of judge
allowing hearsay from Cpl. Brooks Houser to victim’s mother’s statement to him re
vietim’s statements (p.122, line 14);

Ineffective assistance of counsel for counsel Good’s failure to object to hearsay testimony
from Officer Houser regarding CAD information “mother had found out recently that her
husband had forced their daughter to have sexual intercourse” (p.120, Line 11-13) and
defendant’s statement “whatever she says, that’s what happened. If she said it, it’s not a
lie.” (p.125, Lines 17-19, p.133, Lines 9-10);

Ineffective assistance of counsel for counsel Good’s failure to object to hearsay testimony
from Officer Houser regarding victim’s statement (p.131, Line 24-25, p.132, Lines 1-8);
Ineffective assistance of counsel for Applicant’s counsel Good’s failure to object to hearsay
from Officer Scott regarding defendant’s statement “whatever she says, that’s what
happened. If she said it, it’s not a lie.” (p.147, Line 19-20);

Ineffective assistance of counsel for counsel Good’s failure to object to hearsay and to
object to the solicitor misstating testimony by asking Officer Hathaway about defendant
stating “whatever she says is true” (p.166, Lines 14-15) following testimony by Hathaway
defendant stated “whatever she said” (p.164, Lines 5-6);

Ineffective assistance of counsel for counsel Good’s failure to object to testimony from the
victim regarding the Applicant showing her a “pomn video” as evidence of other crimes that
the Applicant was not on trial for (p.217, Line 16-21);

Ineffective assistance of counsel for counsel Good’s failure to object to hearsay testimony

from Tammy Price regarding victim answer to the question “is he touching you”, “every
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day” (p.299, Lines 1-2) and statements from victim regarding the assault (p.310, Lines 17-
21, p.311, Lines 10-18);

Ineffective assistance of counsel for Applicant’s counsel Good’s failure to object to hearsay
testimony from Tammy Price regarding defendant’s statement “it wasn’t all his fault.”
(307, Lines 3-5).

Ineffective assistance of counsel for Applicant’s counsel Good’s failure to object to hearsay

“testimony from Tammy Price regarding defendant’s statements as hearsay and evidence of

other crimes stating “just make it go away. I will pay you whatever you want” (p.311, Lines
25, p.312, Lines 1-3);

Ineffective assistance of counsel for counsel Good’s failure to object to hearsay testimony
from Tammy Price regarding defendant’s statements as hearsay and prejudicial regarding
statements religious views and reading the Bible (p.313, Lines 5-14);

Ineffective assistance of counsel for counsel Good’s failure to object to improper bolstering
offered by the state’s witness Dr. Susan Luberoff regarding her review of a medical
examtnation of the victim along with “her (victims) history” to be “consistent with sexual
abuse” (p.252, Lines 12-14). (Farid A. Mangal v. State of South Carolina, 781 S.E.2d 732);
Ineffective assistance of counsel for counsel Good’s failure to object to a leading question
and prejudicial statement calling for speculation by the witness Martha Penrod “what part
of James body was touching (victim)?” “So would that be his genitalia?” Followed by the
answer “yes I guess you could saw that” (p.452, Lines 9-10, 14-15);

Ineffective assistance of counsel for counsel Good’s failure to object to hearsay by Capt.
Steven Knafelc “I received a phone call from Tammy, she just told me of something on

some carpeting some bed spreads” (p.465, Line 3-5);
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18.  Ineffective assistance of counsel for counsel Good’s failure to call an expert in child abuse
assessment or child abuse pediatrics to counter the opinions of the state’s witnesses in these
areas. Bobby Joe Reeves v. State of South Carolina, 782 S.E.2d 747,

19.  Ineffective assistance of counsel for counsel Good’s failure to object to the admissibility
of defendant’s statement and to a leading question to Inv. t)ill by the state, “did he say he
needed to get his story on the same page as hers ?” (p.532, Lines 21-23);

20.  Ineffective assistance of counsel for counsel Good’s failure to object to the jury charge as
unconstitutionally coercive for failing to instruct the jury that they should not surrender
their conscientiously held beliefs simply for the sake of reaching a verdict. Also the charge
mentioned that the case would have to be retried in the event of a mistrial (p.645, Line 24,
25 to p. 646 Lines 1) and did not advise the jury that they have a right to not reach a verdict.
The State v. Billy Lemurces Taylor, 829 S.E.2d 723;

21.  Ineffective assistance of counsel for counsel Good’s failure to object to the state’s closing
as instructing the jury as to the law under S.C. Code § 16-3-657 as prejudicial and as it
caused confusion and an unconstitutional comment on the facts not allowed in a jury
charge. (p.568, Lines 14-17) State v. Witherspoon, 795 S.E.2d 685 (S.C. 2016); and

22.  Ineffective assistance of counsel for counsel Good’s failure to call character witnesses for
the defense including Michael B. Norwood.

Applicant proceeded forward on these allegations at the evidentiary hearing.

V. FINDINGS OF FACT AND CONCLUSIONS OF LAW
Applicant has alleged various claims of ineffective assistance of counsel against trial
counsel; ineffective assistance of appellate counsel; unlawful arrest and police brutality; and

judicial bias. This Court has thoroughly reviewed the record in its entirety. Additionally, this Court
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heard the testimony presented at the evidentiary hearing and was able to observe the witnesses
presented, which allowed the Court to scrutinize the credibility of all witnesses presented. This
Court finds Applicant has failed to meet the high burden required for the grant of post-conviction
relief and all allegations are denied with prejudice. Set forth below are the relevant findings of
facts and conclusions of law as required pursuant to S.C. Code Ann. §17-27-80 (1985).
A, Unlawful Arrest/Police Brutality

Applicant has raised two claims (Allegations la-b) related to what he perceived as an
unlawful arrest and mistreatment by the officers during his arrest. These issues are more
statements regarding his discontent with his arrest. They are not raised as claims of ineffective
assistance of trial counsel and his current counsel did not include any of the claims in his Amended
Application as claims of ineffective assistance of trial counsel. PCﬁ is not a substitute for an
appeal. Simmons v. State, 264 S.C. 417, 423, 215 S.E.2d 883, 885 (1974). PCR is only proper when
the application collaterally attacks the validity of the conviction or sentence. Al-Shabazz v. State,
338 S.C. 354, 527 S.E.2d 742 (2000). As a result, they are not cognizable under the Uniform Post-
Conviction Procedure Act (the Act). See S.C. Code Ann. § 17-27-20.

B. Ineffective Assistance of Trial Counsel

Applicant raises twenty-four claims (Allegations 2a-x) of ineffective assistance of trial
counsel in his pro se Application. Additionally, counsel for Applicant has raised seventeen
additional claims (Allegations 4, 6-21) of ineffective assistance of trial counsel in his Amended
Application. The Sixth Amendment to the United States Constitution guarantees a defendant the
right to effective assistance of counsel. U.S. Const. amend. VI; Strickland v. Washington, 466 U.S.
668 (1984); Lomax v. State, 379 S.C. 93, 665 S.E.2d 164 (2008).

In a post-conviction relief action, an applicant bears the burden of proving the allegations
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in his or her application. Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985). Where the
application alleges ineffective assistance of counsel as a ground for relief, the applicant must prove
that “counsel’s conduct so undermined the proper functioning of the adversarial process that [it]
cannot be relied upon as having produced a just result.” Strickland, 466 U.S. 668; Butler, 286 S.C.
at 442, 334 S.E.2d at 814.

Strickland does not guarantee perfect representation, only a “‘reasonably competent
attorney.”™ 466 U. S. at 687 (quoting McMann v. Richardson, 397 U. S, 759, 770 (1970));
Representation is constitutionally ineffective only if it “so undermined the proper functioning of
the adversarial process™ that the defendant was denied a fair trial. Strickland, 466 U.S. at 686. Just
as there is no expectation that competent counsel will be a flawless strategist or tactician, an
attorney may not be faulted for a reasonable miscalculation or lack of foresight or for failing to
prepare for what appear to be remote possibilities. See, generally, Id.

In evaluating allegations of ineffective assistance of counsel, the reviewing court applies
the two-pronged test outlined in Strickland, 466 U.S. 668. First, an applicant must prove that
counsel’s performance was deficient. Id.; Cherry v. State, 300 S.C. 115, 117, 386 S.E.2d 624, 625
(1989). Under this prong, the court measures an attorney’s performance by its “reasonableness
under prevailing professional norms.” Cherry, 300 S.C. at 117, 386 S.E.2d at 625 (quoting
Strickland, 466 U.S. at 690). The proper measure of performance is whether an attorney provided
representation within the range of competence required in criminal cases. Butler, 286 S.C. at 442,
334 S.E.2d at 814. “Counsel is strongly presumed to have rendered adequate assistance and made
all significant decisions in the exercise of reasonable professional judgment.” Id. (citing Strickland,
466 U.S. at 690). The applicant must overcome this presumption to receive relief. Cherry, 300

S.C. at 118, 386 S.E.2d at 625. “A fair assessment of attorney performance requires that every
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effort be made to eliminate the distorting effects of hindsight, to reconstruct the circumstances of
counsel’s challenged conduct, and to evaluate the conduct from counsel’s perspective at the time.”
Strickland, 466 U.S. at 689, 104 S.Ct. 2052. Second, counsel’s deficient performance must have
prejudiced the applicant such that “there is a reasonable probability that, but for counsel’s
unprofessional errors, the result of the proceeding would have been different.” Cherry, 300 S.C.
at 117-18, 386 S.E.2d at 625.

Although courts may not indulge “post hoc rationalization” for counsel’s decision making
that contradicts the available evidence of counsel’s actions, Wiggins, 539 U. S, at 526-527, neither
may they insist counsel confirm every aspect of the strategic basis for his or her actions. There is
a “strong presumption” that counsel’s attention to certain issues to the exclusion of others reflects
trial tactics rather than “sheer neglect.” Yarborough v. Gentry, 540 U. S. 1, 8 (2003) (per curiam).
After an adverse verdict at trial even the most experienced counsel may find it difficult to resist
asking whether a different strategy might have been better, and, in the course of that reflection, to
magnify their own responsibility for an unfavorable outcome. Strickland, however, calls for an
inquiry into the objective reasonableness of counsel’s performance, not counsel’s subjective state
of mind. Id. at 688; Harrington v. Richter, 562 U.S. 86 (2011)

With respect to prejudice, an applicant must demonstrate “a reasonable probability that,
but for counsel’s unprofessional errors, the result of the proceeding would have been different. A
reasonable probability is a probability sufficient to undermine confidence in the outcome.” Id. at
694. It is not enough “to show that the errors had some conceivable effect on the outcome of the
proceeding.” Id. at 693. Counsel’s errors must be “so serious as to deprive the defendant of a fair

trial, a trial whose result is reliable.” Id. at 687; Harrington, 562 U.S. 86.
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“Surmounting Strickiand’s high bar is never an easy task.” Padilla v. Kentucky, 559 U.S.
356, 371 (2010). An ineffective assistance of counsel claim can function as a way to escape rules
of waiver and forfeiture and raise issues not presented at trial, and so the Strickland standard must
be applied with scrupulous care, lest “intrusive post-trial inquiry” threaten the integrity of the very
adversary process the right to counsel is meant to serve. Strickland, 466 1.S. at 689-690. Even
under de novo review, the standard for judging counsel’s representation is a most deferential one.
Unlike a later reviewing court, the attorney observed the relevant proceedings knew of materials
outside the record and interacted with the client, with opposing counsel, and with the judge. It is
“all too tempting” to “second-guess counsel’s assistance after conviction or adverse sentence.” Id.
at 689; see also Bell v. Cone, 535 U. S. 685, 702 (2002); Lockhart v. Fretwell, 506 U. S. 364, 372
(1993). The question is whether an attorney’s representation amounted to incompetence under
“prevailing professional norms,” not whether it deviated from best practices or most common
custom. Strickland, 466 U.S at 690.

In assessing prejudice under Strickland, the question is not whether a court can be certain
counsel’s performance had no effect on the outcome or whether it is possible a reasonable doubt
might have been established if counsel acted differently. Wong v. Belmontes, 558 U. S. 15 (2009);
Strickland, 466 U.S. at 693. Instead, Strickland asks whether it is “reasonably likely” the result
would have been different. /d. at 696. This does not require a showing that counsel’s actions “more
[ikely than not altered the outcome,” but the difference between Strickland’s prejudice standard
and a more-probable-than-not standard is slight and matters “only in the rarest case.” Id. at 693,
697. The likelihood of a different result must be substantial, not just conceivable. Id. at 693;

Harrington, 562 U.S. 86.
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Based on this standard set forth above, this Court finds Applicant has failed to meet his
requisite burden of establishing any constitutional ineffectiveness of trial counsel as to any of his

various allegations. The allegations will be addressed in more detail below.

Failure to Provide Basic Needs

Applicant alleges (Allegations 2a-b) counsel was ineffective for failing to ensure he was
provided his basic needs. He testified at the hearing that he was not given food while in the
detention center and was not allowed a shower. He also maintained the officers put him in a shock
vest and told him if he spoke to his family, then they would shock him. He claimed he had unkept
clothes and could not maintain his person hygiene. His counsel testified that he may have been in
a sweatshirt or hoodie on the first day of trial, but that he was in a suit the remaining days.
Additionally, she indicated he did not have lunch the day they took him into custody but got him
sandwiches. Further, she indicated he was treated the same as everyone else in the detention center
from that point forward and never was asked to do anything more regarding his basic needs.

Initially, these claims do not appear to be cognizable under the Act because they relate to
conditions of his confinement. “PCR is a proper avenue of relief only when the applicant mounts
a collateral attack challenging the validity of his conviction or sentence as authorized by Section
17-27-20(a).” Al-Shabazz v. State, 338 S.C. 354, 367, 527 S.E.2d 742, 749 (2000) (emphasis in
original).

Even if the allegations are construed as claims of ineffective assistance of counsel, this
Court finds them without merit. Counsel’s testimony was credible. Counsel indicated the steps

she took to ensure Applicant’s needs were met and her belief he was properly attended to while in
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the detention center. This Court finds counsel was not deficient because she utilized reasonable
effort and means to ensure his basic needs were met and her representation did not fall below an
objective standard of reasonableness. See Strickland, 466 U.S. at 687-88, 104 S.Ct. 2052.
Additionally, while this Court finds the allegations unfortunate if true, Applicant has failed to
establish prejudice sufficient to undermine the outcome of the trial. See Taylor v. State, 404 S.C.
350, 359, 745 S.E.2d 97, 102 (2013) (“[T]he applicant must demonstrate he was prejudiced by
counsel’s performance in such a manner that, but for counsel’s error, there is a reasomable
probability the result of the proceedings would have been different.””); Cf. People v. Payne, 774
N.W.2d 714, 722 (Mich. Ct. App. 2009) (finding even if counsel failed to object to defendant’s
appearance at trial, including his “wild beard,” relief not warranted because defendant could not
establish that, but for counsel’s error, the outcome of his trial would have been different).
Accordingly, this Court finds Applicant has failed to meet his burden of proving trial counsel was
both deficient and any deficiency caused him sufficient prejudice to find the result of the
proceeding would have been different.
Failure to Call Witnesses

Applicant raises various claims of ineffective assistance of counsel for failing to call
various individuals as witnesses. (Allegations 2c, 2i-j, 2r, 17, and 21). In particular, he maintained
counsel should have called Michael Norwood and Pamela Edwards as witnesses regarding
Applicant’s good character as well as to refute allegations made by the victim and the victim’s
mother regarding Applicant’s controlling nature. Additionally, he contends counsel should have
called Sally Williamson, the forensic interviewer, to testify as well as experts to counter the State’s

expert testimony.

I%QB of 54 2019-CP-28-00236



1058

Initially, Applicant failed to present the testimony of the forensic interviewer or any experts
at the PCR hearing. The South Carolina Supreme Court has “repeatedly held a PCR applicant mitst
produce the testimony of a favorable witness or otherwise offer the testimony in accordance with
the rules of evidence at the PCR hearing in order to establish prejudice from the witness’ faiture to
testify at trial.” Bannister v. State, 333 S.C. 298, 303, 509 S.E.2d 807, 809 (1998} (emphasis in
original). Because Applicant failed to produce the testimony of the forensic interviewer or any
experts, he failed to establish the requisite prejudice to grant relief.

Applicant claims he wanted trial counsel to call Pamela Edwards as a witness to dispute
statements by the victim and as a character witness. Applicant presented the testimony of Pamela
Edwards at the hearing. She indicated she could have testified the victim did have friends and a
social life to refute her testimony Applicant would not allow her to have friends and that he kept
her isolated. Further, Ms. Edwards testified neither victim nor the victim’s mother seemed hurt or
traumatized by Applicant’s arrest and the victim was not acting like a victim. Finally, she did
acknowledge she was called to testify during sentencing in mitigation.

Applicant also called Michael Norwood as a character witness. He indicated he and his
family spent considerable time with Applicant and his family, Mr, Norwood indicated his children
stayed at Applicant’s house and that he trusted Applicant with his family and children. He testified
that many people were working on his mom’s house at the time the victim alleged she was raped
by Applicant, However, he acknowledged he was never behind closed doors with Applicant and
the victim and that at his mother’s house he was not with them at all times.

Trial counsel testified she considered calling witnesses, including Mr. Norwood and Ms.
Edwards. She testified that they did not have anything to offer about the actual allegations. She

indicated her strategy was to show the victim and the mom were motivated to make up the
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allegations in order to get away from Applicant. Trial counsel testified her strategy was to portray
Applicant as controlling and that the victim was seeking to get away from him. Testimony about
her having lots of friends would not have been beneficial to that strategy. Further, she believed
last argument was important to have the final say before the jury explaining their theory on why
the victim fabricated the charges.

“Counsel’s performance is accorded a favorable presumption, and a reviewing court
proceeds from the rebuttable presumption that counsel ‘rendered adequate assistance and made all
significant decisions in the exercise of reasonable professional judgment.’ ” Smith v. State, 386
S.C. 562, 567, 689 S.E.2d 629, 632 (2010) (quoting Strickland, 466 U.S. at 690, 104 S.Ct. 2052).
This Court’s analysis is “focused on the strategic considerations of counsel in balancing the
potential benefits of calling a particular witness against the identifiable risks.” Buckson v. State,
423 S.C. 313, 320, 815 S.E.2d 436, 440 (2018). Additionally, this Court “must indulge a strong
presumption that counsel’s conduct falls within the wide range of reasonable professional
assistance.” Strickland, 466 U.S. at 689, 104 S.Ct. at 2065, 80 L..Ed.2d at 694.

This Court finds trial counsel articulated a valid and reasonable trial strategy in light of the
evidence presented at trial against Applicant. As part of that strategy, trial counsel believed it best
to have the final argument before the jury to set forth their theory on why the victim would make
up the allegations against Applicant. Additionally, the witnesses Applicant now claims should
have been called were known to trial counsel, considered by trial counsel as witnesses, and
ultimately did not have enough to offer into evidence to warrant calling and upsetting the trial
strategy. As a result, I find Applicant has not met his burden of proving trial counsel was deficient
for failing to call the witnesses presented at the hearing. Finally, this Court finds Applicant has

failed to demonstrate sufficient prejudice to undermine the Court's confidence in the outcome of
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the trial. Accordingly, this Court finds Applicant has failed to meet his burden of proving trial
counsel was both deficient and any deficiency caused him sufficient prejudice to find the result of
the proceeding would have been different.

Failure to Investigate or Prepare Defense

Applicant raises various issues claiming trial counsel was ineffective for failing to
investigate or prepare a proper defense for trial. (Allegations 2d-g, 2k). He asserts trial counsel
should have obtained full discovery, records from DSS and other entities, and a polygraph of
Applicant. Further, he maintains she failed to consult or prepare any defense. Counsel must, at a
minimum, make some effort to interview potential witnesses identified by the defendant, and make
an independent investigation of the facts and circumstances of the case. Edwards v. State, 392 S.C.
449, 456, 710 S5.E.2d 60, 64 (2011); Walker v. State, 407 S.C. 400, 405, 756 S.E.2d 144, 147
(2014).

Initially, Applicant failed to provide copies of the DSS records or records from other
entities he believed trial counsel should have obtained. As a result, he cannot establish prejudice
because this Court is unable to properly consider and judge the necessity of the records. See
Jackson v. State, 329 §.C. 345, 495 S.E.2d 768 (1998) (applicant failed to establish prejudice from
counsel’s failure to investigate where he failed to substantiate his claims at PCR hearing through
testimony or records); Moorehead v. State, 329 S.C. 329, 334, 496 S.E.2d 415, 417 (1998) (stating
failure to conduct an independent investigation does not constitute ineffective assistance of counsel
when the allegation is supported only by mere speculation as to the result).

As to the polygraph, the results would have been inadmissible at trial on the question of
innocence or guilt. As a result, Applicant cannot establish how trial counsel was deficient by

failing to obtain a polygraph or how he was prejudiced by the failure. See State v. Johnson, 334
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S.C.78,90,512 S.E.2d 795, 801 (1999) (“Evidence regarding the results of a polygraph test or the
defendant’s willingness or refusal to submit to one is inadmissible.”); State v. Wright, 322 S.C.
253, 255, 471 S.E.2d 700, 701 (1996) (“Generally, the results of polygraph examinations are
inadmissible because the reliability of the polygraph is questionable.”).

Finally, this Court considered testimony regarding discovery from both Applicant and trial
counsel. While Applicant alleged trial counsel failed to obtain discovery or discuss discovery with
him, trial counsel presented contrary testimony indicating she sought and obtained discovery early
in her representation and met with Applicant upon receipt of the discovery. Trial counsel indicated
she did not give copies of the discovery to Applicant at his request because he did not want other
inmates to see it. She also testified she provided discovery to Ms. Edwards and received notes
back and had discussion with both Ms. Edwards and Applicant regarding the discovery.

Trial counsel indicated there were few defenses available to Applicant based on his
testimony and the evidence against him. She indicated she attempted to have videos suppressed
because of references to the need for counsel. This is supported by the trial record. (T.16-62; 85-
87). She testified the only defense was that Applicant did not commit the crimes and the victim
and her mother were trying to use the allegations to get him out of the family. According to trial
counsel, this was the strategy utilized throughout trial.

This Court finds trial counsel’s testimony credible and finds Applicant has failed to
establish trial counsel’s investigation and preparation related to discovery from the State fell below
prevailing professional norms. Trial counsel conducted more than the minimum required
investigation to review discovery, identify witnesses, and construct a defense. Accordingly, this
Court finds Applicant has failed to meet his burden of proving trial counsel was both deficient and

any deficiency caused him sufficient prejudice to find the result of the proceeding would have been
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different. As a result, Applicant has failed to meet his burden to establish trial counsel was
ineffective for failing to properly investigate his case or prepare a defense.
Failure to Have Co-Counsel

Applicant claims trial counsel was ineffective because she failed to have co-counsel after
she indicated to his family that she would have assistance and because there were two solicitors
representing the State. Trial counsel testified she was prepared and did not need co-counsel. This
Court finds trial counsel’s testimony to be credible. This Court is unaware of any requirement that
counsel have co-counsel at trial. Instead, the question is whether counsel was prepared to go
forward, and this Court concludes trial counsel was properly prepared. Additionally, Applicant
has failed to demonstrate anything trial counsel failed to do which could have been done with co-
counsel or any way he was prejudiced by trial counsel’s failure to have co-counsel during trial. As
a result, Applicant has not met his burden of proof to show trial counsel was ineffective.

Failure to Allow Applicant to Testify

Applicant claims trial counsel prevented him from testifying and that he wanted to testify
on his own behalf. (Allegations 21-m). At the hearing, he testified trial counsel would not let him
testify and suggested to his family that he should not testify. Trial counsel, however, testified she
always gives her opinion regarding a defendant testifying at trial, but leaves the decision to them.
She explained the benefit of last argument to Applicant and also considered how he would do on
the stand in recommending he not testify at trial. Ultimately, she testified it was his determination
not to testify and her recommendation even at the hearing would be that he would not testify.

Trial counsel’s testimony is credible and further supported by the trial record in this case.

After putting Applicant under oath, the trial court began its colloquy related to his decision to

testify. The court specifically explained:

Pafd@d of 54 2019-CP-28-00236



1063

We have reached the stage of the trial where you may present your

defense. You have the right to claim the protections given to you by

the Fifth Amendment to the Constitution and that amendment states

in part no person shall be compelled in any criminal case to be a

witness against himself. This means you can’t be required to testify

in this case. You have a right to testify on your own behalf, but no

one can make you do that and this is a personal right and no one can

make the decision about whether to testify except for you.
(T.557-558). The trial court the explained that his decision must be freely, voluntarily and
intelligently made and, again, reiterated: “It is left entirely up to you whether you testify or not.”
(T.558). The trial court allowed Applicant to consult with his attorney and family and then this
colloquy occurred:

THE COURT: Have you discussed with your lawyer whether or not
to testify?

MR. MILLER: Yes, ma'‘am. I feel like I already have.

THE COURT: And do you wish to testify?

MR. MILLER: No, ma'am.
(T.559). As a result, the record demonstrates Applicant was provided every opportunity to testify
and voluntarily chose not to testify on his behalf. This Court does not view that decision in
hindsight, but instead only considers it at the time it occurred. See Strickland, 466 U.S. at 689,
104 S.Ct. at 2065, 80 L.Ed.2d at 694 (“a fair assessment of attorney performance requires that
every effort be made to eliminate the distorting effects of hindsight.”). This Court finds Applicant
has failed to meet his burden of proving trial counsel was both deficient and any deficiency caused
him sufficient prejudice to find the result of the proceeding would have been different.
Accordingly, this Court finds Applicant has failed to establish counsel was ineffective in providing
him advice not to testify and that the record demonstrates the decision not to testify entirely

belonged to Applicant.
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Failure to Suppress Statements

Applicant maintains trial counsel was ineffective for failing to suppress the video recorded
interrogations presented as evidence. (Allegation 2n). He asserts he requested counsel move to
suppress the video several times. Additionally, he contends trial counsel should have objected to
the redacted versions of the videos being admitted.

This Court notes the trial court conducted a hearing pursuant to Jackson v. Denno, 378 U.S.
368, 376-77, 84 S.Ct. 1774, 12 L.Ed.2d 908 (1964) (entitling a defendant in a criminal case to an
evidentiary hearing on the voluntariness of a statement). At the hearing, trial counsel articulated
her objection to the admission of the statement including that Applicant requested counsel. (T.60-
61). Here, the trial judge determined that the statements given in the interrogation video were
voluntary and any requests for counsel were ambiguous and not a violation of Applicant’s
constitutional rights. (Tr. 87).

In order to eliminate any prejudice to the defendant from the jury hearing he might want to
speak with counsel prior to discussing the charges, the judge had the State play a redacted version
of the video removing the ambiguous requests for counsel. Counsel already matntained her
objections to the statement being entered but sought to protect Applicant from any adverse
inferences the jury could take from the request. (T.59-61). While the Applicant takes issue with
the redacted video being played for the jury without objection, this Court finds he has failed to
show how this prejudiced the outcome of this case when the redactions made were for his benefit.
See State v. Mazique, 419 S.C. 282, 298, 797 S.E.2d 730, 738 (Ct. App. 2016) (finding trial court
did not err in allowing the State to play only redacted portions of police interviews to eliminate

prejudice to the defendant). Accordingly, this Court finds Applicant has not met his burden of
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proving trial counsel was deficient in her representation or he was prejudiced by the decisions she
made regarding the recordings of his statements.
Failure to Adequately Cross-examine Witnesses

Applicant raises multiple claims regarding trial counsel’s alleged failure to properly and
adequately cross-examine witnesses during trial. (Allegations 20-q, 2s-t). He asserts trial counsel
failed to raise discrepancies in the testimony and written statements of investigators, failed to
question comments from the State’s medical expert, should have conducted re-cross examination
on witnesses regarding their inaccuracies and discrepancies in testimony. At the hearing,
Applicant failed to elaborate on most of these claims or indicate what questions should have been
asked or what testimony, discrepancies, inaccuracies should have been exploited by trial counsel.
The only question he specifically presented testimony regarding was a desire for trial counsel to
cross-examine the medical expert about how the victim never became pregnant even though she
was allegedly raped so many times.

Additionally, a review of the transcript of the trial demonstrates trial counsel cross-
examined the State’s witnesses, including the State’s expert witnesses. She testified she was able
to bring out all the relevant and important information during cross-examination consistent with
their overall defense strategy. Additionally, she testified she was able to keep out the testimony
of the victim that she had multiple miscarriages during that time, and she thought asking that
question would have been a problem.

In addition to finding trial counsel’s testimony to be credible and the record supporting her
testimony that she cross-examined witnesses and excluded potentially damaging testimony about

Ipossiblc miscarriages by the victim, the Court finds Applicant failed to meet his burden of proof.

He has not provided this Court with any specifics regarding his allegations other than the one
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question about how the victim could not become pregnant. As trial counsel surmised, this could
have opened the door to very damaging testimony about the possibilities of miscarriages. As a
result, counsel was not deficient in failing to ask the one specific question presented at the hearing
that Applicant believes should have been asked. Accordingly, this Court finds Applicant has filed
to meet his burden of proving trial counsel was both deficient and any deficiency caused him
sufficient prejudice to find the result of the proceeding would have been different.
Failure to Object to Closing Argument
Applicant claims trial counsel failed to object to arguments made by the Solicitor that the
victim’s testimony need not be corroborated in order to be believed. (Allegations 2u and 20). He
maintained trial counsel should have objected when the solicitor argued:
The legislature recognizes that these are crimes of secrecy and they
are shameful so unlike armed robberies and unlike murders,
sometimes, oftentimes there are no other witnesses. Luckily in this
case there were other witnesses that corroborated the victim’s
testimony and I'll get to that because there were plenty that
corroborated the victim’s testimony including the defendant
himself. But the law does state as it relates to criminal sexual

conduct in the State of South Carolina, the testimony of the victim
need not be corroborated.

(T.568).

While the above language, which comes from S.C. Code Ann. § 16-3-657, is not
appropriate for a judge to charge to the jury, nothing limits the State’s ability to argue there is no
need for corroboration. See State v. Stukes, 416 8.C. 493, 499, 787 S.E.2d 480, 483 (2016) (finding
the corroboration charge should no longer be given). Even though the charge should not be given,
it 18 a correct statement of the law. Because there was no legal basis on which counsel should have
objected to the argument by the State, trial counsel cannot be considered deficient. Additionally,

because it is a legally correct charge and the State presented corroborating testimony from the
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sister, mother, and neighbor as detailed above, there can be no prejudice from the failure to object
to this particular statement. This Court finds Applicant has failed to meet his burden of proving
trial counsel was both deficient and any deficiency caused him sufficient prejudice to find the
result of the proceeding would have been different. Accordingly, Applicant has failed to meet his
burden of proof to establish trial counsel was ineffective for failing to object to the closing
argument.
Failure to Object to Mother in Courtroom

Applicant contends trial counsel should have objected to the victim’s twin sister testifying
while the mother was in the courtroom because the testimony was the result of the witness being
intimidated by her mother’s presence. (Allegation 2v). Applicant did not present any testimony or
evidence supporting this claim at the PCR hearing, The victim’s sister did not testify, nor was
there any evidence of intimidation by the mother at the hearing. Further, the trial court’s order on
sequestration specifically ended upon the testimony of each witness and so there would have been
no basis to prevent the mother from being in the courtroom absent evidence of intimidation.
(T.93). Accordingly, this Court finds Applicant has filed to meet his burden of proving trial counsel
was both deficient and any deficiency caused him sufficient prejudice to find the result of the
proceeding would have been different.

Failure to Consult or Participate

Applicant contends counsel failed to consult with him during trial or pay attention to the
proceedings and, instead, was disinterested and reading a book. (Allegations 2h and 2x). At trial,
Applicant testified trial counsel did not consult with him other than to write the word “bullsh*t”

on a piece of paper. He stated she spent her time reading a book or playing on her phone.
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Trial counsel testified she did discuss strategy and defenses with Applicant. She further
indicated she gave him a notepad to make any notes or to provide her with information and she
did not remember him writing anything down. Trial counsel explained she arrived early before
trial and would read or would read while on lunch break, but otherwise was fully attentive during
trial,

This Court finds trial counsel’s testimony to be credible. A review of the trial record,
demonstrating numerous objections by counsel and thorough cross-examination of witnesses,
supports counsel’s assertion she was involved in trial and not disinterested or distracted.
Accordingly, this Court finds Applicant has failed to meet his burden of proving trial counsel was
both deficient and any deficiency caused him sufficient prejudice to find the result of the
proceeding would have been different.

Failure to Present Documentation on Medical Condition and
Failure to Get Trial Continued

Applicant maintains trial counsel failed to make a full and complete argument in favor of
having his trial continued so that he could obtain medical treatment and because he was unable to
properly assist in his defense because of his condition. (Allegation 4). At the hearing, Applicant
presented multiple pages of medical documents purportedly related to his need for medical
treatment for his back as well as supporting his need for prescription medication. Applicant’s
Exhibits 1-4. Applicant was asked to identify Applicant’s Exhibit 1, documents from Sentinel
Health, and he was unable to identify all the pages and was unable to say if he gave them to trial
counsel. When later addressing Applicant’s Exhibits 2-4, Applicant indicated they were some of
the paperwork available to present to the judge supporting his need for back surgery and
medications. He asserted trial counsel did not want to present all of the pages to the trial court

because she did not want the judge to see Applicant was a daily smoker. He also claimed trial
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counsel told him that she could not ask him to fall out of his wheelchair, but if he did it would help
continue the case.

Pamela Edwards also testified that Applicant had medical issues with his back and that
Applicant’s Exhibits 1-4 detailed those conditions and treatment. However, she testified she
assumed but did not know if trial counsel had the paperwork at trial.

Trial counsel testified she tried to meet with Applicant the week before trial and he pushed
her off. It was then she probably had notice of the back issue and the possible need for a
continuance. She testified she asked him to get her whatever he could so she could address it with
the judge. She testified Respondent’s Exhibit 1 was the only documentation Applicant provided
her and she gave it to the trial court for consideration during her motion for a continuance. Also,
a review of the motion for a continuance shows counsel presented to the trial court Court’s Exhibit
1, which was the same email document as Respondent’s Exhibit 1 from the PCR hearing.
Additionally, counsel indicated she requested he be able to take his medications when she found
out he was not taking them. A review of the trial record demonstrates trial counsel requested the
medications, which were reviewed by the trial court. (T.555-556). The trial court allowed him to
be transported with the two medications for which he was able to show prescriptions in his name.

'This Court finds trial counsel’s testimony to be credible. This Court finds neither Applicant
nor any of his witnesses could testify with certainty which documents were given to trial counsel
prior to the hearing. This Court finds his statement that trial counsel refused to present relevant
documents because she did not want the trial court to find out he was a daily smoker is not credible.

The Court has reviewed the trial transcript and the motion made by trial counsel and holds counsel
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was not deficient in her request for a continuance or in presenting what was available to the trial
court for consideration.! |

This Court also notes that Applicant made no sl;owing of how he was prejudiced by not
receiving the continuance. He did not provide any evidence or testimony he was unable to assist
in his defense nor did he provide any evidence which would have come to light had a continuance
been granted. This Court finds Applicant has failed to meet his burden of proving trial counsel
was both deficient and any deficiency caused him sufficient prejudice to find the result of the
proceeding would have been different. Accordingly, Applicant has not met his burden of
establishing trial counsel was ineffective for failing to present documentation to the trial court or
get Applicant’s trial continued.

Failure to Object to Hearsay Testimony

Applicant raises numerous allegations that his trial counsel was ineffective for failing to
object to hearsay during trial. (Allegations 6-9, 11-14, 16, 18). Applicant maintains trial counsel
should have objected to testimony by law enforcement relaying statements made by Applicant
either when they confronted him or at other times. Additionally, he contends statements by the
victim testified to by others were hearsay and required an objection.

Allegations 6, 8, 9, 11-13, and 18 all involve trial counsel’s failure to object to hearsay
testimony when the statements were statements made by the defendant. Pursuant to Rule
801(d)(2)(A), SCRE, a statement is not hearsay if “[t]he statement is offered against a party and is

. . - the party’s own statement in either an individual or a representative capacity.” See also, State

! This Court also notes the denial of the motion for a continuance was the subject of one of the
issues raised in Applicant’s direct appeal, and the Court of Appeals found the denial was not an
abuse of discretion by the trial court. See State v. Miller, Op. No. 2018-UP-121 (S5.C.Ct.App.

filed March 21, 2018).
Pa%f 54 2019-CP-28-00236



1071

v. Gilchrist, 342 S.C. 369, 373 n.3, 536 S.E.2d 868, 870 n.3 (2000) (finding admission by
defendant was admissible). As a result, there was no legal basis for trial counsel to object to the
various statements made by the defendant because they were not hearsay and were properly
admitted. Accordingly, trial counsel could not be deficient for failing to object.

Allegations 7 and 11 maintain testimony by the mother or Officer Houser regarding
disclosures made by the victim should have been objected to as hearsay. Both of the statements
relate to the time or place where the various assaults by Applicant occurred. Both statements are
not hearsay pursuant to Rule 801(d)(1)(D), SCRE (A statement is not hearsay if “[t]he declarant
testifies at the trial or hearing and is subject to cross-examination concerning the statement, and
the statement is . . . consistent with the declarant’s testimony in a criminal sexual conduct case or
attempted criminal sexual conduct case where the declarant is the alleged victim and the statement
is limited to the time and place of the incident.”). As a result, there was no legal basis upon which
trial counsel could have objected to the testimony, and so this Court finds counsel cannot be
deficient in her representation of Applicant.

Applicant’s final allegation regarding hearsay, Allegation 16, relates to testimony by
Captain Knafelc that he received a call from the victim’s mother with information regarding
“something on some carpeting and some bed spreads and pillows that possibly could be some sort
of bodily fluid.” (T.465). Trial counsel indicated she did not object to the testimony because she
did not believe it was admitted for the truth of the matter asserted. See Rule 801(c), SCRE
{defining hearsay as “a statement, other than one made by the declarant while testifying at the trial
or hearing, offered in evidence to prove the truth of the matter asserted” (emphasis added)).
This Court finds it was entirely reasonable for counsel to believe the State did not introduce the

statement of the mother for the truth of the matter asserted, but instead to explain why Captain
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Knafelc obtained the search warrant he was discussing and why SLED went out to the site. Asa
result, this Court finds trial counsel was not deficient in failing to object to the testimony.
Accordingly, this Court finds Applicant has failed to meet his burden of proving trial counsel was
both deficient and any deficiency caused him sufficient prejudice to find the result of the
proceeding would have been different.

Failure to Object to Doctor’s Testimony

Applicant alleges his trial counsel was ineffective for failing to object to testimony by Dr.
Luberoff that the medical examination she performed when considered with the victim’s history
was consistent with sexual abuse. (Allegation 12). He maintains it was impermissible bolstering.

Dr. Luberoff testified the victim had a “finding on her hymen that can be the result of
trauma or injury to the hymen.” (T.349). Dr. Luberoff testified victim had a “notch” in her hymen
that was “likely the result of penetrating trauma to her vaginal area, to her hymen.” (T.352). The
State asked: “And is that finding along with her history consistent with sexual abuse?” Dir.
Luberoff responded: “It is.” (T.352). On cross-examination, trial counsel got Dr. Luberoff to
admit the notch could have been made by other injuries and not just sex. (T.353). Significantly,
trial counsel asked: “And based on your examination without any history or anything ¢lse you
cannot state that she was abused, can you?” Dr. Luberoff answered: “Based just on the
examination, no.” (T.355).

Trial Counsel testified she did not want to bring attention to the statement by the doctor
but sought to challenge it on cross-examination. She further indicated the statement did not go
contrary to her trial strategy of trying to tie the State’s witnesses to the victim so that she could
attempt to discredit the victim by asserting the allegations were fabricated in order to get Applicant

out of the family. Additionally, she stated she believed she brought out significant points on cross-
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examination about the possibility of other causes of the penetrative injury and the fact that the
examination alone did not indicate sexual abuse.

This Court finds counsel was not deficient for failing to object. This Court finds she
articulated valid reasons for not objecting including not wanting to bring attention to the statement
and her desire to build a house of cards on the testimony of the victim and then challenge the
victim’s credibility.

Even if deficient, this Court finds Applicant has failed to demonstrate prejudice from the
failure to object. Generally, the failure to object is prejudicial and warrants a grant of relief when
the entirety of the State’s case is premised on the victim’s testimony. See e.g., Thompson v. State,
423 S.C. 235, 814 S.E.2d 487 (2018) (finding failure to object to bolstering testimony was
prejudicial because no testimony other than that of the victim linked defendant to the crime).
However, in this case there is more than just the testimony of the victim, and so this Court finds
there is not a reasonable probability that the result of the trial would have been different.

The Court of Appeals recently articulated the standard for the Court to consider in
determining prejudice from a claim of bolstering:

The determination whether a bolstering error [prejudiced the
outcome of 2 trial] depends on whether the case turn[ed] on the
credibility of the victim, The outcome of a trial turns on the
credibility of the victim when the State presents no physical
evidence or relie[s] solely upon the victim’s testimony to establish
the details of the crime . ...”
Chappell v. State, 429 §.C. 68, 80, 837 5.E.2d 496, 502 (Ct. App. 2019) (internal quotation marks
and citations omitted). Additionally, the Supreme Court has stated:
However, for the evidence to be “overwhelming” such that it
categorically precludes a finding of prejudice . . . the evidence must
include something conclusive, such as a confession, DNA evidence

demonstrating guilt, or a combination of physical and
corroborating evidence so strong that the Strickland standard of “a
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reasonable probability ... the factfinder would have had a reasonable
doubt” cannot possibly be met.

Smalls v. State, 422 5.C. 174, 191, 810 S.E.2d 836, 845 (2018) (emphasis added). This Court finds
this case presents the combination of physical evidence and corroborating evidence so strong that
the Strickland standard cannot be met.

There was extensive testimony by the victim regarding the abuse, the nature of the abuse,
and the circumstances of the abuse. She explained how he would get into bed with her and rape
her, even when she shared a room with her twin sister. (T.188). She testified that once she got her
own room, Applicant would sleep in her room instead of with her mom. (T.192-193). In addition
to the rape, she testified about Applicant lying in the hammock with her and being on the dock
with her where he would “smack [her] butt or just hug on [her] and rub on [her].” (T.212).

This Court finds, based on a review of the record, significant portions of the victim’s
testimony were corroborated by other witnesses. The victim’s mother testified throughout her
marriage she shared a bed with Applicant until they moved to Camden, where the rapes of victim
began. She testified she found him sleeping in the bed with their daughter. She indicated he never
slept in the bed with the twin daughter, only the victim. Further, when she confronted him about
it, he asserted how close he and his daughter were made her jealous. (T.281-282). The victim’s
mother further testified she and Applicant had a healthy sex life prior to moving to Camden, but
after moving they only had sex two or three times in a year, (T.284).

This Court finds the twin sister’s testimony also corroborated facts presented by the victim.
The sister stated Applicant never chose her first for anything, but instead had victim as his favorite.
She testified “[t]here was a lot more attention towards her than me.” (T.368). Significantly,

victim’s twin sister testified that Applicant would sleep in victim’s bed but never slept in her bed.
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(T.370). She testified that she felt something weird was happening between victim and Applicant.
She described an incident on the couch:
[TThere was one time when I had came into our living room and they
were both laying on the couch. My dad was behind her and they had
a comforter, like a big blanket over them, uhm, and the blanket was
all the way up to their necks and for some reason the way they were
positioned, when I saw that, my heart kind of dropped. I felt just real
uncomfortable with how they were laying together.
(T.371). She testified they were “spooning” and Applicant was holding victim from behind.

This Court finds the neighbor, Martha Penrod, also provided corroborative testimony. She
testified she noticed unusual behavior between Applicant and victim. She would see them in the
water “facing each other his arms around her . . . pulling her in close, playing with her . . . .”
(T.444). She also stated she saw them on the hammock in their yard “snuggling.” She indicated
“they were spooning.” (T.445). She testified to a final incident that made her so uncomfortable
she had to go back inside when Applicant pulled victim over on his chest and swung his leg around
her, basically straddling his daughter with her between his legs. (T.446, 452).

Significantly, Applicant’s own statements support the victim’s claims. When officers
arrived, Applicant’s response was to indicate: “whatever she says, that’s what happened. If she
said it, it’s not a lie.” (T.147). Further, in his interviews with police, indicated he needed to get
his story consistent with the victim’s (State’s Exhibit 46), he never explained the statement made
when law enforcement arrived, and admitted he slept in the bed with the victim. (State’s Exhibit
47).

In addition to the corroborative testimony, this Court finds the physical evidence supported

the victim’s claims. Dr. LuberofY testified about the medical examination. This Court concludes

even If the testimony Applicant alleges should have been objected to by trial counsel was excluded,
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the remaining testimony by Dr. Luberoff provided evidence of physical trauma and penetrative
injury to the victim’s hymen.

This Court finds victim’s testimony and credibility were not the sole evidence presented
regarding Applicant’s identity as the victim’s abuser. The physical evidence established a
penetrative injury occurred. Victim’s testimony, coupled with the significant corroborative
testimony of her sister, her mother, and her neighbor provided overwhelming evidence of
Applicant’s identity as the abuser. As a result, this Court concludes Applicant has failed to
establish prejudice which undermines confidence in the outcome of the trial.

Failure to Object to Prior Bad Act

Applicant contends trial counsel was ineffective for failing to object to testimony by the
victim regarding a “porn video™ Applicant showed her, (Allegation 10). He maintains this was
evidence of a prior bad act and should have been excluded. Trial counsel initially indicated it
appeared to be evidence of a prior bad act. She testified that her trial strategy related to how
controlling Applicant was over the victim as a reason why the victim made up the allegations to
get out from under her control. She testified the video, and the way Applicant used the video,
supported their overall strategy.

The testimony admitted at trial, which when reviewed in full, demonstrates the “porn
video” was not admitted to demonstrate a propensity to act based on a prior bad act such that it
should be excluded under Rule 404(b), SCRE. Instead, it was admitted to show the lengths
Applicant went to in order to control the victim and explain why the victim would not have
disclosed the abuse. The testimony explained how the video was used by Applicant to claim to
the victim that one of her friends was in a “porn video™ and to prevent her from being around that

friend or talking to the friend. (T.217-218).

6ade 44 of 54 2019-CP-28-00236



1077

This Court finds trial counsel’s testimony that allowing the admission of the testimony
played into the defense strategy regarding how controlling Applicant was of victim and how she
no longer wanted to be sheltered by Applicant. Additionally, this Court finds the testimony was
not admitted to prove the character of Applicant, but instead was admitted as part of the res gestae
of the crime to explain why the victim would not have disclosed the abuse. See Anderson v. State,
354 S.C. 431, 435, 581 S.E.2d 834, 836 (2003) (“A defendant’s prior bad act is admissible if it
forms part of the res gestae of the crime.”); State v. Adams, 322 S.C. 114, 121-22, 470 S.E.2d 366,
370-71 (1996) (providing evidence of other crimes that supply the context of the crime, or is
intimately connected with and helps explain the crime charged, is admissible as res gestae
evidence), overruled on other grounds by State v. Giles, 407 S.C. 14, 754 S.E.2d 261 (2014). As a
result, there would not have been a basis to object. This Court finds counsel allowed the testimony
to be admitted because it supported the defense strategy, and this Court finds she was not otherwise
deficient because the testimony was properly admitted, not as a prior bad act but as part of the res
gestae to explain the victim’s actions in delaying disclosure. Accordingly, this Court finds
Applicant has failed to meet his burden of proving trial counsel was both deficient and any
deficiency cansed him sufficient prejudice to find the result of the proceeding would have been
different.

Failure to Object to Leading Question

Applicant alleges trial counsel failed to object to a leading and prejudicial question that
called for speculation by Applicant’s neighbor Martha Penrod. (Allegation 15). At trial, Ms.
Penrod testified regarding seeing Applicant and the victim on their dock. She was asked: “What
part of James’ body was touching [the victim]?” Her response was: “Uhm, her side would have

been in between his legs. One leg was around her back and one leg was hanging down on the
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dock.” The State followed up: “So would that be his genitalia?” She responded: “Yeah, I guess
you could say that.” (T.452),

Trial counsel was asked why she did not object to the testimony. She indicated her belief
it was not a leading question, but merely a clarification of the prior question. This Court finds
counsel was not deficient in failing to object as the question was clearly intended to clarify what
was already provided as an answer. Additionally, this Court does not find Applicant has
established his burden of proving the result of the trial would have been different or any failure to
object was sufficient to undermine confidence in the outcome. Accordingly, this Court finds
Applicant has failed to meet his burden to establish trial counsel was ineffective on this ground.

Failure to Object to Jury Instruction

Applicant contends trial counsel should have objected when the trial court addressed the
jury after the jury asked the question: “What if you don’t feel persuaded and your decision is final.
What is going to happen?” The trial court responded:

I'mean, if it’s not going to be an all guilty or an all not guilty,
if you can’t come to a unanimous verdict, then I would have to
declare a mistrial. When I declare a mistrial, nobody wins. It just
means that this case is going to have to be retried and 12 other people
will be selected from Kershaw County who would sit in the very
same seats that y’all are sitting in and they would hear the same
testimony and receive the same evidence that y’all have received,
and there’s no reason to think that they would be 12 smarter people
or that they would be 12 more capable people to reach a verdict. And
so 1 say that to tell you that I hope that you will continue to
deliberate. I understand that some of you may be thinking that it may
not be a unanimous verdict. I do want to let you know that you can't
be forced into a unanimous verdict.

As I told you in your instructions, you are to remain with
your convictions and that is okay. But I do want you to keep an open
mind, to listen to each other and to continue to try. If y’all want to
discuss that in the jury room before coming back out here to hear
the remainder of the testimony, I’ll allow you to do that. Otherwise,
we can hear the remainder of the testimony. And let me just go ahead
and tell you that I think that we need to break at about midnight. If
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y’all think you can have fruitful conversation still and that

deliberations are still working, then I would like us to come back

tomorrow.
(T.645-646). The jury continued to listen to testimony and deliberate, including returning the
following day.

Applicant contends the trial court’s response was “unconstitutionally coercive for failing
to instruct the jury that they should not surrender their conscientiously held beliefs for the sake of
reaching a verdict.” Trial counsel indicated she did not see anything wrong with the trial court’s
response, believed it was similar to a charge pursuant to Allen v, United States, 164 U.S. 492, 17
5.Ct. 154, 41 L.Ed. 528 (1896), and did not believe it was intimidating to the jurors.

This Court finds the response to the jury’s question was not improper or unconstitutionally
coercive, The trial court told the jurors they could not be “forced into a unanimous verdict.”
Significantly, she told them: “As I told you in your instructions, you are to remain with your
convictions and that is okay.” (T.646). The trial court specifically referred to a prior instruction in
which the trial court explained:

It is important that you attempt to reach a unanimous verdict but, of

course, only each of you can do so after having made your own

decision. Do not change an honest belief about the weight and effect

of the evidence simply to reach a verdict. In other words, do not

change your opinions solely for the sake of reaching a unanimous

verdict.
(T.633). This Court takes note that the response Applicant believes warranted an objection did not
come after the jury actually indicated it was deadlocked. It came after a general question about
the effect of possible deadlock. This Court finds this significant when viewed in light of the
importance of an Allen charge and what must be told to the jury in an Allen charge.

When viewed as a whole, it is clear the trial court’s instructions to the jury were proper and

not unconstitutionally coercive. While she did not use the exact language from State v. Taylor, 427
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S.C. 208, 218, 829 S.E.2d 723, 729 (Ct. App. 2019), that “they should not surrender their
conscientiously held beliefs simply for the sake of reaching a verdict” the trial court did use
language which conveyed the exact same instruction. The trial court stated: “you are to remain
with your convictions and that is okay™ in response to the question after previously instructing:
“Do not change an honest belief about the weight and effect of the evidence simply to reach a
verdict. In other words, do not change your opinions solely for the sake of reaching a unanimous
verdict.” (T.633).

This Court finds trial counsel reasonably believed the response to the question was correct
and sufficient. Trial counsel did not believe it to be coercive and this Court, based on a review of
the totality of the instructions given to the jury, agrees they were not coerced into rendering a
unanimous verdict. As a result, Applicant has failed to meet his burden of establishing counsel
was ineffective for failing to object to the trial court’s response to the jury question.

C. Claims of Judicial Bias

Applicant has raised numerous allegations in which he claims judicial bias. (Allegations
3a-j). Many of these allegations are raised as statements appropriate for direct appeal review and
are not raised in a manner cognizable under the Act. Allegations 3a-c, 3f, and 3h-i are not raised
as claims of ineffective assistance of trial counsel and his current counsel did not include any of
the claims in his Amended Application as claims of ineffective assistance of trial counsel. PCR is
not a substitute for an appeal. Simmons v. State, 264 S.C. 417, 423, 215 S.E.2d 883, 885 (1974).
PCR is only proper when the application collaterally attacks the validity of the conviction or
sentence. Al-Shabazz v. State, 338 S.C. 354, 527 S.E.2d 742 (2000). As a result, they are not
cognizable under the Act. See S.C. Code Ann. § 17-27-20, The remaining claims will be

addressed.
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Failure to Object to Limitation on Testimony Replayed

Applicant contends counsel was ineffective for failing to object when the trial court asked
the jurors to reconsider how much of the testimony they needed to rehear, and they chose to only
rehear a portion of the testimony originally requested. Jurors sent out a note to the judge indicating
a desire to get transcripts of and hear numerous witnesses’ testimony including the victim, the
victim’s mother, the victim’s sister, video of Applicant’s statements, officer testimony, and other
portions of the trial. The trial judge noted there was no transcript available and reminded the jury
how long it would take to replay all they requested and asked them to review their request. (T.638-
639). She made it abundantly clear if the jury wanted to hear everything, they would get it ready
for the jury. (T.639). They returned with a smaller, though still significant, request for testimony
to rehear.

There is no indication in the record the jury did not get to listen to all the testimony they
wanted to hear. Trial counsel could not force the jury to rehear portions of the testimony. Had the
jury desired additional testimony to be replayed, it could have been requested. See Armstrong v.
Toler, 11 Wheat. 258, 279, 6 L.Ed. 468 (1826) (opinion of Marshall, C. J.) (“Had the jury desired
further information, they might, and probably would, have signified their desire to the court, The
utmost willingness was manifested to gratify them, and it may fairly be presumed that they had
nothing further to ask™). The judge never articulated a restriction on the amount of testimony;
instead, she simply sought them to review what was necessary. Most significantly, Applicant does
not demonstrate how the failure to hear the remaining testimony impacted the outcome of the case.
The jury heard the testimony during trial. This Court finds it would be pure speculation to assume
they did not recall the testimony or consider it in reaching their verdict. As a result, this Court

finds Applicant has failed to prove counsel was deficient or, even if counsel should have objected
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to the trial court’s request that the jury review their request, he has failed to demonstrate any
prejudice which resulted as the jury was never precluded from hearing any testimony it requested.
Failure to Request Written Jury Instructions

Applicant maintains the jury requested to “see” the jury instructions on reasonable doubt.
The trial court noted she did not have a clean copy of her entire charge and would be required to
send the full charge back to the jury. State v. Covert, 382 §.C. 205, 210, 675 S.E.2d 740, 743
(2009) (“It is never appropriate, however, to give only part of the charge to the jury as was done
in this case.”). The trial court offered to reread her instructions to the jury and both counsel agreed.
Most significant, however, the trial court ultimately gave the jurors a written copy of the entire
jury charge. (T.656). As aresult, I find Applicant cannot establish prejudice even if trial counsel
could have been deficient in failing to request the charge on reasonable doubt be presented in
writing to the jury.

Failure to Inspect Juror’s Notes

Applicant claims his counsel was ineffective for failing to request to examine the notes
taken by a juror. After an evening break, a note was given to the trial court indicating a juror
arrived with notes he had taken during the night. The trial court examined the juror on the record
regarding the substance of the notes. (T. 653-655). The juror indicated the notes were his own
thoughts and not research or outside information. (T.655). Because he indicated they were his
thoughts that he intended to share during deliberations, it is questionable whether counsel or
anyone would be allowed to see the notes under Rule 606, SCRE. Significantly, this Court finds
Applicant has failed to articulate any prejudice from counsel’s failure to request a review of the
notes. Accordingly, he has failed to meet his burden of establishing trial counsel was ineffective

for failing to review the juror’s notes.
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D. Ineffective Assistance of Appellate Counsel

Applicant contends appellate counsel was ineffective for failing to raise an issue related to
alleged hearsay testimony by Corporal Brooks Houser. Trial counsel objected to his testimony that
upon his arrival he met the victim’s mother and “[s]he stated to me that her daughter [victim] told
her that her father Mr. James Miller had forced her to have sexual intercourse with him several
times over the past year.” Appellate counsel did not raise this issue in her brief to the Court of
Appeals.

“A defendant is entitled to effective assistance of appellate counsel.” Tisdale v. State, 357
S.C. 474, 476, 594 S.E.2d 166, 167 (2004). “Generally, in analyzing a claim of ineffective
assistance of appellate counsel, this Court applies the Strickland test just as it would when
analyzing a claim of ineffective assistance of trial counsel.” Bennett v. State, 383 S.C. 303, 309,
680 S.E.2d 273, 276 (2009). “Thus, . . . we ask 1) whether appellate counsel’s performance was
deficient, and 2) whether Respondent was prejudiced by appellate counsel’s deficient
performance.” Id.

“Although appellate counsel is required to provide effective assistance of counsel,
‘appellate counsel is not required to raise every nonfrivolous issue that is presented by the record.””
Id. quoting Thrift v. State, 302 S.C. 535, 539, 397 S.E.2d 523, 526 (1990). “For judges to second-
guess reasonable professional judgments and impose on ... counsel a duty to raise every ‘colorable’
claim suggested by a client would disserve the very goal of vigorous and effective advocacy....”
Id. citing Jones v. Barnes, 463 U.S. 745, 754, 103 S.Ct. 3308, 77 L.Ed.2d 987 (1983). “[Alppellate
counsel who files a merits brief need not (and should not) raise every nonfrivolous claim, but rather
may select from among them in order to maximize the likelihood of success on appeal.” Smith v.

Robbins, 528 U.S. 259, 288, 120 S. Ct. 746 (2000). “Generally, only when ignored issues are
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clearly stronger than those presented, will the presumption of effective assistance of counsel be
overcome.” Id. (quoting Gray v. Greer, 800 F.2d 644, 646 (7th Cir. 1986)).

Appellate counsel filed a merits brief to the South Carolina Court of Appeals. In the Brief,
she raised two issues related to the denial of Applicant’s request for a continuance and the
admission of testimony from Dr. Foster over objection that it impermissibly bolstered the victim’s
testimony and was unreliable. Appellate counsel testified she considered raising the objected to
hearsay issue. She stated she did not raise the issue because she believed it was not more
meritorious than the issues she raised. She reviewed ber notes and felt the State had several grounds
to contest the issue. First, she testified the State could argue the testimony was not hearsay because
it was not admitted for the truth of the matter asserted and instead related to the investigation.
Second, she said it could be argued the statement by the victim’s mother was an excited utterance
because it was made when the mother was upset and distressed over learning of the abuse from
her daughter. Third, she explained her belief the State could argue it was entirely harmless because
the same testimony came in through the mother without objection. Finally, she reiterated the issue
was less meritorious than the issues she raised to the Court of Appeals.

This Court finds appellate counsel’s testimony to be eminently credible. Appellate counsel
articulated a very reasonable basis for deciding to raise the two issues raised as opposed to the
issue complained of by Applicant. Further, even if the issue is meritorious, which is questionable
given the reasons articulaied by appellate counsel, counsel is not required to raise every non-
frivolous issue. This Court finds Applicant has failed to demonstrate the issue he asserts counsel
should have raised was “clearly stronger” than the two issues she raised. As a result, this Court
finds Applicant has not met his burden of proving appellate counsel was ineffective for failing to

raise the hearsay issue.
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E. Any Other Allegations
As to any and all allegations raised in the application or at the hearing in this matter and
not specifically addressed in this order, this Court finds Applicant failed to present any evidence
regarding such allegations. Accordingly, this Court finds those claims were voluntarily waived and
abandoned, and those claims are therefore denied and dismissed with prejudice. S.C. Code Ann. §

17-27-90.
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VI. CONCLUSION

Based on the evidence presented at the PCR hearing and a thorough review of the complete
record, this Court finds and concludes Applicant failed to meet his burden of proof pursuant to
Strickland and Rule 71.1, SCRCP. Applicant has not established any constitutional violations or
deprivations that would require this Court to grant his application for post-conviction relief.
Therefore, based on the foregoing, this Court denies relief on all allegations and dismisses this
PCR action with prejudice.

Applicant must file and serve a notice of appeal within thirty days from PCR counsel’s
receipt of written notice of entry of judgment to secure the appropriate appellate review pursuant
to Rule 203, SCACR. Pursuant to Austin v. State, 305 S.C. 453, 409 S.E.2d 395 (1991), Applicant
has the right to appellate counsel’s assistance in seeking review of the denial of PCR. Rule 71.1(g),
SCRCEP, provides that if Applicant wishes to seek appellate review, PCR counsel must serve and
file a notice of appeal on Applicant’s behalf, Applicant is directed to Rule 243, SCACR, for
appropriate procedures for appeal.

IT IS THEREFORE ORDERED:

1. The application for post-conviction relief be denied and dismissed with
prejudice; and

2. Applicant be remanded to the custody of the State.

AND IT IS SO ORDERED thi day of J ! , 2022.

GRACE GILCHRIST KNIE
Presiding Circuit Court Judge

4.) Abko.b\.:{) , South Carolina
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STATE OF SOUTH CAROLINA)
cl g 1Y -] INDICTMENT

v o

COUNTY OF KERSHAW

ey
L}

At a Court of General éessions, convened on_OCTOBER,ﬂ?, 2012,

the Grand Jurors of Kershaw County present upon their oath:

CRIMINAL SEXUAL CONDUCT
2ND DEGREE

That James Wayne Miller did in Kershaw County between July 1, 2011 and

August 11, 2012, engage in sexual battery with the victim, _,

using aggravated coercion, in violation of Section 16-03-0653, S. C. Code of

Laws, (1976, as amended).

Against the peace and dignity of the State, and contrary to the

statute in such case made and provided.

Doy

DAN JOHNSON, SOLICITOR




ARREST WARRANT

Form Approved by
§.C. Altorney General
April 21, 2003
SCCA518

STATE OF SOUTH CAROLINA ORIGINAL

E] County/ |:| Municipality of

AFFIDAVIT

o 2012A2810200016 Kershaw
2 STATE OF SOUTH CAROLINA Personally appeared before me the affiant S Knafelc who
o County/ Municipality oR RECb{j;Z'-,_. : -
- X D &\__ED F By gng duly sworn deposes and says that defendant  James Wayne Miller

Kershaw did’ e‘;i:gn this county and state on orabout 7/1/2012 violate the criminal laws of the
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Exs M ace W—- mght 6 1 ‘Webht 165 That between July 1, 204Zand August 11, 2012, in the city/county of Kershaw, one James Wayne Miller did engage in sexual

Blame o T battery by having sexual intercourse with his 16 year old daughter (BM). The intercourse was by the defendant placing his penis into
pos: N Agency ORI #  SC0280000 the genital opening of the defendant and performing oral sex, during the span of over a year. Aggravated coersion was used on the

Prosecuting Agency:  Kershaw County Sheriff
Prosecuting Officer: S Knafelc - 7099
Offense: Sex / Criminal sexual conduct - Second degree

victim to complete the acts. This incident did occur at John G. Richards Rd. and 1785 Wild Turkey Rd., both in Camden, Kershaw
County, South Carolina.

Offense Code: 0161
Code/Ordinance Sec:  16-03-0653 )
Signature of Affiant . E
This warrant 1s CERTIFIED  FOR  SERVICE in the / 5';: =1
o STATE OF SOUTH CAROLINA : — =1
[] County/  [] Municipaiity of K] Counyi [ ] Municinatyof ; Affiants Address 821 Ridgeway Rd. o5 S
] The: accused Lugoff, SC 29078- ot =
is - to be arrested and brought before me to be Kershaw ) Affiant's Telephone B i [
a3
dedit with according to the law. g—- —
i o
o
(L.S) O ©
ARREST WARRANT <5
. Signature of Judge E = cj g
Date: TO ANY LAW ENFORCEMENT OFFICER OF THIS STATE OR MUNICIPALITY OR ANY CONSTABLE OF THIS Cﬁﬁh%: .—3
It appearing from the above affidavit that there are reasonable wgrggng_a to | ‘Believe  that
o3 Pt
RETURN . E =] o
on orabout 7/ 1/2012 defendant James Wayne Miller v e R B e | b il [

A copy of this arrest warrant was delivered to

did violate the criminal laws of the State of South Carolina (or ordinance of
) as set forth below:

E County/ D Municipality of Kershaw

DESCRIPTION OF OFFENSE: Sex / Criminal sexual conduct - Second degree

Having found probable cause and the above affiant having sworn before me, you are empowered and directed to arrest the said defendant and bring him or

'-/, 4
defendant N A EFS W 2lie EL
on @) C{/]/Z//ZC’/‘Z_
e /
ignature staBle/Law Enforcement OMicer 1
.RETURN WARRANT TO:
Bond Court

1121 Broad Street
Camden, SC 29020

‘ ORIGINAL ORIGINAL

her before me forthwith to be dealt with according to law. A copy of this Arrest Warrant shall be delivered to the defendant at the time of its execution, or as

soon thereafter as is practicable
Sworn to and subscribed before me )
) Judge's Address

on 8/12/2012 .
Dok w5 )
V7

P O Drawer 1528
Camden, SC 29020-
Judge's Telephone  (803)425-1500 x 5420

)

-

<
“Bignature of Issuing Judge

Darrell J Drakeford
Judge Code: 7071 ) Issuing Court: Magistrate D Municipal D Circuit
ORIGINAL ORIGINAL ORIGINAL ORIGINAL ORIGINAL



BAIL set by WITNESSES

s T o A

~—

g’ G-13-v .
Telephone:

~<-Lvpe and Amount: B@{ J(”’f/lg[/%//l ﬁ/Lf"‘ ke

~ Name of Surety:

Name:
Address:

PRELIMINARY HEARING held by

Telephone:

Judge

Name:

on Address:

Defendant Attorney: Telephone:

Decision: Name:
Address:

Telephone:

DISPOSITION before
Name:

Judge

Address:

on

Telephone:

by §
(indicale jury trial, bench trial, plea, nol. pros., etc.) )

Name:

Disposition: Address:

Sentence; Telephone:

JURORS Name:
Address:

Telephone:

Name:.
Address

Telephone:

VL 1M 1
L ¥ ] ,J!_". i’ 8
CODEFENDANTS




STATE OF SOUTH CAROLINA ) IN THE COURT OF GENERAL SESSIONS1 09 2
COUNTY OF Kershaw g
STATE VS. ) INDICTMENT/CASE#: 2012GS281382
James Wayne Miller ) A/W# _2012A2810200017
B ) Date of Offense: _7/1/2012
Race: WHITE Sex: M Age: 39 ) S.C.Code § :_16-15-0020
DOB: N S5+ N )  CDRCode# _ 0090
Address: )
City,State,Zip: ) SE N
DL% (. SIDZ: ) NTENCE SHEET
*CDL Yes[ ] No[ ] CMV Yes[ | No[ | Hazmat Yes[ | No[]
In disposition of the said indictment comes now the Defendant who was X] CONVICTED OF or [JPLEADS
TO: Sex/ Incest
in violationof § 16-15-0020 of the S.C. Code of Laws, bearing CDR Code # 0090
[] NON-VIOLENT [] VIOLENT [JSERIOUS [JMOST SERIOUS []Mandatory GPS(CSC [817-25-45
w/minor 1st or Lewd Act)
The charge is: E/As Indicted, [ ]Lesser Included Offense, [ ]Defendant Waives Presentment to Grand J ury (defendant's initials)
The plea is: []Without Negotiations or Recommendation, [[] Negotiated Sentence endation by the State.
ATTEST:
Lot Coff— 27639 ZM(A 72508

Cavanau%atb(yn SC Bar# Defendant Attorney for Defendant SC Bar#
WHEREFORE, the Defendant is commited to the @/State Department of Corrections, [[] County Detention Center,
for a determinate term of 10 days/months!@ or [ ] underthe Youthful Offender Act not to exceed years
and/or to pay a fine of ; provided That upon the service of days/months/years and/or payment
of § ; plus costs and assessments as applicable*; the balance is suspended with probation for

months/years and subject to South Carolina Department of Probation, Parole and Pardon Services standard conditions of
probation, which are incorporated by reference.

[] CONCURRENT or [\~CONSECUTIVE to sentence on: 5/ (R ,Lﬁ &U Y& (35\ 28312 4|

[N/ The Defendant is to be given credit for time served pursuant to S.C. Code ~ 7§ 24-13-40 to be calculated and applied
by the State Department of Corrections.

[] The Defendant is to be placed on the Central Registry of Child Abuse and Neglect pursuant to S.C. Code §17-25-135.

Pursuant to 18 U.S.C Section 922,it is unlawful for a person convicted of a violation of Section 16-25-20 or 16-25-65 (Criminal
Domestic Violence ) to ship,transport,possess,or receive a firearm or ammunition.

SPECIAL CONDITIONS:
[JRESTITUTION: [ | Deferred [ ] Def. Waives Hearing [Jordereda PTUP
Total: $ plus 20% fee: s days/hours Public Service Employment
Payment Terms: Obtain GED 0
[] Setby SCDPPPS Attend Voc. Rehab. or Job Corp.

May serve W/E begining

Recipient: Substance Abuse Counseling O
*Fine: Random Drug/Alcohol testing O

§ 14-1-206 (Assessments 107.5 %) Fine may be pd. in equal, consecutive weekly/monthly

§ 14-1-211(A)(1) (Conv. Surcharge) $100 ] ﬂ }U . ()l) pmts. of $ beginning

@ a2

§ 14-1-211(A)(2) (DUI Surcharge) $100 S 5 paid to Puplic Doy mm

§ 56-5-2995 (DUI Assessment) $12 $ True, ?\' .
Other: ATTFST ( in this

§ 56-1-286 (DUI Breath Test) $25 $ mng‘na\-oﬂm

Proviso 47.9 (Public Def/Prob) $500 " § Copy O

§ 14-1-212 (Law Enforce. Funding) $25 8 2T /D) urt

§ 14-1-213 (Drug Court Surcharge) £150 3 v County

§ 50-21-114(BUI Breath Test Fee) $50 § Tk of court Kers

8§ 56-5-2942(J) (Vehicle Assessment) $40/ea  $ ] Appointeg"'BD or appointed other counsel,

Proviso 90.5 (SCCJA Surcharge) $5 S 5 O § 47.12 requires $300 be paid to Clerk

3%to County (if paid in installments) $ 2 G0 during probation.

TOTAL 5 / A .G

(§§

Presiding Judge Av
Clerk of Court/ Wﬁ;ﬂ: £ ( - Judge Code: >
Court Reporter:  Latl) 5 ] Hzne Sentence Date: 3//F, Z s

SCCA/217 (03/2011)




DOCKET NO. 2012-GS-28-1382 After being fully advised as to my

legal rights, | hereby waive presentment

8 WITNESSES 2l it
to the Grand Jury.
o AMENDED - y
— (S) Lt. S. Knafelc - The State of South Carolina
Kershaw County Sheriff’'s Dept. Defendant
County of
Kershaw

|
hereby appear in my 0\@proper p7§_gn and plead

guilty to the within indictﬁa@ or to

=
=
S
S
=
o

S
55 I;
COURT OF GENERAL SESSIONS g = {le
5,2 g
TERM 2012 O /
ARREST WARRANT NUMBER K98 OCTOBER <5
Defendant ES I |5
2012A2810200017 0 = /*5
THE STATE Witness: Ec S 3R E
vs. il |
C.C.C.PLS. AND G.S. -
; e S
ACTION OF GRAND JURY James Wayne Miller e = &=
TRUE BILL 2he E O
ILL " wap 09 2016 = L
2 om= w5
v P N v L By oM =
= L et oo 2 =
nE2Z :
Foreperé‘on of Grand Jury g B Qﬁ-
Date: : - .
VERDICT

Indictment for
INCEST

SC Code: 16-15-0020
CDR Code: 0090

Foreperson of Petit Jury
Date: _




1094

oty ‘1‘)»"‘-,*‘("" .-_-.

STATE OF SOUTH CAROLINA) """

) INDICTMENT
COUNTY OF KER?'S'HEVSH € ?‘mm R

iy

e R
At a Court of General Seésnaﬁs convened on OCTOBER 17 2012

the Grand Jurors of Kershaw County present upon their oath

INCEST

That James Wayne Miller did in Kershaw County, State of South
Carolina, between JULY 1, 2011 AND AUGUST}11, 2012, willfully and
‘unlawfully commit the crime of Incest by having carnal intercourse with a
‘person within the following degrees of relationship, to wit: [N

B CAUGHTER, in violation of Section 16-15-0020, S. C. Code of

Laws, (1976, as amended).

Against the peace and dignity of the State, and contrary to the

statute in such case made and provided.

DAN JOHNSON, SOLICITOR



- ARREST WARRANT

2012A2810200017 %"

STATE OF SOUTH CAROLINA ' \Q
County/ Muni i% of ‘g\
[ Mg,

Kershaw

1095

X
Qe

TP

against )
James Wayne Miller

agdress: ([ HNGNGNGGGGEG

Phone: SSN:

Sex: M Race: W Height: 6 1 Weight: 165
DL State: DL#:

pos: N Agency ORI#  SC0280000

Prosecuting Agency:
Prosecuting Officer:

Kershaw County Sheriff
S Knafelc - 7099
Offense: Sex / Incest

Offense Code: 0090
Code/Ordinance Sec:  16-15-0020

% \\‘)\\’*\ did. within this county and state on orabout 7/1/2012
_c\\’_‘L@—“—J@Q(\\S% cse’

THE STATE L Q*(ﬁﬂi\()\ér;&?\ in the following particulars:
% \,

Form Approved by

STATE OF SOUTH CAROLINA ) ORIGINAL 5.C. Atlomey General
E County/ D Municipality of ) AEFIDAVIT bl 2120

D Kershaw )
Personally appeared before me the afiant S Knafelc who

being duly sworn deposes and says that defendant

James Wayne Miller

violate the criminal laws of the

~ tate of South Carolina (or ordinance of County/ D Municipality of Kershaw )
DESCRIPTION OF OFFENSE: Qey / Incest
| futher state that there is probable cause fto believe that the defendant named above did commit

the crime set forth and that probable cause is based on the following facts:
Y

That between July 1: 2018 and August 11, 2012, in the city/county of Kershaw, one James Wayne Miller did have carnal intercourse
with his 16 year old daughter (BM). The intercourse was by the defendant placing his penis into the genital opening of the defendant

and performing oral sex, during the span of over a year. Aggravated coersion was used on the victim to complete the acts. This
both in Camden, Kershaw County, South Carolina.

incident did occur at John G. Richards Rd. and

L&

Signature of Affiant

Mis_warrant 1s CERTIFIED FOR  SERVICE

B County/ D Municipality of

is to be

n_ the

The accused
to be

arrested and Dbrought Dbefore me

deult with according to the law.

(LS.

Signature of Judge

Date:

RETURN
A copy of this arrest warrant was delivered to

defendant ﬂ,ﬂ?,ﬁ:j [/ /?4/{._/.,5_/&
on ) 3;/ /= Zayr2

e

7
ignatur; cnstable/Law Enforcement cer

RETURN WARRANT TO:
Bond Court
1121 Broad Street
Camden, SC 29020

ORIGINAL ORIGINAL

STATE OF SOUTH CAROLINA ) i 821 Ride Rd
E County/ I:’ Municipality of ) Affiant's Address geway z
) Lugoff, SC 29078-
Kershaw Affiant's Telephone
ARREST WARRANT

It appearing from the above affidavit that there are believe that

7/ 1/2012 defendant James Wayne Miller
did violate the criminal laws of the State of South Carolina (or ordinance of

E County/ D Municipality of Kershaw

DESCRIPTION OF OFFENSE: Sex / Incest

on or about

) as set forth' below:

Having found probable cause and the above affiant having sworn before me, you are empowered and directed to arrest the said defendant and bring him or
her before me forthwith to be dealt with according to law. A copy of this Arrest Warrant shall be delivered to the defendant at the time of its execution, or as
soon thereafter as is practicable

Sworn to and subscribed before me ‘ )

on 8/12/2012 d

Z

AT - ) Judge's Address
Lot atith” w5 )
ignature of 1ssuing Juag

P.O. Drawer 1528
Camden, SC 29020-1528

Roderick M. Todd Jr. ~ y TodosieiTelesihane; (KUSDADS-1500
Judge Code: 5074 ) Issuing Court: Magistrate l:l Municipal D Circuit
ORIGINAL ORIGINAL ORIGINAL ORIGINAL ORIGINAL



BAIL set by WITNESSES

g P , O R

D gp3-12

Telephone:
<¥pe and Amount: 7;’ 992 ¢ |y
me T
. Name of Surety: Name:
Address:
PRELIMINARY HEARING held by
‘ ‘Telephone:
Judge
Name:
on Address: gt i,
..'.,. (A('_”'/‘u
Defendant Attorney: : Telephone: P
. I .. ( / '.. .
;Y |
Decision: Name: B ' :
. Address: ,‘( : : |
Telephone: f/{ o R
DISPOSITION before ',"} ,'\‘, o
.'ld Name: ey
Judge
N Address:
“on -
Telephone: ] ;
by s L
cate jury trial, bench trial, plea, nol. pros., etc.
(indicate jury tni p p ) Name:
Disposition: Address:
Sentence: Telephone:
JURORS Name:
Address:
Telephone:
Name:

Address:

. Telephone:

CODEFENDANTS




16:15%01 Monday, March 25, 2019

CMTI330D SCDC OFFENDER MANAGEMENT SYSTEM 03/25/19
OMCOMITA RELEASE DATE SCREEN C056427
SCDC# > 367454 LOC: BROAD RIVER
MILLER, JAMES WAYNE SCDC CLASSIFICATION..: VIOLENT

OFFENDER TYPE...: ADULT-STRAIGHT SENTENCE SEXUAL REGISTRY..: Y

SEXUAL PREDATOR..: PENDING
DNA STATUS.......: COMPLETED
GPS REQUIREMENT..: N

PREA DECISION....:

PREA VICTIM.....: HIGH VULNERABLE PREA PERP..: NONE
CURRENT SENTENCE: 030-00-000 CONSECUTIVE SENTENCE ..: ¥
030-00-000 CURRENT SENT START DATE: 08/12/2015

PROJECTED COMPLETION DATES

MAXOUT DATE ..... : 11/19/2037 CURRENT EWC .: 3 F 5

YOA SIX YEAR DATE: / / CURRENT EEC .: NOT CURRENTLY EARNING EEC
INITIAL PAROLE DATE: 08/12/2032 NEXT PAROLE HEARING DATE: 08/12/2032
TOTAL GT DAYS EARNED .......: 000000 LABOR CREW/WORK PROG DATE: 99/99/9999
TOTAL EARNED WORK CREDITS ..: 000310 LABOR CREW DISQ REASON:
TOTAL EDUCATION CREDITS ....: 000000 CURRENT OR PRIOR SEX CONDUCT CONVICT
TOTAL EXTRA EARNED CREDITS .: 000 SUPERVISED REENTRY DATE..: 00/00/00
TOTAL SERVICE TIME EARNED ..: 001303 .

PFKEYS: 5:HISTORY OF DATE CHANGES

1097



Classing Summary Reports - Report View Page 11(69 8

South Carolina Department of Corrections

Classification Summary Reports Date: Monday, March 25, 2019

Classification Summary Reports

Inmate Number 367454 | | Subm.it I

lassification Summary Report for MILLER, JAMES WAYNE :

Create PDF |

CLASSIFICATION SUMMARY REPORT DATED 03/25/2019

SCDC# 00367454 MILLER, JAMES WAYNE FBI# 201344XA0
OFFENDER ADULT-STRAIGHT RESIDENT NA
TYPE: SENTENCE STABILITY:

INSTITUTION: BROAD RIVER DORMROOMBUNK_CODE: MLT 1029 B

SECURITY/CUST: 3 MINIMUM IN PROJ MAXOUT

PRO] 11/19/2037
CURR INCARC 30 YRS 0 MOS 0
SENT: DAYS PROJ PAROLE
o B 08/12/2032
WITNESS: -SE”REQ"“I EWC
' IC  WARDKEEPER ASSISTANT

MED
CLASS: ASSIGNMENT: WARD HELPER
INST 24 HOUR NURSING i 4 Eewc -
RESTRICT: COVERAGE LEvEL: o2  EECLRVEL:

MENTAL EDUC

CURRENT  NO CURRENT
PROGRAM: PROGRAM

SEX REGISTRY: Y
DNA: C
AGE: 42

SECURITY THREAT GROUP DESCRIPTION: SECURITY THREAT GROUP STATUS:
NONE NONE

200000000000 0COCOOO0O0P0C0O00C0CO0COPO0CCOOOCORPOP0OO0O0OP0O00PO0O0C0POOOO0OO0OOOC0OROCOODODOCODRODOODORROOS

PREVIOUS NUMBERS:
*NO PREVIOUS NUMBERS*

https://www.doc.state.sc.us/classing-reports/summaryReports.do 3/25/2019



Classing Summary Reports - Report View

Fage 2609

SENTENCE SENTENCE
CURRENT OFFENSES YRS MOS DYS COUNTY START V/NV CAT INDICT
CRIMNAL SEX CNDCT 2ND DE 20 0 0 KERSHAW 08/12/2015 V 4 12GS281381
INCEST 10 0 0 KERSHAW 08/12/2015 N 4 12GS281382

COMPLETED OFFENSES
*NO COMPLETED OFFENSES*

PRIOR COMMITMENTS OVER 90 DAYS:
07/27/1998 MARIJUANA POSS INT/DIST

OFFENSES UNDER PREVIOUS NUMBER:
*NO PREVIOUS OFFENSES*

DETAINERS (HOLD,WANTED,NOTIFY):
*NO DETAINERS*
ESCAPES:
*NO ESCAPE HISTORY*
CRIMINAL CHARGES:
*NO CRIMINAL CHARGES HISTORY*
ASSAULTIVE DISCIPLINARIES:
*NO ASSAULTIVE DISCIPLINARY HISTORY*
PREVIOUS ASSAULTIVE DISCIPLINARIES:
*NO PREVIOUS ASSAULTIVE DISCIPLINARY HISTORY*
NON-ASSAULTIVE DISCIPLINARIES:
*NO NON-ASSAULTIVE DISCIPLINARIES HISTORY*
PREVIOUS NON-ASSAULTIVE DISCIPLINARIES:
*NO PREVIOUS NON-ASSAULTIVE DISCIPLINARIES HISTORY*

HISTORY OF MOVEMENTS:

07/10/2018 BROAD RIVER INCARCERATED ADMINISTRATIVE
07/10/2018 RICHLAND CO AUTH ABSENCE (AWL) MEDICAL
05/07/2018 BROAD RIVER INCARCERATED ADMINISTRATIVE
05/07/2018 KIRKLAND INCARCERATED MEDICAL
05/03/2018 BROAD RIVER INCARCERATED ADMINISTRATIVE
05/03/2018 RICHLAND CO AUTH ABSENCE (AWL) MEDICAL
10/23/2017 BROAD RIVER INCARCERATED ADMINISTRATIVE
10/23/2017 KIRKLAND INCARCERATED MEDICAL
07/10/2017 BROAD RIVER INCARCERATED ADMINISTRATIVE
07/10/2017 RICHLAND CO AUTH ABSENCE (AWL) MEDICAL
05/23/2017 BROAD RIVER INCARCERATED ADMINISTRATIVE
05/22/2017 PALMETTO RCHLAND AUTH ABSENCE (AWL) MEDICAL
03/06/2017 BROAD RIVER INCARCERATED ADMINISTRATIVE
11/21/2016 LEE INCARCERATED ADMINISTRATIVE
11/21/2016 RICHLAND CO AUTH ABSENCE (AWL) MEDICAL
10/10/2016 LEE INCARCERATED ADMINISTRATIVE
10/10/2016 KIRKLAND INCARCERATED MEDICAL
06/08/2016 LEE INCARCERATED ADMINISTRATIVE
03/21/2016 KIRKLAND INCARCERATED NEW ADMISSION

https://www.doc.state.sc.us/classing-reports/summaryReports.do 3/25/2019



Classing Summary Reports - Report View

-~

HISTORY OF EARNED WORK CREDIT ASSIGNMENTS:

JOB DESCRIPTION START DATE END DATE TERMINATION REASON
WARDKEEPER ASSISTANT 03/21/2017 -

HISTORY OF EARNED EDUCATION CREDITS:

*NO SCHOOL ASSIGNMENTS*
*xxkERERRK END OF REPORT *** %4k kkk

Source : SummaryReport.jsp

2 Create PDF
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