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-STATIZ OF SOUTH" CAROLINA ' | o '3

- AFFIDAVYIT
coumv "OF Spaman Bueg  SC
Personally appeared before me, one : g D\ Mm&‘ i

.10, being duly sworn, says that there is probable vause to beHeve that certain property subject to seizure under pro;nsmns
of Sectlon 17-13-140, 1976 Code of Laws of South Carolina, as amended, is located on the followmg premisas in this County

DESCRIPTION OF PROPERTY SQUGHT

/14..',{/ Aén/o A i A A Fepditiel SSearT MO dLaNT e TE ;:';Aﬂ - E

T R TRy . B o XV 2V ). 4 gf,ﬁq /A:)/ DN, LA T T CRane”,

1
|
. i
DESCRIPTION OF PREMISES (PERSON, PLACE OR THING) }

TO BE SEARCHED !

20 /Ju.yus ST Sl 18Ka S Lol S22 7#( s/r/ LIm T Ur

é,nmmmd, SE, TS Y A2 ﬁmaj:ry A&M;_ﬁaa{ /,J Y v/ ,e(@

!
1

_gz&zzzﬁ___duo [0 iS GeAlE  oai T el Ol

. REASON FOR AFFIANT’S BELIEF THAT THE
PROPERTY SOUGHT IS ON THE SUBJECT PREMISES

aA/ // 23 97 f}/ﬁ/mf’x}/ﬂ DGARLESBY sl S SNy et 'nﬁf‘ /mf“——,-—ﬂ—ﬁcéfi——"? ‘},_ 21
raid Ll Dand T SR Ta e STATES  ZRT Saiieaeers

CTE RS LIVMR AT 4B OuhS - ST cal  SOARAEAIG. Sucarirs  wis ¥ CLAOIE, Ao

IR

—

lgmpet: 9 72Tt

this 8 2 o

. 4 , ]
* Sworn 10 and Subscnbed bt;ffre me . :

- . i

t

|

S:gn:uure of Judgc -
_ ‘ J Artida€”

N
N

S - Address

' Phone- . - - i
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- \J.ll'l-l UG TN WA TN YUY L RARNS And AT } e . . ._' l’nm‘| Amproved oy
| SEARCH WARRANT 5. Amer e
’ COUNTY OF ML—L_— . ) - f M:rnrl’;.]l::;:

TO ANY BONDED LAW ENFORCEMENT OFFICER OF THIS STATE OR COUNTY OR OF THE MUNIC[PAL[TY

OF o Sottmusils S - - : |

. 1t appearing from che attached affidavit that there are reasonable gravnds to believe Lhat certain property subject l:o seizure
under pravislons af Section 17-13-140, 1976 Code of Laws of South Carolina, as amended, is located on the following premises:

DESCRIPTION OF PREMISES (PERSON, PLACE OR THING)
TO BE SEARCHED

/20 Oeirds (SIi _SOTRE St LLCATND AT TEE o Logwis  OF  \SevXes SC
i
T 75 A LYt AN T o1t et el it s TR ErTY SAYTRLES AND . 128

. 9 _ ) i
P A v Y L = 2 A =) -

—

Now, thercfore, you are hereby authorized to search the subJecL premises for the property described below and Lo seize
such property if found:

DESCRIPTION OF PROPERTY I

o /_‘/zly__a@m ALl 2 ’ OE, < * mad -ga <7l

THBAS Vil ARS -0 78T G e R S S -

' -

e . » ) R
.~ - This Search Warrant shall not be valid for more than ten days from-the date of issuance.

A written inveatory of all property seized pursuant to this Search Warrant shall be made to

T SolemnSith T - L T —

" within ten"days from the date of this warrant such mventory to be signed'by the officer executing this wnrrant and|a- copy
of such mvcruorj shall be furnished 1o the person whose prémises are searched if demaiid for such copy. is made '

« A copy of this Search Warrant shall be delivered to the person in chnrge of the premises search:d at the time 6f such
search if practicable, and, if not, to such person as soon thereafler as is practicable; in the event che identity of the person
in charge is not known or it'such person cannat be found after reasonable diligence in attempting 10 locate the persan, a copy
shall be attached lo a prominent place on such preises.

S 4 e S.C - -
> . FandERS 13 ST - ! .

, 19 M% 'LSJ

. ~ ngnature of

1CCAL : - e L. B

o was |
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M e,
~

RETURN . . ;

[ received the attached Search Warramt /1= 3%

‘ .
, 19 “°) ., und have executed it as follows:

on Ll 2% . A0 a

lg0d otclock > M, 1 searched

{the person) deserlbed in the warrant and (the premises)

1 left a copy of the warrant with AT L20

Naate of persoa searched or ‘‘at the place of search'' with.

Together with a receipt for the itams seized.

OpNS ST :
. i

1

The following is an inventgry af property taken pursuant to the \varran(%m_&u&_&karé.dmm

NIKE.  SMeis  S17g T B Small Geal MolsTe6 G TMgrg  _SoRUN FIVEBOLLEYS

& AFFT 22cAl. mnlwll K TWEINE 27 cal AurLETS ,

-

- - This faventory was made in the presence.of wo= - S

AND

[ swear that this Inventory is a true and delailed account of all the'property taken by me on the warrang..

SWORN to bcﬁ;rc me this
d‘n_v of .Y

LS

Signature ol Judge

|

(Signature ol OfiTicer Executing Warran:)!
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Joyce Lynn Huff - DirecL exam.nata.on ' S
by Solicitor Bulsa : '

|

|

No. 13 for identification purposes only at this time.)
Q. I show you what's been marked for identification a:i;
State's Exhibit No. 13. , !
Inside this bag is a pair of black and .white tennie
shoes,
Isn't that what you recovered?
A. Yes, sir.
Q. Okay. And this is where it had the substance on J.t?
a. Yes, sir. '
SOLICITOR BULSA: Your Honor, we move these into i
evidence. ﬂle+&W"%ﬁ, 4%%“53”'3 ’? 4
MR. BOGGS: Without objectionl 0154’05 |
(Whereupon, State's Exhibit No. 13 was reaeived :mtcr
evidence at thig time.)
a. What else did you do, detective?
A. After Trecovering evidence from the residence, I took
it back and placed it into evidence. !
Q. Did you bring, bring charqges? ;
a. Yes, sir, i
Q. Did you consider Chris Ogleshy an accomplice in this E
casa? i
a. No, sir. ’
Q. Were you aware that he -had had a .22 pistol?
A, Yes, sgir, |
Q. Did You consider charging him with that?
115 o
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STATE OF SOUTH CAROLINA

County of _Spartanburg

Thonas 'Jercie Willisms, 255549

Full name ond prison rumber (if ony} of Applicaat, -

vi.

The State of South Carolina

Name of Acspondent.

" INSTRUCTIONS —

In the Court of Common-Plgns

SRS
= = ::1:7-" ~r
.. :--"-. ’ Ei —
> o =&
' - ' ‘= EMp -
R P TN . 5 ooy & -
= g0
= 2 T
APPLICATION FOR, =R

éo
POST-CONVICTION RELIEF

B00.Cp.43_0 7

READ CAREFULLY

in order for this application to receive considzration
typewriniz,

applicablzs question. If neczssary, appiicant may furaish his answer (o 2 particular question on the reverss _
" page or on an additional pege, Applicent shall make 1 clear to which question any such coniinued answer refers.

Since cvery application must be sworn to under ozth

the basis of prosecution and conviction for perjury.-Applicznts should, therefore, exercise carc 10 .2s5u

answers arc true and correci.
-f the application is taken in farma pauperls, it shell i

forth information which estabiishes that zpplicant wiil bz unable 10 pay'the fezs and cosis

by the Caure, it shall be in writing (Jegibly ha’ndw{;iucn or

1), signed by the zppleant and verified (notarized), 2nd it shall set forth in concise form the 2pswers Lo cach

side of the

—

any falsc stztement of 2 material fact thercin mayserve as
re'that zli

»

nclude an affidavit {ettached al the back of the form) setring ™
of the procecdings, When

ihe 2pplication is completed, the original ‘shall 2 mailed 10 the Clerk of Court for the Caunty in which appli:;znt was

convicted,

1. Place of detention X€rshaw Correctional

. } .
institution, 484B Goldmine va.,!

i

Rershaw, SC' 25067 .

) - r
Spartanpurg County Clerk of Court

! -
3. Mamc and Jocation of Coust which imposed senlenee

i

|

|

B imposec: .
(z) _98-G3-42-6479 (Artempted Burg

3. The indiciment number or numbers (i known) vpon

) )
whick and (he offense or offenses for which satgace wat

|

lary, First Degree)

)

.- PR e 4wy

() =

4. The daic upon which sentence was imposed znd the

termns 0 the sentenes! -

() _January 19; 1999 (25 Years ViolenT\ !

' (b)

()’
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'
-

.

:‘5._ Check whether a finding of puilty was made :

“"ta) alier 2 ples of guiy _N/A

{b) afier a plea of not guilty Yes = . ;
(¢} after a plea of nola coniendere N/A : j
6, Did'you appeal from lhcju“d'gn.\:n-l“;f conviction or the imposhtion of sentcnee? o .
Yes “
7. If you answered “'ves" 10 (6), lst < % o _ .
"(a) 1 miing B Gk’ ot 1o which Joi dpiicaled:. Tt g EE s U
. .5 .South carolina Court of Appeals R
aiy - - =t Ei e
- = & 5o
= = =
e i = = f_—? [omy
- C . A
(b) the'result in cach such"Courl to which you appealed: = e =2 48 .
: ] T o

i, _Appeal ‘Deniéd”

iii.

(c) the date of eech s.\]:'n results
i, _April 10, 2001

it - '

. i,
{d) if known, citations of any writien opinion or orders entcred pursuant to-such Tesults;
j, _N/A '

- .

i,

iit,
8. If you answered *'na’ to (6), state your reasons for not 5o appealing:
(a) N/A .

. (h)
(c) =’ i

2, State conciscly the grotnds on which You base your slicgation that you a:e being hzld in eustody unlzwfulll}':
(s) _lneffective Assistance.of Counsel : ‘I

(b) . . -
(€) -

10. State conciscly and {n the semme order the facis which suppor each of lie gprovnds set out in (9):

(s) _(See Attachment)

T T UL -
(6) = '

i

"
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11, Prior o this application have you filed with respect 10 llm conviciian

(b) any petiiions In State or Federal Courts far habeas corpus or postsconvictions relic

(¢} any peritions in the United Sates Supreme Court for ccr(loran mhcr than petitions, if any, alrcady spccxhcd

(a) any petition in a Stare Court under South Carolina Law? N/A

0 N/A

!

’
‘ -

'

in (7)? N/A -~ - :

{d) any other pclmons, motions or applications in this or any olhcr Court"

N/A

S 1f'you'answered *‘yes’*'10 any part of (11}, list with rcspccl Lo cach petition,-mation or appllcnllon.

<+ {a) the specific nature thereof:
T _N/A

iv.

. —_ =B
= £ L .
X BT v
—a £ :“. -1~
- : } = = =
— 1 = r-_.._
e = =
% 2 e
{b) the name and loeatian of the Courl in which cach was filed: < = 2 g
i _N/A - s o d=
. .

-

{c) the dispasidon thereof:
i N/A

.t
.

. iv.
The date of cach such disposition:
i N/A

(d

—

.

fii. |

v

(¢) if known, citations of any writlen opinions or. orders eatered pursuznt 10 cach such. dizpositior:

i _N/A

13. Has any pround se! fo, th in (9) bezn previously p-cscmcd 10 this or any other Court, Statc or ch:rzl in a'w paui-

tiord, motion or application which you have [iled?
No - ’

I 1.

= — es ey ems we .

|
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)
[
, ..

STATE OF SOUTH CAROLINA - . - .
- VERIFICATION

Cnumv of

Spartanburg

Thomas Jerome williams, 255549 ‘ : being du'ly swarn ubon my'

I,
onth, depasc and say that I have subscribed to the forcgoing applicalion; that | know the gontents thereol that it in-
* -cJudes every ground khown to me for vacating, setling aside or eorrecting the canviclion and sentence aum:kcd In this

appllcauon and that lhc maticrs and allcgauons therein sel forth are true,

BN AT S Mttt S ama § M bmm et o1 SeMaes tee W LB = SG Nk M se 18 Gem i e
e . O e mimemagpas BT Et e "o
.

SWORN 1o af subreriind befarcme this AT -

v

day [o‘r}_ﬂ L/’HA:”A/ Q-‘QD'Q_—
Vi Z Ln&n d LJJZ&JQ_’ . (L.S)

N

12N/

SELDRER

.

0

Noiary Public

LLHEOD gy |y
n

UMD Sy
8E 6 W g- HYI 2001
- l R

My Cemmission E;plrc.s. _//,l 2’7 "‘/ O

I
1

P

i

I

1

i

I

I - ——

|  rucATONTosRocmpeTmOMIRRALGNT
I ‘ IN SUPPORT THEREOF :
1
1
I
!
i
B
1

-1, __Thomas Jerome Williams, 255549
proceed in this 2ction withoul prapeyment of fess of costs or security therefaz. In support af my zpplication | declare

undgr penalty of perjury that the following [acts are true:

hereby apply for h-avc |73

‘
[

* (1) 1 am the applicant jn"this action and 1 believe ] am entitled 0 redress. |
!

(2) Because of my poverty } am unzble to pay the cosis of said procccdmg or give securiry therefor.

S mmwz/,/% |

- Applicent

paes wa 2= cmmm =e

.- P T e - . e+ mw rree e w . -
Pp———l ..

SWORN or 2f{irned (o end subscrived before me this . . .
HE i P aielhe o 2002 -
7/@[’(,1’\.4,1 g VJJZQ/-& -

7 Notary Pudlic : - - . ’ ’
(%

My Compission Zxzpires /ﬂ/z' 52'7 =/ v

('
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IIATE (P SCUTH CAROLTNA ) TN THE COURE GF QCMMON FXEAS

CIVIL ACTICN NO.: 2002-CP-42-0875

) !

Aplicent, ; |

va. )' MOTICH ‘IO AUTER, CR AMND FCR APPLICATION i

) i R
The State of Sath Carolima, - )
Respondent:. ;

19 (a)-
[9}(b)-
[9l{c).

{9la).

71.1{d), s®ee

by the applicant, ardrﬂnettﬁskueﬂmtaxp]jﬁeshisp:icrdains, and New Fachnl predicates
are presented herein...

AMENDED PCR APPLICATIGN : ‘.
Ooney Wow, Thewms Jexame Williems, 8255540, Waﬂmmww

o

irdersigred, ard T would show Unto this Honogahle doxt. of Qoen Rleas respectfitlly the- ~ ‘
Scbloding: : o T

(PREAMBLE) L
' fhis is an {almended BR application forthuith to this Honordole Couct wnder [clule |
!

This aeendrent is [njot intended to araee nor daminish eny claims already set foxcth ;

APENQENT

mmm(glofﬁemtsmépplmm Iwﬂdfm&mﬁlaverthe
foanngargz.ageInBaecVecm

Imﬂdmﬂnbmhm:mvaireﬁexxwmofmdm; thus, !

vidlating his rights providad by S.C. Gst. &ct.I, §§3, @ 14, quarantesd by the
€th and 14th Amerdvents to the bnited States Constitutions. .

Imﬂdava‘dehgphatmwdneffaxnekssmofpgﬂlatemr&l:um, .
violating his rights provided by S.C. Gonst. brtI,§§3,a'ﬂl4,gmmeedbytheGﬁ'a P
and 14th Amenderts to the United States Gorstititions. ‘
Imﬂdm&atﬂeﬁmtmxtdquladﬁimmwar i
tertain the Applicant's cese, ard sertence hime thus, vidaurgmsngtsgzwﬁad |
by 5.C. Const. Act.I, &.gamteeabgﬁzemummﬂxmtoaeu.s.omm:mm -

Iumldava‘tmntm&C.mrtongpea]sladuadabjecthttechmsdxdnmto
entertiin, and adjadicate the Agolicant's {A]ppeal, thus, viclating his rights provided

by S.C. Gmst. Art.I, §3, and 5.C. Qonst. Art.IV, %gmmaedbj&elathmzm

totl‘e&umdstatmm'stmmm
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.10 (a) Attachment;

[

1.) My defense attorney failed to challenge the Attemped Burglary in
the First Degree charge, knowing investigating officers could not |
place applicant on the scene of the crime: ' :

2.) My defense attorney failed to conSCientiously discharge his pro-

fessional responsibilities while he was handling my case. o Eg ? -
E - i:...'l—r
3.) My defense attorney neglected the necessary investigatiors @gdgg?:j
‘the preparations of my case including, but not limited to, 1n§aegg :::ngg
factual investigations and less than thorough legal research. %; - 15}5{%?
- S = b T,
4.) My defense attorney never properly’ ascertalned whether qg nat @ggg *
actually understood or comprehended all of the issues that were &bvc —

ved in my case.

5.) My defense attorney failed to challenge the incosistant state-
ments and testimonies giving at trial.

6.) My defense attorney failed to move for a "New Trial” after jury
charged not guilty on Assault and Battery with Intent to Kill and !
Possession of a Fire Arm, when Indictment on Attempted Burglary in the”
First Degree stated; while possessing a fire arm, -when-this was the}

aggravated circumstances used in the indictment of First Degree Bur-
b

glary

7.) My defense attorney never discussed with the applicant the nature

"and eXtent of the evidence which the state had against him.

‘ ' L,
8.)' My defense attorney never discussed with the applicant the testi-
mony that any of the state's witnesses could offer.

9.) My defense attorney failed to interview all relevant withessesi

MOTION TO REINSTATE PAC-}E12



State v. Howsrd, 64 S.C. 344, 42 S.E. 173; and a reascaable probebility is a probebility

_The threshold matter in this case to arplify that Trial Counsel was [ilneffective for
£ailing to effectively arque the New Trial motion is the Agplicent was acqpiitted of ARWIK, and
Poscessien of a £iream during the ccmmission of  violent crire, and it is “the sme thing as
[N]ot being proved, and [N]et to "exist" (Idem Est:Non Probari Et Non Esse), and logic dictates’
that it was [iJnarbent vpan Trial Comeel to litigate this metter with earmestness, and vigar
becanse vith the acuittal of these two chirges, there wes [N]o evidence in vhich to tase a ver
dict on the charge of Attenpted Barglary, oc Burglary and this infoxmation s ot comeyed to |
the Trial Coxrt, and the Applicont vas [plrejudiced by Trial Cansel's ineptitude, and ineffect~ 1
iveness, ' B !

[ HOW I WAS PREJUDICED ]
 Trere is a reasomhle protenility that if my Trial Counsel would have effectively @
arqued the New Trisl rotion, and infoamed the Gt that there was ro evidence in which to
fase a Vexdict, T could teve received a New Trial. State v. Claxdy, 73 S.C- 30, 53 S.B. 493; |

[Slufficient to undenmine confidence in the autcome, Stridkland, Suxa.

( 10-A-3)
[Cause For Counsel Being Ineffective]

It is my propesition that Trial Qunsel was inegk, and Cornstiturionally Ineffective
fcc_muplesaumgmdajaxatmm.m [Rlecxxd in this case, spenks for iteelf, am it
dictatesvimdz_mity, ard particularity the failures to dbject by Trial Cansel in the foll-
auwing particulars to wit; - , :

[A]. Trial.Coansel did [M]ot chject to the Circuit Oourts lacking [Jlurisfiction to entertain |
Amolicant's indictment fix Brglary, because it was [Nlct "[Fliled with the Clerk of Gaxct |
of Gereral Sassians.* In Bnited States v. Hill, 210 F.3d, at 881 (2000}, the Qaxt was i
requivecal when it stated [Y]ermatim; - |

“he filing of a valid Indictrent is a prevequisite to the taxts {J}urisdiction.”

It is Universally recognized that the acts of a caxt withaut [J]urisdiction are {v]oid, :

(Actis Judiciarius Coram *Non Rudice” Trritus Hebehir). ‘

[B]. Trial Comsel did [NJot dbject to the shees being advitted against the Agplicart at his .

trial into evidence. (Tr.,p.115,In.10-14: ). o

* First, Trisl Gounsel should Tave [o]bjected to the shoes being admitted into-eviderce -1
where they were a fruit of an illegal search, and seizwe; because the search warrant
was [N]ot signad by a Judicial Cfficer, and the proper dhjection was "Inpropecly sejzed
o cbtained in [v)idlation of the 4th Amerdomt (cbijection to. ™42%)5"

* [Slecod, it was injected to the jxy that the shees had [E]lood on them, allegedly fram

. the victim when he was shot. Bowever, Trial Gansel did [N]ot dbject to "No chain of as~-

tedy {Cbjection No. "45"):" and,

* [Tlhird, the witness for the State testified that the shoes he allegedly saw was [S]ive
ard [Wihite. (Tr.,pg.33,In.24-25.) . However, it must be amplified that the shoes being
adritted into eviderce were (Bllack and [Wihite, and Trial Comcel should have [o]bjected
t6 misleading cr confusing {(cbjection No. “40"), because the specificatien of ane thing is
an [Elxclisian of the other, (Eumeratio Uhius Est Exclusio Alteris). Fucthenmore, Trial

- Coneel erved far failire to-qove for an acuittal based antthe fact that his shoss which
vere suhmitted tended (o exclixk the Agplicant as the perpatrator of the crime uhere the
S[ta]th: witress specifically saw (B]lve and (Wlhite shoes and Agplicant's were [B]lack and

Wihite. . . .
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fioem the Search Warzant, is "[t]atomout to ne Sexrch Warant ab all, and Trial Counsel should

. have investigated, researched, aﬁ'gepatedadefa‘set:o [Shypress the shoes illagally seized

fram the Trial..."
[ BoW I WAS PREJUDICED ]

There is a xeasnable probebility that if my Tria) Counsel would have investicated,
researched, and prepered me a defense for an illepl search of the hare, of which, I lived, and
illecpl seizwe of my shoes for the Search Warrant [N]et being Onstituticnally valid under the
Ath. Amendrent. becase o Judicial CEficer [sligned it, the shoes which allegedly implicated me

,mmmmmmcs}mﬁmmmmm&mﬁmmm

Trial Gaxct, ﬂts,uuemralledtnmsotemmedﬂemphmmbemmctedmwolaum
of s8.C. Grst. Act.I, §10aﬂsc Gode Am.§ 17-13-140. ¥ag S v. United States, 371 U.S. 471,
& 5.Ct. 47 (1963), aﬂaraascmn]egxdnlxtyma;rd:ab:hty [S]ufﬂmtomdemumthe

amfidence of the axtoome. Strickland v. Washington, 466 U.S., at @4, 104 S.Ct., at 2068 (1584).

{ 10-a-2 )
{cause For Counsel Being Ineffactivel]

It is ny positien that Trial Gounsel ves inepty and aenstitutionally ineffective for

failing to "effectively” arque the mtim for a [Nlew [T]rial, for the Gaxt to xecognize the
mfact the Agplicant was acuitted for the offense of ABNIK, and (Plossession of a firearm during
the camission of a vialent crime,® whetherby the [E)lements for attempted Bxglary, o Bxglacy
aild’ [N]et ke nist based en the Fact there was [NJo [Elvidence that the Amplicant was [A}ared,
o in possession of a firesnn dxing the aomission of a vialent crime, becmee he sas [ajoquit-
ted of this offerse. Mueower, there vas [no identification by the omplaining witness fox the
haglary charge that the 2pplicent oomuitted the offense. Furthenmce, there was [n]o evidence
to even place the Agplicant at the crime scene when he was aoquitted of ABRIK, likewise, the'
“Corpus Delicti™ for the'offense of Attarpted Bxglary, o Burglary caald [nlet be met in this

l particdar mse. ..

It is {alxiamtic that, Trial Gansel should have keen haguivocal shen arguing the
mmmﬁm.'effedﬁmlymwyiu;mmmmgfztaaﬂmm&emm

( Law/Ahalysis )

The [Llaw arises from “facts, (Ex Facto Jus Ocitur), and its a undnisble [Flact in
this case Sub Judice that the States “Linch Pin® evidence to place the Aplicant at the crize
scane fx the offense of Atterpted Rucglary or Burglary was that the ' [A]pplicent allegedly shot
&eomp]am:rq&a&mmcmm@edzy at:mptﬁgtoetertmmofxelmduar -

. M[P]rmeamsrzgngemtmdmrgarqmmmphﬁasﬂusmumum

the prosearter stated In Hasc Verba:

"Nod, M. Oglesby o Me. Booker [Clauldn't identify M. Williams,
cause the mBEn Iad a mask, But Me. Williams, M. Oglesty put him
right there [cutside] the apartment at the time of the shooting."
(Enphasis adid). [&.,og.léS,In.H"ltI.]

(5
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' It is my proposition that Trdal Counsel was inept, and Onstitutioally ineffective |
" for failing to investigate, research, and prereve me a defense to sypress the shoes afuitbed .
Aring ny crininal. trial to incriminate me in a crime; vhere the shoes were [£lruits of an ill-
eqall search, and sedzmme, by Law Enforosment: giving the Judieal Officer [ilntenticnelly (Flalse
infoomtion to dotain the {Slearch {Wlarrant....

The Ratio Legis (Lnderlying principle) for this proposition is the [alffiant (OEfic-
er) in the [a}£Eidavit to cbtain the [Slearch (Wlarrant in relevent part stated Tn Haec Verbay |

"Nrring Rarther Investigation (Vlictim State's That , §
(Sluspects admitted to shooting him, and stated they
were scrry." [SEE SERRCH WARRANT AFFIDAVIT]. ' 1

‘Dﬁ[ney]mﬂusnatterlsﬂnsumwmamegedmtmdlﬁmalcfmnraf
[Rlecord on NOVEMEER 28, 1997. Howewer, it is an [ulndisputatile, (ulmrefutable [Flact in this
partiailar case SB JUDKCE bt the [clampladning [W]itness did [Nlot provide Law Bnfcrcament
with this infommtion under cath wntil DECEMBER 02, 1997. (SEE SIRTEMENI' OF CHRISTOFEER CGLESRY
DATED 12-02-97.). }

Tt is beyord disate, crd&atetl’attfe&ﬁmmalmﬁmmmdaduth [Flalse
infeomation fac the Search Warrant to be issued as a metter of [LAA]... Rethamcre, a Search
Warrant codld rot issed where the Judicial Officer had ro vay of (Cloarckorating infommation
given to him and no infoomtian is shown to show the infoamtion ves [Cloordoarated kefore the

[
]

( Law/Analysis )
Tre United States Quyweme Coxt [s]pecifically, and (ulnequivecally, with [c]larity,
ad [plarticularity stated (Y)erbatim:

"We {Hlald that, where the defendhnt mekes a aubstantial prelimipary
showing that a (Flalse [Sltatement "mowingly, and: Intenticrally oc
with[Rleckless [Dlisregerd for the "truth was included by the [a]ff=
Mmm\am[alffmdavxt.aﬂﬁﬂeauegadfalsestatmt
is pecessary to the finding of prehable cause, the Foarth Amendnent
requires that a hearing be [H]eld at the defendent's reqgoest. .
mﬂ*eevatu)atatdvatreanrqtl'eallagatamuf[ﬂer}zycr
reddes.sdiszegazd:sestabhsl‘adbyduedafeﬁartbjamﬁe:am .
of the evidence, aﬂthhﬂzeaffmtfa]senatemlsettoa'esﬁe. -
b‘eaﬁﬂdamtsrammgamt&d:zsumfﬁa&rmmamhlwhgxcmble

cane, ti'eSearmmrmxtmastbe[V]m.dai,aﬂﬂemntsoftlesaazd\
Excluiadtothessmeﬁmt-asxfgd:ablemuasladmgmt‘eface

of the Affidavit.”

Emrks v. Delaware, 438 0.S., at 155-156, %S.Ct.a'at 276 (1978).
m.mmsmuﬂadfmhrgmmvesugae,r&arm.m;mp&ea
dafaminmlsnattac\asgxejxﬁlmaltoﬂepgpucmt

- [ HOW HE WAS PRE‘:IUDICED ] ‘
ﬂ'a'ensa:easuablegmbab:htymnafmmmelmﬂdmumestmated R
searchd, axﬁu:q-aredneadefememtmsnattern the shoes that were illegally seized could -

14l
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Counsel Toegt, ard censtituricnally Tneffective ias for Miltiple Failures 1o [Olbject at Trial.
mm,lmmwmwmma[g]eymmmmkmwmm- Lo
of Camnsel. Arrowcod v. Clusen, 732 F.29 1364 (1984). ‘

[ How I Was Prejudiced }
Me:.sareasmablegrdﬂ:nhtyﬂaatlf; nymalmnselmﬂdhmanadeﬂ‘e
preper [Olbjections at Trial, the.outcome of my Trial, and Agpeal couldhave been [8}ifferent,
and a reasorisble pratebility is a probehility [Slufficient to wndexmire confidence in the Qut-
care. Strickland v. Washingten, Syxa... . C :

( 10-2-4 )
(Cause Por Counsel- Being’ Ineffectlve]

Itisnysmpcmumt}atﬂhalmmel&asn’ept.a(dm'st.mti@uynnffziive
for failing to vequest a “Jury Instructdon” that if the Amplicnt was [aloguitted for ABAIX and
the offerse of poeseasien of a firesrm during the commission of a violent crine, then he could
rot, be Convicted of Attenpred Burglary o Burglaty in the First Degree.

{ Law/Analysis ) )

Bence, In Iuclenurg v. Smith, 79 F.33 388 (4th Cir. 1996), the Raxth Circuit Quxt
of hpeals [Hjeld that Trial Councel vas inept, and Onstibtiqally neffective fox failing to
recpest a “§ury instructin® that the [deferdent aould [n)ot be convicted of using a had g
Aring a crime, if the jxy &id not cawict him an the predicate crime...

The [s]ame principle, anospt, & precept of [L]aw applies in this case. and when
the reasm is the same, the "Iaw is the [s]ame, (Eadem Est Ratio, Eadme Est Iex).“ Therefore, it
is beyend Gispute, and Gebate, that if the Agplicant ves fod [Not guilty of ABMIK and Foss-
essicn of a firearm during the. comssion of a vidlert crine, then the [E]lerents for the offense | ¢
of Attenpted Biglary, or Burglary could [N]ot be met in this case Sub Judice, and the Amplicrt /|
s prejodiced by Trial Carsel’s ineptitude, and ineffectivensss of not requesting a Jory in-
struction in this metter, which is quet [olbvias... _

' [ How I Was Prejudiced ] v
Mmar&suablegd:ehlltyﬂatﬁmﬂmxmlmﬂdmmgmtmtmm
instruction the Court vould have charged it and conveyed it to the Sary, and it must be assumed |
asanattercf[L]awthatlft}Eu'stmdummsgiva)tothem, they would have follosed, and
carphed,andmemaftmscasecnﬂdbe[d]xﬁferet,aﬂareasa‘ablep:dﬁmhty:sa
prckability [Slufficient to wdermine Onfidence in the cutoame. Striddand v. hbshn1jxr: Sgxa. |

&

T -{ 10-a-5 ) .
[Cause For Counsel Being Ineffective]
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ha.vebems.messadfmuny'lﬁal,arﬂthewtcamoaﬂdhavebem[d]iffe:mt,axﬂamasmable
. .« preoebility is a probehility [s]tﬁﬁmattomiammomﬁdammthemtmm Strickland v.

vashingtony Syra.

.. ( 10-A-6 ) |
[Cause Zor Counsel Being Ineffective]
T would aver that Trial Consel was inept; and Constititionally ineffective for
failing to file a Speady Trial Motiom in this case.

( Law/Analysis )
The Iaw is written, (Ital‘.exScn{x:aESt), to wit:

“[T]his Cnstitution, and the (Llaw's of the thited State's which shall be mede in
punsuante thereof; and all Treaties mede, ar which shall be mede under the Authority of the Un-
nited States, shall be the {Suprare [L)aw of the Land; ard the Judges in [Elvery [S)tate shall
be bouwd thereby, any thing in the Grstiturien ar Laws of any State to the (Clantray [Njoovith-
standing.” (SEE UNIIED SIRIES QINST, ART. VI, §2.).

In-asm,mmmmmde"isﬂemofﬂnmmdm.mmm
{sluxeme (Llaw [OIf [T]he (L]ard TIPSO JURE..." Likewise, Title 18 U.5.C. § 3161(b) in relevent
Jpert states In Hoee Verba: l

"ary infrometion o Indicwent: dexgitg an irdividel with the
Comission of an offense shall be “Fliled within [t]hicty-days

fram the date an which stxh individnl was arrested ac served
vith a [s}ummn's in {clarection with sudh dharge...

_ e (L]aw arises fran [Flacts, (Ex Facto Crittr Jus), ang it is a fact that the
onlicant was "[D]irectly Indicted” for the offense of Buxglary on Novenber 24, 1968, and
the Arplicant as served the indictment- It is beyond debste thet in the State of Sath
Caroling, the [XIndictmest is the [clharging [Xlnstruent in which the defendert is taken
to [T)nal Likewise, the {Cloux of this argurent. is Trial Consel did [Nlct nwestzgate: :

'raaardu ard;mpareadefesefcrmed'argugh'stmmtm]otbe:rq[?]ﬂeiumm

the [Clrimimal [Rjules of (plrocedxe for the ot of General Sessions. [SEE 8.C. OIE
AN.§ 22-5-540 AD SRRigP REE 3(a).(b) and (c).]. This legal resemch would have, tius,

. informed Trial Camsel the Werzat and all infeemstion of it was rever transmitted by the

Judicial Officer of (Rleccrd before the Agplicant's ar Prosecutar's -initial sppearances in
ﬂ'acrxz‘tcfcmezalsﬁmsarﬂ[F]ﬂedmﬂ:tkeclerksnfﬁcetmchys“_req:ectwely )
shich is jurisdicrical. S.C. Gonst. Art.V, Section 26 merdates "[Tihe Ganeral Asserbly
sall [p]x:ov;de .- {the megistrate’s] ... cominal jurisdiction.” This is madatary and
has been provided by the Legislahre by the emctment of 5.C. Code An.§ 22-3-540 (Supp-
1583). Accordingly; in-order for the megistrate to axrerder his [exclusive jurisdiction]
he wist’ transuit. the orininal Jucisdiction pusstent to § 22-5-540 and SRRINP Rale 3 to
wjmlaildumofttnabﬁctmtta“mthtkemztofcme:al&snms

Hce; Title 18 U.S.C. §3162(a)(1) provides "That if ro irdictnent or infoamtion
is filed within the time limit provided by Section AEL(b); such charge against that individ-

()
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v+ tal ... shall be [D]isrissed or otharwise [Dlrogped. See Uhited States v. Falamm, 31 F.3d 1456
.+ (Sch Cir. 199¢). Tros, Trial Gunsel hes a [dluty to investicate the Applicant‘s case factimlly,
acd Iegally. Sheed v. Stith, 670 F.2d 138 (dth Cir. 1982). And Qansel's iregtitide, and his |
Ineffactivensas of failing to investigate, research, amd prepare a defense for A Speedy Trial
{v)iclation in this garticular case is incomprehensinle, and the Agplicant was prejudiosd due
to this anission.... .

)

[ How He Was Prejudiéed ]

" Trere ia a reasonshile probebility that if Trial Gonsel wuld have irvesticated,
vessarched, and pregared the Agplicent a defense for A Speedy Trial viclatiom under the (S) |
and corveyed the defiense to the Trial Gorrt, amd argued firther, a Julicial Ause of Disaretion |
where tha Warrant, nor any matbers of it were bransmitted to the Couck of General Sessicns by
the inferice Court, which issied Arplicant's warrent, within the jurisdiction of the Gourt of
Genexal Sessions ten days, respectively before the Aplicant's o progsecuters appearances in
the Trial Qourt as required by Statute § 22-5-540 ard Sauth Carclina Rules of Ceiminal prece-
&res Rile 3(a), the ascome of this casi could have been $6)iffevert because the waiver of
5.C. m:ebm§ 22-5-500 camrot, aonfer jurisdiction ypn the CGourt, and a reascrzble prokability

- is a probehility sufficient to undermine Gonfidence in the antoore. Strickland, Spra--.

[Ineffective Assistance Of Appellate Court Counsell
. ( 10-8-1 )
( Cause For Ineifective Assistance Of Appellate Court Counsel )

It is my proposition that Agoellate Qonsel was irept, and Constituticnally Ineffect—
ive for [Flailing to investicate, research, and pxegare me a defence for the Sauth Carolima Gart
of 2ppelas [Llacking "Subject Matter Jirisdiction" to ertertajn and adjdicate my [alppeal, vhexe
there vas [Nlo [W]ritten "Court Qrdc® from the Cirmmit Court granting ac denying my [Plost={Tle-

' ial motio for a "New Trial." (See Tr.,p.179/Ln.G6-11. ). |

_ ~ ( Law/Analysis )

_ Tne United States Suprere Coxt hes mece it clear that the proper standerd far
assessing the effectiveress of Agpellate Coxrt Counsel is the (S]ame standard emunciatsd
in Striddand v. Washington, Spra.;see Snith v. Rethins, 120 5.CE. 746 (2000), and Ree v.
Flores-Oetaa,. 528 U.S. 470 (X000)...

In this case Qb Judice, the Arplicant's Appellate Qaxt Councel @id [Njot invest-
igate, research; ad prefare a Gefense far Lack of Sbiect Matter Jurisdictian by the Sauth
Carolina Coxt of Appeals, which i5 a threshiod matter... Thos, the Ratio Legis for the pre-
mise that, Appellate Gounsel should have investigated, researched, ard prepaced a defense in
this metter is [Rlule 29, SRCrin®, which [S]tates n its face..."[T]hat the [t)ime for [alpe-
eal for all parties is [Sltayed, and the [JJurisdicticn of the case [Rlemains with the Circuit
Qarxt, wtil there is [W]ritten [N]ctice disposing of the (post) Trial moticn..."

. ()9

MOTION TO REINSTATE PAGE18



»
.
.

It is axomatic that Appellate Counsel should have irwvestigated, reseawched, ad
pmparedtreadefmsem this matter becase there is [N]omttmOwrtO:dan o [N]ctme
aajudlcat.m; the [P]ost—[i‘]nal metions. ’

In Qrazio v. Duper: 876 F.23 1508 (1989) The Coxt "Held” that Appellate Coxct
Oounsel's failure to [aldequately [i]mmtigaté [a]1l graxds for [a]ppeal was deficient -
performance. Tt must be amplified that Sthject Matter Jurisdiction is a requisite of the

0.5. Constitution Act. IO, §2., cl. ) in [a]ll cases in (L], and in equity. It is a Coxts
Statutory o Constitutional Rower foo a Court to hear a case. United States v. Qotton, 535 U.S.
€25, 122 5.Ct. 1781 (2002). Likewise, in essence, Ampellate Court Qansel did not investigate,
ressarth, and prepare me a definse for the (ourt of Agpeals Locking Judicial Rower to hear oy
case, Which has given hirth to a Fundamental miscarriage of Justice, Gue to a [JILnsmctlmal.
(Dlefect.

[ How I Was Prejudiced ]

There is a reasonable probebility that if my Appellate Qounsel would have properly
irvestigated, ressarched, and prepared me a (d]defense for Lack of Sbject Matter Jurisdiction
1 Apeal. fior the Weitten Gt Order, o Necice being In Absentia in this case, antrery o
Rute 2, SRocinP, arﬂt}usmfmrahmuasmweyedtothecnrt,t)mmamanxablepm-
tebility that the cutoome of my case would have been different, and a rescrsble proiability is -
a prekability (Slufficient t:ouﬁamnnec::nﬁ(hnemﬂnatmre. Sriddad, Supra..

( 10-B-2 ) o
{ Cause For Ineffective Assistance Of Appellate Counsel )
, Itmwp:qxr:ltlmﬂntpgellatecnxseluasm,arﬁm'mmcanymeff-
ective for failing to imvesticpte, ressardh, and pregere me a defense, fa:rad:cf[J]mschd‘_lm
kydnmmntcnnmemertamlardadmtemsdmmlmse,mhwmm&
Burglary ves [N]ot [Pliled with the Clerk of Gaxt...
. ( Law/Analvms )

It is an [E]lementary, [B]e&.'odc (Clardinal nﬂeofcrummlpmcaimmtmsute
of-Sauth Carolima, trau[I]rﬁxcmaltststheﬁledwluhﬂ‘eCla’hcﬁmrofGaﬁalSa&dsu
kefore the dharging instruent is taken to the [Glrand (Tlwry- (SEE Rule 3(c),SCROxinP).

In United States v. Hill, 210 P.3d at 884 (8th Cir. XX0), theOu:"na:]e:Ltdear
that the filing of a valid indictrent is a [p)rerequisite to the Caxts Jirisdiction... s, it
srould be [E]lguentary, with no need fix citation of {(AJuthedity, that on [I]ndictment which has

keen "[Tlrue-(8)illed" befare it is filed with a Coxrt, would tend to [Sluggest that the Criminal
Jurisdiction of the Coxt, is [clo-extensive to the (Clriminal [I]urisdiction of the [Glrand W=

ury, wich (rletumed the "[Tire-[B]ill" vhich is catray to State v. Rundertaxk, 255 S.C. 2564
261, 191 S.E.23 520, 522 (1972)... '

Acoordingly, lthMMAgelJammzmlmmte, research, amd
grepsire a defense on Agpeal for Lack of Jurisdiction for the Indictment [Nlot being (Fliled, as
the [Fliling of an sgmxopciate charge in a criminal case with the Caxt: is a prerequisite to the

195
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. Qourts Jurisdiction of the Subject Matter, even in-Scuth Carolire. (SEE (RIMINAL LAA4-Key-38, 105).

It mist be reiterated that the (Flailure of Appellate Counsel to &ﬂsa;zmervknow
cr investigate {211 qronds fex Appeal is deficient preformance.

{ How I Was Prejudiced )
mxre15&1masuwbhagxhdnlfy1iﬂt1fnyAg;&kﬂ2tIumaluaﬂdlfweinwstqﬁr
ted, researched, ard prepared me a defense for Lack of Jurisdiction, the atoare of my appeal
oxld have been [d]ifferent, and a reascrablle provebility is a probsbility [Slufficient to wder-
mire cenfidence in the artoore. Strickland,Spra...
( 10~8-3 )

(Cause For Ineffective Assistance of Appellate Counsel)

It is ny proposition that Agpellate Gounsel was inept, and Omstitutionally Ineffec—
tive for failing to amgue the denial of the Motion fir a [Nlew [T]rial. (See Tr..pg-179,1n.05-C9).
This issue was preserved for (a]ppeal by the motion being [dlenied... ;

It is beyond debate, and dispute that when the Agplicant wes [ajoquitted of ABNIK, i
and Fossessien of a fivearm during the Commission of a vidlent arime, there was {Nlo evidents
in vhich to bese a verdict for Burglary, becouse there was [N]o [Ploeof that the Aplicant wWas
armed, [NJo [Plreof he injured amyere, moveover, [Nlo [Plroof that he was at the arime scene,
and e that. "IPSO FACTO™ the Applicant is being held in austody in violation of the l4th Arend~
ment to the U.S. Constituzion, and Appellate Gomsel should have raised this isste on Appeal.

( Law/2nalysis )

Haoe, when ignored issues an gpoeal are “[cllearly stranger than those presented
to the Caxt on Apoeal by Qansel, will the presumption of effectiveness be overcore. Gray V- ;
Qreey 800 F.26 644 (7th Cix. 1986);Kurina v. Thierst, 653 F.23 1408 (1568);Bactles v. Gupren,
506 S.E.23 838 (1558). ihlsm;slc]learlystrugertfantiﬁmemsadwnykpellate
0::521 ard the eplicant vas prejudiced by Agpellate Coasel's [Flailue to raise this issee..

( How I Was Prejudiced )
ﬂlere:sareasmableprmaknhtyﬂ'atlfnyﬁgeuateoareelmldkavemsed
tmsxss:emagpealtl'emtmreofnw[nhract [A]g:aalmﬂ.dl’avebamdlffezmta ad a vea~
scnehle prokenility is a prebability sufficient to undermine Confidence in the agtoome. Stridk-

]Efﬂlsm-..' . .,

{.10-B-4) =
t is my propositien that my Agpellate Qansel was inegt; and Constitutionally
Ineffective fix failing to come and visit me to have an infarmed evalaticn fram me on my
case, and have a mesningful discussion with me about my potential defenses o agpeal..
( Law/Analysis )
The United States Syrew Gourt Secifically, and Unequivacally, with clarity, and
particularity hes State In Baec Vedba: '

"The dmial of cepertinity for agpo;rted Coansel to [Clonfer,
* to [Clonsult with the acoused, amd prepare his defense, cadld
convert the appoi irte a [Slham, and nothing

|76
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STATE OF SOUTH CAROLINA" ) -~~~ IN THE COURT OF COMMON PLEA"
_ ) SEVENTH JUD]CIAL CIRCUIT %
COUNTY OF SPARTANBURG ) C.A. No. 2002-CP-42-875 a
)
Thomas Jerome Williams, 8.C.D.C! )
No. 255549, )
' )
Applicant, )
) RETURN
V. )
)
State of South Caralina, )
)
Respondent. ) -

)

In response to the post-conviction relief application filed March 8,'2002; the Respondent } _
would show this Court: | |
1.
The Applicant is presently confined in the South Carolina Deparment of Correctioné
pursuant to orders of commitment of the Clerk of Court for Spartanburg County. The Applicant

was indicted at the January 18, 1999 term of the Spartanburg County Grand Jury for attempted

‘burglary, first degree (98-GS-42-6479). A jiry trial was held on January 18, 1999, at the 5

conclusion of which, the Applicant was found guilty as charged. He was sentenced by the

Honorable Judge Henry F. Floyd to 25 years for attempted burglary, first degree (58-GS-42- o S

6479). The Applicant filed a direct appeal to the South Carolina Court of Appeals. On April 18, - ™1’

2000, the Court of Appeals affirmed the conviction (2000-UP-291). The Applicant filed a
Petition of Certiorari to the South Carolina Supreme Court. On April 10, 2001 the South
Carolina Supreme Courl denjed certiorari. '

. In his application for post conviction relief the Applicant alleges that he is being held in |

- custody unlawfully for the following reasons:

. .
b P
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mﬂmafcmalémplmmem.dxtl'lecmstnumaﬁ
requirement that an accused ke glven the assistance
of [Clansel."

Avery v. Alsbama, 308 U.S. 444 (1940). '

It is settled beyend question that under both the [Fledral, ard [S]tate Oostity-
ticns, the [R)ight to the Assistancs of Gonsel includes the [R}ight to MOMITCATE" {e)ffect~
ively with Gnsel in the preparatien of cne's defense. Washirgten v- Meschum, 680 A.2d 262 (19-
9%6).

It nust be anplified that infomed evaluations of potential defenses to Criminal
chazges, (alnd a meanigful discussion with mes (C]lient of the realities of his case; are.
the [clemer [s]tormofsrfecmemmofowsel See Stevens v. Jdnsen, 575 FL.SEP
at 885 (1583) (citing Gainds v. Hopper, 575 F. 1147.). )
- Intmscaseattnr;lehppllmntrm[N]eva‘sem,hisA[:pellateOaxthrml.ard
it must ke amolified and reiterated, that the same Standard emnciated in Striddand v. Hashing-
tony Supra., applies to Agpellate Court Quunsel.. Srith v. Rebbins, Syra. ‘

Under the Scrickland Doctrire, it is wdisputed that if Trial Ounsel never visited
his client, and teck his client to Trial and (Llost, he would be fand Ineffective by any Gourt,
the same orinciples applies to Arpellate Court Consel.

{ Bow I Was Prejudiced ) : .

ﬂmtéisa:easaeblegnbi:ﬂity&at_ifwbppdlatemmmelmﬁdmvem_
to visit me, and would have disorssed my potential defenses with me, I aould have effectively in
persn infarmed Cansel. of mv most reritcriqus Gefenses far Arpeal, as Stated (infra), and the
autre of my case could have been [d]ifferent cn Apeal, and a reascnahle prbshility is a pro-
bebility {Slufficient to uwdemmine cnfidence in the cutoome...Stridland, Syxa.«.-..

(Lack of Jurisdiction]
{ 10-c-1 )

_— TtlsrygmgnaUmtmtﬁPthO:Ittad:ad[J]msdlcumtomtertamny
case, and santence me because my darging Instrument ‘Irdlctrmtfa:&n:glary)sasthILED
with the Qeark of Caxt of Gereral Sessicns. thited States v. Hill, Syxa...

{Lack of Subject Matter Jurisdiction
A By The Court of Appeals .. .i}..

( 10-D-1 )

It is my proposition that the S.C. Caxt of Appeals Lackad Subject Matter Jurisdic-
tien to entertain my Direct Appeal because there was [N]o written Qart Order or Notice agijudi~
cating the Fost-Trial Mctien fr @ New Txial which a metter, which is a vequisite of Rule 29,
S:m-'urP.La:thesc.mrtofl.g:aalsmau:mabjectmtgeerisdictlmtomta'tainny
3ppeal. Tus, the acks of ammﬂmt&bjectbbtteersdldnmare[V]md..- \

== —

DITE . : . (cmséx.) o
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Thomas Williams

"} Dixect examinatlon by Mr. Richey

Q , And you think there should have been a suppresaion
motlon because the affidavit was insufficlent.
A Yesa, sgir.

. MR. RiCHEY: We would like to have these marked, Your
Honor, if we could. I've shown Mr. Leadbitter. ‘

" MR, LEADBITTER: No objsction.

(Witneas ‘intexrview form, affidavit, séarch warrant and

return marked Applicant's Exhibit Number Ona.)

Q Okay, You have other grounds that you have raised in

your amended application. And one of the thinga you talked'

about is that you do not believe thers was a reasonable
investigation done in ydur casa. .
A Yes, sii.' . -
0 Okay'. And can you explain that to me? . LZ/
A My cas.e. wasn't, is my proposition that tr:!:al_ cqunsel
was inadequate and constitutional ineffective for failing to
investigate and research and prepare me a defense for a
constitutional invalid'search of my home bacause the saaxch
warrant was not signed by a detective neutral -—-

Q Mr. Willlams, you are going to have to just te;l me,

.because you have to apeak up.

A Yes, sir. S

Q Just tell me. You have gone over this plenty of times.

Just explain it to me where we can go through'it.

A Yaa, sir.

G

s
t

A
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19
20
21
22
23
24
25

W o

Thomas Wllliams

‘I Direct examination by Mr. Richey

Q . Gd ahead.
A~ ' 1 said my own. attorney was negligent in preparing my
casa and going through the, you know.what I'm saying, the,

you know what I'm saying, the research, all of the

.{researches that he should have went through.

Q At the time of trial did, you know what sentence you
wara facing? ' . [y

A No, sir, 1 didn't have no idea. ~ On the assault and
battery with intent to kill, I knew 'the time, you ‘kriow what
I'm saying, .that it .was, ~But, like I say, with .the
attempted burglary, I was chargeci with attempted. burglary
right before I went to court. _I'never knew, you know what
I'm sayingw.iuﬂ@w '

0 And when you talk about investigating your case, was
one of the ishues of inveétigating.your case is that

reviewing these search warrants and stuff would have shown

-tlhé arror you just poiﬁted out? Is that your part of youx

investigation In this case too?

A Yes, sgir.
0  Also in this case it was alleged.that you fired a gun

by some fellows.

A Yes, sir.
Q Okay .
A The victim stated that I apologized to the shooterx.
Q Okay. And did you and your lawyer talk about any
12
(2D
219

S .
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STATE OF SOUTH CAROLINA ) 4 |
B . ) INTHE COURT OF COMMON PLEAS
COUNTY OF SPARTANBURG )  SEVENTH JUDICIAL CIRCUIT
) ,
) C.A. No. 2002-CP-42-875
: ) '
Thomas Williams, )
S.C.D.C. No. 255549 )
)
Applicant, )
) S
v, ) ORDER OF DISMISSAL
) WITH PREJUDICE m2 02
State of South Carolina, ) -
) oo e
Respondent. ) & T
. ;::: :? t )
Rodney Richey, Esq. appearing for the Applicant. :a :; ' -
Douglas E. Leadbitter, Esq., Assistant Attorney General appearing for the . S -

Respondent.
Thisisa po;t—conviction rqlief (PCR) matter. The Applicant alleges in his PCR
_ application filed March 8, 2002 that he is being held in custody uniawﬁllly due to the ineffective
ass_is‘tance of trial counsél. An evidentiary hearing wés convened at the Spartanbm'g Cou.ntf
_Courthouse on J anuary 13; 2004.
- L I;ROCEDURAL BACKGROUNb | |
_ ‘The Applicant ig presénﬂy confined in the South Carolina Depﬁrtrﬁent of Correctiofis '
pursuant to orders of commitment of the Clerk of Court for Spmtmburé County. The Appliczint
was indicted at the J anuary 18, 1999 term of the Spartanburg: County Grand Jury fér attemp’ced
burglary, first degree and assault and battery with intent to kill (9-8—GS-4.12-64.179). 'I.‘he Appﬁcéni '

was represented by Thomas A.M. Boggs, Esq. A jury trial was held on Japuary 18, 1999, at the
(eejage lof 8
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conclusion of which, the Applicant was found guilty of attempted burglary, but was acquitted om
the ABWIK charge. Ho was sentenced by the Honorable Judge Hemy'F. Floyd to 25 years for
attemiated burglary, first degree (98-GS-42-6479). The Applicant filed a direct appeal to the
South Carélina Court of Appeals. On April 18, 2000, the Couct of Appeals affirmed the
conviction (2000-UP-291). The Applicant filed & Petition of Certiorari fo the South Carolina
Supreme Court. On April 10, 2001 the South Carolina Supréme Coutt denied certiorari.
IL APPLICABLE LAW
a. Ineffective Assistance' of Trial Counsel
In & post-conviction relief action, the Applicant has the burden of proving the allegations

in the application. Rule 71.1(e), SCRCP; Butler v. State, 286 S.C. 441,334 S.E.2d 813 (1985).

Where ineffective assistance of counsel is alleged as a ground for relief, the Applicagt ' -

. == o
must prove that “counsel’s conduct so undermined the proper functioning of the advef§ariaks . = Ly
. : o2 el ;. ,': —
process that the trial cannot be relied upon as having produced a just result.” S_hicgla___g’:jd_vm D ET
s B
Washington, 466 U.S. 668, 104 S.Ct. 2052 (1984); Butler v. State. i :; Low

The proper measure of performance is whether the attorney provided representations o -
within the range of competence required in criminal cases, The courts presume that counsel :
rendered adequate assistance and made all significant decisions in the exercise of reasonab]e |
professional judgment, Butler v. State. The ‘Applic‘aht must overcome iis presﬁmpﬁon to |
recsive relief, Chetry v, State, 300 S.C. 115, 386 S.B.2d 624 (1989).

The cowrts use a two-pfonged,test in evaluating alleg'aiions of ineffective 'ase.;istz.mce of
counse]. First, the Applicant must prove that counsel’s performance was deficient. Undér this

prong, attormey performance is measured by its “reasonsbleness under professional norms.”

@1;;2&8
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Cherry v. State, 300 S.C.-at 117, 385 S.B.2d at 625, citing Sttickland. Second, counsel’s

deficient performance must have prejudiced the Applicant such that “there is a reasonable I

y
probability that, but for counsel’s unprofessional errors, the result of the proceeding would ha\%c
i

been different.” Cherry v. State; Johnson v. State, 325 S.C. 182, 480 S.B.2d 733 (1997). !

b. Ineffective assistance of appellate counsel

A defendant i constitutionally enhtled to the effective assistance of appellate counsel
Byitts v. Lucey, 469 U.S. 387, 105 S.Ct, 830 (1985). Where ineffective assistance of appellate
counsel is alleged, the Applicant must show that apioellate counsel's performance was (1) |
deficient; and (2) that there was prejudice from thg‘appellate counsel’s deficiency. S_m;_t_he___rLaL%i,
v, Stats, 337 5.C. 610, 524 8.B.2d 833 (1999). To be éffective, appellate counsel must give ‘
assistance of such quaiity as to make appellate proceedings fair. Id. Appellate counsel muét

provide effective assistance but need not raise every non-frivolous issue presented by the récord.

Id. Appellate counsel has a professional duty to choose among potential issueé according to tl:%eir

merit. Jonesv, Barnes, 463 U.S. 745, 103 8.Ct. 3308 (1983). Where thavstrategic decision to
exclude certain issues on appeal i8 based on reasonable professional jﬁdgmenf, the failure to

appeal all trial errors is not ineffective asmstance of counsel Griffin v, Aﬂcey,, 775 B.24 122\

1:‘3 -

g '-.Jl s
(4th Cir. 1985). o , ?; = ? : fff;
When & claim of ineffective assistance of appellate counsel is based upon falﬁlre tomalse 0 ,-
[
oo r1

viable igsues, the court must examine the record to determine "whether appellate couqsel fa‘ded
to present significant and obvious issues on appeal.” Gray v. Greer, 800 F.2d 644, 646 (7&'5 Cu'"
1986). Generally, the presumption of effective assistance of counsel w111 be overcome only when

the alleged ignored issues are clearly stronger than those actually raised on appeal. Id.
@age 3of 8
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IO. FINDINGS OF FACT AND CONCLUSIONS OFLAW

The Court has reviewed the testimony presented at the evidentiary hearing, observed ttfxe
witnesses .preselnted at the hearing, passed upon their credibility, and weighed the festimony )
accordingly. Further, this Court reviewed the Clerk of Cou1;t records regarding the subject
conviction, the Applicant’s records from the South Carolina Department of Corrections, the
application for post-conviction relief, the transcripts and ciocuments from the prior
proceedings, and legal arguments of counsel. Pursuant to S.C. Code Ann. § 17-27-80 (1985),
this Court makes the following findings of fact based upon all of the probative evidence
ﬁresented.

Allegation of ineffective assistance of counsel for failing to move to suppress the shoes
seized during the execution of the search warrant.- ‘

The allegation that trial counsel was ineffective for failing to move to suppress the shojes
seized during the execution of the search warrant is without merit. The Applicant alleged that ;the
search warrant affidavit that established probable cause to allow law enforcement to obtain the
search warrant was actually taken after the search watrant was executed. The Applicant claams

that the written statement taken from Oglesby was the sole basis that established probable cause

, : . &3 o=
to obtain the search warrant. This Court has reviewed the transcript and finds that the=C :'_?2’ ol :‘3
Applicant’s assertion that the search warrant was based solely on the statement takenﬂom‘f AL S

) . . ooy Vigmor

Oglesby is ﬁnsupported by the record. The testimony from the trial showed that 1aw§§ﬁforqiuztfpeﬂt _’ L

i T

. > Cy - oL
was in the process of investigating the case immediately after the shooting occmrredzmd had = .-
' ' w

interviewed witnesses at the scene, including Booker. The record clearly demonstrates that law
enforcement gathered evidence the night of the incident that lead them to believe that the

Applicant was involved. The Applicant’s assertion that the search warrant'was not basedon * -~ -

MOTION TO REINSTATE PAGE28



ﬁrob able cause because Oglesby’s ivritten statement was obtained after the search warrant was -

execluted'is unsupported by the record, Therefore, this Cowrt finds that the Applicgnt failed ta

) _ carry his burden to show that trial counsel’s repreéentaﬁon fell below tﬁe standard of proqusic‘}nal )

reasonableness for a criminal defense attomey for failing to move to suppress the shoes seizedj on

this Bésis. Strickland v. Washington; Cherryv. State. Moreover, the Applicant also failed to |

cm:ry his burden of proof to show a reasonable probability that the outcome of the trial Would |

have been different but for tnal oounsel’s alleged deficient representation. Johmson v. State. ThlB

-Court finds that the Applicant did not carry his burden to show a reasonable probability that the

outcome of the trial would have been different-had trial counsel moved to suppress the shoes (:)1.1 '

the basis asserted. Therefore, the Applicant also failed to catty his burden to show prejudice.

Accardingly, this allegation of ineffective assistance of counsel is denied. |

Allegation of inéffective assistance of counsel for failing to reseafch and prepare a defem;;e.
The allegatioﬁ that trial counsel was ineffective for failing to research and preparea.

defense is without merit. The Applicant clairned that trial counsel did nof know what the chariges

were because he Qas indicted close to the time of trial. Trial counsel testified that he was awaire

2

of the charges and was prepared for trial. This Court finds trial counsel’s testimony%iedib% an

n

J

the Applicant’s testimony not czedlble Therefore this Court finds that the Apphcantfalled-td L,

_.g", 'r)-j , !

carry his burden to show that trial counsel’s representatton fell below the standard ocf:prof@ssmnal -

1 C:.J ': :"'

reasonableness for a criminal defense attorney in this regard. Strickland v. Washin. ’d @hmy

v. State. Moreover, the Applicatt also failed to carry his burden of proofto show a reasonable

probability that the outcome of the trial would- have been different but for trial counsel’s alleged

deficient representation. Johnson v. State, This Court finds that the Applicant failed to show !

ge5of 8
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how the alleged failure to prepare hurt his defense. Therefore, the Applicant also failed to caliy
his burden to show prejudice. Accordingly, this allegation of ineffective assistance of counsel is
denied.

Allegation of Ineffective assistance of counsel for failing to failure to move for new trial and
lack of subject matter ]urxsdiction

The allegation that trial counsel was ineffective for fai]ing to move for new trial is
without mecit. The Applicant asserts that since he was acquitted of the ABWIK charge, trial
counsel should have moved for ; new trial on the attempted burglary charge because the ABWIK
allegations put him at the scene. The Applicant also argued that the acquittal on the ABWIK
deprivéd the hial'court of S’I.lb_] ect matter jutisdiction on the attempted burglary. The Api:licant%’s
argument is non sequitur and the allegation is contrary to the law of this State. This Court finds
that the Applicant failed to carry his burden to show that trial counsel’s representatibn fell beldw
the standard of professional reasonableness for a cnmmal defense attomey in this regard.

§mckland v. Washington; Ch e_r_rzv State, Moreover, the Applicant also faﬂed to carry his

burden of proof to show a reasonable probability that the outcome of the trial would have been

e
» U

different but for trial-counsel’s alleged deficient representation. J ohnson v. State. 'Ifﬁ}brefgge, thp v
[ 3L

Applicant also failed to carry h13 burden to show prejudwe Accordingly, this allegatmn af _F : :..:: .
. ‘l'_.l 3 |.:I ';-J;"'.‘

ineffective assistance of counsel is denfed; "~ - - BT -
’ < o K .'.".

4 — [
-zn .

Allegation of ineffective assistance of appellate counsel for failing to raise a Jack of&nbject
matter jurisdiction in the appellate court because post trial motions had not been ruled !
upon.

The allegation that appellate counsel was ineffective for failing to raise the issue that the

appellate court did not have subject matter jurisdiction because post trial motions had not been

@aga 60of 8
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ruled upon is without merit. Therecord shows that the trial court ruled ugon the post trial |
motions that were made. The record contains no unresolved post trial motions, Therefore, thxs
Court finds that the Applicant failed to catry his burden to show that appellate counsel’s

representation fell below the standard of professional reasonableness in this reégard, Southerl n_d

v. State. Moteover, the Applicant also failed to carry his burden of proof to show a reasonable
probability that the outcome of the appeal woﬁld have been different but for the alleged deficient
appellate representation. Id. Therefore, the Applicant also failed to carry his burden to show

prejudice. Accordingly, this allegation of ineffective assistance of appellate counsel is denied,

Allegation of ineffective assistance of appellate counsel for filing an Anders brief. -
The allegation that appellate counsel was ineffective for filing an Anders briefis witho_ﬁt

merit. The Applicant offered no proof of any issue which was overlooked by appellate counsel

or the appellate courts, The Anders procedire necessarily requites the app ellate court to reviéw

-

_!
e
e —w l“ i3

and pass upon the metit of each preserved issue relatmg to trial court error during tb.@ mal’é‘—?

1

Appellate counsel and the Court of Appeals in this case apphed the Anders procedurq and‘:tha

=

~ case was dismissed. Anders requires the appellate court to do an independent evaluahon of the “

1

~ trial record to determine 1f there are any meritorious issues for appeal, If the appellaIe CQu:rt L
beheves there are 1§sucs that require additional briefing, it orders counsel for the parties ':; do 80 u :
In thig césé, there has béen a'ruling from a higher Court that théra are.no meritorious iséues. .
Therefore, this Court finds that the Applicant failed to carry his burden to show that appellate
counsel’s representation fell below the standard of profcssio@ 'reas'onablaness for failing té v
adeqqately argue on appeel. Southerland v. State. Moreover, this Court cannot find that the

Applicant was prejudiced by appellate counsel’s failure to brief an issue when the Court of

age7of 8 .
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1

Appeals has already ordered that appellate counscl need not further brief any issue. 'I'herefore,
there is no preJudlce Southerland v, State. Aocordmgly, this allegation of ineffective assxstance
of appellate counsel is denied.
CONCLUSION
This Court finds and concludes that the Applicant has not estaﬁlishad any consﬁmtionajl
violations or deprivations that would requiia this court to grant his application. Therefore, thlsl
application for_ post conviction i'elief must be denied and dismissed with prejudice.
As to any and all allegations which wete or could have been raised in the application or at
the heatiﬁg in this matter, but were not specifically addressed in this Order, this Court finds th;t
the Applicant failed to present any probative evidence regarding such allegations. Aooordinglyj,

this Court finds that the Applicant weived such allegations and failed to meet his burden of proof

regarding them, Accordingly, they are denied and dismissed with prejudice. - ~
IT IS THEREFORE ORDERED THAT: " Cm E fim
1. The post-conviction relief application is DENIED. o ,{: - -;.'.'.‘,
P, -’ :

2. The Court advises the ' Applicant and his attorney of record that any Noucfé‘of Appeal

must be filed within thirty (30) days of service of the signed copy. Your attention i i§ Ehre@d tq

South Carolina Appellate Court Rule 227 for appropriate procedures on appeal.
3. The Applicant is femanded ;ﬁo the custody of the Respondent for the completion of his -

sentence.

' A CERTIED CoRY
, South Carolina . , f,[ 140 éz

NAMIA_ 15— 2004 ""

E. ezt C(}JRT
g ;.Na{j'ér OUNTY -
b xy(l

I:M‘a:m_& (i 7t s S
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STATE OF SOUTH CAROLINA
In The Supreme Court

APPEAL FROM SPARTANBURG COUNTY
Couwrt of Comumon Pleas

1. Derham Cole, Circuit Court Judge

Case No: 2002-CP-42-0875

THOMAS JEROME WILLIAMS, 255549
PETITIONER,

VS.

STATE OF SOUTH CAROLINA,

RESPONDENT.

JOHNSON PETITION FOR WRIT OF CERTIORARI

Rodney W. Richey )
. Attorney for the Appellant
‘ ' 24 Vardry Street, Suite 403"
Post Office Box 10916
_Greenville, South Carolina 29605
(864) 467-0503
Attorney for Petitioner .

Other Counsel of Record:

Douglas E. Leadbitter, Esquire

Office of Attorney General State of SC
Post Office Box 11349

Columbia, SC 29211-1549
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ISSUE PRESENTED
The lower court erred in dismissing petitioner’s application because counsel was -

ineffective for falling to adequately investigate, research and prepare a defense fora *

constitutional invalid search of petitioner’s home.

MOTION TO REINSTATE PAGE35



o .- . .- .- . .

TATEMENT
. P,
Petitioner, Thomas Jerome Williams, was indicted for attempted burglary in the first -

degree, assault and battery with intent to kill, and possession of firearm or knife during the
commission of or attempt to commit a violent cn.rne He was conﬁcte_d of attempted bugxglary in
the first degree. Williams was sentenced to twent)‘f-ﬁve vears, Williams appealed his ccénvictién
and the Court of Appeals affirmed his conviction. (2000-UP-291).

On March 8, 2004, petitioner filed a PCR application with the Spartanburg Couémy Office
of the Clerk of Court. App. pp. 183-197. The respondent filed a return dated December§9, 2002,
requesting that the PCR. appli.cation be denied and dismissed. App. pp.[98-202 |

A-hearing was convened on January 13, 2004 at the Spartanburg County Com’t{xousc
before the Honorable J. Derham Cole. On March 12, 2004, Judge Cole dismissed the .ajcﬁon per
order on the grounds that the counsel was not ineffective for falling to suppress the evié:lence E
seized during the execution of a search warrant of his home. Further, counsel was not i,x'leffective

for not properly preparing petitioner’s case. App. pp. 236-243

Petitioner appealed this petition follows.
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- investigate the search warrant issues.

CONCLUSION

The lower court erred in dismissing petitioner’s application because trial counsel was

1}

: !
ineffective for falling to adequately failing to investigate and research and prepare and prepare a

defease for a constitutional invalid search of petitioner’s home.

N

November 7, 2004
Greenville, South Carolina

R[o-dnef/ W. Richey =

Attorney for the Appellant

24 Vardry Strect, Suite 403

Post Office Box 10916

Greenville, South Carolina 29603.
(864) 467-0503

Attomey for Petitioner
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STATE OF SOUTH CAROLINA

IN THE SUPREME COURT . .. I

CERTIORARI TO SPARTANBURG COUNTY
J. DERHAM COLE, CIRCUIT COURT J UDGE

2002-CP-42-0875

THOMAS JEROME WILLIAMS

PETITIONER,
Vs, |
STATE OF SOUTH CAROLINA,

RESPONDENT.

JOHNSON PETITION FOR WRIT OF CERTIORARI

Counsel for Thomas Jerome Williams states:

1. . Heis private counsel and was appointed to represent petitioner; ‘
t

2. He has reviewed the records and transcript of petitioner's post-conviction relief

hearing which was held on March 8, 2004. In his opinion.seeking cenioiari from

the order of dismissal is without merit;

(V9]

!
He has pursuant to Johnson vs. State 294 S.C. 310, 364 S.E.2d 201 (1988), brief
the one arguable issue which arose during the post-conviction relief prdcesfs.
Therefore,lcounsel requests that the Court relieve him as counsel for Thomas Jerome

Williams.
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November 7, 2004

Greenville, South Carolina

tfull{/submitte;

p/

W Richey
Attom r for the Appellant
24 Va:dn_r Street, Suite 403
Post Office Box 10916
Greenville, South Carolina 29603
(864) 467-0503
Attorney for Petitioner
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STATE OF SOUTH CAROQLINA
In The Supreme Court

APPEAL FROM SPARTANBURG COUNTY
Court of Common Pleas

J. Derham Cole, Circuit.Court Judge

Case No: 2002-CP-42-0875

THOMAS JEROME WILLIAMS, 255549
PETITIONER,

VS,

STATE OF SOUTH CAROLINA,

RESPONDENT.

CERTIFICATE OF SERVICE

I certify that a true copy of the Johnson petition for writ of certiorari and a copy of the !
appendix in this case have been served on Douglas Leadbitter, Esquire and Thomas Jerome
Williams, 255549, McCormick Correctional Instityfign, this 9th day o November 2004

R{)dnéy W, Richi)g

Attorney for the Appellant

24 Vardry Street, Suite 403

Post Officc Box 10916
Greenville, South Carolina 29603

(864) 467-0503
Attorney for Petitioner
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.

J. DERHAM COLE, CIRCUIT QOURT JUDGE

CASE No.: 2002-CP-42-0875

THOMAS JEROME WILLIAMS, 255549 )
Petitioner/Appellant,

Va.

STATE QOF SOUTH CAROLINA
' Respondent s

LU R W U ™ e

PRC-SE, BRIEF QN APPEAL, Pursuant to
Johnson Vs. State

-— e e

Thomas Jerome Williams #255549
Pro-Se petitioner/nppe_uani

MeC.I. [F-2-B-2128] - ItC e
386 Redemption Hay ’ .. SEtee,

MeCormicks §-C- . 29899

other counsel of record: : . . RN =3 B
Holly R. Crum, Esquire _ VR NRRC g
office of the Attormey General ... ... : S e e
Poat Office Box 11549 - Lo SRAFRYES D

) mlumbiq; S.C. 29211-1549 -1
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I.

® N
QUESTIONS PRESENTED ...

Did Appellant's Trial counsel deprive Appellant of 6th and 1l4th
Amendment right to Effective Assistance of Trial Counsel for failing to,
object to admission into evidence of shoes seized as a result of search
varrant when shoes were not tested to determine by concluaive report;
whether spots/ataing on shoes were blood? '

pid Post~Conviction Relief hearing Judge exy in failing to set forth.
specific findings of fact in Order dismissing PCR action with prejudice
on Appellant's claims Ineffective Assistance of Trisl and Appellate
Counsel, and also claimg challenging Subject Matter Jurisdiction?
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STATEMENT OF THE CASE

Mppellant was indicted for attempted burglary, lst degrees assault and battery:
vith intent to kill, and poasession of a firearm or knife during commission of
a violent crime. Acquitted of assault and bar.tery, and passession of weapon
-charges, Appellant vas convxcted of att'.mpted butg.la:y. 15t degree: and‘
sentenced ta a texm of twenty—five (25) years. npon tmely Appealing the'
convxcncm the SC. Court of Appeals affirmed the conviction. See No.:
2000—0?-291 -

On March 8, 2002, Appellant filed a PR applicat.ion with the Spartanburg
ccunr.y Clerk of Court, raining claims at Append:.x {App-) Pg- 183—197.'
Respondent 8 thereafter filed their return requesting den:.al of Appellant'

PCR Application on December 9, 2002. See App., Pg. 198-202. '

After a PCR hearing was held by the Honorable J. Derham Onle at the
Spartanbutg County Courthouse on January 13, 2004, Judge Cole dismmaed
Appellant 5 PCR action thh Prejuchce on Harch 12, 2004. See App Pg,

" 236-243.

On or about November 16, 2004, Appellant 8 counsel filed a Petition to be
relieved ag counsel pursuant to Johnson Vs. Statec 294 S.C. 310; ‘364 s E.Zd
201 (1988); The State Supreme Court, thereafter, - gave Appellant notice of
Appellant's counsel's action, and gave Appellant the opportl.mity to “raise and
argue any issues® Appellant believes the Court should consider, which.
Appellant undertakes with the instant PRO-SE Brief on Appeal.
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ARGIMENT X,

" Bppellant was deprived of his 6éth and 14th Amendment right(s) to Effective :

Assistance of Trial Counsel due to Counsel's failure to abject to the State’s |
admlssion of shoes that. were seized, as a result of execution of search
warrant, without any conclusive report(s) that spotﬁ/atains “on shoes were
blm‘ Al . . - - +

*Appellant had the 6th Amendment right to the assistance of coungel in
his state trial I:hrough ‘the due process provision(s) of the l4th Amendment; -
the U.S. Supreme court elucxdated the ptmcxple or ".._ * the right to couneel
‘i the right to the effective asgistance of counsel.* , " —See Strickland Vs. .
Washxmtom 466 0.5. 668, 686, 104 S.Ct. 2052, 2063, 80 L.B-2d 674 (1984). '
(eirphaaia added) ~—-and that® "{clounsel, Ceee can..-deprive a defendant of the
right to effective assistance, simply by failing to render “adequate legal
aseistance," ", —Id, at 686, 104 S.Ct. 2063-2064. ' o

Hence, Appellant's position is that. when the state offered ghoes that were.
found in a residence alleged to be Appellant‘.'s; as the result of executing a,
search warrant —See Appendix, Pg. 114, tn. 1-13: Ln. 24 through Pg. 115, Ln-,
1-14 —=, because the officers were told that s hoea belong to Appellan!:, and
sald shoes had vhat *appeared to be® blood. —~Agp. 114, La. 9-10 —stains on. -
them, the state was supposed to offer evidence to show that the stains on the
shoes were, in fact, human Deoxyribonuclelic Acid (DNA) only to substantiate’
their relevance to tha Appellant's trial.

Under the S.C. Rules of Evidence, 'relevant evidence! is evidence having a
tendency to make a fact asaerted¢ for the outcome of a proceedmg. more
probable *than it would be without the evidence® -—Rule 401, SCRE —-and the
State xs tgui to authorize the;r evidence with "evidence sufficient to -
support a fmding that the matter in question is what its proponent claims;*
Rule 901(a), SG!E Ahsent evidence of authentication, a question of probative
value verses prejudxce --to party against whom evidence is offered-- arises;
vhich, if the danger of unfair prejudice to such party i3 potencial: then the
evidence, although relevant, may be excluded from the proceeding(s) ——Rule -

403, SCRE.
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® @
Here, the shoea with what appeared to be ‘blood on them was entered into -
evidence by the State, to substantiate their position of Appellant being at
the scene of the crime during its commission; the State clarified that the
shoes confirm that Appellant waa there and participated ——App-; Pg. 145, Ln. -,
18-22 —and this, without more evidente to prove that the red substance was in -
fact blood, déprived Appeliant of a fair trial.

“turning to the crux of this argument of Trial Counsel ineffective for s
failing to object to the State's admission into evidence of tk:le ‘shoes, it is
upon Appellant to submit evidence of Counsel's ineffectiveness. This burden f
has two (2) components; as delineated in Strickland, Supra. ' :

‘Firast, Appellant must show that Trial Counsel's performance was
deficient —which requires Appellant to show that Counsel "made errors so
sericus that Counsel was not functioning as the "Counsel® guaranteed the
defendant by the Sixth Amendment” —Strickland, at U.S. 687, 104 S.Ct. at
2064.

~5econd: Appellant "must show that the deficient performnce pre;ud;ced :
the defense,” —-Id. —uhich is a shcwmg of Appellant being deprived of a fair '
trial as a result of the seriousness of counsel's exrcneous act(s).

*Counsel's failure to cbject, to the State's admission into evidence of °
shoes with stains on them, when the stains were not proven to be blood, was'
deficient performance because Oounsel allowed the State to argue that
Appeliant waa at the scene of the crime and par:ticipatéd in the crime because
of what appeared to be blood on the shoes from the victim Chris Oglesby when?
the State should've folloved the state's rules of evidence and get the shoes
tested for human DNA. Counsel, nobt acting as the "Counsel® guaranteed by the
6th Amendment, deprived and allowed Appellant to be deprived of a fair trial.

The Counsel's deficient performance prejudiced Appellant's defense and
deprived Appellant of a fair trial when there exists a reasonable ‘probabi'lityj
that had Trial Counsel objected to the admission into evidence of shoes that
contained a substance appearing to be blood on its surface, without any
authentication/canclusive report(s) of su_bstance being blood, that the Trial

4
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" Judge would've excluded the shoes from .State's evidence: .and,. thua,. the Jury .
would’ve probably acquitted Appellant when no evidence would have been showing
a possibility of Appellant being at the scene of the Attempted Burglary. |

" A reasonable probability is a probability sufficient to undermine confidence
in the qutcor.ne" -~Strickland, at 649, 104 S5.Ct. 2052 —and is ahffit:'ien_t to.
warrant Appellant relief on his Attempted Burglary conviction due to,
ineffective assgistance of counsel. ’
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ARGUEYENY . IX.

 Appellant wvas deprived of his 6th and l4th Amendment right to effective -
assistance of Trial Counsel vhere Trial Oounsel failed to effectively argue
that since Appellant vas acquitted of the Assault and Battery with Intent to
Kill, coupled with the possession of a firearm during the commission of a .
violent crime; that the requisite element of Attempted lst Degree Burglacy —

Appellant having to be armed with a  firesrm (deadly weapon .
{($16-11-311(A)(1)(a), 5.C. Code of Laws) ~-could not be established due
to- acquittal on (ABIK) and possession of weapon during violent crimej
charges. ' :

As noted in the State Appendix, Appellant raised the substance of the
above-submitted ineffective assistance -of-trial counsel claim with- citation o
from trial court transcript to substantiate the case lav in support of the:
necessary deficient petformance and resulting prejudice therefrom —pursuant |
to Strickland, See Argument I-. Supra ~—under Ground (10-A-2). Pg. 130 of |

Appendix.

The PCR Court's Order diswissing- Appellant’ 's BCR application with ptejudice’
addresses this issue without any wording of consideration the Court tock on
Appellant's offering of evidence, in the form .of recitation from 'I‘nal
Tranacript to show evidence of daficient performance and resulting prejudxge
for failing to effectively argue Appellant's entitlement to a Motion for a nev
Trial; This act of PCR Court is not in compliance vith § 17-27-80, S.C. Code
of Laws, because the failure to consider Appellant's offer of proof within the
Arendment to his sworn PCR application was erroxr. (See App.. Pg. 241, t.n-
4~-18). : S . :

' —Due ta the PCR Order failing to make gpecific findings of fact while-
stating its conclusions of Law upon the issues presenéed under Ground (10—A—2)¥
‘of Amendwent to PCR action ~--McCullough Vs. State, 464 S.E.2d 340, 34)
(5.€.1995) —This Court should Order another PCR hearing for Appellant té
~ have the PCR Court render a proper Order consistent with Pruitt Vs. State, 423
S.E.2d 127, at 128 (S5.C.1992). | |

MOTION TO REINSTATE PAGE48



ARGUHENT - ‘ITI. -

Appellant was deprived of his 6th and 14th Amendment tight to Effective
Assistance of Trial Counsel due to Counsel not moving to suppress shoes seized
as a result of a search varrant issued off of insufficient affidavit.

Appellant Sufficiently argued the substance of this claim in hié PCR hearing,
and presented evidence, in the form of a Witness Identification form, the
search warrant affidavit wvith search warrant --App., Pg. 212, Ln- 1 through
Pg. 213, Ln. 8.

The PCR Court addressed the claim in ity Order of dismigsal —App.; Pg- 239,
tn. 10 through Pg. 240, Ln. 11 —yet, the Order of dismissal does not reflect
the Court specifically addressing ‘the evidence presented, aa-'-'i-equired by
§17-27-80; Appellant, therefore, should receive another PCR hearing for a
proper Order to be rendered —Pz:uu:t, Supra --So as to comply with HcCullough: ‘

Supra. .
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ARGUMENT IV.

Appellant was deprived of hia 6th and 14th Amendwent right to Effective -
Asaistance of Trial Counsel where Trial Counssl failed to conduct
investigation, to search, and prepare a defense for the search of Appellant's

. Home in light of the search warrant Not reflecting the signature of a neutral

and detached judicial officer.

within the Clerk of Court's vecoxds, Appellant sufficiently argued that hia .
Trial Counsel was ineffective for Not investigating an illegal search and
seizure of shoes from Hia home when the search warrant lacked the signature of :
a Judicial Officer; Appellant asupplemented his ineffective assiastance of .
Counsel claim with relevant case lav interpreting the requisites for a legal -
search under the 4th Amendmentp and the duty of the Court when the- ath -
Amendment requisit:ea are not met -~-See Amended PCR - Application, Ground:
(10-a-1).

In the PCR Court's Order; the judge does not specifically address Ground -

(10-A-1) Gf Amendment, concerning the 4th Amendment viclation of the police .
officers' use of a search warrant that ostensibly wasn't issued by a Neutral .
and Detached Judicial Officer; and the Order dismissing PCR must ‘show'.
specific findings of fact —McCullough, Supra. ’

Since the Order dénying PCR does not address this claim, another PCR should be
Ordered so that the PCR .Court could render a proper Order on this claim
pursuant to Pruitt, Supra.
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ARGUMENT V.

Appellant's Trial Counsel deprived Appellant of his 6th and 1l4th Amendment.
right to Effective Assistance of. Trial Counsel for multiple failures to
object-m— . :

Namely, "Failing to object due to the Circuit .Court's ‘lack of '
Jurisdiction to entertain Appellant's indictment for Burglary where
indictment was not filed with Clerk of Court; -2) Failing to object to
seized shoes being used against Appellant because; (a) - They were the !
fruits of an illegal search and seizure under the 4th Amendment, (b) -~
Trial Counsel didn't Motion for Sufficient Chain of Custody 1n.
compliance vith Rule 6, SCRCrimP, (c) — State's witness testified thatf
shoes alleged perpetrator had on were Blue and White while the color(s)
of the shoes seized from Appellant were Black and White; (3) - Failing,

"to cbject to prosecutor making references to witnesses wvere prejudicial
to Appellant; 4) - Failing to object to Hearsay at Trial in reference:
to quoting alleged words of co—defendant when co-defendant could have
been subpoenaed by State to the Court at Trial to testify; - 5) -
Failing to object to violation(s) of confrontatien clavase of 6th
Amendment where witnesses testified about and gquestioned about during:
trial could have been subpoenaed to Court to testify; 6) - Failing to
object to prosecutor commenting on Appellant's character when evidence
was not admitted which sufficiently showed Appellant to be a dangerous
man and the perpetrator of this crime of attempted burglary: 7)j
Failing to object to jury instruction on truthfulness of witness
testimony when jury is not to consider known false testimony of witness
under Miller Vs. Pate, 87 S.Ct. 788 {1967). '

Appellant clearly outlined the above-submitted language in Amendmént to PCR
Application under Ground (l0-A-3) with appropriate case citation(s) and
evidence in citation(s) from the State Trial Record. '

The PCR Court's Order dismissing Appellant's PCR does Not specifically address
Ground (10-A-3) of the Appellant's PCR Amendment as mandated by McCullough;
Supra., and ancther PCR hearing should be conducted so that the PCR Court can
render a proper Order on this claim, under Pruitt, Supra..

9
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ARGUMENT VI.

Appellant was deprived 6f his 6th and 14th Amendment right to Effective
Asgistance . of Trial Counsel due to Counsel failing to file a Speady Trial
Motionc

As evidenced in the Court's vecord within Appendix, Appellant stated that his
Prial Counsel's fallure to file for a Motion for a Speedy Trial -~
wnder the provisions of the U.S. Constitution Art. VI, § 2; 18 U.S.C.
§8 3161(b), 3162(a}{1); ——deprived Appellant of a formidable process
in the State Court —-See App., Bg. 193~194, under (10-A-6).

As a part of the records to which PCR Judge. stated that was considered in the |
dismissal with prejudice of Appellant's PCR .action. =-App... Pg. .239, In.. 4-9 :
--the PCR Judge's Order of dismissal does Not address this .ineffective .
assistance of counsel claim under Ground (10-A-6) of Amendment in no shape and
form; complying with McCullough, Supra, and Appellant"s position is that -
another PCR hearing should be Ordered so that a proper Ocder of adjudication
upen Appellant's PCR action can be forthwith pursuant to Pruitt, Supra.

10
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ARGUMENT - VIXa

Appellant vas deprived of his 6th and 14th Amendment righta to Effective
Assistance of Counsel an Direct Appeal where Appellate Counsel failed to éais‘se ;
issue of Court of Appeals lac:kimj jurisdiction to entertain the subject-matter '
of Appellant's Appeal in light of the Rule 29, SCRCrimP; provision which
states the time for appeal for all parties fa stayed until Written Notice
disposing the past £ria1 moticn is forthwith.

At the outset, it musr. ba Noted that the correct standard for attorney
performance on Direct Appeal runs congruent with that: of counsel pert'omance
at Trial —See:
Smith VS- Robbing, 528 U.S. 259, 120 S.Ct. 746, 145 L.Ed.2d 756 (2000); .
Smith Va. Murrax', 477 0.S. 527, 535-536, 106 -S.¢t. 2661s 91 L.Ed.2d 4347
{1986).

Appellant argued that the post-trial motions made after his trial was Not,
Aad&udic.ated upon a written Notice as required by Rule 29, SCRCrimP; also, that
since Appellate Counsel failed to raiase the issue, Appellate Ooﬁnsel iaj
ineffective —See: App., Pg. 194-195 under Ground (10-B-1). '

Appellant submitted language to . satisfy the deficient performance and
resulting prejudice requisite showing's under Smith, Supra, to prevail on the
claim of ineffective assistance of counsel on appeal —Id. '

The PCR judge's Order of dismissal makes mention of this Ground for relief im
Appellant's PCR action — See: App.s Pg. 241, Ln. 19 through Pg. 242, Ln. §

—but the Order does Not address Appellant's recitation of Trial Transcript -

Pg. 179, Ln. 5-11 where the Trial Attormey made ‘a post-trial motion; and l'.hi:i
vas evidence Appellant subnutted to support his claim that because a
post-trial motion vas made, it had to be disposed of by a written Notice under
Rule 29 héfore the Appellate Court could legally receive jurisdiction to
entertain the subject-matter of Appellant's direct appeal.

Because the PCR Judge's Order fails to comply with McCullough, Supras the
Appellant should recelve another PCR hearing pursuant to i;ruitt, Supra, for a
formal Order to be rendered forthwith upon Ground (10-B~1) of PCR application '
Anendment - ’

11
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ARGUMENT VIIl. -

Because the PCR Court Judge did Not render a formal Order addressing the |
allegations in Appellant's PCR action, Appellant is entitled to a New PCR

hearing.

So as to prevent redundancy, and cause this brief to exceed the page

limitations of Rule 227(d){3),; SCACR, Appellant submits that the PCR Judge's

Order dis}nissing Appellant's PCR action does Not address any of the factual
allegations on file within the depositions and other papera admitted as

evidence during this action. 'The PCR Judge was suppose to.consider the papers “
on file, as vell any othér evidence, to determine if Appellant met his burden
of proof in his PCR action —§ 17-27-80, 5.C. Code.of Laws =-as vell a3 make
specific findings of fact upon the claims presented; Appellant made this fact
known by similar lénguage in citing McCullough Vs. State, Supra.

Bacause the Order denying PCR is considared the final judgement —§ 17~27-80
—and it does Not specifically address the Grounds Appellant argued at-length
in his Amendment to BCR Application, inter alia, a new BCR hearing should be
granted Appellant. ’ :

12
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The Supreme Court of %uuﬂj | @arnliita .

Thomas Williams, Petitioner,

| Sfat_e of South Carolina, Respondent.

ORDER

This matter is before the Court on a petition for a writ of
certiorari following the denial of petitidn.cr’s application for post-conviction

relief. . . N
|
Petitioner’s counsel asserts that the petition is without merit and :

requests permission to withdraw from further representation. Petitioner has |

filed a pro se petition. ‘ - f

After careful consideration of the entire record as required by

!
!
I
i
I
i

Johnson v. State, 294 S.C. 310, 364 S.E.2d 201 (1988), we deny the petition |

draw.

and grant counsel’s request 4

OR THE COURT | -
Weller, J., not participating |
| |

Columbia, South Carolina
JANUARY 9, 2006
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