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Levern McCrea vs. State éf'South Carolina 402 .
All right. So if you take a right from 378, you’d
be on Highway 412 |
Coming back from Johnsonville.
All right. WNow, what was the approximate distance

on Old River Road from Highway 378 that the firearm

"that we talked about in this case was recovered?

I measured it at eleven point five miles. -

Eleven point five miles from Highway 378?

Yes, ma’am.

Now, it has been suggested or insinuated at this
point that Mr. Briggs wrote a statement requesting
to talk to law enforcement back on March the 29th,
2010, and that was the reason why you all came to

see him; is that true?

A:. - No, ma'am, .

Q: You never resceived any type of letter requesting
that he speak with you?

‘A I don’t have any knowledge of any letters.

Q: And the only reason why you all went to go see him
on the 29%th of March of 2010 was because of what was
told. to you by Ms. Smith?

A: Yes, ma’am. |

Q: And was there any type éf deal between theﬁé&§££££;%£

MQEE§£E¢?R§ and»Christppher Briggs concerning him
providing‘you with information?
: : ' .
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lLevern McCrea vs. State of South Carolina 403

A: Noi_ya'am. "f§7}}~¢
Q: Was there any promises made to get him out of jail?
_A: No.

Q: All right. _Aggﬁii qrméyter of‘fact,lafter you
recovered a firearm on 0ld River Road in Florence
County, where did y’all take Christopher Briggs?

A: Back to the jail.

Q: Right back to jaili)

A: Yes, ma’am.

Q: Is that right?

A: Yes, ma’am.

Q: And would the W;}liamsbﬁrg County Sheriff’s Office
even have any control or say-so or authority related .
to Georgetown County Cases?

A: No, ma’am. He’s actually in’ctstqdy for Georgetown
county. So we wouldn’t»have any say-so on those
matfers.

Q: Now, the items that were recovered from 0Old River
Road, you transported those items to SLED in
Columbia?

A: I did.

Q: All right. And typically you ali have items of

evidence that are taken to SLED in Columbia to be
analyzed. You all have Lieutenant Jeff Scott to do

that; is that right?
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N April 25, 2011
Leevern McCrea, 2010 2533 C-223. | e ¥ N T T
Florence COI!tltjr::DetellliOIl Conter - ADP Fiest bl QAL o b o M &
6719 Friendfield Rd. For & v KPCrr ff;f::'ﬁ’ié)”f\% ’
LY '

Effingham, SC 20541 R D T TR T BT PP

lbh&” 29541 \\\ ‘53»” l“_z!;,. m}:{ ! i‘,:. ’_':,:-"l 0}1 1 é,)‘l f ; ’ ;s e 7.}; H i
Dear Leevern: \ AN PR A O T A T B

| have received several letters fi r\bn} you recentiy and 1 have azls}\t"é'n'ed them all iu detail. You sent me anothor
fetter on Aprit 20, 201 and [will answer it in detail. 1am 16t sure how much more clear ] can be however
will answer them yet again. \ '
AN e
First of all, 1 am not aware of anyone who“is yi ug,.l@‘fdeliberatcly delay your case. In order to have a second
hond hearing, the law as I understand it says-that yob have to show a change of circumstance. | would like
to see whal was said at your fivst bond heaﬁn@sp m;at we can certainly chanpe the circumstances.
_ I you want to gg_;i})ywarg,_i_n_M._ay,_t_{mpj,&f fine. As t}i‘x}ins me representing you or not, I would personally like
-..1o be reticved as counsel. You putin' a Motion fo hnvéapéﬁ relieved, 'l_scnt it to Kimberly Barr. [ asked her

28y
1.,

A [l
10 have that matter heard as soon'ns possible. . .
-, FH AN At el

e . -

-

o~

As | have told you on th.-qe-§e|)a;-ate occasions, a Mgti'g)_n for E,!,b_ng Reconsideralion_was submitted by Cezar
_MeKuight in November£2010: Uhave written Ms, Bare and asked her o sohedute thatas spon aspassible. |
1 have never had copiés of yonr contract fram dealersh i*ps,L[ am not even sue what deafership you are tolking o8-
A [a!mul} When § mél with you on Degember 19, 2610, yon told me thut youhad bought a 1996 Mercedes in 4.~
Cireenville, Tihink you indicated that you bought it i dcmbcr or'Novcmbéu.g 2008, According tomynotes \\‘:
you bought i {from The ABU Auto in Greenville. [ do nothave any paperwork on that, | have neverhaday

paperwosk on thar, However, if'1 am not relieved as counsel, T will certainly try and get some paperwork,

v

. ‘\»
As fdr as paperwork that | have seen or statements that lilmve had, you have every single copy ol everything
thilt 1 have. You have copies of where [ have requested:it. | am not sure what else you wanl.
alaey © . o 0 =
: 4 VRS T
/,f 1 can promise you that as soon as | get some additional infarmation, I will send it to you.
: Weosowy o) e Tooee o gh e, sy e
g . Pﬂ!l‘).‘.:t: ficikd "( I R Y O TN

P2
~

With kindest personal regards, am.- = ™~ . .
- Lot

Sincercly, é'//,
Henry M, Anderson, \
cec

-’
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CROSS-EXAMINATICON BY MR. BOOZER - KIMBERLY BARR 171

Q And it says -- and this is from it looks like Brenda
Lambert. It sayvs (as read): "On July 30, Investigator
Brown. along with Lieutenant Cowans and Chief Johnscn,
made a letter for Chris Briggs which stated: 'Based c¢n
our recent conversations, we believe that you have vital
information about Cora Brown's death. At this point we do
not believe that you're the actual shooter, and if you
freely and voluntarily provide all of the truthful det alls

. A - S N
surrounding Cora's death and pass the polyarapk Chrﬁc§_k
will be charged with accessory after the fact.'

The letter went on to say that {(as read): "We will
talk with the judge and the Solicitor to get Chris Briggs
leniency on his charge. Investigator Brown, along with
Lieutenant Cowans, went to ..." -- and it iocks like it's
blacked out ~-- "and made contact with ..." -- it's blacked
cut -- "... who was able to make\contact with Chris

riggs. Stated that Chris had told him hevwas not willing
to talk with us without a lawyer. Stated he will explain

the letter to Chris as socon as he can get in touch with

So after reading that, would you agree with me that
somewhere in existence there is a letter that is outlining
some sort of agreement for Mr. Briggs?

A it appears to.

Q QOkay. Why was that not turned over?
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CROSS-EXAMINATION BY MR. BOOZER - KIMBERLY BARR 172
A I'm not sure why that wasn't fTurned overx. The
Solicitor's Office never had a -- that letter. I -- I
would assume that, based upon what's contained in that
paragraph, that that letter would've been given to someocne

to give to Mr. Briggs. And the only thing that I could —-

could guess is that a copy was not made of that letter.

bl

o Would that not be subject to disclosure pursuant to
Rule 57
A I think it would've been.

Q OQkay. It definitely would've been, wouldn't it?

|

A Yeah.
Q — Okay.
A -—- think it would'wve been.

O And as a matter of fact, at the trial, did Mr. Briggs
not —-- did he deny, during your examination and all aiso
ﬁr. McCrea's examination, that there was any sort of deal
that had been promised to him?

A I believe he did.

Q Okay. So Mr. McCrea -- it would've been important for
him to have had a letter where there was actually a deal

laid out ‘'cause that's pretty rare, is it not, to have?

A Is what pretty rare? I'm sorry.
Q Is it pretty rare for law enforcement or the State to

take a written letter or agreement and send it to a

witness before they even testify saving that, "If you
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CROSS-EXAMINATION BY MR. BOOZER - KIMBERLY BARR 173
testify, we'll give you this." Is that pretty rare?
A It is.
Q Okay. So that would've been important for Mr. McCrea
to have during his examination of Mr. Briggs; would it
not?
A In theory, yes. Here —- let me explain why I qualify
my answer. It appears that this letter indicates that law
enforcement did not believe fhat Christopher Briggs was
the person who killed Ms. Brown, but they believed that he
had knowledge about the involvements of —- of the person
or persons who did; and that if the —— Mr. Briggs were
willing to give truthful information that could be —- the
cruth, the authentic —- the authenticity of which could be
corrobeorated by the polygraph, that they would agree to
talk to the Soclicitor and to the judge and advise the
Solicitor and the judge of his cooperation and reguest
leniency on his chaxge.

As far as this case is concerned, as I sit here today
and even with the trial of the case and in preparation for
the trial of the case, there was no evidence that ever
came to mind that Mr. Briggs was a participant in the

I 1

murder or acted to assist Mr. McCrea once the — the
murder was committed.

I vaguely have a recollection of talking with the

officers about potential charges that defendants could
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face. I —- and -- and that's -- and that's normal.
Before arrest warrants are issued, law enforcement
officers may talk to prosecutors whe -- to find out what -
- what charges,'if any, are appropriate.

_And I remembered that —- you know, obviously, T wanted

£o charge Mr. Briggs with something mecre than simply the

charge of misprision of a felony, but there was no
evidence -- no information in the file or in the

investigation that -- that I'm aware of that Mr. Briggs -

actually assisted the principal once the felon had been
. I3 - ;

committed. So an accessory after the fact -- although law

enforcement might've believed that that was an appropriate

charge, 1t was not my belief, bas

o

d upon what we could

harge.

¢]

prove, that that was an appropriate
And in talking with Mr. Briggs prior to the trial of

=
£

the case, he wanted guarantees from me that he could get

prebation. And I wa andid with him, in the

[52]

very

Q

presence of several witnesses, that that was not being
offered. And -~ and my recollection was that he actually
was sentenced to prison rather than given a probatiocnary
sentence.

So ves, I believe, in principle, that that's something
that -- that should've been discovered. I -- I suspect
that, based upon how this read, that it was a letter that

was turned over or given to somebody to give to Mr.
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to do. Now, the part about that is because it relates to

the roles those two fellas had that night. The night
. -
that Cora was killed.i Let me go ahead and tell you

folks, I know scme of you all are thinking in the back of

your mind, maybe you all are thinking in the back of your

mind, um Ms. Ba;;,»l'm not ppg sure aboqthh;istopher
Briggs. He might know more phan what he’s saying. Tell
me you all a;g}t@}pking that. I know you all are
because it ran through my mind as well. He might have
seen a little'ggrg than he letting on but, well.pot but.
Let me tell yoﬁ this. I'm not going to get up here with
a straight faée and say that Christopher Briggs is all

innocent, he's a choral boy. I'm not going to say that,

Not with a straight face anyway. But Christopher Briggs,

T would submit to you is the lesser of two evils. But
the evil one, let there be no doubt, the evil one 1is
right there. He is the one who is clearly,Aclearly in
control; Christopher Briggs sort of strikes me as'a
follower. He sort of str}kes me as the type of person
that, he-just, for lack of a better word, he’s lacking.

And quite frankly, he very possibly could have been the
.*..

look out. Let me tell you why you should be satisfied

within your spirits and your soul that Christopher Briggs
is not the one who killed Cora Brown. A couple of

reaéons. Ohe, when the police officers went and talk to .

m il Trewacrieh PaS5% Crb [Tl A0 sese .
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arcund a month before this murder was committed to
anybody who would listen to him. People I want to get.

I got people I want to get. . Telling Christine. Telling

Christopher. Christine said,  I"m fiot the only person you

told that to. Because he’ &y $$nqw, he’é-smért, he’s

big city, running his mouth. He’s tellirng all these

people here. Cora Brown, one of them and Carmen Presley
another one. He put his mama and his sister on the list.

Now, that was interesting to me because I remember in one

" of these investigator's file that the defendant had

actually filed a police report on Carmen Presley about a
year and a half before Céra was murdered. So there's
some evidence of some anks between Carmen and the
defendant, which sort of, in my mind,.remember I was
talking about credibility of witnesses and corroboration,
that sort of boost the credibility of what Christine and
Christopher were both saying. He's the kind of fellow, I
think it's pretty clear now, that haé to bé in control.
He's like the person that has all of these various chess
pieces and they’re the ones --- he’s the type of fella
that’s making all the moves. I mean you can kind of see
how he was asking witness questions, you can kind of see
in those letters. He's the one in control. He's the one
doing the planning. He's the one doing the manipul&tion.

You know that. He's constantly telling someone else what

¢
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=
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CROSS-EXAMINATION BY MR. BOOZER - KIMBERLY BARK 1
Briggs. Never dawned on me, quite frankly, to ask Mr.

it is -=--

¢

Briggs 1f he has that letter. Bu
Q You might want to dsk law enforcement if they've got
the letter.

A They -- law enforcement doeé not have a letter to this
effect.

Q Have you checked with law enforcement?

A I did.

o You -~ before the trial or after the trial?

A My recollection is 1t was during the trial when that

issue came up.

Q0  When did that issue come up?

A I believe i1t was during the point where Mr. McCrea was
asking Mr. Briggs about the State offering him leniency or

-- or something along lines of a sentence recommendation

Q Well, you're saying —---
A ~--— induce him to testify.
0 That wasn't addressed to the judge where you said,

"Judge, I think there was a letter ocut there that we may

have written to Mr. Briggs." It didn't come up like that,

A It did not.
Q Okay.

A No.




B3

O8]

Y

CROSS-EXAMINATION BY MR. BOOZER - KIMBERLY BARR 176
Q So there's nothing on the record about the existence

of this letter.

(e

, No, I'm sorry. I thought you were asking me when did

[

I ask law enforcement about it.

Q Yeah. So -—-

B About the letter.

Q -=-— you -- you asked law enforcement during the trial
is your testimony --

A Correct.

Q  -- about this letter.

A Correct.

Q So there's nothing in the record about -- about that
or you bringing it to the Court's attention. |
A No, sir.

0 Okay.

A No, sir.

)

Okay. Let me ask you, going back to the June 22, 2011

X

motion to relieve Mr. Anderson, do you recall the Court --
Judge King stating that if Mr. Anderson were relieved,
that he would remain —- he would stand by to advise with
the procedure in the courtroom. Do you recall that? And

I'm happy te hand up the transcript if you don't have one.

[ed

A That'd be great.
(Mr. Boozer hands document to the witness.)

Q And specifically I'm looking at page 41, and just

%
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF WILLIAMSBURG FOR THE THIRD JUDICIAL CIRCUIT
Levern McCrea, #348291, | 2012-CP-45-363 |
| Applicant,
V. OF PCR APPLICATION

State of South Carolina,

)
)
)
)
)
)
) POST-HEARING BRIEF IN SUPPORT
)
2)
)
Respondent. )
: )

Per the Court’s instructions, please allow this memo to serve as a supplement to

Applicant’s pre-hearing brief and additional ca’se): law in support of; his PCR application following

an evidentiary hearing held June 1,2018. .. . .. _ h
3 o~ ' 7
A, Applicant’s rights were violated when he was shack}gd__fhroughout _the dg{:}ﬁpp of e

T _—_Hig_tl_.ial' - 3 T T

The Fifth and Fourteenth Amendments of the United States Constitution prohibit using

physical restraints_visible to the jury absent a trial court determination, in the exercise of its

4

diséretion, that restraints are justified by a state interest specific to the particular defendant on

>

'/_ trial. Deck v. Missouri, 544 U.S. 622, 125 S. Ct. 2007 (2005).

It is undisputed from the testimony of both the Applicant and Assistant Solicitcr

Kimberly Barr that Applicant remained. in shackles thronghout the duration of his five (5) day. _
M_fr_igl.__ Even more egregious, unlike a shackled defendant who isArepresented by counsel and is_
courtroom while attempting to examine witnesses and otherwise move about. This was clearly

'visiblc to the jury as it was to Ms. Barr. No hearing was held to determine whether the shackles



were “justiﬁeci by an essential state interest” such as courtroom security as the law requires.
Applicant need not demonstrate actual prejudice as it is “inherently prejudicial.” Id. at 635...
- Applicant’s application for PCR should be granted based upon this violation, BINGO !

B. Brady violations were committed by the State resulting in prosecutorial misconduct.

The Brady disclosure rule requires the prosecution to provide to the defendant any .

evidence in the prosecution’s possession that may be favorable to the accused. State v. Kennerly,

331 8.C. 442, 452, 503 S.E.2d 214, 220 (Ct. App. 1998) (citing Brady v. Maryland, 373 U.S. 83,

87, 83 S.Ct. 1194, 10 L.Ed.2d 215 (1963)). Favorable evidence includes both_ exéu]patory

evidence and evidence which may be used for impeachment. United States v. Bagley, 473 U.S.

667, 676, 105 S.Ct. 3375, 87 L.Ed.2d 481 (1985). The State must disclose Brady evidence even

when a criminal defendant does not specifically request the evidence. United States v. Agurs, 427
U.S. 97, 107, 96 S.Ct. 2392, 49 L.Ed.2d 342 (1976). |

Applicant alleged and :te._stiﬁed the State withheld evidence subject to Rule 5 Brady
disclosure even after repeated requests for disclosure. Applicant alleged apd testified in addition

to_discovery being “spoon fed” to him pricr to and even during trial, photographs of bullets, a

e .
. statement he believed was taken of Roberta Smith on or about June 28, 2038, a Clinton Dorsey

police interview/statement, and a “letter of leniency” were withheld. At the PCR hearing,
Applicant introduced a supplemental investigative report marked Exhibit #6. The report was
prepared by the Williamsburg County Sheriff’s 'Depanment during their investigation into the

case. The report stated:

On July 30, Investigator Brown along with Lt. Collins, and Chief Johnson made a letter
for Chris Briggs which stated base (sic) on our recent conversations, we believe the (sic)
you have vital information about Cora Brown (sic) death. At this point we do not believe



that you are the actual shooter and if you freely and voluntarily provide all of the truthful.
detail surrounding Cora (sic) death and pdss the polygraph Chris will be charged with -

ass., (sic) after the fact. The letter went on to say that we will talk with the judge and the
solicitor to get Chris Briggs leniency on his charge.

During the trial, Briggs testified on behalf of the State and was the State’s sole alleged

: Wimess to the crime. _B;ﬁiggs’ credibility was a_kgy_igsgg_ in this case and it was he who claimed
the Applicant committed the crime. There was no murder weapon or DNA evidence
~conclusively linking Applicant to the crime. During Briggs’ testimony, he denied that there were

.any promises made or deals offered to_him. However, clearly from the supplemental report, 2

_deal had certainly been conveyed to Briggs by the State. This deal, memorialized in the form of

~ _a letter, would have been  subject to disclosure by the State but the State failed to do so or ensure

its preservation. At the PCR hearing, Ms. Barr testified that at some point, she became aware_ B_JN‘@C’

_that there was a letter but she could not locate it. However, as the record reflects, Ms. Barr never
Jotified the Court or the Applicant. Ms. Barr should have diéclos_ed this key piece of missing
evide-nce on thé record to the Court and Applicant.
Applicant respectfully submits his PCR application should be granted.
C. Applicant was denied his right to counsel at trial.
- Regarding Applicant’s claim that he was denied th_e right to counsel during his trial,

Applicant refers to the previously submitted pre-hearing brief for a detailed discussion of the
law. Additionally, testimony af the PCR hearing established the following:

First, attorneys Charles Barr, Cezar McKnight, Hank Anderson and former Assistant

__Solicitor Kimberly Barr all admitted Applicant was never provided Faretta style warnings. Mr.

Barr testified he was relieved without a hearing so there would not have been an opportunity for



 Cezar McKnight

.a judge to advise Applicant of his right to counsel and the dangers of pro se representation,

reqﬁ’c,fsr@d—tlﬁt“ﬁ?‘b'mli’eﬁ'ed “Twice during his Shoft representation of the‘
Applicant._ Qandidly, both in his requeét to the trial court to be relieved and at the PCR hearing,
McKnig;,ht admitted that he initially wanted to be relieved becausé Applicant first attempted to
privately retain his services, however, he was eventually appointed by the court and he did not
believe it was fair that he should be representing him as an appointed attorney when he thought
he could have privately retained his services or that he was able t([> initially afférd Mr. Barr.
Although McKnight testified he had essentially, moved..past the djsapp'ointment. .about b.eing

appointed, a review of the transcript from McKnight’s second motion to be relieved reflect those .

_ sentiments continued to linger. Additionally, during the motion McKnight explained to the Court

he felt “threatened” by the‘Applicant and that he feared being physically accosted if he were to

visit Applicant in the detention center. At the PCR hearing, McKnight admitted that Applicant

had never actually threatened him and_he never feared for his own safety while meeting with the

Applicant.

Second, all the transcripts available to this Court reflect’that no Faretta warnings were

provided to the Applicant. Third, Applicant credibly testified that he was never provided any
Faretta warnings. As discussed in Applicant’s pre-trial hearing brief, “[TJo the extent that the
defendant's actions are examined under the doctrine of *waiver,' there can be no valid waiver of

the Sixth Amendment right to counsel unless the defendant also receives Faretta warnings.”

United States v. Goldberg, 67 F.3d 1092, 1100 (3d Cir.1995); State v. Jacobs, 271 S.C. 126, 128,

245 SE.2d 606, 608 (1978); State v. Boykin, 324 S.C. 552, 556, 478 S.E.2d 689, 690 (Ct.App.

A



1996). Applicant submits he could neither have waived his right to counsel either affirmatively or
by conduct as no Faretta warnings were ever given to Applicant.
Finally, Judge King indicated that in fhe event Anderson was relieved as counsel he

would remain to_ assist as standby-counsel, however, this never occurred. Applicant, Anderson

‘

and Ms. Barr all testified at the PCR hearing they belie_ved,Anderson would have remained as
standby counsel if he were ever relieved. Not only was Applicant forced to represent himself at

his week-long trial, he was forged to do so without the assistance of standby counsel.!

Applicant respectfully submits his PCR application should be granted.

Respectfully submitted,

2 s.

Attorney for Applican
Lance S. Boozer
1419 Pendleton Street
R Columbia, SC 29201
' Ph: 803-608-5543
Fax: 803-926-3463
THE BOOZER LAW FIRM, LLC

July 3, 2018

Columbia, South Carolina.

1 At the conclusion of the hearing, the State provided Applicant with State v. Samuel, 2018 WL 1077731.
In Samuel, the defendant actually requested to represent himself at trial,. however, following a lengthy
inquiry of both the defendant and-counsel, the trial court denied defendant’s request and determined the
defendant was lying about whether he had legal coaching in preparation for trial. The Supreme Court
reversed, finding that the trial court denied defendant’s right to self-representation and that the court’s
inquiry and questioning of his counsel should have been limited to whether the defendant’s request to
proceed pro se was knowing and voluntary, not whether he was able to represent himself. Samuel does
not stand for the proposition that whether standby counsel is available to a pro se defendant is irrelevant
as it is anticipated the State will argue. Any such argument is in contradiction to the Cash factors outlined
in Applicant’s pre-hearing brief.
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THE COURT: Ms. Coleman, ves, ma'am.

MS. COLEMEN: Good morning, Your Honor.
This is Ievern McCrae versus the State of South
Carolina, docket number 2012-CP-45-363. TWe are on
record today in Kingstree with the PCR action of Mr.
McCrea. We had his hearing a couple of weeks ago
on, almost a month ago, on June lst in Sumter
County. As part of that hearing, we started the
sanctions hearing against Solicitor Kimberly Barr,
but we ran out of time and ended up continuing that
sanctions hearing until today. So it's a PCR action
that the hearing is campleted, but we're here today
for the sole purpose of the sanctions hearing
against Ms. Barr. Kimberly Barr is present today.
She's represented by counsel Ronnie Sakb who is also
here in the courtroom. Mr. McCrae is present today
with his attorney ILance Boozer.

THE COURT: All right. Am I correct that
the last time we were together we heard from
Mr. McCrae during his testimony. Is that right, Mr.
Boozer?

MR. BOOZER: That's correct, Your Honor,
and I gave — at the beginning of the case when the
case was called, we had a few preliminary matters.
This was one of those preliminary matters where I

oy
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recited history of us attempting to get same Rule 5
materials from the State and went through all that
with the court. I mean, it was at that time T
‘believe that Ms. Barr, she was present, but did not
have counsel‘, Apd I think at the time she'd
indicated she wasn't aware that there may be a
sanctions hearing that was being held that day; and
so, of course, this Court continued the matter, for
lack of a better word, to this term so that we could
hear from Ms. Barr in regard to why we didn't
receive the discovery at the time.

_ __THE COURT: All right. Now Mr. Boozer, .
out of an abundance of caution, as I said, I recall.
Mr. McCrae's carplaints about the situation when he
testified.

MR. BOOZER: Correct.
_THE_COURT: Do I need to hear anymore from

_him_today that's not redundant to that?
(Attormey Boozer confers with Mr. McCrae.) -
MR, BOOZER: _ Your Honor, my client's
Andicated he does need to address the Court.
_THE COURT: ALl right. Is it going to be
@ga_cxﬁt}gmtlung new I haven't heard now? Because my —— IV

DAt TS e T S S oy VR T antTIE e 3 - e PTTRASTON T e s ortamea T AR

have notes from the last hearing.

MR. BOOZFR: He said, yes, it's going to
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be samething new that you have not heard,

THE COURT: All right.
MR. BOOZFR: If we could swear Mr. McCrae

THE. COURT:. Madam clerk or bailiff, one of
the bailiffs, please.

MR. BOOZER: Your Honor, may we do this
from counsel's table? _

THE COURT: Mr. Sabb, do you have any
objection?

MR. SABB: I have no dbjections to that,
Your Honor. .

THE CIERK: Place your left hand on the
Bible, raise your right hand. '
WHEREUPON,
i LEVERN MOCREA,
having been duly sworn by the clerk, testified
as follows:

THE COURT: Thank you, ma'am, for doing
that.

v Mr. Boozer.

MR. BOOZER: .Thank you, Your Honor. I

believe Mr. McCrea has same matters he'd like to

| .address for the Court just regarding sanctions

heéring»t}hat he says was not brought up at the last
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term.
THE COURT:  All right, sir.
MR, BOOZER:  T°11 go ahead and let
Mr. McCrae.

“MR MCCREA. Good morning, Your H999£ .
AR GOURT:  Good morning, sir.
MCCREA: Well, the reason we're here

pre «:me_

. today is for the Court to address this blatant

disrespect that Solicitor Kimberly Barr has shown
the court anhd the applicant by deliberately
disregarding the orders of three different Jjudges to
relinguish the applicant’s Rule 5 Brady motion |
towards counsel of record that she ignored with
gross negligent in violation of Rule 37(b), failure
to comply with order; and rule (), failure to
participate in the farming of a discovery plan and
Rule 26(f), discovery conference. Your Honor, in
2014, Judge Clifton Newrman issued the first order to
Solicitor Kimberly Barr and the assistant attorney
general. Then in 2015, the late judge Tonya Gee
issued the second order, and the third order was
issued by Judge Brian Gibson [sic] in 2016. All
three judges instructed Solicitor Kimberly Barr and
the assistant attorney general to relinquish my Rule
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5 Brady motion to counsel of record on or before
January the 3rd, 2017, that she campletely ignored
with any regards for the laws of this state and of
the United States Constitution. It should be clear
to the Court that any state solicitor of any state
should be held with a higher standard of the laws,
instead of breaking the same law that she swore
under ocath to upheld, which is clear that Solicitor
Kimberly Barr has lost prospective in defending this
state or any other state effectively and in no way
should the Court give one of his colleagues a free
pass to continually break the law and continually
violate defendant's due process rights.

Brady discovery is one of the most
important tools of a criminal defendant's case, and
that rule is to protect a defendant's right to a
fair trial to prevent a trial from becoming a
guessing game or one of ambush. And once a Brady
rule violation is established, reversal is required;
and for the court to allow Solicitor Kimberly Barr
to hand the applicant Brady evidence that was
material, exculpatory, and impeaching, the first,
second, and third day durlng the applicant's five
day trial was a total miscarriage of justice and an

egregious act -of prosecutorial misconduct. Your
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Honor, I truly believe that if I had not addressed '
this egregious conStitUtional ﬁolaﬁon perpetrated -
against me by Solicitor Kimberly Barr to the Court,_ |
that shé would still be violating more defendants'
due process right. And I'm hoping that the Court
would right this wrong of injustice and corruption
and fundamental miscarriage of justice took place in
my case, and I'm respectfully requesting that the
Court hold Solicitor Kinberly Barr in contempt of
court and to impose serious sanctions and penalties
here today and with the South Carolina Bar
Association by suspending her license because she
knew the risks before she de01ded to bend the rules

~'illegally and violate the laws that she swore under

oath to uphold. So what's the purpose of the rules
of court and the South Carolina statutes aﬁd the
laws that's been set forth under United States
Constitution if no one is following the rules.

There is a constitution of order on this
land; and if the State of South Carolina is going to
take sameone's liberty, sentence them to life in |
prison, then the State of South Carolina has got to
do it right under the Fourteenth Amendment of the
United States Constitution.' o

In addition, September the 9th, 2011,
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| Solicitor Kinberly Barr was put on notice by all the
forensic scientists: Ms. CatherJ.ne Ie1$y, Ms. Vicki
Hallman, and the erearm balllSth expert Mr. Tracy
Thrower. ' Under Section 17-28-310 subsection 4, that
DNA profile means the résults of any testing
performed on a DA safrple. All of these results
clearly exonerated the applidant from the crime
scene after he had submitted a final swab sample to
Ms. Catherine Ieisy for canparison purposes. Again,
Solicitor Kimberly Barr took it upon herself and
failed to have the applicant released from custody,
which was unprofessional, prejudicial, which is also
clear fram all of the State's evidence presented
during the applicant's trial clearly was legally
insufficient to support this guilty verdict I am now
facing when the applicant was clearly excnerated
through scientific evidence that excluded him from
all of the State's evidence against him. Thank you,
Your Honor.

THE COURT: Thank you, Mr. McCrae.

Mr. Sabb. | | |

MR. SABB:. Thank you, Your Honor. May it

please the Court. Judge, I would simply say as it
relates to the comments made by Mr. McCrae, that we
‘believe fully in the principles that he articulated.




s
©

O O Jd o O™ W N =

NN NN NN 2 e e s e -
O & W N RFoOb®wIowmebLBES

That is sound doctrine. That is the rule of law as
relates to the law. We think where the confusion
sets in is the skewing of the facts. Judge,, I would
just urge at this point you simply hear from

Ms. Barr as it relates to the timeline, what was
going on, all of those kinds of things, on this
issue of whether or not there was a willful attempt
to disobey an order of the court. Now, Judge, I
will be candid with you, when Mr. McCrea goes back
to 2011, there is much that we would like to say and
challenge a lot of what he said. We resist the
temptation of doing that, and instead, will focus
narrowly on the issue as relates to what occurred
posttrial. | .
The last pomt I want to make, Judge,
before you hear from Ms. Barr, if the Court fully
examines this court order of Judge Gee — Your
Honor, there is no timeline indicated in the court
order as relates to a willful violation. Having
said that, we want the .Court to know that we believe
in full disclosure. The entire time T was a -
solicitor in this office for 20 years, we had an
open file policy as relates to any defense counsel;
and T will challenge any menber of the Williamsburg
County bar or any other bar as relates to the
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practice of this Solicitor's Office of when it came
to sharing Brady material. And so, Judge, I know
that that is a hard and fast rule that this office
has maintained over the years. Having said those
things, Judge, we would urge at this point that the
Court allow attorney Kimberly Barr to address the
Court.

THE COURT: Yes, sir. Did you want her to
appear as a witness? I know she's an officer of the
court but..

MR. SABB: Judge, we would certajnly have
no problems with her being sworn.

THE COURT: Okay. .

MR. SABB: We'd have no problems as
relates to her and simply addressing the Court from
counsel’s table just as we extended the courtesy to

Mr. McCrae.

THE COURT: AlTl right., Mr. Boozer, is
that acceptable?

MR. BOOZER: Judge, that's certéjnly
acceptable to me. 1 anticipated that's how we would
go had she been present before Judge Gibbons
previously just to provide her explanation and then
leave it up to the Court.

THE COURT: All right. And so there are
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no concermns at a later date about the oath factor, I
would ask that she be put under cath, although she's
an officer of the Court.

MR. BOOZER: Thank you, Your Honor.

MS. BARR: Your Honor, do you want me to
stay here?

THE COURT: T don't mind. Mr. McCrae
remained where he was. |

Mr. Boozer, is that acceptable?

MR. BOOZFR: Yes, sir, Your Honor.
WHEREUPCN,

KIMBERLY BARR,
having been duly sworn by the clerk, testified
as follows:

MS. BARR: Good morning, Your Honor.

. THE COURT: Good morning, Ma'am.

MS. BARR: Judge, just by way of
background regarding the disclosure of material to
Mr. McCrea in preparation of trial, I would like to
kind of just track when items were submitted. Your
Honor, as you may know, oftentimes when we initially
disclose Rule 5 material to a defendant or his
counsel we disclose material as it comes into the
office and so this case, as is typical with any

serious case, oftentimes we don't have a lot of the




e

W O JdJ o U &= W N -

NN NN NN R PR R Rl
O s W N RFPF S W S U WN P o

13

SIED analysis reports in and there are things that
are not available to us at the initial disclosure
Rule 5 material. Judge, my records — and I'1l1 be
happy to provide defense counsel and the Court
copies of those — but my records reflect that the
initial Rule 5 disclosure was made to the defendant
by virtue of his then counsel of record Cezar
McKnight on October the 5th, and it included some
SIED reports, some statements. I indicated to
counsel at that time that we had photographs of the
crime scene and autopsy available for inspection.

The second Rule 5 disclosure was made to
the defendant by way of his counsel Hank Anderson at
that time on June the 13th of 2011, and it included
additional transcribed statements and other SLED
reports. Another supplemental Rule 5 disclosure was
made to Mr. Anderson on behalf of the defendant on
August the 11th of 2011 which included supplemental
reports and photographs of some of the items that
were seized into evidence, as well as a disk
containing autopsy and crime scene photos.

Another Rule 5 disclosure was made to
Mr. Anderson on August the 17th of 2011. 2Another
Rule 5 disclosure was made to the defendant on
September the 20th directly because Mr. Anderson had
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m dJ_rectly to Mr. McCrea at the Florence County. .

_had — Mr. McCrae had written to the Solicitor's

been relieved as his counsel by that time. Another
Rule 5 disclosure — and these are additional
documents; they're not the same documents over and

over. But another Rule 5 disclosure was made,

Detention Center on September the 27th of 2011. He

AT ST g L mwuo - = s D e 2

_@f_f_lg_@ _demanding certain documents that were related
and unrelated to this case, and I responded to him
.and included additional discovery material per his
request on October the 7th of 2011. Additional -
discovery material was provided directly to the
defendant, I hand delivered to him on October

the 12th. Those included SIED reports. And of

course, Rule 5 disclosure was made per Judge
Gibbons' order to Mr. Boozer on December the 9th of |
2016. And Judge, it does not appear that any
additional disclosure was made to Mr. Boozer as PCR
counsel that was separate apart from matters that

were disclosed to the defendant or his counsel prior
to trial.

Judge, by way of background and
explanation, I can tell you that between, sometime
between June and Decamber of 2016, I received a copy
of the order requiring the State to disclose Rule 5
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material to Mr. Boozer. I do not have an
independent recollection of when I received that
order; 111 be candid with the Court. During this
time in the summer of 2016 — I believe it was
July 2016 — I was prosecuting a murder trial that v
took a week to prosecute. My co-counsel, my |
assistant solicitor fell ill that week, and so I
tried the case on my own. The normal schedule of
criminal court during this time was we had court one
week-each month and so typically we were either in

court or preparing to go to court. T worked at the
Solicitor's Office as a part-time prosecutor for
probably 11 or 12 years by that point, and T was
also employed as an — in private practice as well.
And so, shortly after I received the
order, —— and I'm presﬁning that it came from
Mr. Boozer —— my cccounsel Julie Swilley who was an e
assistant solicitor here, resigned from the
Solicitor's Office so we had a staff turnover.
Warren Anderson, who is the current solicitor who
succeeded me, was kind enough to came from Clarendon
County during terms of court to assist because we
had lost a full-time solicitor. So during the span
of all of that is when the request or the order
would have came in from defense counsel, and I do

i
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recall talking to Mr. Boozer and telling him that T
will get the discovery material to him as soon as
possible. Judge, I was offering this by way of
explanation.

Because of the seriousness of this case
and the volume of the Solicitor's file, it required
me to look personally through the discovery material
in order to provide it to defense counsel. The file
was rather voltininous. There were suppleme_ptai ;
reports and different items of evidence that had to
be redacted to alleviate the disclosure of
confidential information and so it was in no short

terms, a time monster that T could not delegate to a
staff member simply respond to discovery because

coviocusly the sensitive nature of the case and the

—Yolume of the case, it required me to review it and

that was a substantial task in and of itself. And
.Just, guite frankly, during this time frame time was
an _essential element that T just guite frankly did .
not _have. T had already decided based on the fact .
that my then boss had offered me a partnership in

our firmm to resign from the Solicitor's Office so I

was. wmdlng down my role in the Solicitor's Off:Lce
during this time. We were getting a new solicitor
to come in. We lost an assistant solicitor so it

%
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was just a matter of having the time to dedicate to
copying this material.

A riumber of photographs that at one point
we had in the Solicitor's Office, we introduced them
into evidence so I didn't have the physical ‘
photographs of the items that we introduced into
evidence anymore so we were trying to obviocusly get
extra copies of those, and so it's just a monumental
feat and we were not able due to restrictions to get
that to the defendant in what I can see to be a
timely fashion. But it certainly was not

_intentional. All of the information that I
disclosed to Mr. Boozer as PCR counsel was documents

~the defendant already had in his possession by .

virtue of the prior State disclosure. |
THE COURT: Yes, ma'am.

Mr. Sabb, anything else you want to add or

ask? . _

MR. SABB: Judge, I think she covers it
and I guess the take away that we would urge from
the Court, Judge, is that we've always taken these
kinds of situations seriously, understanding that we
have a role in the justice system and that as the
defendant indicated, due process is the hallmark of
our system. And so, Judge, we would just share with

¥

N

/



18

W 0 1 o O W N B

NN NN NN R R R 2 b
U > W INRE O WO®WJdo U b W NN ~ o

the Court that there were no willful actions on | the
part of the State withholding evidence. At the end
of the day all of the information was shared, though
we concede not as timely as it should have beén, but
there were exigent circumstances, we believe, that
at_least gives the Court a basis, bird's eye view,
as _to all that was happening at that time. 2And so,
Judge, we would simply urge the Court in light of
the fact that there was no time, deadline set in the
court's ordé{for the Court to find that there was
no willful conduct on behalf of Ms. Barr. Thank

You..

THE COORT: Mr. Boozer, anything you want
to say in passing?
(Attorney Boozer confers with Mr. McCrea. )

MR. BOOZER: Your Honor, my client just
wants me to point out that there was a deadline that

Judge Gibbons imposed. I understand I think

Mr. Sabb is talking about Judge Gee's order not .
having a deadline, but Mr. McCrae wants to point out,
that there was a deadline in Judge Gibbons' order .

for disclosure that — for Rule 5 materials.
THE COURT: Yes, sir.
MR. BOOZER: So I just add that for his

behalf.

\//
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THE COURT: Yes, sir.

MR. SABB: And Judge, I would just share
with the Court that that deadline was adhered to.
She fully complied with that deadline and that's why
I didn't address it.

THE COURT: Yes, sir. All right. As I
stated earlier in our last meeting in this matter, I
took lots of notes about the PCR issue and the

sanctions issue. I've taken lots today. I, as you

well know probably by now, I don't like to issue
rushed rulings. Both parties here today, Ms. Barr
and Mr. McCrae, are entitled to fair ruling. I try
to be fair, although I'm mindful that fairness is
like justice perceived and beauty perceived; it
depends on who wants to describe it. Bﬁt I will get
a ruling on this soon. Itmjibe;nlyusual_

method is to email it to you, Mr. Boozer,

Ms. Coleman, Mr. Sabb.
MR. SABB: Yes, sir, Your Honor. -
- THE COURT: I thank all of you for your
patience very much. And I also want to thank the
Department of Corrections for yet again helping us

‘with this matter. Thank you very much.

* % % END OF REQUESTED TRANSCRIPT OF RECORD * * *
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