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The Honorable J. C. Nicholson, Jr., Circuit Court Judge JUN 1.7 2013

3G Gourt of Appezls

Case No. 2010-CP-10-06041

Virgil AL HOSE . Respondent,

MeadWestvaco, Self-Insured,...............cooooiiii i Appellant.

RETURN TO MOTION TO DISMISS APPEAL

The Appellant, MeadWestvaco, respectfully requests that the Respondent’s

Motion to Dismiss be denied, based upon the following:

1. OnJune 2, 2010, the South Carolina Workers” Compensation Commission issued
a final Decision and Order denying Hoff’s workers’ compensation claim pursuant

to S.C. Code Ann. § 42-9-40 and Schurlknight v. City of North Charleston, 352

S.C. 175, 574 S.E.2d 194 (2003) because Hoff failed to file his claim within the

two year statute of limitations. The Commission’s final Decision and Order



reversed a prior Order of a Hearing Commissioner, which awarded certain

beneﬁfs, based upon errors of fact and law.

Hoff appealed the Commission’s final Decision and Order to the Circuit Court,
which reversed the Commission and made its own findings, inter alia, that Hoff's
claim was timely filed, that the Appellants are estopped to raise the statute of
limitations as a defense, and that Hoff “is entitled to an award for his permanent
partial hearing loss, medical treatment, and hearing aids as set forth in the

Decision and Order of the Hearing Commissioner filed on October 29, 2009.”

The Circuit Court finally disposed of the entirety of Hoff’s appeal and did not
retain jurisdiction of the matter, despite its instruction that the claim be
“remanded to the Commission to reinstate the Hearing Commissioner’s Decision

and Award,” which is nothing more than a ministerial act.

According to Hoff, the present appeal should be dismissed based upon his
argument that the Circuit Court’s Order was “not a final judgment.’ It is an

interlocutory order and decides nothing on the merits.” (Respondent’s Motion

p.2,93).

The Appellants respectfully contend that the Circuit Court’s Order was indeed a
final judgment of the Circuit Court and decided, not only the entirety of the merits

of appeal properly before the Circuit Court, but went on to decide the merits of



the entire case by usurping the fact-finding authority of the Workers’
Compensation Commission. Therefore, the Appellants respectfully contend that
the Circuit Court’s Order is not interlocutory, but is a final judgment of the
Circuit Court, which is immediately appealable in accordance with S.C. Code

Ann. § 1-23-390.

6. Section 1-23-390 of the Administrative Procedures Act, which governs the
present appeal, provides that:

“[a]n aggrieved party may obtain a review of any final judgment of
the circuit court under this article by taking an appeal in the manner
provided by the South Carolina Appellate Court Rules as in other civil
matters.”

S.C. Code Ann. § 1-23-390 (Supp. 2006) (emphasis added). If the Circuit Court’s
Order in this case is a “final judgment of the circuit court,” then the Circuit
Court’s Order is immediately appealable in accordance with the Administrative

Procedures Act.

7. The Supreme Court has defined “final judgment” as follows:
“If there is some further act which must be done by the court prior to
the determination of the rights of the parties, the order is interlocutory.
A judgment which determines the applicable law, but leaves open

- questions of fact, is not a final judgment.”

-
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Charlotte-Mecklenburg Hospital Authority, 387 S.C. at 267, 692 S.E.2d at 894.
However, in the present case there is absolutely nothing further for the Circuit
Court to do, as it has finally determined all issues on appeal (and more!), has
finally determined the rights of the parties, and has left no further act which must
be done by the Circuit Court. Therefore, the Circuit Court’s Order is “a final
judgment of the circuit court,” as contemplated by S.C. Code Ann. § 1-23-390

and 1s immediately appealable. See Good v. Accident & Indem. Co., 201 S.C. 32,

21 S.E.2d 209 (1942) (holding that “[a] final judgment disposes of the whole
subject matter of the action or terminates the particular proceeding or action.”);

see also Grant v. Grant Textiles, 372 S.C. 196, 200, 64 S.E.2d 869, 871 (2007)

(holding that appellate jurisdiction is limited to a determination of whether the
Commission’s decision is either supported by substantial evidence or controlled

by some error of law).

Moreover, the Circuit Court’s Order not only determined what it believed was
the applicable law, but finally determined all questions of fact, by making
findings of fact on all issues, including whether that Hoff sustained a
compensable injury, whether and to what extent he was entitled to medical
treatment, and even finally determined Hoff’s award of benefits under S.C. Code
Ann. § 42-9-30. The Circuit Court, by ordering the Commission to “reinstate the
Hearing Commissioner’s Decision and Award,” left open no question of fact for
the Workers’ Compensation Commission, but ordered the Commission to carry

out a purely ministerial act. As explained by the Chief Justice, “an order that



remands a matter for the workers’ compensation commission merely to carry out
a purely ministerial act is immediately appealable.” JEAN HOEFER ToAL, C.J.,ET
AL., APPELLATE PRACTICE IN SOUTH CAROLINA, CHAPTER 4: APPEALABILITY OF

JUDGMENTS & ORDERS, p. 109 (1999) (rf Hicks v. Piedmont Cold Storage, Inc.,

324 S.C. 628,479 S.E.2d 831 (Ct. App. 1996)); see also Charlotte-Mecklenburg

Hospital Authority, 387 S.C. at 267, 692 S.E.2d at 894 (stating that a “judgment

which determines the applicable law, but leaves open questions of fact, is not a

final judgment.”).

Assuming, arguendo, that the Circuit Court’s Order is viewed as interlocutory,
the Appellant submits that S.C. Code Ann. § 1-23-390 must be construed in pari
materia with S.C. Code Ann. § 1-23-380, which unequivocally states that a
“preliminary, procedural or intermediate agency action or ruling is immediately
reviewable if review of the final agency decision would not provide an adequate
remedy.” It would completely thwart the legislative intent to allow interlocutory
appeals from the Workers’ Compensation Commission if they are allowed to
proceed only so far as the Circuit Court. Clearly, the cannons of statutory
construction require that the two statutes be read in harmony, so as to allow
interlocutory appeals from an administrative agency to fully proceed through the
appellate system, so long as each reviewing court actually addresses the merits of

the appeal by formal order. See Joiner ex rel. Rivas v. Rivas, 342 S.C. 102, 109,

536 S.E.2d-372, 375 (2000) (holding that “[i]t is well settled that statutes dealing

with the same subject matter are in pari materia and must be construed together,
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if possible, to produce a single harmonious result”); see also Great Games, Inc.

v. South Carolina Department of Revenue, 339 S.C. 79, 84, 529 S.E.2d 6, 8

(2000) (holding that “[s]tatutes which are part of the same legislative scheme

should be read together”); Floyd v. Nationwide Mut. Ins. Co., 367 S.C.253,

260, 616 S.E.3d 6, 10 (2005) (holding that the “true guide to statutory
construction is not the phraseology of an isolated section or provision, but the

language of the statute as a whole considered in light of its manifest purpose.”).

10. In addition, if the present case were remanded to the Workers’ Compensation

Commission at this juncture, the result would be two wholly inconsistent
Commission Orders — one denying the claim as a matter of law, and one awarding
the claim as instructed by the Circuit Court—creating unnecessary complication
and confusion that would serve no useful purpose, but beg the question: fo which
inconsistent order would a reviewing court apply the substantial evidence
standard of review? The Appellant respectfully contends that they would be
denied any meaningful review of the issues currently on appeal, such as the
propriety of the Circuit Court making its own findings of fact and conclusions of -

law inconsistent with those reached by the Commission. See Long v. Sealed Air

Corp., 391 S.C. 483, 706 S.E.2d 34 (Ct. App. 2011) (J. Geathers, dissenting, “li]n
enacting section 1-23-390, the legislature could not have possibly intended to

preclude the immediate appeal of a determination that will otherwise become the

-law of the case-when such a result would deny parties to administrative

proceedings a meaningful opportunity to be heard.”)



11. Lastly, on September 14, 2012, the South Carolina Supreme Court issued an

Order granting a Petition for Rehearing in the case of Bone v. U.S. Food Serv.

Co., 399 S.C. 566, 733 S.E.2d 200 (2012). Although rehearing was held in
October 2012, the Supreme Court has yet to issue a decision in that case, which
has direct impact on the interpretation of the final judgment rule and S.C. Code
Ann. § 1-23-390. Therefore, the Appellant respectfully contends that, even if the
Court of Appeals were to find merit in the Respondent’s Motion to Dismiss, that
it would be premature to dismiss the present appeal until such time as the
Supreme Court issues a final decision in the case of Bone.

Respectfully submitted,

vt . fhan,

Kirsten L. Barr
Trask & Howell, L.L.C.
P.O. Box 2167
Mt. Pleasant, SC 29465
(843) 881-4228
Attorneys for Appellant

June 14, 2013



BEFORE THE
SOUTH CAROLINA WORKERS' COMPENSATION COMMISSION
WCC FILE NO.: 0031077 .- :

VlRGlL'HOF#,‘ Employee,
Claimant,

VS.

SR DECISION & ORDER
~ Meap WEsTvAco, Employer, and '

SELF-INSURED/MEAD WESTVACO, Carrier,

Deféndants.

HEARING: o Held in North Charleston, SC, South Carolina on
' : August 27, 2009 at 11:00 AM.

APPEARANCES: Claimant represented by The Steinberg Law
' Firm, L.L.P., Charleston, South Carolina, with
David T. Pearlman, Esquire and Malcolm M.

Crosland, Jr., Esquire, appearing.

D‘efehdants represented by Trask & Howell LLC,
-with Kirsten L. Barr, Esquire, appearing.

..PURPOSE OF THE HEARING: To determine the issues as set forth on SCWCC
: Form No. 50. .

DECISION AND ORDER: Derick Williams, Commissioner
FILED: October A7, 2009,




FOURTH:

STIPULATIONS

This c!aim was heard before the undersigned Commissioner on August-27,

" 2009, in accordance wifh notices timely and»proberly served upon alI«parfies

of interest.

The partiés had no objection to the jurisdiction of the Commission over the -
périieé or the subject matter of this claim or to the QénUe of the Hearing in
North Charleston County.

The _Claih"l‘ant has an average weekly wage of $897.‘41. making. for an
applicable compensation rafe of $507.34 per week-appliééble to this claim.
The Commission’s file and the Commissioner's notes, with the exception of
any self-ser_ving declarations and unstipulated medical reports, were made
a part of the record:

At all relevant times, the Cléimant was an employee working for the
Employer, MeadWestvaco, which employe'r was subject to the provisions of

the South Caroliné Workers' Compensation Act, therefore, the South

" Carolina Workers’ Compensation Commission has jurisdiction over the

parties and issues presented in this claim.

APA SUBMISSIONS AND EXHIBITS

The following r'nedfical_ records, documents, and depositions were submitted by the

parties under the Administrative Procedure Act and the Regulations of the Commission,

without objection:

On behalf of the Claimant:

APA#

PROVIDER TYPE OF REPORT DATED - NUMBER | PAGES
' OF PAGES '

Russeli Kitch, MD Office notes 10/14/03-4/28/09 | 6 1-6




EXHIBIT PROVIDER TYPE OF REPORT DATED NUMBER_ | PAGES
' OF PAGES
2. Mead Westvaco personnel file excerpt | 6/16/00 11 |7
Personnel file
. On behalf of the Defendants:
APA# FPROVIDER TYPE OF DATED wa‘lBER OrF FAGES
. REPORT . {" PAGES
3. MeadWestvaco 5/12/81- 9 8-16
Audiograms 9/26/00
4. MeadWestvaco 11/26/90- 6 17-22
o 12/13/99
5. Joseph Sataloff, MD - 4121104 12 23-24 .
6. Robert Sataloff, MD, DMA 7/13/09 2 25-26
7. Russell Kitch, MD 5/29/09 1 27
8. Hearing Loss Calculation 2/3/89-10/6/03 | 3 28-30
Chart
19. 29 CFR § 1910.95 411104 - |16 3146
1 10. Joseph Sataloff, MD . Ccv undated . 4 47-50
1. Robert Sataloff, MD, DMA | CV 2/18/09 98 51-148

STATEMENT OF THE CASE

This claim comes before the Cbrhmissi_on upon the filing by the Claimant

(hereinafter “Hoff") of a WCC Form No. 50, Claimaﬁt’s Request for Hearing, dated April -

~ 29, 2009 and amended WCC Form No. 50, dated June 9, 2009. Hoff seeks

~ compensation for disability caused by binaural hearing loss he asserts was caused by

~ his employment with MeadWestvaco. The Defendants, by their WCC Form No. 51,

Erriployer's Response to Claimant's Request for Heérin’g, dated May 28, 2009,'deny the

compensability of Hoff's hearing-loss and had asserted various defenses to Hoff's claim

for benefits under the Act.




~The Defendants state Hoff's claim for binaural hearing loss was initially filed on

‘October 14, 2003, and was not timely filed within the two (2) year statute of limitations

for filing clalms as set forth in Section 42 15-40 S.C. Code of Laws 1976. The
~ Defendants also claim they were not prowded tlmely notice of Hoﬁ"s acc;dent under

~ Section 42-15-20, S.C. Code of Laws, 1976 Additionally, the Defendants assert Hoffs =

binaural hearing loss is not causally related to his employment at MeadWestvaco.
Instead, the Defendants assert Hoff's hearing loss is more likely the result of eging,
: nolse induced by hunting or He‘f’s diebetes | |
Hoff asserts that after completing h:gh school in 1958 he obtalned employment

at the MeadWestvaco plant in North Charleston South Carolina. Hoff last worked in
. the plant in October of 2000. From 1958 until the year 2000 Hoff never worked
anywhere other than for the Employér_, MeadWestvaco, in its North Charleston, South
Carollna plant. Hoff asserts he was lmtially_ assigned to the paper machine area of the
plant where very loud machines ran throughout his work shift. After he performed a
brief apprenticeship in other areas of the plant, he returned to the paper machine area
of the plant where he worked until approximately 1970 as a brokeman. In 1976, his jeb-
| description changed to pipeﬁtter/meehanic. He.' remained a plpeﬂtter/mechanic in the -
p-aper machine area until lhe early 1990's when he was moved to the tool roo'ms
~ located directly underneath the peper machine area. Hoff asserts that during the entire
course of his employment at Meadvl[estvaco, he wes subjeet to very loud noise |
~ exposure which caused injury fo both his ears. .He states he vllas not provided with
foam ear plug hearing protection by t_he Employer uﬁtil somet_ime in the early to mid
1970's. He states the foam ear plug hearing protection was net entirely effective in

protecting his ears from the loud noises generated by the paper winding machines and :




papér wooling machines located in the department where he worked.

. BIOGRAPHICAL INFORMATION

Name: . | | | Virgil Heff
Age: o 69; DOB: 4/19/40
SSN: R - 251-58-9187

* Marital -Status.':j ‘ Married
Military Background: N/A

Educational Background: 12" grade
Prior work history: - None. Hoff has worked his entire working life for the
Employer, MeadWestvaco.

REVIEW OF THE EVIDENCE

Heff testified in addition to his APA submissions. The Defendants offered no-
-'- testirnony but relied on the cross examination of Hoff, and its APA submissions.
Hoff is sixty-nine (69) .y_ears old. He testified consistent with the biographical
| information set forth above. He graduated from the twelfth (12) grade. Following
| graduation ne began employment in ‘July of 1958 with Westvaco, the predecessor to the
Defendant, MéadWestvaco Corporation. Other’tnan working at Westvaco, Hoff stated he
had no other employment during the. course of hie life. He last worked at the Westveco
plan'r in North Charleston, South Carolina, in October of 2000. |
: _A_fter beginning work for Westvaco in 1958, Hoff was assigned to the number 1 and
number.2 paper machines. The number 1 and number 2 paper machines produeedpaper
and were powered by steam motors. The steam motors are half as big as an automobile.
Hoff remained assigned to the number 1 and number 2 paper machines for approximately -

eleven and a half (11 2) years. While working at the number 1 and number 2 paper

5




" machines, he performed shift work forty (40) hours per week eight (8) hours a day. Lunch
. was eaten at his work site near the number 1 and number-._?-paper machines. - -
Hoff stated he was not provided any’lhearing protection whatéoevef from when he
| . -bégan employment 5'at Westvaco in 1958 tﬁrough 1970. Prior to His employment at
- Westvaco, he was not-exposed to any loud noises for a prolonged period of time. The
.' ‘paper machines he worked éround generated ldUd, high frequency sou'hd. He stated that
if he stood next to a co-worker at a normal distance while speaking in a normal voice, his
co-worker:would not be able to understand him: During a normal shift working with the
_ num_ber 1 and number 2 paper machines, at least one machine operated continuously with
no downtime. Hoff worked near the paper machines which Were producing paper. He ..
stated he had no reason to be near a machine that was not operating during the course
of his shift.

In"1970, Hoff was moving into the pipe shop area of the plant as an apprentice. A -
pipefitter at the Westvaco plant fabricates and insta‘lls as well as troubleshoots machinéry
in the plant. He worked until 1985 as a pipefitter when his job.description changed to a
mechanic. Forthe first six (6) months in the pipefitter apprentice program he worked in the. -
| péper machine area wheré he worked from 1959 to 1970. His work then rotated through
. several other areas of the plant for six (6) months. After completing his four (4) year'
apprenticesﬁi-p he went back to work.. in the paper machine afea where he worked frq-'m.
1958 to 1970.. He stated the other areaé of the blant where he.Worked@uring his four (4)
year apprenticeship were as loud as the baper machine area whére he worked from 1958 -
to 1970. Hoff remained working in the paper machine area until he retired in 2000. )

As part of his work as a pipefitter he used steel cutters and a cutting torch. The

cutting torch was pneumatically powered and made a “terrible noise especially on stainless




steel pipe.” (Tr. p.14) Hoff stated that the noise in the paper machine where he worked
through most of his career at Westvaco the noise generated'in thatarea of the-plant did- -
not change It was always noisy. He stated “lt was noisy when| got there it was noisy -
| '_ .whenlleft (Tr.p.5-6) .

Hoff stated that in the area of the paper ‘machines the temperature was “very hot.”
‘(T r.p.16:11) Begmmng around the early 1970s he stated hearing protectlon was provided
to him. Because the temperature in the paper machine room was so hot, he perspired and -
that oaused the hearing proteotion he was provided to'loosen. _Even wearing the hearing.
protection did not eliminate loud hoise generated in the paper machine room. (Tr.p.17:18-
21)

Hoff testified all areas of the plant where he worked exposed him to loud sounds
except for the plant warehouse or storage area where he very rarely worked. He stated
that approximatety 99% of the time he worked in the plant he worked in the paper machine
area. During the last seven (7) or eight (8) years 'of his employment, Hoff worked in the
tool room area where he handed out tools for mechanics, pipefitters and iron workers. The
first tool room where he worked was located underneath the number 3 paper. machine.
The area where he physically wotked in the tool roorh was approximatelyonly fifty (50) or
. sixty (60) feet from the paper machine. He worked in this tool room for five (5) to six (6)
years. He described the noise level as “noisy” in the tool room. Each shift lasted elght (8)
" hours. He was provided a-thirty (30) minute lunch break Wthh was taken in the tool room

| where he worked Hoff was then assngned toa second tool room located undemeath the
number 3 paper machine winder/re-winder. ‘He described the jOb of a re-winder machine
as re-winding the paper into a roll after it came off of the paper machine. He stated the re—

winder machine generates loud sound. Where he physically worked in the tool room was




approximately ten (10) to fifteen (15) feet from the re-winding.machine.
| Hoff teétiﬁed regarding his general health while working for the employer. He -
testified that towardé the end of his enﬁployrhent he was diagnosed with arthritis. In -
- addition, he was diagﬁbsed with sarcoidosis wr-ﬂ:ch finally cleared up. In the year 2000 he
‘was diagnosed with diabetes. Because the manégement of his diabetes was 5o effective,
He came off of any di'ab'e-tés' rﬁedication. He has éinée been placed back on fﬁedication
and “| run at pretty good levels with it now.” (Tr.p.22:25-p.23:1) He was not diagnosed with
- diabetes in éither the 1960's, 1970's, 1980's or 1990's.

Hoff stated thatin his private life he Was not exposed to loud prolonged sounds or
noise. He acknowledged he hunted but did not start hunting until the 1960's or later. He
only hunted deer. He described the deer season in South Carolina running from August
15" to January 1%, He stated that although he would hunt each season, he did not actually
discharge his gun every season. He stated, “For séven years one time that gun did not
fire.” (Tr.p.24:14) During a normal year if he wasn’t hunting he did no target practicing or
discharged his weapon for any reason other than hunting. (Tr.p.24:20-21)

Hoff stated he was provided regular hearing teéts while émployed at Westvaco. The
testé were administered by tHe first aide nurse at the.plant. Aiter being tested, he would
review the results of the test with the nurses in the first aide department. As yeérs
progressed, it was his understanding his hearing was normal. He was never advised by.-
anyone was Westvaco his hearing loss was related to his employment at Westvaco. .
. Because hen felt like his hearing was declining, he was evaluéted by Dr. Russell Kitch in
- 2003. After being tesfted by Dr. Kitch, Hoff understood the cause of his hearing loss was

as aresult of his noise exposure at Westvaco.

At the time of his hearing, Hoff did not wear a hearing aide. He would like to be




fitted for a heariAng aide. Other than the opinions of Dr. Russell Kitch which relate his
hearing loss to his work at Westvaco, Hoff stated he has not been advised by anyone else
| his héaring loss was'céursed lby his work at Westvaco. | | |

Hoff was cross-ekaminled by the Defendants. Hoff acknowledged that he thought
he: had problems with his Hearing going back into the 1970"s but was never informed by
an'yohe at the plant thaf he was diagnosed with a hearing p'roblem.:" Hoff also
acknowledged that he hunted deef with a shotgun and a rifle and did not wear hearing
protection when he h.unted. Hoff acknowledged that he used a chains-aw or other pdwer
tools occasionally around his home; He stated that while using a chainsaw he wears

earplugs or hearing protection.

The undersigned asked Hoff if he had filed any workers’ compensation claims prior

to the claim for his hearing loss. He responded he had not. Hoff stated he probably shot - . -

less than ten (10) deer in-his lifetime while hunting. He denied doing any other hunting
. other than deer hunting. He stated that he used earplugs while working in the plant, he
could still hear noise with the earplugs in his ears. Attimes, he would have to remove the
eérplugs to communicate with co-employees depending on the noise level around him or
how close he was to the equipment that was running.

Both parties. submitted medical evidence .into'the record. The.audiogram results
.vl;n.terpreted by the ofﬁcé pf Dr. Russell D. Kitcﬁ of Low'coﬁntry ENT incjicate thaf Hoff
: presented to the audiolog_ist complaining of a decrease in hearing and a ang history of
ndiée exposure. Based up‘o:n the audiogram, Dr. Kifch; an ENT physician, nofed no history
of éuditoxic medication or chehotherapy and no history of audiological surgery, trauma or
recurrent infection. Dr. Kitch noted Hoff had no significant non-employment related noise

exposure. After conducting a-thorough physical examination of Hoff and reviewing his




audiometric testing, Dr. Kitch diagnosed “noise induced pattefn sensorineural hearing loss”

- - and that his hearing loss was “entirely consistent with industrial noise exposure sustained ~~

.étiWestva&:o between 195_8 and 2000 as the etiology of the loss.” (APA p.4) Dr. Kitch
: aéSignéd a 30% binaural hearihg impairment to Hoff based upon his hearing loss caused
by his employment at Westvaco. Dr. Kitch also revféwed Hoff's audiometrictésting results
' frorﬁ Wéstvaco going back fd 1889. He found the aﬁdiometric- hearing test r.ésu‘lts from
Hoffs testing at Westvaco to be “consistent with the expectations for noise induced hearing
- loss, with the majority of damage occurring fn the early years of eprsure, then tends to
level off, particularly if hearing protection is being used.” (APA p.é) Kitch stated, “Based on'_
| this histofy and the absence of other significant noise exposure outside of his employment
at Westvaco, it is my opinion that within a reasonable degree of medical certainty Mr.
Hoff's hearing loss fs attributed to no_ise exposure in the workplace at Westvaco. As an
additional point of clarification, Mr. Hoff was forty-eight years old when he had the
audiogram obtained at Westvaco in 1989 where findings as noted showed similar loss to
the current studies. This negates the contribution of age related hearing loss as a factor
" in his impairment rating.” (APA p.6)
Also included as part of the APA evidence submitted into the record were the
- audiology test résults from Westvaco from 1981-2000. In addition, the reports of Dr.
. _Joseph Sataloff dated April 21,2004 and Dr. Rébgrt T. Sataloff dated July 13, 2009 were
- placed into-evidence.- The doctors Sataloff re_v'iewed the audiograms performed at
Westvaco. They performed no physical exam of Mr Hoff. The Sataloffs found nothing
in the record to indiéate Mr. Hoff's noise exposure increased after i972 when hearing
protection was provided to him by the Employer. Because Hoff's hearing loss worsened

after 1972, Dr. Robert Sataloff opined his hearing loss could not be explained on the basis
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of his occupational noise exposure. (APA p.26) The April 21, 2004 report of Dr- Joseph
Sataloff acknowledges Hoff had a substantial bilatefal high frequency hearing loss going
' as;_ far béck as 1972 when his ﬂrét aﬁdiogram' was performed at Westvaca. He opined
Hoff's héaring loss could be due tb presbycusis (aging)-, hereditary facfors, géhetic factors
| and diabetes. While he ac'kn'owledged Hoff's hearing loss grew worse after 1981, he
: opined it could not possibly bé due to any occupational cause. (APA p.24) Thié is based
upon the presumption that occupational hearing loss does not progress once the subject

is-removed from the noisy-environment. .

Based upon the evidence presented in the record, it is clear to the undersigned Hoff

did in fact sustain binaural hearing loss as a direct result of his exposures to loud noises -

while working for the Employer. -

FINDINGS OF FACT

Based upon the stipulations, the testimony of witnesses, and the APA submissions,
" the undersigned Commissioner makes the followinrg findings of fact as required by S.C. .
Code Anno., § 42-17-40, 11976:

- FIRST: The South Carolina Workers' Compensation has jurisdiction over this claim,
with the venue being propef in Charleston.County. Hoff was a cévered
employee and the Erriployer was a covered employer under the Act. The
Employe_e-/Emponer relationship existed at the time of Hoff's injury by
accident.

SECOND: This claim was heérd before the undersigned Commissioner on August 27, .

2009, in accordance with hearing notices timely and properly served upon all

11




* FOURTH:

SEVENTH:

parties of interest. S .

- Hoff's average weekly wage at the tlme of his accident was $897.41 per

week, allowrng for an applicable compensatlon rate of $507. 34 per week

applicable to this claim

Hoff worked for the Employer since 1958 through 2000. The Employer did

a decent job since the early 1970s in terms of providing hearing protection

to its employees, prior to the 1970s, hearing protectlon was not mandatory

Hoff worked a substantial number of years for Westvaco wnthout hearing

protection. There is no evidence in the record contradicting Hoff's testimony

. that no hearing protection was required or worn from 1958 to the early

1970s.

There was no history of any prior employment which contributed to Hoff's
hearing loss. Hoff's employment with‘Meadwest'vaco is the only job he has
ever had since graduating high school in 1958.

Hoff is a very credible witness. This is based upon his testimony. at the
hearing, the"und'ersigned’s observations of him at the hearingiand. his
answers to my direct questioning. | have no reason to doubt whatsoeverthe

veracity of Hoff's testimony.

The record is devoid of any evidence Hoff has any family history of hearing .

loss. Hoff has no exposure to chemicals or medications which would affect *

_his hearing. Although Hoff has done some hunting since the mid-1960s, it

was not at the level which would contribute to his hearing loss. The minor
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EIGHTH:

- NINTH:

number of times he even discharged his gun does not affect the
undersigned’s decision regarding the relationship between his employment

and his hearing loss. Although Dr. Joseph Sataloff and Dr. Robert Sataloff

~ are both well respected‘ and well known authorities regarding heaﬁng loss,

" neither physxclan ever physically examlned Hoff. | find it diﬁ'cdlt'to full

assess a Claimant's hearing loss solely from a view of his medical records
[ do not find it wholly persuasive Hoff's diabetes has any relationship to his
hearing loss. | place greater weight to.the opinion of Dr. Kitch who actually
examined and treated Hoff than the opinion of Dr’s Sataloff for the foregoing
reasons.

Hoff .sustained a compensable injury by repetitive trauma on and before
October 24, 2000, the date he filed his claim for benefits under the South
Carolina Workers’ Compensation Act for his hearing loss. -Hoff's hearing

loss in both ears was caused by excessive noise exposure on his job at

MeadWestvaco.

~ Hoff provided timely and proper. notice of his injury by accidenfand timely

filed his claim for benefits under the Act within two (2) years of the date that
he knew, with reasonable diligence, of his compensable c_leim. There is no
evidence-in the record Hoff was aware his hearing loss wesv‘ related to his
employment with the Employer until Dr. Russell Kitch offered his opinion his
hearing loss was consistent with the noise exposure he sustamed with the

Employer between 1958 and 2000. Dr. Kitch’s opinion was offered on

13




October 14, 2003. Hoff timely filed his claim for benefits-for his hearing loss-

on October 22,2003, well within the ninety (90) day notice requirement of

Section 42-15-20 and the statute of limitations pertaining to the ﬁ'_ling of a

claim for benefits urider Section 42-15-40. The evidence reflects Hoff's

E hearing loss occurred over time while emplqyed. by MeadWestvaco. Dr.

- Kitch noted Hoff's hearing loss was consistent with industrial noise exposure

ELEVENTH:

sustained at Westvaco between 1958 and 2000. (APA p.4) He also stated, ..

“This is consistent with the expectations for noise induced hearing loss,
where the majority of the damage to hearing occurs in the early years of

exposure, then tends to level off, particularly if hearing protectionis not being

used.” (APA p.6)

Hoff exercised reasonable diligence by inquiring from the Employer whét the -

cause of his hearing loss was during the course of his employment when he
received audiogram testing. Hoff diligently provided notice of his accident

and filed his claim within the statutory requirements of the Act after becoming

aware of his cohﬁpensab_le injury.

Dr. Kitch both physically examined Hoff and reviewed his audiometric testing -

and, found the Claimant sustained a 30% binaural hearing loss as a result

of his workplace exposures.. Therefore, | find Hoff has sustained a 30%

binaural hearing disability causally directly related to his workplace noise

exposure while working for MeadWestvaco.

14



TWELFTH: Hoff reached maximum medical improvement on October 14, 2003.-

THIRTEEN Dr. Russell Kitch sha!l be the authorized treatlng physwlan with regard to

Hoﬁ’s binaural heanng loss for purposes of future medical treatment The

~ Defendants are respon51b1° for Hoff's future causally related medxcal

. treatment relating to h[S binaural hearing loss mcludlng hearing/digital aldes

if recommended by Dr. Kitch pursuant to Dodge v. Bruccoli, et.al, 514 S. C. 2d

593 (Ct. App. 1999) and §42-15-60, SC. Code of Laws, 1976.

CONCLUSIONS OF LAW -

Based upon the findings of fact set forth above, the undersigned Commissioner

makes the following conclusions of law as required by S.C. Code Anno., § 42-17-40:

FIRST:

SECOND:

THIRD:

FOURTH:

Under S.C. Code Anno., § 42-1-130, Hoff was a covered employee at the

time in question.

Under S.C. Code Anno., § 42-1-140, the Defendant/Employerwas a covered

employer under the Act.

Under S.C. Code Anno., § 42-1-40, average weekly wage is defined.

Under S.C. CodeAnno., § 42-1-160, Hoft sustained a compensable injury

by accident arising out of and in the course and scope of his employment on
October 14, 2003, when he was first notified his binaural hearing loss was
causally related to his employment with the Employer. § 42-15-20 of the Act

provides that notice of an accident must be provided to the employer within

“ninety (90) days after its occurrence. Hanksv. Blair Mills, Inc., 286 S.C. 378,

335S.E.2d 91 (Ct. App. 1985) The Claimant s not required to provide notice

of an accident to the employer until he is aware he has a “job related”

‘accident. The language in Section 42-15-20, with regard to notice should be
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SIXTH:

. SEVENTH:

hberally construed in favor of claimants. Ethridge v. Montsanto Co., 349

S.C. 451,562 S.E.2d 679 (Ct. App. 2002). Here the Claimant's heanng loss

is akln to repetmve trauma injuries such as carpal tunnel syndrome Our

Courts haveruled that repetltlve trauma injuries have agradualonset caused

- by the cumulative effect of repetitive traumatic evema or mlm-acc.dents

Schurlknight v. City of North Charleston, 352 S.C. 175, 574 S.E.2d 194 (S.C.

2002) When applying -Section 42-15-20 to repetitive trauma inj’Uries, the -
Workers'’ COmpe'nsation Commission shall determine the statutory notice

requirement begins to run the employee “...becomes disabled and could

discover with reasonable diligence his condition is compensable.” Bass v.
Isochem, 365 S.C. 454, 617 S.E.2d 369 (S.C. App. 2005).

Under S.C. Code Anno., § 42-15-40, Hoff timely filed his claim for benefits

under the Act. Section 42-15-40, requires the filing of a claim within two

'years of the date Hoff discovered the causal relationship between his injury

and his employment Mauldin v. Dyna- CoIor/Jackrabblt 308 S.C. 18, 416

S.E.2d 639 (S.C. 1992)
Under S.C. Code Anno., § 42-9-30(19), covers compensation for the loss of -

hearing. Regulation 67-1102 governs the method for determining hearing

impain"nenf

Under S.C. Code Anno., § 42- 15- 60 and Dodge v. Bruccoh et.al, the

Claimant is entltled to related and necessary medical care and treatment

which will tend to lessen the period of disability despite the Claimant having

reached maximum medical improvement.



ORDER AND AWARD

Based on the foregoing f' indings of fact and conciusrons of law itis hereby

ORDERED ADJUDGED AND DECREED the Claimant Virgil Hoff sustalned a
compensablei |nJury by accident to his right earand leftear by sustaming a binaural hear[ng
disability as a result of excessive noise exposure on his job and occurred out of and in the
course and scope of his employment at MeadWestvaco on October 19, 2003; and, it is
: further |

ORDERED, ADJUDGED AND DECREED, the Claimant, \frgil Hoff, shall receive
ongoing medical care and treatment from Dr. Russell Kitch of Lowcountry ENT and shall
be proVided with any hearing/digital hearin_g aides if recommended by Dr. Kitch with the
Defendants remaining responsible for the maintenance of Hoff's hearing aides in-keeping

“with the holding in quqe v, Bruccoli, et.al, 514 S.E.2d 593 (Ct. App. 1999); and, it is

fufther,
ORDERED, ADJUDGED AND DECREED, the Claimant, Virgil Hoff, is entitled to

~and aweid for pe.rmaneht-disabiiify due to his binaurel heering'ioss and therefore, shall
~ receive 49.5 weeks of compensation at his applicable compensation rate of $507.34 per
week from the Defendants.

AND [T IS SO ORDERED.

No hearing costs are assessed.

TheHormorable Defrick L./Williams

S.C. Workers’ Compq&egﬁamm@oner
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Stntement of the Case

" The parties were heard by Cotimissioner Williams on August 27, 2009 in

Chardeston, South Carolina. On October 29, 2009, Commissioner Williams issued the

following:

SECOND:
THIRD:

FOURTH:

FIFTH:

SIXTH:

SEVENTH:

FINDINGS OF FACT

. The South Carolina Workers' Compensation has
- jurisdiction over this claim, with the venue being proper in

Charleston County. Hoff was a covered emplayee and the

. Emplayer was a covered employer under the Act. The

Employee/Employer relationship existed at the time of

Hoff’s injury by-accident.
This elaim was heard before r}ze undersigned

- Commissioner on August 27, 2009, in accordance with
~ hearing notices timely and properly served upon.all parties

of interest.

Hoff’s average weekly wage af the time of his aoczderz! was
3897.41 per week, allowing for an applicable :
compensation rate of $507.34 per week applicable to this
claim. '

Hoffworked for the Emplayer since 1938 through 2000.
The Employer did a decent job since the early 1970s in
terms of providing hearing protection to its employees,
prior to the 1970s, hearing protection was not mandatory.
Hoff worked a substantial number of years for Westvaco
without hearing protection, There is no evidence in the
record contradicting Hoff's testimony that no hearing
protection was reqwred or worn from 1938 to rhe early
1970s.

There was ne hzstozy of any prior employmenr which
contributed to Hoff s hearing loss. Hoff's employment with
MeadWestvaco is the only job he has ever had since

- graduating high school in 1938.

Haffis a very credible witnéss. - This is based upon kis

. testimony at the hearing, the undersigned’s observations of
 him ot the hearing and his answers to my direct
. questioning. I have no reason to doubt whatscever the

veracity of Hoff's testimony.
‘Thie record is devoid of any evidence Hoff has any fbmzb}

- history of hearing loss, Hoff has no exposure to chemicals

or medications which would affect his hearing. Although
Hoff has done some hunting since the mid-1960s, it was not
at the level which would contribute to his hearing loss. The

&)




EiGHTH:

NINTH:

minor number of times he even discharged his gun does not
affect the undersigned’s decision regarding the relationship
between his employment and kis hearing loss. Although
Dr. Joseph Sataloff and Dr. Robert Sataloff are both well
respected and well known authorifies regarding having
loss, neither physician ever physically examined Hoff. I
Jfind it difficudt to fill assess a Claimant’s hearing loss
solely from a view of his medical records. 1do not find it
wholly persuasive Hoff s diabetes has any relationship fo
his hearing loss.: I place greater weight to the opinion of
Dr. Kitch who actually examined and treated Hoff than the

. opinion of Dr’s Sataloff for the foregoing reasons.

Hoff sustained a compensable injury by repetitive trauma
on and before October 24, 2000, the date ke filed his cldim
for benefits under the South Carolina Workers' .
-Compensation Act for hearing loss. Hoff s hearing loss in
bath ears was caused by excessive noise exposure on his
Job at MeadWestvaco.

Hoff provided timely and proper notice of his injury by
accident and timely filed kis claim for benefits under the
Act within two (2) years of the date that he knew, with
reasonable diligence, of his compensable claim. There is
no evidence in the record Hoff was aware his hearing loss
was related to his employment with the Emplayer until Dr.
Russell Kitch offered his opinion his kearing loss was:

. consistent with the noise expasure he sustained with the

Employer between 1958 and 2000. Dr. Kitch's gpinion
was offered on October 14, 2003. Hoff timely filed his
claim for berefits for kis hearing loss on Octeber 22, 2003,
well within the ninety (90) day notice requirement of
Section 42-15-20 and the statue of limitations pertaining to
the filing of a claim for benefits under Section 42-1540.
The evidence reflects Hoff s hearing loss occurred over
time while.employed by MeadWestvaco. Dr, Kitch noted .
Hoff’s hearing loss was consisteni with industrial noise

. exposure sustained at Westvaco between 1958 and 2000.

(APA p.4) He also stated, “This is consistent with the
expectations for noise induced hearing loss, where the
majority of the damage to hearing occurs in the early years
of exposure, then tends to level off, particularly if hearing

. protection is not being used.” (APA p.6}
. Hoff exercised reasonable difigence by inquiring ﬁvm the
. Employer what the cause of his hearing loss was during the:

course of his employment when he received audiogram
testing. Hoff diligently provided notice of his accident and



Siled kis claim within the statutory requirements of the Act
afier becoming aware of his compensable injury.

ELEVENTH: Dr. Kitch both physically examined Hoff and reviewed his

TWELFTH:

- THIRTEEN:

audiometric testing and, fornd the Claimant sustained a
30% biraural hearing loss as a result of his workplace
exposures. Therefore, I find Hoff has sustained a 30%
binaural hearing disability causally directly related to his
workplace noise expasure while working for
MeadWestvaco,

Hoff reached maximum medical improvement on October
14, 2003.

Dr. Russell Kitch shall be the authorized ireafmg physician
with regard to Hoff’s binaural hearing loss for purposes of
Sfuture medical treatment. The Defendants are responsible
Jor Hoff s future causally related medical treatment ‘
relating to this binaural hearing loss including
hearing/digital aides if recommended by Dr. Kitch
pursuant fo Dodee v. Bruccoli, et.al, 574 S.C. 2d 593 (Ci.
App 1999) and §42-15-60, SC. Code of Laws, 1976.

CONCLUSIONS OF IAW

Based upon the findings of fact set forth above, the undersigned
Commissioner makes the folowing conc!uszorzs aof law as reguired by S.C.

Code Anno., § 42-17-40:

FIRST: -

SECOND:

. THIRD:

FOURTH:

Under 8.C. Code Anno $42-1-130, Hoff was a covered
emplayee at the time in question.

Under S.C. Code Anno., § 42-1-140, the
Defendant/Employer was a covered emplayer under the
Act.

Under S.C_Code Anno,, § 42-1-40, average weekly wage is
defined.

Under S.C. Code Anno. § 42-1-160, Hoff sustained a
compensable injury by accident arising out of and in the

. course and.scope of his employment on October 14, 2003,

when he was first notified his binaural hearing loss was
‘ecausally related to lis employment with the Employer. §
42-15-20 of the Act provides that notice of an accident must

" be provided to the employer within ninety (90) days afier its

occurrence. Hanks v. Blair Mills, Inc., 286 8.C. 378, 335
8.E.2d $1(Ct. App. 1985) The Claimant is not reguired to
provide notice of an accident to the employer until he is
aware he has a “job related” accident. The language in
Section 42-15-20, with regard to notice should be liberally

construed in favor of claimants. Ethridge v. Montsanto,:

Co, 349 5.C. 451, 562 S E.2d 679 (Ct. App. 2002). Here,
the Claimant’s hearing loss is akin to repetitive trauma
infuries such as carpal tunnel syndrome. Our Courts have



.ruled that repetitive trauma infiaies have a gradual onset
caused by the cumulative effect of repetitive traumatic
events or “mini-accidents.” Schurlimight v. City of North
Charfeston, 352 8.C. 175, 574 S.E.2d 194 (5.C. 2002)
When applying Section 42-15-20 io repetitive trauma -
injurics, the Workers' Compensation Commission shall
determine the statutory notice requirement begins fo run
the employee “...becomes disabled and could discover with
reasonable diligence his condition is compensable.” Bass

. v Isockem, 365 S.C. 454, 617 S.E.2d 369 (5.C. App. 2003).
FIFTH: Under 8.C. Code Anno., § 42-15-40, Hoff timely filed his

- elaim for benefits under the Act. Section 42-13-40,
requires the filing of a claim within two years of the dale
Hoff discovered the causal relationship between his injury
and his employment. Mauldin v, Dyna-Color/Jackrabbit, -

‘ ' 308 8.C. 18, 416 S.E.2d 639 (S.C. 1992). '

SIXTH: Under §.C. Code Anno., § 42-9-30(19), covers

' compensation for the loss of hearing. Regulation 67-1102 -

. governs the method for determining hearing impairment.

. SEVENTH: Under S.C._Code Anno., § 42-15-60 and Dodge v. Bruccoli,

' etal, the Claimant is entitled to related and necessary
medical care and treatment which will tend o lessen the
period of disability despite the Claimant having reached
maximum medical improvement.

ORDER AND AWARD
Based on the foregomg findings of fact and conclusions of law it is

hereby: :
" ORDERED, ADJUDGEDM DECREED, THE Claimant,

- Virgil Hoff, sustained a compensable injury by accident to his right ear
and left ear by sustaining a binaural hearing disability as a result of
excessive noise exposure on his job and occurred out of an in the course
and scope of kis emplayment at Mead Westvaco on October 19, 2003; and

itis further
ORDERED, ADJUDGED AND DECREED, the Claimant, Virgil

Hoff, skall receive ongoing medical care and treatment from Dr. Russell
Kitch of Lowcountry ENT and shall be provided with any hearing/digital .
hearing daides if recommended by Dr, Kitch with the Defendants remaining
responsible for the maintenarnce of Hoff's hearing aides in keeping with
the holding in Dodge v. erx:ok, eta_l, 514 SE. Zd 393 (Ct. App. 1999)

and, itis further,
ORDERED, ADJUDGED AND DECREED, the Claimant, Vir_gd ,

Hoff, is entitled fo and award for permanent disability due to his binawral
hearing loss and therefore, shall receive 49.5 weeks of compensation at

" his applicable compensation rate of $507.34 per week from the

Defendants.
AND IT IS SO ORDERED.



- Within the statutory period, counsel for the Deferdant filed an
Application for Review in the case setting forth its reasons, copies of
which were furnished to all interested parties, prior to oral argument
presented before the Appellate Panel on March 15, 2010. All proffered
testimony has been taken. Such, together with all documentary evidence,

. has been delivered by oral argumént to the individual members of the Full
Commission and has since been under study and consideration:

.. By appeal, the Defendant respectfully argues the following:

1,

The Hearing Commissioner’s inconsistent findings and conclusions shounid be -
reversed based on the legal pleadings of the parties, the evidence presented,
and a proper application of the law. ' )

The claim is barred by the statue of limitations.

There is no evidence that could support an award of medical benefits under

S.C. Code Ann. § 42-15-6C.

The Hearing Commissioner's decision to give “greater weight” to the opinion
of Dr. Kitch than fo the opinions of Dr. Joseph Sataloff or Dr. Robert Sataloff

is specious.

' The Hearing Commissioner’s finding and conclusion that an

Enployer/Employee relationship existed “at the time of Hofi"™s injury by
accident™ is arbitrary, capricious, and without evidentiary support.

The Hearing Cpmxrﬁssipner_’s findings and conclusions that the CIM’S
hesring loss was caused by an accident arising out of and in the course of his

 employment is not supporied by the greater weight of the evidence and should

be reversed.



In an appellate review, the Panel shall, pursvant to S.C. Code Ann. 42-17-50
| (I 985), review the Aw&rd wclgh the evidence as presentcd at the initial hcanng and, if
good grounds be shown therefore, make its own Fmdmgs of Fact and reach 1rs own
- Conclusicns of Law consistent W1ﬂ1 or moomxstent with those of the Heeumg
| 'Cozmnissiogar. After can_éful review in the instant casé, the Panel has detetmincd that the
| Heanng Commissioner etred in faling to find end »cqﬁclude that the olaim is barred under
-§ 42;15-40, the statute of limitations; as a maiter of law. Accordingly, the Decision and

* Order dated October 29, 2009 is REVERSED in its entirety for the reasons set forth

herein below.

Evidence Summmary

The Claimant is 69 years old, He has not wor.ked for the past nine.(9) years. He
retired from MeadWestvaco in'October 2000, For the Jast eight‘(S) years of his
* employment (Le., between 1992 and 2000), the Claimant was suffering with Rheumatoid
 arthyitis and MeadWestvaco made light duty work available fo the Claimant in a tool
roon. In tﬁe tool room, the Claimant simply handed out to§15 to the mechanics and pipe
' ﬁﬁér_s. Prior to that time, the Claimant worked as a pipe-fitter, a job that entailed the use
of “stmall tools” for tightening bolts and installing ot removing pipe. The Claimant
admits that he has been required to wear hearing protection at all times at work since
1970. He ﬁxrther admitted that the heaﬁﬁg protection used at work was so effective; he
_oould not even uﬁdarstaad a face-to-fiice conversatian with a co-worker While wearing
lnsheanng pmtecﬂon .

The Clalmant’s medical records reveal that he suﬁ”ers from Rheumatoid &thntis

a known cause of hearing loss. It was the Claimant’s Rheumatmd arthrms thaz ended his



work as a pipe-fitter in the early 1-990’3. (APA pp.17-19). In addition, the Claimant is an
insulin-dependent diabetic and “3 O%.Ofin-dividuals with diabetes develop high frequency
| _ hearing loss of the type prescnt in Mr. Hoff” (APA p 23) The Claimeant adtmw he
: began having problems Wlth his ears and hearing even before 1980. (APA p. 9) At h’.IS
| ammal audiograms, the Claunmt would complain of d:fﬁrmlty with backgromd nmsc,
discrimination, and ringing in his ears. (APA pp. 8-9). Thc Claimant reportcd that he saw
an ear specialist and had fxis hearing independently tested in Walterboro in 1980. (APA
p.9). The Claimant is a hunter and has been shoéﬁng a 30.06 rifle, without hearing -
protection, for most of his life and continued to do so after his retirement in 2000. The
B Claimant admits that the only explosions that have ever occurred near his ears are those
from the blast his rifle and his shotgun. Of course, most medical experts agree that” use
of these guns can produce a significant armount of high frequency hearting Toss.” (APA p.
23).
At the time the Claimant stopped working at MeadWestvaco in October 2600, he
had & 16.25% binaural hem:ing loss based on an aadiogr@ that was discussed with him at
the tlme 1t was administered. (APA p.29). After his mnrement, the Claimant’s heanug “
problems increased SIgmncantly and by 2003, the Claimani’s hearing loss hed pearly -
* doubled to 30%. (APA P. 30). According to Dr. Joscph Sataloft,
‘His additional hearing loss could be due to presbycusis, that is aging, hemdmzry
factors, genetic factors and diabetes. It is evidént that between 1981 and the
present time his hearing got worse, but it could not possibly be due to any
occupaticnal cause.”™ (APA 924) '
The Claimant has not had ﬁis hearing tested sinoe 2003; however, the Claimant

admits that his hesring has gotten even worse since that time, despite the fact he has not



-

been warking. According to the unconfradicted medical evidence in the record,
_ occupa’aonal hearmg loss is not pnogrwmvc aftera maxnnum Ioss is mcutred
| approxmza:tcly 10 to 12 years after initial exposure’ and “oocupaﬁonal heating loss does
* niot progress once the subject has beem removed from the noisy environment.” (APA p.
24 p.26) Even Dr. Kitch, who evaluated the Cla:mant on a2 single occasion in 2003 at
rhc request of the Steinberg Law Flrm, conceded that ‘Wlth nomo-mduced hcanng loss
“the majority of the damage to the hearing occurs in the early years of exposure, then -
tends to Jevel off, particularly if hearing protection is being used.” (APA p. 6).
. However, between 2000 and 2003, the Claimant’s hearing impairment nearly doubled,

going from 16.25% to 30%. (APA pp. 28-29).

This matter came before the South Carolina Workers® Compensation Commission
pursuant to the Claimant’s Form 50 dated June 9, 2009, alleging that he sustained an
infury by accident on October 4, 2000, affecting the “cars, hearing loss” as a result of
" “{eJxposure to chemicals.” This claim was denied by Form 51 dated June 18, 2009 and
; MeadW&e‘waoo further argued that the claim Was barred ﬁy § 42-15-20 for failure to give
notice, and by 8.C. Code Ann. § 42—15-40 for failure to file a claim within the statute of
limitations. The Claimant’s Form 58, dated August 10, 2009 mﬁmﬁ that he was
clsiming an injury by accident on October 4, 2000, He nover laimed that his alloged
hearing loss occurred on any date other fhan October 4, 2000.

However, the Hearing Commissionet inexplicably found that the Claimant



“sustetined a compensable injury by repetitive trauma on and before
October 24, 2000, the date he filed his qlaz'm Jor benefits under fhg South —
Carolina Wo;'kers * Compensation )ictﬁr kis hearing loss. Hbﬁ"’s fzearing
Ioss i both ears was caused by excessz’ve-nbz'sé exposure on kis job ;'zt‘

MeadWestvaco. ‘_" (emphasis added).

This finding is not supported by the evidence in the fecord or the applicablé Iaw. The
Claimant did not file any claim-with the Commission on October 24, 2000 — his claim
was ot filed until three (3) years later — on October 22, 2003. Furthermore, the
Claimant’s Form 50 claims his accidental mjury oceurred on October 4, 2000, not
‘October 24, 2000. In addion, the Claimant presented no evidence that his éxposure to
noise was “excessive,” or of 2 level or duration that could cause hearing loss, especially
_loss that occurred after he was over the age of 60 and had retired from wotking.
In addition to this inexplicable finding of fact, the Hearing @mmiwiona went on

toenter a whoﬂy inconsistent conclusion of law:

“Under 8.C. Cade Anno [sic] § 42-1 -160, Hoj._sustafned a comﬁénsable

m_;wy by accident arising ows of and in the cowrse and scope.of kis

~e.ngafoyment.on October 14, 24-903, when he was first notified kz'; I;i'fza_umf

hearmg loss was causally related to his employment with the Employer.™

(emphasis added).

At no time did the Claimant allege any injury by accident on October 14, 2003. In fact,
the Claimant wes not working for MeadWestvaco on October 14, 2003, ha\‘zing' retired

more than fhree (3) years earlier. Therefore, any injury the Claimant may hxw‘e sustained
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on October 14, 2003 could not be said to atise out of or in the course of his employment

as a matter oflaw.!

The Hearing Comzmsszon 8 Deciston and Ordc:r in the “Order and Award”

section (page 17), states:

“ORDERED, ADJI}DGED AND DECREED, t}zel Claimant, Virgil Hoff,

- sustained a compensable. infury by accident to his right ear and lef éar by
sustaining a binaural keaﬁng disability as a ras‘#z'f of excessive noise
exposure on kis job and occurred out of and in the course and scope of his

employment at MeadWestvaco on October 19, 2003... "(emphasis added).

Indeed, in a é:inglc Decision and Order the Hearing Commission has referenced three

_different possible dates of accident and three different possible mechanisms of accident,

" none of which are supported by the evidence in the record or the applicable law and none

-of which were even alleged by the Claimant.

o Havmg failed to aocuraiely determine a precise accident date, it was obwous!y
difficult for the Hcenng Comm13s10ner {0 properly address the seminal issue in this case:
Whether the claim is barred by S.C. Code Ann. § 42-15-60. However, it is clear that the
Héaring Commissioner did not properly apply the law to this case, under any possible |

factual scenario. According to the Heaﬁng Commissioner:

! Note that the Hearing Commissioner also found that Hoff “reached maximmm medical improvement on
October 14, 2003,” the same date the Hearing Commissioner canchudes is the date of accident. There is 1o
ewdmoabawaﬂ&mﬁndingmgm&ngmnmmmz&cﬂmmmmtasnmsmtaddmmdbymy

medical expert.
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“Hoff, p'row‘cfed timely and proper rotice of his infury by accident and -
timely ﬁ!ed his clazm far benef ts under the Act wzt&m two (2) years of the

" date that he Imew wm‘z reasonable dzlzgence, of hzs compensable c!azm.

of oourse, the South Carolina Workers Compensation Act requlm that eny claim be
filed “mt}nn two years after an acmdent " a5 clearly and unnqmvncally required by S. C
Code Ann. § 42-15-40. Therefore, the Hearing Commissioner™s finding of fact with
régard to the whether the clafm was timely and properly filed within the two-year svtatue
of lintitations must be reversed as a matter of law. .

In addition to the erroneous factual finding, the Hearing Commissioner further

_ entered the following emroneous conclusion of law:

“Under S. C Code Anno., fsic] § 42-15-40, Hoff timely filed his claim for

benefits under the Act. Section 42-15-40, reguires the filing of a claim
within two years of the date Hoff discovered the causal relationship
between his injury and his employment. Mauldin v. Dyra-

Color/Jackrabbit, 308 S.C. 18,416 SE.2d 639 (3.C. 1992)."

However, the “discovery rule” applied in Mauldin, simply does not apply in repetitive -
trauma cases such as the case at bar. According the South Carolina Supreme Court,
Mauldin, which cccurred

“Repetitive trauma injuries, ualike the injury in
on a specific date but simply was misdiagnosed, have a gradual onset
.caused by the cummlative effect of repetitive traumatic events, or “mini

-aoc_idcnts.

x*¥
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"° Wehold the last day of exposure is the date from which the statue of
limnitations begins to run in a repetitive tx‘auma_casé.” Schurlknigh rt V.

City of North Charleston, 352 S.C. 175, 574 8.B.2d 194 (2003) (emphasis

added).

Therefore, the legal issue before the Apﬁcllat‘e Parel is whether the Cla&mant filed a
claim within two yearsof the last day of exposure to chemicals; or noise, or whatever it is
. he now claims as the céuée of his hearing loss. Qbviously, the Claimant’s last day of -
exposure could be no [ater than October 4, 2000, the last day he actually wuiked at
McadWesfvaco. Because the Claimant did not file any claim until October 22, 2003,
more than three (3) years after he last worked at MeadWestvaco, his‘ claim cannot be
| considered timely as a matter of law. |
| Furthermore, even if the Mauldin case has not been so clearly distinguished by the
Supreme Court in Schuﬂknight, its holding would still not apply to the case atbar, In
‘Mauldin, the employee was misdiagnosed as having a knee sprain, thn' she actually bad
a meniscal tear. Here, ﬁe Claimant has known that he had problems with his hearing
since the 1970s. (Hrg. Transcript p. 30). He first saw a doctor about his problems with
his bearing in 1980. (APA p.9). Throughout the 1980s the Claimant complained of
. problems w1th his hearing at his annval audiogram. (APA pp. 8-9). The Cl‘aim;mt' admits
that he discussed the results of each audiogram with the MeadW estvaco Medical |
Department. (Hrg, Transcript p.31). In fact, his medical ifecoa‘ds reveal that the resalts of

his Septernber 26, 2000 audiogram were discussed with him at the time of the test. Even
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the recards of Dr. Kitch, whom he saw only on time on October 14, 2003, stated that the
Cmantiad |
| “a long histo}} of ;‘zigh Jrequency. hearé:é Io‘s% that has been causing izz‘n% ,
more prab!aﬁzs socz’&ffy over the last few years sznce he bhas retired from .
work...He worked at Ff’estmco for appro-xima;‘e‘ly 44 years, uniil |
A2000..Ji’e is aware that he had a hearing loss noted on plant

audiograms at that time.” (APA p. 3) (emphasis added).

Therefore, it is clear that the Claimant was not only aware of problems with his hearing at
the time of his retirement in October 2000, but he was also aware that his audiograms
showed a hearing loss. He was not misdiagnosed in the years prior to his th in
2000, he simply failed to file a workers® compengation claim within the two year statute
of limitations, Therefors, even if the South Carolina Supreme Court had not so clearly
held that he so’-ca]led “discovery rule” does not apply in a repetitive trauma case, it would
" not apply in the present claim because the Claimant knew that he had hearing loss prior to
his rétirement in October 2000. |
| Conclusion
After carefully considering the evidence in the record, as well as the briefs and

arguments presented by the parties, the Appellate Panel makes the following:
. . Findings of Fact
1.. Al parties to this proceeding are subject to and bound by the terms and provisions

of the South Carolina Workers’ Compensation Act.
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The Claimant filed his Form 5C on October 22, 2003 alleging an injory by

| acmdent involving his ears on October4 2000. The Clatma.nt d1d not file any

clmm for any problem with his ears or heanng pnor ta' October 22, 2003. This

_fact is undisputed.

The Clalmant did not subsequenﬁy amend his claim to alicgc any other accident

date. Therefore, the claim pending before the Commission ifivolves an alleged

“repetitive fraume” accident on or before October 4, 2000.

The Claimant does not presently allege that his alleged injury to his hearing/ears

was caused by any occupational disease. Instead, the claim is one for an injury by

accident (“repetitive trauma®) under 8.C. Codé Arn. § 42-1-160.

.The Claimant last worked at MeadWestvaco in Qetober 2000 and; therefore, bis

last exposure to any condition of his employment, whether repetitive or.otheni.rise,
would have occurred prior to his retirement in October 2000. |

The Defendant raised the statute of limitations, S.C. Code Ann. § 42-15-40as 8
defense by Form 51 dated November 10, 2003 (3., well within thirty days of the
initial Form 50). Thereafier, the Defendant timely filed Forms 51 on May 28,
2009 and June 18, 2009 raising S.C. Code Ann. § 42-15-40 as a defense.

Therefore, the Defendant did aot waive this defense, but timely preserved it and

' raised the issue before both the Hearing Comtnissioner and the Appellate Panel.

The Claimant does not allege and otherwise presented no evidence to suggest that -
his failure to file 2 claim prior to October 22, 2003 was due to any conduct an the
part of the Defendant that could have misled or deceived him, so as to estop the

Defendant from asserfing the statute of fimitations 2s a defense to this ¢laim.
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Conclusions of Lay

. The Claiment alleges aa injofy to his ears end hearing By accident (“repetitive

trams”) arising out of and in the course of his employment on October 4, 2000

pursuant to 8.C. Code Ann $ 42—__1;5-60. The Claimant mak&s no élaim for an

occupational disease under §.C. Code Ann. § 42-11-10.

. The Claimant first filed his claim for an alleged injury fo his eats and hearing on

October 22, 2003 when he filed a Form 50 in accordance with 8.C. Code Reg. 67-

206(B). The Claimant did not fite any “claim™ for any alleged injury to his ears

or hearing prior to October 22, 2003,

. The Defendant timely and properly raised S.C. Code Ann. § 42-15-40, the statute
of imitations, as a defense to this claim by Forms 51 filed on November 10, 2003,
May 23; 2009 and June 18, 2009, in acoordance with S.C. Code Reg. 67-603. The

Defendant continued to maintain this defense by its Form S8, pre-hearing brief,
and at the hearings before both the Hearing Commissioner and the Appellate
Panel. At o time did the Defendant waive this defense.

. Pursuant to 8.C. Code Ann. § 42-15-40, “the n'gﬁé to compensstion under this title
 is barred unless & claim is filed with the commission within two years after an

" acci.dent.” Because the Claimant alleges an accident date of October 4, 2000, but
did not file any claim with the Commission until October 22, 2003, his claim was

* oot filed within twé.yéé:s. There is no evidence or allegation of any mi#coﬁduct

on behalf of the Defendant that could have resulted in the Claimant’s ﬂnree year

delay in filing his claim. Therefore, the claim is time-barred as a matter of law.
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5. While the Claimant argues that the provisions of S.C. Code Ann. § 42-15-60 do
not apply to this claim pursuant to Mauldin v, Dyna-Color/Tackrabbit, 308 S.C.
“18; 416 5.E.2d 639 (S.C. 19921, the Claimant’s argumeat is misplaced and has

otherwise been affirmatively rejected by the Soitth Carolina Supreme Court.

Unlike the injury in Mzmldm the Claimant’s hearing loss was ot ever
“misdi_aénoséd.” Instead, the Claiﬁiént’s hearing loss was known to him for many

- years prior to October 22, 2003 and had been confirmed by annual audiograms.
More importantly; however, in Schuriknight v. éig_of North Charleston, 352,
S.C. 175, 574 S.E.2d 194 (2003), the South Camﬁna Supreme Court determined .
that the holding of Mauldin was inapplicable in a “repetifive trauma” claim such
as the one presently advanced by the Claimant. Instead, the Supreme Court
stated, “[wle hold the last day of axposurc is the date from which fhe statue of
limitations begins fo run in a repetitive tranma case.” Because the Claimant
admits that he lasted worked for MeadWestvaco in October 2000, his last possible
“day of exposure” was in October 2000. Therefore the two y@ statute of

~ lintitations imposed by S.C. Code Ann. § 42-15-40 expired no late_r than the end

of October 2002. Because no claim was filed until October 2003, the claim is

| ban-ed pursuant to both the plain tanguage of $.C. Code Ann. § 42-15-40 and the

: Suprcmc Court’s holding in Schurlknight, supra.

Order

IT IS, THEREFORE, ORDERED that, based upon S.C. Code Ann. § 42-15-40

. &ind upon precedent set forth in Schurlknight v, City of North Charleston, 352, S.C. 175,
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574 S.E2d 194 (2003), the Claimant fiiled to timely and properly filc the claim within
" the two~year statute of limitations, which began fo run on the last day of alleged cxposure -

in October 2000 when the Claimant aduuttedly rctlred

IT IS F URTHER ORDERED that _the Claimant is not entitled "ﬁo and the -
Defendant ghall havé no liability for any benefits under the South Carolina kaem’
Compensatidn Act as a result of the alleged Odober 4, 2000 accident;

IT lS‘FURTH'ER ORDERED that the cfaim for an alleged injwf to the ears and
hearin é on or before October 4, 2000 is hercby DENTED and DISMISSED WITH
PREJUDICE. ) | |

IT IS SO ORDERED!
$.C. WORKERS’ COMPENSATION COMMISSION

- Andrea C. Roché, Cofimissioner |

“WE CONCUR:

. CERTIFICATE OF SEAVICS
"This = 3 w"*; that the Lndersignec has tis date
seved this order in the abeve smidas actize Jgon all Al
parias ic his csuse :Jy w;y*s:‘ i'g 2 ooy hereof, Il R
p\.,s“'"a aaid in ;"1" uniiag ;’_l:: Tail eud'b«ec to A
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STATE OF SOUTH CAROLINA COURT OF COMMON PLEAS
N B "ININTH JUDICIAL CIRCUIT -
COUNTY OF CHARLESTON . o C g lﬁ‘d
- CASENO.: 2010-CP-10-08041 < - #&%, %,
: o, P A
<. B - s
NN
VIRGIL HOFF, Employee/Claimant, (,‘Pc( Ca
' 7 of’,;, % .
Petitioner, ORDER A/%,- /A
& py P
%
vs. A
- MEAaD WESTVACO, Self-insured
Employer/Defendant,
Respondent. -

This matter came to be heafd before me in Charleston, SC on July 19, 2012.
Present at the hearing Were Malcolm- M. Crosland, Jr. of The Steinberg Law Firm,
L.L.P., Attorney for the Petitioner and Kirsten Barr of Trask and Howell, L.L.C., Attorney
for the Respondent. The purpose of the hearing was to consider the Petition for Judicial
review form the final Decision of the South Carolina Workefs’ Compensation
'.Commission' filed July 2, 2010.
The c;ourt file contains the Petition fof Judicial Review filed on July 27, 2010. The
Respondent prepared and filed a record of proceedings before the South Carolina
Workers’ Compensation Commiésion including: the Decision and Order of the Abpt_allant
Panel filed July 2, 2010; the Decision and Order of Commissioner Derrick L. Williams
filed October 29, 2009; transcript of the hearing for Commissioner Williams on August
27, 2009; the evidentiary submissions of the parties (APA #s 1-11; pages 1-148); the
“WCC Form 50, Request for Hearing, dated June 9, 2009 aﬁd- June 18, 2009; WCC

Form 51, dated May 28, 2009 and November 10, 2003; Petitioner's Form 58, Pre-

1




\

- . -

Hearing Brief with attachments dated July 27, 2009; and Respondent’s Form 58 Pre-

Hearing Brief and attachments dated August 17, 2009; the WCC Form 30 dated |

November 12,.2009; Appellant‘s Brief _dated January 28, 2010; Claimant's/Respondent'’s

Brief dated F ebruary'25, 2010. Both parties filed Memorandum of Law at the hearing.

Section 42-17-60, SC_Code Anno., 1976, of the Workers' Compensation Act,

governs appeals from the Commission and provides in its appiicable part.

The award of the Commission...is conclusive in finding as to all questions
of fact. However, either party to the dispute within thirty (30) days from the
date of the award...may appeal from the decision of the commission to the
Court of Common Pleas...for errors of law under the same terms and
conditions -as govern appeals and ordinary civil actions. Nofice of Appeal
must state the grounds of the appeal or the alleged errors of law.”

Section 1-23-380 (g), SC Code Anno., 1976, of the Administrative Procedures Act, also

governs appeals from administrative agencies and provides:

(g) The court shall not substitute it's judgment for the agency as to the
weight of evidence on the questions of fact. ‘The court may affimm the
decision of the agency or remand the case for further proceedings. The
court may reverse or modify the decision of substantial rights of the
appellant have been prejudice because of the administrative findings,
- inferences, conclusions, or decisions are: :

(1)
()
(3)
(4)
(5)

(6)

In violation of Constitutional and Statutory Provisions;

In excess of Statutory Authority of the agencies; '
Made upon lawful procedures; - o

Affected by other error of laws;

Clearly erroneous in light of liable in substantial evidence of
the whole record; or. .

Arbitrary or capricious or clearly unwarranted exercise of

discretion.

The Petition for Judicial Review alleges the Petitidner’s substantial rights were

prejudiced because the Commission's decision was affected by errors of law on the

following grounds:

(1) The Commission erred on a matter of law because it failed to consider the
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only evidence in'the record established by preponderance of the evidence the
Respondent was estopped from asserting the two year Statute of Limitations
applicable to the filing of a claim barred Hoff's claim when ‘substantial
- evidence established the employer mislead Hoff into believing his hearing
tests were not abnormal when in fact they were abnormal and consistently
-showed Hoff had industrial noise induced hearing loss.. ~

(2) The Commission erred as a matter of law in ruling Hoff's claim was time
barred because his claim was not filed within two (2) years of the date that
he knew or should have known his hearing loss was related to his
employment with Westvaco. .

(3) The Commission erred in applying the Statute of Limitations holding in-
Shurlknight The City of North Charleston, 352 S.C.175, 574 S.E.2d 194
(2003) when the correct statute of limitations did not begin to run until Hoff
knew or should have known of his compensable injury, i.e. when he was first
diagnosed with a-compensable work related hearing loss on October 4, 2003.

(4) The Commission erred in failing to find Hoff's hearing loss compensable '
in light of the reliable, probative and substantial evidence on the whole record.

When determining whether a work related injury is compensable, the Workers'

‘C'ompensation Act is liberally construed to provide coverage rather than non-coverage in

order to further the beneficial purposes for which it was enacted. Shealy v. Aiken Co.

341 SC .448, 535 S.E.2d 438 (S.C. 2000) citing Dickert v. Metropoliten Life Ins. Co., 411

L

S.E.2d 672 (S.C. App. 1991). “From admitted or established facts the question of

‘whether an accidént is compensable is the question of law and this is not an invasion of

the factffinding field of the Commission on the part of the Court.” Jordan v, Dixie

- Cheveriot, Inc., 218 SE 73,61, S.E.2d 654 (S.C. 1950);. Sylvan v. Bros Inc., 225 S.C.

429, 82 S.E.2d 794 (S.C. 1954); Sturkie v. Ballanger, 268 S.C. 536, 235 S.E.2d 120

(S.C. 1977).
- The maferia_l facts are established ahd not in dispute. By all accounts Hoff was a
good employée who spent his entire work life with Westvaco. The uncontradicted

evidence is that Hoff began ‘working for Wes’_tvaco in 1958 and was exposed to loud
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- noises from the plant machinery throughout his career. No appeal was taken from the

Commission’s finding Hoff was a credible witness. Hoff continued working until the -

early 1980's without being provided hearing protection of any kind. In the early 1880's

testing at Westvaco indicated noise levels required the use hearing protection under the -

OSHA standards. Hoff was provided with hearing “plugs” but testified they were
ineffective in eliminating the extremely loud ﬁoise caused by the industrial equipment to
which he was exposed as a planned mechanic. Hoff's exposure to joud noises
continued until he retired in October 2000. Weétvaco périodically tested Hoff's hearing.

The audiolbgy tests showed a noise induced hearing loss that was worsening.

fWestvac,o did not advise Hoff of the audiology results and misrepresented that his

hearing was “normal and still holding.”

The first ground for review is that the Commission’s decision was affected by
error of law because it improperly applied the last date of work under the holding in the

case of Shurlknight The City of North Charleston, 352 S.C. 175, 574 S.E.2d 194 (2003)

rather than two years from the date Hoff knew he had suffered a hearing loss causally

related to his employment. Hoff’s claim was an injury by accident (“repetitive trauma”)

as defined by Section 42-1-160, S.C. _Code Anno., 1976 as amended. The

Respondents contend that since Hoff last worked at Westvaco plant in October 2000,

he had to have filed his claim no later than October 2002 to be timely. This Court does

not agree. The undisputed evidence in the record establishes Hoff did not become

aware he had a compensable hearing loss until he was diagnosed with a noise induced

-héaring loss caused by his employment at Westvaco by Dr. Russell Kitch on October

14, 2003. The time for giving notice under Section 42-15-20, SC Code Anno., 1876 as

amended, and filing a claim under Section 42-15-40, SC_Code Anno., 1976 as
4
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amended, could not begin to run until Hgff became disabled and could have discovered

with reasonabie diligence his condition was compensable. Bass v. Isochem, 365 S.C.

454, 617 S.E.2d 369 (S.C. Ct. App. 2005); Mauldin 416 S.E.2d 639 (S.C. 1992). ltis

iﬂogical to required Hoff to give notice or file a clgim for héaring loss before he becom_es
aware he has a compensable injury. Under the holdings of Bass, supra. and Mauldin,
supra., the undersigned finds Hoff did not know or could have known he suffered a
compensable hearmg loss until he was diagnosed by Dr. Kitch on October 14, 2003
There is an additional reason the decision of Commnssxon Hoff's claim was not
timely filed is affected by an error of law. The second ground for review is that the
Commission erred in failing to find Westvaco was estdpped_from raising the statute of
limitations as a defense. The equitable doctrine of estoppel applies to workers’

compensation claims. See: Bilton v. Best Western Royal Motor Lodge, 282 S.C. 634,

321 S.E.2d 63 (Ct. App. 1984) and Russell v. Drivers Leasing Service, Inc., 282 S.C.~

358, 318 S.E.2d 579 (Ct. App. 1984). The elements of eétoppel are: (1) conduct which
amounts to a false representation or concealment of material facts, or, at least, which is
calculated to convey the impression than, and inconsistent wifh thosé which the party
subsequently attempts to assert; (2) mtentnon or at Ieast expectatlon that such conduct

shall be acted upon by the ‘other party; and (3) knowledge actual or constructlve of the

-real facts. Langdale v. Harris Carpets 385 S.C. 194, 204, 205, 717 S.E.2d 80, 85 (Ct.

o

App. 2011).

A review of the evidence shows there was uncontroverted and unrebutted
evidénce presented‘ at the hearing establishing Westvaco was aware of Hoff's hearing
loss when the audiology hearing tests were performed by Westvaco beginning in 1980.

Despite the audiology testing shdwing Hoff suffered significant hearing loss, Hoff was
s . _



never told by Westvaco of the test results: Ra‘ther, when he wag called by ihg
Westvaco nurse to review the audiology test results, he was lead to believe his.hea}ing
Was “"no_rmal and sfill holding." Even according to the Defendéntis expert, Dr. Sataloff,
Hoff's hearing loss was presént as early at 1972 and the Westvaco audiology test
results begén to show “compensable” hearing loss. To successfdl!y assert estoppel, a
party must show a (1 ) lack of knowledge and the means of knowledge of the truth as to
the facts in question; (2) 'feliar_x_ce upon the conduct of the pérty estoppel, and (3)
prejudicial changé in position. Langdale at 205, 85.
| find-Westvaco's actions meet the elements of estobpel. First, Westvaco falsely .
represented to Hoff his audiogram test results showed hié hearing was “normal and still
hold.ing” when, in fact, Hoff's hearing had been declining as far back as 1972 when
Hoff's first audiogram was perférmed by Westvaco. Second, Westvaco had the
expectation that Hoff would not seek to file a claim for_ workers’ compehsation benefits if
he was told his hearing was normal and not declining due to noise exposure at the
Westvaco plant. Finally, Westvaco had actual knowledge of the true results of Hoff's
audiogram test results since the early 1970's which estabiished Hoff's bilateral high
frequency heariné loss was consistent with noise induce_d' hearing loss. Hoff's a_ctions
aI‘so meet the elements of estoppel. -The record below establishes Hoff had no
knowledge of the true results of his audiogram test results until he was evaluatea by his
own physicién, Dr; Russell Kitch, who issued his report on October 14, 2003. Second, it
-is undisputed Hoff rélied upon the representations of Westvaco's nursing staff who
conducted the West\_/acio in house éudiogram tést on an annual basis. When Hoff
would inquire as to the results of his audiogram results he was never advised by the

Westvaco nursing staff his audiogram results were abnormal. Finally, by Hoff not being
' 6
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advised of the nature and extent of the hearing loss revéaled by the Westvaco
audiograms, he was not in a position to bring a clsim for workers’-- compensation.-
benefits during his emAployment at Westvaco. Accordingly the record below establishes
Westvaco is estopped from asserting Hoff did not timely file ba claim for workers'
compensation benefits.

Because the Commission’s decision applied ihe incorrect statute of limitations
and failed to apply the equitable doctrine of estoppel to Hoff's claim, the Commission
Degcision and Order must be reversed.

IT 1S HEREBY ORDERED that the final decision of the South Carolina Workers'
Compensation Commission filed on July 2 2010 is affected by errors of law and is
reversed; and

IT IS HEREBY ORDERED t_hat based upon an application of the proper statute
of limitations the date for filing a claim did not begin to run until Hoff knew or should
have know he suffered a compensable hearing loss in October 2003;

IT IS HEREBY ORDERED that the undisputed facts Westvaco is estopped from
raising the statute of limitations as a defesse because Westvaco misrepresented or
concealed the results of Hoff's audiology tests preventing Hoff from learning the true
nature of his hearing loss and filing a claim for workers’ compensation benefits; and

IT IS HEREBY ORDERED that Hoff's claim was timely filed and he is entitled to
an award for his permanent partial hearing loss, medical treatmenf, and hearing aids as
set forth in the becision and Order of the Hearing Commissioner filed on October 289,

2009 is remanded to the Commission to reinstate the Hearing Commissioner's Decision

. and Award based on the Court's rulings of law and



IT IS SO ORDERED - -

s ] - ’
@- / /Z// / ' |
By: Zy Jaf A
T onorablé_ J.C. Nicholson, Jr.
Coturt of Common Pleas
arleston, South Carolina -
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