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STATE OF SOUTH CAROLINA

IN THE COURT OF APPEALS
Lois Seaborn, as Personal
Representative of the Estate of
Nathaniel Colbert. APPEAL CASE #2022-001389
Appellant,
V.
CPM Federal Credit Union, Respondents

APPELLANT’S BRIEF ON APPEAL

Comes Now, Lois Seaborn, Appellant pro se. Ms. Seaborn brought this lawsuit in her
personal capacity against CPM Federal Credit Union for negligence, negligent infliction of
emotional distress, and intentional infliction of emotional distress, among other causes of
action. Appellants moved to dismiss Ms. Seaborn's complaint on numerous grounds and also
moved to compel Ms. Seaborn to arbitration based on the arbitration provision in the
membership agreement between her son and CPM Federal Credit Union. The trial court denied
Appellants' motions and granted Respondent’s motion to dismiss and compel arbitration. The
South Carolina Court of Appeals has recently addressed this issue when it concluded in Weaver v.
Brookdale Senior Living, Inc that "Weaver is not bound by the arbitration provision”, then affirm
the denial of the motion to compel arbitration. See Weaver v. Brookdale Senior Living, Inc.
Decided and Filed July 29, 2020.

Appellant Lois Seaborn is not a signor in the membership agreement nor a signor on any arbitration
agreement with Respondents. Respondents never provided the Court any signed copy of the
membership agreement or arbitration agreement. The matters complained of are egregious and
shocks the consciousness of ordinary citizens. The arbitration provision did not contemplate these

violations and the trial Court should not have compelled arbitration.





Whether an arbitration agreement may be enforced against a nonsignatory is a question of law.
Wilson v. Willis, 426 S.C. 326, 335, 827 S.EE.2d 167, 172 (2019). To compel Ms. Seaborn to
arbitrate her claims, Respondents must demonstrate (1) there is a valid arbitration agreement, and
(2) the claims must fall within its scope. Id. At 336, 827 S.E.2d at 173. This appeal turns on the

first inquiry: whether Seaborn and Respondents are bound by a valid arbitration agreement.

It is undisputed that the membership agreement between Colbert and CPM Federal Credit Union
contained an arbitration provision subject to the Federal Arbitration Act, 9 U.S.C. 1 et seq. (2018)
(FAA) and the South Carolina Arbitration Act. Seaborn is not a party to the agreement, nor is there
any evidence she was aware of it. Ms. Seaborn visited the CPM branch several times before filing
her Complaint. CPM staff informed her that it was not proper procedure for the banking staff to
remove the funds after Colbert’s death. The arbitration provision purports that it “binds third
parties not signatories to this Arbitration provision” including “family members, or other persons
claiming through the member, or persons claiming through the Membership’s estate, whether such

third parties make a claim in a representative capacity or in a personal capacity”.

Respondents contends that although Seaborn did not sign the agreement, she is equitably bound
by it due to the services her son received as a member of the credit union because the duties and

standards Seaborn frames in her lawsuit upon are defined by the agreement.

Accordingly, “although arbitration is viewed favorably by the courts, it is predicated on an
agreement to arbitrate because parties are waiving their fundamental right to access the courts.”
Wilson, 426 S.C. at 337, 827 S.E.2d at 173. “The presumption in favor of arbitration applies to the
scope of an arbitration agreement; it does not apply to the existence of such an agreement or to the
identity of the parties who may be bound to such an agreement.” Id. (internal quotation omitted).
In fact, the party resisting arbitration is a arbitration is a nonsignatory, a presumption against

arbitration arises. Id. at 337-38, 827 S.E.2d at 173.

South Carolina State law controls when an arbitration agreement may be enforced against someone
who has not signed it. Id. at 338, 827 S.E.2d at 173-74; Arthur Andersen LLP v. Carlisle, 556 U S.
624, 630-31 (2009). South Carolina law recognizes several theories whereby a nonsignatory can
be bound by an arbitration agreement. Malloy v. Thompson, 409 S.C. 557, 551-62, 762 S.E.2d 690

(2014)(listing theories as incorporation by reference, assumption, agency, veil piercing/alter ego,





and estoppel). Respondents relied on just one equitable estoppel. This theory known as direct
benefits estoppel in the arbitration realm, estops a nonsigner’s from refusing to comply with an
arbitration provision in a contract if (1) the nonsiger’s claim arises from the contractual
relationship, (2) the nonsignor has “exploited” other parts of the contract by reaping its benefits,
and (3) the claim relies solely on the contract terms to impose liability. Wilson, 426 S.C. at 340-
44, 827 SE.2d at 175-77.

Chief Justice Beatty,...The question before the this Court is whether arbitration should be
enforced against nonsignatories to a contract containing an arbitration clause. . The circuit court
denied the motion to compel arbitration. The court of appeals reversed and remanded, holding
equitable estoppel should be applied to enforce arbitration against the nonsignatories. Wilson v.
Willis, 416 S.C. 395, &86 S.E.2d 571 (Ct. App. 2016).. We now reverse and remand for further
proceedings, finding that the circuit court properly denied the motion to compel arbitration. Chief

Justice Beatty, South Carolina Supreme Court April 10, 2019

Based upon the elements needed to compel arbitration, and considering that those elements are not
met in this instant appeal. The Appellant prays upon this Honorable Court, for which it should find
that Wilson v. Willis 426 S.C. 326 (S.C. 2019) and Weaver v. Brookdale Senior Living, Inc. (July
2020), does apply here and therefore find that the Greenville County Court erred in granting

Respondent’s motion to Dismiss and compel arbitration.

The Appellants further prays that this Honorable Court reverse and remand this appeal for a

determination consistent with the recent rulings of the South Carolina Supreme Court.
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